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S. L. R. 
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A. I. R. 1940 Sind or 1940 Sind 
U. B. R. 


Patna Weekly Notes. 

All India Reporter, 1940 Peshawar. 
Indian Law’ Reports, Rangoon Series 
Rangoon Law’ Reports. 

All India Reporter, 1940 Rangoon. 
Revenue Decisions. 

Sind Law Reporter. 

.. All India Reporter, 1940 Sind. 

•• Upper Burma Rulings. 
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Comm. 
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Applied. Disc. 

Approved. I Diss. 

Commented. I Doubt 
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• • bcussed. 

• • bsented from. 

• • Dibted 

• • Gained. 

• • Fo’.m-ed. 

• • Faliiench. 


P. C. 

Ref. or R. 
Rel. 

Rev. 

S. B. 


Privy Council 
Referred. 
Relied. 
Revenue. 
Special Bench. 
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ABADI. 

See also .(1) C. P a Land Revenue Act. 

(2) Co-sharers —Abadi. 

(3) Custom (Punjab). 

(4) Landlord and Tenant—Abadi. 

——Abandonment—Proof of intention—House 
left in disrepair and not rebuilt-If necessarily 
proves abandonment. y 

A tenant who abandons a site leaves the site to 
revert to the zamindar. In such a case proof of 
l^ ntl ? n to abandon is necessary. The mere fact 
that a house is left in a dilapidated condition and 
is not rebuilt does not necessarily prove that the 
tenant means to abandon the site or lead to the 

result that the zammdar is entitled to enterupon 

the land (AUsop, J.) Misri Lal v . Durga 
Narain Singh. 1940 A W.R. (H.C ) 171. 

oi f a j llowed 1° f al J down—Abandonment 

Of site—Whether can be inferred. 

■f n % mere * act th at a raiyas house completely 
falls down does not justify the proprietor to take 

possession of the site, unless the circumstances 
afford a reasonable ground for believing that the 
raiya had abandoned all intention to rebuild it. In 
cases of doubt the proprietor might well give 

notice to him requiring him to rebuild the house 

an .~ 1 .? tlr ^ a , tI . ng ^bat in . case the house was not 

rebuilt within a reasonable time, he would treat 

the site as abandoned and would resume dossps 

541=1836 IfJrsUSi 

7 ■House occupied by cultivator—Whether ab- 

f u fdenant to his holding—Presumption 

There is no presumption that a house occupied 
hfc^ C L^ ,Vat0r ,i 0n the abadi site is appurtenant to 

his holding, and a tenant who loses his holding 

hmit not /bereby lose his right of residence in his 
house. ( Sulaiman, C J. an<f BennetJ.) Ratdhari 

Lal v.Bishunath Singh 162 I f C. 503=8 R A 

? 7 °=l9 e 36 A W R. 471=1936 R.D. 184=1936 A 
L.J. S0S=A.I R. 1936 All. 867. ' 

Land to be used Sehan-darvaza— Right to 
make constructions on it. 

dfl^^ yatentitIed , to use a bit of / and as Sehan - 
darwaza cannot make construction on it. (Bajpai, 


ABADI. 

J ) Ram Narain Singh v. Shirpal Smrw i no 
I.C 140=10 R A. 459=1937 A.W R 109?-dlZ 
R.D. 52—1938 A.L.R. 94=A.I.R. 1938 All. 20. 

~ •—Licence to build — Building put up leavina a 

portion as sehan-darwaza-Pights of the licensee 
VV here a person was givenJa licence to hniM » 
house on a piece of land in the abadi and a 

ceeds to build a house keeping a portion o/the 
land vacant to be used as sehan-darwal tn 
within the area of the land given the 1 

Hcenc/h^" 5 built the ho - use in Pursuance of thl 

licence, has a possessory interest in tE* i7U^ l e 
which the licence relates such as wil/enable him 

to maintain a suit, whether ae-ain^t EuJr Gbim 

or a i t any third party" nst'theHceT 

sor the licence is unrevocable under S 60/ft) of 

the Easements Act. (Collister 1!: of 

Hussain v. Mansab. 1940 A w’r fH r\ Z ?on 
=»« A.L.J. 354=040 F.^X&LlJAgS 

piotsin. atUre °f R, 9 h ts °f Persons entitled to 

The village abadi is not communal land Per 
sons entitled to plots of land in the abadi, 
entitled, when they receive possessfon of 
to exclusive possession and are entitled if 

from occupation her (Ce mb / e ) EvangeoSiTGe!** 

1939 Nag 145. J ' 153 =A.I.R. 

——Sale of house in. by tenant to co-sharer— 
Other co-sharers, if can S ue for joint possession 
8 V 40 Co_Sharers Abadi. 1939 A.W.R. (H C.) 

, ,- Tenant's rights to transfer — Difference 

between rural and urban areas. uerence 

In the United Provinces, generally, the tenants 
n nt ^ 1 ra , 1 . ar . eas ° r agricultural villages are not 
entitled to transfer houses and the sites of houses 
but areonly entjtkdt 0 transfer the materials of 
which the houses are built. But the tenants in 
urban areas are entitled to transfer the houses as 
they stand ppon their sites and the rights of occu¬ 
pation, therein. Thus tenants in urban areas have 
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ABANDONMENT. 

to all intents and purposes a proprietary right 
over the sites of their houses and the zamindar or 
the owner of the land is left only with a right of 
escheat in the case of abandonment or in thecase 
of the decease of a tenant who leaves no heirs to 
succeed him. ( Allsop . /.) Misri Lal v. Durga 
Narain Singh. 1940 A.W.R. (H.C.) 171=1940 
R.D 213=A.I.R. 1940 All. 317. 

-Transfer of house—Right of fixed rate 

tenant. See Landlord and Tenant—Audi 
1936 R.D. 18. 

-Transfer of sites in village—Right oi— 

Custom—Proof. See Landlord and Tenani- 
Abadi. 1936 R.D. 19. 

ABANDONMENT. 

-Of appeal. See C P. Code, O. 23, R. 1. 

-Of claim. See C. P. Code, O. 23, R. 1. 

-Of Holding. 

See (1) Agra Tenancy Act, S. 107. 

(2) Bengal Tenancy Act, S. 87. 

(3) Burma Land Revenue Act, S. 11. 

(4) Landlord and Tenant. 

•Of issue. 

(1) C P, Code, Orders 6, 7 and 8. 

(2) Practice. 

•Of partnership. See Partnership. 

Of plea. See (1) Practice. 

(2) Legal Practitioner 


See 


Of Tenure. See Landlord and Tenant. 
Of Wife. 


See (1) Hindu Law—Maintenance. 

(2) Husband and Wife. 

(3) Restitution of Conjugal Rights. 

Of Worldly affairs. See Hindu Law — 


Ascetic. 

-Surrender of rights in property—Proof— 

Evidence requisite — Registered document— 
Necessity—Express declaration—Proof of. See 
Registration Act, S. 17 (1) (b). A.I.R. 1936 
Cal. 774 . 

ABATEMENT. 

-Of appeal. See C. P. Code, O. 22, Rr. 4, 9 

and 11 and Privy Council—Practice. 

-Of cause of action. See C. P. Code, O. 22, 

R. 1. 


-Of Execution. See Execution — Joint 

DECREE-HOLDERS. 

-Of Nuisance. See Tort. 

-Of Partial. See C. P. Code, O. 22, R. 4. 

-Of Rent. See Bengal Tenancy Act, S. 38 

—Landlord and Tenant. 

-Of Suit. See Agra Tenancy Act S. 44 • C 

P. Code, O. 22, and S. 92 ’ 

-Of Trial. See Criminal Trial. 

Of Wrong. See Torts. 


- Appeal—Death of appellant—Substitution 

of widow and minor son—Death of widow— 
Absence of application for appointment of next 
friend—Right of respondent to apply. 

The appellant in an appeal died pending the 
appeal. His widow and his minor son under the 
guardianship of the former were then brought on 
the record in the place of the deceased appellant. 
Then the widow also died, but no one applied to 
carry on the litigation on behalf of the minor 
within a reasonable time. 

Held, that under O. 32, R. 9, C. P. Code, further 
proceedings should be stayed and that it was 
obviously for the respondents, as persons clearly 
interested in the matters in issue, to take steps in 
the matter to get a new next friend appointed* 


ABSENCE. 

and if they did not do so, the minor on attaining 

majority would have to elect whether or not to 

proceed with the appeal. (Das and Adami, JJ.) 

Kamji Das v. Mahamaya Prasad Singh. 17 
Pat.L.T. 86. 

-Appeal to Privy Council—Death of res¬ 
pondent—Hearing of appeal in ignorance and re¬ 
servation of judgment—Subsequent discovery of 
death—Jurisdiction to pronounce judgment See 
Council—Practice. 38 Bom.L.R. 680 

.W.) . 

- Execution proceedings—Joint decree-hol¬ 
ders—Application by—Death of one—Effect- 
Right to continue. See Execution—Joint decree- 
holders. A.I.R. 1936 Cal. 571. 

— Partition suit—Suit by alienee from Maho- 
tnedan co-sharer—Death of defendant claiming 
interest only in part of the properties—Plaintiff 
not concerned with such share—Failure to implead 
legal representatives of deceased defendant— 
\Vhole suit—If abates. 

A suit for partition must ordinarily abate as a 
1 * > t ut in a suit for partition by an alienee 

irom a Mahomedan co-sharer, if a defendant who 
is interested in a portion of the property, dies and 
us legal representatives are not brought on the 
ncord within the time limited, the suit cannot 
a v jate as a whole when the deceased defendant had 
^interest in the portion of the property to which 
th plaintiff and his assignor are entitled. The 

sui as regards the part claimed by the plaintiff 

catproceed. ( Rupchand Bilaram and Havelizvala , 

A :Cs.) Jamal Bhawandas v. Murad. 30 S.L. 

R, 142=165 I.C. 91=9 R.S. 75=A.I.R. 1936 
Sinl 169. 

— -Succession certificate — Application for — 
Uea i of applicant — Right—If survives to legal 

repr^entative. 

. 1 h right to present an application for a succes¬ 
sion ctrtificate is a personal one and does not 
survne to the legal representative of the applicant 
on tlulatter’s death. ( Norman , I.C.S.) Hamida 
v. Raba. 1937 A.M.L.J.40. 

—'nit against devastanam—Defendant repre¬ 
sented by trustee — Trustee ceasing to be such 
subseqxently — Omission to bring on record 
a> rtr ustec—-Effect—If causes abatement 

When a devasthanam is a party defendant to a 

suit rep-esented by a trustee, the fact that that 
rustee Qases to be such subsequently, does not 
ause tin su it to abate by reason of the omission 
to bring < n record another trustee to represent the 
aevas haiam ; especially when it is the devastha- 
nam that s the party on record and the counsel 
lginallyretained for it continues to act on its 

r rA a lt . down to the end of the action. 
r„ ™ daciln ° r af,d M°ckett, JJ.) Alagappa 

W N 465 ^ 0MASUNDARAM Chettiar. 1937 M. 

Aifr> I 367 CTl0N ‘ SeS Penal Code ’ Ss. 363 > 366 
A(f D E lH MEKT ' See Penal Code, Ss. 34, 109 
^dE- CONDPJG ‘ See Criminal Trial. 

abkari. 

See (1) Bombay Abkari Act. 

(2) Mairas Abkari Act. 

ABSE NCE. See C. P. Code, O. 17. Rr. 2 and 3. 
S 13 1 rom ^ r ‘tish India. See Limitation Act, 


AND 


ABSOLUTE ESTATE. 

Of reasonable and probable cause. See 

- !VJ A T Trinnc nn/-\r*T' _ 


CODJT, 


Code, 


See 


rp *^«^nauic dUU prC 

1 ort— Malicious prosecution. 

ABSOLUTE ESTATE. 

See (1) Hindu Law. 

(a) Stridhana. 

( b ) Widow. 

(c) Wills. 

(2) Will—Construction, 

HOLDING^ OCCUPANCY TENANT AND 

(1) See Landlord and Tenant. 

\ Tena ncy Act. 
y) „ AIadras Estates Land Act. 

A nnriT TTmr, ” OCCUPANCY HOLDING. 

ABUSE. See Penal Code, S. 504. 
c ipi C) * process of Court. See C P 

S. 151 AND 0.21, Rr. 89-91. * 

M utarfa—U illegal exac- 

AtL^LbRATlON OF ESTatt? „ 

Law Widow—-Surrender. ^ ATE ‘ Hinou 

. • « . See Contracts. 

accomplice 

Sr ' V & ktss s" 1 ’ "* <» a» >» 

c.“?*? flcI A |*? 2 satisfaction 

ACCOUNTS. 

See also (1) Debtor and Creditor. 

(2) Hindu Law-Joint Family. 

W Limitation Act S 10 
(4) Mortgage. 

Partnership—Dissolution. 
f rincipal and Agent. 
bTAMp Act, Art.- 1. 

Trusts and trustees. 

Will— Executor. 

Duty of e Courl° r ~ SpeCifiC dlreCti0nS in d ^ee- 
shoulVbe^he prac e tice n 7 ?£?°;? nts , ‘° be takcn - Jt 
^sert'^ge^e^a'f reference 1 1 *to 

38 PL I 4 T£ 36 , P LR ■ 230=1936 A LR mi 
PC!ms CP 3 C) =1936 ° W ‘ N - 367 =A.I.R. 4 1936 

™ fettled accounts — Reobenino of _ -Priytrihi 

Pay and the other IS wi,lin - to 

obvious ttiot ft. otner is content to receive if ic 

°ut Of the que h s^ion 0d fo t r 10 I I h 0f VOUchei . s > entirely 
Parties is To avoid th the Ve 7 r° bject of the 
these vouchers R ,tl necessity for producing 

ners. Rut when one of the parties tS 


ACCOUNTS. 


(5) 

( 6 ) 

(7) 

( 8 ) 
(9) 


the transaction has j ust attained the bare age of 

majority and the other party stands in a fiduciary 

relationship, the Court will jealously watch such 
a transaction and it is the duty Jf the partv 
standing in fiduciary relationship to make a fuH 

must°mative*prove^thathe° weaker j^rty 

weaker party had compelLt and independent 

nor^ersifasion on Ui^part'cT/the'other p 1 arty* Un ii^ 
was prepared to produce all the account but That 
the party who had just come of age was though 
young, very shrewd and dispensed with 
production of the books agreeing to L „ 

todisc, mUSt b ? T he]d that he hasVaived his n° f 

sszsns :ir aa. va/c 

Chettiar. 181 IC 409—11 R 1U RA vac SW ^ mi 

M.W.N. 895= A I R lORs ' 5J' f 05 = 1938 

(1938)2 M.L.J. 505' Mad • 

buitS. Settled accounts ~-Reopening oj—Permissi- 

Where accounts have been settled and a 

upon between two parties and nnp nar*t a £ r eed 
to pay, a suit can h , pa ty promises 

settled account gives rise to a rai! ^ 1 J? rom . ise * A 

the creditor need not prove that the balance°f “d 
IS correct provided it is arren^ !! balance found 

debtor. The debtor will not P hp^n S co *7 ect by the 

the settled account and to defeat ■° re °P en 

creditor, based on a pronote bV rnJ^T of f he 

certain account books relating c ° ntendin ? that 

pe . r ;,°d have not been produced inCour'TFn? 1 ' 
settled account cannot * ^ourt. bor a 

- Settled accounts— When re-obpn*J ca ^ 

ent of errors-Nece^<° P :t ne J-?Pec'fic 


~ uLcuunis-—W hen rP-nhonoJ o. •/- 

35&=r=S3S?fi^as^' 

shown that thev contain ^peacnea, it it is 

extent both in number and " ° f consi *rable 

caused by mistake or fraud the Court”•n he '5 er 

such accounts, though extending * °f der 

period of years, to be reopened • arfd sunnn* ° ng: 
fiduciary relation to exi«t ’ S. ppOSJn S a 

Court will make a similar order if such^^ 168 the 
are shown to contain a less n,Zl r accou nts 

M P :SatTffTA N “*£! i h ^ a ” d stta?aUl°u 

V. Subba Rao 17Mv S ltZ A -m A Bhatta 
19. iviys.L.J. 200=44 Mys.H.C.R, 

1938 p S a U t! 42° r ~ ACCOUntS f °rged-Relief. A.I.R. 
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ACCOUNTS. 

vency, is a definite sum of money due from the 
latter's principal and not a right to sue tor 
account, if any, a suit for rendition of account 
for tlie recovery of the amount thus assigned is 
incompetent. ( Addison and Din Mahomed JJA 
Jaini Brothers & Co. v . Shankar Lal 17o LC. 
176=A.I.R. 1938 Lah. 270 

_Suit for—Duty of Court to pass preliminary 

before final decree—Suppression of accounts by 
defendant—If justifies passing of final decree 
straightaway. See Practice. 19^9 M.W.N. 360— 
A.I.R. 1939 Mad. 671. 

- Suit for—Interest—Vearly balances—Whe¬ 
ther can be allowed. 

The plaintiff in a suit for rendition of accounts 
relating to a number of properties with which 
they alleged that the defendant had dealt as 
manager and co-sharer on behalf of themselve>, 
while setting forth in their plaint the relief asked 
expressly for future interest only. The defen¬ 
dant had also filed cross-suit against plaintiffs for 
accounts. Both sides were found liable to account 
and the defendant was allowed interest to be 
calculated apparently on balances as they stood 
from year to year. 

Held, that the suit was not one in which interest 
before date of final settlement ought to have been 
allowed, assuming that the Court had discretion 
to allow it, which it was perhaps doubtful. 
Interest would fairly be payable only on the 
amount found due on a balance of both accounts. 
(Coldstream and Monroe, J J.) Vidya Wanti 
Kaur v. Shahdev Singh. 182 I.C. 426=12 R L. 
24=A.I.R. 1938 Lah. 139. 

- Suit for — Maintainability — Plaintiff 

knowing state of account. 

The plaintiff claimed a certain sum of money 
from the defendant as heir of one L who had 
deposited money with the defendant and instituted 
a suit for an account. The plaintiff knew or 
could have known what was the state of accounts 
between L and defendant. 

Held, that the suit should have been filed on an 
account and not for an account and even if the 
plaintiff did not know how much was due to L it 
was open to him to have sued on account valuing 
his relief according to his estimate. 

Held further, after the inspection of all the 
accounts after filing of the suit he could have 
applied for amendment of the pleadings. A.I.R. 
1933 Lah. 483, Dist. (Rupchand Bilaram and 
Mehta, A. J. Cs.) Mulomal Khemchand v. 
Tarachand Dassumal. 161 I.C. 505=8 R S. 
147=A I.R. 1936 Sind 9. 

- Suit for—Relief when can be granted. 

A right to claim a statement of accounts is an 
unusual form of relief only granted in certain 
specific cases and is only to be claimed when the 
relationship between the parties is such that this 
is the only relief which will enable the claimant 
to satisfactorily assert his rights. According to 
the terms of a lease the lessees were liable to pay 
rent at the rate of Rs. 10 per month; but if the 
lessees were to sub-let and recover more than 
Rs. 60 per month, they were also liable to pay ith 
of the excess to the lessors. The lessor alleged 
that the lessees had failed to pay rent according 
to the terms of this lease and sued to recover 
certain sum as rent and also claimed rendition of 
accounts, alleging that the lessees were realizing , 
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ACQUISITION. 

more than Rs. 60 per month, from their sub¬ 
tenants. 

Held, that claim for rendition of accounts could 
be granted. (Bhide, J.) Panna Lal v. Ram 
Richhpal. A I.R. 1940 Lah. 120. 

ACCRETION. 

See Alluvion and Diluvion. 

Bengal Alluvion and Diluvion Regu¬ 
lation. 

Hindu Law. 

Landlord and Tenant. 

Land Tenures. 

T P. Act, Ss. 63, 72 and 108. 

ACCUMULATION. See T. P. Act, S. 18. 
ACKNOWLEDGMENT. 

See (1) Contract Act, S.25 (3). 

(2) Limitation Act, Ss. 19 and 20. 

ACQUIESCENCE. 

See also (1) Evidence Act, S. 115. 

(2) Estoppel. 

(3) Landlord and Tenant—Eject¬ 

ment. 

- Building on the land of another — Acquies¬ 
cence of owner—Right of builder to remove 
build i ng — Cond itio ns. 

A party building on the land of another is 
allowed to remove the building when there has 
been a bona fide belief on the part of the person 
building that he has title and then it appeared 
that he had no title but was misled by the ac¬ 
quiescence of the owner. (Stone, C. J. and Bose , 
J ) Abdul kazak v. Seth Nandlal. I.L.R. 
1940 Nag. 269=182 I.C. 581 = 12 R N. 12=1938 
N L J. 317=A.I R. 1938 Nag. 506. 

-Doctrine of—Elements to be proved—Build¬ 
ing on land by trespasser—Silence of owner—If 
raises estoppel—Principles. See Evidence Act, 
S. 115. 40 C.W.N 1370. 

- Essentials of. 

Acquiescence imports full knowledge and it is 
no more than an instance of the law of estoppel. 
Apart from the full knowledge required, there 
must be some lying by to the detriment of the 
other side (Stone, C J. and Bose, 7.) 
Kuwarji v. Bhurelal. 182 I C. 527=12 R.N. 
9=1939 N L J 136=A.I.R. 1939 Nag. 163. 

“—Standing by — Decree-holder raising no 
objections by way of attachment nor asking money 
to be deposited in Court but allowing judgment- 
debtor to take it away—Subsequent claim to such 
mone y — Maintainability. 

Where a decree-holder knowingly acquiesces in 
the disbursement of money due to the judgment- 
debtor, lie cannot subsequently claim that such 
money ought to have been Kept for his benefit. 
Where the decree-holder never asked that certain 
money to which the judgment-debtor was entitled 
should be paid into Court nor tried to attach it 
but stood by and allowed the judgment-debtor to 
take it; 

Held, that it was not open to him subsequently 
to plead that the money ought to have been kept 
for bis benefit. < Pollock, J.) Ghusaram v. 

Parashram. 166 I C 950 (2)=9 R N. 152= 
A.I R 1936 Nag. 16S. 

ACQUISITION. 

See Hindu Law — Joint Family. 

By Government. See Land Acquisition 


Act. 



CIVIL, CRIMINAL AND REVENUE. 


ID 


ACQUISITION. 

-Of easement. See Easements Act, Ss. 47 

and 15. 

-Of Title. See Adverse Possession. 

- Compensation—Franchise for public utility 

granted to private undertakers—Latter u*>der 
obligation to transfer undertaking to public 
authorities after expiry of limited period — Assess¬ 
ment of compensation on transfer—Basis of. 

It is a familiar feature common to all cases in 
which a franchise fora public utility is granted to 
private undertakers for a limited period coupled 
with an obligation to transfer the undertaking to 
a public authority at the conclusion of the period, 
that the undertakers must look to reap the reward 
of their enterprise in the profit which they may 
make during the currency of their franchise and 
on its expiry shall receive only the value of the 
structure which they have created without any 
compensation either for the profits or the losses 
which they may have made or sustained while in 
the enjoyment of their franchise. This is plainly 
just, for which the termination of the franchise 
the power to make profits or the liability to incur 
losses simultaneously terminates. The promoters 
have had their chance to make what they can out 
of their undertaking in the knowledge that it was 
of limited duration and that they must part with 
it at a fixed date. To compensate them on the 
basis of the profits which they have made and are 
surrendering, would be to assume that they had a 
right to go on making profits although ex 
hypothesi the franchise which gave them that 
right had come to an end. ( Lord Macmillan.) 
International Railway Co. v. Niagara Parks 
Commission. 10 R.P.C. 17=169 I.C. 562=A.I.R. 
1937 PC. 214 (P.C.). 

- Compensation—Transfer of public utility 

undertaking as a going concern—Fixing of com¬ 
pensation—Basis of. 

In the absence of clearest directions to the con¬ 
trary in the terms of transfer, the compensation 
payable by the transferee of a public utility under¬ 
taking as a going concern to the transferor should 
not be fixed at the break up value to the trans¬ 
feree. The compensation should be fixed on the 
basis of reconstruction cost less depreciation. 
( Lord Macmillan.) International Railway Co. 
v. Niagara Parks Commission. 10 R.P.C. 17= 
169 I.C. 562=A.I.R. 1937 P.C. 214 (P.C.). 

ACQUITTAL. 

See (1) Cr. P. Code, Ss. 403, 417 and 439. 

(2) Criminal Trial. 

ACTIONABLE CLAIM. 

See (1) Assignment. 

(2) Negotiable Instruments. 

(3) Promissory Notes. 

(4) T. P. Act, Ss. 3, 6 <k), 130 to 137. 

ACTIONABLE WRONG. See Tort. 

ACTS. See Interpretation of Statutes. 

ACT OF STATE — Dismissal of civil servant. 

The dismissal of a civil servant cannot be des¬ 
cribed as an Act of State of Sovereignty, and an 
action could be brought against the Secretary of 
State in respect thereof. (Bhide and Currie, JJ.) 
Girdhari Lal v. Secretary of State. 8 R L. 
473=159 I.C. 1107=39 P.L.R. 514=A.I.R. 1937 
Lah. 226. 

Test—Stolen property recovered from 
accused*s person lost while in custody of police — 


ADMINISTRATION. 

Suit by owner for recovery thereof—Liability of 
Secretary of State—Jurisdiction of Court. 

The Act of State is an act which the King 
executes in the exercise of his absolute and 
extraordinary power. If the Secretary of State 
takes the property in suit by an act of Sove¬ 
reignty, then no suit will lie : but if, on the other 
hand, he takes it under the colour of legal title, 
then his act will be within the jurisdiction of the 
Courts. Certain stolen property recovered from 
the accused was lost while it was in the custody 
of the police. The owner of the property, there¬ 
fore, filed a suit against the Secretary of State 
for India for recovery of the property. It was 
contended on behalf of the Secretary of State 
that as the property came into his possession in 
the exercise of a Sovereign right and thus an Act 
of State, no suit lay against him. 

Held , that as the stolen property was recovered 
from the offenders under the provisions of the 
Cr, P. Code, and disposed of also under the 
provisions of the same Code, there was no occa¬ 
sion tor the exercise of any absolute power of 
the Sovereign in this matter and whatever was 
done, was done under the Municipal law of the 
land. The liability of the Secretary of State 
having thus arisen under the Municipal law of 
the land, the defence that the act was an Act of 
State, could not be invoked. ( Addison and Din 
Mohammad,].) Uma Prashad v. Secretary of 
State. 18 Lah. 380=172 I.C. 567=10 R.L. 
345=39 P.L.R. 845=A.I.R. 1937 Lah. 572. 

ADATHI SYSTEM. See Principal and 
Agent—Adathi. 

ADEN CIVIL AND CRIMINAL JUSTICE 
REGULATION (VI OF 1933), S. 7—,Scope 
—Order by District Judge in revision—Bombay 
High Court's powers of interference in revision. 

S. 7 of the Aden Civil and Criminal Justice 
Regulation confers upon the High Court of 
Bombay a power of revision where any case has 
been decided by the District Judge of Aden 
whether in his original jurisdiction, or in appeal, 
or in revision.^ But the High Court should gene¬ 
rally be slow to interfere with the exercise by the 
District Judge of his revisiona! powers. {Beau¬ 
mont, C.J.) Ahmed Abdulla Rubatti v. Ahmed 
Abdulla Dubaee. 168 I.C. 576=9 R B. 374=39 
Bom.L.R. 110=A.I.R. 1937 Bom. 180. 

- S. 15 — Powers of District Judge—Revision 

—Admission of new evidence — Jurisdiction. 

The language of S. 15 of the Aden Civil and 
Criminal Justice Regulation is extremely wide, 
and the District Judge of Aden has jurisdic¬ 
tion under S. 15 to admit new evidence in 
revision, although it is obviously rather a danger¬ 
ous course to admit further evidence in revision. 
( Beaumont , C.J.) Ahmed Abdulla Rubatti v. 
Ahmed Abdulla Dubaee 168 I.C 576=9 R.B. 
374=39 Bom.L.R. 110=A.I.R. 1937 Bom. 180. 

ADJUSTMENT. C. P. Code, O. 21, R. 2, 
and O. 23, R. 3. 

-Executory agreement—If can be adjust¬ 
ment. See C- P Code, S. 47 and O. 21, R. 2. 
I.L.R. (1939) Kar. 725. 

ADMINISTRATION— Application for letters 
with will annexed—Limitation—Long delay— 
Effect of. See Succession Act, S. 217. 41 C.W. 
N. 1204. 


11 


QUINQUENNIAL DIGEST, 1936—1940. 


12 


ADMINISTRATION. 

- Application for letters by widow—Consent 

decree providing payments to widow—No pay¬ 
ments made even after nine months—IVidow zvith 
minor children starving—Directions giving relief. 

A widow with five minor children applied for 
letters of administration of her husband’s estate. 
Her major step-son filed a caveat. A consent 
decree providing payments to widow was subse¬ 
quently passed. But though her husband died 16 
months ago and the consent decree was passed 
nine months ago, and though sums amounting to 
Rs. 3,000 or Rs. 4,000 had been paid out of the 
estate on account of costs, she and her five minor 
children were starving. She even sold her orna¬ 
ments. She was informed by the Administrator- 
General that there were still adjustments to be 
made against anything that has in future to be 
paid to her. 

Held, ‘there is something wrong with the system 
of administration of such estates. With regard 
to possible change of this system it is not a matter 
for the Court. There are no doubt difficulties. 
There are vested interests from the revenues of 
the country down to the smallest law tout against 
change. But unless changed, the system will be 
destroyed and it will deserve to be destroyed/ 
Directions giving relief to the widow were given 
on consent of parties. (Ameer AH, J.) ProbHa- 
pati Ray v. Gourishankar Ray. 171 I.C 510= 
A.I.R. 1937 Cal. 219. 

-Application for letters with will annexed— 

Scope of enquiry—Considerations. See Succes¬ 
sion Act, S 217. 41 C.W.N. 1204. 

- Constructive trustee—Liability of — Extent. 

Even a constructive trustee will not be liable 
except for moneys which he is proved to have 
received. (Mr. Jayakar.) Atisukhlal v. Natvar- 
lal. 183 I.C. 885=12 R.P.C. 78=6 B.R. 26= 
1939 O.L.R. 586=1.L.R. (1939) Kar. (PC) 
391 = A.I.R. 1939 P.C. 238 (P.C.). 

-Hindu joint family—Death of father— 

Absence of separate property—Creditor’s suit for 
administration—If lies. See C. P. Code, Ss. 50, 52 
and 53. 1939 M.W.N. 493=A.I R. 1939 Mad. 

J Jm, 


— Pleader s fee—-Property involved zvorth 

Rs. 1 24,000—Swtf notionally valued at Rs 800_ 

Calculation of fees—Basis of. 

The subject-matter of a suit is the actual value 
of the property to which the plaintiff would be 
entitled if the suit succeeds, and not the notional 
ngure at which the plaintiff chooses to value it 
ror purposes of calculating pleader’s fee in tax¬ 
ing the defendants’ costs of an administration suit 
dismissed as bad for multifariousness the basis to 
be waki ^e value of the property, namely, 

Ks. i,'4,UUU, and not the notional value of Rs 800 
winch the plaintiff had chosen. (Broomfield and 
Macklin, JJ.) Narhari v. Baburao. 41 Bom L 

b 413 ^i 83 1 C 655=12 R.B. 117—A.I.R. 1939 
Bom 299. 

- Pr liminary decree drawn up—Further 

steps to be taken 

Where a preliminary decree for administration 
has been drawn up, nothing more is required 
from the Court beyond g ving directions to the 
administrator or the receiver or whoever it is 
who is in charge of the estate, as to the lines the 
administration ought to take; and the only other 
decree which can be passed in the administration 
is the final decree, which will declare that the 


ADMINISTRATION. 

estate had been administered and which will allot 
out of the assets remaining in the hands of the 
Court or the administrator the various shares to 
the parties entitled to receive them. Hence after 
the preliminary decree, a supplementary decree 
cannot be passed by the Court on the application 
of a creditor. (Baguley and Mosely, JJ.) A. T. 
N. A. T. Chockalingam Chettiar v. Ko Maung 
Gyi 17& I.C. 544=A.I.R. 1938 Rang. 372. 

- Receiver in adtninistration suit—Status and 

powers of. 

The receiver appointed in an administration 
suit has no better status than that of a receiver 
appointed under O. 40, C. P. Code. He is not on 
the same footing as a receiver appointed in an 
insolvency proceeding in whom the estate of the 
insolvent vests and the insolvent is divested of it. 
When a Court appoints a receiver, the property 
comes in the custody of the Court. The posses¬ 
sion of the receiver is the possession of the 
Court. The property passes into legal custody 
(custodia legis ) and such custody is for the bene¬ 
fit of the true owner. The receiver thus holds 
the property for the benefit of the true owners. 
By the appointment of a receiver the Court takes 
upon itself the management of the property 
during the continuance of the litigation, but the 
proprietary right or interest in the property is not 
transferred from the rightful owner either to the 
Court or to the receiver appointed. So where a 
receiver is appointed to the estate of a certificate 
debtor, the sale cannot be inoperative against the 
estate simply because the receiver is not substitut¬ 
ed as certificate debtor. (Mahomed Noor and 
Rowland, JJ.) Mangtulal Bagaria v. Daya 
Shanker. 165 I.C. 749=9 R P. 205=18 Pat.L. 
T. 301=3 B.R. 73=A.I.R. 1936 Pat. 572. 

- Suit by creditor on behalf of himself and 

other creditors—Creditor not coming in and taking 
dividend—Distribution of assets among creditors 
coming in— Subsequent suit by former against 
latter for refund pro rata— Maintainability—C. P . 

Code , O. 20, R. 13. 

Where in an administration suit, by a creditor 
for himself and other creditors, for the adminis¬ 
tration of the estate of a deceased debtor, the 
assets which are not sufficient to pay the debts in 
full are distributed proportionately and rateably 
among the creditors proving their claims under 
the suit, a creditor who has neglected to come in 
at the proper time and to prove his debt in the 
suit cannot be permitted to disturb the dividend 
of the other creditors. A suit by him against the 
creditors who have proved and received dividends 
for a redistribution of the assets and for a pro rata 
refund by those creditors is not maintainable. 
(Rangnekar, J.) Kissondas Premchand v. Jivat- 
lal Bratatshi & Co. 167 I.C. 529=9 R.B. 313= 
38 Bom.L R. 864=A.I.R. 1936 Bom. 423. 

— Suit for, of estate of deceased person— 
Duly of Court—If bound to make administration 
order—Pozver to refuse order — Practice. 

The Court is clearly not bound to make an 
order for the administration of the estate of a 
deceased person, if the questions between the 
parties can be properly determined without such 
order. The order may be refused, even if the 
deceased testator has directed his executors to 
take proceedings to have hisjestate administer¬ 
ed by the Court. ( Rangnekar , J.) Kissondas 
Iremchand V. Jivatlal Pratapshi & Co. 167 
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I.C. 529=9 R.B. 313=38 Bom.L.R. 864=A.I.R 
1936 Bom. 423. 

- —Suit for—Disputed debt—Power of Court 

to direct its payment to administrator. 

No doubt a Court in pursuance of a decree in 
the administration suit is competent to direct one 
of the parties to the suit to restore or hand over 
to the administrator or the receiver assets belong- 
,n & to the estate in possession of such party, but a 
debt, specially a debt which is disputed, is not 
governed by this rule, because the expression 
‘asset' as used above means property which has 
come in the hands of the representatives of the 
deceased as such either actually or by implication 
and a disputed debt cannot be deemed to be an 
asset which has come in the hands of any person 
representing the estate. {Jai Lai, J .) Ahmad Din 
v Mahomed Taqi. 163 I.C. 363=9 R.L. 6 (2) = 
38 P.L.R. 284=A.I.R. 1936 Lah. 365. 

~ - Suit for—Joint Hindu family—Debts by 
father Suit after death against undivided son by 
creditor for administration—Maintainability— C. 
P. Code , S. 53. 

S. 53, C. P. Code, extends the meaning of the 
term “legal representative” as defined by S.2 (11), 
by expressly making the son or descendant of a 
Hindu his legal representative in respect of joint 
family property in his hands which is liable under 
the Hindu Law for satisfaction of the debts of 
the deceased ancestor. The obligations of the 
Hindu son or other descendant, in respect of 
ancestor s debts which are not illegal or immoral, 
are, after the enactment of S. 53, precisely those 
of an heir, though the undivided son or other 
descendant gets the property by right of survivor- 
snip and takes it in his own right under the 
Hindu Law. Consequently a suit by a creditor 
for the administration of the estate of a deceased 
Hmdu against his undivided son is maintainable, 
v Lakshmana Rao, J.) Meenakshi Achi v . Rama- 

fno A ^ C ,?, E L TIAR * 173 I C. 671 = 10 R.M. 618= 

i® 37 M VV,N. 757=46 L.W. 321=A.I.R. 1937 
jyL3.G. 7o5. 
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/.) Anjayya v. Ankamma. 166 I.C. 866=9 R. 
M. 405=1936 M.W.N. 1398=44 L.W. 836=A.I. 
R. 1937 Mad. 99. 

—- Suit for — Maintainability—Suit between 

rival claimants. 

O. 20, R. 13, Cr. P. Code, makes it clear that 
administration suits are intended to be filed for 
the purposes of taking an account of any pro¬ 
perty and for its due administration under the 
decree of the Court. A suit between rival clai¬ 
mants to the estate of a deceased person, each one 
claiming to be his sole heir, is not a suit for an 
account of any property and for its due adminis¬ 
tration under the decree of the Court. When, 
therefore, the main purpose of a suit is to deter¬ 
mine who is the rightful heir of a deceased person 
an administration suit cannot be filed by one of 
the heirs to obtain possession of the property 
wrongfully withheld by another person claiming 
to be the heir. (Abdul Rashid, J.) Chand 
Narain v. Ghasi Ram. 42 P.L.R. 145=A.I.R. 
1940 Lah. 179. 

-- —Suit for—Party claiming less share in 

plaint—Right to proper share. 

In a suit for the administration of the estate, 
the parties are entitled to obtain the shares of the 
estate to which they are entitled under the law, 
and the fact that the plaintiff may in his plaint 
have claimed a less share than is actually due to 
him does not prevent his proper share being 
awarded to him in the judgment. (Mosely and 
Dunkley, JJ .) Oon Chan Thwin v. Khoo Zun. 
177 I.C. 501=11 R.R. 134=A.I.R. 1938 Rang. 
254. 

Suit for—Parties—All creditors, if neces- 


u' j f° r —Maintainability — Debt due by 

Hindu father—Suit by creditor against undivided 

son after father's death for administration _ 

Competency—Opposition by some creditors _ If a 

bar. * 

A creditor of a deceased Hindu sued his undi¬ 
vided son for an administration of such part of 
the son s estate as was liable for his father's 
debts. A number of creditors of the deceased 
who were also joined as defendants were against 
the suit for the obvious reason that they had 

cuting^l ta * ned decrees and were actually exe- 

Iield, that though the son was not the legal re- 
presentative of his deceased undivided father 
the debtor, his obligations were nevertheless 
precisely those of an heir, unless the debts were 
incurred for illegal or immoral purposes, and the 

* b< i 1,ab * C f0F i his fa ? her ’ s debts, not 

iV .P • °- r 1I ? mo ^ a1 ’ to the extent of the 
V he j Jolnt ^ mil y property that had come 

thl* ? I s han ?- s * anc ? 11 w , as e <l uitabl e and desirable 
aHrnJ tbe * Cre ^ ltor should be allowed to bring an 

the^ e n btor at 1 tI SU - 1 against , tl l e . undivided son of 
✓Hr e j or * The interested objections of certain 

groun d d% ntS ‘ Creditors . wou,d not be a sufficient 
his remi? r n?t ^ Tn \ ltt } n S the plaintiff to pursue 
nis remedies in an administration suit. ( Horwill 


sary parties. 

In an administration suit, the object of which 
always is to obtain an order for the administration 
of the estate of a deceased person under the 
supervision of the Court which must necessitate 
the payments of all .the debts from the estate and 
therefore essentially a representative suit, it is 
not necessary that all the creditors should be 
arrayed as parties. All that is necessary in such 
cases is to call upon all the creditors after the 
decree has been passed to prove their debts and 
to pay such debts as have been proved before 
distribution of the estate to the heirs. ( Jai Lai 
and Abdul Rashid, JJ.) Mt. Shahzadi Bi v. Mt. 
Rahmat Bi. 174 I.C. 893 = 10 R.L. 616 = A.I.R. 
1937 Lah. 761. 

ADMIRALTY— Collision action — Suit for 
damages—Burden of proof. 

In collision action the burden in the first in¬ 
stance lies on the plaintiff and before he can 
succeed he must prove loss or damage due to the 
wrongful acts of the defendants, namely, loss or 
damage due solely or in part to their negligence 
or default. When he makes out a prima facie 
case of negligence on the part of the defendant, 
the burden of proof is shifted, and the defendant 
will be liable unless he proves that his negligence 
in no way contributed to the loss. {Davis, J.C.) 
Yoosaf Sagar Abdulla v. S. S. “Ellora”. (1940) 
I.L.R. Kar. 53=A.I.R. 1939 Sind 349. 

- 'Collision — Actionability — Carrying of 

wrong lights by one ship misleading another—Suit 
by owner of former against latter for damages — 
Maintainability . 

If a ship by carrying wrong lights, or by navi¬ 
gating in an improper or unusual manner, mis- 
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leads or embarrasses another, she cannot attri¬ 
bute as fault to the latter any act which was the 
probable result of her own negligence. (Davis, J. 
C.) Yoosaf Sagar Abdulla v. S. S. “Ellora”. 
(1940) I.L.R. Kar. 53=A.I.R. 1939 Sind. 349 
- Collision—Liability — Contributory negli¬ 
gence — Negligence—Test of. 

In collision actions it may well be that both 
parties are guilty of a neglect of duty, and that, if 
ei Y?. ei ! used reasonable care and skill, the 
collision would have been avoided In such a case 
a? f nar, time law, which is followed in the 
Admiralty, apportions the joint damage. So far 
as what constitutes negligence, it may perhaps 
best be expressed as doing something which ought 
either to be done in a different way or not at all, 
or omitting to do something which ought to be 
done. In collision cases the negligence relied on 
is generally a failure to exercise the skill, care 
and nerve which are ordinarily to be found in a 
competent seaman, or a breach of regulation, 
either international or local, governing navigation 
or equipment, or more rarely the inefficient or 
elective condition of the vessel or her equipment. 
Extraordinary skill or extraordinary diligence is 
not expected but that degree of skill, and that 

degree of diligence, which is generally to be 
ound in persons who discharge their duty. 
(Davis, J.C.) Yoosaf Sagar Abdulla v. S. S. 

Shid°349 (194 °) I L R - Kar. 53=AI.R. 1939 
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ahmnf U Zi S f ic,i , 0n ~ 0w t ner of ship not resilient 
talnabMty ba ” k ™P‘-Suit against-Main- 

rem nnllthJtW the , Admiralty has jurisdiction in 
n that tbe , sblp 1S often spoken of as the 

m[?rhv° e | ranC tha / 3 sh,p may be liable inad ‘ 

r a *, r , e no images could be recovered at 
law against the genera] owners. But where the 

ners of the ship are not resident abroad dead 

but'^iTst ".hr d ° eS n °^ e ?£ainst°the slfip 
SvarAh, , °". nc r-. (Davts, t.C.) Yoosaf 

Kar A 53 A =A U rR."l9 S 39 S Sind L 3 0 49' ' (1940) I LR ’ 

Art~2^1% Ulp i‘ Wn 1 j ° r P reve,tt >»0 collisions at sea, 

rhere is nothing in Art. 28 of the Regulations 

KS°!' isi0nS at , 563 ' vb ich elempt°s a 
craft l4i^r, g f g sound signals to a country 
c^aft in thi glV ? ? ound si S n als to country 

and a i^52SS!S 

SArA nb A te *° the co, b s i°n. (Davis J C ) Yoosa£ 

Sacar Audulla n. S. S ‘‘Eu.owa.’' (1940) I L R 

Kar. 53=A.I.R. 1939 Sind 349 ' K - 

the opposite party must be held to have succeeded 
A party in order to be entitled to recover must 
prove his own case. This principle which U of 
general appl,cation has always been applied °n 


ADVERSE POSSESSION. 

admiralty actions. Again, a party must recover 
only “secundum allegata et probata *\ The rule 
that proof must not be at variance materially with 
pleadings and that a party must state in his plead¬ 
ings the material facts on which his case rests 
and in order to succeed must prove those material 
facts must always remain one of the essentials of 
legal procedure. (Sen, J.) River Steam Navi¬ 
gation Co v. S.S. “JanarDan”. 184 I.C. 724= 
A I.R. 1939 Cal. 513. 

ADMISSIBILITY. 

See (1) Evidence. 

(2) Evidence Act. 

(3) Registration Act, Ss. 49 and 17. 

ADMISSION. 

See also (1) C.P. Code, O. 12. 

(2) Evidence Act, Ss.17 to 30 and 115. 

(3) Legal Practitioners. 

- Gratuitous admission — When can be with¬ 
drawn . 

If a person makes a gratuitous admission that 
the maker has no right in the property in certain 
estate and that all his rights had been extingui¬ 
shed, there is nothing to prevent him from with- 
draw mg the said admission unless there is some 
obligation not to withdraw the gratuitous admis¬ 
sion made by him. (Collister and Bajpai, JJ.) 
Ishar Fatima Bibi v. Anwar Fatima Bibi. 182 
I,C. 80! (2)= 12 R.A. 38=1939 A.L.J. 642= 
A.I.R. 1939 All. 348. J 


Waiver—Difference between. 


There is a distinction in law between waiver and 
admission ; in the case of waiver a person is not 
to be held to have waived a right of which he was 
reasonably ignorant, but in the case of a represen¬ 
tation or admission which is acted on, the party 
making it cannot plead ignorance unless it is 
induced by the other party, for, if he docs not 
choose to enquire beforehand, he takes the risk of 
error. (Lord Thankcrton.) Shyam Sundfr 
Mngh v. Kaluram Agarwala. 32 S L R. 879=5 

FPL 1 = 176 LC. 2=42 C.W.N. 1041 = 19 Pat. 
X t ‘ 561=48 L.W. 199=1938 M.W.N. 814=1938 
O.L.R. 344=1938 A.W.R. (P C ) 186=68 C.L.J. 
145=1938 O W N. 883=11 R.P.C. 58=1938 A. 
LR 672=4 B.R. 815=1938 O A. 780=1938 P. 
WN.612=A.I.R. 1938 p c 230=(1939) 1 M.L. 

ADVANCEMENT. 

See (1) Benami. 

(2) Husband and wife. 

’Doctrine of—Applicability in India—Pur¬ 
chase by father in son's name—Inference. See 

Benami—Presumption. A.I.R. 1939 Pat. 462. 
ADVERSE POSSESSION. 

^ ee °^ s0 (1) Landlord and tenant. 

(2) Limitation Act, S. 28, and Art. 

a 144. 

Acquisition of title. 

Burden of proof. 

Co-owners. 

Co-sharers. 

Co tenants. 

Essentials. 

Evidence. 

Guardian and ward. 

Hindu widow. 

Interruption. 

Landlord and tenant. 
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ADVERSE POSSESSION—Acquisition of 

title. 

License. 

Limited interest. 

Mortgage. 

Mortgagor and mortgagee. 

Pardanashin lady. 

Permissive possession. 

Possession referable to lawful title 
Possession under invalid title. 

Possession by wrongdoer 
Presumption as to. * 

Principal and Agent. 

Reversioner. 

Rival landlords. 

Service tenure. 

Trustee. 

Void alienation. 

Wakf property 
Waste land 
What constitutes. 

Miscellaneous. 

Acquisition of title. 

7 “Acquisition of title -Khoti land—Wrong 
transter by occupancy tenant— Possession by 

for c over 12 years—Effect of. 
Bombay Khoti Settlement Act, S*. 6 and 8. 

_ ' 4 ' ± . , 40 Bom.L.R. 390. 

C 7 in»r/* C f 1U1 ?!! Wn °f r tlt ! e —Possession in pur- 
A7A ri ^ f e ^ e V ten ^ °f disputes between brothers 

7iZl;„n SpU / e f0r T arly 50 y e °rs—Possession 
ripening into ownership. 

Where in the settlement of dispute between two 

™ e ' S f \°u the success ' on to an estate, the 

wav ff r m r? . her was gI j en certa,n properties by 
a.; main tenance and the elder was recognised 

°u f the , remalB1I >g estate in his posses- 

and in n fnrr h ‘ settle ? le ” t remained unquestioned 
and in force for nearly SO years, it was held that 

lentatfvcr'hVV 116 eld . er brother and his repre- 
Wh* ,!u d been adver se to the younger 

oedod of n | < 7 hlS represen t atlv es for more than fhe 
mHnr? f \ 2 u ea F P. rescr ibed by the law of limi- 

Shadi /„n h i? ripened into ownership. (Sir 
Pt ibm. Kar unakai! Tikait Samanta v 

10S8 O Bidyahhar. 174 I. C. 128= 

sys VvS ® 9 , 3 i §? 97 ™r 

cnJ "~ 1938 A.L.R. 293= 10 R P C 256—4 r p 
505—(1938) M W.N. 620 (P.C.). 

T r Acquisition of title—Possession by tenant 
If a tenant docs not daim in himself proDrie- 

thal nf 8 ^ 3 bl J t C t! aim i- 0nly a subordinate right 
rnn! the effect of his possession for 

lanH^n n thC st . atutor y Period is to make the 

Sssssi. a? hi- isr 185 *•<=• 

Possession* hf™ ° f lt,le ~ A 9 ent or co-owner- 

nn?^ 3161 ^ apar t* a plan's possession by his agent is 
not d lspos5ession by agent Th / Hke s a |ent is 

TTvf Ween c 2 ~ own ers. (Sir George Rankin ) Cadiia 
Umma z/ Don Manis Appu. 1939 A C 136— 

I f (P C.) 971=U R P C - 204=A I R - 1939 

h »stile 

Q. D .—2 


ADVERSE POSSESSION—Acquisition of 

title. 

which is sufficient to make out title by adverse 
possession. ( Snvastava , C.J. and Zia-ul-Hasan, 
J.) oaltanat Bahadur Khan v. Gaya Bakhsh 
Singh. L uc k 3 aa=i 68 I.C. 932=1937 O.W. 

p'n 9 a 7 t 2 L R 332=9 R ° 514=1937 
R.D. 351=A I.R. 1937 Oudh 397. 

— Acquisition of title by females—Nature 
of estate acquired. 

A female who gets into adverse possession of 
land to which she has no legal right, takes it as 
full owner at the end of the statutory period. 

11 ifi d v{‘o Zapiarya Mal v . Shib Charan. 
41 P.L R.672. 

T “ 'Acquisition of title—Inclusion of disputed 

land in prior pre-emption suit—Effect—Starting 
point. y 

The criterion of adverse possession is whether 
a person possesses land claiming it as his own; if 
he does he must be held to be in adverse posses¬ 
sion. 46 I.C. 964, Rel. on. The defendant built a 
house in 1919 on the land claimed by the plaintiff 
I as his own and was in possession for over 12 
j y | ars mi date of suit in 1932. In 1920, less than 
1“ y ear . s before date of suit, the defendant sued 
the plaintiff for possession of certain land by pre¬ 
emption. It was discovered subsequently that 
this land included the land in dispute. In the suit 
Zi? Plfl^tiff for possession, it was contended 
, at .e defendant had admitted the title of the 
plaintiff by his suit for pre-emption and this can¬ 
celled the effect of overt act of adverse posses¬ 
sion. 

. t ^ iat the fact that the area in dispute was 

included in the pre-emption suit did not show that 
there was any conscious admission by the defen¬ 
dant of plaintiff’s title to the area in dispute, and 
by putting the building on the land in dispute the 
defendant claimed the site as his own and his 
adverse possession therefore started from that 
date and not from the date of the institution of 
the pre emption suit. {Abdul Rashid, J .) Amar 
Nath v. Ram Rakha. 177 I.C. 158=11 RL 
275=40 PX.R. 479=A.I .R. 1937 Lah. sil.' 
Acquisition of title—Mortgagee in posses - 
sion under invalid sale. 

Where property is sold under an invalid sale 
deed to a mortgagee already in possession, there 
can be no adverse possession by the vendee 
against the real owners, no possession having 

f ^L OV y e o saledeed - (Addison and 

Abdul Kashid, JJ.) Lachhman Singh v. Nawar 

163 I.C. 48=8 R.L. 1025 (1)=38 P.L.R. 716. * 

-Acquisition of title—Possession under 

agreement of sale—Suit for specific performance 
barred Effect—Title—If can be acquired by ad¬ 
verse possession. See Part performance — Suit 
for possession. 64 C.L.J. 115=A.I.R. 1937 Cal. 

OO. 

“ ; Acquisition of title—Submergence of land 

during rainy season—Constructive possession of 
true owner. 1 

. While the land remains submerged whether it 
is for the whole year or only for some months 
during the rainy season, no possession could be 
deemed to continue with a person who is not the 
rightful owner so as to be made available towards 
the acquisition of title by adverse possession. 
During this period, the possession of the true 
owner must be deemed to have revived construe 
tively. ( Snvastaza and Nanavutty , JJ.) Partar 
Bahadur Singh v. Jagatjit Singh. 12 Luck 


r 
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ADVERSE POSSESSION—Acquisition of 
title. 

371 = 164 I C. 118=9 R O. 40 = 1936 O.W.N. 784 
= 1936 R D. 416=A.I.R. 1936 Oudh 387. 

7 - Acquisition of title—User of land by grant¬ 

ing lease for grazing cattle during rainy season. 

Where, in a claim for title by adverse posses¬ 
sion against Municipal Committee, the claimant 
produced a document purporting to be a rent deed 
executed in his favour, whereby he had given the 

property on rent to the lessee to graze his cattle 
in rainy season, 

Held, this was not such a declaration of owner¬ 
ship as would become apparent to the Committee 
or put them on their guard. User of this sort 
was common in India and excited no particular 
attention and it was neither intended to denote 
n ° r understood as denoting a claim to the owner- 
ship of the land. This obviously was not an act 

Sl/r WaS sufficient to give title by prescription. 

( Addison and Din Mohammad, JJ.) Dvvarka Das 
2 /. Municipal Committee, Amritsar. 173 IC. 
971 = 10 R.L. 510=A.I.R. 1937 Lah. 492. 

Burden of proof. 

77 Burden of proof—Acts of possession — 
Nature of. 

Acts indicative of possession must vary with 
the nature of the land over which possession is to 
;! Xe r < ; ise i and as serted. {Davis, J. C. and 
17 * T V-Ln TAHi y? AM Tackchand v. Mt. Miral. 
176 L 9 5 5 9:=11 R.S. 22=A I.R. 1938 Sind 132. 

7 Burden of Proof —Animus— Permissive 
possession—Presumption—Property belonging to 
mother held and enjoyed by son-inference of 
enjoyment on behalf of mother. 

The question of adverse possession depends 
iipon animus. In the case of property belonging 
to a mother which is held by her son, having 
egard to the relationship between the parties, the 
pnma facie presumption would be that the pos¬ 
session and enjoyment by the son is on behalf of 

the mother. ( Venkataramana Rao, J ) Veera- 

=A. XrTmo Mad H 236 MA - 1939 M ' WN ‘ 1073 

Burden of proof . 

is T ^n b “ rdenof establishing adverse possession 
is on the person setting it up. ( Milter and 
Patterson, JJ.) Biraj Mohini Dassi v. Sarala 
Devi Chowdhurani. 169 I C 913 —10 Rr so— 
41 C W.N. 396=64 CL J. Vl5=A LR Cal 

-- Burden of proof. 

Where in a suit for possession of property the 
title of the plaintiff, as well as the possession of 
the defe £dant for more than 12 years before suit 

f f fL St ^i b i she . d and tIie plaintiff pleads that he has 
let the defendant in possession as a tenant but 

that has not been proved and the defendant pleads 

adverse possession, the burden of proof, in such 

““ft- J s °. n the defendant, and if he does „ 0 , 

estabhsh adyerse p °s s e ss i°n, the plaintiff is en¬ 
titled to a decree for possession. ( Bose J ) 

Mebbrban Lai.li V Yusuf Khan Kali u 1938 

N. LJ 418=m I.C. 203=A.I.R. 1939 Nag 7 

——Burden of proof—Female — Possession 
without right — Presumption. 

rl b H°r* Si0 ? °■ a f ® ma,e ’ when is without 

right is pnma facte, adverse leaving it to the 
person alleging that it is not adverse, to prove it 
(Thomas J.) Mata Baksh Singh v. Ajodhia 
Bakhsh Singh. 163 I.C. 770=9 R. O. I=i93fi 

O. L.R. 378=A.I.R. 1936 Oudh 340. 


ADVERSE POSSESSION—Co-owners, 

Co-owners. 

- Co-owners. 

One co-owner cannot hold property adversely 
to the other co-owner unless he, by means of 
some overt Act, asserts adverse possession or 
deals with the property in such a manner that 
his acts amount to an ouster of the other co- 
owner. {Tck Chand and Abdul Rashid, JJ) 
Murli Dhar v. Amar Nath. 42 P.L.R. 348. 

- Co-owners — Ouster — Onus. 

A co-owner is presumed to hold on behalf of 
all, and if any co-owner asserts ouster, burden 
of proof lies on the person asserting ouster. 
{Vivian Bose, J.) Khwaja Afzal v. Mahomed 
Saheb. I.L.R (1936) Nag. 177 = 165 I.C. 177=9 

R. N. 66=A.I.R. 1936 Nag. 214. 

-- Co-owners — Essentials — Co-heirs under 

71 lah o me dan Lazo—Alienee from some — Posses¬ 
sion of—If adverse to rest . 

To constitute title by adverse possession in one 
co-owner as against another, there must be ouster 
or exclusion ; there must be a disclaimer by the 
one of the other’s title by open assertion of a hos¬ 
tile title, it is not sufficient to show acts of pos¬ 
session ; the possession required must be adequate 
in continuity or publicity and in extent to show 
that it is possession adverse to the competitor. 
Among co-heirs under Mahomedan Law, each of 
whom inherits a specific share in the estate of the 
deceased, mere possession by strangers who be¬ 
come co-owners by a sale from some of the co- 
owners cannot necessarily be held to be adverse 
against the rest. {Davis, J. C. and Lobo, J.) 
Mancalmal Aganmai. v. Haji Mahomf.d Usif 
Bhoro. I.L R (1939) Kar. 597=185 I.C. 11=12 
R S. 151=A.I.R. 1939 Sind 315. 

~ Co owners—Hostile possession by one — 
What amounts to. 

Where one co-owner asserts a title hostile to 
his co-owners, he must do so by an open and un¬ 
equivocal assertion of a hostile title. The pos- 
ssesion must be actual, visible, exclusive, hostile 
and continued for the statutory period. Mere 
intention to possess is not a substitute for 
actual possession, or actual possession of one 
survey number would not be possession of say, 
sixty. {Davis, J.C. and Mehta, J.) TaHILRaM 

Tackchand z;. Mr Miral. 176 I.C. 549=11 R. 

S. 22=A.I.R, 1938 Sind 132. 

to-owners—Onus—Person becoming co - 
' tak '\"9 J onj t Possession under decree 
_ lei j c under a decree for joint possession a 
9 n *] as Uken joint possession the presump- 
• • ls formalities of law prescribed for 

f h ? J°mt possession were observed and he 

a c ?" owner in the property there- 
‘vn t , re ^ 0 , re Hes Heavily on the other co- 
sinn »k a ° s low fHat after the passing of posses- 
occnmt^ wcre so notoriously exclusive in their 
righfto 1 ^ 1 °o 1 ie , P r °P er ty as to give them a 
session YV/ 1 ^ 1 *! ley .Had started adverse pos- 
MuzaffvJ r -C. and Mir Ahmad, J.) 

Pesh 21 SARFRAZ v ' Rahim Jana. A.I.R. 1940 

sumption. 0 ^ tlCrs ^ Possession °f c o-owncr—Pre- 

PoIse e ssinn S ^ SS , i , 0 .1 of one co '°"'ner is in law the 
of ouster or ^ t ‘ 1 . e . co -owners and nothing short 
end to Tk” someth jng equivalent to it will put an 

possession and where a co-owner in 
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ADVERSE POSSESSION—Co-sharers. 

possession did not deny the title of the other co- 
owners and never laid claim to more than his 
share, it must be presumed that the co-owner in 
possession was in possession on his own behalf as 
well as on behalf of his co-owner. 11 Lah. 29, 
Foil. ( Skemp.J .) Jagan Nath v. Begum Bibi. 
170 I.C. 89=10 R.L. 80=39 P.L.R. 773. 

Co-sharers. 


Co-sharers. 


Possession can never be considered adverse if 
it can be referred to a lawful title. There can be 
no adverse possession by one co-sharer as against 
others until there is an ouster or exclusion ; and 
the possession of a co-sharer becomes adverse to 
the other co-sharer from the moment there is 
ouster, i.e., after there is an assertion of hostile 
title by one co-sharer against the others and to the 
knowledge of the latter. In order to succeed on 
the ground of ouster the person setting up ouster 
is bound to show that he did set up an adverse or 
independent title during the period which was 
beyond the statutory period of 12 years. ( D. N. 
Mttter and Patterson, JJ.) Nirmal Chandra 
Das v. Mohitosh Das. 161 I.C. 450=8 R C. 523 
=40 C.W.N. 777=A I R. 1936 Cal. 106. 

- Co-sharers . 

The possession of one co-sharer is the posses¬ 
sion of all the co-sharers and in the absence of an 
ouster or an overt act amounting to ouster, limita¬ 
tion does not run against the co-sharer who is not 
in actual possession of his share. In order to 
establish his adverse possession the co sharer in 
possession must distinctly deny and repudiate the 
title of the other co-sharers to their knowledge. 
It is after a lapse of 12 years from the date of the 
knowledge of the denial and repudiation that the 
possession of the co-sharer matures into owner¬ 
ship. Mere fact that the co sharer in possession 
effected improvements on the land and the other 
co-sharers did not object to these improvements, 
is not sufficient assertion of hostile title to the 
knowledge of other co-sharers. If the occupant 

. . | * , give any notice of the denial 

0i ri ght of the other co-sharers he must make his 
possession so visibly hostile and notorious, and so 
apparently exclusive and adverse, as to ju^tify 
inference of the knowledge on the part of the 
persons whom he intends to exclude. (Janki 
Nath Wazir , /.) Munshi Singh v. Narain 
Singh. 39 P.L R. J. & K. 114. 

-— Co-sharers — Co-sharer incurring expendi¬ 
ture on portion of joint property—Decree direct¬ 
ing that it could not be partitioned until contribu¬ 
tion by others—No time-limit — Possession of co¬ 
sharer after decree — If adverse 

A co-sharer, having incurred some expenditure 
on certain portion of the joint property, sued for 
a declaration that that portion was exclusively 
his and not liable to partition. The decree in the 
suit rejected his claim but directed that the 
property could not be partitioned until contribu 
tion by other co-sharers to the expenditure incur¬ 
red by him. No time-limit was mentioned and 
he remained in exclusive possession of the portion 
for twelve years after the decree. 

Held, that as no time-limit was mentioned for 
contribution in the decree and as admittedly there 
was no hostile overt act openly denying the title 
ot other co-sharers before the decree, his exclusive 
possession for twelve years after the decree could < 
not be adverse. ( Tek Chand, J.) Narindar Nath I 


ADVERSE POSSESSION—Co-sharers. 

v - Jai Nath. 171 I.C. 757=39 P.L.R. 331= 
A.l.R. 1937 Lah 65. 

- Co-sharers—Exclusive possession by one — 
Effect of. 

Where a co-sharer commits any act showing 
that he claims a right to exercise proprietary 
rights over the whole of a joint holding, the 
general rule is that his possession becomes 
adverse from the date of that act. ( Middleton, J. 
C.) Jang Bahadur v. Abdul Nur. 160 I.C 952= 
8 R. Pesh. 139=A.I.R. 1936 Pesh. 24. 


——Co-sharers—Exclusive possession of some 

Effect of Ouster — Partition—If amounts to. 

The exclusive possession of co-sharers cannot 
be adverse to a person who is also co-sharer with 
them unless they repudiate his title. Mere parti¬ 
tion between them would not imply denial of his 
title or his ouster. ( Niyogi, J.) Ramji v. 

Madki. 173 I.C. 103=10 R.N. 278=A.I.R. 1938 
Nag. 89. 

——- Co-sharers—Exclusive possession by one — 

Effect. 

Possession should always be referred to a 
lawful source rather than to an unlawful source 
where the two alternatives are open to the Court. 
Where a co-sharer enters into exclusive posses¬ 
sion of the land in dispute belonging to a widow 
co-sharer, paying land revenue for the same but 
the title of the widow to her shares has all along 
been recognized, and her name has been shown in 
the revenue records as a co-sharer, and, where on 
the death of the widow her share is mutated 
among all the co-sharers along with the co-sharer 
in possession, the possession of the latter (co¬ 
sharer in possession) cannot be held to have been 
adverse in the absence of any overt act showing 
adverse possession and all the reversioners of the 
widow are entitled to succeed to her share on her 
death. The mere fact that the co-sharer in pos¬ 
session was in exclusive possession of the widow’s 
share and was paying land revenue for the same, 
or the fact that the land was partitioned among 
the sons of the co-sharer does not prove any overt 
act or adverse possession against the widow. 

( r ek Chand and Dalip Singh, JJ.) Chhittar v 
Ude Singh. 173 I C. 327=10 R.L. 434=39 P L 
R. 651=A.I.R. 1937 Lah. 430. 

— Co-sharers—Exclusive possession by one 

Effect of — Ouster—Onus of proof. 

Exclusive possession by one co-sharer is not 
adverse to the others in the absence of proof of 
ouster He who claims a title by adverse posses¬ 
sion must prove a definite act of ouster. {Nor¬ 
man, /. C. S ) Fazal Hussain v. Ta Sadio 
Hussain. 1936 A M.L.J. 127 

Co-sharers — Ouster—Alienation by one — 
Possession of transferee—If adverse. 

Where a co-sharer takes an action with respect 
to a ,oint holding which transfers right in the 
whole holding, he thereby by his very act proclaims 
that he is in adverse possession, and that where 
that transfer is also a transfer with possession, 
the possession of the transferee becomes adverse 
at once. A.l.R. 1925 Lah. 518; A.l.R 1932 P.C. 
235; A.l.R. 1931 All 447 and A.l.R. 1924 Mad. 741, 
Dist.; A.l.R 1922 Lah. 205, Foil. {Middleton. J. 
C.) Jang Bahadur zl Abdul Nur. 160 I.C. 952 
=8 R Pesh. 139=A.I.R. 1936 Pesh. 24. 


- Co-sharers — Ouster — Essentials—Burden of 

proof. 

Exclusion or ouster involves not merely the act 
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ADVERSE POSSESSION—Co-sharers. 

of the person ousting but the state of mind of the 
person ousted Knowledge on the part of the 
latter is therefore essential. The mere fact of 
non-receipt of rents is not conclusive proof of 
ouster r>y the co-sharer who is in possession. 1 he 
onus of proving ouster is upon persons who set up 
adverse title. (Wort and Rowland, JJ ) Mt. Bibi 
Zainab v. Muhammad Ayur 161 I.C 331 (2) = 
8 R.P 443=17 Pat. L.T 366=1936 P.W.N. 140 
=A.I.R 1936 Pat. 136 

- Co-sharers — Ouster—Inference from non¬ 
participation of rents and profits. 

Mere non-participation of rents and profits of 
joint property by a co-sharer for a very long 
period would not be sufficient to give rise to the 
inference of ouster. When along with non-partici¬ 
pation of rents and profits for a considerable 
length of time other circumstances concur, an 
inference of exclusion or adverse possession 
under hostile title might be drawn. The Court 
must be satisfied that the taking of the profits is 
an indication of the denial of rights in the other 
co-sharers to receive them. Mere long and un¬ 
interrupted possession without more, by a co- 
sharer is not sufficient to constitute adverse pos¬ 
session. (D . .V. Mitter and Patterson , JJ.) Nir- 
mal Chandra Das v. Mohitosh Das. 161 I.C. 
450=8 R.C. 523=40 C.W.N. 777=A.I.R. 1936 
Cal 106. 

- Co-sharers — Ouster — Non-sharing of profits 

and non-enjoyment of property — Sale by one 
without objection by other — Effect. 

To establish adverse possession in the case of a 
co-owner there must be express ouster, and mere 
non-participation in the profits and non-enjo>ment 
of the property is not enough to destroy title. But 
where one co-shurer deals with the property as 
his own for a long time and sells it without any 
protest from the other co-sharers, coupled with 
the non-participation in profits and non-enjoyment 
of the property by the other co-sharers, this is 
enough to establish ouster of the alleged co- 
sharers. The length of ouster can make no diffe¬ 
rence to the principle, provided it is longer than 
the statutory period of twelve years It is for a 
Judge of fact to determine whether the length of 
exclusive possession in the case before him is 
enough to establish ouster or not. ( Vivian Bose, 
J.) Krishnabai^. Parwatibai. I.L.R. (1937) 
Nag. 242=9 R.N. 106=165 I C. 934=A.I R. 
1936 Nag. 282. 

- Co-sharers — Ouster— Removal of co¬ 
sharer's name from revenue records — Non-particb 
pation by him in rents and profits for over SO y ears 
—Effect of. 

The removal of a co-sharer’s name from the 
revenue records at the instance of the other co- 
sharers, can be considered to be an overt act on 
their part amounting to ouster J f the co-sharer 
whose name has been removed, and his descen¬ 
dants, do not take any interest in the land for a 
period of over 80 years and do not receive any 
share of its rents and profits, the circumstances 
would not only justify an inference of oiMer but 
are also good evidence of “abandonment” (i. e.) 
an intentional quitting of possession by a proprie¬ 
tor coupled with an intention not to resume it 
( Bhide, J .) Amar Singh v. Shiv D att Kauk 
I. L. R. (1938) Lah. 367=175 I.C 605=11 R l’ 
19=39 P.L.R. 695=A I R. 1937 Lah. 890. 


DIGEST, 1936—1940 

i ADVERSE POSSESSION—Co-sharers. 

jl 

- Co-sharers — Plaintiff's co-sharer who is in 

possession executing sale-deed—Adverse posses¬ 
sion against plaintiff—When starts. 

The mere fact that the co-sharer of the plain¬ 
tiff, who was in permissive possession, executed 
a sale deed of the plaintiff’s share as well will not 
make adverse possession run against the plaintiff 
so long as the co-sharer continued in possession. 
Of course, if the knowledge of the execution of 
the sale-deed is brought home to the plaintiff, 
then it must be considered that the possession of 
the previous co sharer ceased to be on behalf of 
the plaintiff and time would begin to run against 
the plaintiff from the date of such knowledge. In 
the absence of any such proof, time would 
begin to run against the plaintiff only from the 
time when the vendee obtained possession exclu- ; 
sively, overtly and publicly so that if the plaintiff 
had exercised due diligence he ought to 
have discovered that a stranger other than the 
person whom he had allowed to remain in posses¬ 
sion was in sole occupation of the property. 
(Sulaiman, C.J.and Bajpai, f .) Ram Manohar 
v. Baboo Singh 167 I.C. 371=9 R.A. 525=1937 
A.L.R. 176=1936 A.W.R. 1014=A.I.R. 1937 
All. 124. 

- Co-sharers—Possession of entire property 

by co-sharers—Presumption of ouster. 

Mere possession of the entire property by a co- 
sharer unaccompanied by any other circumstance 
is not sufficient to create a presumption of ouster. 
(B.N, Ran, /.) Bhutnath BandoPaphya v. Jagat 
Tarini Dasi. 71 C.L.J. 200. 

-- Co-sharers—Possession by one—No asser¬ 
tion of exclusive title—Claim made only to share — 
Effect of—Properties registered in name of one 
—If conclusive—Respective shares of co-ozvners — 
Presumption as to. 

Where a co tenant in possession of joint pro¬ 
perty does not assert any exclusive title in him¬ 
self to the knowledge of the others, but claims title 
only to a share therein, there can be no ouster so 
as to make his possession adverse to the 
other co-tenants. No importance can be 
attached to the fact that the property is regis¬ 
tered in the revenue records in a co tenant's 
sole name or that the patta has been issued 
in his name. The presumption in the case of 
co-owners, in the absence of evidence to 
the contrary, is that they hold the property in 
equal shares. ( Paradachariar, J.) Tirum alappa 
v. Ramappa 1937 M.W.N. 1285=46 L.W. 910 
= 176 I.C. 639=11 R.M. 140=A.I.R. 1938 Mad. 
133 = (1937) 2 M.L.J. 511. 

Co sharers—Possession by one—When ad¬ 
verse— Mortgage of share by one co-sharer with 
possession—Effect of. See Co-sharfrs— Apvfrse 
possession. 1937 A.W.R. 718=A.I.R. 1937 All. 
696. 

*— Co-sharers — Proof. 

The party who sets up the plea of adverse pos¬ 
session must prove that the possession was open* 
notorious, exclusive and hostile. Simply because 
a party has not been in enjoyment of rents and 

profits of a property does not Perse establish a 

title to it by adverse possession in the co-sharer 
who has enjoyed such profits. (Abdul Ouvoom, 
CJ and Kichlu, J.) Hari Chand v. Kaka. 42 
P.L.R. J. & K. 68. 

I ’ Co-sharers—Proof of overt act—If neces- 
1 sary, ' 
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ADVERSE POSSESSION—Co-sharers. 

The possession of one co-sharer must be deemed 
to be the possession of all the other co-sharers, 
and in order to defeat the title of absentee co¬ 
sharers, it is for the co-sharer in possession to 
prove that by some overt act he converted his 
possession into adverse possession to the know¬ 
ledge of the other co-sharers. ( Addison and Din 
Mohammad, JJ.) Munshi v. Beli Ram. 18 
Lah. 618=174 I.C. 942=10 R.L. 637=40 P.L.R. 
427=A.I.R. 1937 Lah. 578. 


Co-sharers — Shamilat land—Village pro¬ 
prietor in possession of a portion. 

Where a village proprietor is in possession of a 
portion of the shamilat land, such possession 
must be deemed to be that of a co-sharer, and he 
cannot claim title by adverse possession unless he 
can establish that more than 12 years before the 
suit he had given notice to the other proprietors 
by some unequivocal declaration or overt act that 
he denied the. title of the other co-sharers and 
converted his joint possession into exclusive pos¬ 
session. In such cases a claim to hold exclusive 
possession is distinct from a claim to exclusive 
C and it is a claim of exclusive title by a co¬ 
sharer that converts his joint possession into ex¬ 
clusive possession. ( JaiLal.J .) Lakha Singh v. 
Teja Singh. 38 P.L.R. 453. 

- -Co-sharers—Shebaits —Property held in 

common by persons in capacity of shebaits—Rule 
regarding co-sharers—If applicable. 

The rule with regard to exclusive possession of 
a co-sharer in joint properties, to the exclusion of 
?1 $ r * co " s ^ arers also applies to property which is 
held in common by persons in their capacity as 
shebaits. ( D. N. Mitter and Patterson, JJ.) 
Nirmal Chandra Das v. Mohitosh Das. 161 

!& ££?*.*•'■ S23=, ° c w N - 777=a i r * 

‘ ' -Co-sharers—Some of co-sharers in joint 

mahal giving plot to third person in lieu of plot in 

his own mahal—Nature of possession of such 
person. 

If some of the co-sharers in a joint mahal give 
a plot to a third person in exchange for a plot in 
his own mahal, the possession of such third per¬ 
son is permissive, and so far as the co-sharers 
who are not parties to the exchange are concern- 
ed he must be held to be in possession on behalf 
of the co-sharers who are parties to the exchange 

no adversity of pos¬ 
session in such a case. (Madeley, /.) Wajid Ali 
v. Mahomed Naziruddin Hussain. 171 t C RQ 
=J0R.° 87=1937 RD. 528=1937 O.L R 520 
= 1937 O.W.N. 1036=A.I.R. 1937 Oudh 503! 

“ Co-sharers—Things to be proved — Exclu¬ 

sive and hostile possession and ouster. 

There could be no adverse possession where a 
person is in possession of the property of another 
with the consent of that person, and this is speci¬ 
ally so where the parties happen to be co-sharers. 

1 o prove title by adverse possession, one should* 
show that the possession was exclusive and 
Hostile; where co-sharers are concerned ouster 
shown (Thomas , C.J.) Maik v. Tulsha 

?. W N - 1039=1940 R.D. 36=1939 A.W.r! 
w W 300. 

- 7 -Co-sharers—Three branches becoming en¬ 
titled each to certain share in property — Posses¬ 
sion of entire property continued by one branch _ 

Nature of. 


. ADVERSE POSSESSION—Essentials. 

Each of three branches became entitled to cer¬ 
tain share in property. Before accrual of this 
right, one of the branches was in possession of 
entire property and subsequent to the accrual also 
it continued to be so in possession. 

. field, that its possession subsequently was not 
in a representative capacity on behalf of the other 
branches but adverse to them and that the princi¬ 
ple that possession of one co-sharer in possession 
on behalf of the others had no application. 

Held also, that a mutation entry in revenue 
records that each branch is entitled to certain 
share after the rights of the two branches have 
been extinguished by adverse possession did not 
affect the question. {Jai Lai, J ) Ude Singii v* 
Chittar. 167 l.C. 473=9 R.L. 491=A.I.R. 1936 
Lah. 994. 

_ Co-tenants. 

“ ~ Co-tenants — Ouster — Proof. 

The mere fact that a person is tenant in 
common with others who are in possession of the 
property is sufficient to show that the person is in 
possession even if he lived a great distance from 
where the property is situated and even if he had 
nothing whatever to do with the property unless 
it can be shown that other co-tenants had ousted 
the person from the property. Demand of rent 
by co-tenant from a lessee of the property is not 
evidence of ouster by the co-tenant of the other 
co-tenants whether such demand is made on his 
behalf or on behalf of the others. {Wort, J.) 
Moti Singh v. Deoki Singh. 160 I.C. 1054=8 
R.P. 408=17 Pat.L.T. 170=A.I R. 1936 Pat. 66. 

■* Co-tenants—Proof required. 

If there is no definite proof of ouster, adverse 
possession could not be established against a co- 
tenant. In the absence of a plea of a definite act 
of ouster, the co-tenant must be regarded as hav¬ 
ing been in possession of his share of the proper- 
j^*^*r^* Pat. 136, Rel. on. {James and Row¬ 
land, JJ.) Baijnath Sahu v. Jaimancal Prasad 
Singh. 164 I.C 851=9 R.P. 139=1936 P W N 
610=A.I.R. 1937 Pat. 56. ’ # 

Essentials, 

- Essentials—Assertion of hostile title _ 

Order in mutation proceedings—Effect of. 

An order made in a mutation proceedings is not 
a judicial determination of title or proprietary 
interest, and may not per se create any title. But 

of possession, such 
an order may give rise to an adverse inference of 

an assertion of a hostile title. {Singaravelu 
Mudaliar and Venkata Ranga Iyengar, JJ ) 
Nanjappa Setty v. Hassain Bee. 17 Mys.L.j. 

ylU, 

- Essentials. 


When possession can be traced or referred to a 
lawful origin, it is not adverse. {(D.R. Norman ) 
Umrao v. Mahadevi. 1937 A.M L.J. 64. 

Essentials—Admission of title of rightful 
owner — Effect. 

In order that adverse possession should mature 
into ownership, possession must be held under 
some claim of right. An adverse holding means 
an actual and exclusive appropriation of land 
commenced and continued under a claim of right. 
When the squatter impliedly admits the rightfui 
owner's title to the land in question, his possession 
cannot be regarded as adverse to the rightful 
owner. {Niyogi, A.J.C.) Ramaji Gujar v. 
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ADVERSE POSSESSION—Essentials. 

KuarjiGujar. 167 I.C. 801=9 R.N. 217=19 
N.L.J. 78. 

- Essentials—Claim to proprietary rights 

against Government — Burden of proof. 

For establishing adverse possession against 
Government, it has to be proved by the plaintiff 
that adverse possession was within the knowledge 
of the Government. Where a person claims 
against Government proprietary rights in certain 
land by adverse possession, mere payment b> 
Government of some amount as compensation to 
the members of the claimant’s family at the time 
when some departments of Government occupied 
part of such land, does not amount to an admis¬ 
sion on the part of Government of the claimant's 
title to such land, when it is not shown that the 
payment was merely for the value of the site 
occupied by Government and not for the value of 
some building which was standing on the place. 
( Sulaiman , C.J. and Bennet , J) Secretary of 
State v Farid Uddin 171 I.C. 381 = 1937 A W. 
R. 814 = 1937 A.L.R. 831=A. [ R 1937 All. 622. 

-- Essentials—Continuous possession — What 

is. 

In order to give title as against the rightful 
owner, adverse possession must, among other 
things, be continuous. Overt acts of possession 
are only evidence from which adverse possession 
has to be inferred. Merely because the acts are 
separate, it does not follow the possession was not 
continuous. There is a difference between cessa- 
tion of user and cessation of possession and the 
one does not necessarily lead to the other. Where 
for more than the statutory period, the adverse 
possessor not only treated the disputed land as his 
own but intended to exclude the others including 

owner from possession, and whenever 
an occasion arose it was the adverse possessor 
who exercised possession and not the rightful 
owner, the facts give rise to an inference of title 
by adverse possession in spite of the gaps in the 
evidence as to acts of possession during the afore* 
said period. (.S./C. Ghose uud Pottcrsou fJ) 

BhaBANI PRASANNA LaHIRI V. M ANINDRA 

Chandra Hoy. 42 C.W.N. 1209. 

-Essentials Land used by neighbour for 
over 12 years—Land not of present use to owner 
but convenient to neighbour— User— If amounts to 
Prescription. 

Where a small piece of land which is of no pre¬ 
sent use to the owner who is not a resident of the 
locality and which is convenient in many ways to 
his neighbours whose house adjoins the land is 
used by the latter in various ways, without objec¬ 
tion for over 12 years, such user does not amount 

to adverse possession against the owner, and is 
insufficient to give a title to the land by adverse 
possession. Such acts of possession cannot be 
effectively taken notice of at once by the owner 
against whose interest they arc exercised 
(Vanna, J .) Kaladhari <mngh v. J a bach 11 
Mishra. 181 I C. 275 = 5 B R. 546=20 Pat T T 
415=11 R.P. 580=A.IR 1939 Pat. 399 ‘ 

——Essentials—Notice of hostile title to owner 
--Necessity— Jeroyati land in samindari wrongly 
believed to be mam but later discovered * 0 b e 
jeroyati— Non-payment of rent by occupants for 
12 years—If creates rent-free title—Belief of 
occupants of proprietary rights—Effect of. J 

Adverse possession in order to become a basis 
of title must be brought to the notice of the owner 


ADVERSE POSSESSION—Essentials. 

Where certain jeroyati land of a zemindar once 
formed part of a large tope within the limits of a 
village and was mistakenly believed to be an inam 
tope, held on rent-free tenure, but at a special 
survey and settlement before suit, it was discover¬ 
ed that the tope was not inam, but jeroyati land, 
the fact that the occupants of the land were in 
possession for more than 12 years without paying 
rent would not prevent the zemindar from levying 
rent when he comes to know of the occupation of 
the land, when there is no evidence of an assertion 
of a proprietary title adverse to the zemindar for 
twelve years. The fact that the occupants believed 
that they had the full ownership of the land and 
enjoyed it as such for over the statutory period 
would not be sufficient to give them a title b> pres¬ 
cription against the zemindar, as such occupation 
would not affect the landholder with notice of their 
claim to be proprietors. (Burn and Stodart.JJ.) 
Ramachanora Deo v. Balaji. I L.R. (1940) 
Mad. 245 = 1940 M.W.N. 433=50 L W. 721=A.I. 
R. 1940 Mad 91 = (1940) 1 M.L.J. 673. 

- Essentials—Openness—If to be brought to 

the knowledge of true owner. 

I lie fact of adverse possession in order to be 
effective need not be brought to the knowledge of 
the person against whom it operates. It is suffi¬ 
cient that such possession is overt and without 
any attempt at concealment so that the person 
against whom time is running ought, if he. exer¬ 
cises due vigilance, to be aware of what is liappen- 
ing. (Singaravelu Mudaliar and Venkataranga 

Iyengar, JJ.) Nanjappa Setty v. Hassain Bee. 
17 Mys.L.J. 510. 


- Essentials — Possession to knowledge of 

owner—If necessary. 

In order to establish adverse possession, it is 
sufficient to show that the possession of the tres¬ 
passer was overt and without any attempt at con¬ 
cealment, so that the person against whom time 
was running ought, if he exercised due vigilance, 
to be aware of what was happening. It is not 
necessary to prove that the possession was to the 
knowledge of the owner. (Tek Chand . J.) 

Shanti Devi 7> Mani Singh. 170 I. C. 994=10 
R.L. 163=A.I.R. 1938 Lah. 6. 

Essentials—Possession of one Portion of 
plot—Presumption as to other portion— Parti land. 

In order to constitute adverse possession, the 
possession must be adequate in continuity, in 
publicity, and in extent of area to show that it was 
adverse to the real owner. \t must be actual, 
exclusive and uninterrupted. The kind of posses¬ 
sion must no doubt depend largely upon the charac¬ 
ter ot the land but no presumption of possession 
can he made in favour of a trespasser. His pos¬ 
session must be confined to the land actually 
occupied by him. Though as a general rule 
possession of part is in law possession of the 
whole, it the whole is otherwise vacant, but con¬ 
structive possession of this kind can only be 

[t’foHofv f 1Cn t i iere t is a claim based upon title. 

land f /°* m Ki t - h ? ah ° Ve U i at in th *case of parti 
land the establishment of adverse possession 

regarding one portion of the plot cannot lead to 

any presumption in respect of the other portion 

Nanat'ully, JJ.) Partar Bahadur 
r i ir-q o A INr,H ' 12 L»ck. 371 = 164 1 

416=A7l.R. ? 93 4 6°6^ 3 h 6 3?7 W N - ?84 = 1936 * * 
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ADVERSE POSSESSION—Essentials. 

■ Essentials—Right of fishing exercised in 
heel—Beel drying up in hot seasons — Continuity , 
if broken. 

In order to acquire title by prescription or 
adverse possession, the trespasser must show that 
his possession is adequate in continuity, publicity 
and extent. The element of continuity is wanting 
in the case of possession of a beel which dries up 
in hot seasons every year. During the period when 
the trespasser is exercising actively the right of 
fishing to the exclusion of the rightful owner 
there is continuity but when the lands become 
dried constructive possession remains with the 

is is sufficient to break the 
continuity of the trespass and in the absence of 
continued possession no title can be acquired by 
the trespasser on the basis of adverse possession. 
( p • N. Mitter , /.) Shyamadas Mukherjee v. 
Radha Prosanna Gon. 69 C.L.J. 170. 

Essentials of—Vacant land—Exclusion of 
owner—Inference as to adverse possession , when 
justified—Application of rule to possession 
following title. 

Possession cannot be adverse unless it is held in 
such circumstances as are capable in their nature 
of notifying mankind that the party is on the land 
claiming it as his own openly and exclusively. 
There ought to be nothing equivocal in a posses¬ 
sion which is relied on as bar; and possession 
cannot be adverse unless the owner is in denial of 
his title excluded from enjoyment. Possession to 
be adverse must be notorious, exclusive and 
hostile In the case of a vacant land the same 
kind of possession cannot be expected as in the 
case of an occupied land or building and where 
there is no effective intrusion the Court will be 
justified in giving effect to the principle of law 
that possession follows title. (Venkatasubba Rao 
and Abdur Rahman , JJ.) Atchayya Patrudu v. 
Jalaluddin Sahib 178 I.C. 301=1938 M.W.N 
185=47 LW. 202=A.I.R. 1938 Mad. 454= 
(1938) 1 M L J. 190. 

Evidence. 

- -—Evidence—Claimant proving exclusive pos¬ 
session. 

. A person claiming property by adverse pesses- 
sion must prove by clear and unequivocal evidence 
that his possession was hostile to the real owner 
and amounted to denial of real owner's title to 
property claimed. He must also prove that the 
real owner would have, on exercise of due dili¬ 
gence,been aware of possession by him of real 
owner’s property. Even if intention on the part 
of the^ claimant to hold adversely to real 
owner is not proved, it is sufficient if claimant 
proves that he occupied the property exclusively 
for himself excluding the real owner definitely 

and completely. Defendant erected a hut on the 

portion of the land belonging to plaintiff’s prede- 
cessors in-title, adjoining a main road and occu¬ 
pied it openly and without any attempt at conceal¬ 
ment fenced it in and lived in it for more than 12 

years before suit. It was proved that the real 
owner would have, on exercise of due diligence 
discovered that the defendant was occupying- a 
portion of his land. * 

Held, under the circumstances the defendant's 
Possession was adverse to plaintiff's predecessors- 
an( * t ^ ler efore to the plaintiff. (Mya Bti 
and Baguley , JJ.) Bashir Ahmad v. Nederland 


ADVERSE POSSESSION—Hindu widow. 

Sche Handel. 171 I.C. 643=A.I.R. 1937 Rang 

180 . 6 * 

—- Evidence—Land passing by revenue sale— 

Adverse possession set up by old proprietors— 
Proof by them of receipt of rent—If necessary 
If it be once shown that the lands in dispute 
passed b> the revenue sale, there can in law be no 
presumption that, contrary to the purchaser’s 
rights, the old proprietors remained in receipt of 
rent from the agricultural tenants. Any posses¬ 
sion which the old proprietors may have exercised 
after tne sale would no doubt be adverse to the 
purchaser, but they must prove that they continued 
in possession and it does not appear that it i* 
possible for them to prove possession save bv 
proving that they received rents from the tenants 
notwithstanding the sale. No doubt, if at some 
date rent was received by them in respect of a 
previous period subsequent to the sale, a question 
may arise whether this receipt does not evidence 
possession by the tenants on behalf of the old 
proprietors since the date of the sale but proof of 
receipt of rent would seem to be necessary if the 

old proprietors are to make out a case that the 
purchaser s title has come to an end by reason of 
their adverse possession. Proof of receipt of rent 
maybe indirect^ for example, public records 
showing that A.B. was in possession of the maleki 
, interest may or may not be sufficient in any oart j 
cular case. {Sir George Rankin.) KeshoPrasad 
Singh v. Bahuria. 16 Pat 258 = 31 S L R 
= 1937 A L.J. 638=65 C.L J. 241=1937 mu/m 
593=1937 A.L R. 252=39 Bom.L R 
Pat L.T. 257=1937 O W N. 396=1937 R n , if 
= 9 R.P.C.199=1937 A.W.R. 459=41 C W M 
577=45 LW 580=1937 P.W.N. 290=19^ 
L.R. 151=3 B.R. 368=167 IC 329 -at2- 
1937 P.C. 69=(1937) 2 MX J. 631 (P cJ A 1 R ’ 

Guardian and Ward 

— - Guardian and Ward-Possession of ouar 

dian—If adverse to ward . * Quar- 

Where a guardian is in possession of ward’s 
property the guard,an cannot set up any adverse 
title. His possession would be deemed to t, 
been that of bailiff or agent on behalf of w hav $ 
but not hostile to him (Niy 0g i /) R* Ward 

1,3 1 C I03 =‘» ™ feus “SS 

Hindu widow. 

— -Hindu widow—Possession adverse to—Tf 

adverse to reversioners. See Hmnrr r *. lf 
Widow. 39 Bom L.R. 895. Law — 

Hindu widow— Possession of mother ; 

-When on behalf of wrdow-lf adverse hw 
Where a Hindu dies leaving his widow and her 
mother-m-law takes possession of the property it 

is only when it is proved that the W L« y ’ * 
minor at the time of her husband’s death 7hztthl 
mother-in-law as a lawful guardian nil , e 
Hindu law of her widowed d^ughter-indaTn,* 116 
be presumed to have got into possess!™ ^ l^ Ust 
behalf of her daughter-in-law (Varadn r ^ on 
and Kinq, JJ ) Ramayya v Lakshv ?.' achariar 

IC 225=11 R.M 276=(1938) MWN A ,n,0 77 

A.I.R 1938 Mad. 513. “• W.N. 1032= 

— - Hindu widow- Possession of-if rn „ . 

adverse to reversioners. J J can t)e 

Where a uidow takes possession 

after the death of the last male holder as a^T 
widow with a limited estate and there i?„„, - du 
to show that the character of her title ° othw S 
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ADVERSE POSSESSION—Interruption. 

sion was altered at any time, such possession could 
not be adverse to her husband’s reversioners and 
any rights which she acquires by reason ot her 
possession would be accretions to the estate of her 
husband to which her husband’s reversioners are 
entitled to succeed. The period of her possession 
therefore cannot be tacked on to that of her 
alienee. ( Coldstream and Din Mahommad, JJ.) 
Ganga Ram v. Naorata Ram. 178 I C. 

R.L. 509=40 P L R. 616=A.I.R. 1938 Lah. 187. 

Interruption. 

See Bengal Revenue Free Lands (Non- 
Badshahi Grants; Regulation (XIX of 1793). 
41C.W.N. 688. ^ 

-Interruption—Attachment—Twelve years 

possession not complete on date of attachment of 
property—Effects— Suit by claimant after expiry 
of twelve years—Plea by adverse possession— 
Sustainability. Sec C. P. Code, O. 21, R. 63. (1938) 
2 M.L.J. 430. . . __ 

- Interruption—Attachment in execution of de¬ 
cree—If interrupts adverse possession of stranger. 

An attachment in execution of a decree does 
not dispossess the party in possession, and it does 
not interrupt the adverse possession of a stranger 
holding adversely to the judgment-debtor, as pos¬ 
session of a stranger is not affected or disturbed 
by an attachment. ( Varadachariar, Lakshmana 
Rao and Gentle, JJ.) Dharapuram Janopakara 
Niphi Ltd. v. Lakshminaryana Chettiar. I.L.R. 
(1939) Mad. 803=182 I C 999=12 R.M. 239=49 
L.W. 671 = 1939 M.W.N 488=A.I.R. 1939 Mad. 
456=( 1939) 1 M.L.J. 802 (F.B.). 

- Interruption—Attachment of property — 

Claim by adverse possessor—Dismissal on ground 
of delay—Omission to file suit within one year — 
Effect —Sale afterwards set aside on objection by 
judgment-debtor—Decree otherwise satisfied — 
Plea of adverse possession by claimant—If barred 
— Estoppel. 

Where a person in possession of land adversely 
to the judgment-debtor prefers a claim to the 
property which is attached in execution of a 
decree against the judgment-debtor, and the same 
is dismissed on the ground of delay in preferring 
the claim, the omission on the part of the claimant 
to file a purposeless suit within one year cannot 
deprive him of the benefit of his prior possession. 
The finality of the claim order cannot be invoked 
even by the particular decree-holder who is a 
party to the claim order and in respect of the very 
decree which is then under execution unless he is 
proceeding to bring the properties to sale in pur¬ 
suance of that very attachment. The conclusive¬ 
ness of the order dismissing the claim cannot also 
be availed of by any one other than the person or 
persons purchasing in a sale held in pursuance of 
the attachment in connection with which the claim 
was preferred. Where the sale held after the 
dismissal of the claim is set aside on the applica¬ 
tion of the judgment debtor, and the decree is 
subsequently otherwise satisfied, so that it becomes 
unnecessary to take any further steps in execution 
of that decree, it cannot be held that the prior 
possession of the claimant is broken or that he is 
estopped from pleading his prior possession by 
reason of the order dismissing his claim and his 
omission to file a suit under O. 21, R.63, C P Code. 
( Varadachariar , Lakshmana Rao and Gentle, JJ.) 
Dharapuram Janopakara Nidhi, T td. v. Lak- 
shminarayana Chettiar. I.L.R. (1939) Mad. 803 


ADVERSE POSSESSION—Interruption. 


= 182 I.C. 999=12 R.M. 239=49 L.W. 671=1939 
M.W.N. 488=A.I.R. 1939 Mad. 456=(1939) 
1 M.L.J. 802 (F.B.). 

-Interruption—Boundary dispute—Decision 

of Survey Officer—If interrupts adverse posses¬ 
sion of unsuccessful claimant—Right of latter to 
plead adverse possession in subsequent suit. See 
Madras Survey and Boundaries Act, S. 13. 48 
L.W. 595. 

-Interruption—Claim to attached property by 

person in adverse possession—Dismissal—Effect 
—Attachment subsequently raised after one year 
from dismissal—Adverse possession—If interrup¬ 
ted. See C. P. Code, O. 21, R. 63. 44 L.W. 617. 
- Interruption — Declaratory decree — Effect . 

When a person is in adverse possession he is in 
the wrong and from the date of his possession 
starts maturing a title, and if a decree is passed 
against him declaring that his possession is 
adverse it simply “emphasises the fact that the 
possession is adverse”, and if in spite of the decree 
the person remains in possession, his possession, if 
anything, becomes still more adverse. Accordingly 
a judgment of a Court declaring that a party in 
possession of immovable property has no title to 
it has not the effect of interrupting the continuity 
of his adverse possession as against the real 
owner. If he continues in possession for 12 years 
before suit, his title is perfected. (Bajpai, J.) 
Mahomed Tahir v. Bechey Lal. 163 I.C. 545 
=9 R A. 37=1936 A.W.R. 458=1936 A.L.J. 583 
=A.I.R. 1936 All. 466. 


of. 


I nterruplion—Declaratory decree—Effect 


A declaratory decree cannot have the effect of 
causing a break in the continuity of the possession 
of a person in actual possession of the property, 
and will not prevent the acquisition of title by 
adverse possession for the statutory period. 
(Nageswara Iyer and Vcnkataranga Iyengar, JJ.) 
Sanieeva Gowda v. Venkappa. 17 Mys.L.J. 403 
=44 Mys.H.C.R. 422. 

- Interruption—Decree declaring right of true 

ozuner—Effect of. 

Where a Hindu widow trespasses upon property 
of the joint family and claims it in her own right 
as the widow of her husband to the exclusion of 
his surviving brother, that possession at its incep¬ 
tion is adverse to the survivor in the coparcenary 
unless it is the result of an arrangement between 
the widow and the surviving coparcener. A mere 
declaration in a subsequent suit of the surviving 
coparcener’s title does not deprive her of posses¬ 
sion and does not alter its character ; and does not 
interrupt the adverse possession. (Macklin and 
IVassoodcw , JJ.) Bhogilal i;. Ratilal. 183 I.C. 
482=12 R.B. 103=41 Bom.L.R. 497=A.I.R t 
1939 Bom. 261. 


- Interruption of—Declaratory suit under ' 

O. 21, R. 63, C. P . Code—During its pendency 
plaintiff wrongly dispossessed of property — Deci m 
sion in declaratory suit in his favour—If zoould 
affect adverse possession. 

Where a person has instituted a suit under O. 21, 
R.63, C. P. Code, for a declaration of his title to 
certain property, and if during the pendency of 
such suit he is wrongly dispossessed of the pro¬ 
perty, then it is his duty to protect himself from 
adverse possession either by amendment of his 
original suit for declaration or by instituting a 
fresh suit even though the fresh suit would be 
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decided after the decision of the first suit. If he 
takes no such steps within twelve years from the 
date of dispossession, the possession would be ad- 
verse and a decision in the declaratory suit in his 

favour w ° u ld not. affeclihc adverse possession. 
(Addison and Dm Mahomed, JJ .) Har Indar 
Singh v. Shiv Ram. 172 I.C. 259=10 R.L. 292= 
A.I.R. 1937 Lah. 602. 

- 'Interruption—Effect of . 

An interruption in the occupation or possession 
of the person claiming title by adverse possession 
is sufficient to break the period of adverse posses¬ 
sion. (Wort and Agarwala, JJ.) Ram Rambi- 
jaya v. Krishna Madho. 182 I C. 982=5 B R 

p 4 r^ K P * 89=20 PatX T * 677 =aj.R ?9*9 

•rat. oo4. 

W f ^ ^ visits by true 

tnterru P ts adverse possession. 

Where another is in adverse possession of a 
property, such as a house, the true owner cannot 
keep his rights in the house alive against the ac¬ 
crual of prescription by the fact that, occasionally, 
he goes and stays in the house as a guest for a 
tew days. That cannot prevent the running of 

? dve , rs f P° ssess J°n* (Sinqaravdu Mudaliar and 
Venkata Ranga Iyengar , JJ.) Nanjappa Setty v 
HassainBee. 17 Mys.L.J. 510. 

> ,, J? t V' rUp f i °T*lT? arty in . adverse possession 
held to be rightful owner tn suit-Effect of— 

Appellate Court holding possession wrong ful-- 

Farty continuing m possession—Adverse posses - 

SXO yx7Z If mterru P ted ^ decree of trial Court 

wr ° n gful Possession of 
another s land to the latter’s exclusion and to his 

the°7 a nd ge Th C J or “ c u r is in adverse Possession of 
the land. The fact that a subsequent decree of 

in possession is the 
HI • • e P^P^y ls no ground for holding 
that he is in possession under the decree of Courf 

Possess'on which was adverse before that decree 
still remams adverse. Merely because a wrong 
order is made by the trial Court recognising his 

L S wrong n fui e bv n the°fi USl J P° ssession is held to 

• ^ the final decision on anneal—th#* 

ce 0 a S s S e eS to 0 beL hich adverse beforeToes no? 

triaffmirt /p erse reas ° n of the decree in the 
{iVA?T i r, ( J 9nekar and Wad 'a. JJ-) Narayan 

~ A Interr uption—Person in possession and 
QU^it^^ 0f ' W r h0le pr °P er{ y without title—Ac- 

bVriah?nl ri9ht t0 - und ™ id e d share subsequently 
I* 'int n f SUccesst0n —If alters character of pos- 
. -p. / arrests course of limitation. 

by a pe^so^h ° f j P° ss ession held 

fn thZ subsequently becoming entitled to a share 

Who ha P s r he P e e n rt ^ Where the P erson in possessfon 
h?“„„ S K been m en JOyment of the whole property, 

that nrn b ec ° m es entitled to an undivided share in 
would not al?er n tt, er \ ng bt °* succession, that 

/TaiagIrTch ( 'P^»hKsTst°ri, 

M^.^io2 57 * =1 A .* I. *r! 

T——-Interruption—Suit purporting to be under 
r«!i^ nSal ^ egu ' ation XIX of 1793—Suitfor 

part of ^"i'i* j nd ? on ground that they formed 
Part of mal lands of plaintiff and that defendants 

D .— 3 


AND 
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AD Yenant E POSSE SSlON-Landlord and 

were possessing them without any right—Plea hv 

defendants that they were holding them as lak 

heraj grant from before 1790—Decree in f a 
of plaintiff-Effect of-Whetherinter upf s ad" 
verse possession of defendants See Rrivrlf p 
GULATtoN (XIX OF 1793), S 10. 41C W N 688 

—- Interruption of—Symbolical Possesion 

gZen. actual posse ™'°n ought to have been 

• * 1 possession given in circumstances * 

which actual possession ought to have heen in 

is a nullity as symbolical possessionis not actuS 

siJnd 1 *' e ^^h e*°deHvery^eff 1 c h * po^sel- 

Bom. 373, Fo 11 .'°Abdul Rashid] /.) ° § IitKh 
ran v . Raghbir Singh. 174 I C 821 —in 
603=A.I.R. 1937 Lah. 350? 1 ~ 10 R.L. 

lnte T ru P tl on—What amounts to entries in 

Effect o ff rt9 ° r TeCeipt for assessment- 

Whether continuity of the possession be broken 
or by draught, or because the nature of 

the land itself is such that it is not susceptible of 

continued acts of user or possession, once there is 

a bre ic h in the continuity of adverse possession 

he chain of years is broken and the land reverts 
to its rightful owner. reveres 

In a suit for adverse possession of certain Ma- 
homedan fami ly iands, which though they were 
described as waste, were susceptible of agricul 
tural uses, it was found the plaintiff no? 

u?e P d r °,h ri ? te ^ a " th /P roceed s of cultivation, bit 

used the lands, so far as they could be for Graz¬ 
ing purposes and appropriated the grazing "fees 

Such possessmn by the plaintiff was for more 
than the statutory period. No ejectment suit was 

f;tf r H b f r ° Ugh »!'i defendant, who was en¬ 

titled to such lands by sale, got entries made got 

receipts for the payment of assessment, for nav- 

ment of boundary marks, got compensation money 

when some land was acquired by Government 

and got the entries made in the record 

Held ,‘hat the defendant’s 

22=A.I,R. 1938 Sind 132. i49 “’ 11 S * 

_ T Landlord and Tenant. 

Landlord and tenant—Payment of rent to 

SB. 1939 

Landlord and tenant—Grove-land—Non- 

In the case of groves, rent occasionally lapses 
when the grove ceases to be a grove producing 
fruit. Frequently rent is taken from the grove- 
holder as long as any produce is forthcoming, and 
when the grove becomes old and produce ceases 
tne Zamindar refrains from collecting rent. That 
is a common case, and does not amount to anv 
exercise of adverse possession on the part of th#> 
person holding the grove. Nor does the mere 
erection of certain buildings on the land which 
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ADVERSE POSSESSION—Landlord and 

tenant. 

was originally grove amount necessarily to any 

evidence of adverse title, ^ence of a 

finding thit they were not erected by the Zamin 

dar's* perm is s i o n. (Sulannan, C /. and Bennet, 
A Rur SeWAK V. SunHADDRA KUAR, 162 I.C. 
orvr-S R A 912=1936 R. D. 141 = 1936 A.W.R. 
390=1936 A.L.J. 472=A.I.R. 1936 All. 381. 

_ landlord and tenant—Assertion by tenant — 

Possession for over 12 years under invalid demise 
—i Effect of. . 

A mere assertion by a tenant cannot convert 
the nature of his tenure, but where either the 
origin of the tenancy is not known or a document 
purporting to confer a permanent tenure is in¬ 
valid for want of registration or otherwise and 
the persons have been holding for a period of 12 
years in assertion of a permanent right, they can 
certainly acquire a right by adverse possession 
and much more so in the case of an adjudication 
in their favour. (Venkataramana Rao, J.) 
Athiramankutti v. Uppari. 168 I. C. 101=9 R. 
M. 525=1936 M.W.N. 1003=A.I.R. 1937 Mad. 
126. 

-- Landlord and tenant—Death of a tenant at 

will—Suit against son -for possession—Plea of 
adverse possession—Starting point. 

In the case of a tenancy-at will, the possession 
of the tenant becomes that of a wrongdoer as 
soon as the tenancy terminates. Where such a 
tenant died and the landlord sued his son it was 
held that the tenancy was not heritable and that 
the son's possession was nothing better than that 
of a wrongdoer’s and he had the right to pre¬ 
scribe for any title open to him. (Stone, C.J. and 
Bose, J.) Abdul Razak v. Seth Nandlal. I L 
R. <1940) Nag. 269=182 I.C. 581=12 R.N. 12= 
1938 N.L.J. 317 = A.I.R. 1938 Nag. 506. 

- - Landlord and tenant—Entry in revenue 

papers as tenant bila tasfiya. 

Where a person is in possession of a certain plot 
as tenant, his possession cannot become adverse 
to the original proprietor merely because he is 
entered as tenant bila tasfiya in the village papers 
and has held the land for over the statutory 
period. (Zia-ul-Hasan, J.) Mathura Prasad v 
Uma Datt. 179 I. C. 958=11 R. O w 21^=1939 
R. D. 99=1939 O.LiR. 99 = 1939 O A. 212=1939 
O. W. N. 171=A I.R. 1939 Oudh 106. 

- •Landlord and tenant-Essentials—Adverse 

possession against tenant—Effect as against land¬ 
lord. 

To establish adverse possession against a land¬ 
lord it is not sufficient to show that the person 
claiming adverse possession has established by 

adverse possession a title against a tenant of the 

landlord, because that might be treated as an in 
cumbrance which can be annulled after a rent 
sale under S. .167, Bengal Tenancy Act. ( Court 
ney Terrell, C.J. and James, J.) Gori Ram Ram- 

CHANDRA V. NlTAI LAL DuTT. 175 1 C 207—A 

B.R. 545=10 R.P. 595=A I.R 1938 Pat.'220 
--Landlord and tenant—Khorposhdar adver¬ 
sely enjoying usufruct of adjoining jungle be¬ 
longing to grantor—Title acquired by. See Limi¬ 
tation Act, S. 28. 5 B.R. 676=181 I.C 777 

- -Landlord and tenant—Lease for term— 

—Possession of leasehold property by stranger 
during term—If adverse to lessor. 

Per Division Bench.— Possession of leasehold 
roperty by a stranger cannot be adverse to the 
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ADVERSE POSSESSI ON—Landlord and 
tenant. 

lessor as long as there is term outstanding 
because the lessor would not be entitled pnma 
facie to sue for possession before expiry of the 
term. Adverse possession can arise only if there 
has been a trespass against or unlawful inter¬ 
ference with the tenant’s possession and not where 
the tenant’s rights are acquired by a third person. 

( Varadachariar , Burn and Pandrang Row, JJ.j 
Arumugham Chetti v . Subram an iam Chetti 
I.L.R. (1937) Mad. 638=171 I.C. 444=46 L W* 
818=A.I.R. 1937 Mad. 882=(1937) 1 MLl’ 
679 (F.B.). * 

-- Landlord and tenant—Non-payment of 

rent. 

Mere non-payment of rent by a tenant to his 
landlord does not by itself create adverse posses¬ 
sion, when there is no assertion by the tenant 
openly and to the knowledge of the landlord, of a 
title to hold the land without payment of rent. 
(Mohammad Noor and Rowland, JJ.) Jyoti 
Prasad Singh v. Rajendra Narayan Singh Deo. 
1936 P.W.N. 458=162 I.C. 838=8 R.P. 586= 
A.I.R. 1936 Pat. 287. 

• Landlord and tenant—Non-payment of 

rent. 

The defendants were entered as proprietors of 
a particular land. The plaintiffs were entered as 
tenants who did not pay any rent to the landlord. 
On the basis of this entry, and non-payment of 
rent for over twelve years, plaintiff claimed title 
by adverse possession. 

Held, that the possession of a tenant was per¬ 
missive and unless the tenant could prove that he 
had disclaimed the title of his landlord openly 
and to his knowledge more than twelve years 
before the institution of the suit, he could not 
claim adverse possession against his landlord and 
that mere non-payment of rent by the tenant could 
not be treated as adverse possession. (Agha 
Haidar, J.) Mt. Bhani v. Ujagar Singh. 166 
I.C. 607=9 R.L. 395=A.I.R. 1936 Lah. 741. 

-Landlord and tenant — Non-payment of 

rent. 

The mere non-payment of rent does not cause 
cessation of the relationship of landlord and 
tenant, or convert the possession of the tenant 
into adverse possession. (Jai Lai, /.) GirdhaRI 
Ram v. Qasim. 163 I.C. 592=9 R.L. 25=38 P. 
L.R. 804=A.I R. 1936 Lah. 461. 

-Landlord and tenant—Non-payment of rent 

by tenant in possession—Effect. See Limitation 

Act, Art. 131. 17 Pat.L.T. 819=A.I.R 1937 

Pat. 96. 

"~~~~~ mm Landlord and tenant — Non-payment of rent 

for over 12 years—If creates rent free title to 
land. 

The fact that a person in possession of land has 
not paid any rent for more than 12 years does not 
create a prescriptive right in him to hold the dis¬ 
puted land rent-free. (Manohar Lall, J.) Rup 
Narain Pandf.y v. Sheo Sagar Tkwari. 180 

n C - 1 ,° 5 „ =6 B R - 3 «=11 R.P. 454=A.I.R. 1939 
Pat 258. 

——Landlord and tenant—Occupancy tenant— 

Decree against—Sale of well of tenant in execu¬ 
tion—Purchaser using well as owner openly—If 
acquires title by prescription. 

A person purchasing a well belonging to an 
occupancy tenant at a sale in execution of a decree 
against the tenant and using it as owner notori- 
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tenant. 

ously and holding it as against the whole world 
tor 12 years acquires absolute title to it by 
adverse possession as against the Zemindar of the 
holding. (Harries, J .) Mahomed Ask ari Hasan 
v. Sheo Narain Lal. 1936 R.D. IS. ' 

-——Landlord and tenant—Permanent tenancy— 

Ijf'f!' 1 "" °f—Essentials—Assertion by tenant— 
Adjudication in judicial proceeding—Effect of 
A permanent tenant right can be acquired by 
adverse possession. In such a case it is enough 

show he that n h n e P lea ^og adverse possession “to 

Dosses Sinn fnr Conf ' nl ? ed ln ° p en and hostile 

possession for over the statutory period after 
asserting his right in an earlier judicial proceed- 

o n f g th a J ld l t ^ at the f landlord had thr oughout notice 
?r7 th< i C ain \? ut forward during the entire period 

(Venkatosubba Rao and Abdur Rahman , //.)’ 

A.I.R. 1938 Mad, 570=(1938) 1 M L.J. 400. 
-—-Landlord and tenant—Person in adverse 
rent a S aZti\ 0Ver J? y^s-Subsequent suit for 

la^dlorTanJ teZZ f "" of 

Where a person has been in adverse possession 
for more than twelve years his adverse possess on 

deSated^vT 0 l”' 6 ’ and that ,itIe cann °t be 
defeated by a subsequent suit for rent against 

him as a suit for rent by itself cannot creatf the 
relationship of landlord and tenant (Sen J } 

Cal A 65 KHA V ‘ SERAJUDMN Sardar. A.I.R. 1940 
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x , Landlord and tenant—Possession by tenant 

of adjacent accreted land as occupancy raiyot™ 
Annual inundation—Effect of. ™*yai 

nr^ eSS, ° n a Iimited interest in immovable 
property may be j ust as muc h adverse for the 

JfSiim-h r - 1I,ga Su,t for the determination 

of that limited interest, as adverse possession of 
a complete interest in the property operates ?n 

^SseS^- th^aTd 
ES ^ ™ iictment 

accreted ^^“^^nunctatiorf "of * the 

ccreted land does not interrupt the raivat’c 

possession when it does not interfere with 

° ChalTJ y - ^"cultural operations. (James and 
Pw J 3t ’ 7/ '> Ra masray Prasad Cmaudhury 

181 ^rd T ^ INCH ' 12 R P. 282=21 Pat It 

181-6 B.R. 84=184 I C. 838=A.I.R. mo Pat! 

—-Landlord and tenant—Sub-lessee from 

of %, Under J unaulh orised transfer — Possession 
of— When adverse to landlord. possession 

l ?u ant of surface land transferred his hold 
W,th c OUt i he consent of the landlord tc^a sub¬ 
lessee ‘in t U h n p de f SrOU f d minin s rights. The sub- 
,1.., t ^ e . plac . e °f growing crops substituted 

of thi^f W a'f CS ° f a colIier y and was in possession 

rent\„;l d f ? r more than 'welve years before a 

tenant. Inherentsui? the againSt the 

the land forming homing!^ 


Held, that the possession of the sub-lessee of the 
land being open and public was adverse to the 
landlord and the purchaser had therefore acquired 
nothing by his purchase. (Courtney Terrel C J 

and James, J.) Gopi Ram Ramchandra v. Nit’ai 
Lal Dutt. 175 I.C. 202=4 B R 545—in J? P 
595=A.I.R. 1938 Pat. 220. ^5-10 R.P. 

- Landlord and tenant—Tenant let into 

higZTt?tle f ° r Ued t6rm - lj CQn Prescribe for 

Whether a tenant who is let into occupation for 
a limited term can, during the continuance of that 
term, by mere assertion, acquire a higher title 
than what was given to him on the date of his 
entering into possession (Mohamad Noor and 
Manohar Lall, //.) Surja Mohan v. Rama 
Prasad. A.I.R. 1940 Pat. 37. 

r . Licensee. 

if canbl7Z e r7e Cant ° nment ‘^-Possession. 

The possession of a licensee can never be 
adverse. VY hether or not transfers by a licensee 

were reported 

to the cantonment authorities and sanctioned by 
them is immaterial. A transfer not known to 

those authorities can have no effect on title- a 
transfer reported or otherwise made known ’ to 
those authorities and to which no objection was 
taken merely implies sanction. On the other hand 
a definite claim to title made known to the canton¬ 
ment authorities might result in possess^ 

JhZd S A frZ I' iMid Joton, J.C. * and Mr 

Statf^ 168 C I C S 23 J n N Q S p NG S V L Secretary of 

1936 Pesh. 217 9 Pesh ’ 106 -A.I.R. 

Limited interest. 

——Limited interest—Landlord and tenant— 
Suit for rent—Plea of rent-free holding—Decree 
holding land rent-free-Effect of-Possession hv 
tenant for over 12 years without paying rent— 
Acquisition of rent-free tenure See C P Cnm- 

S. H. 48 L.W. 701=(1938) 2 M.LJ. 934 C01 *' 
——Limited interest—Land within permanently 

settled estate recorded as milik in record-of-nghts 

-Purchase of—Sale deed describing land as milik 
—Possession of i endee claiming as milikdar— If 
assertion of title hostile to landlord—Suit to eject 
after 12 years—If barred . 1 ct 

Where a person purchases land within a perma- 

saTe HeeH ttled "ZZT W , hich is descritedSX 

sale deed as milik land, and the land is also enter 
ed as milik in the record-of rights, the cersnn 
holding it for twelve years claiming tob e milikdar 
would acquire title as milikdar by Adverse posses^ 

deefthaViU 'ZZ' The statement in the 

ale deed that the land was milik, though not 
admissible to prove that it is milik, is certainlv 
admissible to prove that the vendee, when he 

comes into possession, does so with an Z^rtinn 

that he is holding it as milikdar, and he begins to 
F^cnbe against the landlord as milikdar Asuit 

men^ a ^ ter - ^ years of the commence- 

ment of that possession to eject him as being in 

wrongful possession would be barred by limita¬ 
tion. (Khaja Mohammad Noor and Madam JJ > 

S™”- Bhupendra Narayan Singh 
16 Pat. 105—166 I C. 123=9 R P 256—^ r p’ 

127=17 Pat L.T. 824=A I R. 1937 Paths ' 

r Limited interest—Possession under will 
conferring daughter s estate. Wt - 
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a Hindu daughter who enters into possession 
nf a property under her fathers will which 
ronfers upon her a daughter's estate, cannot pres¬ 
cribe for an absolute estate but can prescribe only 
for such estate as the will gave her. The adverse 
possession of the daughter, therefore, is good 
only to the extent of her limited interest, and 
when this interest vanishes with her death, her 

son cannot derive any benefit. The adverse 
Possession of a limited interest can only bar a suit 
for the recovery of that interest. (Bajpai and 

Ganna Nath, JJ.) Suraj Prasad v. Gulab Df.i. 

168 I C 541=9 R.A. 652=1937 A.L.R 377=1936 
A.W.R’. 1172=A.I.R. 1937 All. 197 (2). 

Mortgage. 

_— Mortgage—Possession under invalid mort- 

gage. . , , , 

In a mortgage transaction whether the mort¬ 
gage is valid or not, the position of the mort¬ 
gagee is that of a mortgagee and nothing more 
unless some adverse title is set up by him. 
(Wort J.) Baiinvth Prasad Singh v Munesh- 
war Singh 160 I.C. 1066=8 R P. 410=A.I.R. 
1936 Pat. 63* 

-— Mortgage—Usufructuary mortgage — Pur. 

chaser in execution sale of equity of redemption — 
Issue of sate certificate to—Effect of—Change of 
possession—Claim by mortgagor to title by 
adverse possession—Sustainability, 

Possession of equity of redemption in property 
subject to a usufructuary mortgage, in so far as 
there can be possession, must follow title. When 
a sale certificate is issued by the Court to the 
auction purchaser of the equity of redemption, 
it cannot be said that the original mortgagor 
remains still in possession, so as to entitle him to 
acquire title by adverse possession ( Norman , 
ICS.) Deep Chamd z;. Chewar Chand. 1936 
A.M.L.J. 136. 

-- Mortgage right—Acquisition by mere oral 
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assertion. 

A contract cannot be brought into existence by 
prescription, and no one can, by a mere oral 
assertion, acquire rights as against a true owner 
as a mortgagee. (Wort, A.C.J. and Manohar 
hall, J.) Bhukhan Mian v, Radhika Kumari 
Debi. 19 Pat.L.T. 489 = 176 I.C. 35=11 R.P 38 = 

4 B.R. 667=1938 P.W.N. 789=A.I.R. 1938 Pat. 

479. 

Mortgagor and mortgagee. 

- Mortgagor and mortgagee—Gif t by mort - 

gagor—Possession of donee—If adverse to mort¬ 
gagee. 

Where in the case of a mortgage by conditional 
sale, the mortgagor who remains in actual pos¬ 
session makes a gift of a portion of the mortgag¬ 
ed property, the possession of the donee is 
adverse to the mortgagee, if he pays no rent to 
him and does not enter into possession permis- 
sively under him. ( Tek Chand , /.) Kishorf. 
Chand v. Basant Das. 170 I.C. 283=10 R L 
97=39 P.L R.282. 

- Mortgagor and mortgagee—Mortgagee, if 

can assert adverse possession. 

A mortgagee who enters into possession of the 
mortgaged property in his capacity as a mort¬ 
gagee can never during the continuance of the 
mortgage assert any adverse possession against 
the mortgagor. The mortgagor's right to redeem 
remains alive for sixty years and no question of 


ADVERSE POSSESSION—Pardanashin 

lady. 

adverse possession arises until after the expira¬ 
tion of that period. (Rowland and Chatterji, JJ.) 
Wajid Ali v. Alidad Khan. 184 I.C. 124=12 
R.P. 222=6 B.R. 19=A.I.R. 1940 Pat. 45. 

- •Mortgagor and mortgagee—Mortgagee in 

possession—If can prescribe against mortgagor. 

In certain circumstances a mortgagee in posses¬ 
sion can prescribe against the mortgagor, though 
generally he cannot. (FazlAliand Parma, JJ.) 
Baldeo Singh v. Muhammad Akhtar, 184 I.C. 
504=1939 P.W.N. 331=20 Pat.L.T. 399=A.I.R. 
1939 Pat. 488. 

-- Mortgagor and mortgagee—Mortgagee in 

possession of mortgaged property—When can set 
up adverse possession. 

A mortgagee in possession of mortgaged pro¬ 
perty cannot set up adverse possession against 
the mortgagor unless he can prove a subsequent 
valid sale, in the absence of which his possession 
must be taken to retain its original character. 
(Abdul Qayoom, C.J.) Nathu Ram v. Ram 
Chand. 39 P.L.R.J. & K. 7. 

-Mortgagor and mortgagee—Possession of 
mortgagee—When adverse. 

In order to deprive the mortgagor of the pro¬ 
perty the mortgagee should clearly evince his 
intention of holding the land adversely to the 
mortgagor and must do some act as a manifesta¬ 
tion of that intention to the knowledge of the 
mortgagor. (Abdul Qayoom, C.J. and Wasir, J.) 
Mehar Singh v. Amar Nath Mahajan. 42 P. 
LR.J. & K. 63. 

-- Mortgagor and mortgagee—Proof required. 

In order to deprive the mortgagor of the pro¬ 
perty, the mortgagee must clearly evince his 
intention of holding it adversely to the mortgagor 
and must do some act as a manifestation of that 
intention to the knowledge of the mortgagor. 
Where, therefore, a mortgagee by conditional 
sale subsequently enters into possession of the 
property under an alleged oral sale, but his con¬ 
duct does not manifest any intention of holding 
the property adversely to the mortgagor but on 
the other hand induces a belief in the mind of the 
mortgagor that he is merely holding it as a mort¬ 
gagee, his possession is not adverse to the mort¬ 
gagor. (Tek Chand and Abdul Rashid, JJ.) Mt. 
Dharan v. Sri Ram. 172 I.C. 449=10 R L. 326 
=39 P.L.R. 619=A I R. 1937 Lah. 837. 

Pardanashin lady. 

- Pardanashin lady—Possession adverse 


to — 

If should be brought home to her knowledge. 

To constitute adverse possession it is generally 
sufficient that the possession is overt and without 
any attempt at concealment so that the person 
against whom time is running ought, if he exer¬ 
cises diligence, to be aware of what is happening. 
A person whose rights have been openly usurped 
cannot be heard to plead that the fact was not 
brought to his notice But this cannot apply to 
the case of a pardanashin woman behind the 
purdah, who may not be aware of or might not 
know what was happening notwithstanding the 
exercise by her of due diligence so far as she 
could. The Court should be alert to protect the 
interests of a pardanashin woman and should, in 
her case, rely more upon facts than presumptions. 
(Davis, J.C. and Lobo, J.) Mangalmal Agan- 
mal v. Haji Mahomf.d Usif Bhoro. I.LR. 
(1939) Kar. 597 = 185 I.C. 11=12 R.S. 151= 
A.I.R. 1939 Sind 315. 
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Permissive possession. 

Permissive possession^—Entry in revenue 

r—A/f 11: _ ii. # 


A— ^ rwoon/n— j^fkiry trt revenue 

papers— Shamilat deh—Mutwalli in cultivating 
possession—No rent paid, to proprietary body — 
Effect on title of latter. 

Where a portion of the Shamilat deh was 
shown in the revenue papers to be in the posses- 
sion of a ■mutwalli of a khankah, who cultivated 
the land through his tenants paying no rent to the 
proprietary body because he served the khankah. 

Held, that the title in the land still vested in the 
proprietary body who had given the usufruct to 
the mutwalli, lor the time being, for the purposes 
of the khankah. (Tek Chand , /.) Ghulam 
Mohy-ud-Din v. Mohammad Din. 41 P.L.R. 
283=A.I.R. 1939 Lah. 313. 

Permissive possession — Inference from 

facts. 

. ^ n . a su it for possession of a two-storeyed build- 
ing in the occupation of defendants, the plaintiffs 

j ^ey were the owners of the house 

and the defendants were occupying it as their 
tenants. The defendants, on the other hand, 
claimed that they were occupying it as co-sharers 
JP the house. There was in evidence a statement 
tiled by the father of the defendants in guardian¬ 
ship proceedings showing that the defendants 
must have been occupying the house with the 
consent of the plaintiffs. The Courts below found 
that plaintiffs were owners of the house and that 
the defendants were not co-sharers therein. 

Xhey, however, held that plaintiffs had failed to 
prove that the defendants were occupying 
^PortiOHof the house in dispute as tenants and 
that the defendants* possession thereof being ad- 
verse and over twelve years* duration, the plain- 

tilts could not recover possession. On second 
appeal, 

HfW. that when possession can be lawful it 
should be presumed to be so, rather than wrong¬ 
ful and that in view of the relationship of the 

parties, the statement in the guardianship pro¬ 
ceedings, an ^ the fact that only a small room in a 
two-storeyed budding is in the occupation of the 
defendants, the proper inference is that the de¬ 
fendants possession is permissive and not 

adverse to the plaintiffs and on this inference 
plaintiffs must be held to have been in construc- 
tive possession all along and that the fact that the 
plaintiffs overstated their case in alleging that 
they w ere realising rent from defendants should 
not be considered to be sufficient to defeat the 
plaintiffs claim. ( Bhide , /.) Mahomed Yakub 
v. Abdul Karim. 160 I.C. 1033=8 R L 650- 
A.I.R. 1936 Lah. 673. 1 b5 °- 

Possession referable to lawful title. 

^;f e 0SSeSSi0n referable 10 la ™ful title—If 

is 3 p ? rso " is setting up a hostile title and 

to SS1 ° n ' *? ls Possession will not be deemed 

to be adverse to the true owner if it can be refer 

ed to a lawful title. But when such possession is 
asserted jn a capacity hostile to the title claimed 

ssry -vMfts f&xsi, 

r»=»TR I '{s 3 ? , r.i. &?• 

deemed ‘adverse? referable ‘° lawful titl —When 
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ADVERSE POSSESSION—Possession by 

wrongdoer. 

Where possession can be referred to a lawful 
title, it will not in the absence of very cogent 
reasons be deemed to be derived from usurpation. 

(Wort and Rowland, JJ.) Mt. Bibi Zainab v. 
Muhammad Ayub. 161 I.C. 331 (2)=8 R.P. 443 
—17 Pat.L.T. 366=A.I.R. 1936 Pat. 136. 

“ -Possession under agreement to lease land — 
Nature of — If adverse to proposed lessor—Plea 
of adverse possession in bar of suit for ejectment 

— Sustainability. 

A person in possession under an agreement to 
lease is in a very different position from a per¬ 
son in possession under a lease which has been 
registered. He has no defence to a claim for 
ejectment other than a right to insist upon 
specific performance of the contract to lease. 
If he is sued for ejectment, he can apply for a 
stay of proceedings to enable him to institute a 
suit for specific performance if such is not 
barred by limitation. He is not a mere tres¬ 
passer so long as he has a right to sue for speci¬ 
fic performance of the agreement to lease, and 
his possession is therefore not adverse to the 
owner of the land which is the subject of the 
agreement. A person who holds under the 
agreement to lease has no right whatever to 
apply for specific performance if he has repudi¬ 
ated the agreement to lease and asserted a title 
adverse to the proposed lessor. But if he has a 
subsisting right to maintain a suit for specific 
performance, he is not holding adversely to the 
proposed lessor, but. on the contrary, he is.hold¬ 
ing the land under the agreement to lease, and 
that would not give him any title by prescription 
or adverse possession. Having entered into 
possession with the consent of the landlord, he 
does not purport to hold the land under any 
instrument which gave him no title whatsoever 
to the property, so as to make time run against 
the landlord from the date of his taking posses¬ 
sion. He is a mere tenant at will or something 
of that nature pending the execution of a 
registered lease. ( Harries , C. /. and Manohar 
Ea.ll, /.) Shiva Prasad Singh v. Mandira 
KumariDebi. 21 Pat.L.T. 277=A.I.R. 1940 

Pat. 438. 

Possession under invalid title. 

— Possession under invalid title—Exchange 
neither stamped nor registered—Possession for 
over 12 years—Effect. 

Where a deed of exchange did not convey any 
title inasmuch as it was neither stamped nor 
registered, but a partv was in possession undis¬ 
turbed and for over 12 years, he must be held to 
be the proprietor of plots concerned. ( Ismail , /.) 
£ A * H i~ NATH v ‘ Makchhed. 184 I.C. 233=13 
2 a°t ^ 1939 A W R - (H.C.) 373=1939 A.L.J. 

384=A.I.R. 1939 All. 504. 

Possession under invalid title—When 
adverse 

Where though a transfer from one of the joint 
owners may not have transferred a good title to 
the transferee, yet if he is in possession of the 
property under the transfer for over 12 years, he 
could claim ownership by adverse possession. 
(Ismatl, I.) Kirpa Ram v. Dwarka Pershad. 
1939 A. W. R. (H.C.) 408=1939 R. D. 365= 
A.I. R. 1939 All. 518. 

Possession by wrongdoer. 

—- ~Possession for less than statutory b eriod — 
Her it ability of right. 
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ADVERSE POSSESSION—Presumption as 
to. 

The possession of a wrongdoer held for a term 
less than the period of limitation is a good title 
against the whole world with the exception of the 
true owner. This possessory right even though 
it has not ripened into ownership by lapse of the 
statutory period, is a right in immovable property 
which is heritable and transmissible according to 
law. On the death of such wrongdoer, therefore, 
whatever right he has in the property devolves 
upon all his heirs. If possession is continued only 
by some of his heirs, it would be regarded as 
possession on behalf of the whole unless and 
until it is shown that there is an exclusion or 
ouster of the. other co-sharers. ( Mukherjea and 
Latifur Rahman, //.) Kital Alt v. Anil Behari 
Dutta. 185 I.C. 408 = 12 R.C. 361=43 C.W.N. 
877=70 C.L.J. 93=A.I.R. 1939 Cal. 723. 

Presumption as to. 

- —Presumption as to. 

Possession is prima facie adverse and exclusive 
and is presumed to be as of right until such pre¬ 
sumption is rebutted by evidence. It is a settled 
rule of law that possession should be deemed to 
be adverse, unless it is shown that at the time of 
its entry there was an agreement or arrangement, 
express or implied, to the effect that it was to be 
permissive. ( Sinqaravelu Mudaliar and Venkata- 
ranga Iyengar, //.) Nanjappa Setty v. Hassain 
Bee. 17 Mys L. J. 510. 

Principal and Agent. 

Principal and agent—Trespass by agent — If 
can benefit principal. 

An act of trespass is an individual act of the 
trespasser and unless there is clear and cogent 
evidence to show that the trespass was committed 
by an agent in the interest of his principal, the 
principal cannot in any way be benefited by it. 
(Addison and Din Mahomed, //.) Zaffar 
Hussain v. Mahomed Ghias-ud-din. 18 Lah 
276=172 I.C 37 = 10 R L. 259=39 P L.R 749 
=A.I.R. 1937 Lah. 552. 

Religious endowment. 

— Religious endowment—Possession purport¬ 
ing to be as mutwalli of waqf found to be invalid 
—If adverse as against waqif 's heirs. 

Where a mutwalli purports to be in possession 
as a mutwalli under a waqf deed which later on 
is found to be invalid, he does not prescribe a 
title adverse to that of the heirs of the waqif. 
In a suit for possession by the heirs of the 
waqif in such a case, the decision that it is not 
barred by limitation is based not upon the fact 
that no demand for possession had been made 
but on the fact that the nature of the mutwalli’s 
possession had never changed. {Thom, C.J. and 
Ganga Nath, J.) Sher Ali v. Hamid Ali. 1940 

A ^PA, 373=1940 A - WR - (H.C.) 343=A.I.R. 
1940 All. 365. 

Reversioner. 

—Reversioner—Possession, if can be adverse 
against him during female's lifetime. 

A reversioner is never barred by adverse pos¬ 
session during a female’s lifetime, but in all cases 
he has 12 years from her death; and it is imma¬ 
terial under what circumstances adverse posses¬ 
sion was acquired or continued. Possession can 
be adverse against a person only if he has the 
immediate right to possession, and during widow’s 
lifetime a reversioner has no immediate right to 
recover possession. 23 Bom. 725, Rcl. on. {Fraser, 


ADVERSE POSSESSION—Wakf property. * 
J.C. and Saad-ud-Din, A.J C.) Ahmad Khan v. 
Mt. Hayat Bibi. A.I.R. 1936 Pesh. 119. 

Rival landlords. 

- Rival landlords—Land in possession of 

tenants—Proof required. 

Where the land was in the possession of the 
tenants in order that there may be adverse posses¬ 
sion against the rival landlords, the plaintiffs must 
show that they have intercepted rents payable by 
the tenants to the rival landlords for a period of 
12 years prior to the institution of the suit. 
{Mukherjea, J.) Kalimuddin Mia v. Eakuten- 
nessa Bibi. 71 C.L J. 232. 

Service tenure. 

—-Service tenure—Non-performance of ser¬ 

vice for over 12 years—Effect of. See Grant- 
Service grant. 1939 P.W.N. 99=A.I.R. 1939 

Pat. 362. 

Trustee. 

■Trustee—Hereditary archaka right in 
temple—Exclusive right to be in possession and 
management—Acquisition against trustees—In¬ 
ference from open enjoyment for long time. 
See Religious Endowment—Public temple. 
1939 M.W.N. 1143. 

- Trustee—Religious endowment—Exclusion 

of shebait by person having no title—Physical 
presence of idol or performance of puja by 
wrongdoer—If material. 

An idol acts through its shebait, prosecutes and 
defends suits through its shebait. Its shebait is 
its protector and defender of its rights. An 
exclusion of the shebait accordingly from the 
endowed properties can have the effect of exclud¬ 
ing the idol from it. In all cases of adverse 
possession, the extent of the interest acquired by 
adverse possession depends upon the assertion of 
intention expressed or necessarily implied of the 
wrongdoer when dispossessing and keeping out of 
possession the rightful owner. When therefore 
a shebait is turned out and kept out of the 
endowed properties by a person who has no title 
on the assertion that the property is his and not of 
the idols, the adverse possession is against the 
idol also and if its duration is sufficiently long, the 
idol loses the right to the property. The physical 
presence of the idol on the property or the fact 
that pujas were performed by the wrongdoer are 
not material. Nor would the mere fact that in 
law the wrongdoer would become the idol’s 
shebait on the existing shebait’s death, prevent 
the wrongdoer from prescribing against the idol. 
{M.C. Chose and R. C. Mitter, 77.) Panna Sun- 
d\ri v. Benares Bank, Ltd. 176 I.C. 695=11 R. 
C 151=42 C.W.N. 469=66 C.L.J. 388=A.I.R. 
1938 Cal 81. 

- Trustee — Void alienation — Possession 

under—Nature of. See Limitation Act, Art. 144. 
A.I.R. 1938 Mad 60. 

Wakf property. 

-- Wakf property 

Ver Bhide, J. —When it is said that “wakf pro¬ 
perty is "extra commercium’’ according to 
Mahomedan Law, all that is meant is that such 
propcrry cannot be dealt with or alienated like 
ordinary property according to that law—the 
reason apparently being that according to that 
law human ownership in such property ceases 
and it vests in the Almighty. This feature of 

xr u or . property is not peculiar to 

Mahomedan Law and the position as regards 

dedicated property is practically the same under 
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ADVERSE POSSESSION—Waste land. 

Hindu Law. But this does not mean that no one 
can acquire a valid title to dedicated property by 
adverse possession over twelve years. The title 
of a person claiming such adverse possession over 
dedicated property rests not on Mahomedan or 
Hindu Law but on the Law of Limitation and 
Prescription as it prevails in British India. 
( Young, C.J., Bhide and Din Muhammad, JJ.) 
Masjid Shahid Ganj v. Shiromani Gurdwara 
Prabandhak Committee, Amritsar. 175 I.C 
945—11 R.L. 91=40 P L R. 319=A.I.R. 1938 
Lah. 369 (F.B.). 

^Waste land. 

W a ste land—Assertion of hostile title — 
What amounts to—Sale of waste land by stranger 
—Trespass by vendee—Suit by owner within 12 
years of trespass — Maintainability—Burden of 
proof. 

' the case of waste land, the owner is only 
bound to prove that it belongs to him; it is not 
necessary to support his case by evidence of overt 
acts of possession. He need only prove such 
possession as the property is capable of and that 
done, in the absence of any proof as to entry by 
some other person on this land beyond the twelve 
years’ period, the owner is entitled to succeed. 
The owner starts with the presumption that the 
waste land is in his possession, and where it is 
clear that he is dispossessed within 12 years 
before suit by the defendant trespassing on it, 
he is entitled to succeed unless it is shown that he 
discontinued possession at some time more than 
12 years before suit. The fact that some other 
person has sold the land as his to the defendant is 
not an assertion of title in the absence of evidence 
that the owner was ever aware of the sale. 
\Beasley, C.J. and Stodart, J.) Peria Karuppan 

J-^adura Kajimartheru Palli Vasal. 1937 
M W N. 533. 

—■ Waste land — Construction of temporarv 
chhappars. * 

The construction of some temporary chhappars 
on a land which is lying waste is not sufficient in 
law to establish adverse possession, although such 
chhappars have been surrounded by an enclosure 
consisting of bushes. {Bhide, J.) Shah Niwaz 
v. Ghulam Shah. 40 P L.R. 91=176 I C 930 
=11 R.L. 251 (1)=A.I.R. 1938 Lah. 324 

- —Waste land—Tying of cattle and storing of 

wood on land for over 12 years—If sufficient' for 
acquisition of title by adverse possession. 

A person who for more than 12 years has been 
tying his cattle on a plot of waste land and has 
also stored logs of wood thereon, the logs merely 
lying on the open ground, does not acquire a title 
to such land as against the owner by adverse 
possession. ( Bennet, J.) Ram Chander v. Asa 
Jam. 169 I.C. 962=10 R.A 87=1937 ALR 
607=1937 A.L.J. 384=1937 A.W.R. 391=1937 
R.D. 220=A.I.R. 1937 All. 429. 

What constitutes. 

—What constitutes—Hindu in possession of 
mosque for over 12 years —User inconsistent with 
the character of the building — Abandonment—Plea 
°t Wnorance —If available. 

Where a Hindu has been in possession of the 
Building of a mosque for over 12 years and has 
oeen exercising acts of adverse possession by 
“sing the building of the mosque for his own pur¬ 
poses, in a manner inconsistent with the purposes 
ior which a mosque is constructed and the Maho- 
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I ADVERSE POSSESSION—Miscellaneous. 

medans owing to their abandonment of this mos¬ 
que had been unaware of these acts of user by the 
Hindu, the fact of ignorance based upon practical 
abandonment could not be a defence to the plea of 
adverse possession. ' It is sufficient that the pos¬ 
session be overt and without any attempt at con¬ 
cealment so that the person against whom time is 
running ought, if he exercises due vigilance be 
aware of what is happening’. Ex hypothesi any 
mosque is a building in respect of which the local 
Mahomedan worshippers are expected to be con¬ 
tinuously aware of its condition and use or misuse. 

It by many years of practical abandonment they 
remain unaware of acts of misuse by the owner of 
the premises in which the mosque is situated, it is 

£ J • ■, 1 say that by the exercise 

ot due vigilance they could not be aware of what is 

happening. (Thomas , C.J. and Yorke, J ) Musa- 

« AI i ~ Raj Kumar Bakhshi. 1938 O.A 

7 ^i^o n R °- 62=1938 O.L.R. 435 

=1938 O W N. 937=A.I.R. 1938 Oudh 238. 

Miscellaneous. 

——- Encroachment pending suit- Lis pendens. 

Where the plaintiff was in possession of land in 

dispute and the defendant, subsequently to the 

institution of the suit, made encroachment upon 

it the principle of lis pendens applies and the 

defendant cannot be allowed to set up adverse 

possession against the plaintiff. ( Ranjitmal, J.) 

Allabux z;. Issakh Mahomed. 1939 Mar.L.R. 
176 (Civ.). 

“ "Nature P 0ss f ss ion—Decree for posses - 
sion—Defendant continuing in possession after a 
subsequent compromise—Such possession if can be 

presumed to be adverse. 

Where after a decree for possession, an appeal 
by the defendant therefrom is compromised and 
the defendant thereafter continues in possession 
of the property concerned, in the absence of any 
proof as to the terms of the compromise, it could 
not be presumed that the defendant’s possession 
following the compromise was adverse to the 
plaintiff. ( Pollock, J.) Trimbak Narayan v. 
Yadorao. 186 I C. 851=12 R.N. 260=1940 N. 
k.J. 85—A.I.R. 1940 Nag. 116. 

——Office of mutawalli of mosque—Acquisition 
of by prescription—Society registered under 
Societies Registration Act—Management of mos¬ 
que as mutawalli adversely to person claiming 
to be mutawalli—Effect. See Societies Registra¬ 
tion Act, S. 20. 50 L.W. 734. 

Open and continuous enjoyment—Property 

0inn /1 -C •• ... j t —» # 


of tarwad set apart for maintenance—Property in 
Possession of tenant of tawazhi—Sale by karnavan 
of tarwad Purchaser not taking possession — 
Possession of tawazhi —If adverse. 

Certain property belonging to the tarwad which 
was set apart for maintenance of a tawazhi, was 
in possession of the tenants of the tawazhi. The 
karnavan of the tarwad sold the property. The 
purchaser did not care to reduce the property to 
his possession or call upon the tenants to attorn to 
V m ‘ ^e tenants continued to pay the rent to 
the representative of the tawazhi. Thus the pos¬ 
session of the property was with the tawazhi for 
over twenty years v/ithout interruption. The 
purchaser brought a suit to recover possession of 
the property. 

Held, there was an open and adverse enjoyment 
of the property by the tawazhi for over a period 
of twelve years by receipt of rent and the pur- 
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chaser’s rights were barred. ( Venkataramana 
Rao,J.) Krishna Kurup z/. Razhukkath. 167 
I.C. 594=9 R.M. 471=A I.R. 1936 Mad. 598. 

-Under inam grant of soil—Trees on land 

occupied by khots. dharekaris and permanent 
tenants prior to grant—Latter cutting, selling 
and removing trees for over thirty years openly, 
constantly and without inamdar’s consent and 
without protest from him—Effect of. See Grant 
—Construction. 41 Bom.L.R. 805. 

ADVOCATES. 

See (1) Bar Councils Act. 

(2) Legal Practitioner. 

AGENCY. 

See also (1) Election—Candidate and Agent. 

(2) Principal and Agent—Relation¬ 
ship. 

(3) Contract Act, S. 182. etc. 

-Election agent—Creation of agency—Proof 

—Actual employment and express entrustment— 
If necessary—Liability for misdeeds of election 
agent. See Election—Candidate and Agent and 
Principal and Agent—Relationship. 40 C.W. 
N. 741. 

AGENCY RULES (MADRAS) — Scope — 

Decree of Agency—District Munsif’s Court- 

Revision Powers of High Court—Government 

of India Act, S. 107—Letters Patent, Cl. 14. See 

government of India Act (1915), S. 107. 43 L 

W; 2 ?Z^i 9 T 36 1 M - W N - 81=A.I.R. 1936 Mad. 
187=70 M L.J. 204 (F.B ). 

AGENT. 

See (1) Contract Act, Ss. 187 and 237. 

(2) Principal and Agent. 

AGRA PRE-EMPTION ACT (XI OF 1922) 

—Scope-Recourse to former rules of pre-emption 
—If permissible. 

The Agra Pre-emption Act was intended to con¬ 
solidate and amend the law relating to pre-emp¬ 
tion and therefore it purports to contain the whole 
oi the law of pre-emption in Agra and the Act 
does not intend that the Courts should have 
recourse to former rules of pre-emption which 
hnd no mention in the Act. (Bennet and Verma , 
a 11 Nath Vt Shiva Singh. I.L.R. (1939) 

d A? 6 ^r 181 1 625=11 R.A. 593=1939 A W 

All 253 C) 110 ~ 1939 AL -J' 253=A.I.R. 1939 

... . S- 1 . (3)— Applicability— Property lying 
■within municipal hmits-Right of pre-emption- 

It is not correct to hold that because a property 
lies within municipal limits there is no question 
of pre-emption at all. If the area within which 
the property sold is situate lies within the muni- 
cipal limits, then the Agra Pre-emption Act does 
not apply in the sense that no right can be claimed 

r u r , epende . nt, y of a °y custom or contract 
of the Muhammadan law. But it does not follow 

that no right of pre-emption can at all be exercis¬ 
ed. A custom of pre-emption can be established 

by evidence. ( Salomon , C.J. ) Fasahat Ail 
Khan v. Ashfaq Ali Khan. 1937 ALT 7Q0— 
171 I.C. 354=1937 A.L R. 828=1937 A W R 
639=A.I.R. 1937 All. 620. ’ ' 

‘ — T'Ss. 5 3nd 5— Mahomedan JLazv of pre¬ 

emption—How far abrogated. 

The proviso to S. 3 of the Act must be read as 
part and parcel of that section, and the effect of 
the whole section is that where there is no right 


of pre-emption under S. 5 of the Act, the provi¬ 
sions of Mahomedan Law of pre-emption are not 
affected in case the vendor and pre-emptor are 
both Mahomedans. A right to pre-empt a house 
under the Mahomedan Law cannot be said to be 
a right to which a pre-emptor is entitled under 
the Act. ( Sulaiman , C.J. and Bennet, J.) Zainab 
Bibi v. Umar Hayat Khan. 58 All. 873=161 
I.C. 753=8 R.A 780=1936 A.W.R. 492=1936 
A.L.J. 456=A.I.R. 1936 All. 732. 

-—S. 4(1)—“ Co-sharer”—Meaning of—Person 

holding possession as mutwali of waqf—If co¬ 
sharer. 

To sustain a claim as co-sharer it must be shown 
that the claimant is entitled as proprietor to & 
share or part of a mahal. The fact that he is in 
possession in a different capacity, e.g., as mutwali 
of a waqf, cannot suffice. ( Sulaiman C.J. and 
Bennet. J.) Mahomed Bakhsh cl Ram Prasad. 
171 I.C. 367=1937 A C L J. 726=1937 A.L.R. 827 
= 1937 A.W.R. 626=A.I R. 1937 All. 581. 

-S. 4 (1)—“ Co-sharer ”— Proof—Entries in 

! khewat— Admissibility. 

A plaintiff in a suit for pre-emption has to prove 
that he is a co-sharer: entries in the khcivat are, 
however, admissible in evidence for the purpose 
of proving that the plaintiff is a co sharer. 
( Sulaiman , C.J. and Bennet, J.) Prahlad Prasad 
v. Chameli Kuar. 170 I.C. 769=10 R.A. 203= 

1937 A.L.J. 751 = 1937 A.L.R. 774=1937 A.W.R. 
500=A.I.R. 1937 All. 529. 

-S. 4 (1)— Co-sharer—Who is—Entry in 

Revenue papers—Effect on right of prc-emption 4 
In order to be a co-sharer within the meaning 
of the definition in S. 4 (1) of the Agra Pre¬ 
emption Act, a person must be ‘entitled’ as pro¬ 
prietor to some share in the mahal. Where a 
person has not the shadow of a title to any 
portion of the mahal, his position is that of a 
complete stranger. The mere entry of the name 
of a person in the Revenue papers, does not entitle 
him to exercise the right of pre-emption unless 
he is as a matter of fact the rightful owner of 
some share in the mahal. ( Iqbal Ahmad, J )Phul 
Chand v. Dharam Chand. 175 I.C. 603=10 R. 
A. 698=1938 A.L.R. 463=1938 A.W.R. 'H.C.). 
164=1938 R.D 491 = 1938 A.L.J. 325=A.I.R. 

1938 All. 314. 

“ S. 4 (1)— Proof as to — Onus — Plaintiff and 
defendant claiming equal right of pre-emption. 

The burden must be laid on the party that as¬ 
serts that in spite of the fact that he is the pro¬ 
prietor merely of a specific plot or plots of land, 
lie is a co-sharer. Where one claims to have right 
of pre-emption equal to that of the other, it is on 
to prove that. ( Bennet and Verma , JJ.) 
Munnalal V. Bahadur Lal. 1939 A.L.J. 337= 

1939 A.W.R. (H.C.) 303. • 

7 S. 4 (1) and (7)—' Co-sharer’—'Petty pro - 
J riet ° r —-Owners of specific plots of resumed 
muafi— When l co-sharers\ 

Owners of certain specific plots of resumed 
muafi in a village are ‘co-sharers’ within the 
meaning of the definition of that word in S. 4 (1) 

of the Agra Pre-emption Act, they not being 

petty proprietors’ within the meaning of that 
term as defined i n S. 4 (7) of the Act. In cases 
where they have a voice in the appointment of 

the lambardar and of the patwari of the mahal, 
they must be deemed to be entitled to take part 
in the administration of the affairs of the mahal 
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AGRA PRE-EMPTION ACT (1922), S. 4. 

in question. ( Iqbal Ahmad and Bajpai. JJ) 
Bajrangi Lal v- Shaharyar Khan. I L R 

( A 1 «7°i. A1 ii 3 ^ =186 1 C ' 838=12 R.A. 455=1939 
A.W.R. (H.C.) 863=A.I.R. 1940 All. 83. 

— S. 4 (1) and (7)— Owners of specific plots 
of resumed muafi— If 'co sharers’—Taking part 

in administration of the affairs of the mahal— 
Meaning of. 

Where the owners of specific plots of resumed 
muafi are found to have an interest in the joint 
lands of the mahal and also to have a voice in 
the administration of the affairs of the mahal, 
they cannot be regarded as ‘petty proprietors’ as 
defined in the Agra Pre-emption Act, S. 4 (7), but 
must be held to be ‘co-sharers’ as defined in S. 4 
(l; of the Act. Such proprietors of a mahal 
who have a voice in the appointment of a lambar- 
dar or of a patwari do take part in the ‘admi- 
mstration of the affairs of the mahal’. ( Iqbal 
Ahmad and Bajpai, JJ.) Chiranji Lal */. 
Chheda Lal 185 I C. 861=12 R.A. 362=1939 
A.W.R. (H.C.) 722=A.I.R. 1940 All. 8. 

:-T7 S ’ 4 and (7)— ‘Petty Proprietor*—Who 

xs —// a co-sharer. 

Where by a deed of exchange a person ac¬ 
quires only a particular number, that is a parti¬ 
al? 1 *- field in a mahal, he comes under the 
definition of ‘petty proprietor’ in S. 4, sub-S. (7) 
of the Agra Pre-emption Act. He cannot claim 
to be a co-sharer’ in the mahal. ( Bennet and 

„ Din Dayal v - Sheo Prasad. I.L. 
a 3 ?^ 11, 623 = 11 R -A. 93=176 I.C. 386= 
1938 A.L.R. 610- 1938 A.W.R. (H.C.) 348= 
1938 A.L.J. 534 = A.I.R. 1938 All. 382. 

" 4(1) — Mahomedan waqf— Right of pre¬ 

emption, if can he claimed by. 

Where a waqf represented by the mutwalli 
sued for pre-emption, on a contention that the 
suit is not maintainable as the plaintiff is not a 
person contemplated by S. 4(1) of the Pre¬ 
emption Act. 

Held, that for purposes of procedure, in the 
case of waqf the mutwalli represents the waqf \ 
property and estate under 0.31, C. P. Code : 
there is no defect or difficulty in the conception ! 

°f tut as a juristic person in the case 

of a Mahomedan waqf 

Held, further, that the plaintiff had a perfect 
right of pre emption and that no disability what¬ 
ever, attaches to the juristic rights in the case of 
a wa( lf- (Bennet and Ismail . //.) Wakf Banam 
ai! U ?^ and Karim v Raj Kali. I.L.R. (1938) 
A »-206= 10 R.A. 553=1938 A.L.R. 255=174 

rM' A L - J ' 1337=1938 A.W.R. (H 
C.) 15=A.I.R. 1938 All. 157. 

T S. 4 (3)— 'Land’—Whether includes house 

rlouses are not land within the meaning of the 
Agra Pre-emption Act. (Sulaiman, C.J. and 

SR aY/’q'** Zainab Bibi v - Umar Hayat Khan 

a 8 ^ 3=161 1 C 753=8 R.A. 780=1936 A 
W.R. 492=1936 A.L.J. 456=A.I.R. 1936 AU.* 

77 77^?:, 4 and 12 —Resumed muafidar —Status 

Construction—Right to prf 

a ^lll ere the - wfl ? le scheme of the wajib-ul-arz of 
mul^r unm.stakably indicates that a resumed 
Muafidar is not treated on th e same footing as a 

than^rt^at a r d that h ‘ S status was in no case better 
of u'^ at of a P ett y proprietor without the right 
having any interest in the joint lands of the 

Q.. D.-4 
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mahal or in the administration of its affairs, 
such a person has no right of pre-emption. It 
was considered not necessary in view of the 
entries in the wajib-ul-arz, to decide as to 
whether the joint responsibility of revenue is a 

relevant factor in deciding the status of such a 

person. (Iqbal Ahmad and Bajpai , JJ.) Man- 
can Lal v. Brahm Dutt. I.L.R. (1939) All 

^ 9 P 8 1 7 A C TT? 147 ir 12 R A - 47 6—1940 a.w.r! 

(H.C.) 1=A.I.R. 1940 All. 88. 

S. 5—Wajib-ul-arz contemplated by. 

Where in a suit for pre-emption the plaintiff 
produced a wajib-ul-arz which purported to be a 
wajw-ul-arz ot 3.U the villages in the pargana, 
which recited a custom of pre-emption, while 
the defendants relied upon a wajib-ul-arz of the 
village in which the plot in question was situat¬ 
ed, which did not mention any right of pre¬ 
emption, it was held that the wajib-ul-arz relied 
upon by the plaintiff was not such a wajib-ul-arz 
as was contemplated by S. 5 of the Agra Pre-emp¬ 
tion Act and as such the record of the custom of 
pre-emption in that zvajib-ul-arz could not be 
made the basis of a finding that a custom of pre- 

Pt A?L PreV c lled in villa ^ e - (I( l bal Ahmad, 
at t Bingh v - Shiv Charan Singh 1940 

A.L.J. 370=1940 A.W.R. (H.C.) 347. 

Ss. 5 and 3 — Agreement conferring riqht of 

tinlV n i tl0 x not e ” ,bodied in wajib ul arz— Such 
right, if enforceable. 

A right of pre-emption given by an agreement 
amongst the co-sharers of a village, but which is 
not incorporated in the wajib-ul-arz, is excluded * 
from the purview of S. 5 of the Agra Pre¬ 
emption Act, as S. 3 of the Act prohibits the 
enforcement of a right of pre-emption, otherwise 

a 1I i ac ? ordance with the provisions of the 
Act. buch a right cannot be enforced after the 
passing ofiPre-emption Act. (Iqbal Ahmad, J.) 
t Krasad v. Mst. Naziran Bibi. 180 

b?o 36 1 =/1 RA/ 5 1 = 1 938 A.W R. (H.C.) 736 
—1938 A.L.J. 1066= A.I.R. 1939 All. 64. 

Sale under S. 5 of U. P. Regulation 
of Sales Act—Nature of—If gives rise to right of 
pre-emption. 

A sale by the collector of zamindari property 
under the provisions of S. 5 of the U. P. Regu¬ 
lation of Sales Act, is not a voluntary sale by the 

judgment-debtor, but is a sale in the course of 
execution proceedings and as such no right of 
pre-emption can arise therefrom. (Iqbal Ahmad, 

J.) Sheo Bandhan Pande v. Kishan Prasad 

o A ?t D t E >* 179 I C - 238=11 R.A. 364=1938 A W 
R. (H.C.) 767=A.I.R. 1939 All. 45. 

- -Ss. 6 and 11 Transfer under S. 5 of the 
Regulation of Sales Act—Nature of—Right of 
pre-emption, if arises. 

c The transit °f land by the Collector under 
. 5 01 t * 1 . e Regulation of Sales Act, is a transfer 

in execution of a decree and hence a co-sharer 
has no right of pre-emption in respect of such a 
transfer. (Thom, C.J. and Ganga Nath, J.) Sheo 

aw £ A ?t?~ Nde v - Kishan Prasad Pande. 1940 
£ v- R - (H.C.) 284=1940 A.L.J. 325=1940 R. 

D. 182=A.I.R. 1940 All. 323. 

. 77®* 9— Construction — 1 Which’, if refers to 

land ’ or ‘ mahal’. 

The word ‘which* occurring in S. 9 of the Agra 
Pre-emption Act can refer only to ‘mahal* and not 
to ‘land’ in the section. Apparently the intention 
of the legislature in making the provision in S. 9 
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of the Act is that a person who had at one time 
been a proprietor in a mahal and who still held 
an ex-proprietary tenancy in any part of the 
malial should not be prevented by a suit for pre¬ 
emption from again acquiring the status of a 
proprietor in the mahal. ( Bennet and Collister , 
fj.) Kuber Singh v. Jai Nath. I.L.R. (1939) 
All. 750= 184 I.C. 502=1939 A.L.J. 818=1939 
A.W.R. (H C.) 496=A.I.R 1939 All. 618 

-S. 11— Foreclosure decree — Money payable 

by pre-emptor. 

The pre-emptor claiming pre-emption on the 
passing of a foreclosure decree, cannot be made 
to pay anything more than the amount entered in 
the decree for foreclosure for a peri >d prior to 
the passing of this decree. ( Sulaiman , C.J. and 
Bennet, J .) Mustafai Begam v. R\ghuraj 
Singh. 169 I.C. 577=10 R.A. 23=1937 A.L.R. 
544=1936 A.W.R 1191=A.I.R. 1937 All. 108. 

-»S. 11—Sale by rent-free grantee—If can 

give rise to a right of pre-emption. See Agra 
Tenancy Act, Ss 186 and 192. 1 

1939 A.W.R. (H.C.) 99=A.I R. 1939 All. 226. ! 

-S. 11— Scope and applicability—Right of 

pre-emption, if accrues on the exercise of the right 
of repurchase by the original owner. 

The right of pre-emption recognized by the Agra 
Pre-emptionAct does not accrue on the exercise of 
the right of repurchase by the original owner. S.l 1 
of the Act is exhaustive of the cases in which the 
right of pre-emption accrues and is confined in 
its operation to cases where a co-sharer sells any 
proprietary interest in land, etc. The right of 
re-purchase when exercised is not tantamount to 
the sale of the property within the meaning of 
S. 11. The section applies only to cases of 
voluntary sales and not to transfers in pursuance 
of agreement to re transfer. ( Iqbal Ahmad, J.) 
Chunni Lag v. Ram Prasad. 185 I.C. 665 = 
12 R.A. 435 = 1939 A.L.J. 1147=1939 A.W.R. 
(H.C.) 815=A.I.R. 1940 All. 90. 

-S. 11— Scope— Party paying cash and giving 

property as well in lieu of property acquired — 
Right of pre-emption. 

There can be no right of pre-emption contrary 
to the provisions of S. 11 of the Agra Pre¬ 
emption Act which confines the right to a case 
where the proprietary interest has been sold and 
not to a case where the property has been merely 
exchanged. Where a party not only pays cash, 
but also gives some property in addition in lieu 
of the property acquired by him the transaction 
is not sale but is an exchange. Such a transac¬ 
tion does not give rise to a right of pre-emption. 

( Sulaiman, C.J. and Bennet , J.) Ranphir Singh 
v. Randhir Singh. 171 I C. 577=1937 A.L R 
863=1937 A.W.R. 762=1937 A L.J. 743=A i’ 

R. 1937 All. 665. 

-Ss. 11 and 4 (2 )—Foreclosure decree based 

on preliminary decree passed as result of compro¬ 
mise—Right of pre-emption—If accrues. 

The words “foreclose'" and “foreclosure" in 

S. 4 (2) of the Agra Pre-emption Act refer to the 
passing of a final decree for foreclosure under 
O. 31, R. 3, C. P. Code. There is no mention there 
that such a decree should be passed only in a suit 
which has been brought on the basis of such a 
mortgage, and that if a preliminary decree which 
for all practical purposes is a decree under O 34, 
R. 2 is passed on the basis of a compromise in a 
pending mortgage suit for foreclosure, the defini- 
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tion would exclude such a case. The mere fact, 
therefore, that the foreclosure decree is based on 
a preliminary decree which had been passed as a 
result of a compromise in a pending suit for fore¬ 
closure, does not prevent the accrual of the right 
of pre-emption under S. 11 of the Act. ( Sulai¬ 
man, C.J. and Bennet, J.) Mustafai Begam v. 
Raghuraj Singh. 1936 A.W.R. 1191=169 I.C. 
577=10 R.A. 28=1937 A.L.R. 544=A.I.R. 1937 
All. 108. 

-Ss. 11 and 20— Scope — Exchange — If can 

defeat right of pre-emption . 

There is nothing illegal in a purchaser acquiring 
property by way of exchange which cannot be 
pre-empted, so as to be able successfully to defeat 
a claim for pre-emption brought against him with 
respect to subsequent sale deed to be taken by 
him. If the transaction of exchange is a real one 
and is part and parcel of the same transaction 
there c in be no right of pre-emption. If, on the 
other hand, the transaction of exchange is not 
real, but fictitious or unreal, there would be a 
right of pre-emption in respect of the sale, but the 
claim to pre-empt the property covered by the 
exchange transaction would fall to the ground. 

( Sulaiman , C.J. and Bennet, J.) Ranphir Singh 
v. Randhir Singh. 171 I.C. 577=1937 A.L.R. 
863 = 1937 A.W.R. 762=1937 A.L.J. 743=A.I.R. 
1937 All. 665. 

--S. 12— Arasidari — Co-sharer in the same 

khewat— If has the right of pre-emption. 

By S. 12 of the Agra Pre-emption Act a co¬ 
parcener in a petty • proprietary interest has the 
right of pre-emption. Where a plaintiff is a co- 
sharer in the same khewat in wh'ich the arazidari 
in dispute is situated he has a right of pre¬ 
emption. ( Iqbal Ahmad , J.) I aguish Rai v. 
Suraj Kumar Singh. 180 I.C. 525=11 R.A. 
472=1938 A.W.R. (H.C.) 847=A.I.R. 1939 All. 
113. 

-S. 12—‘Sub-division of mahal', meaning of. 

The expression ‘sub-division of mahal’ occur¬ 
ring in S. 12 of the Agra Pre-emption Act con¬ 
notes the idea of division of some sort between 
the co-sharers of the village or mahal. It is 
impossible to have a sub-division without a 
division of a mahal or a village. Where all the 
co-sharers of a mahal jointly own all the plots 
in the village, there is no division or sub-divi¬ 
sion of that village. (Iqbal Ahmad and Bajpai , 
JJ.) Mahahik Rai v. Ratendar Rai. 1940 A. 
L.J. 391=1940 A.W.R. (H C.) 349=A.I.R. 1940 
All. 368. 

— — S. 12 (1) (v) — 'Co-sharers in the village *— 
If includes owner of a share in the mahal. 

The intention of the legislature in enacting the 
words ‘co-sharers in the village’, in S. 12 (l) (v) 
of the Agra Pre-emption Act was that the owner 
of a share in a mahal or the sole proprietor of a 
mahal should have aright of pre-emption in a 
different mahal in the same village. Hence an 
owner of a half share in a mahal can claim to pre¬ 
empt property which is in another mahal in the 
same village. (Bennet and Verma, JJ.) Din Dayal 
v Sheo Prasad. I.L.R. (1938) All. 623=176 I.C. 
3 ?6=H R.A 93 = 1938 A.L.R. 610=1938 A.W.R. 

IS, 0 ** 348=1938 A.L.J. 534=A.I.R. 1938 All. 
382. 

- —S. 12, Classes 3 and 4— Determination of 

class of pre-emptors—-Rules governing . 
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The provisions of S. 12, class 3 of the Agra 
Pre-emption Act come into play only when on the 
date of the sale there are divisions and sub¬ 
divisions in a mahal and has no application to a 
case when the property sold is a mahal whose 
component parts have not been divided and sub¬ 
divided. The class of pre-emptors provided for 
by S. 12 must be determined with reference to the 
constitution of the mahal on the date of the sale 
and not with reference to the constitution of the 
mahal on some earlier date. ( Iqbal Ahmad , /.) 
Pran Singh v. Mangal Singh. 174 I.C. 914=10 
R.A. 638=1938 A.L.R. 347 = 1938 A.L.J. 156= 
1938 A.W.R. (H.C.) 133=A.I.R. 1938 All. 208. 

“ Ss. 14 and 15— Scope — If exhaustive of 
modes of destroying right of pre-emption — Notice , 
tf obligatory—Oral communication and refusal to 
purchase—If enough. 

Ss. 14 and 15 of the Agra Pre-emption Act only 
prescribe the procedure by which a vendor may 
put an end to a co-sharer’s right of pre-emption. 
But it is not exhaustive of all the modes open for 
destroying such a right. It is not obligatory on a 

vendor to give the notice prescribed by S. 14. It 

is open to a vendor to orally inform a co-sharer 
haying a right of pre-emption of his intention to 
sell and if such co-sharer refuses to purchase the 
P^°P e fty, then he will not be entitled to exercise 
the right of pre-emption. ( Iqbal Ahmad , /.) 
Bhora Singh v. Fora. 182 I.C. 319=11 R.A. 
649=1939 A.W.R. (H.C.) 254=A.I.R. 1939 All. 

347. 

“ —Hindu manager's refusal to purchase 

property—If affects right of pre-emption of other 
members . 

Where the manager of a joint Hindu family 
refuses to purchase the property, his refusal 
disentitles the other members to enforce the right 
of pre-emption. His refusal to take the property 
in the exercise of the right of pre-emption is 

/ 1 r n ? ln , g ., upor ’ a11 the members of the familv. 
Ahmad, /.) Bhora Singh v. Fora. 182 I 

a T 9 ® 1 , 1 **-?•£* 6 49=1939 A.W.R. (H.C.) 254 
=A.I,R . 1939 All. 347. 

. 7"~7Tr/ }$~-Refusal to purchase by manager of 
joint Hindu family—Suit by any other member for 

pre-emption—Maintainability. 

The exercise of the right of pre-emption by the 
manager of a joint Hindu family must necessarily 
ue on behalf of the members of the family. Hence 
the refusal by the manager of a joint Hindu 
tamUy to purchase certain property is binding on 
an the members of the joint family and after such 
a refusal no member of the joint family is entitled 
*?. lns jitute a suit for pre-emption. (Iqbal 

III Kriskna Kumar v. Man Singh 
1 F T 8 * 5 = 12 R A 453=1939 A.W.R. ( H C ) 
834=A.I.R. 1940 All. 86. } 

hibition 16 —Partial pre-emption—Extent of pro- 

S. 16 of the Pre-emption Act embodies the 

TTnH Clp it- o£ the .prevention of partial pre-emption, 
^naer this section, it is only incumbent upon the 
pre-emptor to include in his claim all such pro¬ 
perty as he is entitled to pre-empt under the Act. 

impelled to include in his claim 
Properties to which he may be entitled under 

?? me f law or custom outside the Act. Where 
mere to re, the pre-emptor is not entitled under the 

inti t0 p ^ e_ cmpt a house which has been included 
the sale-deed, then neither the omission to pre- 
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empt it nor the disqualification in pre-empting the 
same is fatal to his claim as regards the properties 
which he is entitled to pre-empt under the Act. 
( Sulaiman , C J. and Bennet, J.) Zainab Bibt v 
Umar Hayat Khan. 58 All. 873=161 I C 753= 
8 R.A. 780=1936 A.W R. 492=1936 A L.J 456 
—A.I.R. 1936 All 732 J 

—-S. 17— Actual price—Items of consideration 
paid m fact — Pre-emptor, if can question. 

The right of pre emption is a right of substitu¬ 
tion for the buyer and it is not open to a plaintiff 
in a pre emption suit, while enforcing this right 
of substitution, to take exception to the validity 
of the items of sale consideration when as a 
matter of fact those items of consideration have 
changed hands. Where one of the items of con¬ 
sideration for the sale is the payment and dis¬ 
charge of a mortgage debt incurred by the 
vendor during his minority, it is not open to a 
plaintiff in a pre-emption suit to attack that item 

of consideration on the ground that ratification 

by a minor after attaining majority is void and 
that hence the debt is unenforceable. ( Iqbal 
Ahmad and Bajpai , // ) Anant Rai v. Bhagwan 
Rai 187 I.C. 4=12 R.A. 461=1939 A.W.R. (H. 
C.) 741 = 1939 A.L.J. 935=A.I.R. 1940 All. 12. 

S. 17— Actual price — Onus 
Where the circumstances attending a sale are 
such as to cast a doubt on the genuineness of 
the price as entered in the sale deed, the burden 
of proving that the ostensible consideration was 
the real consideration is on the vendee. (Iqbal 
Ahmad and Bajpai , //.) Anant Rai v. Bhagwan 1 
Rai. 187 I.C. 4=12 R.A. 461=1939 A.W.R. 
(H.C.)741=1939 A.L.J 935=A.I.R. 1940 All 12. 

■— S. _ 19 — Defendant becoming co-sharer 
before suit — Decree , if could be passed. 

Where before the date of a suit for pre-emption 
the defendant vendee had become a co-sharer in 
the mahal by reason of a deed of gift executed 
before the date of the suit no decree for pre¬ 
emption can be passed in favour of the plaintiff 
because he has not a subsisting right of pre¬ 
emption at the time of the decree. ( Iqbal Ahmad 
and Bajpai , //.) Shiam Sunder v Sarmadi 
Begam. 188 I.C. 386=1940 A.WR. (HC.) 
262=A.I.R. 1940 All. 171. 

—Ss. 19 and 20 (as amended)— Gift by 
vendee to preferential pre-emptor during pendency 

°f suit for pre-emption—Plaintiff’s right , if 
affected. J 

Where during the pendency of a suit for pre¬ 
emption, the vendee makes a gift of the property 
to an idol of whom he is the manager and who 

happens to have a superior right of pre-emption 

to that of the plaintiff, but the deed of gift does 
not mention any question of pre-emption having 
been raised or the transfer being in recognition of 

any such preferential right, the plaintiff’s right of 
pre-emption could not be affected by the gift. 
(Bennet and Verma, //.) Bhola Nath v. Shiva 
Singh. I.L.R. (1939) All. 286=181 I.C. 625=11 
R.A. 593=1939 A.W R (H.C.) 110=1939 A.L.J. 
253=A.I.R. 1939 All. 253. 

-~S. 19 and U. P. Land Revenue Act, S. 131 

—Suit for partition—Effect of partition proceed¬ 
ings—Loss of right subsequent to decree by trial 
Court — Effect—Partition proceedings zvhen com¬ 
plete. 

According to S. 19 of the Agra Pre-emption 
Act a pre-emptor is entitled to a decree if his 
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right of pre-emption subsists till the date of the 
decree by the trial Court. If follows that the 
loss of the right of pre-emption after the date 
of the decree of the trial is immaterial. Where 
it appeared that the vendor had filed an applica¬ 
tion in the Revenue Court for partition and 
either before the institution of a suit for pre¬ 
emption or during its pendency in the trial Court 
the partition proceedings was drawn up and con¬ 
firmed by the Collector according to *s. 114 of the 
Land Revenue Act as a result of which the share 
of the plaintiff in the pre-emption suit and the 
pre-empted share were allotted to different pattis 
and as a result of which the plaintiff lost his 
preferential right of pre-emption, it was held 
that the plaintiff’s right was not affected at all. 
because prior to the decree in his suit, the parti¬ 
tion proceedings had not become complete as the 
Collector had not passed an order under S. 131 
of the Land Revenue Act and that a decree for 
pre-emption was not affected by any loss of 
right subsequent to its date. {Iqbal Ahmad, J .) 
Jairaj Singh v. Har Narain Singh. 1940 A.L. 
J. 360=1940 A.W.R. (H.C.) 341. 

-;Ss. 20 and 22— Defence based on S. 20—1 f 

open in a suit under S. 22. 

The defence of S. 20 of the Agra Pre-emption 
Act is not technically barred in the case of a 
suit brought under S. 22 of the Act. ( Bennet and 
Vertna , J f ) Mohib Ali Khan v. Baldeo 
Prasiiad I.L.R. (1939) All. 305=183 I.C. 572= 
12R.A. 148=1939 A WR. (H.C.) 157=1939 A. 
L.J. 344=A.I.R. 1939 All 380. 

- —S. 20— Gift by manager of joint Hindu 

family to co-vendee to avoid decree for pre - 
emption—If a benefit to the estate — Co-vendee, if 
acquires indefeasible interest—Suit for pre¬ 
emption, if can lie. 


Where the manager of a joint Hindu family 

who was a joint vendee with another, with a view 
to prevent a threatened suit under S. 22 of the 
Agra Pre-emption Act being decreed, and to save 
the family from the costs of such a suit and the 
reduction of the face value of the sale, transfers 
a minute portion of the joint family property to 
his co-vendee, the sale is for the benefit of the 
iamily and as such the co-vendee acquires an 
indefeasible right in the mahal and a suit for pre- 
emption cannot lie as provided by S. 20 of the 
Agra Pre-emption Act. ( Beimel and Verma, //.) 

S U, 1 i H4N v ■ Bai.deo Prashad. I.L.R. 
a w 9 t> A1 /'J°/5r 183 I C ‘ 572=12 R.A 148=1939 

1939 Ail. £o C > 157=1939 A L J - 344 = A I R 

S. 20 Indefeasible, meaning of. 

1 he word indefeasible' in S. 20 cannot be taken 
to have the restricted meaning of ‘not being liable 
to pre-emption but has its ordinary though wider 
meaning of incapable of being defeated, or not 

liable to be defeated’. A.I.R 1934 All. 343 (F.B.), 

Kel. on. ( Iqbal Ahmad and Bajpai , JJ ) Shiam 
Sunder v . Sarmapi Begam. 188 I.C. 386=1940 
A.W.R. (H.C.) 262=A I.R. 1940 All. 171. 

AGRA TENANCY ACT (II OF 1901)— Super- 

^niposition of a different tenure on a tenant — 
tiffed If am omits to merger. 

When a tenure different in character from the 
one which was enjoyed is super-imposed on a 
tenant then under the old Act there was no ques- 
tion of merger but of suspension or keeping the 
right in abeyance. Hence where a person entered 
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as a non-occupancy tenant just before the Act of 
1926 came into force, takes on a zar-e-peshgi 
lease, there is no question of merger and on the 
determination of the zar-e-peshgi lease the right 
which had remained dormant, namely, that of a 
non-occupancy tenant, revived under the new Act. 
{Marsh, S. AI. and Mehta, J.M.) Jai Kishun Dass 
v. Tulsi Ram. 1939 R.D. 536=1939 A.W.R. (B. 
R») 236. 

--S 11— Landholder agreeing to acknowledge 

status of person as occupancy tenant—Binding 
nature of arrangement. 

Where a landholder or some one authorised on 
his behalf has definitely and with full knowledge 
and consent agreed to acknowledge the status of 
a person under Act II of 1901 as possessing all 
the rights of an occupancy tenant, the arrange¬ 
ment is binding on him. ( Drake Brockman, S.M. 
and Knox, J.M.) Moola v. Rafiq Fatima. 1936 
R.D. 90=1936 A.W.R. 246. 

-S. 20 (3)— Construction — Interpretation — 

‘Subject to the terms of his lease'—Meaning and 
effect of. 

The Agra Tenancy Act of 1901 and that of 1926 
show clearly that it may be provided in the theka 
that the interest of a thekadar is transferable and 
there is no doubt that in S. 20 (3) of the Act of 
1901, the same provision was intended. The 
natural construction according to the rules of 
grammar implies that the clause ‘subject to the 
terms of his lease’ shall also apply to the words 
‘not transferable’ and is not limited to the word 
‘heritable’. (Sulaiman, C. J. and Bennet . J.) 
Lachmi Narain v. Batuk Singh. I.L R (1937) 
All. 588=171 I.C. 203=10 R.A. 239=1937 A.L. 
R. 813=1937 R.D. 425=1937 A L.J. 656=1937 
A.W.R. 699=A I.R. 1937 All. 561. 

———S. 201 (3)— Presumption under — Applica¬ 
bility—New Act coming into force while case is 
in appeal. 

Where a suit is filed before the new Act but 
the new Act comes into force when the case is 
before the appellate Court, the appellate Court 
cannot apply the presumption under S. 201 (3) 
of the old Act which has been deleted by the new 
Act as the rule of presumption is only one of 
procedure. ( Sulaiman , CJ.and Bajpai, J.) Bha- 
wani Prasad v. Bahal Singh. 163 I.C. 767=9 
R.A. 76=1936 A LJ. 801=1936 A.W.R. 611= 
1936 R.D. 246=A.I.R. 1936 All. 492. 

-(Ill OF 1926)— Fixed rate tenancy — Or¬ 
chards of lemons and guavas—Orchards treated 
as grove under Act of 1901 —Change in the 
lazv—Liability of sub-tenant of ejectment —Cow- 
pensation. 

Where the plots in question comprised an 
orchard of lemons and guavas and was treated as 
a grove prior to new Tenancy Act, and the fixed 
rate tenant sued the sub-tenant for ejectment, it 
was held that the plots do not constitute groves 
under the present Act and whatever protection he 
till then enjoyed has been removed by Act of 1926 
and as such the tenant is liable to be ejected. 
Compensation cannot be given under S. 78 
but defendant may apply under S. 98 of Act of 
1926. {Darling S. M. and Botnford . J. M.) 
Mahesh Singh v . Mt. Moola 1938 R.D 656= 
1938 A.W.R. (B.R.) 239=1938 A.L.J. (Supp.) 

oO. 

" C m C°~t enan ls—Position of —Summary of con* 
elusions based on the Provisions of the Act . 
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Summary of conclusions on co-tenants based 
upon a consideration of the several relevant pro¬ 
visions of the Agra Tenancy Act: (1) A number 
of persons holding a tenancy are co-tenants. (2) 
These co-tenants are joint tenants and not tenants 
in common, except for succession. (3) Each co- 
tenant is jointly and severally responsible for the 
whole rent of the holding and entitled to share in 
the joint cultivation of the holding. (4) If one 
co-tenant loses his interest in the holding by sur¬ 
render, abandonment or in any other way except 
by death, the rights of the remaining co-tenants 
are not affected but they remain as joint tenants 
of the whole holding. (5) If one co-tenant dies, 
his interest does not pass by survivorship to the 
® . f r c .°~tenants, whether they are joint in estate 
with him or not, but it passes to his successors 
according to the order of succession in S. 24. (6) 
If there is no such heir, the interest passes by 
survivorship to the remaining co-tenants. (Bennet 
and V er ma, JJ.) Dwarka Das v. Rafiuddin. 
I.L.R (1940) All. 159=188 I.C. 389=1940 A.W. 

(H C.) 188=1940 R.D. 123=1940 A.L J. 
310=A.I.R. 1940 All. 218. 


~1 Licensee, if recognized under the Act— 
Entry as sub-tenant bil ewaz sood— Status of 
tenant—Entry of word ‘Marfat'— Meaning. 

Licensee is nowhere defined in the Agra Ten¬ 
ancy Act. That word so far as the cultivator is 
concerned, is not a term with which the Revenue 
law has anything to do. A person whose name is 
entered as sub-tenant bil ewaz sood is as a matter 
of fact a sub-tenant (i.e.) a non-occupancy tenant, 
buch a person, is treated as a sub-tenant, which he 
is, and not as a licensee, unless there is a docu¬ 
ment to show that the holding has been hypothe¬ 
cated as a security. If the recorded tenant has 
put any person in cultivating possession on his 
behalf except as usufructuary mortgagee or sub- 

i . - name of the cultivator will be 

shown in the remarks column of the khasra with 
the word Marfat. Marfat means that the licence 
can be withdrawn and the licensee removed at the 
sweet will of the recorded tenant. ( Mehta, J.M .) 
Hari Nath ^ngh z;. Satyadeo Singh. 1939 R. 
D. 533=1939 A.W.R. (B.R.) 233. 

r "~ Applicability—Widow succeeding to hus¬ 
band under Act of 1881 and dying after 1926_ 

Succession to—Law applicable. 

The law of succession to be followed in the 
case of a tenancy is the law as it stands on the 
date when the succession opens. In the case of 
tenant who succeeds under Act XII of 

r in w .k° dies ter the enactment of Act III 
of 1926, it is the latter Act that governs succession 
to the widow. ( Darling, S.M. and Bomford J 

T AMDAYal v ‘ Bindeshwari Prasad 1938 
R.D. 121=1938 A.W.R. 72 (B.R.). 

~ Interpretation—Reference to former 4ct 

Permissibility. 

10 £ e r I( I hal Ahmad, /.—Agra Tenancy Act of 
is a consolidating and amending Act as is 
apparent from its preamble. In order to apore- 
ciate the full significance and import of an amend¬ 
ment introduced by the Act reference must of 
necessity be made to the provisions of the former 

Ag \f J ,Iqbal Ahmad > Collister, 
Bajpat and GangaNath, JJ.) Dular Pandey v\ 

fii fn,o UD ? A i 1 L R (1938) All. 563=11 R A 

61=1938 A.L.R. 578=1938 A.L.J. 585=1938 A 
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^ (H 7 C > 38 ^ 17 ^ 1 C 226=1938 R.D. 628= 
A.I R. 1938 All. 396JF.B.). 

m Suits under — Technicalities—Reliance upon 
—Principle as to. 

It is a sound principle that technicalities should 
not be pressed too far in suits under Tenancy Act. 
yUarlmg , S.M. and Bomford, J.M.) Tikori v 

^^ I Jo C haND - 1938 RD * 1=1938 A.W.R.* 
(*> K.) 13. 

-S. 3 a)—‘Improvement’—Building of a 

temple by fixed rate tenant on agricultural holding 
—If amounts to. See Agra Tenancy Act. Ss 1? 
AND 109. 1940 A.L.J. 261. ’ U 

— 3 (2) and (15) —‘Agricultural land f — 

Government Notification—Garden and grove— 
Distinction. 

Grove-land has been defined in S. 3 (15) of the 
Tenancy Act. If a piece of ground comes within 
this definition, then under S. 3 (2) the land is 
agricultural land and cannot be sold through the 

C ? Urt , Am j n Ar acc ording to Government 
Notification, dated March 26, 1932. If on the 
other hand the land is not agricultural land but is 
a garden^ then it may be sold through Civil Court 
Amin. The Act draws a distinction in regard to 
the kind of fruit trees. Certain fruit trees such 
as guavas, peaches, plaintains, papitas, etc., are 
trees which do not constitute a grove, but on the 
other hand mangoes jack fruit, etc., which 

occupy the land for a long period do constitute 
a grove. ( Sulaiman, C.J. and Bennet, J.) Nandu 
Malv. Panna Lal 163 I C. 823 = 9 R A 78— 

--Ss. 3 (3) and (4) and 


132 


Weighment dues— Suit ' for—Jurisdiction—Civil 
or Revenue Court. 

Arrears of weighment dues can properly be 
regarded as "sayar’ within the meaning of the 
definition of the term in S, 3 (4) and S. 132 of the 
Act also applies to the recovery of "sayar* or 
arrears of sayar. A suit to recover weighment 
dues is therefore cognizable by the Revenue 
Court Such a suit need not be instituted in the 
Small Cause Court. ( Harries, J.) Gulzari T at 
Phool Chand. 1936 R.D. 14. UULZARI Lal 

-— s - 3 , (4)—'Sayar'— Claim for a share in 

weighing charges—Jurisdiction of Revenue Court 
Where the case of the plaintiffs amount to a 

£ r V? ar ! of the w ei e hln g charges realis- 
ed by the defendants as licensees of the plaintiffs, 

the claim will come within the definition of ‘sayar’ 

3 . W of the Act and so a suit for it 
1 ' l1 ^ 1 " a Revenue Court. ( Bennet and Verma 

..V OOR Mohammad ’• L alloo. I.LR (19391 
All. 760=184 I.C. 572=1939 R.D. 389=1939 A 

All! 6?4 =1939 A W R ' (H C ) 475=A.LR 3 ?939 


—S. 3 (4)—Sayar— Weighment dues and 
parjot —If sayar. 

Weighment dues being mostly connected with 
agricultural produces weighed by the weighment 
should be classed as sayar as defined by S. 3 (4) 
of the Act. But parjot which is a kind of ground- 
rent paid by persons who are not agriculturists 
must be excluded from the definition of sayar. 
(Drake Brockman , S.M. and Knox, J.M .1 Asfia 
Begum v. Dukhia. 1936 R.D. 520. 

-S. 3 (6)— Tenant — Grove-holder, if a ten¬ 
ant. 
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It is clear from the definition in the Tenancy 
Act that a grove-holder is included in the defini¬ 
tion of tenant. (Marsh, S.M.) Bobdee v. Raghu- 
bir Singh. 1939 R.D. 602—1939 A.W.R. (B R.) 
272 . 

-—Ss. 3(7) and 21 -Applicability—Lessee yi 

sir land—Status of—Liability to ejectment on ex¬ 
piry of lease. 

A lessee in sir land is not a sub-tenant within 
the meaning of S. 3 (7) of the Agra Tenancy Act. 
Statutory rights cannot accrue in sir land: the 
rights which accrue to the lease holder under the 
lease are non-occupancy. On the termination of 
the lease, if he has not been re-admiltcd to the 
holding as a statutory tenant, he is still a tenant 
not coming within any of the clauses of S. 21 of 
the Act, and as a non-occupancy tenant he is liable 
to ejectment. (Darling, S.M.) Kurey v. Z ahariya 
Mal. 1937 R.D. 45 

-S. 3 (7 ) —“Sub-tenant" — Grantee of muafi 

khidmati -Person holding under—Status of — Ss. 
187 and 188. 

It cannot be held that there can be no sub-tenant 
of a rent-free grantee holding a muafi khidmati. 
A service grant is liable to have rent fixed under 
S. 187 of the Agra Tenancy Act, though it may 
also be resumed under S. 188. A person holding 
from such a grantee is a sub-tenant as defined by 
S. 3 (7) of the Act. ( Darling , S.M. and Bom- 
ford, J.M.) Badrt Tf.wari v. Bechai Chanar. 
1938 R.D. 160=1938 A.W.R. (B.R.) 91. 

--S. 3 (14)— "Decree"—Order of remand. 

An order of remand passed by a District Judge 
on appeal is not a ‘decree’ as defined in the Act. 
(Sulaiman, C.J , and Bennet. J ) Pancham v 
Rameshwar. 162 I.C. 954=8 R.A 919=1936 R. 
D. 144=1936 AW.R. 393=1936 A L.J. 337= 
1936 All L R. 522=A I R. 1936 All. 376. 

-S. 3 (14)—Decree—Meaning of—If in¬ 
cludes determination of any question under S. 47, 
C. P. Code. See Agra Tenancy Act, Ss. 249 
AND3.CL.ri4). 1938 A.L J. 63. 

-S. 3 (15)— Grove — Area of 7 biszvas con¬ 
taining 10 full grown mango trees—If grove. 

Where in a small area of 7 biswas there are 10 
full grown mango trees, the plot is certainly a 
grove, however those trees are arranged. The 
fact that some casual cultivation is possible does 
not matter, when the trees preclude any con¬ 
siderable portion of the land being used prima¬ 
rily for any other purpose. (Darling, S.M. and 
Bomford, J.M.) Sarbha Din v. Masuriadin. 
1938 R D 147 = 1938 A.W R. (B.R.) 80. 

--S. 3 (IS) -Grove — Meaning of definition. 

Grove means a specific piece of land having 
trees planted thereon so as to preclude the area 
when the trees are full grown from being used 
for any other purpose. The trees on such an area, 
which is grove land, constitute grove. It is only 
those trees which are grown on a grove land,which 
is land specifically let out for the purposes of 
planting trees, that constitute grove-scattered 
trees are not grove. (Mehta. S.M. and Harper , 
J.M.) Narbadf.shwar Mahadeoji v. Bisham- 
bhar Ram. 1940 R.D. 24=1940 A.W.R. (B.R.) 
47. 

-S. 3 (15)— Grove—Nature of—Character, 

if destroyed by portion becoming bereft of trees— 
Test to be applied—Finding of trial Court- 
Interference in appeal. 


AGRA TENANCY ACT (1926), S. 3. 

A grove is one unit and if a portion is bereft of 
trees the unit character of the holding cannot be 
destroyed by treating that denuded portion as one 
to which the definition of grove under S. 3 (15) 
of the Tenancy Act could not apply. Mere number 
of trees would not constitute an area as grove. 
No hard and fast rule could be laid down. It is 
the peculiar case-figuration of land and the trees 
on this land that would form the data from which 
the Court is in a position to draw the inference 
whether the major portion of the area could be 
put to any other use except the use of growing 
trees. In each case there must be a local inspec¬ 
tion and after hearing the evidence, the Court 
must give a clear finding, and when the trial 
Court has so done, it would be unsafe for an 
appellate Court to interfere with that finding of 
fact. (Mehta, S. M. and Harper, J. AI.) Bechan 
Singh v . Ram Sagar Singh. 1940 R.D. 14= 
1940 A.W.R. (B.R.) 21. 


-S. 3 (15)— Grove land—Plots occupied by 

guavas and plum trees. 

Plum trees though not specifically mentioned 
in the explanation to the definition, are similar to 
guavas and peaches, lienee plots occupied by 
guavas anl plum trees arc not grove land within 
the definition of the Act. (Darling, S. A/.) 
Masit Ullah v. Sardar Singh. 1938 A.W.R. 
(B.R.) 237 (1) = 1938 R.D. 659 = 1938 A.L.J. 
(Supp.) 81. 

- S. 3 (15)— Grove—Retention of character, 

as such—Test to be applied. 

Whether a grove area has lost its character or 
not has to be decided in each case with the 
guidance of the definition of grove given in S. 3 
(15) of the Agra Tenancy Act. In such cases the 
Court has to determine whether the major por¬ 
tion of the land constituting the grove can be put 
to any other use, and if it comes to the conclusion 
that it cannot be put to any other use considering 
the tout ensemble, then the grove has maintained 
its grove character. It is not the number of trees 
that would matter hut it is their location that 
would go to indicate whether the land can be put 
to any other use. (Marsh, S. M. and Mehta, J. 

Manohar Das v . Syed Kazim Husain. 
1939 R.D. 326. 


'Ss. 3 and 23 —Applicability — Permanent 
?ase with right of transfer, planting grove and 
muling houses—Lessee not planting grove — Land 

“L 9 r 07>e—Liability to be sold in execution — 
• P. Act, 3. 117. 

Some plots were leased out to the lessee by a 
ermanent lease. It was stated therein that the 

A n A __ _ _ A. e .« 


\ n ot transfer whether by way of gift or sale 
otherwise. The lessee was also permitted 
er the lease to plant groves or to construct 
ihlings on the leased land. The lessee did not 
Dwever plant any grove on such land. 

. * ’ 11 ^ 1 being agricultural land and 

3 £ 7 ° v n U \ llnc * er S- 3, Agra Tenancy Act, 
i* * ’tV - a PP]»ed to the lease of such 
ac r lntcrest of the tenant of such land 
prrpp Cr f ° r r—I transferable in execution of a 
w» C t^° f \ Clv ‘> Court by virtue of S.23 of the 

achm^xt^ 1, utirf Bennet, J.) 

11 ATUK SlNGH * I L - R - ( 1937) 

11 588 - 171 1 C. 203=10 R.A. 239=1937 A.L.R. 



CIVIL, CRIMINAL AND REVENUE. 



AGRA TENANCY ACT (1926), S. 3. 

813—1937 R.D. 425=1937 A.L.J. 656=1937 A 
W.R. 699=A.I.R. 1937 All. 561. 

-3s. 3 and 242— Order under S. 144, C, P. 

Code—If a decree under Tenancy Act — Appeal, if 
lies. 

An order under S. 144, C. P. Code, is not an 
order in a suit and does not dispose of a suit and 
hence is clearly excluded from the definition of 
^decree’ as given in S. 3 (4) of the Tenancy Act. 
b. 242 speaks only of suits and decrees in suits. 
So an appeal does not lie to the District Judge 
under S. 242 from an order under S. 144, C. P. 
Code. (Misra, /.) Sheo Nandan Singh v. Surat 
Prasad mngh. 179 I C. 39=11 R.A. 348=1938 
AL.X 9 88 = 1938A . W . r .(H.C.) 682=1938 R. 
D. 829 = A.I.R. 1939 All. 22. 

«..4 (b) and (d) — Land taken up for grove 
or cultivation but planted with fruit trees — 
Absence of proof of cultivation by landlord — 
Entry as khudkasht and bagh— Ex-proprietary 
rights—If can be claimed, 

The ancestor of the respondents took up a plot 
of land in 1297 F, either with the intention of 

planting a grove in it or with the intention of 
cultivating it with ordinary crops, but he changed 
nis mind and planted fruit-trees in it. Up to the 
revision of records in 1336 F. f the land had been 

C ? n ™ nUOUsly rec0rded a s khudkasht for a period 
ot 30 years. There was however no evidence to 
snow that the land was continuously cultivated by 
the landlord for 12 years preceding the 1st 
January, 1902, as required by S. 4 (&) of the Agra 
enancy Act. In 1334 it was not being cultivated 
tap A P ro P ne ^ or and was shown as uncultivated 

Held, the claim of the respondents for ex-pro- 
pnetary rights could be maintained in respect of 
the land in question. (Drake Brockman , S.M. and 

RD^’87 Murari Lal v. Joti Prasad. 1936 

\^— Land entered as khudkasht from 
~ Mana 9 ement by trustees of joint family 
—Father one of trustees—Land, if becomes sir of 
joint family or of father alone . 1 

oc eei1 en * ered as khudkasht 
from before 1924-25 and it was managed bv 

2?™ trus [ ees .who were appointed to manage 
the whole of a joint family estate, the land be¬ 
comes the sir of the joint family. The fact that 
the father was one of the trustees and his name 
was entered in the Revenue papers in addition to 
the trustees would not make the land the sir of 
the father alone, and not of the joint familv 
(Bennet and Smith, //.) Inderjit Singh v Gir 
Raj Singh. 164 I.C. 913=9 R.A. 209=1936 A 

H: ?llrA1f. 6 6ti w K ' 51 = IM,> R D 285 =^ : 

- S. 4 (d) — Land if ‘sir’— Test. 

in ! ? nd is rec ? rded a s khudkasht 

m low t. it cannot become ( sir under S 4 (d) of 

Marsel Ji enan , Cy Act - (Dar J, in9 ’ S ' and 

marsh, J M.) Sarbeshwari Debi v. Harnam 
^NCH. l 938 R.D. 661=1938 A.W.R. (B R ) 329 
(1)=1938AX.J. (Supp.) 113. K 329 

~ 4 (d) — Mortgage by co-sharer—Mort¬ 

gagee taking land into khudkasht and acquiring 
pL* r% 9hts—Second mortgage by mortgagor— 
Prior mor tgagee paid off—Subsequent mortgagee 

T can claim to be recorded as co-sharer in sir 
acquired by the prior mortgagee—His remedy. 


AGRA TENANCY ACT (1926), S. 4. 

Where one of the two co-sharers executes a 
mortgage in favour of the other with full rights 
to admit and eject tenants and such mortgagee by 
taking land into khudkasht acquires sir rights in 
such land under S. 4 (d) of the Agra Tenancy 
Act, a subsequent mortgagee from the same mort¬ 
gagor who pays off the prior mortgagee, cannot 
claim to be recorded as co-sharer in the sir 
acquired by the earlier mortgagee, for, when the 
co-sharer of the joint sir parted with his share 
without claiming ex-proprietary rights in the sir, 
the sir became the sir of the remaining co-sharer! 
If the earlier mortgagee has acquired more than 
his proportionate share of sir, then the remedy of 
the subsequent mortgagee is to sue for partition 
( Darling . S.M. and Bomford, J.M .) Punjab 
Sugar Mills v. Lachman Prasad Tewari 1938 
R D. 416=1938 A.W.R. (B.R.) 286=1938 AL 
J. (Supp.) 98. 

“ ‘ S. 4 (d)—Sir land — Land not recorded as 
sir in 1333 F — Person recorded as non-occupancy 
tenant bila tasfia lagan— Claim to land as sir— 
Sustainability. 

A person who is not the sole proprietor but who 
is recorded as non-occupancy tenant bila tasfia 
lagan of certain land cannot claim that land as his 
sir , when the land is not recorded in 1333 F, as his 
khudkasht. Such land is not sir. {Knox, J.M ) 
Ram Das z;. Sarup Singh. 1936 R.D. 117. 

-Ss. 4 (d) and 14 (2)— Construction —* Culti¬ 
vated ’— Meaning. 

Whether it is with reference to S. 4 (d) or S. 14 
(2) of the Agra Tenancy Act the word ‘cultiva¬ 
ted' does not mean the same thing as ‘ploughed" 
and provided that no other party is put in posses¬ 
sion of the land, it is difficult to see why cultiva¬ 
tion should not cover a normal period of fallow 
more especially where the fields are included in a 
farm, the whole of which will not normally be 
under the plough every year without a rest 
( Darling, S. M. and Bomford, J. M.) Jugul 
Kishore Tandon v. Rao Narsingh Rao 1938 
A.W.R. (B R ) 35=1938 R.D. 306. 

-Ss. 4 (d) and 14—Sir land or land equiva¬ 
lent of sit being also grove land—Ex-proprietary 
rights in—When arise—Principles. 

It is beyond question that ex-proprietary rights 
will arise under S. 14 of the Agra Tenancy Act in 
sir land, which is also grove land, when the sir 
holder retains the property in the trees and is in 
possession of the grove standing on his sir after 
sale of his proprietary right. All area of such 
land will form his ex-proprietary holding and will 
be liable to be assessed to rent as it formed por¬ 
tion of his sir holding before transfer of his pro¬ 
prietary rights. But where the sir holder has 
transferred the property in the trees before part¬ 
ing with his proprietary rights, or when the pro¬ 
perty in the trees is transferred at an auction sale 
at the express wish or with consent of the pro¬ 
prietor along with the proprietary rights or 
because of a general condition in the sale certifi¬ 
cate that the property in the trees also “is passed” 
to the auction-purchaser, no ex-proprietary rights 
can arise in favour of the ex-proprietor. If, how¬ 
ever, the property in the trees purports but 
vaguely to be transferred at the auction sale 
along with the proprietary rights, such a transfer 
being inconsistent with the right of occupancy 
reserved to the ex-proprietor by law, his ex-pro¬ 
prietary rights are not lost in any way and extend 
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AGRA TENANCY ACT (1926), S. 8. 


to the trees. This principle applies also to land 
which is the equivalent of sir under S. 4 (d) of 
the Act. (Drake Brockman , S. M. and Knox, J. 
M.) Naim Chand v. Malkhan. 1936 R.D. 493. 

- S.S—Last male owner having only Zamin- 

dari rights —Sir and khudkasht rights not 
possessed by him — Reversioner's right to posses¬ 
sion of sir and khudkasht. 

Where the last male owner had only zamindari 
rights and had no rights of sir and khudkasht, 
and no such rights came into existence when the 
last limited owner died, the reversioner is not 
entitled to the possession of the sir and khud¬ 
kasht. A distinction has been drawn between the 
rights in sir and khudkasht and the proprietary 
rights in S. 5 of the Agra Tenancy Act. ( Bennet, 
J.) Kali Charan Rai Saithwar v. Banka 
Chand. 168 I.C. 694=9 R.A. 675=1937 A.L R. 
399=1937 A.L.J. 147 = 1937 R.D. 50=1937 A. 
W.R. 49=A.I.R. 1937 All. 348. j 

-S. 6 —Joint sir— Mortgage of part with 1 

possession by one only—Absence of proof of 
formal division—If binds other co-sharers—Status 
of mortgagee — Application by for mutation — 
Competency. i 

It is not open to one co-sharer to mortgage 
with possession certain plots which are recorded 1 
as joint sir, on the allegation that he and his co- 
sharers have divided up the£tr among themselves. 
Such a transfer in the absence of proof of a 
formal division is no transfer. The mortgagee 
in possession under such a mortgage can only be 
regarded as being in possession by the licence of 
the co-sharers, which is liable to be revoked at 
any time. He must be regarded as a tenant of 
the sir as a whole and no mutation can be effected 
in his favour. ( Drake Brockman, S.M. and Knox, 
J.M.) Raghupatz^. Sanman. 1936 R.D. 369. 

——Ss. 6 and 14— Joint sir in khata owned 
jointly by five brothers—Mortgage of sir by three 
only—No ex-proprietary tenancy — Effect —Sir 

character — If lost —Sir entry — If to be corrected. j 
Five brothers were recorded jointly as owners 
of a certain khata and of joint sir. Three of them 
mortgaged certain sir plots in the khata but no 
ex-proprietary tenancy was created. 

Held, a proportionate area of the sir land did 
not lose its character of sir, but the sir reverted 
to the other two co-sharers. Consequently the 
sir entry should continue unchanged. (Drake 
Brockman, S.M. and Knox , J.M ) Nageshwar 
Shah v. Bhulai. 1936 R.D. 110 (2). 

Ss. 7 and 17—Sir land—Granting of occu¬ 
pancy rights and transferring of possession — 
Subsequent sale of proprietary rights—Claim to 
ex-proprietary rights on the ground of the invali- ' 
dity of the grant of occupancy rights. 

Where a person confers occupancy rights on ! 
another in respect of his own sir land and trans- | 
fers possession to him and requests by an applica- j 
tion that his sir rights be expunged from the 
khatauni and his request is granted, he cannot 
after the sale of the proprietary rights turn round 

and claim ex-proprietary rights when it is found 

for some reason that the conferment of the 
occupancy rights is invalid. ( Darling, S. M) 
Hans Ram v. Gatnpa Lal. 1939 R D 43=1939 
A.W.R. (B.R.) 131. 

7 0>) an< ? 17 (1) (j)—Sir land in pos¬ 
session of Hindu widow—Alienation of—Alienee's 


right to admit persons to tenancy—Limits of — 
Status of persons admitted by alienee. 

Admission to tenancy as a tenant with a right 
of occupancy is equivalent to the conferment of 
such rights; and as a Hindu widow having only a 
life estate can only confer occupancy rights with 
the written consent of the nearest reversioner or 
the sanction of the District Judge, under S. 17 (1) 
(/) of the Agra Tenancy Act, an alienee from the 
widow would, as regards admission of tenants 
with rights of occupancy, would be subject to the 
same restrictions. A person admitted by the 
alienee to other than sir land cannot be more than 
a statutory tenant. As for sir land, the confer¬ 
ment of occupancy rights brings sir to an end, 
under S. 7 ( b ), provided that the right is conferred 
in accordance with S. 17. When such rights are 
not conferred in accordance with S. 17, the sir 
character does not come to an end, and the holder 
of that land can only remain a tenant of sir. 
(Drake Brockman, S.M. and Knox. J.M.) Rabal 
Singh v. Risal Singh. 1936 R.D. 355. 

- *Ss. 8 and 14— Private agreement as to ex¬ 
proprietary rent — Enforceability. 

Under S. 8 (1) of the Agra Tenancy Act 
parties could not contract themselves out of the 
provisions of law and it follows that parties 
cannot by private agreement seek to override the 
express provisions of law contained in S. 14 (1) 
as to the rent of ex-proprietary tenants. (Mehta, 
S.M. and Harper, J.M.) Parmarthi Rai v. 
Nagesar Ram. 1940 A.W.R. (B.R.) 61=1940 
R.D. 165. 

- -S. 8 (2) (c)— Applicability — Enhanced rent 

ax a result of a new contract—Right to impugn. 

S. 8(2) (c) of the Agra Tenancy Act would only 
apply to an agreement where the rent is allowed 
to be enhanced on any holding beyond the limit to 
be put down by S 50 (2) of the Act. But where 
as a result of a compromise of a suit under S. 82 
of the Act, two of the three tenants enter into a 
new contract as regards the rent, the third one 
cannot be allowed to come forward and impugn 
the transaction and seek a declaration under S. 123 
of Act. (Mehta, J.M.) Muneshar v. Oudh 
Narain Dhar Dube. 1939 R.D. 247=1939 A.W. 
R. (B.R.) 215. 


• jV w ^ Of natltor icj/icj— uc/rniNH- 

tion If constitutes reclamation contract — Accrual 
of statutory rights—If barred. 

Where it is stated in the body of a lease of 
nautor land that it is given to the tenant for culti- 
vation, and there are no special conditions of any 
kind in the kabuliyat executed by the tenant, the 
lease cannot be said to be a reclamation contract, 
by virtue of which the accrual of statutory rights 
is barred. ( Darling , S.M.) Tufail Hasan 
Bhagwant Singh. 1937 R.D. 485. 

- -Ss. 8 and 73 — Lease by Zamindar to theka- 
dar—Covenant contrary to S . 73—Validity. 

a f !? wor d ‘ tenant” in S. 8 of the Agra Tenancy 
Act does not include a thekadar and a zamindar 
can grant a “theka” which contains provisions 
contrary to the provisions of Act III of 1926 in 
regard to tenants It follows, therefore, that a 
covenant m a lease by a zamindar to a thekadar, 

Z ?i h r.° V,de , S that J the thekadar would not be 
- 1 ° n )^ e a ?y deductions even if remissions 

^rrf n * • , a 'lowed hy Government on account of 

hJltl - celest ‘ al calamities, is not affected 
y the pnvisions of S. 73 of the Act. (Bennet and 
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Smith, JJ.) Makhan Lal z;. Mahomad Tawas* 

1W-?io^ AI a N w 5 S A 'L 998 = 164 1 C - 600=9 R.A. 
R • J? 8=1936 AL J- 828=1936 

R.D. 315=A.I.R. 1936 All 628 

——-Ss. 12 and 109 and C P. Code, S 9— 

Fixed rate holding—Rights of landholder — Inva- 

s ‘ on P r0 P r ^tary right—Rented? —Building of 
temple by tenant—If an ‘ improvement ’—5 109 if 
helps tenant * ’ 

The proprietary right in a fixed rate holding 
continues to vest in the landholder and any act of 
the tenant which constitutes an invasion of such 
right must, therefore, constitute a wrong. A fixed 
rate tenant, who puts his holding to a use which is 
lnconsnstent with the purpose for which the hold- 

Ih? | Wa ^i et i’a may thereby jeopardize the rights of 
is anH nd t,° d -fl°, 1 rea ' lsethe rent of the holding 

therefnl vhen I s due and such an act would, 
therefore,constitute ^ an invasion 0 f the proprie¬ 
tary rightof the landholder. There must be a re- 

bJndhn!H her ! V, he 9 vi ' ° r Revenue Court for the 
landholder. Though the remedy by way of eiect- 

there 1 isno t n Va,lab,e a « a « xed rate ‘enant 
there ls no provision in the Tenancy Act barring 

ln3U , nC iVr°L. n or compensation against a fix- 
ed rate tenant. Where a fixed rate tenant to whom 

land was originally let for agricultural purposes 

V° bu ' d a terr 'P !e thereon, it amounts to 
lncons,s ? ent w«th the purpose for which the 

lhi d fLna^ a f S et and hence the landholder can sue 
the tenant for compensation or for an injunction 

and such a suit is neither barred by the Tenancy 

Act, nor is it by the Act made cognizable by 

the Revenue Court. Such a suit in view of 

' V°l e ’ Iles In the Civil Court. 
The building of the temple is not an ‘improve¬ 
ment within the meaning of S 3(11) of the 
Tenancy Act and hence S. 109 of the Act c innot 
be J* n ad -* d ! n defence of such suit. ( Iqbal Ahmad 
and Bajpai, JJ.) Ashrafi Singh v. Rajmata 
Chandrika Prasad Kuari 1940 A L T 2fil — 

»w£K (HC > 248=1940 19 R 40 D. 

? . 13 Break of one year in possession—If 

lain* in hoiA/y a4 _ I • 


AND 


66 


AGRA TENANCY ACT (1926), S. 14. 

ing on after ejectment—Period of tresbai c if 
be counted tn his favour. * ” > if can 

S. 13 of Agra Tenancy Act of 1901 clearlv 

rhrhtfnl t0 be ‘ ng pUt Possession i n a 
rightful manner so as to bridge over the previous 

period before dispossession and the subseoient 

period put in after dispossession. The section 

confers no benefit on a trespasser. Mere entrv of 

a period of cultivation is not conclusive evidence 

T, h^ egards the period .actually put in as a tenant 
The presumption arising out of the entrv ran bl' 

rebutted by other cogent evidence. Where there 

is evidence to show that the defendant was onlv 

trying to hold on after ejectment and had kept the 

te ? m 7 KXZi-riSZ'lI 

Shanker. 1939 R.D. 132=1939 A.WJ?. (B.R E ) 


1319 F. onward throws on the plaintiff th* 
before" 1323 R could not uV^dVwSrdTS^ 

W&fa %£^ A * b o U t S C S b^ and 

Ram RAnK 0 ™^ 0 ^' t She0 Saran Koeri 

kT ,*& P “?#“ 

—Determinatiiuf o^rent^of—Ho'ldmo 6 ^^ * e n iant 

not subject to settlement operations—Basi^of 
S“K si" u - p L *»» «»■>» * 3 °i 


bars ctaim to benefit of the section . 

Where there is a definite break in cultivation 
?u C / e u r aS the L tenant was out of possession 

for the full year, the advantage of S. 13 of the 

A & ra T e " a ;;y t (iyi) could not be claimed 
(Marsh, ^.M. and Mehta, J.M .) Indrajit Pratab 

m“ a Twr h ;bk 1939 rd 3 . 3 = 

Correction. v 1 

. ^here a settlement officer has found the hold¬ 
ing to be a fixed rate holding and it is in the pos¬ 
session of the zamindaras fixed rate holding, but 
one number alone is misdescribed, i.e, as in the 
possession of the defendant as mortgagee but 
who in fact claims it as heir to her mother, a fixed 
rate tenant and the zamindar is aware of the fact 

would hp S H Pa - rt ° f thC - fi , Xed ratC £° ,din «’ there 
would be doing no violence to the language of 

ti f. he A 5 ra T enancy Act ’ if the misdescrip- 

t L® *1 a ?™, ed j° r be corrected and in sustaining 
the plea of the defendant that she is holding it as 

/1f! , w r D ni0the » (Marsh SM and Mehta, 

ontz v Mahadeo Prasad. 1939 R D 

206=1939 A W R (B R ) 204. 

it 7 13 —Scope of—Entry as to cultivation — 

T conclusive as to period put in as tenant — Hold - 

Q.D-5 


sir while in possesZn of JesZTer-SifV/ld ** 
recovering possession of his str from trespasser 

Zhl’f ’ 2 > earS ~ Ri ° ht clad ex proprietary 

A sir holder v/ho recovers possession of k; c 
sir from a trespasser within 12 years from !lf 
date of his adverse possession can as agafiiTt the 

possession 

Singh. 1937 R.D. 4 S1. GH v - b hircunath 

~ Ex -P r °Prietary rights-Accrual- 

is *i e th a e rea Whicb 

share to which the ,i> is appnXani‘b^ff' 

sacs 

(Mehta, J M ) Chandi PrTsad'TewIr^ r ^ htS ' 

F JtSi,\Tl fsS 

-liZrZx' Sx&zp. 

Agreement to an exchange of sir and khudkasht— 
proprietary rights, if arise. 

Where the father and the son agree that the 
property of the joint family should be divided 
equally between them and that the lands which 
were sir and khudkasht of the joint family shouM 
become the str and khudkasht of the party °vho 
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owned a particular lot in which that sir and khud- 
kasht was situate, it is a clear case of exchange 
between the co-sharers in the mahal within the 
meaning of S. 14 of the Tenancy Act, and no 
ex-proprietary rights will, therefore, arise, 
(Bennet and Smith, //.) Indarjit Singh v. Gir 
Raj Singh- 164 I.C. 913=9 R.A. 209 = 1936 A. 
L.J. 993 = 1936 A.W.R. 651 = 1936 R.D. 285= 
A.I.R. 1936 All. 671. 

-S. 14 —Land with trees which make it grove 

land—Proprietor parting with property in land as 
well as trees—Exproprietary rights — If can 
arise. 

A man who has parted with his proprietary 
rights in his land as well as his property in his 
trees thereon which brings it within the definition 
of a “grove land,” has nothing further left in 
which ex-proprietary rights can arise in his 
favour. (Drake Brockman, S.M. and Knox, J.M.) 
Bishambhar Sahai v. Rati Ram. 1936 R.D. 480 
=1936 A.W.R. 1098. 

■■-■S. 14—• Mandatory , character of — Effect- 
Rent agreed to privately. 

In the face of the mandatory provisions of S. 14 
of the Tenancy Act, any rent arrived at by private 
agreement regardless of the provisions of law is 
against the rent fixed under S. 36 of the Land 
Revenue Act. Relief cannot be granted on the 
basis of such rent. (Mehta, J.M.) Nabiullah v. 
Lachhmi Prasad. 1939 A.W.R. (B.R.) 69 (1) = 
1939 R.D. 298=1939 A.L.J. (Supp.) 64. 

—S. 14 (1)— Ex-proprietary rent—If can 
include extra charge for sugar-cane cultivation. 

Under the Agra Tenancy Act, S. 14 (l), the ex¬ 
proprietary tenant holds at a rent which is calcu¬ 
lated on certain fixed rates. Unless they included 
provision for extra rent on the ground of sugar¬ 
cane cultivation, the ex-proprietor cannot legally 
include such extra charge. (Bennet and Verma, 
JJ.) Pauhari Bishunath Jati v. Ramlagan 
Jati. 183 I.C. 471 = 12 R.A 143=1939 A L.J. 617 
=1939 R.D. 234=1939 A.W.R. (H.C.) 313=A.I. 
R. 1939 All. 500. 

-S. 14—Sir land constituting grove—Sale of 

land as well as trees—Claim to ex-proprietary 
rights — Maintainability. 

Where sir land is occupied by trees, which con¬ 
stitute a grove, and both the proprietary right in 
the land and the right in the trees is sold, there is 
no basis left for the vendor to claim ex-proprietary 
rights, and such rights do not arise. (Drake 
Brockman , S.M. and Knox, J.M.) Murari Lal 
v. Joti Prasad. 1936 R.D 87. 

— —S. 14—Scope—Ex-proprietary rights —Sir 
land also grove—Transfer of proprietary rights— 
Accrual of ex-proprietary rights in favour of sir 
holder—Conditions of. See Agra Tenancy Act 
S s. 4 (d) and 14. 1936 R.D. 493. 

--S^ 14 (2)—Construction — ‘Cultivated*_ 

Meaning. See Agra Tenancy Act, Ss. 4 (d) and 
14 (2). 1938 A.W.R. (B R.) 35. 

■Ss. 14 and 15(2 )—Promissory note—Defen¬ 
dant agreeing to pay money to plaintiff, if X does 
not relinquish her ex-proprietary rights—Sale 
deed by X in favour of plaintiff— X not applying 
for surrender of ex-proprietary rights under S. 15 
(2) — Liability of defendant to pay agreed amount. 

The defendant executed a promissory note in 
favour of the plaintiff agreeing to pay him a cer¬ 
tain amount if X, the wife of his brother, did not 
execute a relinquishment of her ex-proprietary 
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rights. X executed a sale deed in favour of the 
plaintiff and ex-proprietary rights arose in her 
favour in accordance with the provisions of S. 14 
of the Agra Tenancy Act. X did not apply under 
S. 15 (2) of that Act for surrender of those ex¬ 
proprietary rights. The plaintiff sued the defen¬ 
dant on the promissory note. 

Held, that there would have been nothing illegal 
in X in doing all that she could do in accordance 
with S. 15 of the Agra Tenancy Act to give effect 
to the contract, that is, she could have made an 
application asking that her ex-proprietary rights 
should be relinquished, and that as she made no 
such application, the defendant became liable to 
pay the plaintiff the agreed amount. (Bennet, J.) 
Baramdin v. Jamuna. 167 I.C. 320 =9 R.A. 540 
-1937 R.D. 40=1937 A.L.J. 15 = 1937 A.L.R. 
173=1936 A.W.R. 1282=A.I R. 1937 All. 123. 

Ss. 14 and 15— Scope— Sir land—Grant of 


« — - - / 
occupancy rights in—Sale of proprietary rights 

subsequently—Death of transferor—Claim by 
widow to ex-proprietary rights—Suit under S. 99 
— Maintainability. 

One D.S. conferred occupancy rights in 12 plots 
of sir land on ZC.il/. The next day he sold his pro¬ 
prietary rights to C. Two days later K.M. applied 
to be recorded as occupancy tenant, and was so 
entered with the consent of D.S. D.S. died shortly 
after and his widow IV.K. brought a suit three 
months later under S. 99, and another under 
S. 121 of the Agra Tenancy Act, claiming ex- 
proprietary rights in the lands in which K.M. was 
conferred occupancy rights. 

Held, that the conferment of occupancy rights 
offended against S. 15 of the Act and was void; 
that Iv.K. as the widow and heir of D.S. inherited 
whatever interest lie had in the potential ex-pro¬ 
prietary rights, and that as she exercised her 
rights to claim them within the period limited, 
she was entitled to be restored to possession, and 
the suit under S. 99 was maintainable and should 
be decreed. (Drake Brockman, S.M. and Knox, 
J.M.) Krishna Murari Lai. v. Uttam Kuer. 
1936 R.D. 488. 

•S. 14 and U P. Land Revenue Act, S 39— 


- - --— — • —V nv.i, vj. j- 

Two co-sharers dividing their sir land—Transfer 
of share by one of them—Both relinquishing their 
sir rights—APplication by transferee for cxpunc- 
tion of entry of sir from the khatauni— Right of 
other co sharer. 

Two co-sharers D and N came to an amicable 
arrangement for the division of their sir land and 
one of them, .V, sold his share to K. Subsequently 
both the co-sharers relinquished all claim to ex- 
proprietary rights in their sir and khudkasht in 
the plot^ specified in the sale deed. The transferee 
asked for the expunction from the khatauni of the 
sir and khudkasht in the cultivation of .V; D con- 
tended that his sir rights still subsisted. 

Held, it is no longer open to D to claim that his 
sir rights still subsisted. The entry of sir should 

, ™ ,ged from the khatauni and the plots 
should be recorded as the khudkasht of the trans¬ 
feree. (Darling, S.M. and Romford. J.M.) 

S22(2) YA SlNGH V ' Nathu Singh. 1937 R.D. 

o li s ; tt \ 4 applicability to sir land. 

of , Agra Tenancy Act only refers to 
* a J'f^nt'nuousiy cuUivated for 10 years mention- 
ea in b. 14 (1) and not also to sir. ( Drake Brock - 
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K : 10 Naim Chand *• iUln 

S. 15 (2 )-Surrender of ex-proprietary 

Hot r HYM hi & /7 _ £7 D.‘ 7 j _ _ r ? 


AND 
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07 ex-proprietary 
ot sir plots. com ^ leted ~^-ti ect —Rights of vendor 

Where an application under S. 15 (2) of the 

riehtsl?' ACt l° r ; su I render of ex-proprietary 
rights by a vendor of J.r plots is dismissed, there 

such th h' , d .surrender of such rights. As 

h“s ex nr. ■ °, r ’' f 50 minded ' can insist on 
rent fiveHT le ‘ ary h ?H ln * bein « demarcated and 

PossessfoVh 6 ^ 0 "\ If he happens to be not in 

Tenancv Art Th h ' S r f medj ' under S - 99 of the 

himself hi The r ndee \ n such a case has only 

comnletin f ° r havin g insisted the 

completion of the surrender prior to the comnle- 

Surti {Darling, S.M . and Mehta , J Af.) 

WR. (BR )Tl6 1938 R - D - 885 =1938 A. 

-S 15 (3 )—Surrender by mortgagor of ex- 
letarv yiohtx — AiQtn'rri ^ ^ 


l i j D ’°,‘ m splte °f surrender—Remedy if 
Revenue Ar T n de l ,ht e r eetion ^tifSofLand 

\\tu , ct or by re 9 ular suit. 

ex-Dronri^ OUgh * (n° rt S a gor had surrendered his 
rfX?v P " etary 7 ghts - nevertheless the S. D. O. 
ghtJy or wrongly awards ex-proprietary rights 

under* 10 the C cor^t*^ by ? ummar y Proceedings 

s£ A -,re K iss^rsi 

~/{gara»“ liassyss 

R.D 775. CH - 1938 AWR - ( B R ) 294=1938 

” "15 (5)— Applicability—Recital in mort 

Efflct-Wail'er^ ° f p0ssesston to mortgagees- 

ceiyj;n re , a PfoPfietor executes a mortgage of 
that hp h^/ r TS a *J d makes a statement therein 
he ii?,ct h hp de J lve [ ed P° ssess, ? n to the mortgagees 
ex-DronripfI a ^ en - bave deb berately waived his 
of thp°T tary "« ht Vn accord ance with S. 15 ( 5 ) 

j m ) ^" ancy Act. ( Darling , S.M. and Bom ford 
391-19W A? A iH ira Lal. 1938 RD’ 

(BK0223. J * (SUPP ° 52=1938 A W.R: 

- 7 . S ;, 16 ~" Company, if could acquire occubanr 
cultivators^ olders in rather than 

av com ' 

: u h m, her P ar ‘ n --S regarded tS the < mseWes Ta 

number of partners cultivating as partners and 

ed' n n t a he tS h Under thC f Ac f ° r a " association engag- 

ea in the business of cultivating not in anvner 
sonal capacity but as shareholders in a busmess 

share n ho h i e i ,r wh °' e c ? nd H ct suggests that they were 
cumv=? ders In 3 buslness rather than actual 

cultivators in any personal capacity, such a com- 

V M aC<,l,lre occu P a,,c y rights ( Darlinn 

K\Zrt B ° mf0r ?' J M ) MACKINNON V. Sampat 

(B R ) SlNHA - 1938 R D - 4=1938 A.WR 16 

7o~ f* r 6 T° ccu t a ^y rights—Determination as 

Art Tc P iXiV t0 U s - be hi"d Sj. 14 to 17 of Tenancv 
j Ejectment or surrender and fresh 

admission—Tackmg of former period of cultiva- 

thaf if ' I7 -° f the Ten ,ancy Act of 1901 implied 
wat if there is a surrender of land with imo ed 

g eement and within a year, the tenant is ad ? mit- 
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ted to some other land, he shall be deemed to 

be'treated ?of al? he la " d e J chan ge and it would 

surrendered If . \> Urp0S fi ldc ' ntIcal) * as the land 

Sn in , ( > u "° U l d take the sar ne charac- 

and fresh J th u- S has been a surrender 

^ rcsh^admission within one year then the 

period of cultivation put in in the area frnm 

theDer S iorf ren f C ’ r h - aS i taken place wiiI be added to 
the period put in, in the plot to which the tenant 

n e V dm,tted \, (AA, “' S -M. and Hamper 

S (B.R.) "9 R dT SlMH - 1939 A W -’ 

-S 16—Parties—Occupancy holding—Suit hv 

2 s$ 

hi!" 4 ,, 8 ” 11 by a ^corded occupancy tenant to eject 
thp } V n - S as ? ub ' tenant s> the latter pleaded that 

the plot in suit was half one field which fell to 
1 * b j J r sh a r e at a partition of the family holding 
; that they had paid rent direct to the zamin? 

tbat tbe zam jndar should be made a party 
the suit, as it was impossible to come to a final 
deasmn as to the status of the defendants^ until 
o* le fl5 ami 5^^f bad been m ade a party. (Darlina 

S. M. and Bomford, J. M.) Sarju Ku/mi v 
Bindhya Chal. 1937 R.D. 23 (1). 

~ 1 ^ and —Occupancy rights—Deter 

—Period % . to ' ts , ac Jl uisiti on—Seven years’ leases 
d l * ° be dedllcted —Status of such tenants 
Where seven years’ leases are executed in 

leases** are Per -° nS aI i eady in possession and the 

, ^ ^^i^^^^^po^by t< th > /par^e^the; 31 * *4 

mnS t’Xfri * 51 .% "£ 5 ? 

rio” Cy *^ 11 ba j to be deducted from the oeriod 

righTs w?, r , the aCcluis , itio1 ; of tbe occupancy 
_ J* , *• Such tenants can be ejected under S 

1 Thinkat 7 / n stafutor y tenant. (Mehta, S.M) 

' R ) 7=1939 RD U T 8 ! HAR RAI - 1939 A WR ' (B. 

—Ss. 16 and 197— Person declared grove- 


holder by High Court- Subseguen, ceasinTo? 
l T a "t n gr °ve — Effect—Status of occupant- 
-Pro'pe?°ent r ry ment eState ~ Corre ^on of jtapers 

subsequently ceases tolie a grove,’ the holder 

theA^ eS T non " oc c u pancy tenant under S. 197of 
, tbe , A f ra , Tenancy Act; if the land be Government 
land, he becomes under S 16 of thp Art ® rnment 

sucl^/b nant ' , He f m “ S t, therefore:be A rJcorded C a U s' 

. ch 1 he applies for correction of papers under 
the Land Revenue Act. (Knox T tu under 
Bibi w R AJA Ram . 1936 R.D 359 ° MaTT °° 

around of l Jr? CCUpanc y ri 9hts—Claim to on 
BuZn if proT^ °’ 1 payment "azrana- 

C o?t h o e f C r r ‘,r° uid t re(luire strict proof in sup- 

admitteffn t,' m ° f - 3 n6W COmer to have b eeu 

1 s i iare ln occupancy rights. When 

fhl uHa?° J n r ttC , n a ^reement of recognition by 
the landlord °f the new comer as an occupancy 

enant, the interested oral evidence of the new 

comer in support of an alleged payment of 

nazrana to the zamindar is not sufficient proof of 

such recognition. ( Darling, S. M.) Bhastu v 

Mohammad Yunus. 1937 R.D. 47. 
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— —S. 17— Occupancy rights—Grant of—Lam- 
bardar admitting persons as joint in tenancy with 
female occupancy tenant—If confers rights on 
persons so admitted. 

The fact the lambardar admits some persons as 
joint in tenancy with a female occupancy tenant, 
cannot have the effect of extending the occu¬ 
pancy rights of the female which are only good 
for her life to the persons admitted by the lam¬ 
bardar. ( Darling, 5* M > Komil v. Sanwal 
Singh. 1938 R.D 114 = 1938 A.W R (BR)53. 

-S. 17— Right of occupancy—Power of 

lambardar to confer on person who had not co¬ 
shared—Consent of co-sharers — Necessity. 

A lambardar has no right to accept as an 
occupancy tenant, a daughter s son when legally 
he could not possibly succeed to his maternal 
grandfather as he was too young to have co¬ 
shared in cultivation with him during his life¬ 
time, without the consent of the co-sharers. 
{Marsh, S.M and Mehta , J.M.) Mumtaz Husain 
v. Chidda. 1939 RD 526 (2). 

-Ss. 17 (1) (a) and 18 (5)— Applicability — 

Occupancy rights—Surrender of in one plot in 
consideration of conferment of such rights in 
other plots—Conferment of rights by plot pro- 
prietor only—Plots forming part of undivided 
khewat— Right to occupancy rights in exchanged 
plots—Remedy of tenant surrendering rights. 

A deed of surrender of occupancy rights in 
respect of a certain plot recited that the surren¬ 
der was made in consideration of the conferment 
of occupancy rights in certain other plots. The 
plots were part of an undivided khewat in which 
the person who conferred the occupancy rights 
was only a plot-proprietor. 

Held, that the tenants could not claim occu¬ 
pancy rights in the other plots by way of ex¬ 
change, as under S. 17 of the Agra Tenancy Act. 
Occupancy rights could not be conferred by a 
single co-sharer and the whole body of co-sharers 
had an interest in the undivided khewat of which 
the plots in question were a part. The tenants 
had their remedy against the plot proprietor 
under S. 18(5) for damages for loss of occu¬ 
pancy rights in the plot surrendered, but so far 
as the other plots were concerned, they were 
only trespassers so long as they were not for¬ 
mally admitted as tenants of the same. {Dar¬ 
ling, S.M and Bomford , /./V/.) Sum Chunder 
v. Rama Chander, 1937 R D. 46. 

--Ss. 17 (l)(b) and 265 (2)— Perpetual lease 

by lambardar conferring occupancy rights—Ail 
co-sharers not concurring—Effect—Position of 

lessee. 

A lambardar without the written concurrence 
of all co-sharers has no authority to confer 
occupancy rights on any one as laid down in 
Cl. (1) {b) of S. 17, but under Cl. (2) of S. 265 
of the Tenancy Act a lambardar is 'entitled to 
settle and eject tenants’. So where a lambardar 
executes a perpetual lease conferring occupancy 
rights and where the co-sharers have not con¬ 
curred, that portion of the lease conferring occu¬ 
pancy rights is inoperative : but the admission of 
lessees as tenants of the holding is not thereby 
rendered null and void, The lessees having been 
duly admitted by the lambardar to the tenancy 
are not liable to ejectment as trespassers. (Dar¬ 
ling, S . M. and Bomford, J. M.) Kharag Singh 
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v. I*hri Singh. 1938 A W.R. (B.R.) 189=1938 
R.D 325. 

-S. 17 (1) (d) — Co-sharer mortgaging his 

share—Right to confer occupancy rights during 
subsistence of mortgage. 

A co-sharer who has transferred his share in 
simple mortgage has no authority to confer 
occupancy rights over the plots covered by the 
mortgage during the subsistence of the mortgage. 
(Darling , S. M ) Kishori Lai. v. Kashi Ram. 
1937 R.D. 255. 

-S. 17 (1) {d) —Occupancy rights—Compet¬ 
ency to confer—IVlien should be present . 

The competency to confer occupancy rights 
contemplated by S. 17 (1) (d) of the Agra 

Tenancy Act must be present when the 
occupancy rights are conferred {Mehta, J.M.) 
Abdul Rauf v. Abdul Ghani 1939 R D 323. 

-Ss. 17 and 19— Each co-sharer collecting 

rent from tenants according to Itis share — 
Lambardar s right to admit a person to a tenancy. 

Where the system in a village is for each and 
every co-sharer to collect rent according to his 
share from tenants, the lambardar has no 
authority as sole collector of rent to admit a 
person to any tenancy. (Darling, S M. and 
Bomford. J. if ) Sitla Bux Singh v Wazir 
Jolaha 1937 R.D. 71. 


—--Ss 17 and 21— Person recorded along zvith 

widow of occupancy tenant—Zaminiar also suing 
him for rent—Status of such person on death of 
widozv. 

Where the name of a person was recorded in 
the khatauni along with that of the widow of the 
occupancy tenant with the knowledge of the 
Zamindar, and the Zatnindar also tr ated him as 
tenant not merely in suing him for rent but in 
arresting him in the course of execution of the 
decree, such a person is not. on the death of the 
widow,liable to be ejected as a trespasser but as a 
non-occupancy tenant. The fact that the Zamindar 
treated him as a joint tenant constitutes no 
recognition ot him as entitled to any occupancy 
rights in the holding. Under S. 45 of the Agra 
Tenancy Act, he has three years from the death 
of the widow in which to apply for fixation of 
rent and consolidation of his status as a statutory 
tenant. If he fails to do that, he will be liable to 
ejectment as a non-occunancy tenant. ( Darling , 
S M. and Bomford, J M) Jafar Ali Khant. 
Maiku. 1937 R.D. 560. 

^ and *22 — Scope—General attorney of 
zamindar consenting to entry of persons as co- 
tenants in occupancy holding in 1920-Entry in 
khatauni not challenged by zamindar at subsequent 
settlement —Zamindar getting rent enhanced os 
against new persons also as tenants — Subsequent 
suit by zamindar to declare added persons not 
occupancy tenants—Maintainability - Estoppel . 

In 1720,when the Agra Tenancy Act of 1901 was 
in force, the names of three persons were added 
and entered in the khatauni as co-tenants in the 
occupancy holding along with that of the record- 
e occupancy tenant with the consent and on the 
authority of the zamindar's general attorney. 
I he terms of the power-of-attoi ncy did not of 
course include any provision for the conferment 
of occupancy nghts. as under the Act of 1901, no 
o'c^?? nCy nghts cou,d be conferred. Subsequently 

n, S cf- em f. nt ,ntervene d; the zamindar did not 
question the correctness of the entry. The land 
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revenue was enhanced and the zamindar brought 
a case and had the rent enhanced and all the foui 

“nants CO o r f e t d he n khatauni wer ^ treated as 

ST i * 

\Z,t “ d <or 

He/d, that the zamindar should not be allowed 

heTai r m 0 of d t a h f e e t V he ' apSeof > 6 vears and d^J 

co-tenant L t h h ree men t0 be recognised m 

the action nf i, £ occl 'P a 7 c y holding and disown 
tneaction of the general attorney who derived 

£ S “ Uth ,°:.' ty from the zamindar and thatlhe 

facts relating to the holding from 1920 constituted 

such a cumulative chain of evidence"hat thl, 
?P e f ra ted as estoppel, especially in view of the 

under S nght C a ould now be conferred 

c u>p 17 of the new Act of 1926. (Darling 

R k Dh l. P PeRtap Singh v. Hira Lal. 1937 
5 1 7 f?? (5) and 127— Registration under 

W here an occupancy tenant admits other 

¥F L ri' - a ^e-en h f S 

pr:x?T?j t^s-T^r/t't 

^earT’ 

such an agreement does not satisfy the reauire- 

mems regardmg registration laid down in*S 17 
(5) of the Act. ( Harper , S.M. and Sothe TM\ 

A H W.R A (B R )85 HUL SM - 1940 R D - 224=1940 
g X 0ve ~h°ld er —-Disappearance of grove—Eftect— 

Occupancy rights retained by tenant after dir 
a rfl;,T nC :, ° throve —T ransfer^of— Validity— 

^f hi- u nd status °f tra nsferee—Application to 

fnr bl tn k 0cc ,V'Pancy rights by means of application 

T °t- hh.R'auni —, Maintainability— 

P remedy . Liability to ejectment. 

Occupancy rights lapse in any plot of an 

occupancy holding which becomes a grove the 

riffht« anC d n ? hts tbere,n are superseded by grove 

hoinlr a n d When the grove disappears the gnive- 

n°df the b f C ° meS a no n-occupancy tenant in the 

the Hint forn ? er occupancy rights not reviving on 
the plot ceasing to be grove. Where, however 

~ t V f °,L mer occupancy tenants manage to 
retain their occupancy rights in spite of the dis¬ 
appearance of the grove plot, a transferee from 

them is not entitled to claim the same rightT 

Occupancy rights are not transferable and the 

fhl nSfere j d ? es not acquire any such rights from 
the recorded occupancy tenants. All that the 
transferee can acquire are grove rights which are 
xtinguished on the disappearance of the grove 
Thereafter t he tra n sferee P i s eit h er a sub-fen ant 

at best e a PaSSer Wh ° hasnever been admitted, or 
in a non_ occupancy tenant. He is not entitled 
j - ap , p . y l° r correction of the khatauni to establi-h 

iTto hT ‘° occu P an cy rights. His proper remed^ 
A i° a regular suit under Ss. 121-123 of the 
Agra Tenancy Act, if he is not content wifh the 
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his tr da1m a to U h b ;an ant - But if he faiIs to establish 
ed t0 b occupancy tenant and is deelar- 

fi?. A ™ u r?on-occupancy tenant under S. 21 of 
the Act, he is liable to be ejected fnrtliwWin u 
the zamindar. (Dorlinn % f ° r,hwlth b y 

Arid Husan. 1938 rTi24. 0 Banwari 

Admission to tenancy. 

of rent m ’ SSi0n ‘° ‘enancy-Acceptance 

It is now established law that the acceptance of 

r 0 " r t , ne ^ Sa t % recognition cotenancy 

(uartmg, 6. M and Bomford, J. M ) Shahid 
Husain v. Harbansa. 1937 R.D. 161 ’ * 

S. 19 —Admission to tenancy—Question of 

widiffi 1 (1 ' Vere J e ^ orded as tenants in 1342 F, 

began in 1326 F.'lnTdT/ F^he^nameTfY 

qlb^ VeA sVfd n ai | erS n S QahlZ and V as 9 hair 
against L. H d 3 3 ° ng been assertin g his rights 

Held, that it is a question of fact whether!. 

TbLSLJ^T T, a r dnlitted by the Zamindar. 
R D 83 ^ 1 Lalwa v. Suraj Din. 1937 

^enof 19 pZof; adm,SSion ° f eiected tenant— 

Jf h « a f t ‘ n « ,t bas been ejected, it is for him to 
prove that he has been re-admitted. If he retains 
possession, the mere acceptance of rent from him 
does not constitute admission of tenancy, nor can 
amistalce committed by the zamindar in mis¬ 
describing him as an occupancy tenant in a suit 
for arrears of rent be construed as an act of re- 
admission. ( Darling , S\ M. and Bomford, J.M) 
Mohammad Asghar v. Manna. 1937 R.D. 378 

,. S \ 19 (b )—Admission to tenancy—What 
constitutes—Acceptance of rent from person in 
possession—Describing defendant in suit for 
arrears of rent as tenant—Effect of. 

Mere acceptance of rent from a person in 
possession or even describing him as a tenant 

I"2. s . u: lt J°J arre a rs °f rent cannot, of itself, be 
sufficient to prove that he was admitted to 
tenancy. (Drake Brockman, S. M. and Knox, 

1936'R.D A 5 M 42 LALJEE BaLJI Ga J ra J Singh. 

Construction and scope. 

b- 19—Construction and scope—Retrospec- 


* A 7 - scope — xetrospec - 

tl gf e f e f ct ~-y on ' occu P a ”cy tenants holding leases 

tenants ° S n °* ex ^ ire d 'If become statutory 
t J?; \ 9 of the A &ra Tenancy Act of 1926 provides 

that every person" who is a tenant of land (not 

eing of the excepted class of sub-tenant) at the 

smT,??nrv1 ment . °t the 4 ct * sha11 be called a 
as if mnta^ n,an ’ section cannot be construed 

wVo\?"iTT/ restrictl ons against those persons 
time when tS dl A rgUnder J cas « for a term at the 
nfTanH h ui?L ActCair,e ,nto force - In the case 
under d S? rsons a s non-occupancy tenants 
r . thlep ” or Tenancy Act of 1901, liable to be 
ejected on the expiry of their leases, when the 
^ases have not expired at the time when that Act 
ceased to operate and the new Act of 1926 came 
in o opeiation, the tenants would become statu¬ 
tory tenants The lessor at the time would have 
n .° £*Snt to present possession of the lands. That 
right, being one which would in due course have 
acci ued. was not one which he had at the time 
when the new Act came into force. The new 
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Act has not taken away any right which he had 
prior to the date when it came into operation, but 
only those which would have accrued to him in 
due time, but which had not in fact then accrued. 
In such a case the question whether the Act has 
retrospective effect is irrelevant. 

Rowland , /.—The words of the statute are wide, 
and they apply not only to tenancies in existence 
at the commencement of the Act but to affect 
contracts entered into before the Act and intended 
to be fulfilled after its commencement. (Agar- 
wala and Rowland , //.) Ram Ranbijaya Prasad 
Singh v. Df.oki Ahir. 15 Pat. 619=18 Pat.L.T. 
84=167 I.C. 865=9 R.P. 438 = 3 B.R. 357=A.I. 
R. 1937 Pat. 180. 

Fallow land. 

■S. 19— Fallow land — Accrual of statutory 
rights. 

A person who has taken a lease of old fallow 
land but has never cultivated it cannot become a 
statutory tenant, and a mere misdescription of 
such a person as 7 taqdar’ tenant in a receipt for 
rent does not constitute a grant of statutory 
rights. ( Bom ford . J.M.) Ram Adhin v. Narain 1 
Rao Patnis. 1937 R.D. 456. 

Statutory tenant. 

—-S. 19 —Statutory tenant — Person in posses¬ 

sion as tenant at time of coming into force of Act 
and becoming statutory tenant—Status of his sons 
—Liability to ejectment under .S'. 44. 

In a suit for ejectment by a lambardar under 
S. 44 of the Agra Tenancy Act, it was found that 
the defendants' father was in possession as tenant 
when the Tenancy Act of 1926 came into force, he 
having begun to hold as tenant in chief in his own 
right from 1325 F. 

Held, that the father of the defendants became 
a statutory tenant in course of law, and the defen- j 
dants, his heirs, were the heirs of a statutory 
tenant; and therefore the suit for ejectment 1 
should be dismissed. ( Drake Brockman, S.M. 
and Knox, J.M.) Avdesh Rai v. Sheo Bhawan. 
1936 R.D. 538 (2). I 

Ss. 19 and 86^-.S Statutory tenancy—When 
can arise—Tenant of sir, subject of transfer — 
Status of—Absence of claim of ex-proprietary 
rights. 

According to S. 19 of the Agra Tenancy Act, 
without actual admission to tenancy nobody can 
become a statutory tenant by merely coming face 
to face with the landholding body and paying 
rent as from before. A tenant of sir, which is 
subject of transfer and in which ex-proprietary 
rights are not claimed, cannot, for that very 
reason, become the statutory tenant of the holding. 
He continues to be a non-occupancy tenant and as | 
such his ejectment will have to be sought under 1 
S. 86 of the Tenancy Act. {Mehta, J.M.) Tagrot- 1 
tam v. Kailas Saiii. 1939 R.D. 395. 

-^'^0 (2)—Ejectment of heir of statutory 

tenant Suit brought ui fifth year of Jus tenancy — 
If premature. 

A suit for the ejectment of the heirs of a 
statutory tenant is not necessarily premature 
because it is brought in the fifth year of their 
period of tenancy. Under S. 20 (2) of the Ten- 1 
ancy Act, an heir is entitled to retain possession 
of the holding of the deceased statutory tenant 
for a period of five years from the latter's death 
and there is no reason why a suit should not be 


brought before the end of the period, so long as 
five years will have elapsed before ejectment 
actually takes place. {Darling, S.M.) Rameshwar 
Das v. Debi Singh. 1937 R D. 254. 

--S. 20 (2) —New contract of tenancy confer¬ 
ring statutory rights — What amounts to—Essen¬ 
tials of. 

On the death of a statutory tenant, his widow 
who was recorded as his heir was sued by the 
zamindar for arrears of rent The parties came 
to a compromise under which a new rent, at a 
much lower rate was fixed and the suit was 
decreed in terms of that compromise. 

Held, that the compromise did not constitute a 
new contract of tenancy conferring statutory 
rights on the widow so as to protect her from 
ejectment. In the absence of a definite admission 
of the tenant to statutory rights by the landlord 
in writing the heir of a statutory tenant would be 
liable to ejectment. {Darling, S.M. and Bomford, 
JM ) Aziz Fatima v. Mukand Lal. 1936 R. 
D. 586. 

-S. 20 (2), Proviso (1) (b)—* Proceedings \ 

meaning of. 

‘Proceedings’ in S. 20 (2), proviso 1 ( b ) must be 
taken to mean effective proceedings. ( Darling , S. 
M. and Bomford, J.M ) Kalka Prasad v. Rahua. 

1938 A W.R. (B.R.) 167=1938 R.D. 551. 

-S 20 (2), Proviso (1) (b)—‘ Proceedings * 

if refers only to effective proceedings — Holding, 
mortgaged with possession—Landholder, if in a 
position to assert his authority before redemption. 

The words ‘no proceedings have been taken’ 
occurring in S. 20 (2), Proviso (1) (b) of the Ten¬ 
ancy Act refers only to effective proceedings being 
taken. Where the holding has been mortgaged 
with possession the landlord is not in a position 
to take effective proceedings in assertion of his 
right till after redemption. {Mehta, S. M.) 
Rajeshwari Prasad Singh v. Sarjoo Singh. 

1939 A.W.R. (B.R.) 26=1940 R.D. 76. 

-S. 20 (2), Proviso (b)— Heir to statutory 

tenant—Failure to eject within time allowed — 
Effect. 

According to the provisions of S. 20 (2), 
Proviso {b) of the Agra Tenancy Act if an heir 
of a statutory tenant is not ejected, within the 
time fixed by S. 20(2), by the landlord, by appro¬ 
priate proceedings, he shall be considered to have 
been admitted to the holding and shall be deemed 
to be a statutory tenant. The admission need not 
be an open one and the heir by sheer lapse of 
time owing to the negligence of the landlord, 
glide into tenancy. ^ {Mehta. S.M. and Harper,!. 
M.) Ram Dular Teli v Rat Bahadur Singh. 
1939 A.W.R. (B.R ) 4=1939 R.D, 80. 

“ 7 ^. s * 20 (2) and 86 (2) — Scope—Ejectment of 

heirs o f statutory tenant—Suit for before expiry, 

of J l ve years of death of statutory tenant —AfaiH* 
tamabihty. 

Although under the law it is intended that the 
heir of a statutory tenant should have five years* 
possession, there is no reason why a suit to eject 
him should not be brought before the end of that 
period, so long as the five years’ period would 
elapse before the ejectment is really made effec- 
tive. lo hold otherwise would involve allowing 
the heir of statutory tenant to hold for more than 
hve years. (Knox, J.M.) Ganga Pasi v. Gaya 
Prasad Sahi. 1936 R.D. 329. 
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7 • , S ; 21—. Applicability—Sir land—Old pro - 
pnefor holding at privileged rent and receiving 

iriJ nta9e QS malikh ana -Status 0 f—Sub-pro¬ 
prietor or non-occupancy tenant—U. P. Land 
Revenue Amendment Act, S. 3. 

rp^° re -ii he British occupation the revenue of a 

certain village was assigned by the Maharaja of 
to , a tem Pie at Aluttra. Subsequently the 

o£ thr , C 3 Se ,V le T ent " ith the representatives 

t temple ; a nd the old proprietors of the 
thlfr S n declared entitled to hold the land in 

receive 10 ^’ t,vat /°" at a Privileged rent and to 

receive 10 per cent, of the rental of the rented 

to n fhe a templ7' !a ' The ^ W3S payable by them 

Held, the old proprietors were necessarily non- 

W V* temple> in acc ordance 
with b. 21 of the Agra Tenancy Act, the temple 

obviously being their landholder, and that they 

were not sub-proprietors as defined by S 3 of the 

Hi; , L:an “ Revenue Amendment Act of 1932 
{Drake Brockman, S. M. and Knox, J. M) 

D 180 RAM Narayan J j v - J agat Singh. 1936 R. 
tM S '- ? 2 — Scope— If retrospective — Sudra 

) 4 II 11 fl/M/*! A ai ... L _ 7 f » • 


AND 


• i . , ... r utyetnve — auara 

Xir Z occupancy holding under Act 

XII of mi—Remarriage-Forfeiture of rights 
-If caused-Act II of 1901-7/ retrospective 

inAfi ra i widow inheriting the occupancy hold- 
mg of her husband on his death while the N W 
P. Rent Act of 1881 was in force would not’lose 

rl § hts . so mherited, because she 

not entln h f r f U ", der h ? r P ersonal law which does 

not entail forfeiture rights on remarriage. Nor 
afte t the llCh - ngbts be forfeited on remarriage 

Act oMOm m ,‘ n n lr Y° l°^ Ce - ofthe Agra Tenancy 

Act of 1901, as that Act is not retrospective in 
operation. (Drake Brockman, SM and Knox, J 
Gaya Singh z/. Bandhu. 1936 R D. 446. 

~"7 i '‘ 23 “T I ; an d held by lessee under perma¬ 
nent lease with right to transfer, build and to 

plant grove-—Lessee not planting grove—Land— 
If grove land-Liability to be sold in execuHon 
Sec Agra Tenancy Act Ss 3 and 10*^7 a t * 

J. 656=1937 A.W.R.699=A I.S! m 7 A if 5^1 ’ 

S. 23— Mortgagee of occupancy holdinn _ 

Ple!i f ° r l rent a< j ainst tenant—Facts to be Proved— 
able. t0 m0r ‘ 9agee s defective title—If sustain- 

3 ^° rtgage , e o£ an occupancy holding 

» i S , S f b ; tenantf °,7 ent ' he has to prove h! 
contract of tenancy. If such a contract existed or 

rent to th^m * c ° nduct * he sub-tenant was paying 
the ,w rt Fu agee ln possession, in that case 

that .‘ h ? mortgagee had derived hU 

_ , hf. nde ^ 3 v P lda hIe or even void transfer would 

the r,i 3 p Sl a 1 could be sustainable against 
the plaintiff. (Mehta. JM) ATathttpa v? toainst 

& *«»»• A.W;R M i ) B.R. C )" 3 ?3=,<,3 E 8 M .£ 

sub - tenant — M aintainability—Sub-tenant 

to Ln !Z :°; d ; and the mortgagee, being a party 
Court. + egal c ° ntract cannot invoke the aid o^ the 

mln hl t0 re , a,Ise an V rent due to him. Such a 
3nbasno locus standi in the Courts. When a 
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sub-tenant who has taken the land from the mort- 
gagee of the occupancy tenant has paid rent to the 
occupancy tenant, it has to be inferred that the 
occupancy tenant has resumed possession of the 
holding, in effect dispossessing the mortgagee, 
and the mortgagee cannot sue the sub-tenant for 
rent, he being the holder of an illegal mortgage. 
(Drake Brockman, S.M. and Knox, J.M.) Putti 
Lal v. Lodt. 1936 R.D. 384. 

——Ss ; 23, 24 and 25—Applicability— Occupancy 

ATxn% C ,%r t0 —Ongtnal tenant dying when 
Act XII of 1881 was m force—Widow succeeding 

u , lfJy" tg J"p 00 — Dau o! lt er succeeding and dying 
a **? r —Law governing succession. 

According to the Tenancy Act, 1926, S. 23 (1). 
the interest of an occupancy tenant is heritable. In 
general the personal law will apply for purposes 
o inheritance, and it is not to have application 
only where it has been modified by statute. The 
burden of proving that it has been so modified is 
on the person who so pleads. When an occupancy 
tenant died in 1882 while Act XII of 18M was in 
force, under which succession was to be according 
to the personal law, and was succeeded by his 
wld , ou J who died ln 1900and who in turn was suc¬ 
ceeded by the daughter who died after the Ten¬ 
ancy Act of 1926 came into force (*’.*.) in 1933 

succession was held to be governed by personal 

S& I s A wa * no j s , hown that the Tenancy Act of 
1920 had modified the personal law in a case like 

that of the one before the Court and that it was 

not necessary for the claimants to show that they 

had shared in the cultivation with the last male 

owner. (Bennet and Verma , JJ.) Har Narain 

Singh v. Nand Ram. 181 I.C. 33=11 R A 544— 

1939 R D. 61 — 1939 A W.R. (H.C ) 27=1939 A 

L.J. 199=A.I R 1939 All. 197. 


7 ... 2? {1)—Execution sale of occupancy 

holding—Tenant not bound by decree or sale if can 
sue to declare sale void. 

Where in execution of a decree against some 
ot the occupancy tenants the holding is sold 
and purchased by the decree holder, one ofthe 

tenants not bound either by the decree or the exe¬ 
cution sale, can sue to declare the sale void as 
being contrary to S. 23(1) of the Tenancy Act 

and the Purchaser as a mere trespasser 

and obtain his relief with reference to the entire 

property and not only with reference to his share 
ot the property. (Bennet and Verma, JJ.) 
D warka Das v. Rafiuddin. I.LR (1940) A 

ol 81 ' ? 2 , 38 ^ 1 n 94 A ° A WR CH.fc ) 188= 

Alibis' 123 - 1940 AL J- 310=A.I.R. 1940 


S n 23 J 2 )( b )—Division of holding under 


9 ?7 Drt A ' A, uj noiamg unaer 

caniZtrn£l \ 0f 0ne * of the hol ^ ers — Zamindar, if 
ca ”™ trodu c e new tenant under S. 23 (2) (b) 

nairtnf . 3 h n !d '^ g ' Yhich stood jointly In’ the 
of two brothers is divided under S. 37 of 

widJw n n anCy vr Ct, on the death of one of them his 
S ° W . h3Sahfe, . ntere ? t a "d the other brother 
j ^ co-tenant^is entitled as reversioner to his 

ac ij^ otker s share in the tenancy. As long 

he holding is not completely divided into two 
oiaings the zamindar cannot introduce a new 

“ nde F S. 23 (2) (b) of the Act so as to 

cleat the rights of the survivor in the holding 

and against his wishes. (Mehta, J.M.I Nautadi 

Ahir. 1939 R.D. 248=1939 A W R 
V-D.K.) 256. * * 
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*S. 23 (2) (b)— Mortgage of occupancy rights 
by one co-tenant to another—Absence of entry — 
Inference. 

Under S. 23 (2) ( b ) one co-tenant is competent 
to transfer to another co-tenant his occupancy 
rights by mortgage. If a mortgagee is in posses¬ 
sion of an occupancy holding, the standing orders 
are that his possession is entered. Where 
there was no such entry it was held it gave 
rise to a suspicion that for some reason or 
other the mortgage had not been acted up n n. 
(Mehta, S.M.) Gaya Din v. Babua. 1940 R.D. 
56=1940 A.W.R. (B R ) 46. 

Applicability and scope. ! 

-S. 24—Applicability and scope—Tenant 

under Act XII of 1881—Widow succeeding and 
completing 12 years—Right of occupancy—Death 
of widow after 1926 —Daughter’s son not co¬ 
sharing in cultivation with grandfather—Right to 
succeed to tenancy. See N.W.P. Rent Act (XII 

of 1881), S. 8 1938 R.D. 121 = 1938 A.W.R. (B. 

R.) 72. 

Co-sharing. I 


-—S. 24— Co-sharing . 

It is necessary for co-sharing in cultivation, 
that there should be pooling of one’s own cattle 
and the implements of cultivation. ( Darling , X. 
M. and Bom ford, J.M.) Reoti Prasad v. Mangali, 
1937 R.D. 443=1937 A.W.R. 1028. 

S. 24—‘ Co-sharing ”— Meaning of — Proof. 

Co-sharing involves a pooling of cattle and the 
implements of husbandry ; and in the absence of 
evidence that the claimant had pooled his cattle 
and implements of husbandry along with those of 
the person with whom he claims to have co shared 
the mere fact that he may have helped the latter 
over the holding would not amount to co¬ 
sh aring. ( Darling , S.M. and Bomford, J.M.) 

Pearey Lal v. Kunjal. 1937 A.W.R 869=1937 
R.D. 397, 


——S. 24— Co-sharing—IVhat constitutes. 

Mere management does not imply co-sharing; 
there must be some measure of pooling of re¬ 
sources to justify a finding to that effect. From 
the facts that a daughter’s son born and bred up 
in his grandfather's house, looked after the 
management, collected rent and performed hP 
funeral obsequies, it cannot be said that there wa< 
co-sharmg. (Darling, S.M. and Bomford J M ) 

f938 T A.W^ JI (B.toT65 PRASAD - 1938 * D 3?8= 


— S. 24— Co-sharing— What constitutes — 
Minority of one of the parties , if affects the ques¬ 
tion. 1 


To constitute co-sharing, there should be pool¬ 
ing of resources, and this requirement applies 
whatever may be the age of one of the parties. In 
the absence of evidence that daughters’ sons living 
with and helping the grandfather had any holdings 
of their own or agricultural slock which they 
poojed with that of their grandfathers’, it cannot 
be held that they co-shared with their grand¬ 
father, however much they helped in the agricul¬ 
tural duties which boys of their age could per¬ 
form. (Darling, S.M. and Bomford, J M ) 
Dkori v . Harakh Ciiand. 1938 R.D. 1 =1938 
f B,R # ) 13 

~"S. 24— Co-sharing in cultivation—Burden of 
proof—Smt by landlord to eject daughter's sons 
of deceased tenant—Plea of inheritance by co- 



AGRA TENANCY ACT (1926), S. 24. 

sharing in cultivation—Proof of definite acts of 
co-sharing — Necessity. 

The burden of proving co-sharing in cultivation 
with the last male tenant lies on those who claim 
the tenancy by inheritance on that ground ; it is 
not enough to prove that the claimants lived 
with the late male tenant, that they helped him in 
cultivation, and that he was too old to manage 
the holding 1 ate 1> at the time of his death What 
constituted the alleged co-sharing must be defini¬ 
tely made clear. In a suit for ejectment of the 
maternal grandsons of the last male tenant, the 
defendants cannot be entitled to succeed on their 
plea of co-sharing with the last male tenant, by 
merely producing evidence which amounts to no 
more than a vague statement that they gave 
assistance to the last tenant; that is not sufficient 
to establish co-sharing. (Drake Brockman, S.M. 
and Knox, J.M.) Gopishwar Prasad Man 
Tewari v. Bai.deo Barai. 1936 R D. 190 

--S. 24— Co sharing in cultivation — What 

constitutes — Proof — Sub-tenancy—If co-sharing — 
Co-sharing in part of holding — Sufficiency. 

It is a mistake to assume that because a col¬ 
lateral is entered as a sub-tenant in a part of the 
holding, he must be taken to have been co-sharing. 
On the other hand that distinctly contradicts the 
claim of co-sharing. Co-sharing in cultivation 
means and implies that the co-tenants pool their 
agricultural stock and the implements and become 
a complete partnership. Further co-sharing in a 
part of the holding does not lead to the conclu¬ 
sion that there is co-sharing as regards the whole 
holding. Where the collaterals of the deceased 
tenant are shown to have been separate from him 
and carrying on their respective cultivations 
separately for a long time, and to have kept 
separate agricultural stock, the claim of co- 
sharing in cultivation must be negatived (Drake 
Brockman, S. M and Knox, J.M.) Sarjoo Koeri 
Z iJoci Ram. 1936 R D 118 

--S. 24 —Sharing in cultivation — Proof — 

Molding sub-let at the tune of death of tenant and 
fora long time before — Effect. 

A person cannot claim to have shared in the 
cultivation when the plots comprising the holding 
were so sub-let when the tenant died, and had 
been sub-let for a long time before that, (Darting, 
S.M. and Bomford, J.M ) Brij Bhushan Saran 
v. Gainda Mal. 1937 A.W.R. 872 = 1937 R.D, 
414. 

Succession. 

- S 21— Succession—Death of one of sci>c~ 
ral brothers—Right of joint brothers in prefer¬ 
ence to separated brothers—Proof of separation . 

On the death of one of several brothers who 
are entitled to a tenancy, the brothers who arc 
joint with him are entitled to the share of the 
deceased brother to the exclusion of the divided 
brothers. But in the absence of definite and 
strong evidence of such separation, all the 
brothers would be entitled. The fact that some 
of the brothers are sons of a different mother by 
the same father is not conclusive of the fact of 
separation (Bomford, J M ) Mannu TkwarI 

^Inderjeet Tewari. 1938 A.W.R. (B R.) 103 
—iy38 R D 166. 

— “S. 24—Succession — Daughter's - son not 

sharing in cultivation—Right of. 

A daughter s son has no right to succeed to the 
occupancy holding of his grandfather unless he 
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has co shared in the cultivation. The fact that 

his grandfather made him his heir will not by 
^ elf hl f m tb e right to succeed. (Darling S 
M. and Bomford, J.M.) Reoti Prasad v Manc * 
ali. 1937 R.D. 443=1937 A.W.R. 1028 ° 

** Construction— lt Lineal male descent 
d ^~ Meanin 9 of Sons—If exclude grandsons 

Per Drake Brockman, S.M.-S. 24 of the Agra 
Tenancy Act does not say that in succession to 

father aid e so°n n h 1S ^ eXclude , tbe g^ndson. Both 
lather and son have an equal interest in the hold- 

ing to the extent of the father’s share ‘Lineal 

male descendants mean sons, grandsons and great 
grandsons alive at the time. &ranasons andgreat 

nM r J^ n0X i c'^o7 _ ^ ccordin g to the natural inter- 
f r !i tat uT tbe succession is per stirpes 

and while the father is alive, the grandsons have 

ed inte?est Ur Tf the /V ontingent > bu * not a vest- 
interest. If the father predeceased his father 

the grandsons will inherit equally the share of 

Tm\ W <? ke BrocL^S M. and Knot 

qLayaqj;. Megha. 1936 R.D 575 

n*>„> ry~Succession to occupancy holding— 
Chela s nght to succeed a mahant. 9 

A chela has no right whatever to succeed to the 
right^mav h n ? hts of a . raa hant, whatever his 

fotd jMi be H 1 C o °M eCtl0n ™ ith the math- (Bom- 

5ms l Vi?) ST s, "“- 

Ri 9 hts% 2 LghteT Wn t0 occu ^' h0ld ™9~ 

n . I r |, ls clear . tbat a daughter cannot succeed to the 

—II A W R (B R > 290=1938 R.D. 480 

'inn nflT 0c I Upan , cy ri ghts—Collateral succes- 
sion Uncle and nephew — Priority. 

occ n U nanrv?! ter .° f colIateral succession to an 
occupancy tenant, an uncle of the late tenant 

theref co l ateral tban his nephew, and the latter 
WraiTL^l no as against the forme" 

Nearest enli^? r Z?J p ? ncy tenant—Succession to— 
cultivation—Rights of. possesswn and sharing in 

onWsdeLThon 0 !,- 3 " occu Pancy tenant devolves 
on his death on his nearest collaterals who have 

been in possession and have shared in the cultiva 

H^l° f i he h ° d,ng durin g Ihe lifetime of 1 the 

(Drake Brockman, S . M. and 

fe / D^02 DnANNI " SARJU Prasad Singh! 

—r—nu? 4 R‘9ht of collateral to succeed under 
—Conditions to be proved or fulfilled 

rln ; '? n ° l necessary that the collateral who is 

Ac Th g M SUC u eedunderS - 24 of th e Tenancy 
Act should not have a separate holding from the 

eceased from whom he is claiming inheritance 

him .n EC - SSary 4. hat he sho,1,d be staying with 
beginni 'f ff 6 ' T*l ere m, ' ght be jointnessln the 

ataH w followed by cesser of commensalitv 

nd later on, one of the members of the familv 

becoming effete there may be a reunion so th£t 
assistance would be available to the membersof 

Allthi^* family in a newly set up commensalitv* 

All that is necessary is that the collateral should 

RAmTA°i| hared ln th - cuItlvatlon - (Mehta, J M ) 
Kadha Krishna v. Gaya Din. 1939 A W R r r 

R ) 23=1939 R.D. 408. W K * 

Q. D.—6 
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- S. 24— Succession under—Rule as to son c 
and grandsons- Stirpital on per capita 
Revenue Courts, including the Board of 

tenanrhf; £ aVe * ,n de g ld,ng cases of succession to 
? a n nc . l . es by sons and grandsons, generally decid- 

f d (3n * b , e ba ^, r s ? f f.ucce ssion per stirpes and not 

finp C c ^^ a ‘ e - lneal descer) dants in the male 
line succeed per stirpes and not per capita That 

in ] lV V \ f ° r direct descendants, whether 

iR J l n H,ndu » Mabom edan or English systems. It 

nten^ Ce r a i ble ^ thatthe Legisla ^e should have 

ward f t0 ay dOWn * a novel or different rule in 
regard to succession to a tenancy (Drake 

Brockman, S.M. and Knox, J.M.) Kesho Saran 

v ' Rachunath Das. 1936 R.D 568. 

Separated sons of occupancy tenant 
—Kight of succession. 

nr?.T^'“; Whetl I er the se P ara ted sons of an 

hav f * right to share in their 
j S'/ Jf bentance - (Darling, S.M. and Bomford, 

=^938 i w R^fB R ) no"" ^ 1938R D177 

~lJldb,n' 2 f~J tcce , sst0 " , to tenant— Undivided 
holding Uncle and uncle’s son—Rights of. 

WhU 6 de i ath ? f a t « nant of an undivided hold- 

MfsRA° m i937 R.D? 454 IANDRIKA DUBE ^ BaNsDEO 
• • , S ., 24 — Succession—Tenant separated from 
h reJ/ 0t ! ler t~ Co s J 1 f rin 0 in cultivation with des- 
wu S ° f ° ne ° f brothers—Heir of such tenant. 
Where a tenant who is separate from his 

t“ t ! lers ’® at death co sharing in cultivation with 
the descendants of one of his brothers the nearest 

of these collaterals is his heir. (Darling S M 

R.D B 596 f ° rd ’ Ashaefi v • Ramji. 1937 

vidTd S ' 2A ~ Succession to tenant—Holding undi- 

.m^ be r e i tb f, bn’d’ng of a deceased tenant is 
undivided, all the co-tenants alive on his death 

* bR P re , sumed c to have co-shared in cultiva¬ 
tion with him. Succession in such a case is 

governed by S. 24 of the Agra Tenancy Act and 
not by survivorship. (Bomford, J.M.) KuherT 
Muneshwar. 1937 R.D. 94. auberb, 

—S. 24 —Succession in twice-born caste— 
Illegitimacy , if a bar. 

baVtoiXrii 1 *' 1 -* 0 Say that il! egitimacy as a 
and ” f e 1S patter of personal law 

Tng d of S 24 nf P m Vlded f °I in the strict word ' 
reLon^fP He tenancy Act, for the simple 

o?lte this,! he sect,OI l does not at all contem- 

4 °f a person and related by 

/M nn d f Ce n' n 3 t "; 1Ce ' born caste - (harper, 
19MA.W.R. rkEOK aT 19,0 RD ' '“= 

tenant if* a ^ r tbe death of an ex proprietary 

had a Ph*M W,doW was . Ieadin g a loose life and 
fiff ? child, on an application by the mother of 

eceased tenant to have her name recorded in 

the khataum in the place of her son’s widow, it 

was held that in the absence of re marriage it 

could not be done and that the law only penalised 

re marriage and not living in sin by a widow. 

(Darling, S.M. and Mehta, J.M.) Mst. Murtiz; 

Mst. Jeo. 1938 A.W.R. (B.R.) 293=1938 R.D.' 
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-S. 24 —Widow succeeding to husband under 

Act of 1881—Death of—Claim by grandson to 
succeed—Sharing in cultivation with last male \ 
tenant—If necessary. 

The last male tenant of an occupancy holding 
died while Act XII of 1881 was in force, and his 
widow inherited the holding under the Maho- 
medan Law and became an occupancy tenant in 
her own right. On the death of the widow, her 
grandson claimed to succeed to the holding, 

Held, that he could inherit provided he could 
show that he shared in cultivation with his grand¬ 
mother, and that he need not prove that he shared 
in cultivation with the last male tenant. ( Drake 
Brockman , S.M. and Knox, J.M.) Dost Moham- 
map zl Jai Lal Singh. 1936 R.D. 50. 

-S. 24 — Widozv tenant — Remarriage — Re¬ 
admission to tenancy—Proof of—Mere acceptance 
of rent—Effect of. 

Mere acceptance of rent from a widow tenant 
who has remarried cannot amount to an admis¬ 
sion to tenancy or re-admission so as to afford 
protection from ejectment, when there is no fresh 
contract of re-admission. ( Darling, S.M. and 
Bomford, J.M.) Must. Tetra v. Zahid Ali. 

1938 A.W.R. (B.R.) 2=1938 R.D. 130. 

-S. 24— Widow — Re-marriage of—Effect — 

Life estate, if ipso facto determined. 

There is no doubt a liability on the part of a 
widow after re-marriage to lose the life estate in 
the occupancy holding of her husband but the 
life-estate does not determine ipso facto on her 
re-marriage. ( Darling , S.M. and Mehta , J.M.) 
Komil v Jogeshwar Prasad. 1938 R D. 940= 

1939 A W.R (B R ) 50 (2). 

-S 24, Proviso —“Sharing in cultivation ”— 

Meanin </ of. 

In a case where the deceased tenant and the 
persons claiming as having shared in the cultiva- 
tion of the holding have not done the actual work 
of cultivation themselves, it has to be shown, in 
order to prove the fact of sharing in cultivation 
that they have made some positive contribution 
towards the expenses of cultivation, such as the 
supply of seed, upkeep of cattle or hiring the 
same, hiring of ploughman, irrigation, watching 
and so forth. ( Drake Brockman, S M.) Maho¬ 
med Mustafa Ai.i Khan v. Mahomed Moazzam 
Ali Khan. 1936 R.D. 349, 

- Ss. 24 and 25 — Re-marriage of widow of 

occupancy tenant — Prooj—Necessity for evidence 
of ceremonies—Widow living in concubinage — 
Liability to ejectnunt. 

To prove the remarriage of a widow there must 
be evidence of some ceremony of some sort so as 
to signify some sort of religious or legal contract, 
even among communities in which re-marriage is 
not a ver> formal ceremony. Granting that the 
widow of an occupancy tenant has been living in 
concubinage with another man, that does not 
entitle the landlord to eject her from the holding 
because what the law penalises is the re-marriage 
of the widow and not her “living in sin”. ( Drake 
Brockman, S.M. and Knox , J.M) Ram Dei v. 
Raghuvansh Narain Singh. 1936 A W.R 364 
= 1936 R.D. 123. 

- Ss. 24 and 26 — Succession to tenancy — 

Survivorship under Hindu Lazo — Applicability — 
Divided brother and undivided nepheivs — Prefer¬ 
ential right. 
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To hold that a joint Hindu family is a single 
“tenant” and that so long as a portion of this 
‘tenant’survives no outsider can have a claim to 
I succession is foreign and contrary to the specific 
provisions of S. 26 of the Agra Tenancy Act. 

S. 26 no doubt leaves it open to the landholder 
to lease a holding to a joint family. But if he 
does so, succession to members of that joint 
family, will be as provided in S. 24 and the 
principle of inheritance by survivorship will only 
apply in the case of ( a ) widows, and ( b ) when a 
co-tenant dies leaving no heir entitled to succeed 
him under S. 24. A separated brother of the 
deceased tenant is entitled to succeed to the 
tenancy under S. 24 in preference to his nephews 
though the latter may have been joint with him. 

( Drake Brockman, S.M. and Knox, J.M.) Dudh 
Nath Koeri v. Chauthi. 1936 R.D. 573 (2). 

--Ss. 24 and 26— Succession to tenant — Hold¬ 
ing undivided—Collaterals of equal degree— 
Rights of. 

Where the holding of a deceased tenant is un¬ 
divided, it must remain a single holding until a 
new contract is made with the zamindar; 
and when the claimants to the tenancy are 
collaterals of equal degree sharing in culti¬ 
vation, they take equal shares in it under 
S. 24 of the Agra Tenancy Act. Succession in 
such a case does not go by survivorship under 
S. 26, as it is not a case of there being no heir to 
succeed. ( Drake Brockman, S.M. and Knox , J. 
M.) Amjad v. Mohammad Mustafa. 1936 R.D. 
177. 

-Ss. 24 and 44— Joint family—Entry of 

holding in the name of one of the members—Not 
treated as separate—Effect—Death of that 
member—Proof of co-sharing, if necessary, to 
resist ejectment. 

Where the members of a joint Hindu family 
live together and manage the commensal affairs 
of the family, though a particular holding might 
be entered in the name of one of the members, so 
long as there is evidence that it was not treated as 
a severalt} and there is evidence that it was treat¬ 
ed as joint and that the family was also joint, the 
holding is practically a joint family holding. As 
such on the death of that member it is not neces¬ 
sary for the other members to prove co-sharing in 
cultivation with the deceased, in order to resist a 
suit for ejectment under S. 44 of the Act. (Bom- 
ford, S M. and Mehta, Offg. S". M.) Kamla 
Prasad v Pashpat I'ratai* mngh. 1939 R.D. 41 
=1939 A.W R. (B.R.) 143. 

-Ss 24 and 44 — IVidow occupancy tenant— 

Re-marriage Zamindar not terminating occu¬ 
pancy rights—Status of widow—Death of widozv 
—Sons by re-marriage—Liability to ejectment — 
Claim to statutory rights — Sustainability. 

If a widow's occupancy rights are allowed to 
continue for her lifetime by the zamindar in spite 
of her re-marriage, such rights are extinguished 
on her death, and her sons by her second husband 
in occupation are liable to ejectment under S. 44 
of the Agra Tenancy Act. Occupancy rights can¬ 
not be extended by re-marriage though they may 
be extinguished by it; and a widow continues to 
be an occupancy tenant with a life-interest only 
if such rights arc not terminated by the zamindar 
on her re-marriage. If the widow fails to claim 
statutory rights herself during her life, her sons 
by the second husband cannot claim such rights 
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and plead that in bar of ejectment. ( Darling, S'. 
M.) Ram Pershad^. Mohammad Shafi. 1937 
R.D. 44. 

-S. 25— Applicability—Widow of deceased 

occupancy tenant recorded in more numbers of 
plots than her husband—Presumption as to extra 
plots—Succession to—If governed by S . 25. 

Where it is found that a widow succeeding to 
the interest of her husband is recorded as occu¬ 
pancy tenant in a larger number of plots than her 
husband, it does not lead to the conclusion that she 
took tip the additional plots for cultivation on her 
own account and in her own right. In the absence 
of evidence to show that she took them upon her 
own account, the balance of probability is in favour 
of the view that her husband took them up rather 
than his widow. Consequently the additional 
numbers cannot descend according to S. 25 of the 
Agra Tenancy Act. (Drake Brockman , S.M.) 
Har Kesh v. Mumtaz Ali Khan. 1936 R.D. 
381. 

---S 25 —-Widow of occupancy tenant re¬ 
marrying — Ejectment — Limitation. 

Where a widow of an occupancy tenant re¬ 
mained in possession and subsequently re¬ 
married, if the landlord wants to eject her, he 
must sue her within 12 years of the date of the 
knowledge of the landholder of the fact of 
re-marriage. ( Darling, S.M. and Bomford, J.M.) 
Musst. Tetra t/. Syed Zahid Ali. 1938 A.W.R. 
(B.R.) 2=1938 R.D. 130. 

“ S. 25 —Grove land devolving on widow — 
Re-marriage — Effect—If incurs liability to eject¬ 
ment—Grove and tenant land — Distinction. 

A grove descends on the holder’s widow as 
personal property, while the succession of a 
widow comes to an end with her re-marriage 
under the Tenancy Law. The widow succeeding 
to the grove does not render herself liable to 
•ejectment by re-marriage. {Drake Brockman, S. 

1936 R T*Xn JM ) SHE0 BaRTI v ' Hansra J- 

??— Si F fond in possession of Hindu 
widow—Alienation of—Subsequent setting aside 

—Effect —Sir land -If reverts to reversioners _ 

Ex-proprietary tenancy—If extinguished—Status 
of tenants admitted by alienee. 

When a Hindu widow in. possession of sir land 
as a life-estate holder alienates her proprietary 
rights and the al enation is subsequently set aside 
on a suit by the reversioners, all sir land in the 
possession of the widow at the time of the aliena¬ 
tion must revert as sir to the reversioners at her 
death or on the alienation being set aside. If the 

alienee has admitted any person to tenancy of sir 

land otherwise than as occupancy tenant, such 
persons will become tenants of sir. The ex-pro¬ 
prietary tenancy of the widow must be deemed to 
come to an end with her death or with the setting 
aside of the alienation. Otherwise her tenancy 
would be one falling under S. 25 (2) of the 
Agra Tenancy Act, and there is no valid reason 
why her heirs to the exclusion of her husband's 
reversioners should come into possession of land 
which she would be entitled to hold and enjoy 
f °r , her life * {Drake Brockman, S.M. and 
c > Rabal Singh v. Risal Singh. 1936 

7 ‘Ss. 25 (1) and (2)— Applicability — Occu¬ 
pancy tenant dying while Act of 1901 was in force 
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and succeeded by widozv—Death of widow after 
Act of 1926 came into force—Devolution of 
tenancy. 

Per Bennet, Ag.C.J. —Where an occupancy 
tenant died while the Agra Tenancy Act of 1901 
was in force, and was succeeded by his widow 
under S. 22 of that Act, and the widow died after 
the Agra Tenancy Act of. 1926 had come into 
force the tenancy devolves upon the nearest sur¬ 
viving heir of the last male tenant in accordance 
with the table of succession for occupancy tenan¬ 
cies and does not devolve upon the heirs of the 
widow under S. 25 (2), Agra Tenancy Act of 
1926. The widow cannot come under S. 25 (2) 
because she has “acquired the right" under S. 22, 
Tenancy Act of 1901, to hold the tenancy of her 
husband “till her death or re-marriage” ; and the 
“right” she acquired had the “liability” to for¬ 
feiture on her re-marriage. To put this widow 
under S. 25 (2), Tenancy Act of 1926, would 
“affect her right and liability” which thing is pro¬ 
hibited by S. 6, U. P. General Clauses Act. More¬ 
over, the words in S. 24, Tenancy Act, 1926: 
“ When a male .... tenant dies” mean “in the case 
of a male tenant's death” and the words do not 
imply that the male tenant should die when the 
new Act is in force, but the section will apply in 
the case of a widow dying after the new Act who 
has succeeded under the former Act. The case 
therefore comes under S. 24 of Act III of 1926 
and the collaterals who shared in the cultivation 
are entitled to succeed, and the widow comes in 
under S. 25 (1) as a “widow of class 2 in S. 24.” 

Per Iqbal Ahmad, /, concurring on different 
grounds. —S. 6, U. P. General Clauses Act, cannot 
be invoked in support of the conclusion that the 
succession to the holding in the case is governed 
by S. 25 (l)of the present Tenancy Act. S. 6 is 
confined in its operation to right, privilege, obli¬ 
gation or liability acquired, accrued or incurred 
under any enactment that is repealed. S. 6, Gene¬ 
ral Clauses Act, has no application to contingent 
rights. Further, though according to S. 22, the 
interest inherited by the widow was terminable on 
her death or re-marriage, it cannot be said that by 
succeeding to the holding she “incurred” any 
“liability” under the former Act. Neither death 
nor re-marriage is a liability though both, be¬ 
cause of the provisions of S 22, had the effect of 
terminating the interest of the widow in the hold¬ 
ing. Further, S. 24 is not applicable to a case in 
which a male tenant died before the present Act 
came into force and was succeeded by his \yidow 
who died after the passing of the present Act. 
However the case is governed by S. 25 (1) as the 
words “an interest in a holding under S. 24” 
mean an interest in a holding analogous to or 
similar to the interest prescribed by S. 24. 

Collister, concurring . —S. 25 (1) applies to 
the present case, as words in S. 25 (1) “who has 
inherited an interest under S. 24” must be deemed 
to mean “who has inherited an interest which 
can be held under S. 24.” 

Per Ganga Nath, J , concurring. —The case is 
governed by S. 25 (1) as the words “under S. 24” 
in S. 25, Cl. (1) mean “from a male tenant.” In • 
order to attract the application of S. 24, the only 
condition that is necessary, is that the tenancy 
should have belonged to a male tenant. 

Per Bajpai , /., dissenting . —The succession to 
the tenancy under the circumstances of the case 
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would be governed by S. 25 (2) of the Act. 

( Bennet , Ag.C.J ., / Ahmad, Colhster, Bajpai j 
Ganga Nath.JJ ) Dular Panday v. Nanda ! 
Budhai. I.L.R.(1938j All. 563 = 11 R.A. 61 = 1938 
A.L.R. 578=1938 A.L.J. 585=1938 A.W.R. 
(H.C.) 385=176 I.C. 226=1938 R.D. 628= 
A.I R. 1938 All. 396 ( F.B). 

-Ss. 25 (1) and (2) —Applicability—Widow 

succeeding to husband as co-tenant under Act of 
1901 — Death of after 1926 — Succession — Daugh¬ 
ter's son not co-sharing with grandfather—Rights 

of. ' I 

The son of the daughter of a widow who suc¬ 
ceeded her husband as co tenant in an occupancy 
holding is not entitled to be recorded as co tenant 
in succession to the widow when he has never co 
shared with his grandfather, S. 25 (1) of the Agra 
Tenancy Act govern the case, and not S. 25 ( D* 
The fact that the widow succeeded under the Act 
of 1901, would not make S 25 (2) applicable. 

( Bomford , J.M.) Mahadeo Mali.ah v. Rum Das 
Mali.ah. 1938 R.D. 123=1938 A.W.R. (B.R.) 
84. 

-S. 26— Co-tenancy — Proof—Claim to share 

holding with paternal cousin—Proof required of 
claimant. 

Mere jointness in business or indeed in living 
generally does not connote co-tenancy. A person 
claiming a right to share a holding with his pater¬ 
nal cousin must prove that the holding descended 
from his grandfather. {Bomford, J.M.) Barhari 
Sonar v. Bunni Lal. 1937 R.D. 100. 

-S. 26 —Inheritance — Competition between 

separated brother and nephew. 

Under the tenancy law as amended by S. 26 of 
the Agra Tenancy Act, when one of the separated 
brothers die, the other must be regarded as the ; 
heir of the deceased brother and he would take I 
the occupancy holding of the dead brother, in i 
preference to the nephew. But in the case of 
fixed rate holding it would devolve according to 
Hindu Law. {Darling, S M and Bomford, J.M.) 
Udit Narain Aihr v. Ram Harakh Ahir. 1938 

R. D. 429=1938 A.L.J. (Supp.) 46 = 1938 A.W.R. 
(B.R.) 231. 

-S. 26 —Object and scope of. 

The whole object of the legislature in enacting 

S. 26 of the Tenancy Act is to make it clear that 
even in the case of persons who are joint in estate, 
they shall be deemed to be tenants in common for 
the purposes of succession so far as the tenancy 
rights dealt with by the Agra Tenancy Act are 
concerned It cannot be read in any way to mean 
that even in the case of persons among whom 
there is no jointness in estate, for {e.g.), members 
of a Mahomedan family, any of the occupancy 
tenants will have rights in the occupancy holding 
which can in any way be analogous to the rights 

of co-parceners in a joint Hindu family. {Rennet 
and Verma, JJ.) Dwarka Das v. Rafiuddin. 
I.L.R. (1940) All. 159=188 I.C. 389=1940 A.W. 
R. (H.C.) 188=1940 R.D. 12 =1940 A.L J.310 
= A.I.R. 1940 All. 218. 

--S. 26 —Scope and effect—Tenant of holding 

being head of joint Hindu family—Presumption 
that whole family is the tenant or that Zamindar 
contracted with whole family—If arises. 

As between a Zamindar and his tenant, who 
happens to be the head of a joint Hindu family 
there can be no general presumption that the 
Zamindar has made his contract with the whole 
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family; and there is no burden cast on the Zamin¬ 
dar to prove that he made his contract only with 
the head of the family acting as an individual and 
not as representative of a joint family. To hold 
otherwise would render meaningless the provi¬ 
sions of S. 26 of the Agra Tenancy Act. There 
is no tenancy existing between the Zamindars and 
the other members of the family. {Drake Brock¬ 
man, S.M. and Knox , J.M.) Ram Oudh Das z/. 
Kauleshar. 1936 R.D. 444. 

-S 26— Uncle's grandson—Right to succeed 

as a co-sharer. 

A grandson of the paternal uncle of the 
deceased cannot claim to succeed as co-sharer. 
{Darling. S.M. and Bomford, J.M.) Sarju 
Kumar Mukerii v. Indertit Singh. 1937 R.D. 

166 (2). 

-S. 27— Scope — Sub-lease of holding — Con¬ 
sideration received in advance — Validity. 

A sub-lease of a holding executed by the tenant 
in consideration of money paid in advance is one 
in contravention of S. 27, Agra Tenancy Act, and 
is void. {Drake Brockman, S.M. and Ktiox, J.M.) 
Parhhu Shanker v. Sukha. 1936 R.D. 108. 

-S. 27— Sub-lease in contravention of—If 

void or voidable. 

A sub-lease in contravention to S. 27 of the 
Agra Tenancy Act is voidable and locus peni- 
tentiac is always given to the tenant to enable him 
to eject the sub-lessee within the time to be fixed 
by Court. {Marsh, S.M. and Mehta . J.M.) Jamuna 
Misra v. Jai Govind Ram Tfavari. 1939 R.D. 
538=1939 A W.R. (B.R.) 238. 

-S. 27 —Void sub-lease by one of the co- 

tenants — Others, if affected. 

The action of one of the co-tenants would bind 
the other co-tenants and hence it is up to the latter 
to see that he does not enter into void leases. 
When there is an illegal sub lease by one, it would 
entail an ejectment of all. {Marsh, S.M. and 
Mehta, J.M.) Kishen v. Kamta Prasad. 1939 
R.D. 309. 

-Ss. 27, 34 (1). 82 (1) and 83— Scope— 

Occupancy tenant—'Transfer of plots to creditor 
in consideration of loan by way of mortgage — 
Validity — Ejectment—Right of landlord—Suit by 
tenant to eject mortgagee as sub tenant — Com¬ 
petency — Maxim, in pari delicto, etc. — Applicability 
—Status of mortgagee. 

An occupancy tenant borrowed a sum of Rs. 300 
from a person and admitted the lender to the 
occupation of three plots of land by an agreement 
in writing under which the lender was to pay a 
I certain sum to the Zamindar by way of rent and 
to appropriate the balance of the yield towards his 
interest. The lease was for five years. But even 
after the lapse of years the lender continued in 
possession and the borrower-tenant sued to eject 
him as a sub-tenant. 

Held, that the transfer was really a mortgage, 
and having been made in consideration of a loan 
was prohibited by S. 27 of the Agra Tenancy Act; 
and that the illegal transfer enabled the landholder 
under S. 34 (i) and S. 82 (1) to eject both the 
transferor and the transferee without mercy and 
without giving them an opportunity for repentance 
under the proviso to S. 83 
Held , further, that the mortgagee was in effect 
a non-occupancy tenant, but not one whose period 
expired at the end of the agricultural year; it 
would expire only when lie had been paid back his- 
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money ; and that as between him and the trans¬ 
feror the maxim u in pari delicto, etc/' applied, and 
the Revenue Court would not help the transferor 
to eject his transferee as a subtenant. ( Drake 
Brockman, S.M. and Knox , J.M.) Tofa v. 

Kacheru. 1936 R.D. 474. 

Ss. 27, 34 (1) and 882— Scope—Sub lease by 
tenant to another to pay creditor of tenant of 
annual sum and rent to zamindar—Validity of 
sub-lease — Tenant—Liability to ejectment. 

A tenant, in order to pay up a debt due by him 
to his creditor, gave a registered sub-lease to a 
third person, an agent of his creditor, the 
arrangement being that the sub-lessee should pay 
annually a certain sum to the creditor of the 
tenant, as well as the rent to the zamindar. The 

tC t/ n y eSSOr was not to get an y*bing at all. 

Held, that the sub-lease being a transaction 
prohibited by Ss. 27 and 34 (1) of the Agra 
Tenancy Act, was illegal and the fact that it was 

favour of the creditor did not make it legal. 
1 he tenant was consequently liable to ejectment 
under S. 82 of the Act on the ground of illegal 
sub-letting. {Knox, J.M.) Lachhman Singh z;. 
Kunji Kuer. 1936 R.D. 318 (2). 

~—$ 28—-Former or lessee of proprietary 
rights Holding over—Fictitious admission of son 
as sub tenant—Status of latter—If co thekadar or 
sub tenant or non occupancy tenant. 

Where a person takes a farm or lease of pro¬ 
prietary rights and acts as a thekadar for several 
years, and towards the expiry of his theka pushes 
in his own son or other near relation as a tenant 
°u s J*b-tenant under him, at an inadequate rent in 
the hope of retaining a hold on a substantial area 
of the land covered by his theka, and holds over 
after the expiry of the term, the sub-letting must 
obviously be held to be fictitious. He cannot be 
regarded either as a sub-tenant or as a co-thekadar 
with his father. Both of them should be recorded 
as non-occupancy tenants .under head 10 of the 
khautam bila tasfia lagan . {Drake Brockman, S. 
M. and Knox, J.M.) Radhey Mohan Lal v 
Mohammad Usman Khan. 1936 R.D. 133. 

- S. 29 (1) and (4)— Occupancy tenant mort. 
gaging and sub-lettmg his plots—Liability to eject 
ment. 

Where the occupancy tenant of a holding of 4 
numbers has mortgaged with possession two plots 
and illegally sub-let the other two. he deserved to 
be ejected. ( Darling , S M. and Mehta, J M.) 
Vindhyachal Rai v. Mahomed Husain 1939 
A.W.R. (B.R.) 13=1939 R.D 305. 

- -Ss. 29 and 32 (3) —Widow holding as heir 

of occupancy tenant — Sub-lease by—Duration of. 

A sub-lease granted by a widow holding as heir 

bo an occupancy tenant under S. 29 of the Agra 

Tenancy Act, subsists after her death for five 

years as laid down in S. 32 (3) of the Act. 

{Darling, S M. and Bomford, J.M ) Kuldip Singh 

v. Rafiq Husain. 1937 A.W.R. 620=1937 R.D. 
286 # 

7- 29 (4)— Sub-lease of five years—Need 

for registration. 

Under S 29 (4) of the Agra Tenancy Act, a 
sub-lease of five years must be registered. The 
fact that the Government in 1885 exempted five 
years agricultural leases from the necessity of 
being registered cannot be invoked in face of the 
clear requirements of a subsequent law. ( Darling, 
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— S. 29 (4 )—Unregistered lease—Possession 
tn Pursuance of—Admissibility of document 

q Va\ a r le u Se A re( l uire d to be registered by 
S. 29 (4) of the Agra Tenancy Act, is not so 
registered, though it might not protect parties, if 
the zamindar had come down on them for illegal 
sub-lettmg, is certainly evidence as to the nature 
ot the transaction between the parties. ( Darling, 

J ^ ^ Nandan v. Zahur. 
1938 ^ 0^381=1938 A.W.R. (B.R ) 166. 

777— S - ^ 9 . (6 )—Benefit under—Person nearly 
blind—If entitled to. 

A tenant who was not a blind man, but was only 

a , w ^?ys ig hted man is not entitled to the benefits 
of Cl. (6) of S 29 of the Tenancy Act which 
applies only to blind persons. {Darling, S.M. and 

J ' M > Mukarram Ali Khan v Puran. 
1938 R.D. 421=1938 A.W.R. (B.R.) 179=1938 
A.L J. (Supp ) 29. 

32 (1) and (3 )—Widow of occupancy 

tenant Sub-lease by — Vahdity—Duration of _ 

Ejectment of sub tenant -Landlord's right. 

A sub-lease granted by a widow of occupancy 
tenant is valid only for her life and will not 
continue to be effective after her death. After 
the death of the widow the sub-tenant cannot be 
regarded as holding under a valid sub-lease under 

b. 62 (3) of the Agra Tenancy Act. S. 32 (1) 
would apply to the case and the landlord has the 
option to allow the sub tenant's interest to 
continue or to eject him under S. 44, as holding 
without valid admission. No suit will lie under 
b. 86. {Drake Brockman, S.M. and Knox, J.M) 

Sa JJad Ah v. Bishambhar Das. 1936 

K.D. 496. 

———-S. 32 (2) / pplicability—Benefit under — 

Right to claim—Extent of and limits to 
The benefit of S. 32 (2) of the Agra Tenancy 
Act is limited to the lifetime of the tenant or for 
1° y ear s whichever is shorter. The section 
cannot be read as covering the lifetime of the 
successors of the original mortgaging tenant. 

1 he tact that a person holds under a valid 
mortgage is not by itself a ground on which he 
can claim the benefit of S. 32 (2). (Darling , S.M. 

°,o?* LC0VIND w. Satnarain 
Lal. 1938 R.D. 174=1938 ALT (Sudd) 2— 

1938 A W R. (B.R.) 93 J 1 PP > 

T 7^* 32 (2)-— Conduct of tenant tantamount to 
abandonment—Mortgagee or lessee—If entitled to 
benefit of 3. 32 (2). 

If the conduct of the tenant in-chief is such as 
suggest that he is abandoning his holding to 
the detriment of a mortgagee or lessee, then the 
mortgagee or lessee is entitled to the benefit given 

t/n 3^ (2) of the Agra Tenancy Act. 

{Darling, S M. and Bomford, J. M.) Nazf.er 
Haider v. Badri Singh. 1937 R D. 85. 

— —-S. 32 (2 )—Benefit of—When available — 
Usufructuary mortgage by occupancy tenant—No 
term fixed in mortgage—Surrender to landlord by 
representative of mortgagee. 

Where an occupancy tenant executes a usufruc¬ 
tuary mortgage in which no term is fixed and 
later on the representatives of the occupancy 
tenant surrenders the holding to the zamindar and 
the mortgagee is sued under S 44 for ejectment 
by the zamindar, he is entitled to the benefit of 
the provisions contained in S. 32 (2) of the Agra 
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Tenancy Act for the mortgage is a subsisting one 
and is in force and no question of the term or ‘the 
remainder of the term of the mortgage' having 
expired can arise. (Barnet and Verma, JJ.) 
Mah\raia of Benares v. Bauleshwar Singh. 
181 IC 852=11 R.A. 619=1939 R.D. 101 = 1939 
A L J. 120-1939 A.W.R. (H.C.) 150=A IR. 
1939 All. 210. 

_Ss. 32 and 99— Tenant filing surrender but 

not paving process-fee and resiling from same— 
Effect— Landlord ejecting sub-tenant - Right of 
tenant to sue under S. 99, for illegal ejectment. 

Under S. 32 of the Agra Tenancy Act to consti¬ 
tute a surrender which would extinguish the 
interest of the tenant, there must be cessation of 
cultivation. A mere notice of surrender does not 
constitute surrender. A tenant who files a sur¬ 
render but who never pays the necessary process- 
fees and resiles from his wish to surrender,—the 
file of the case being ordered to be deposited— 
remains liable for the rent of the holding and 
there is no change in his status. He must be 
regarded as remaining in possession at least con¬ 
structively of the holding. If the landholder 
ejects the sub-tenant acting on the alleged surren¬ 
der, that amounts to illegal ejectment of the 
tenant giving the latter a right to sue under S. 99 
of the Agra Tenancy Act. ( Darling , .S'. M. and 
Bomford, J . M ) ^arup Kohar v. Parbhu Shan¬ 
kar. 1938 R.D. 13=1937 A.W.R. 1205. 

- S. 34— Mortgage of tenancy — If void. 

Mortgage of a tenancy may be illegal and result 
in justifying ejectment by the landlord, but as 
between the mortgagor tenant and his mortgage, 
the Board will not treat the contract void. 17 R. 
D. 370, Ref. to. ( Darling , A. M. and Bomford, J. 
M.) Harsaran Pathak v. Abdullah Kiian. 
1937 R D. 58. 

- Ss 34 and 82— Mortgage of occupancy 

holding—Possession through Civil Court on the 
basis of—Title of person in possession—Liability 
for ejectment. 

Where a mortgagee of an occupancy holding 
obtains possession though it be through Civil 
Court, but only on the basis of his mortgage, he 
cannot be said to derive any title on the basis of 
a decree passed on a void deed of transfer, so far 
as the rent Court is concerned. The transfer 
being void, the transferee is liable to be ejected 
and the Agra Tenancy Act does not provide any 
period for the ejectment of a transferee under a 
void transfer. (Mehta, S. M) Kubf.r Upadhya 
v. Ganga Prasad Gir. 1939 R.D. 34 (2) = 1939 
A.W.R. (B.R.) 144. 

- Ss. 34 and 86— Mortgage executed by occu¬ 
pancy tenant—Last legitimate occupancy tenant 
dying without heirs—Id is mother recorded as 
occupancy tenant—Suit by her to eject mortgagee 
as sub-tenant—Status of mortgagee—Mother if 
bound by the liability on the holding. 

An occupancy tenant executed a mortgage of 
his holding in favour of the defendant who was 
allowed to remain in possesion. He was succeed 
ed by his son and grandson. After the death of 
the latter without heirs, his mother was recorded 
as an occupancy tenant in his place. There was 
no formul re-admission of the woman to the 
tenancy, as a statutory tenant, but the Zamindar 
accepted her as tenant. She sued to eject the 
defendant as a sub-tenant. 


field, the plaintiff though she was not heir to 
her -on in the technical sense, took the holding as 
if she was heir. The defendant is not a sub¬ 
tenant. He held on as a mortgagee of the occu¬ 
pancy holding, with her consent. He is therefore 
only a licensee and not a trespasser. So he can¬ 
not be ejected as a sub-tenant. The plaintiff 
must be held to have accepted the liability on the 
holding. (Darling, S.M. and Bomford, J. M.j 
Gobindi Kunwar v. Surjan Singh. 1937 R.D* 
525. 

-S. 34 (1)—Applicability—Occupancy tenant 

—Transfer to creditor in consideration of loan— 
Landlord's right to eject tenant and transferee. 
Sec Agra Tenancy Act, Ss. 27, 34 (1), 82 and 83. 
1936 R.D. 474. 

-Ss. 34 (1), 82 (1) and 85 (3)—// applies to 

fixed rate tenant. 

Ss. 34 (1),82 (l)and 85 (3) of the Tenancy Act 
can have no application to a fixed rate tenant, as 
such a tenant is given the right of transfer by the 
Act. (Iqbal Ahmad and Bajpai, JJ.) Ashrafi 
Singh v. Kajmaia Chandrika Prasad Kuari. 
1940 A.L.J. 261 = 1940 A WR. (H.C.) 248=1940 
R.D. 175=A.I.R. 1940 A. 389. 

-S. 35— Scope—If exhaustive — Purchaser of 

proprietary right in land from widozv with life- 
estate—Land being sir of purchaser—Transfer of 
proprietary right by purchaser—Declaration of 
exproprietary tenancy—Death of widow and setting 
aside of sale by reversioners in Civil Court — 
Effect—Proprietary and ex-proprietary rights — If 
terminate. 

A purchaser of certain lands from a widow with 
a life-estate subsequently sold lus proprietary 
rights in the lands to the appellant. At the time 
ot the latter sale the transferor held certain lands 
as sir, and proceedings were taken to demarcate 
this sir and to declare his ex-proprietary rights. 
After the death of the widow, the reversioners 
sued in the Civil Court and got the sale by the 
widow set aside. 

Held, that the proprietary right transferred to 
the appellant by his transferor having been only a 
limited right, the ex-proprietary tenancy termin¬ 
ated when that interest came to an end, the pro¬ 
prietary interest of the appellant having itself 
terminated S. 35 of the Agra Tenancy Act is not 
necessarily exhaustive and it is not the law that a 
tenancy can only be extinguished in the manner 
laid down in S. 35. (Drake Brockman. S. M.) 
Shib Charan v. Suraj Prasad. 1936 R.D. 345. 

-Ss. 35 and 107— Succession—ll'idow tenant 

acquiring rights of occupancy - Sub-lctiing of 
entire holding and retirement to another village — 
Right of daughters son to succeed as heir. 

Where a widow tenant who has acquired occu¬ 
pancy rights in a holding in her own right leaves 
the village and retires to another village after 
sub-letting her whole holding, her daughter’s son 
who does not even allege co-sharing with his 
grand father cannot succeed to the widow on her 
death and is not entitled to be recorded as occu¬ 
pancy tenant in succession to the widow. (Dar¬ 
ling, S.M. and Bomford, J M) Ram Dayai. v. 
Bindeshwari Prasad. 1938 R.D 121 = 1938 A. 
W.R. 72 (B.R.). 

--Ss. 35 (1) (f) and 99— Scope—Lands sub¬ 
merged in river — Reformation—Claim to as form¬ 
ing part of occupancy tenancy—Dispossession by 
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landlord.-—Remedy of claimant—Failure to take 
action within six months—Effect. 

A person who claims that certain plots of land 
which were submerged in a river for some years 
formed part of his occupancy tenancy and that on 
their reformation his right has revived, must on 
dispossession by the landholder, must seek his 
remedy under S. 99 of the Agra Tenancy Act 
within 6 months of such dispossession. His 
remedy lies under S. 99, and if he fails to enforce 
the daim within that period, his rights, if any, 
would be extinguished by S 35 (1) (/) of the Act. 
{Drake Brockman , S.M. and Knox , J.M.) Ram 
bANEHl Misra v. Lakhraj Singh. 1936 R.D. 336. 

Tn fho f S '? 6 Merger of occupancy rights 

i i the proprietary rights—No new contract of ten¬ 
ancy brought into existence—Status of sub-tenants 

o uit for their ejectment. 

T H e f pl j intlffs were the occupancy tenants, and 
the defendants were sub-tenants. Subsequently 
the occupancy rights of the plaintiffs merged in 

their proprietary rights by virtue of a partition of 
the mahab The plaintiffs brought a suit to eject 
the defendants as trespassers under S. 44. 

the defendants now occupy the position 
of the tenants in chief of the holding. But in the 
absence of a new contract of tenancy, they can 
only be treated as non-occupancy tenants who are 
liable to ejectment as such. {Darling, S. M.) 
Umrao Singh v. Dina Singh. 1937 R.D. 522 

——-S. 37— Applicability and scope—Partition of 
Excluded tenure ~~ Jurisdlction °f Civil Court—If 

,, J*! ere * s no warrant for holding that S. 37 of 
the Agra Tenancy Act extends to all lands held 
under one tenure, lease, engagement or grant. The 
section is confined to land held by tenants. It is 
only in the cases of suits in which rent paying 

tenancy lands are sought to be partitioned that 
the jurisdiction of Courts other than Revenue 

♦u ng u . nde r s - 37 ls excluded. The 
f t {\ C sectl °ois to confer exclusive juris- 
d Pj ° n ? n - Rev p nue Courts where rent payable by 

*h St -° b - C i. pll . t In the c ase of rent-free 
tenures the jurisdiction of the Civil Court is not 

excluded and the Civil Court is competent to 
divide specific plots constituting a proprietary 
tenure. A rent-free tenure can therefore be 
partitioned by a Civil Court, otherwise than under 
S. 37 . (A lamatullah /,) Gaya Mtsra 7; Pa**** a 
nog Misser. 172 I C. 646=10 R A 405 = 193 ^' 
Lf ' 3=1958 RD. 20=1937 A.W.R mS 
A.L.J 943 =A I R. 1937 All. 794 -1947 

S , Applicability— Transfer of a portion 

holdtnn h\ 1 n //i 
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evidence to prove that there had been a perman¬ 
ent partition of the holdings, a suit will lie for 
partition. The mere fact that some of the fields 
have been separately mortgaged by the respective 
tenants does not prove that there has been a final 
or defimte partition. Such mortgage transactions 

n rV? Ca ! S unk ?? wn in j° int holdings. 

1936 > R.D N 30 T (iy UNI DUBR RAM SARUP 

. „ S ‘ l 1 .—Co-tenant—Suit for division of 

tJnrc absenl from village for over 40 

nt, ~p P ' a,nt, J. s nam , e entered in papers through- 
out Presumption—Abandonment — Burden of 
proof. J 

Possession by one co-tenant is, as a general 
rule, possession on behalf of all the co-tenants. 
The mere fact that a co-tenant has been absent 

J 1 ie v %e for 40 or 50 years cannot lead to 
the presumption that he has abandoned or sur- 

na™ £ K 1S 1 " 1 terest L in the tenancy, when his 
name has been throughout consistently entered in 

the papers. In a suit by him under S. 37 of the 

Agra Tenancy Act the defendant, if he wants to 

non-suit the plaintiff must prove that the papers 

are wrong and that the plaintiff had abandoned 

ad vpkp d e d » a i n ^ t - 1 ]? t x 1S own Possession was 
adverse to the plaintiff for 12 years. (Drake 

Brockman, S.M. and Knox, J.M.) Debi Din Ahir 
v - Bechu Ahir. 1936 R.D. 342. 

lfZZf S ‘LT 3 Jrr Di ^ on 7 of ancestral holding— 

-If f *S£ n ?M r !%j! ed m names of ambers 

l^M^ mber ?i 0f a fami, y partitioned their ancestral 

holding and separate holdings were recorded in 

of e i320 V S °U eparate mern bers, at the settlement 
no.,;,- ' rhere was no suggestion that the 

The n!?” i yaS n °‘ acc >“ iesced in by the Zamindars. 

The question arose about the rights of survivors 

TdfuSC the h . oIdln 2 s of a member who died. 
Held, the mempers are not co-tenants in the 

holdings and cannot claim that the interests of all 

? f ^ hem 5 Ur r> V1Ve , In the who,e holding. (Darlino 
S.M. and Bom ford, J.M.) Sarju Kumar Alu- 

kf.rji V. Inderjit Singh. 1937 R.D. 166 ^2). 

^■37—Division of holding—Duty of Court 
ieav of cn-tpyrnm rh t • J . ^ uuri 


r At J » 7 . % * - ---- V-’WJ A. / t: r 

°t the holding by a fixed rate tenant . 

frC+u ° f th p Agra Tenanc y A ct does not apply 

°i eCa K e0t , at ™ fer of a P° rtl 'on of his 
ll °I dl • 3 rate tenant. {Iqbal Ahmad 

and Bajpai, JJ.) Ashrafi Singh v. Ratmat* 
Chandrika Prasad Kuari. 1940 A.L T 261- 

mo IS <H C > 248 =‘ M ° R t> uiUSa. 

canH?vMi he A fL ra * T £ n ?3- Cy ^ Ct ’ 1926 ' co-tenants 
can divide up their holding by agreement; and 

provided that the agreement is definite and clear 

and intended to provide for a permanent division’ 

none of them can afterwards challenge it and sue 

tor partition. But in the absence of sufficient 


-Remedy of co-i^ntci^J^iff 
sxon as mortgagee. posses- 

Ia dividing U P a holding the Court must act 
within the four corners of S. 37 of the Aera 

h? e ? anCy Act . ,eavin g a co-tenant who claims to 
be in possession as a mortgagee to hie ricrU* 

asserted and an entry-made® if thepapers (Meta 

lw R. (B.r 5 «:' BABUA - 1940 R ° 56 = 19 ^ 

Donee from vuidow°’of°foinf d H^idif i ffi-i to ~ 
possession after mutation Umily tn 

ere a v J i . dow , of a member of a joint Hindu 
family, apples for mutation soon after her 
husband s death, and the remaining members do 
not intervene and object, and the widow there- 
after continues in possession and executes a deed 

entft/pVt faV w ° f h , er dau ghtePs sons, they are 
entitled to ask for a division under S. 37 of the 

Ag T ra Tenancy Act. (Mehta, J.M.) Tagannath 
^JeotTeli. 1940 R.D. 81=1940 A. W.R. (B.Rj 

-S. 37—Division from part of a holding—-If 

open. J 

A suit under S. 37 of the Agra Tenancy Art 
cannot be maintained for a division from part of 
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a holding (Mehta, J.M.) Dulesara v. Rupan 
Rat 1939 R D 23-1939 A.W R (B R ) 120. 

-S 37 — Division of holding—Effect— If can 

affect succession 

A division of holding under S. 37 of the Tenany 
Act cannot affect a person’s right of succession. 
(Bennet and Vertna. JJ.) Mahraji Kuek v 
Mangai I'ande. 188 I.C 310 = 1940 A.W R. (H. 
C.) 11 = 1940 RD. 9=1940 A.L.J, 21=A.I.R. 
1940 All 199 

-_S 3 7 —Division of holding—Absence of 

landlord's consent—Binding character. 

A division of a holding among the tenants 
without the landlord’s consent in writing is not 
binding either on the landlord or on the tenants 
in their relation with the landlord ; it would be 
binding only on the tenants inter se • Drake 
Brockman, S M. and Knox, J.M) Dhanni v. 
Sarju Prasad Singh. 1936 R.D. 202. 

--S 37 — Division of holding—Successive suits 

for—Maintainability 

It is impossible to hold that a fresh suit for 
division of a holding cannot lie, merely because a 
previous suit has been dismissed for default or 
withdrawn ; so long as it is admitted that the 
parties are co-tenants in the holding, there is a 
continuous cause of action and it would be open 
at any time for a co-tenant to claim a division. 
{Drake Brockman, S.M. and Knox. J.M.) Amjad 
v. Mohammad Mustafa. 1936 R.D. 177. 

-S 37 —Division of tenancy - Proof of — 

Grouping of fields as separate holdings in settle¬ 
ment record and separate enhancement of rent — 
If evidence of final division. 

The mere fact that groups of fields are recorded 
as separate holdings at settlement or that rent is 
enhanced on them separately would not be suffi¬ 
cient evidence to prove a definite final division 
made with the consent of the landlord. (Drake 
Brockman, S M. and Knot, J.M.) Dhanni v. 
Sarju Prasad Singh. 1936 R.D. 202. 

-S. 37 —Division of holding—Who can ask 

for—Joint grove-holders—Acquisition of muqar- 
rardari rights by one—If can affect the right of 
others to ask for division of holding. 

S. 37 of the Agra Tenancy Act does not iay 
down what type of tenants could ask for division of 
the holding. If one of several joint grove-holders 
qua tenants subsequently acquires muqarrardari 
rights, that could not enable him to stand in the 
way of the other co-sharers getting their shares 
defined on the ground that the grove had lost its 
character qua one of the co-tenants his interests 
should be in the maintenance of the holding. But 
if he proves that the grove had lost its character, 
then under S. 197 read with S 86, the muqar- 
rardar can get rid of his co-tenants. (Mehta, S 
M. and Harper, J.M.) Bi-chan Singh v Ram 
Sagar 'Inch 1940 R D. 14=1940 A.W.R. 
(B R.) 21 

-S 37 —Division of holding—Entry in village 

papers from 1272 onwards — Effect—Pica of with¬ 
drawal — Onus—Facts to be proved 

Where as early as from 1272 a person's name is 
entered in the villige papers as tenant and the 
entry has continued in the last settlement in 1319 
and also continues up to the present day in 1343 
and the entry is in favour of several tenants, then 
the onus lies very heavily on that co-tenant, who 
alleges that the other co-tenant had withdrawn 
from that holding. He will have to show that 
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some overt act was committed by which the co- 

tenant’s right was denied and that 12 years have 
passed since that period. Else he cannot resist a 
suit under S. 37 of the Agra Tenancy Act for the 
division of the holding. (Mehta, J.M.) Bharat 
Singh v. Pathak Har Sahai. 1939 R.D. 105 = 

1939 A.W R ( B.R.) 167. . f 

-S. 37 —Division of a holding—Right to— 

Entry in last^settlement as occupancy holding in 
name of a woman—Reversion to family on her 
death — Inference. 

Where there is no explanation as to how a 
holding became the sole possession of a woman 
and reliance is placed solely on the settlement 
entry in 1308 in the name of the woman as an 
occupancy holding and where the previous entry 
shows that the holding belonged to the family of 
which the woman was a member and the subse¬ 
quent entries bear out the view that it reverted to 
the family on her death, a son of that woman 
could not resist a division of the holding on the 
ground that it descended to him from his mother. 
(Mehta, S.M. and Harper, J.M.) Bhagwan 
Prasad v. Binoeshwari Prasad. 1939 A.W.R. 
(B.R.) 34=1939 R D 177. 

-S. 37— Private division—If and when can 

affect law of succession. 

A private division of a holding cannot super¬ 
sede the law of succession unless the division is 
definite, clear and intended to provide for a per¬ 
manent division. (Harper. J.M.) Abdul Gafoor 
v. Ali Abbas. 1940 R.D. 157=1940 A.W.R. (B. 
R.) 74. 

-S 37 —Right to apply for division of hold¬ 
ing—Dismissal of a prior suit bila tajwis —If bars 
right. 

Under S. 37 of the Agra Tenancy Act one or 
more co-tenants of a holding can apply for divi¬ 
sion thereof. The fact that a prior suit for divi¬ 
sion of the holding was in fact compromised, but 
the suit was dismissed bila tafwis cannot deprive 
a plaintiff of his right under the Act. ( Darling, 
S M ) Natn Sukh v. Sukhi. 1938 A.W.R. (B. 
R ) 351=1938 R.D. 849. 

-S. 37— Suit under—IVidow inheriting joint 

share of her husband in occupancy holding and 
remarrying—Absence of any recognition of her 
as tenant—Right to ask for division of holding. 

Where a widow inheriting from her husband 
the joint share in an occupancy hoi ling, re¬ 
marries another co-tenant, she is not entitled to 
ask for a division of the holding under S. 37 of 
the Agra Tenancy Act, when she is unable to 
establish that she was at any time after her re¬ 
marriage recognized as a tenant. (Harper. J.M.) 

Hori Lal. 1940 R.D. 196(1)= 

1940 A.W.R. (B.R.) 72. 

~ ‘S 37— r rans fer contrary to—Suit for 
ejectment—Forum 

Where area of the fixed rate tenancy is held by 


vvnere area ot the fixed rate tenancy is held by 
A *•//, ? Sln £ ,e individual without any co-tenant, a 

7 4 " transfer by him of portions of his holding is 

mm#* U ! clc . ar, y contrar y to S. 37 of the Tenancy Act which 

Vnd Hie 1 Sr ya ? wsa * c l ,vision in two Particular cases, 
in 111Q 1 — nce - he sint , for c i ectm ent under S. 82 or for 
in nil JJjunction under S. 85 (3) would lie in the 

ts then 1 & v i nuc C A OUrt - W ennei and I'rnna. JJ.) Kashi 
is, tnen Kahar v Asharfi Singh ILR C1938»All 754= 

nt, who 1938 A.L.J 720=177 I C. 458=11RA 99- 

idrawn 1938 A.L R 747=1938 A W R (H r re??—io«i 

w that R.D. 714=A.I.R. 1938 Al?511 C> S22 “ 1938 
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-S. 37, Proviso— Suit for division of ex¬ 
proprietary holding—Landholder not appearing in 
Court though served — Division , if effective. 

A suit under S. 37 of the Tenancy Act is a 
matter between tenants and it is not obligatory on 
the tenants to join the landholder as a party. But 
under the proviso to the section, a division of the 
holding is not binding on the landholder unless he 
agrees thereto in writing. This is a mandatory 
provision which cannot be ignored. Where there¬ 
fore in a suit for a division of an ex-proprietary 
holding, the landholder, though served personally 
with a notice, took no part in the proceedings, the 
division of the holding is ineffective for want of 
the landholder’s formal consent in writing. 
(Darling, S.M. and Bomford, J.M.) Tolaram v. 
Mulchand. 1937 R.D. 206. 


T> PwK * A • ^ ^ * v \ 

• ( * * c * re * # 7 I 

5 Tenancy act (1926), s. 38. 

Ss. 37 and 99—. Recorded co-tenant—Right 
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S. 37—Division of holding—Effect—Mort- 
gage by co-tenant of his share after division— 
^omty to ejectment. See Agra Tenancy Act 

iMnon , ^ AND 37 —Liability to Ejectment. 
1939 R.D. 267. 


—S. 37 and Land Records Manual, para. 80 

Division of holding—Requirements of law as to 
—Private division—Effect-Consent of landlord 
when can he presumed. 

The law requires that for a division of hold¬ 
ing to be binding on the landlord, he must give 
his assent in writing. The mere division of 
holding for convenience would not necessarily 
raise a presumption that the holding has been 
formally divided up and the joint responsibility 
of co-tenants to pay the rent has been put an 
end to. The provisions in para. 80 of the Land 
Records Manual require that if there has been 
no writing, then an entry to this effect must be 
made in the khatauni. This entry should be 
made even if there has been an oral agreement. 
The implication of the rule thus is that if all the 
circumstantial evidence indicates a division with 
consent and if there is no entry in the khatauni, 
the fact of consent being in writing may be pre¬ 
sumed. (Mehta, S.M. and Harper , J.M.) Gazi v 

mo rd a i66 INGH ‘ 1940 A WR ‘ ( BR ) 57 = 


oPPly. ^ Partition under S.sV-ZMVrs 
supporting defendants-!f affects plaintffsrighL 

th A 'r Ult by a A recorded co-tenant under S. 37 of 
the Tenancy Act, cannot be met by the plea that 

the suit ought to be under S. 99 as the zamindars 
are supporting the defendants, for the possession 
t?' 1 j n r nt i s the Possession of all co-tenants 

-n %ttira.f£ sits arts 

Ss. 37 and 121 —Application by recorded 
tenant for partition under S. 37—Possibility of 

opposition from landlord—Suit under S 121 if 

necessary. ' ' J 

A tenant who has been recorded as a co-tenant 

in proceedings under S. 42 of the Tenancy Act, is 

shari ed T» SUC Und ? r 37 f or partition of his 
share. The necessity of filing a suit under S. 121 

m case of opposition from the landlord, does not 

rBn y i°!| h V£r ,t x 0f D SUch a recor< ied co-tenant. 

( Bomford , J.M.) Ran Autar v. Ganesh 1938 
R.D. 282=1938 A.W.R. (B.R.) 45 UANESH * iy3 « 

. Ss. 37 and 121— Co-tenant seeking posses¬ 
sion against tenants in possession—Proper remedy 
A co-tenant who is out of possession and* 
desires possession should bring a case under S. 37 

hf^LTi enan ^L Act * If ’ however » the zamindar 
has challenged his status as tenant, he is entitled 

to bring a declaratory suit under S. 321 of the 

Act m the first instance. ( Darling , S.M and 

MR * 584 ) CHHATAR,,H ari Ahir\ Ganesh! 


——Ss. 37 and 3(14) —Suit under S. 37 —Appeal 
— Limitation—Starting point—Analogy of prelimi¬ 
nary and final decree , if applies. 

In a suit under S. 37 of the Tenancy Act the 
final adjudication takes place only when the divi¬ 
sion is complete and limitation for appeal starts 
only from that date. The Agra Tenancy Act does 
not contemplate the existence of a preliminary 
and a final decree as understood by O. 20, R. 18, 
C P. Code. {Mehta, J.M.) Dulesara v. Rupan 
Rai. 1939 R D. 23 = 1939 A.W.R. (B.R.) 120. 

--Ss. 37 and 44— -Joint living and cultivation 

by brothers—One of them recorded as occupancy 
tenant — Disputes—Proper remedy of recorded 
occupancy tenant. 

Wnere the plaintiffs and defendants were the 
sons of the same father and mother and all lived 
jointly and cultivated jointly and one of them is 
recorded as occupancy tenant, his remedy, in case 
of disputes, is under S. 37 of the Agra Tenancy 
Act and not by a suit under S. 44 against his 
brothers. (Marsh, S.M. and Mehta, J.M.) Raja 
Ram v. Pancham Singh. 1939 R.D. 492=1939 
A.W.R. (B.R.) 217. 

Q, D .—7 


~ j-, ^ s * 12 * Procedure—Simultaneous 

under, involving identical questions—Decreeing of 
one and dismissal of other—Appeal in both— 
Proper procedure—Decree allowing appeal in one 
and. order of remand in other—Propriety 
Where a suit is filed by a tenant against his 
landlord under S. 37 of the Agra Tenancv Art. 
and the land^rd files a suit against the tenant 
under S. m, and the former suit is decreed and 
the latter dismissed, if appeals are filed in both 
suits, the appellate Court should refrain from 
passing any final order in one of them, when he 
remands the other suit to the lower Court for 

_ . Q ( same questions are 

exactly in issue in each case. To allow the appeal 

in one and to remand the other is not the 
correct or proper procedure. (Darling, S.M. and 
Bomford, J.M.) Renuka Rai v. Shyam Dutt 
Rai. 1938 R.D. 133=1938 A.W.R. (B Rj 81 

— Ss ;, 3 - 7 ,.? nd , 123 r ~Applicability — Dispute 
between plaintiff and defendant claiming share in 

I tenancy Suit under S. 123—Maintainability — 
Proper remedy. 

When it is clear that the dispute between the 
parties is as to a share in the tenancies in dispute 
both the plaintiff and the. defendant claiming a 
share in the tenancies, the proper remedy is a suit 
for partition under S- 37 of the Agra Tenancy 
Act, as the plaintiff’s title can perfectly well be 
decided in such a suit. A suit for declaration of 
joint tenancy-in-chief with the defendant is not 
the proper remedy. {Knox, J.M.) Anmol Pande 
v. Ram Lal. 1936 R.D. 371. 

-Ss. 38 and 265— Scope — Co-sharer landlords 

—Exchange of khudkasht land by some with 
occupancy tenant without consent of new co-sharer 
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—Validity — If can be given effect in correction of 
papers. 

The conferment of a right of occupancy is a 
thing which even a larnbardar cannot do except as 
provided by S. 265 of the Agra Tenancy Act. An 
exchange by some of the co-sharers with an 
occupancy tenant of khudkasht lands without the 
consent or knowledge of another new co-sharer 
operates as a sort of conferment of occupancy 
rights under S. 38 of the Act, and is therefore not 
valid so far as the tenants are concerned and 
cannot therefore be given effect to in proceedings 
for correction of papers under the Land Revenue 
Act ( Drake Brockman, S.M. and Knox, J.M.) 
Gurdial Singh v. Madho Singh. 1936 R.D. 136. 

- S. 40 — Application under—Duty of Collector 

—Local inspection — Necessity. 

When an application under S.40of the Tenancy 
Act is made for the acquisition of certain lands, it 
must be treated by the Collector as judicial 
proceedings. A local inspection by the Collector 
is absolutely necessary. ( Darling , S.M. and 
Marsh, J.M.) Raj Kumar Prasad v. Mansab. 
1938 A.W.R. (B.R.) 327 = 1938 R.D. 620. 

- S.40 —Application wider—Local inspection 

— Necessity. 

Where an applicant asks for acquisition of 
certain land in order to enable him to run compact 
and consolidated farms, the Collector should make 
a local inspection of the land. If the applicant has 
already the existing khudkasht which he genuinely 
cultivates himself, he is justified in asking for his 
khudkasht to be consolidated, if he can give rea¬ 
sonable grounds for his request. That can only 
be settled by a local inspection. {Marsh, S.M. 
and Mehta , J.M.) Ghulam Mujtaba Beg v. 
Jhanjhan. 1939 R.D. 528=1939 A.W.R. (B.R.) 
228. 


-S. 40 —A cquisition — Jitstification — Negath¬ 
ing circumstances—Object of S.40. 

Where the applicant lives in a different tahsil 
twenty miles away from the village in question 
and has himself allowed a compact block of his to 
be sliced away and has never systematically 
carried khudkasht cultivation in the real sense of 
the term, there is no justification for acquiring a 
compact block of tenants in order to make a 
compact block for such an applicant. One of the 
reasons for enacting S. 40 of the Agra Tenancy 
Act was that a genuine khudkasht holder wanting 
to secure a compact block should be assisted in 
his desire of acquiring as enclaves, all other 
owned plots, remove the chess board pattern of 
the area and secure compactness. ( Bomford, S. 
M. and Mehta, J.M.) Mangal v. Surat Narain 
Pandey. 1939 R.D. 125=1939 A.W.R. (B R ) 
168. 


-Ss. 40 and 41—Application under — 

Summary dismissal on applicant's failure to appear 
\n person — Propriety. 

Where an application under Ss. 40 and 41 of the 
Agra Tenancy Act for the acquisition of certain 
occupancy and statutory holding is summarily 
dismissed by the Collector on the ground that the 
applicant has failed to appear in person, though 
he is represented by his own general attorney and 
by a Court Mukhtar, the summary dismissal is 
for no adequate reasons and the order of the 
Collector is, therefore, liable to be set aside. 
( Darling , S.M. and Bomford, J.M.) Hargur 
Dass Rao v. Mulaim Singh. 1937 R.D. 457. 


AGRA TENANCY ACT (1926), S. 44. 

-S. 40 (2)— Compensation for improvements 

—Planting of trees on field boundary—Whether 
an improvement. 

Under S. 40 (2), it is not possible to decide 
whether any compensation is due for improve¬ 
ments, except with reference to the definition of 
improvement and the sections dealing with a 
tenant’s right to make improvements. The 
planting of a few trees on a field boundary which 
does not add to the letting value of a holding, is 
not an “improvement” as defined in the Tenancy 
Act. {Knox, J.M.) Tulain Mata Din. 1936 
A.W.R. 177=1936 R.D. 59. 

-S. 41— Land held by statutory tenant — 

Application by landlord fur acquisition alleging 
desire to cultivate himself—When to be allowed 
—Considerations for the Court. 

When a landlord who is a petty plot proprietor, 
naturally wanting to cultivate his own land, 
asserts that he wants the land for his own cultiva¬ 
tion, and finding it difficult to get hold of other 
land applies for acquisition of his land from his 
statutory tenant, the acquisition has to be allowed. 
Whether the landlord is fit for doing the work of 
cultivation or whether it will be worth his while 
to take it or not is not a relevant consideration. 
But if the landlord, after the acquisition, fails to 
take the land into his own cultivation, tlie tenant 
will have a remedy in law. {Drake Brockman. S. 
M.) Bhimma v. Inait Ullah Khan. 1936 R. 
D. 536. 

-S. 41 (b)— Scope and object of — Waste land 

re-claimed by tenant by own industry and enter¬ 
prise—Application by landlord to acquire hoping 
to get same at less than cost of re-claiming—If to 
be granted. 

S. 41 {b) of the Agra Tenancy Act should be 
worked with some regard for equity. The 
section was not intended to allow zamindars to 
appropriate the fruit of a tenant’s labours. Where 
a landlord applies under the section for acquiring 
a certain area, which till recently was waste, but 
which the tenant has, by his industry and enter¬ 
prise, re-claimed, hoping to getting it at less than 
the cost of re-claiming the waste, the application 
cannot be allowed. It would be extremely hard 
in a case of this kind to calculate the compensation 
to be paid to the tenant. {Darling, S.M. and 

Bomford , J.M.) Kripa Shankar v. Bhawani. 
1937 R.D. 19. 


— ;S- 43— Rent, if can be attached before it 
falls due. 

.. Under S. 43 of the Agra Tenancy Act, the 
liability for the rent opens from the day of admis¬ 
sion to tenancy and hence it is certainly open to 
a landholder to attach the rents before the date on 
which they fall due. {Darling S.M. and Bomford t 

J.M.) Ram Chandra v. Raghunath Singh. 
1938 R.D. 175=1938 A.W.R. (B.R ) 42. 

' 'S. 44—-Abatement—Suit for ejectment snd 

damages against several persons—Dismissal by 
trial and appellate Courts—Second appeal—Death 
of two defendants-respondents—Omission to add 
legal representatives—W hole appeal—If abates. 
See CQLCode, 0. 22, R. 4. 1936 R.D. 473. 

44;— Admission to tenancy—Acceptance of 
rent on mistaken view as to heirship—If would 
amount to—Liability to ejectment. 

Vhere certain persons have been recorded as 
occupancy tenants in the place of a deceased per¬ 
son, though as a matter of fact they were not his 
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heirs, the fact that the rent was accepted from 
such persons under the mistaken impression as to 
neirship, that cannot amount to an admission to 
tenancy. It is the person who claims to have been 
admitted as tenant that must prove that there was 
the intention to create a new contract of tenancy 

landholder. ( Bomford , S.M. 

? n f Charan Lal v. Laloo 

La * i 93 . 9 . R<D * 59=1939 A.W.R. (B R ) 155 

^—Applicability — Attachment of pro¬ 
perty m execution—Lease by proprietor bendinn 

mate 1 ™ent eaSe - at low and inad 

quote rent with fraudulent intent—Purchaser of 
Hid ? T, execu ti° n —Suit to eject lessee 

Liability of lessee to ejectment. 
r existe L nc ? of an attachment or injunction 

of his’nro g h , e J . ud S men t-debtor from disposing 

him P ln any rnanner would not prevent 
nm propnetor from making leases of the 

2 er J 5 ,!” a P rudent manner for the due manage- 
"“ n “ h property But he is not justified in 

j se wh,ch ,s fraudulent and fora 
low and inadequate rent. If he does so it is liable 

liable S to t p aS ‘ d t e by the p vi ' Cour t, and the lessee is 

the b m.rrh,f en £ Un e er S ' 44 at the ’"stance of 
in P* lrc J} ase ^ of the property in execution 

S.M. and Knox, J.M.) Brij 
1936 R.D. 373 HARAJ ^ B ° HRA FaTEH C “ A ™- 

,7 f • 44 — Applicability — Co-sharer—Joint 
khewat khMa—Tenant admitted by some—Eject¬ 
ment suit by others—Competency. 

A suit for ejectment as trespasser and for 
damage under S. 44 of the Agra Tenancy Act U 

in T fcA® at , th L InStanCe of one co-sharer 

admitted to khewat Mata as against a tenant 
adnutted t(? occupation by another co-sharer 

The h |a a nd U hnM bRrred V nder S ' 266 <P of the Act.' 

nrie.i d K a d '? s , uch a case 'S the whole pro- 
p letary body and the tenant admitted by oneco- 

sharer is n °t the tenant °f the whole proprietary 
the^whoie" ,hE r - ight to e J' ect is als ° vested in 

6 proprietary body as a body, the dis¬ 
satisfied co-sharer or co-sharers cannot by them¬ 
selves sue to eject him. There is no remedy™ 

2ic3 Co ? rts atalh The remedy Of the 

dissatisfied co-sharers is to bring a suit in the 
nVnlh Cour e *° ha ye the lease set aside. (Drake 

> S “»»' K»i 

S. 44-- Applicability—Co-sharer in posses- 

ld Cultivation land, rotithrmt » 


AND 
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-U'l 7ai%l i mtY. emarried Wid ° W f ° r e,eCiment 

° ne °* two co -widows left by a deceased 

tirJt^ i the occu P anc y tenancy con- 
, e to subs,st so long as the other co-widow 
t u° rp has n ? f ^married is alive, notwithstanding 

\ht r r e ” lar ^ la ^ e of , one of them. On the death of 
the co-widow who has not remarried the 

iSd£“* * 

notiSf-assa: c c h - 

1937 RD 413 SA1N Khan ' 1937 A - WR - 871= 

7" -S. 44 Applicability — Disappearance of 

tenant-in-chxef—Payment of tenant-in-chief rent 
by sub-tenant—No new contract of tenancy—Sub- 
tCn \\ru S Can ^ e e J ected a s trespassers. 

the viilaVe ^?^ 311 ? tenant disa PPeared from 
tht y d , hls sub “tenants continued to pay 

whnm m tl ndar tenant-in-chief rent, but with 

t^nZcy zam,ndar d ’ d not enter into any new 

Held, that the sub-tenants are trespassers and 
Tjwi b< j/ Jected ' T ( Darling. S.M. and Bomford 

1096=1937 N R A D 55 L 8. 1 ' NoKHEY ‘ 1937 A.W.R. 

lj^fhPr^ P ' pUcabil ' ty ~ Eieciment °f one co- 
PrnblP an °ther, as a trespasser—If possible— 

P J°P e Jrr remedy—Suit under S. 44—Duty of 
plaintiff to prove title. ^ ^ 

One co-sharer cannot get rid of another co- 
sharcr by suing for his ejectment as a trespasser 
In a case where a co-sharer has taken possession 
of land and has been permitted to cultivate it for 

a number of years, the obvious inference is tha? 

he has been in occupation with the consent of the 
coparcenary body. As such the remedy of Ihe 
other co-sharers is to sue him for profits As a 

su, . t under S. 44 of the Agra Tenancy Act can 
only be brought by the landholder, where the 

plamtiffs in a suit under that section claim to be 
the sole sirdars of the plot in question it is 

h n rn m rfw p th %V°, e £ T tab,ish the ‘ r Stott 

A.wi°(fe I 6 =l ) 940 R M dV SAGWA - 1939 

f- Applicability—Grove land ceasing to 

n ana bcilia in von*****. ~ t ** a 


vvmuvuuy—^o-snarer tn fiostp?- 
sion and cultivating land without objection by 

fessr- 1 ”' M * a ~ 

Where a co sharer takes possession of land and 
remains in peaceful possession for a number of 
years, cultivating the same without any objection 
y the lambardar or the general body of co- 

luhitlV lt - l J as . t ? b u inferred that he occupies and 
ultivates it with the consent of the coparcenary 

body or of the lambardar. He is not a trespasser 

ape A rs0n occu Py in g the land in contravention 
of the Act within the meaning of S. 44 of Asra 

^ e £? nC rr Act ’ and cannot be ejected as such under 
3;; can of course be made to account to 

the other co-sharers for the rental of the land 

lc r iQK’ (L B A Ai l t Singh v. Nawae Singh. 171 

iw 7 2 5 7 1937 AL J 707=1937 R.D. 407=1937 
A.W.R. 816=A.I.R. 1937 All. 688. 

'S. 44— Applicability — Co-widows — Remar- 
oge of on death of other co-widow—Suit by 


■Lr, j —\arvve iana ceastna to 

be such and being assessed to revenue—Lease of 

Suit by landlord to eject lessee on ground that 

When land with trees on it is let out for culti¬ 
vation after the land has ceased to be a grove and 
after it has been assessed to revenue, the lessor 
s not competent to sue the tenant under S. 44 of 
he Agra Tenancy Act, alleging that he leased 
the produce °f the trees and that the lessee has 
started cultivation. ( Knox , J.M.) Karamat Att 
Mangoo Lal- 1936 R.D. 486 (2) 

——S. 44 Applicability — Joint holding—One 
tenant getting share divided by suit under S. 37— 
Others keeping him out of possession and not 
giving him physical possession—Liability to be 
sued m ejectment as trespassers. 

..If a j en ant in a joint holding gets his share 
divided off by means of a suit under S. 37 of the 
Agra Tenancy Act, the other tenants are no 
longer the co-tenants of that tenant. If these 
er t . ei l ants do not allow the tenant getting hia 
share divided to take physical possession of his 
share, but flout the orders of the Revenue Court 
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by keeping him out of possession, they are tres¬ 
passers pure and simple and can be ejected as 
such. ( Bomford, J. A/.) Chittar v. Jhunva. 
1938 R.D. 110—1938 A W.R. (B R.) 50. 

-S. 44— Applicability—Joint mahal—Waste 

land—Co sharer taking into separate possession 
and cultivating without consent of other co-sharers 
—If liable to ejectment as trespasser. 

Where land in a joint mahal is waste, and there 
is no competition among the co-sharers for the 
same, a co-sharer is entitled to bring it under 
cultivation without reference to the lambardar or 
other co-sharers. A co-sharer so taking the 
waste land into his separate possession and culti¬ 
vating is not liable to ejectment under S. 44 of 
the Agra Tenancy Act at the instance of the 
lambardar. ( Drake Brockman, S.M. and Knox, 
J.M.) Ram Sarup v. Munna Lal. 1936 R.D. 
561. 

- S. 44— Applicability—Mortgage of sir land 

—Mortgagor retaining possession and becoming 
ex proprietary tenant—Sale of equity of redemp¬ 
tion—Vendee failing to pay mortgage-debt — 
Ejectment. 

The proprietor of a plot of sir land mortgaged 
it to another, but remained in cultivating occupa¬ 
tion of t ie land and paid rent therefor to the 
mortgagee. He was declared an ex-proprietary 
tenant of the lands, but subsequently sold his 
equity of redemption to two persons who entered 
into possession. The mortgagee sued on his 
mortgage impleading the vendees, got a decree, 
brought the land to sale in execution and pur¬ 
chased it himself at the auction-sale. The ven¬ 
dees did not pay the mortgage-debt and the 
mortgagee purchaser sued to eject them under 
S. 44, Agra Tenancy Act. 

Held, , the vendees, by substituting themselves 
for their vendor in occupation of the land became 
khudkasht holders of the land vice the ex-pro¬ 
prietary tenant, were liable to ejectment under 
S. 44, as persons taking possession without the 
consent of the landholder. ( Drake Brockman, S. 
M. and Knox, J.M.) Asharfi v. Sri Ram. 1936 
R.D. 126. 

-S. 44 — Applicability — Mortgagee from 

tenant retaining possession after tenant's death _ 

Liability to ejectment—Mortgagee recorded as 
sub tenant, but not properly admitted to tenancy. 

A mortgagee from an occupancy tenant who 
holds and^ retains possession after the tenant 
mortgagor’s death, but who fails to prove any 
definite or proper admission to tenancy by the 
landlord, is not a person holding the land “in 
accordance with the provisions of the Agra 
Tenancy Act”, and is therefore liable to ejectment 
as a trespasser, notwithstanding that he is record¬ 
ed as a sub-tenent. ( Drake Brockman, S.M. and 
Knox, J.M ) Soorajpal Singh v. Munshi Lal 
1936 R D. 225. 

-S. 44 -Applicability — Mortgagor leasing 

mortgaged property to wife at low rent on eve of 
mortgage suit — Intention to decrease value of 
property to purchaser—Purchase by mortgagee in 
sale in execution of mortgage decree—Right to 
eject lessee. 

Where a mortgagor who is unable to pay the 
mortgage money due by him and who is confront¬ 
ed with a suit, executes within a few days of a 
suit being actually instituted on the basis of the 

mortgage, a lease of his land in favour of his 
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wife, a pardanashin lady, for a definitely and 
consciously inadequate rent, with the intention of 
decreasing the value of the property for his suc¬ 
cessor-in-interest and the lessee does not cultivate 
the land, there are grounds for suspecting that the 
mortgagor wishes to retain possession of the land 
control over which will pass to the mortgagee or 
another as a result of the impending suit. When 
further there i$ evidence to show that the land is 
subsequently sub-let for nearly double the rent 
fixed in the lease to the wife, the lease has to be 
regarded as fraudulent. The mortgagee who 
subsequently purchases the land in execution of 
the decree in his suit is entitled to sue to eject the 
lessee, wife of the mortgagor, under the provi¬ 
sions of S. 44 of the Agra Tenancy Act, ( Drake 
Brockman, S.M. and Knox, J.M.) Ram Narain 
v. Gokul Chand. 1936 R.D. 182. 

--S. 44— Applicability — Ouster of recorded 

tenant by persons claiming to exclude former 
under family partition — Remedy of recorded 
tenant — Suit under S. 44— If lies. 

Where a recorded tenant has been ousted from 
a plot by persons claiming to be tenants and 
claiming to hold possession of the plot in virtue 
of a family partition to the exclusion of the re¬ 
corded tenant, such claim being supported by the 
landlord, the remedy of the ousted recorded 
tenant is to bring a suit under S 99 of the Agra 
Tenancy Act against the landlord and the rival 
claimants in possession of the plot. A suit under 
S. 44 is not maintainable. ( Drake Brockman, S. 
M. and Knox , J.M.) Ram Lal v. Dharmi. 1936 
R.D. 33. 

-S. 44 — Applicability — Person paying 

nazarana and allowed to plant grove—If trespasser 
— Ejectment. 

Where a zamindar accepts a nazarana from a 
person and grants him a field to plant a grove, 
the zamindar is not competent to eject that person 
as a trespasser under S. 44 of the Agra Tenancy 
Act such a person cannot be held to be a tres¬ 
passer. (Knox, J.M.) Jai Df.vi Kulr v. Tota 
Ram. 1936 R.D. 234 (1). 

--S. 44— Applicability —Purchaser of land 

from ividow proprietor having life-estate — Plant- 
* n 9 °f grove by purchaser—Sale set aside by Civil 
Court after death of widow at instance of rever¬ 
sioners—Purchaser—If trespasser liable to eject¬ 
ment — Groves—If pass. 

When a purchaser of proprietary rights in land 
from a widow having a life-estate develops groves 
on the land, and after the death of the widow the 
reversioners get the sale set aside by a Civil 
Court, the reversioners are entitled to eject the 
purchaser as a trespasser. The trees planted by 
the purchaser are an improvement and pass to the 
reversioners along with the land. The purchaser 
is not a groveholder in the sense of the law; nor 
is he a proprietor. ( Drake Brockman, S. MJ) 
b>Hi« Charan v. Suraj Prasad. 1936 R.D. 345 . 

—-S. 44— Applicability—Rent decree ogainst 
privileged tenant—Execution under S. 79— Tenant 
continuing in possession and allowing proceedings 

to go by default—Position of-Liabilitv to 
ejectment. 

A landholder obtained decrees for arrears of 
rent against certain tenants who were holding ^ir 
land at a privileged rent and attacked them in 
execution under S 79 of the Agra Tenancy Act 
by way of ejectment and obtained formal posses- 



io 5 CIVIL, CRIMING 

AGRA TENANCY ACT (1926), S. 44. 

sion. The tenants allowed the proceedings in 
ejectment to go against them by default, but 
retained possession as if nothing had happened. 

Held, that the tenants could not remain sir- 
holders still, but that they were nothing but 
trespassers and liable to ejectment under S 44 of 
r h V\ Ct r A (Drake Brockman, S. M. and Knox, 

1936 R.D180 RAM NaraYanji v - J agat Singh. 


AND 
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anrvtfi A ^ PllCabi l ity ~ Tenant Emitted by 

&&?o%*zz: sharer of pattidari mahai - 

Where a co-sharer in a pattidari mahal is bv 

arrangement amongst the co-sharers, recognised 

entitled tn'lf co ,i sha : rer , of f he pattl and as such 
f at ‘ led ‘° do a11 acts which the landholder or the 

landlord can do, and that co-sharer executes a 

mukhtarnama in favour of an agent giving him 

wide powers to act on behalf of his principal and 

lm " m ' SUSeS i and Utilises those powers to 

rents thJ °T relations at inadequate 

accent h thr,lt ndh ° lder has the option either to 
accept those persons as tenants and get the 

sueWfi se ‘ aside f in the Civil Cour? and then 

as persons 3 hoW° f pr< ? p , er rent - or to eject them 

b »“ ? s ™» S ’£& 

—S. 44 Applicability Usufructuary mort- 

Vi.pwf tliolm J-* A ■ a 


^Si^ec^r^by Z r rt 

tton o7 A th^ SSWll f f tenantS by lailer ~ C an cell a- 

• a ? d m °Hgagee standing out as 

Zr alnZ^’l 1 t0 ej ' €Ct tenant * Emitted by 
or ~ S . uch tenants, if grove-holders— 

Liability to ejectment—Mortgagee accepting some 

ejectingothers m0r, S a 9or-If estopped from 

Plaintiff who took a usufructuary mortgage of 
the suit property executed the next day I fhekl 

? f * he pr °Pf l n favour of the mortgagor. The 
latter as thekadar admitted tenants, collected 

^ S r d i! 0 f 0 rt T h . asa thekadar could do. The 

hf^r ha i V, . n ?-i ailed to abide W the terms of 
the theka , plaintiff cancelled the theka and ejected 

fK“° f} s *8<> r thekadar and stood forth as the 
landholder of the property. He accepted certain 
tenants admitted by the mortgagor and sued to 
eject the others under S. 44 of the Agra 
Tenancy Act. There was no evidence thafhe 
^ tbori f d tbe mortgagor, in the manner enjoined 
b ? ; a Y/° aCt aS hlS agent or give up his rights to 

on J hfs beh^f h rr ^ ngement pur Porting to be made 
on Uis behalf by the mortgagor. 

* ( 1 ) that the tenants admitted by the 
mortgagor were holding without the consent of 

theJf r 1 ^ Wh0 was the plaintiff, n and 
Actmtbft ,' 0 ejectment under S. 44 of the 
C'v (d) that they were not grove-holders, as the 
land was not let or granted to them by the land- 

t^eesthet 1116 ^ y because the y had Panted a few 
thet hl h n y we r e , not exempt from ejectment when 
!if d f n0 n ? bt to be * n occupation; and ( 3 ) 
of < 5 nm e 5 act tbat tb ? P Iaint iff accepted admission 

es f too^?m e ?r antS ^ ade by u he mortga gor did not 
sion h f ejectlng the others whose admis- 

Brnrb Wa c P r fpared to accept. (Drake 

sIhatT”^ M ' i nd Knox ' J ' Krishna 

oahai V. Kunwar Sen. 1936 R.D. 339. 


nf ~ S ' 44 ~ Applicabil ity-Sub-lease by widow 
s, h°, C r PanC ^ ten ant Suit by landlord to eject 

5m CJ i s “ a gra Tenancy 

Act, S. 32 (1) and (3). 1936 R.D. 496. 

rioht- 5 ! pu rchase of mortgagee’s 

right Dakhal deham beyond time—Mortgagee in 
Possession-If can be used as trespasser. 

Where a person purchases another’s mort- 
rfXL'H tS f a pub . llc auction but takes dakhal 

effec nf hr? d - * he J lme aiiowed, it has not the 
ettect °f bringing about the actual dispossession 

Durchas° P r lglna Hence the auction 

ser as th/re a h nn °h SUe the ,. m ° rt gagee as trespas- 

SM\ lA,nm S c een n ° d > sp °ssession. {Mehta, 

A W R i S aj,ang Singh. 1940 

a.w.K. (B.R.) 60=1940 R.D. 164. 

——_S. 44— Ejectment—Allegation that defen¬ 
dants mother was not legally married in Ini* 

occupancy tenant—Onus. carried to late 

griund'tha^his^m'th ent ° f the defend ant on the 
fo h“s father c th 7 . WaS n0t properl y "tarried 

! ' s . n t ot d 'sPUted that his father and mrnher hid 

Z I JT S ’ th£ burden of Paving tha? there w« 

no valid or proper marriage is on the obinHff 

CnSil. 

o b °id^ug U lloes °no d ri°e to sicause 

the S p a pels taTto blf * 6 * bat '"""‘‘oued i” 

regard ^ 6 damages i^uT^ r^h^lha^ 
espasser is not entitled to any remission (Dar- 

ling, S. M.and Bomford, J.M.) Naraini’Prasad 
( S B R H ) 323! AKUND ' 1938 R - D - 455 =1938 A.W.R. 

VT ®: 44 Ejectment —Coparceners —One of 
them when can eject trespasser. T 

Where one of the coparceners by virtue of a 

tfsas 

thereof and as such he can eject anybodv takinp- 
possession as trespasser under S. 44 of the Asrra 
Tenancy Act. (Mehta, J. M.) Oudrat Am 
Muneshwar Tewari. 1939 A W R rR R > n« 
(D-1939 R.D. 439=1939 3 A.L.J W (fuS) R 9^. 118 

®‘ f ^4 —Ejectment —Co-sharer takinn bnc?#* 

heti-less—SuiTn 1 °' \ en ? nt °f occupancy holding 
ment. against, by lambardar for eject - 

A tTuTZLZ, °m Upancy ho,din g died heirless. 

the consent Z P ° SSe , Ssl ° n th e holding, without 
brought a ci°’f . tbe - * ai ? bar dar. The lambardar 
"SflT l ? eJ J ct him as a trespasser. 

lih^rtA/ V 6 ! ambardar is a landholder and is at 
liberty t° ejed the co-sharer defendant. The 

a ^'dent that the defendant is a co-sharer cannot 
Singh! 1937 R D 524 Md MaREY ^ NlAnAR 


S . 44 —Ejectment—Grant of pattas by mort¬ 
gagor in possession —Subsequent purchase by 
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creditor—Pica of fraudulent transfer — Test — 
•S 'tatus of tenants. 

Where a mortgagor in possession grants pattas 
which purport to create occupancy rights but 
which do not conform to the requirements as laid 
down in S. 17 (1) ( b ) and (5) and the creditor 
purchases the property subsequently and seeks to 
eject the tenants on the ground of the lease being 
fraudulent, it is the conduct of the parties that 
would primarily go to decide the issue whether 
the document confers a statutory right or not. 
Whether it is an act in the ordinary course of 
zamindari management or one of a fraudulent 
nature and void under S. 53, T. P. Act, depends 
on the circumstances attending on the transaction. 
Where the nazarana was not excessive and the 
interval between the patta and sale was fairly 
long, the patta mnst be taken to have been granted 
in the ordinary course of management of zamin¬ 
dari property and the tenants could not be treated 
as trespassers. (Mehta, S. M.) Sunder Lai. v. 
Sukdeo. 1939 A.W.R. (B.R.) 31 = 1940 R.D 45. 

44 —Lease by co-sharer, fending partition 
Proceedings—Leased plots falling to share of 

another co-sharer — Lessee, if can be ejected as 
trespasser. 

Where partition proceedings were pending, a co- 
sharer leases certain plots at a time when the 
proceedings were practically coming to an end 
and the co-sharer should have been in a position 

to know that the particular plots would fall to 
share of another co-sharer, the lessee of such 
p ots is only in the position of a trespasser and 

cannot resist ejectment at the hands of the co¬ 
sharer to whose share the plots ultimately fall 
on partition. ( Darling . S.M. and Bomford, J.M.) 

a d w.r Ji cbrTi9 P 2 RASAU - 1938 RD - 

7 ] *^•44 Lease by mortgagee — Lessee, when 

protected from ejectment. 

When a lease by a mortgagee is found to be 
neither fraudulent, collusive or unreasonable, the 
Court must hold that the admission of the lessee 
is not fraudulent and as such he cannot be ejected 

as a trespasser and must be accepted as a tenant 
Dy the mortgagor or his transferee after redemp- 

iqto Ghasitaz/. Aman Singh. 

1939 R.D. 278=1939 A.W.R. (B.R.) 255. 

——S 44 Liability to ejectment—Absence of 
Jlu traC °f^cy-Plaintiff sole proprietor 

wIll fh the plots m dispute belong. 
the plaintiff is the sole proprietor of the 
" 0 y h *ch the plots in suit belong and of 
1 n r\ p p* a p j | , I • uring zamindar is 

ISJ*£f re 15 - no contract of tenancy, 
the defendant is liable to ejectment as a trespas- 

fh?AsADsTwrw S 'r' and Q Meht(l > J-M.) Ganga 

= 1939A!w.R Z, (B , R V ) A 58 INGI1, 1938 R * D> 937 

~ S ‘ 4 4 —Liability to ejectment—Acceptance of 
enhanced rent—Occupation for over )2 years— 
estoppel. 

Where enhanced rent is being taken from some 
persons treating them as tenants and where those 
persons have been in occupation for over 12 years 
though it be under a void compromise, they 
cannot be treated as trespassers and ejected, for 
the zamindar is estopped by his own conduct. 
(Darling, S.M. and Mehta, J.M.) Komii v 

Jageshwar Prasad. 1938 R.D. 940=1939 A w’ 
K. (B.R.) 50 (2). * # 
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-S. 44— Liability to ejectment—Person not 

a grove-holder planting trees without permission. 

Land may be a grove, without the owner of the 
trees being a grove-holder. If such person plants 
without permission, he remains a trespasser on 
the land and he can be ejected therefrom under 
S. 44 of the Tenancy Act. (Darling, S.M. and 
Bom ford, J.M.) Ram Narain Rai v. Ram Ran 
Bijai Prasad Singh. 1938 R.D. 545=1938 A. 
W.R. (B.R.) 247. 

-S. 44 —L imitation—Suit to get rid of per¬ 
son staying on against consent of recorded tenant. 

Where the ejectment is not by the zamindar, 
then the tenant has 12 years to get rid of a per¬ 
son who is staying on against the consent of the 
recorded tenant. (Mehta, S.M.) Puttoo Lal v. 
Sardas Singh . 1940 A.W.R. (B.R.) 63=1940 
R.D. 211. 

-*S. 44 —No contract of tenancy proved be¬ 
tween zamindar and sub-tenant—Liability of sub¬ 
tenant to be ejected as trespasser. 

Where the zamindar has been recognising the 
recorded tenant as the occupancy tenant of the 
holding although the rent was paid by the sub¬ 
tenant, and there is no adequate evidence to estab¬ 
lish a new contract of tenancy between the zamin¬ 
dar and the sub-tenant, the latter is liable to be 
ejected as a trespasser, even though the patwari 
had struck out the name of the recorded occu¬ 
pancy tenant on the ground that he was no longer 
the cultivator of the plot, and had entered the 
name of the sub-tenant as the tenant-in-chief. 
(Darling, S.M. and Bomford, J.M.) Sum Saran 
Sahai v. AzmatUllah Khan. 1937 RD 149. 

-»S. 44 —Person holding land in khudkasht at 
the time of partition, and not admitted as a tenant 
—Suit for his ejectment as trespasser — Limita¬ 
tion, when begins to run. 

The limitation for a suit for ejectment as tres¬ 
passer, of a person who was holding land in 
khudkasht at the time of partition and who was 
not admitted as a tenant, begins to run not from 
the date of confirmation of partition but from 
the date from which the partition was to take 
effect. (Darling, S.M. and Bomford, J.M.) 
?A DR ‘ ^ath Tewari v. Kashi Prasad Singh 

S. 44 —Person settled on land by thekadar 
after expiry of theka —Status of—Right of land¬ 
lord to eject. 

A person settled on the land by a thekadar after 
the expiry of the period of his theka has no right 
to be treated as a tenant and can be ejected by the 
landlord under S. 4-1 of the Agra Tenancy Act. 
(Drake Brockman, S.M. and Knox, J.M.) *R\m 
Piyari v. Ram Bharose. 1936 R.D. 229. 

■- 7 S. 44 — Re-admission—Written consent to — 

Receipt )or rent, for period of time subsequent to 
the alleged re-admission—If enough to prove 
written consent for re-admission. 

Where in a suit for ejectment filed under S. 44 
of the Agra Tenancy Act, brought on a plea that 
there had been no written consent to re-admis- 
sion as required by S. 95 of the Act, the defen¬ 
dant hied a receipt for arrears of rent and also 

a document according to which the tenant was 
paid a particular sum on account of the sale of 
a tree to the servant of the plaintiff, both having 
reference to a period of time three years subse¬ 
quent to the alleged re-admission, it was held 
that they were no proof of a written consent to 
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r e - a dmi ssi ° n . ( Harper, J.M.) Jukhu Ram v. 
Lal Mahadeo Prasad Singh. 1940 R D 195— 
1940 A.W.R. (B.R.) 70. 

— —S. 44—Sir holder—Order of ejectment — 
rersxstencein trespass — Damages—Measure of. 

li sir holders persist in trespass after an 
order of ejectment against them, damages may be 
awarded as against themat full rental permissible. 
(Drake Brockman , S.M. and Knox, J.M ) Gatsa- 
kam N aravanji v. Jagat Singh. 1936 R.D. 180 

Maintainam,y ,eCtment Mit by ° ne C °' sharer “ 
Ordinarily a suit for the ejectment of a tres- 

^TrvK an i° nI ^u ebro l lghtby the whole copar- 

Wl ? ere » howeyer , in a suit by the 

plaintiff for the ejectment of the defendant as a 

w^? aS f er ’ the defendant claimed full occupancy 
rights from the plaintiff’s immediate predeces- 

♦ i 1 . r Jf :St and thus recognised the plaintiff as 

the landholder even to the extent of the confer- 

S °* occupancy rights, and when he found it 
impossjble to maintain this claim applied for an 

nl^fnflff Cnt ° f hls P lead mgs to the effect that the 

n °l ent,tled to sue alone as there 
% 2 cthercQ-sharers in the joint kliewat. 

nitlo the defendant could not amend his 

derrL an m tha r th % m &V atlS was enti tled to a 

7~ 7 -Ejectment —5 *uit by a co-sharer 

lambardar—Applicability by the other co-sharer 

^Propriety f>arty ~' DiSmiSSai suii > in s P*te’of 

Where a suit for ejectment under S. 44 of the 
Tenancy Act is fil ed by one of the co-sharers 

ambardar and where the other co-sharer applies 

suit a Part ^’ u 1S *1°* P ro P er to dismiss the 

° n vt ground that the plaintiff could not sue 
alone. 1 he proper course is to add the other co- 

*„y% r an / Proceed with the suit. {Darling, S.M. 

1938 AW°p' Dayab v- Budh Singh. 

1938 A.W.R. (B.R.) 175=1938 R.D. 323. 

hMdZn' £!s7l Bi ' e - ciM t ent of ^Passer—Joint 
holding—Suit by single co-sharer—Competency. 

1 he test to determine whether one of several 

propnetor 5 in a joint mahal can by himself sue to 

eject a trespasser under S.44 of the Agra Tenancy 

Actis whether the rent in respect of the land in 

wUit is payable to the plaintiff alone. Where the 

rent is not payable to the plaintiff alone, the latter 
cannot be allowed to get rid of the trespasser 
against the wishes and without the assistance of 
the other co-sharers. The fact that the defen- 

e u ln i by the plaintiff aJ one cannot give 
him the right alone of ejecting the defendant 

{Drake Brockman, S.M. and Knox , J.M.) Maha- 

peo Si ngh v. Kulwanta. 1936 R.D. 187. 

77 S 44— Ejectment of trespasser—Suit by one 
of co sharers - Maintainability. J 

°!-f, ev J era1 ,. co-sharers in a joint khewat 
s not entitled to bring a suit for the ejectment of 

wM SPaSSCr ' Tbe rigbt to eject is vested in the 
.t.° e coparcenary body, and if the other co- 

^ ouId not agree to the ejectment, an 
ndividual co-sharer must seek his remedy in the 
pTJ 1 Courts. {Darling, S.M. and Bomford, J M ) 
pakhtawar V. Shankar Singh. 1937 R.D. 265 

777 S * 44—Ejectment under S. 79 and obtaining 
T possession—Restoration to possession in resbect 
T another decree—Status of tenant. 
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Where a tenant has been once legally ejected 
under S. 79 of the Tenancy Act and the landlord 
has obtained possession, though thereafter he 
might have been formally restored to possession 
when he paid up the arrears when execution was 
taken in respect of another rent decree, yet the 
ejectment as the result of the rent decree is 
binding on the tenant and he is only a trespasser 
in the holding. {Marsh, S.M) Nanhev v 
Mahomed Unus Ahmad. 1939 A W R (BR) 
182(2)^1939 R.D. 417=1939 A.L.J. (Supp!) 

——S. 44— Ejectment of licensee—Suit under 
b. 44, when proper remedy—Such suit, if can be 
converted into one under S. 86. See Agra 
Xenancy Act, Ss 86 and 44— Ejectment of 
Licensee. 1939 R.D. 533. 

--S. 44 —Lambardar — Pozver to eject co¬ 
sharer taking possession of abandoned holding 
without his consent. 

A lambardar can eject a co-sharer who without 
ms consent takes possession of land vacated by a 
tenant, or a holding abandoned. {Darling, SM 

J M ’ ) Bi J ai Bahadur v. Chiranti. 

w“ % D K 3 ”T8 m8 A L J - ) 3,=IM! A - 

— -S. 44 —Limitation—Burden of proof of suit 

being m.time. 

In a suit under S. 44 of the Agra Tenancy Act, 

it is for the plaintiff to prove that his suit is 

brought w.thm limitation when it appears that the 

defendant has held for over 12 years by the time 

V 1 fA U,t I s brought ( Darling , S.M. and Bomford, 

pd v - Zahir Hasan Khan. 1938 

R.D. 190 (1) = 1938 A.W.R. (B.R.) 119. 

— -S. 44— Limitation—Starting point—Know¬ 

ledge possession of defendant—If means personal 
knowledge of zamindar. 

In the case of large estates the knowledge of 
possession of the defendant required for the 
period of limitation for a suit under S. 44 of the 
Agr a Tenancy Act cannot be taken as the know¬ 
ledge of the landlord personally. The period of 
limitation must be reckoned from the date of 

lbe estate - (Darling, S M. and 
Bomford, J.M.) Rf.nuka Rai v. Shyam Dutt 
R ai - y|8 R D. 133=1938 A.W.R. (B.R ) 81 

°f sir land¬ 
holder of divided plot—Suit for ejectment of 
trespasser—Defendant in possession as mortgagee 
--Limitation-Starting point-Plaintiff’s know- 

par tit ion—°E ^ffecL ^ *° con ^^on of 

A suit to eject the defendants from -a field 

his^hare^ ^ 11 ^ * has . receiYed >n partition as 
defending the t ° l ?}. siron the ground that the 
the nlafn»5ff^ Cre holdl ? s as trespassers without 
tears£ aS t0 < be brou ght within 12 
firmed?? • H 1 at ? When , the P art ition was con- 
U 1S ° n - ly , f / om that date that the plain- 
dpf.7 4 entltled to sue, and the fact that the 

?I ?i?i amor t gagee in possession and that 
the plaintiff knew that the defendant was a mort¬ 
gagee before that date cannot affect the period of 
limitation for the suit under S. 44 of the Agra 
Xenancy Act. {Bomford, J.M.) Sachitanand 

Shiva Saran Rai. 1938 R.D. 125= 
1938 A.W.R. (B.R.) 70. 

? 44 — Limitation—Starting point—Lease by 

_ ' .7 • . t • ■*—s * Jf. 


Hindu widow with life-interest—Ejectment suit 
by reversioner—Starting point of limitation. 
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In the case of a lease given by a Hindu widow 
holding a life-interest, it is not open to a rever¬ 
sioner of her husband to attack the lease so long 
as the lessor-widow is alive; and the limitation of 
twelve years for a suit by the reversioner to 
eject the lessee under S. 44 of the Agra Tenancy 
Act commences to run only from the date of 
death of the widow and not before that date. 
( Darling , S.M) Pitam Singh v. Lilauhar 
Singh. 1938 R.D. 181 = 1938 A.L.J. (Supp.) 8= 
1938 A.W.R. (B.R.) 98. 

S. 44 — Limitation—Suit to eject zvidow on 
ground of remarriage—Starting point of limita¬ 
tion—Date of remarriage or date of knowledge of 
landholder. 

In a suit to eject as trespasser a widow tenant 
who has remarried the period of limitation runs 
from the date on which the plaintiff-landholder 
obtains knowledge of the remarriage. ( Darling , 
S Al. and Bomford , J.M.) Mt. Tetra v. Zahid 
Ali. 1938 R D. 130=1938 A.W.R. (B.R.) 2. 

—■ S. 44 Limitation—Allotment at a partition 
—If opens a fresh period. 

The allotment of a plot to the patti of a plain¬ 
tiff at a recent partition, cannot have the effect of 
opening out a fresh period of limitation, for the 
purpose of ejecting as a trespasser, a person in 
possession of the plot long prior to the partition. 
{Darling, S.M. and Mehta , J M.) Man Singh v. 

A fi LK HAN* a 1 ? 38 RD * 8 ?2=1938 A.W.R. (B.R.) 
418—1939 A.L.J. (Supp.) 29. 

“ ~ S ; 44 -Purchaser's right— Purchaser of 

proprietary share—Demarcation of vendor’s sir 
land and fixing of separate rent — Rights of 

Ve \\rl e ' ° H e l ectmeut °f ox-proprietary tenant. 

Where a vendee of proprietary share has the 
Sir nd of the vendor demarcated and rent fixed 
on the same, and subsequently ejects the ex-pro¬ 
prietary tenant for failure to pay the rent, the 
vendee becomes the landholder of that cx-pro- 

f ne nfjfi' !« 0 f ,d,ng: thereafter as the landholder, he 
s entitled to sue for the ejectment of the tres- 

LA S f Se 1Q38 P S ''in ' ) Eamphool V. Kundan 

a t ? 601 = 1938 A W R * (B.R.) 299= 

1938 A.L.J. (Supp.) 117. 

T~7„ S - "—Father transferring his sir land to 
Ins sons—Latter cultivating it as their khudkhast 

njd ? nS l er i d / clared by Civil CoUrt (1S fraudulent 

e ecnife Z d at a ! lctl0n ™lc—Purchaser's right to 
eject the sons as trespassers. 

The plaintiff sued under S. 44 of the Agra 
? who«Al 1 f0r .* h , e e , ic ?. tmer " of fl 'c sons of one 

Thu cS, n ar . e , he had bou S ht ^ an auction-sale. 
This share had been previously transferred by X 

ar( Jhvil^r hat former transfer had been decl- 
‘ he p V1 'Court to have been fraudulent, 
the object of which was to defraud creditors 
Since the execution of the earlier deed by X in 

fhe V 7w h,S sons >. t ’. ,e had been entered in 

fltbi m be :V S ,, in Possession of their 

/j S str as 1 ie,r khudkasht. 

. . , ,J bat . tbe sons of X who were holding the 
and without the consent of the plaintiff who was 

the new proprietor, were undoubtedly liable to 

trespassers. (Darling, S.M. and 

lMRD 265 (2) AKHTAWAR V ’ Si,ANKAR Singh. 

- — S. 44 Transferee from Hindu widow of 

f/f? r<l l e !. enant ~ :S/a '« J a " d r ‘dl‘ls of—Landlord, 
*f can challenge transfer. 
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Where a Hindu widow of a fixed rate tenancy 
transfers it without legal necessity, the proprietor 
of the parent holding out of which the tenancy 
was carved out as a subordinate tenure, would be 
in a position to challenge the transfer. Where 
the transferor dies without leaving heirs, the 
tenancy reverts to the landholder and the trans¬ 
feree without legal necessity cannot enjoy the 
position higher than that of a trespasser. (Mehta, 
S.M.) Ganga v. Rajdeo. 1940 R.D. 18=1940 
A.W.R. (B.R.) 18. 

- S. 44— Mortgage—Defendant in possession 

as mortgagee—Mortgage executed by plaintiff's 
mother during his minority — Defendant, if can be 
ejected. 

Where the defendant is in possession in virtue 
of a mortgage executed by the plaintiff’s mother 
during his minority as his guardian and 
there is no doubt that the defendant did not enter 
into possession without the consent or knowledge 
of the landholder at the time, the defendant 
cannot be ejected in a suit under S. 44 of the 
Agra Tenancy Act until the money transactions 
between the parties have been settled, and that is 
a matter for the Civil Courts. ( Darling, S.M. ay\d 
Bomford , J.M.) Bhagauti Singh v. Ram Nath 
Singh. 1937 R.D.135. 

-S. 44 — Mortgagor leasing mortgaged pro¬ 
perty pending mortgage suit—Mortgagee purchas¬ 
ing the property in execution of his decree— Suit 
by him for possession and mesne pro fits— Proper 
forum—Civil Court, if competent to grant decla¬ 
ration that lease is void— T. P. Act,S. 52. 

A mortgagee brought a suit on the footing of 
his mortgage, obtained a decree, and purchased 
the property mortgaged in execution. Prior to 
the auction sale, the mortgagor executed a theka 
whereby he leased the property in suit, and the 
lessee also obtained mutation in his favour. The 
mortgagee filed a suit against the mortgagor and 
the lessee for possession of the property and for 
mesne profits. The Subordinate Judge held that 
the plaintiff must have recourse to the Revenue 
Court for possession of property purchased by 
her and for the mesne profits due to her. He, 
however, granted a declaration in favour of the 
plaintiff that the lease was not binding upon her 
by virtue of S. 52 of the T. P. Act, having been 
executed during the pendency of the mortgage 
suit. On appeal, it was contended that the proper 
form to decide the validity of the lease in question 
was the Revenue Court which alone could grant 
possession and award mesne profits. 

Held, that the plaintiff must have recourse to the 
Revenue Court for possession of the property in 
suit and for mesne profits, but that the Civil Court 
could grant a declaration that the lease was void, 
as the general power which the Civil Courts have 

m£ ,V A CfiFect tothe revisions of S. 52 of the 
1.1 . Act could not be inferentially cut down 
because the Revenue Court in a suit for a decla¬ 
ration and mesne profits might have to record a 
decision as to whether the lease was invalid under 

C-, of rr t,ie T. P. Act. (Thom and Rachhpat 
S}ngh, 77.) Audul Mughni Khan v. Mst. 
1; ARK HUN da Bim 164 I.C. 762=9 R.A 204=1936 

^\ L,J ;l 2 5> 6=1936 R D 303=1936 A.W.R. 717 
(2)=A.I.R. 1936 All. 661. 

~ S. 44— Mortgage—Purchaser of equity of 
redemption taking possession of mortgaged land 




”3 


AND 


TENANCY ACT ( 1926 ), S. 44 . 

from mortgagor's sub-tenants—If liable to be 
ejected as trespasser. 

While a mortgagor may retain proprietary 
rights as against his co-sharers in an undivided 
mahal, he cannot retain any proprietary right in 
the share which he has transferred by mortgage. 
Until the mortgage is redeemed, the mortgagor 

• S +i? t ?; Prop f leto . r ,’ though he may be recorded 
in the khewat, and he has no right to take into his 
cultivation any portion of the mortgaged land. 
A purchaser of the equity of redemption cannot 

t*hJ e c ,"h°, re r,gh . t 'han his vendor, and if therefore, 
the sub-tenant in sir of the mortgagor surrender 
and hand over the fields to the purchaser the 

mortgagee can sue to eject him as a trespasser 

in'tlif* 6f . hat h *j has no right to take land 
in the path mortgaged to the plaintiff without his 

consent. (Darling, S.M. and Bomford, J M) 
R H D N 339 ANI SlNGH V ' Basawan Singh. 1937 
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Kin, 5 nf l U< ; tU * r , y m °rtgage 0 /khudkasht 

°¥ Act—Mortgagor simultaneously 
rlSA , m relinquishment of ex-proprietary 

^‘—Mortgagor losing cultivating pos- 
l f °J Ptot—Right of his sons to revive ex- 
Profrtetary rights—Liability to ejectment. 

Where while the old Tenancy Act of 1901 was in 

Of hf a t.r^i° n ^ Xe , CUted ? “sufructuary mortgage 
A hudkaSh ! S ° t J anc ! simultaneously on the 
me day executed a deed of relinquishment of all 
ex-proprietary rights,the surrender of ex-proprie- 

{,„7 ng . h t. Wasnul l and void having been made 

before their accrual. If the mortgagor, in whose 

Wt 0Ur if X ' P . r ° Pnetary rights might have accrued, 
ivg 4 cuBlvat,ng Possession of the plot, his sons 

hiln M b A eqUently come . to be recorded as holding 
bila tasfia cannot revive these ex-proprietarv 

rights and are liable to be ejected as trespassers 

and Bomford, J. M ) Bilas? Singh 
v. Ram Chander Singh. 1937 R.D. 462. 

aXo e, r e 1S n ° le A ga J u ar to a suit und er S. 44 of the 
Agra Tenancy Act by one co-tenant of a holding 

*f ai £ st t ¥ + P the / c °-tenants who have taken pos? 

thc , forr ? 1 ® rs Portion of the holding 

a A^°J ma u p ? rtltl t 0n °f the holding under S. 37 
f the Act, whether the landholder has or has not 
agreed to the division. His rights are still un- 

^fected (Drake Brockman, S.M. and Knox JM ) 

Karta ri v. Umrao Singh 1936 R D. 525 * ’ M 

7T f' *4—-Scope of—Trespasser in Possession- 
Remedy of owner—Option as to. 

.,7 ls open to the proprietor of agricultural land 
5J. ,* r *° sue a trespasser for ejectment in the 
Civil Court or to avail himself of the speedier 

and 1 tnfi? )rOVld - e f d f ^ by S -' 44 ° f the new Tena ncy Act 
? to fil e asui t for ejectment and for damages 

in the Revenue Court. ( Iqbal Ahmad and Varma, 
JJ.) .Lachhmina Kunwari v. Makfula Kun- 

»a X \* I -- L » R - (1938 > A11 441=175 I.c 902—fl 

* 7: = 1938 R D 463=1938 A.L R 497-1938 

is9=,sm “is 

Where a suit under S. 44 of the Agra Tenancv 
Act abates owing to the death of the plaintiff 

Q,. D.—8 


AGRA TENANCY ACT (1926), S. 44. 

O. 22, R. 9, C. P. Code, bars a subsequent suit by 
the successor in interest of the deceased plaintiff 
for the same relief and against the same defen- 

dantm respect °f the same land. (Marsh, S M.) 

A WR(B V) 2 R g GHUBIR - 1939 R D - 476=193* 

ZZl~ S \j* 4 ~Z Suit llnder —Claim as mortgagee 
made with reference to a zvrong plot—Liability to 
ejectment , y 

■ Where owing to a clerical mistake, the tenant 
in a suit for ejectment, pleads that he held one of 
the plots from the zammdar and the other as a 
mortgagee but gave the wrong numbers with 
reference to the plots, his ejectment from the field 
winch he really held as a mortgagee cannot 
be upheld. (Bomford. S.M. and Mehta , J.M.) 

Moti - 1939 R D - 131 = 1939 A.W.R. 

194. 

- - S 44 Suit under—Defendants retaining 

land without ‘ consent of proprietor for over 12 
years—Liability to ejectment—Limitation. 

- ersons who retain possession of land without 
e consent of the proprietor for 12 years, cannot 
be ejected by a suit under S. 44. When the defen¬ 
dants are shown in 1340 F., as non-occupancy 
tenants bila lagan with a period of 13 years, having 
een recorded as khudkasht holders of one year 
at settlement in 1326 F., and when soon after 
settlement, a partition takes place as a result of 
which the land of the said khudkasht holders fall 
into another mahal or path, they become non-oc¬ 
cupancy tenants of it without fixation of rent pen¬ 
ding arrangements with the landholder. A suit to 
eject such persons under S. 44 more than 12 years 
atter such partition is barred by limitation. 
(Drake Brockman , S.M. and Knox, J.M.) Fatima 
v. Sirajuddin. 1936 R.D. 85. 

. 44 Suit under — Damages—Measure of 

—Discretion of Court—Limits. 

In a suit for trespass under S. 44 of the Agra 
lenancy Act damages do not necessarily depend 

on the number of years during which the trespass 

‘ i? S pl ace - Damages are in the discretion of 
! the Court. But they should not exceed four years 
annual rental calculated in the manner laid down 
in S. 44. (Drake Brockman, S.M. and Knox, J.M.) 
Kartari v. Umrao Singh. 1936 R.D. 525. 

: T S * —§ u i t ^^ r ? der — If barred by admissions 

in suit under S. 106 by the landholder. See Evi- 

1939 E R A D T, 299 31 AND AgRA Tenancy Act * S 31. 

- S. 44 —Who can sup—S uit by some only of 

the co-paPcenary body—Maintainability. 

An ejectment suit under S. 44 of the Tenancy 

£ be brought by the landholder and the 
landholder has been held to mean the whole co¬ 
parcenary body. So a suit by some only of the 
members is not maintainable. (Darling, S.M. and 

imq a Mewa Ram v. Sukhey Singh. 

1938 A W.R. (B.R.) 137=1938 R.D. 267. 

S. 44 —Suit under, by a samindar, one of 
several co-sharers — Maintainability — Refusal of 
others to join — Remedy. 

A suit under S. 44 of the Tenancy Act can only 
be brought by the landholder and the landholder 
is the entire co-parcenary body. So one or more 
of the co-sharers only cannot bring a suit under 
S. 44 ; If a plaintiff cannot induce his co-sharers 
to join in the suit, then his remedy lies by way of 
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.> iition under the Land Revenue Act. (Darling, 
S.M. and Mehta. J.M ) Parbhoo v Chartar 
Sen. 1938 A.W.R. (B.R ) 321 = 1938 R.D. 789= 
1938 A.L.J. (Supp.) 110. 

—--S. 44— Suit under — Maintainability — Plain- 

til) collecting rent and obtaining possession under 
S. 79 — Ejectment, if can be resisted. 

In a suit under S. 44 of the Agra Tenancy Act 
by a person who has been collecting rent of the 
plots in question for over 25 years and who had 
also obtained possession under S. 79 of the Act, 
ejectment cannot be resisted by the defendants on 
the ground that the plaintiff was only the mort¬ 
gagee of half the khewat and that until the half 
shares have been definitely demarcated by a 
regular partition through Revenue Courts the 
whole khewat must be presumed to be joint and 
that as such the suit is not maintainable under 
S. 44. (Marsh, S. M.) Bare Lall v. Umrao 
Singh. 1939 A.W.R. (B.R.) 93 = 1939 R.D. 397. 


~ S.44— Suit under—Plea in defence — Fai¬ 

lure to prove title set up—Plea of limitation, if 
available thereafter. 

In a suit under S. 44 of the Agra Tenancy Act, 
it is always open to a defendant to plead a title 
and on his failure to prove that, to plead limita¬ 
tion. (Harper, J. M.) *Bijai Bahadur v. 
Chooraman. 1940 R. D. 192=1940 A. W R 
(B.R.) 69 (2). 

—- S. 44— Suit under — Pleadings — Contents. 

When a landlord brings a suit under S. 44 of 

the Agra Tenancy Act he must be certain of the 

position that he has to take. His pleading must 

contain a clear statement that the area has been 

settled with no one and that the person proceeded 

against has come in as a trespasser. He cannot 

plead that some one else is in possession and a 

third person has trespassed on the plot. In that 

case the trespass would be against the person who 

1S possession and as such the suit would have 

to be dismissed. (Darling. S.M. and Mehta, J.M.) 

in« R * JI T T » S i NCH v - Diagram. 1938 R.D. 836= 
1938 A.W.R. (B.R.) 432. 

~~ S. 44—.S nit under—What are proper issues. 

In a suit under S. 44 of the Tenancy Act, the 
proper issues to be framed are firstly as to the 
existence of the contract of tenancy, secondly, 
it the former issue is decided against the defen¬ 
dant, whether they are liable tb ejectment as 
respassers and lastly, if the prior issue is decided 
J n favour of the plaintiff, to what damages is he 
entitled? (Darling, S.M. and Romford, J M.) 

in*o N A S iw G J? v Slim Karan. 1938 R.D. 347 
= 1938 A.W.R (B.R ) 224. 

. ?4 Suit by recorded sir holders for 

ejectment of defendants as trespassers -Joint 
tnahal—Existence of other co-sharers—Existence 
°f sir rights—Materiality. 

The existence or otherwise of sir rights is a 
very material question in a case where the plain- 
tiits sue as recorded sir holders for the ejectment 
01 the defendants under S. 44 of the Tenancy Act 
as trespassers. For it the land is khalsa the suit 
would be bad, if it is only by some of the co¬ 
sharers. .(Darling, S.M. and Romford, J.M ) Ram 
Singh v. Ram Baran Dudf.. 1938 R.D. 376 
-1938 A.W.R. (B.R.) 217=1938 A.L.J. (Supp.) 


- S. 44 —Suit under—Defences open — Onus. 

In contesting a suit under S. 44, Tenancy Act, 
* ie written statement may take one of two shapes 


—either the defendant will urge that he is in pos¬ 
session as a trespasser'and it is then for the plain¬ 
tiff to show that the suit is within time; or the 
defendant will urge that he has been admitted to 
the tenancy, in which case the onus is on him to 
show that he has been so admitted. When a 
tenancy in chief determines and a sub-tenant 
claims that he has been accepted by the zamindar 
as tenant, then the novation of the contract has 
to be specifically proved by the defendant urging 
the novation of the contract. (Marsh, S.M. and 
Mehta, J M) Rajendra Prasad Singh v. Shanta 
Upadhya. 1940 R.D. 16=1940 A.W.R. (B.R.) 
12=1940 A.L.J. (Supp.) 5. 

-S. 44— Suit under — Plea of admission to 

tenancy — Onus. 

Where a defendant in a suit for ejectment 
under S.44 of the Agra Tenancy Act sets up a plea 
of an admission to tenancy by the plaintiff, the 
onus is on him to prove the contract of tenancy. 
Where he has discharged it and the plaintiff did 
not care to go into the box and the only other 
evidence that of the patwari was negative in 
character, the Board will not interfere with the 
finding of the Commissioner as to admission to 
tenancy. (Darling, S.M. and Mehta, J.M.) Khem 
Ciiand v. Budha. 1938 R.D. 938=1939 A.W.R. 
(B.R.) 57. 

-S. 44— Suit under—Proof of possession for 

over 12 years without payment of rent—Starting 
point for adverse possession -Onus. 

When once the trespassers, in a suit under S. 44 
of the Tenancy Act have shown that they are in 
possession without payment of rent for over 12 
years, the onus lies very heavily on the landholder 
as regards fixing of the terminus from which 
according to him adverse possession began and 
that it has not been long enough to constitute 12 
years. (Mehta, 9 M.) Aditya Narain Singh v. 
Jangi. 1939 R.D 3 = 1939 A.W.R. (B.R.) 103. 

-S. 44 —Suit under, against ejected tenant — 

Defence of re-admission—Rurden of proof. 

If in a suit to eject the defendant under S.44, 
the plaintiff proves that he had ejected the defen¬ 
dant about 10 years ago, the defendant 
claims that he was re-admitted and has been 
cultivating for about 4 years, the burden of prov¬ 
ing re-admission to the holding lies on the defen¬ 
dant. The law allows a limitation of 12 years in 
cases coining under S. 44, and it is not reasonable 
to draw an inlerence adverse to the landlord 
merely because he takes no action for three or 
four or more years (Drake R rock man S.M. and 
Knox, J.M.) ! alu Chauphri v. Sakalrat 
Chaudhri 1936 A.W R. 60=1936 R.D. 22. 

— - S 44— Suit under—Rurden of proof — 
Defendant admitting possession — Effect. 

In a suit under S. 44 of the Agra Tenancy Act, 
once the defendant admits that he is in posses¬ 
sion, the burden of proving that he was admitted 
to tenancy lies on him. The only case, in which 
the onus might lie on the plaintiff is when the 
defendant denies that he is in possession of the 
land in suit at all. (Drake Brockman, S.M. and 

^ Tag dish Mani v. Kanphai Bhar. 

1936 R.D. 330. 

~ jp. 44— Procedure—Suit by holder of sir 
plot allotted on partition—Defendant proved to be 
mortgagee of plot — Procedure — Remedy of 
defendant—Right of plaintiff to possession. 
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Where in a suit for ejectment under S. 44, by a 
person who gets sir land on partition, the defen¬ 
dant pleads and proves that he is a mortgagee of 
the plot that has been allotted to the plaintiff, the 

C J, ailT !.i possession of his plot 

should not be dismissed. The mortgagee has his 

remedy against the other party of the original 

mortgagor and must pursue his remedy in that 

plNnpv 0 ' Bom ford , /. M.) Sachitanand 

msTwi H (B A R S ) A:R 70 N RAI - 1938 R ' ° 125 = 


un der—Prior ejectment in suit 
under S 58— Absence of actual demarcation- 
suit, if to be dismissed. 

In a suit under S. 44 of the Agra Tenancy Act 
e ^ ec * 0 rae f n ‘ ^° f A the defendant in a prior suit 

tifiaM S ,'j , 58 th£ Act ’ as long as the land is 'den- 

t fiable there .s no necessity of actual demarca- 

lr J Suit • cannot be dismissed on the 

2?" that . t , here ls r no specification as to the 
P , P of the area from which ejectment was 

°/S ed ' n the P nor suit. (Knox, S.M. and Grant, 
R D 32 HENOY RA ™ A Banerji*. Mannu. 1936 

~ S - 44 —Suit under—Plea of ownership as 

donee under gift deed—Claim referred to Civil 

Court and found against—Subsequent plea of 
rent-paying tenant—If open. 

In a suit for ejectment under S. 44, Agra 
lenancy Act, the defendant claimed to be an out- 
°"4 P r °pnetor, as a donee under a deed of 
f J 1 ■f S ,a,m was referred to the Civil Court 
and decided against the defendant. Later he 
CIa J_ m od to be a tenant paying rent. 

Held , the defendant should not be allowed to 
urn round and put an entirely inconsistent 

. e * en , ce , cI ^ m that he was a rent-paying 
tenant. ( Drake Brockman , S.M. and Knox, J.M ) 

Mahadeo Prasad v. Bandhan. 1936 R.D. 365 

-—S 44 —Tenant admitted by some only of the 
co-parcenary body—If only a trespasser. 

ere a person has not been admitted to 
tenancy by the whole co-parcenary body, the lease 
is invalid and such a person is only a trespasser 

and not a tenant ( Darling , S.M. and Bomford J. 

139=1938 RD.'269 AWANI ' 1938 AWR ' ( B R -) 

7 S. 44— Tenant persisting in holding after 
formal ejectment—Zamindar's right to eject when 

estate is under attachment by Collector—TJ p 
Land Revenue Act , .S'. 151. * 

If a tenant persists in holding on to the tenancy 
even after a formal ejectment in a proceeding 

the Tenanc y. Act » the Zamindar if 
entitled to bring another suit for his ejectment as 

trespasser under S. 44 of the Act, although the 
Collector has attached his estate for default in 
paying the land revenue. ( Darling , S.M.) Pahlad 
oingh v. Seth Bansidhar. 1937 R.D. 581. 

j~ 44 —Tenant ousted by some of land- 

ru S R*yht to sue them as trespassers. 

Where some of a body of landholders have 
ousted the tenant, in pursuance of some supposed 
nght, the tenant has the right to sue them for 
*? ent unc * er S. 44 as trespassers. (Darling 
“f: M ) Dular Singh v. Gajraj Singh. 1937 R 

u. 449. 

7T7, “S. 44—Suit to eject defendant from part of 
Jieta belonging to more than one mahal —Previous 


AGRA TENANCY ACT (1926), S. 44. 

demarcation of plot—If essential — Plaintiff 
share shown to be specific part and area known— 

Ejectment—If can be ordered. 

Where a field cultivated by the defendant 
Delongs to more than one mahal, and there is 
nothing to show which part of the held is in 
which .mahal, ejectment cannot be ordered with¬ 
out previous demarcation of the part from which 
ejectment is sought. But when there is evidence 
to show that the plaintiff’s share of the field is a 

s P e 9f*J: C P, art anc ^ the area is known, there is 
no difficulty about ejecting the defendant from the 
plaintiffs share of the field. ( Bomford T M ) 
Munir^Khan v. Gur Dayal. 1937 R.D. ’ll. 

7 S .- 44 —Suit for ejectment—Defendant in 

possession for 34 years, bila lagan— Suit, if barred . 

. Where m a suit by an occupancy tenant for the 
ejectment of the defendants as trespassers under 
9'44 of the Tenancy Act, the Court finds that the 
defendant had been in possession for 34 years, bila 
lagan and that it is quite impossible to believe that 
the plaintiff was not aware of this possession for 
the greater part of this period, though he was in 
the army for 19years, the suit is liable to be dis- 
rrussed as barred by limitation of 12 vears. ( Dar - 

Pem Singh v. Inder Singh. 1937 

— -S. 44 — Suit and decree for ejectment under 

—Subsequent suit for declaration of tenant right 

by nephew of ejected tenant — Bar of— Res 
judicata. 1 

A zemindar sued one M. T. for his ejectment 
under S. 44, Agra Tenancy Act, and got an order 
for his ejectment from the Board of Revenue in 
second appeal Subsequently S. T., nephew of 
M., sued for the zamindar and M. T. for a declar¬ 
ation that he was the tenant of the land in suit, 

alleging that though he and his uncle were living 

separate, they were cordial and cultivated jointly. 

Held, though S. T. was not a party to the prior 

suit for ejectment, yet he could not be held to be 

ignorant of the decree for ejectment of his uncle 
from the land m suit, and must therefore be held 
bound by that decree, and the suit must therefore 
be dismissed as not maintainable in view of the 
prior decree. ( Drake Brockman, S. M. and Knox, 

R D 119 ARAKH Chandv - Sumer Tewari. 1936 

i 7 44—Suit to eject maternal grandsons of 

3 Burden tCn ^ nt P I ea °J co-sharing in cultivation 

i:!rT.3 6 “ks°m s " a “ a t “'~ v *»■ 

Where a co-sharer in undivided property is in 

wi& e " h ° f a 7 efinlte shar e by* arrangement 
withtheother co-sharers, it is not permissible for 

nr^I°f a lt nate to - a third P erson a s his exclusive 
property the portion which he has been thus occu- 

y agreement with his co-sharers. Any 
transferee from him acquires no right by the 
transfer and is not entitled to anv relief in a suit 
against him under S. 44 of the Tenancy Act. (Ben- 
net and JZerma, JJ.) Ram Kripal v. Abdul Wa¬ 
hid. 1940 A.WJR (H.C.) 199—1940 R.D. 132. 

, ,.44—“ Trespasser”—Mortgagee from ten- 

C * . r~+ m 


± retyuster —mortgagee jrom ten- 
ant holding after termination of tenancy —Status 
of Mortgage over 60 years old—Effect of. 

A mortgagee from a tenant whose tenancy has 
expired by surrender or by death is a trespasser 
and can be ejected by the zamindar as such. The 
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fact that the mortgage is over 60 years old makes 
no difference. ( Darling , S. M. and Bomford, J. 
M.) Balgovind v. Satnarain Lal. 1938 R.D. 
174=1938 A.L.J. (Supp ) 2=1938 A W.R. (B. 

R.) 93. 

-S. 44 (1) — Object and effect of—Suit by 

some co-sharers to eject trespasser—Flea by de¬ 
fendant that he holds under lease (/ranted by other 
co-sharers with consent of plaintiffs—Plaintiffs 
not accepting lease but challenging its validity — 
Jurisdiction of Civil Court—If barred. 

A suit by some of the Zamindars of a village to 
eject a trespasser is perfectly maintainable in a 
Civil Court; the fact that the defendant pleads 
that he holds under a lease by the plaintiffs’co- 
sharers, which has been concurred in by the plain¬ 
tiffs does not deprive the Civil Court of its juris¬ 
diction. Jurisdiction is determined primarily by 
the allegations in the plaint; and when the plain¬ 
tiffs allege that the defendant is a trespasser and 
that the lease under which he holds invalid, the 
suit is cognizable by a Civil Court, although, 

S. 44 of the Agra Tenancy Act would also give 
the plaintiffs a remedy in the Revenue Court to a 
limited extent. S. 44 was enacted in order to 
allow facility to an owner of an agricultural land 
in seeking a speedy remedy through the Revenue 
Court, if the defendant has taken possession with¬ 
out the consent of the landlord and if the land¬ 
lord is prepared to accept damages up to the 
maximum prescribed in the section. But the 
section does not and cannot deprive the landlord 
9.7 s right to eject the defendant through the 
Civil Court on the ground that he is a trespasser. 
(Ntamatullah, J .) Jagadamha Singh v. Ram 
Sahup I. L R. (1937) All. 570=170 I.C. 477 = 

T, 1937 AX ' R 668=1937 A.L J. 329 

r, 9 7R D - 176=1937 A.W.R 320=A I.R. 1937 
All. 415. 


S s - 44 and 36—Suit for ejectment of sub- 
tenants—Merger of occupancy rights in proprie¬ 
tary rights—No new contract of tenancy brought 
into existence. See Agra Tpnancy Act Ss 36 
and 44. 1937 R D. 522 (1). ' ^ 


r , ^ S * 44 and 45 —Acceptance of rent on behalf 

of deceased recorded tenant-Person paying rent , 
tf can be ejected under S. 44. 

r Pr th f defendant has been making payments 

thl beh if f i k f ° ng dcceascd recorded tenants and 

and thc a l beC ? * cc W ted M the plaintiff’s agents 
and the usual receipts had been given, such a 

defendant cannot be ejected under S. 44 of the 

Tenancy Act as a trespasser. But fresh rent can 

be assessed under S. 45. (Marsh, S.M. and Mehta, 

1939 A W R R am Ran Bijai Prasad. 

ATT/*’ } 139=1939 R D. 472=1939 
A.E.J. (Supp.) 84. 


-Ss. 44 and 45- Applicability-Tenants hold¬ 
ing on m possession in spite of ejectment for over 

iff years—Effect—Suit by landlord under S. 44 if 

lies—Proper remedy. 

, A he defendants who were formally ejected in 
lyz3 managed to hold on to the plots and to retain 
possession for more than 12 years ; there was no 
evidence of any regular re-admission to the ten¬ 
ancy The names of the defendants continued in 
the khataum even after the ejectment, and there 
was a settlement the very next year. In a suit by 

the zamindar for ejectment under S. 44 of the 

Agra Tenancy Act, 


Held, that it was impossible to believe that the 
plaintiff-zamindar had no knowledge of the entry 
in the settlement, that the defendants had acquir¬ 
ed statutory rights and that they were therefore 
protected from ejectment. 

Held, further, that it was open to the zamindar 
to bring a suit under S. 45 of the Act for the 
assessment of rent on the holding. ( Darling , S.M. 
and Bomford , J.M.) Pulandlr Singh v. Dauli 
Singh. 1937 R.D 442=1937 A.W.R. 1027. 

-Ss. 44 and 45— Suit for ejectment—No 

prayer for fixation of rent—Subsequent prayer for 
fixing rent—Absence of sufficient material on 
record — Relief—If can be granted. 

Though under S. 192 of the Agra Tenancy Act, 
a Court can, in a suit under S. 44 of the Act.grant 
any relief to which the plaintiff may be found 
entitled, though he may not have asked for it in 
the plaint, yet when there is no sufficient material 
to fix the rent under S. 45, a plaintiff who asks 
for fixation of rent in a suit for ejectment under 
S. 44, at a late stage, cannot be granted that relief. 
(Drake Brockman , S.M. and Knox , J.M.) Fatima 
v. Sirajuddin. 1936 R.D. 85. 

-Ss. 44 and 45— Trespasser — Ejectment — 

Delay in suing for—Effcct—lnference of admis¬ 
sion of defendant to tenancy—When justified. 

The zamindar generally has 12 years in which 
to make up his mind whether or not he will eject 
a trespasser, i.e., a man who has taken possession 
of his land without his consent. Mere delay in 
suing without more is no bar to ejectment of the 
defendant. If the zamindar, however, delays for 
a considerable time and if in regard to acceptance 
of rent and other matters he acts in such a way 
that it may be inferred that he has in fact admit¬ 
ted the defendant to tenancy, it would be reason¬ 
able to draw the conclusion that the defendant 
has been admitted to tenancy. Where there has 
been no payment of rent at all, there can be no 
such inference. ( Drake Brockman, S.M. and 

Knox, J.M.) Jagdish Mani v. Kandhai Bhar. 
1936 R D. 330. 

“ ~Ss. 44, 45 and 192—5*. 192, when could be 
invoked — Rent, if can be fixed in a suit under S. 44 
—Separate suit, when necessary. 

The whole object of S. 192of the Agra Tenancy 
Act is to avoid multiplicity of suits, and it could 
be invoked only where a defendant claims to hold 
the land as rent-free grantee. Even though a suit 
is under S. 44, if there is a prayer for fixation or 
rent it could be fixed in the same suit. But if a 
defendent pleads that be is bolding the land ad¬ 
versely and that adverse possession has ripened 
by prescription, in that case a separate suit 
under S 45 would have to be filed. (Mehta, J.M.) 
Aditya Narayan Singh v. Ram Charittra 
Jewarl 1938 R.D. 918=1938 A.W.R. (B.R.) 

- Ss. 44 and 82— Applicability — Land validly 
let to tenant and transferred by him to another — 
Remedy of landlord—Suit by landlord to eject 

transferee as trespasser—Maintainability 

S. 44 of the Agra Tenancy Act only applies to a 
case where a person has taken possession of the 
landholder s land without his consent and in con¬ 
travention of the provisions of the Act. It is only 
then that the landholder can treat the occupier as 
a mere trespasser and sue him in a Revenue Court 
tor ejectment. Where, however, the land had 
Deen validly let to a tenant who was in lawful 
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possession thereof, and the latter has transferred 
it to another person, S. 41 cannot apply To such 
a case S. 82 is the special section applicable. The 
proper course for the landlord in such a case is 
to bring his suit under S. 82, because the cause of 
action for his suit is the illegal act of his tenant 
and not the occupation of the land by the trans¬ 
feree. (Sulaiman, C.J. and Harries. J.) Ram 

, i? GH v ’ Misril al. I L.R (1937) All. 

1 ?\« 6 £ 9==10 R A 418=1938 A.L.R. 
\ S =\ 937 A.W.R. 888=1937 R D. 532=1937 
A.L.J. c 1204=A I.R. 1937 All. 790. 

! Ss. 44 and 86— Trees disappearing from 
portion of grove land—Suit to eject grove-holder 
from that portion—If lies. 

Even though the trees may have disappeared 
trom a portion of a grove land, the whole plot 
should still be treated as grove land,and a suit for 
ejectment of the grove-holder or his transferee 
c r< V? portion is bad whether it be laid under 
c air \°d ‘ t ^ ie ^-gra Tenancy Act. ( Darling , 
<(mDn UBIR Singh v. Ghulam Qadir Khan. 

— Ss. 44 and 86— Applicability—No ex-pro- 
pnetary rights claimed on mortgage of sir— Suit 

non-occupancy tenant in sir— Section ap¬ 
plicable. 

Where no ex-proprietary rights are claimed on 

the mortgage of sir land, the non-occupancy 

tenant in sir continues to be non-occupancy tenant 

d a SU j t to e j ect should be brought under 

86 and " ot S. 41 of the Tenancy Act. ( Darling , 

o.M. and Bomford, J.M.) Baldeo Prasad Pande 

o*A ALTA - 1938 R D - 549=1938 A.W.R. (B R ) 
244. 7 

86 and 93 —Prior suit under Ss. 86' 
vnd' 92 against defendant as sub-tenant — 
Dismissal for default—Subsequent suit against 

same person under S. 44 as trespasser—If main¬ 
tainable. 

Where an earlier suit under Ss. 86 and 92 of the 
Agra Tenancy Act in which the defendant 
was sued as a sub-tenant, was dismissed for 
default, a subsequent suit under S. 44 of the Act 
against the same defendant treating him as a 
trespasser after the tenant in chief had abandoned 
his interest in the holding, is not barred, for there 
has been a change in the position giving rise to a 
fresh cause of action. ( Darling , S.M. and 
Bomford, J.M.) Badu v. Hulasi. 1938 R D 57 
=1938 A W.R (B.R.) 29. 

--Ss. 44, 86 and 92— Suit under — Defendants 

being non-occupancy tenants—Treatment of suit 
as one under Ss. 86 and 92. 

. A suit lodged under S. 44 can be decreed, as if 
it had been brought under Ss 86 and 92, if the 
defendants be found to be non-occupancy tenants. 
18 R.D. 618, Foil. ( Darling , S.M ) Umrao 
Singh v. Dina Singh. 1937 R.D. 522 (1). 

~Z “"Ss. 44, 86, 205 (1) (d) and (e) and 218— 

C o-sharers — Form or thek < share by one— Theka- 
dar holding over and admitting relation as tenant 
--Suit to eject such tenant by co-sharer singly- 
Mamtainability. * 

Where one of several proprietors in a joint 
niahal gives a form or theka of his share gives up 
possession in favour of the thekadar , and the 
latter holds over and admits a relation of his as 
tenant, the co-sharer who grants the theka cannot 
go behind these arrangements and sue to eject the 
tenant without the concurrence of the other co- 


AND 


122 


AGRA TENANCY ACT (1926), S. 44. 

sharers as plaintiffs, in the absence of evidence to 
show that the adm^sion of the tenant by the 
thekadar was fraudulent, which might support a 

Rrnrb th 5 A S ra Tenancy Act. (Drake 

Brockman, S.M. and Knox, J.M.) Mahadeo 

biNGH V. Kulwanta. 1936 R.D. 187. 

T “Ss. 44 and 95— Ejectment—Plea of admis- 
Sl0 . n Onus-Re-admission—Oral evidence — Ad¬ 
missibility Ejected person re-entering into occu¬ 
pation—Position of. 

J[n a suit for ejectment if the defendant pleads 
that he is not a trespasser as he has been admitted 
to tenancy, the onus is on him to prove the admis- 

S1 r° n u regards re-admission, it is the intention 
of the Act that there should be written consent in 
such cases and oral evidence is inadmissible 4 
person who re-enters into occupation after eiect- 
ment, without the written consent of the landlord 
remains liable to ejectment for 12 years as a tres¬ 
passer. He takes possession at his own risk 
{Darling , S.M. and Bomford , J.M.) Badri Narain 
Lal v. >urja Ram. 1938 A.W R (BR) 

1938 R.D. 652. * ^ Z06_ 

---Ss. 44 and 99—. Applicability and scope— 

<t°rn» arer a . di ! tlt . tin ^ tenant—Ouster of tenant by 
stranger claiming admission under another co- 

S ia fZ r i7 Ej J Ct ^ ent ° f str , an 9 er b y first co-sharer 
-—Latter admitting another to tenancy over the 

head of tenant without terminating tenancy _ Suit 

s'. 

age CUSt °?: *|e w as admitted ‘in 
1339 F. but was ousted in 1340 by one R who 

claimed to have been admitted by another co- 
sharer. H then ejected l?as a trespasser at the 
end of 1341 but admitted B into possession 
over the head of the plaintiff, H himsetf having 
become landholder in 1340 fn 1342 plaintiff? 
l P oo ,a ^, br ° u sht a suit against H and B under 
S f °£ the Agra , Tenanc y Act, within six months 
° f i- h< L da , te on "ditch B entered into possession 
HeU, that though plaintiff could have brought 
a suit against R under S. 44 of the Act to eject 
him, the fact that he did not do so, and that H 
ejected f? under S. 44, did not put end to the 

contract of tenancy between H and the plaintiff* 

that plaintiff could not have sued R under S 99- 

laV i‘a ng . been admitted to tenancy by H piain- 
tiff could eject R as a trespasser within 12 years 
from 1339 F. ; and that the act of H, in letting the 

letraHv* p.°t er the head of the plamtiff without 
egally extinguishing the plaintiff’s tenancy 

amounted to an ejectment of the plaintiff who’ 

thereupon became entitJed to sue H and B under 

Act Wlthln Slx months from the date 
on which B was put into possession. (Drake 

v Ganca Ram 

o 77 S p, 44 ? nd "—Applicability—Suit under 

b. -Flea of surrender a d new admission by 
zamindar Zammdar’s support, if converts suit 
into one under S. 99—Effect on limitation—Pro¬ 
cedure to be followed. 

Where a suit is filed under S. 44 of the Tenancy 
Act and the defendant pleads that there was a 
surrender by plaintiff and that he got the lands 
from the zamindar, then if such plea is supported 
by the zamindars, the suit becomes one under 
S. 99 and ought to be changed accordingly and 
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fresh issue framed as to limitation. In such a 
case where the plaintiff became aware of the 
hostile attitude of the zamindars only after filing 
of his suit under S. 44, the suit as filed was held 
to he within time. ( Darling, .S'. M and Bomford, 
J.M.) Badri Prasad v. Bindraban. 1938 A W 
R. (B.R.) 159=1938 R.D. 339. 

-Ss. 44 and 99— A pplicability—Forcible pos¬ 
session by co-sharer — Ejectmen:—Section appli¬ 
cable—Facts to be proved by tenant. 

Where one of several co-sharers takes forcible 
possession over a holding of a tenant, then the 
section under which hisejectment has to he sought 
is not under S. 99 but S. 44 of the Agra Tenancy 
Act. It is for the plaintiff tenant to prove in such 
a case that the suit lay and that he has come with¬ 
in 12 years of dispossession. (Marsh, S. M. and 
Mehta, J.M.) Raj tab Hussain v. Alopi. 1939 R. 
D. 202=1939 A.W R. (B.R ) 187. 

-Ss. 44 and 99 — Scope — Co-sharers — Eject¬ 
ment by some only illegally and dispossession of 
tenant —5 'ml by latter under S. 99 —Subsequent 
suit by same co-sharers for ejectment of heir of 
tenant—Plea by latter that plaintiffs are not land¬ 
lords entitled to sue—Estoppel—If arises. 

A tenant who is illegally dispossessed by some 
only of the co-sharers of the joint patti has a 
right to sue such co-sharers under S. 44 of the 
Agra Tenancy Act. But the fact that he sues 
them under S. 99 of the Act instead of under 
S. 44, cannot estop him or his heir in a subsequent 
suit by those co-sharers for his ejectment from 
pleading that the plaintiffs co-sharers are not his 
landlords and that they are not competent to eject 
him as not being the whole body of co-sharers. ! 
( Darling , S. M. and Bomford, J. M.) Bharosa v. 
Bijai Bahadur Sinch. 1938 R.D. 163=1938 A 
W.R. (B.R.) 99. 

-Ss. 44 and 99— Suit by tenant to eject tres¬ 
passer— Lim it at ion—S tar ting point. 

Where a tenant sues to eject a person as a tres¬ 
passer, time for such a suit begins to run only 
from the time the tenant is ousted from possession 
either by the zamindar or the trespasser claiming 
under the zamindar.. The mere giving of a receipt 

u r £ e . n * *° l ^ ie trespasser by the zamindar after 
the filing of the suit could not amount to an overt 1 
acyocHist the tenant from possession. (Bomford, 
J.M.) Bhagirath Tewari v. Atiraji. 1938 A. j 
L.J. (Supp.) 77=1938 R.D. 778. 

—- Ss. 44 and 99— Suit to eject trespasser— No 
plea as to non-joinder of recorded tcnants-in-cliicf 
—Ln/er objection—Procedure to be followed. 

Where in a suit to eject as a trespasser a person 
recorded as quabiz , no plea was specifically taken 
as to the non-joinder of all the recorded tenants- - 
in-chief but later on the objection is raised it is 
unnecessary to make them parties. If the record- 1 
ed tenants-in-chief have any rights there is nothing ' 1 
c° P^nt them from asserting their rights under ; 
b. 99, if after ejecting the trespasser, the plaintiff 1 
either takes the fields into his own cultivation or 1 
puts in another tenant. (Darling, S.M. and Bom- 1 
a txr' t i SiieoNarain v. Sheo Ratan. 1938 t 

1938 RR 22° 156=1938 A L -J- (Supp.) 18= J 

Ss. 44 and 107 —Occupancy tenancy — Mort - < 
gage—Tenant not recorded as 'Mafrur' but mort- j 
gagee recorded as mortgagee—Surrender by ten- i 

ant — Mortgagee , if can be ejected. ' 1 


. AGRA TENANCY ACT (1926), S. 44. 

1 Where an occupancy tenant who leaves the 
; village is not shown as ‘Mafrur’while a mort- 
l gagee of the tenancy is shown as a mortgagee, on 
1 the formal surrender by such a tenant in favour 
, 1 of the zamindar. the mortgagee is liable to be 
r ejected. (Darling, S. M. and Marsh, J.M,) Ram 
Sankar Sincii v. Raghubir Khagi. 1938 R.D. 
. 619=1938 A.W.R. (B.R.) 331 = 1938 A.L.J. 
. I (Supp) 112. 

--Ss. 44 and 107 (2)— Applicability — Occu¬ 
pancy holding—Tenant permitting his sons to 
divide it amongst themselves—Father receiving 
rent and remaining liable to landlord—Notice to 
quit on one of the sons — Refusal—Suit under 
S. 44, if maintainable. 

Where an occupancy tenant permitted his sons 
to divide the holding between themselves and 
received the rent from them and continued to be 
responsible to the landlord, and where after 
several years he served a notice to quit on one of 
the sons and on his refusal to leave filed a suit 
under S. 44 of the Agra Tenancy Act. 

Held, that the case was covered by S. 44, for 
the son was obviously retaining possession with¬ 
out the consent of the immediate landholder and 
against the provisions of the statute. 

Held further, that S.107 (2) might only apply if 
the whole holding had been left in the charge of 
the son concerned, but as in fact only a portion 
was left in his charge, the section had no applica¬ 
tion. (Darling, S.M. and Bomford, J.M.) Govind 
Das 7 '. Ajophia Prasad. 1938 R.D. 58=1938 A. 
W.R. 20 (B.R.). 

—— Ss. 44 and 132— Distinction —Proof that no 
third party interests affected—Necessity for, in 
i suits under S. 44. 

It is necessary to distinguish cases under S. 44 
from those under S. 132. In cases under S. 44 it 
is necessary for Courts to call on plaintiff to 
prove that the interests of no third party are 
affected. (Marsh, S.M. and Mehta, J.M.) Mukat 
Singh v. Jagannath Prasad. 1939 A. W. R. 
(B.R.) 50 ( 1 ) = 1940 R.D. 48 ( 1 ). 

“ ? s - 44 and 205—Theka —Collaterals of the- 

kadar in possession— Expiry of theka —Liability of 
the collaterals to ejectment. 

. Where collaterals of a thekadar have been put 
in possession of lands, on the expiry of the theka 

ow Can e i e cted as trespassers. ( Darling , 

a. M. and Marsh, J.M.) Masuda Bibi Azimul- 

A x ? 38 R.D. 621 = 1938 A.W.R. (B.R.) 268= 
1938 A L.J (Supp.) 102. 

7 -Ss. 44 and 205 - Applicability — Person ad¬ 
mitted to possession under lease conferring rights 
of landlord—Holding over after expiry of term — 
Status of—If statutory tenant or thekadar or 
t res passe r—Ej eel m en t — R emedy of l esso r. 

A person coming into possession of lands leased 
to mm under an instrument which gives him all 
the usual rights of a landholder, and holding over 
alter the expiry of the term of the instrument 
under which he comes into possession is not a 
thekadar in the legal sense, in view of S. 200 of 
the Agra Tenancy Act, but is either a tenant or a 
trespasser in the loose sense of that term. He 
cannot, however, claim the rights of a statutory 
tenant. He jias to be classed as belonging to the 
category of “other non-occupancy tenants,” his 
actual status as tenant or trespasser being left to 
be determined on the merits of each case. The 
landlord can only bring a suit against him for 
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ejectment under S. 44 of the Agra Tenancy Act 
and not under S. 205 of the Act. ( Drake Brock - 
man. S.M. and Knox , J.M.) Radhey Mohan Lal 
v. Mohammad Usman Khan. 1936 R.D. 133. 

———S. 45— Applicability—Person occupying land 
without permission of landlord—-Landlord accept¬ 
ing as tenant—Suit for arrears of rent without 
fixation of rent — Maintainability—Proper proce¬ 
dure. 

A landlord wishing to treat as tenant a person 
who has occupied his land without his permission 
must ordinarily sue for fixation of rent under 
b. 45, Agra Tenancy Act, if they cannot agree 
upon the rent. He cannot miss out this step and 

arrears of rent. But if 
both the parties accept the rent claimed in the 
plaint as correct, it is not necessary to insist upon 

o: ? 11 ? ° rd , plaintiff taking proceedings under 
p. 45 before he can obtain a decree for arrears 
Per Drake Brockman , .9. M. —This rule holds 
good only if the plaintiff accepts the person ad¬ 
mitted to tenancy of the lands to which he alone 
has the right to admit, as tenant. If he does not. 
his course would be to eject the person admitted 
under S. 44 of the Act. ( Drake Brockman , S. M. 

Pitam Ram v. Rahim. 1937 

7 - S. 45 -Fixation of rent—Procedure—If can 
be done in a suit under S. 132. See Agra.Tf.nan- 
cy Act, Ss. 132 and 45. 1938 A.W.R. (H.C.) 634 

-S. 45—Separate suit under-When neces- 

19?' 1938 R D A 914 ENANCY ACT> SS ' 44, 45 AND 

~ SI; 45— Suit Under—Court-fee payable. See 

Court^Fees^Act, S .7 (xj). 1936 R.D. 390. 

c ioq S D 45 an< ? Fixing rent in suit under 
S. 123— Power of Court. 

It is not open to a Court to fix rent under S 45 
when the suit is brought under S. 123 of the Agra 

cai a \ ncy x'^ ct ' (Bomford, S. M. and Mehta, Off a 
fo&L ^ rA NGAL Chand V. Raham Ali Khan 

1939 R.D. 162=1939 A.W.R. (B R.) 161. 

S. 47 Agreement to pay enhanced rent 
under compromise in ejectment suit—Absence of 
re 9}f* rail0n ^cted upon—Binding nature—Onus 
Where an ejectment suit is dismissed in terms 
of a compromise under which the tenant agreed 

to pay enhanced rent in return for the granting of 
occupancy rights, such a compromise though un¬ 
registered, will become binding on the parties if it 
has been acted upon. Hence it is the duty of the 
zamindar who bases his cause of action on such a 
compromise to prove that the agreement was in 
acted upon. ( Darling , 5. M. and Bom ford 

/-?t> NGAI Chamar v Jogi Singh. 1938 A 
W.R. (B.R.) 153=1938 R.D. 303. 

S. 47— Applicability—Tenant of sir land _ 

n t /mi # /n_7 ___ r /* 
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t\ent enhancement—Oral agreement—If suffi- 
cient. " 

• in S. 47 of the Agra Tenancy Act 

includes also a tenant of sir land ; and the rent of 
ftenant of sir land cannot be enhanced otherwise 
than by registered agreement or order of Court 
as laid down by S. 47. It cannot be enhanced by 
oral agreement. (Drake Brockman, S. M . and 

R D*362^ ^ ANNA Singh v. Sri Ram. 1936 

" T S * 47—Scope—Rent suit— Compromise 
varying cash rent into batai rent— Rate of com¬ 
mutation not stated and no change made in the 
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papers No bargain in compromise and tenant 
getting no benefit—Decree by tahsildar on basis 
ot^Legality of—If res judicata. See C P Cnnr 

s. 11. 1938 A.W.R. (B ; R.) 105=1938 R.D. lei: 

r 7 7 ^ c °Pe Variation of rent agreed on 

— Conditions of. 

The rent originally agreed on cannot be varied 
without an order of Court or a registered agree¬ 
ment. {Drake Brockman , S.M. and Knox. J M ) 
:VIazhar Khan v. Sheikh Inayat. 1936 R.D. 

——S. 47— Scope and effect-Rent—Fixation of 
procedure Variation of rent—Proper pro¬ 
cedure—Proceedings under Tenancy Act—Neces- 
^Jy^for—Agreement as to rent—If to be regis- 

The rent of a tenant cannot be decided in pro¬ 
ceedings under the Land Revenue Act. It can 
only be decided under the Agra Tenancy Act; and 
under S. 47 of the latter Act, the rent payable by 
a tenant is presumed to be a rent or rate of rent 
previously payable by him until a registered 
agreement or a decree or order of a Court is 
proved varying the same. The rent of a tenant can 
be varied by way of enhancement or abatement 
but that has to be made in proceedings under 
the Agra Tenancy Act. The order of a Collector 
or any other Court or a Revenue Officer directing 

that a certain rent, even if it has been agreed to 

” efo , re D him whether in proceedings under the 
Land Revenue Act or out of Court, be recorded 
as the rent payable, is in no sense an order varying 
the rent. The law must be interpreted strictlv ■ if 
the parties agree to a certain rent, there must be a 
registered agreement or an order of a Court in 
proceedings under the Tenancy Act varying the 

- S. 5S— Suit under Compromise admitting 
contesting defendant to occupancy holding—Effect 

on subsequent suit for division of holding bv 
member of another branch. g y 

Where on the death of the holder of an occu- 

S 5?of°tht ln nid th T Zaminda A filed asilit und er 

b. 58 of the Old Tenancy Act against all his 
presumptive heirs, but it was contested only bv a 
member of one branch and was eventually com¬ 
promised by him by which he was admitted to the 
occupancy holding and where later on the mem¬ 
bers of another branch of the original holder 
sued for partition of the holding it was held that 
in view of the decision in the prior suit it was 
for the plaintiffs in the later suit to prove posses- 

mnlr th e y ?i / f Vlsh i d D to P rove their co-tenancy. 

Bom ford JM.') RamSumar 

(BR ) 209=1 938 rT" 67o ' 1938 AWR ' 

- S. 59 —Roster rates —Hozv fixed 

Roster rates are fixed not on the basis of the 
rents of one village which may be unduly high or 
even imaginary, but on the rents paid by the villa- 
ges ot the circle, t.e., similar villages with similar 
advantages. ( Bomford , J.M.) Nanhoo Singh v. 
Manmohan Das. 1937 R.D. 331. 

—S. 59 (4)—Applicability—Ex-proprietary 
holding Fixation of rent—Absence of settlement 
operations and absence of sanctioned rates—Pro¬ 
cedure for determining rent. See U. P. ‘Land 
Revenue Act, S. 36. 1936 R.D. 82. 

—-S. 67— Applicability — U. P. Land Revenue 

Act, S. 87—“Determine and fix” — Meaning — 
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Settlement Officer—Rejection of application for 
abatement or enhancement—Effect of. 

An order of the Settlement Officer rejecting 
abatement of rent is as equally effective as a 
definite order of enhancement or abatement 
under S. 87 of the Land Revenue Act. Where the 
rent payable is brought to the notice of the Settle¬ 
ment Officer by definite application of the tenant 
or landholder, the rejection by the Settlement 
Officer of an application for enhancement or 
abatement has the effect of “determining and 
fixing" the rent and such rent is equally not liable 
to enhancement or abatement for a period of 20 
years or longer with rents which had been en¬ 
hanced or abated. {Drake Brockman. S.M.) Har 
Prashad v. Savani. 1936 R.D. 565. 

--—S. 72 —Covenant overriding provisions of — 

Validity. 

It is not the intention of the Legislature to 
allow any covenant in a lease to override the pro¬ 
visions of S. 72 of the Tenancy Act. Hence any 
covenant against remission of rent in the kabuli- 
yat is void. ( Ganga Nath, J.) Maharajah of 
Benares v. Ram Narain. 1938 A.W.R. (H.C.) 
293=1938 R.D. 550=1938 A.L.J. 464. 

-S. 73— Remission in contravention of — 

Zammdar’s remedy. 

Where the remissions of rent are in violation of 
the provisions of S. 73 of the Agra Tenancy Act, 
the zamindar is entitled to treat them as ultra 
vires and proceed straightaway to realise the 
rents by suits. If he fails to do so the loss he 
thereby incurs is directly attributable to his own 
inaction in not taking the proper proceedings. 
A suit against the Secretary of State for damages ! 
is not maintainable in respect of such a loss. 

(Thom and Iqbal Ahmad, J J .) Abdul Qaiyum v. 
Secretary of State. I.L.R. (1938) All. 114=174 
I.C. 505 = 10 R.A. 588=1938 R.D. 274=1938 
A.W.R 126 (H.C.) = 1938 A.L.R. 288=A.I R. 

1938 All. 158. 

-S. 73 —Remission slip—Entry in—If can be 

altered in judicial proceeding. 

The entry of a particular figure in the remission 
slip, if it remained unobjected to on the executive 
side by either party concerned, is not susceptible 
of being altered on any a priori grounds in a judi¬ 
cial proceeding before the Assistant Collector, the 
Collector, the Commissioner or the Board. The 
entry of the figure in the remission slip represent¬ 
ed what should be allowed by way of abatement 
on account of slump in prices. {Marsh, S.M. and 
Mehta, J.M.) Ramciiaran v. Damodar Prasad. 

1939 R.D. 520=1939 A.W.R. (B.R.) 220. 

-Ss. 73 and 74 — Remission of rent under 

S. 73—Conditions to be observed — Non-compliance 
with—Validity of remissions—Suit regarding—If 
barred by S. 74. 

According to S. 73 of the Agra Tenancy Act, 
the remission or suspension of revenue is to pre¬ 
cede the suspension or remission of rent and 
further the proportion of the rent remitted or 
suspended must not be in excess of the propor¬ 
tion of the revenue remitted or suspended. 
Where these two requisites are not complied with 
the remission is not one under S. 73, though it 
might purport to be one under S. 73 of the Act. 

S. /4 of the Act cannot be invoked to bar a suit 
in respect of such a remission. {Thom and 
Iqbal Ahmad, JJ.) Abdul Qaiyum v. Secretary 

of State. I.L.R. (1938) All. 114=174 I.C. 505 
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= 10 R.A. 588=1938 R.D. 274=1938 A.W.R. 126 
(H.C.) = 1938 A.L.R. 288=A.I.R. 1938 All. 158. 

-S. 74—Bar of suit under—Remission contra- 

\ ening provisions of S. 73. See Agra Tenancy 
Act, Ss. 73 and 74 1938 A.W.R. 126 (H.C.). 

--S 78 (1) —Claim for compensation made 

after close of evidence— Entertainability 

A claim for compensation for trees which is not 
put forward in the reply to the plaint but is ad¬ 
vanced at a very late stage when the evidence has 
been closed will be entertained, as such a claim is 
not ‘‘duly" made within the meaning of S. 78 

(1) of the Agra Tenancy Act. {Darling, S.M.) 
Gajraj Singh v. I'hul Kunwar. 1937 R.D. 580 

( 2 ) . 

-S. 79 —Applicability —Agreement conferring 

status of fixed rate tenant and agreeing not to 
eject — Legality—Subsequent application for eject¬ 
ment for arrears of rent—Maintainability. 

There is nothing illegal in a zamindar entering 
into a contract with a person conferring 
upon the latter the status of a fixed rate tenant 
and in agreeing for valuable consideration that he 
would not be ejected. Where a zamindar has 
agreed to such terms, he cannot later on seek or 
apply to execute a decree for arrears of rent by 
ejectment of the tenant under S. 79 of the 
Tenancy Act. {Bonnet and Vcrma, JJ.) Sital 
Din Dube v. Sripal mngh. 186 I.C. 611=12 R 
A. 427=1939 A.W.R. (H.C.) 716=1939 R D. 564 
= 1939 A.L.J. 932=A.I R. 1940 All. 44. 

-S. 79 —Application under — Limitation — 

Decree for arrears of rent—Application for arrest, 
unsuccessful Subsequent application for action 
under S 79 after time allowed — Limitation, if 
extended by prior application. 

W lie re after obtaining a decree for arrears of 
rent, the decree-holder applies to have the judg¬ 
ment-debtor arrested in execution of his decree, 
but fails to get him arrested, such an application 
cannot be considered as one which would keep 
alive the right to have the decree executed within 
the period of limitation, if it is followed by an 
application beyond time for action being taken 
under S. 79 of the Agra Tenancy Act. The two 
types of applications are not the same and cannot 
prop up each other and extend the period of 
limitation. {Marsh, S.M and Mehta, J.M,) Dwar- 
ka Prasad v. Kharga. 1939 A.W.R (B.R ) 91 = 
1939 R.D. 399=1939 A.L.J. (Supp.) 69 

——S. 79 Decree against ex-proprietary tenant 
for arrears of rent—Ejectment in execution — 
Extinguishment of all ex-proprietary rights. 

Where in pursuance of a decree for rent against 
an ex-proprietary tenant, an order in ejectment is 
passed in execution, all the ex-proprietary rights 
of the tenant are lost, for no such rights can 
j e L su ^ 1 / orm al ejectment, ( Darling , 
; S , • Rajadki tv Thakur 

Das. 1938 HD. 360=1938 A.W.R. (B.R.) 161 

S. 79— Ejectment—Review proceedings in 
connection with Use of, as lever to obtain satis¬ 
faction 0 } takair claim-Propriety'—Revision. 

In proceedings for review of order of 
ejectment, it is most improper for a Court to bring 
pressure on the ejected tenants to satisfy the 
takair claims against one of them, before procee- 

1 application on its own merits. 
Where it had been used as a lever for collecting 
the takair due, it is such a grave irregularity, that 
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the Board should exercise its revisional powers 
to set it right. ( Darling , S.M. and Mehta, J.M.) 
khac her o° v. Mohammad Hashim. 1938 R.D. 

•'lO. 

7—79—Proceedings for ejectment of tenant 
-Applicability of S. 7 of the U. P. Encumbered 
Estates Act. See U. P. Encumbered Estates 
Act, Ss. 6, 7 and 2 (<7). 1937 R.D. 510. 

79 Rent decree—Execution by eject¬ 
ment— lenant allowing ejectment to go by default 
out retaining possession—Delivery of formal 
possession to land-holder-Effect—Status and 

a? ; S ^ f tenants continuing after ejectment. See 
Agra Tenancy Act (1926), S. 44. 1936 R.D. 

—-7-S. 79 —Zamindars refusing settlement hut 
binder n ° ^° ssessi0n ~~ Liability to ejectment 

fi fe zami ’ n dars of certain village, who refus- 
e settlement first offered to them are allowed to 
retain possession of plots which they are in cul- 
tivatory possession, on a rental to be fixed by their 
settlement officer, they are excluded proprie- 
Wlt , hln ^meaning of S. 74, Land Revenue 
• '. anp must be regarded as rent paying ex-pro- 
P, dors on the land held by them. Their position 
thus being clearly analogous to that of ex-pro- 
pnetary tenants, they are tenants within the 

lfa e Ki nm ? ° £ - he Agra Tenan cy Act and as such 
liable to ejectment under S. 79. (Bennet and 

L o Ulster, JJ.) Gatasran Narayanji Maharaj 
?b?Q 184 I C * 577=1939 R.D. 428= 

*AtVsr 1939 < H c > 523 = A 1 

3 79 —Service of notice—Personal effort of 

decree-holder — Necessity. 

Even when the defaulter judgment-debtors are 
evading service, the decree-holder must really 
make some personal effort to get personal service 
on them, (ilfary/i, S.M.) Krishna Kumar v. 

226 1 * 1939R - D * A.W.R. (B.R.) 

Ss. 79 and 80 — Decree for arrears — Execu- 
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to advance the date of the third extension for 
payment till 6-6-1935; and the judgment-debtor 

having made full use of this locus pemtentiae and 

sum on that 

date, which was the adjourned date fixed for the 
hearing, the ejectment proceedings were rightly 

PlRANA ed X9^R W ^3. S - M - ) GHASI RAM “ 


n 79 and 80 —Decree for arrears of rent 

Order for ejectment m execution—Application 

by tenant for review on ground of want of know- 
ledge of proceedings— Landlord making four 
attempts to serve summons and failing and then 
publishing m newspaper—Inf erence—Review—If 

to be allowed. 

Where it appears from the records that the 
zamindar made four efforts to serve a summons 
on his tenant, and failed, and after that he resort¬ 
ed to publication of the summons in a local news¬ 
paper, it cannot be supposed that the tenant had 
no knowledge of the proceedings so as to entitle 
him to apply for review of an order of ejectment 
m execution of a decree for arrears of rent. 

1936 m R?D rf, 5 / 73 r (l) KRISHNA DuTT v ' Ram Kuma «- 


tion proceedings—Court unable to take up case on 
date of expiry of third extension granted to 
judgment-debtor for payment of decree amount 
and adjourning case—Payment of balance due on 
adjourned date—If sufficient compliance—Effect 
on ejectment proceedings. 

for .arrears of rent passed on 
l 1 a 934 was put lnt0 execution under S. 79 of 
the Agra Tenancy Act on 17-1-1935. Three 
extensions were given to the judgment-debtors 
the last of which would expire on 25-5-1935. In 
the course of this period two payments of Rs. 20 
™. e £ e paid by the judgment-debtors. On 
*0-5-1935, one of the judgment-debtors asked 
tor one more month’s grace. The Court having 
no time to deal with the case ordered that the 
case should be put up for orders on 6-6-1935. 
On 6-6-1935 another of the judgment-debtors 
deposited the balance of the decretal amount and 
on 26-6-1935, the Court dismissed the proceed¬ 
ings and refused to take any further action in 
ejectment. 

Held, that though under S. 80, not more than 
three extensions could be granted to the judg¬ 
ment-debtors to pay up the decree amount, there 
“ av mg been no order of ejectment actually pass¬ 
ed r"fn e ® ect °* fbe adjournment order passed on 

*5-5-1935, postponing the case to 6-6-1935, was 

Q.. D. 


dTZTfl 79 and Ejectment in execution of 
decree for arrears of rent-Tenants given every, 

c f If d l rat ^°n and grace but proving regular de- 
fajiHers and failing to appear on date of hearing 

without adequate reason—Plea of illness disbeliev- 
i1~Cpurt ordering ejectment and rejecting ap- 

P nn Il\V t , f °n revtew ~appeal to Collector—Order 
on appeal allowing appeal and allowing tenant to 
deposit amount—If justified. 

A zamindar applied on 29-10-1934 for execu- 
tion of his decrees for arrears of rent by eiect- 
ment of the tenants under S. 79 of the Agra 
Tenancy Act on 7-12-1934, the tenants applied for 
grace for settlement of the decrees and were 
allowed grace till 10-1-1935. On that date small 
payments were made and further time was grant- 
ed till ^5-1-1935, when further payment s S were 

l'93? h h , C ° Ur V gai a n a "r ed Dace 'S 

absent 935 ’™? Till date ‘ he . tenants were 
2R ?10 « T k . Tahsildar waited again till 
28-2-1935, but again the tenants failed to appear 

S* n . ce .,. the decrees were not fully satisfied, the 

On 2 S 3 d 19 r ^ rdered t i le .t JeCtment of the tenants. 
Un 2 3 1935, one of the tenants applied fora 

review alleging that he was prevented from 

appearing m Court on 26-2-1935, by illness. Th“ 

Tahsildar after due enquiry foundthat the plea of 
illness was not made out and on 26-5-1935 reiec- 
ted the application for review. The tenants 
ed to the C . oI J ec tor, who, while holding that 

fnn^c W n Sn °i a u Sfactpry proof of the a »eged 
illness, allowed the appeal and proceeded to pass 

orders on the ground that the days were hard 
days for agriculturists; and he allowed them to 
deposit the balance of the decretal amounts. 

Held, that the interests of the zamindars had to 
♦if pr otected as much as those of the tenantry; 
that the tenants who appeared to be regular de¬ 
faulters had been shown every possible considera¬ 
tion in the Court of the Tahsildar, but yet they 
failed to appear on 26-2-1935, for no adequate 
reason; that their only possible plea of illness was 
disbelieved both by the Tahsildar and the Collec¬ 
tor; and therefore the Tahsildar was fully justifi¬ 
ed in refusing to . review his ejectment orders 
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passed on 28-2-1935 The order of the Collector 
was therefore wrong and must be set aside. 

Held, further, that the Collector had no busi¬ 
ness to pass orders in the case allowing deposits, 
but he was only entitled, if at all, to allow the 
review application and then to send the case back 
to the original Court for disposal according to 
law. (Darling, S. Al. and Bom ford, J. M.) 
Ranchhor Singh v. Bir Sahai. 1937 R.D. 
24. 

--Ss. 79 and 80— Ejectment under S. 80— 

Tenant undischarged insolvent during period for 
which decree was obtained —Legality of ejectment 
— Tenancy, if vests in receiver—Provincial Insol¬ 
vency Act (1920), S. 28 (2) and (5). 

An order for ejectment in respect of an unsatis¬ 
fied decree for rent is not illegal merely because 
one of the tenants was an undischarged insolvent 
during the period in respect of which the decree 
for arrears of rent was passed. There is no 
landed property in question but only a tenancy. 
This is not ‘real’ property which can vest in an 
Official Receiver. ( Darling, S.M.) Bhoorey v. 
Qamar-ul-Hassan Khan. 1938 R.D. 787. 

-S. 80- —Alleged payment and extension of 

time—Finding of fact—If revisable. 

Where a tenant alleged a payment and applied 
for extension of time, when the payment is denied 
by the decree-holder, a decision thereon though a 
question of fact, can be considered in revision. It 

is wrong to suppose that a question of fact could 

not be considered in revision. (Marsh, S.M. and 
Mehta, J.M) Ajudhia Pershad v. Kewal 1939 
R.D. 523=1939 A.W.R. (B.R.) 223. 

-S. 80— Costs not deposited owing to a mis¬ 
understanding—Ejectment, if justified—Concur¬ 
rent findings—Interference in second appeal. 

Per Mehta, J.M. and Marsh, S.M., contra — 
Where owing to a misunderstanding, the deposit 
of the decree amount in respect of a decree for 
arrears of rent, did not include the costs, it cannot 
entail the ejectment of the tenant. Where there 
were concurrent findings of two Courts on the 
above point, the Board refused to interfere with 
the finding. (Marsh, S.M. and Mehta, J.M.) 
Bjshnath Saran Singh v. Parsidh Narain 
Singh. 1939 R.D. 569=1939 A.W.R. (B.R.) 
24 5 . 
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-S 80— Decree for arrears of rent—Judg¬ 
ment-debtor paying small portion of amount with¬ 
in the period of grace and asking for further 
grace—Discretion of Court—Interference 
Where a judgment-debtor pays only'a small 
portion of the amount due under a decree for 

arrears of rent within the period of grace given 

to him and asks for further grace, it is within the 
discretion of the Court to refuse to grant a fur¬ 
ther extension and if it rejects the application of 
the judgment-debtor for a further extension and 

c • ^ • • > the Board will not inter¬ 

fere in revision. (Darling, S.M.) Surta v 
Panna Lai.. 1937 R.D. 374. J 

-S. 80 Ejectment—Payment of decree 

amount alone—Costs of ejectment, not paid— 
Liability to ejectment. 

A tenant is not liable to ejectment if he pays 
the decree amount alone without the costs of the 
ejectment proceedings. (Romford, J.M.) Nfwal 
Dube v. Bholanath. 1938 R.D. 395 (2)=i<m 
A.W.R. (B.R.) 335. V 


S. 80 —Ejectment proceedings under- 


Defence by one of several co-tenants—Application 
for review of order by another on ground of non¬ 
service of notice — Competency. 

Where ejectment proceedings are taken against 
several co-tenants, it is a common practice for one 
of them to be sent and act on behalf of all; and 
when one of them has had an opportunity of 
defending and showing cause against ejectment, it 
is not open to another to apply for review of the 
order of ejectment on the ground that he was 
absent from the village and that notice was not 
served on him. In such cases, even if there is some 
doubt about the due service of notice on one of 
them, the review is usually refused the case having 
been actually defended by one of a number of 
defendants having a common interest. (Drake 
Brockman, S.M.) Bhola Singh v. Ram Devi. 
1936 R.D. 331. 

-S. 80— Extension of time — Scope of — 

Tenant, if entitled to whole of last day—Order for 
ejectment on such last day — Legality—Review of 
order — Grounds. 

A tenant is entitled to have the whole of his 
last day of extension at his disposal for the satis¬ 
faction of the decree. Though an order for 
ejectment on such last day is not necessarily 
illegal, yet if the debtor appears on the following 
day and satisfies the Court that he did appear with 
money within the time allowed by law, the Court 
should review its order for ejectment. ( Darling , 
S.M. and Bom ford, J.M,) Durga v. Charan 
Singh. 1938 A.L.J. (Supp.) 31 = 1938 A.W.R. 
(B.R.) 152=1938 R.D. 301. 

-S. 80— Judgment-debtor failing to appear 

on last day allowed for payment—Order of eject¬ 
ment—Duty of Court to pass. 

If judgment-debtors fail to appear on the last 
day allowed by the law for payment of the 
decretal amount, the order of ejectment should 
necessarily follow and Courts should be chary of 
accepting the many and varied excuses made for 
failure to meet their obligations by defaulting 
tenants. (Darling, S.M. and Bom ford, J.M.) Ram 

Dha ri Singh ?\ Tahsildar Ahir. 1937 R.D. 
472. 

T “S.80— Order of ejectment passed on date 
fixed for payment by tenant—Legality. 

An order of ejectment passed on the date fixed 
lor payment of the decree amount by the tenant 
is not per sc illegal. If a tenant is given time for 

payment tdl a certain day, he has no doubt time 

till midnight to pay the money. But a Court 
works in Court hours and is fully justified in 
passing orders on the day fixed, though it is bound 
o review its order if the tenant satisfies it that he 
has appeared with the money within the time 
allowed by law. (Darling, S M. and Bom ford, J. 

D 336 URGA 1 RASAD v ' Chhangan Lal. 1937 R. 

° f c > ectmc " t tossed on judg - 
J°, °^ car 011 day fixed for 

payment—Judgment-debtor applying to set aside 

order on next day allegi™ ilZIsVrdersluing 
aside ejectment order—Revision. 

fl ^ r [' Cr / a judgment-debtor against whom a 
decree for arrears of rent was passed failed to 

ordernf^ 1C » aSt ^ ay ilxec * * or payment and an 

next rHvV CC ) vas P asse d» and on the very 
next da> he applied for that order to be set aside 

on the ground that he had been taken ill the day 
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before and so had arrived later and the ejectment 
order was thereupon set aside, there is no illega¬ 
lity or material irregularity such as would justify 
'£ fe , r * e rev [ s j on - ( Darling , S.M. and Bom- 
R D 453 ^ ENI Madho Prasad v. Jasai. 1937 

Z7^rf \ 8 ,°~P^ er °f e i ect ment passed on judg¬ 
ment-debtor failing to appear on last day—Order 

subsequently set aside on judgment-debtor s appli- 
lwlde7 C0Ur ' tf CGn ° rder dama 9 es to decree- 

faik,re nf 3 , 1 ! °- de /° f ei ' c i. mer,t P 3SSed on the 
failure of the judgment-debtor to appear on the 

last day fixed for payment of the decretal amount 

iud-me e nt U Heht y Set - a ? lde on ‘be application of the 
i^ l™i d * bt ° r g ' VIn S a satisfactory reason for 

to appear, the Court cannot order com- 
pensation in the form of damages to the decree- 

nwAR^' J Darhn 3 - S - M - a ”d Bomford, J.M.) Ram 
Dhari Singh v. Tahsildar Ahir. 1937 E D 

fzfJzJL°J ice n .. tmdef—Some of the co- 


. . 7 v —o ome or the cn- 

l^egards'others^ 9 Presum Ption of knowledge as 

When some of the co-tenants have appeared 
and contested a suit for ejectment for arrears of 
rent, it must be presumed that the co-tenants who 
remained silent were'well aware of the ejectment 
dings. {Darling, S.M. and Marsh , J.M.) 
hola Nath Srivastava v. Ali Sh\h Kham 
1938 R.D. 617=1938 A.W.R. (B R.) 279. 

— S 80 —Order under , when to be made— 
2 ° f <' M 

slionM V me .?* vei \ for payment. The proceedings 
of the 1a 6 t a i OWe f remain pending for the whole 

4 of the P enod allowed for payment, 

no order ny ‘T °° tbat d ^ P^ ment be made 
??,,• , °t. ejectment ought to be made 

\N lamatullah, J.) Aisita Bibx v. Divandar Pra 

sad. 1937 A.L J. 259=1937 R D 131—16 *fr 

b 80 = 9 R A 66S J =1937 Ai/fS A W' 
R. 195=A.I.R. 1937 All. 350. , 
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reasonable though less than six months—Review 

0n \Aiu UUd .u f pl - a y miseric ordian— Jurisdiction. 

Where the trial Court has allowed three periods 

ot grace for payment, and the total period allow¬ 
ed is not unreasonable though falling short of 6 
months, it is not justifiable to allow a review of 
an order o f ejectment on a plea ad misericordian. 
lo allow such review is to reopen an ejectment 

fhe C eff y °/ d f Te u w i thout i any g° od reason and has 
the eilect of allowing a further and fourth exclu- 

S rn n ‘i „ uch , an order is without jurisdiction 
(Drake Brockman, S.M. and Knox, J.M.) Shyama 
Nand .\ath z/. Ram Baran Singh. 1936 R.D. 

~ 7 S - 81— Notice under—Service of—Omis¬ 

sion to contest notice or to pay arrears—Order of 

1Catl( ? n for review “Competency 
Sufficient reason’ for review—Failure to 

explain non-compliance with section—Effect. See 

C. P. Code, O. 4/, R. 1 . 1936 R.D. 466. 

%}—Procedure under—Powers of re - 

- A / n / » /»/i A «. / — 7 . _ " / . 7 r ft . _ J 


~outJif ««y 0 {2) -° rdeT u nder Time for carrying 

There is no provision in the Agra Tenancy Act 
lor limiting the period within which, an order of 

ejectment having been passed the decree-holder 

must apply for possession. But there is no doubt 
that it is undesirable that a decree-holder should 

delay his application for taking formal posses¬ 
ion. ( Darling , S.M. and Bomford , J.M.) Sheo 
^RASAD Gu p TA v. Mandil Singh. 1938 R.D 
541=1938 A.W R. (B.R.) 235. * 

' S. 80 (2) (a)— Ejectment suit—Order on 
tenant to pay fixed sum of money by certain date— 
rlea of payment out of Court—Payment not cer¬ 
tified or recorded—Effect. 

In an ejectment suit the defendant is ordered 
to pay a certain sum by a certain date to escape 
ejectment, and if the tenant pleads payment out of 
V-ourt, the payment must be either certified or 
recorded in the manner prescribed by law; other- 
wise no such payment can be taken account of 
KUrake Brockman, S.M. and Knox , J.M.) Mohan 
Lal v. Nandia. 1936 R.D. 557. 

;S. 80 (3)— Reviezv—Ejectment order after 
allowing three periods of grace—Total period 


• ~ r . ; itnu/trf—rowers or re- 

view—Nonce by TahsUdar followed by order of 
ejectment—Application by tenant for' review— 
uuty of Collector on granting reviezv—Collector 
confirming order granting review on appeal—Duty 

either fi°nnL S t^ antS if rev ! ew a PP I *cation, it has 
either at once to re-hear the case or make such 

e V n regard re-hearing as it thinks fit. When 

a 7 ahsiJcIar who has passed an order 

A f frri e T tment ln P ursuanc e of a notice under S. 81, 

tin* a . T / nanCy - Act, i acce P ts an application of the 
tenant for review, he should restore the case to 

th^ *7 gl f ste . r - and Proceed according to law. When 

tPnHQ°t ntentl ? nS °{ th ^ . tenant are such that he in¬ 
tends to contest the claim against him the annli 

S a 81° the the f Iand, K° rd f ° r noiic h e e SSSer 

rent -/° re V beCOmeS a suit for arrears of 

3 -u d • i such , arrears exceed Rs. 200, the 
Tahsildar is bound to forward the suit to the Sub- 
Divisional Officer. He has no jurisdiction to , - 
ceed further m the matter. If on appeal b V P the 

Tahl°i^ d the C ? llec ‘ or confirms the order of the 
Tahsildar granting the appli^tion for review he 

downln S r 81 fsS e to Proceed as laid 

uown in o. 81 (5). (Drake Brockman, S.M and 

RjJ.Weif 1 '* AjODHIA Prasad v. Surji. 1936 

~ S - 81 —Services of notice under—Exten- 

ejeJtnVeJ-Re~sFe e J aUlt *" ^ent-Order of 

VXvhere on service of a notice under S. 81 of 

£»SZ'SifSSi* “.rihKS “of ,sr*‘" s 

ment of the arrears, but does noT care to anoear 
on the expiry of the extended time, an orde^for 

review en the order* 1 ' f'® ap P ,ication thereafter to 

allowprf rn d r °o ?i ectm ent should not be 
lowed. {Darling, S.M. and Bomford 1M > 

^ar Saran Das v. Nathu 1938 R tS 
341=1938 A.W R. (B.R.) 182 R D - 

^iid7v S ^^^-^Ppl'cahifity-Lands let to tenant 
validly and transferred by him to another— 

Remedy of lan dl °rd—Suit t° eject under S. 44 — 

anus!’" 1937 y A.Wl A 888t TENANCY ACT ’ SS ' 44 
- -S. 82— Applicability—Mortgage by one of 

several co-tenants—Acquiescence by others _ * 

Effect of. 

S 82 °f the Agra Tenancy Act is not inappli¬ 
cable to the case of a mortgage executed by one of 
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several co-tenants of a holding. To hold that the 
section does not apply in such a case would result 
in a number of co-tenants whittling away the 
tenancy by small mortgages with which the 
zamindar would be helpless to interfere. The 
co-tenants must assert themselves actively as soon 
as they see that one co-tenant executes a mortgage 
infringing on their rights. If they deliberately 
acquiesce in it, they must pay the penalty. (Dar¬ 
ling, S.M. and Bomford, J.M.) Abdul Majid v. 
Abdul Hamid. 1938 R.D. 190 (2) = 1938 A.W. 
R. (B.R.) 120. 

-S. 82—Applicability—Sub-lease by tenant 

for five years in favour of third party—Sub-lessee 
to pay annually fixed sum to tenant’s creditor and 
zamindar's rent—Legality of sub-lease—Tenant— 
If liable to ejectment. See Agra Tf.nancy Act, 
Ss. 27 and 34 (1). 1936 R.D. 318 (2). 

--S. 82—Decision in suit for arrears of inter 

partes under the Agra Tenancy Act of 1901 hold¬ 
ing that defendant was a proprietor and not 
tenant does not operate as res judicata in a sub¬ 
sequent suit for ejectment under S. 82 of Act III 
of 1926. 1937 A.W.R, 1215=1937 A.L.J. 1339. 

-S. 82— Illegal sub-letting—Co-tenants not 

objecting to each other's sub-letting — Effect — 
Liability to ejectment. 

As a division of the holding is not binding on 
the landlord without his consent in writing, it is 
equally not binding on his tenants in their relation 
with the landlord. Nevertheless, if each co- 
tenant sub-lets his holding without objection from 
the others, then the whole holding becomes ille¬ 
gally sub-let, and each of such co-tenants is liable 
to ejectment under S. 82 of the Tenancy Act. It 
is not open to the tenants-in-chief to plead that 
the whole tenant body did not sub-let the whole 
holding in one transaction, and thereby try to 
escape the consequences of their acts. ( Bomford, 
J.M.) Lachhua v. Damru Lal. 1938 A.W.R. 
(B.R ) 149=1938 R.D. 290. 

-S. 82— Illegal sub-letting — Ejectment suit — 

Limitation—Starting point—Renewal of lease 
from year to year—If furnishes fresh cause of 
action—Absence of registered lease—Effect. 

In the case of illegal sub-lease, not effected by 
a registered deed, a fresh cause of action accrues 
to the Zamindar at every fresh renewal of the 
lease from year to year, though the sub-letting 
may have commenced several years before the 

suit. (Darling, S.M. and Bomford, J.M.) Badlu 
v. Dwarka Prasad. 1937 R.D. 49. 

-S. 82— Mere entry of *mortgage ' in recent 

patwari papers—If enough to justify ejectment. 

The mere entry of mortgage in a recent patwari 
paper, in the absence of convincing secondary 
evidence of the execution of mortgage of an 
occupancy holding subsequent to Act III of 1926 
would not be enough to justify ejectment of the 
transferee as well as of the transferor under 
S. 82 of the Tenancy Act. (Mehta, J.M.) Ibni 
Husan v. Goodar. 1939 A.W.R. (B.R.) 41=1939 
A.L.J. (Supp.) 49=1939 R.D. 303. 

-S. 82—Mortgagee of occupancy holding 

obtaining possession through Civil Court—Liabi¬ 
lity for ejectment. See Agra Tenancy Act 
Ss. 34 and 82. 1939 R.D. 34 (2). 

-S. 82— Proof of a case under—Necessary 

ingredients. 

If the landholder produces copies of village 
papers to show that there has been transfer un- 
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der a void lease, then all the ingredients neces¬ 
sary to prove the case under S. 82 of the Agra 
Tenancy Act are present. (Marsh, S.M. and 
Mehta, J.M.) Kishen z;. Kamta Prasad. 1939 

R. D. 309. 

- S. 82— Suit for ejectment on ground of 

illegal mortgage by one of co-tenants—Mortgagee 
found not to have been put in possession — Suit, If 
liable to be dismissed. 

A suit for the ejectment of the recorded co- 
tenants from a holding on the ground that one of 
them had illegally mortgaged a portion of the 
holding, is liable to be dismissed if it is found 
that the mortgagee had never been put in posses¬ 
sion. (Bomford, J.M.) Partab Bahadur v. 
Mazhar Khan. 1937 R.D. 268 (1). 

-S. 82— Suit under — Maintainability — Sub¬ 
tenant ejected prior to institution of suit under 

S. 82— Cause of action, if exists. 

Where a tenant had filed a suit under S. 86 of 
the Tenancy Act against a sub-tenant, got him 
ejected and actually took possession all prior to 
the date of the institution of a suit against him 
under S. 82 of the Act, the latter suit is not 
maintainable, for no cause subsisted, on the date 
when the suit was filed. (Marsh, S.M. and Mehta, 
J.M.) Jamuna Misra v. Jai Govind Ram 
Tewari. 1939 R.D. 538=r939 A.W.R. (B.R.) 
238. 

- S. 82— Suit under — Decree in favour of 

plaintiff with proviso that if tenants 1 filed suits' to 
eject sub-tenants decree would not be executed — 
Sub-tenants surrendering possession without suits 
— Tenants, if can be ejected. 

Where in a suit under S. 82 of the Agra Ten¬ 
ancy Act, the Court gave the plaintiff a decree 
with the proviso that if the tenants “filed suits’* 
to eject the sub-tenants the decree would not be 
executed, and when the plaintiff applied for exe¬ 
cution, the tenants filed an objection explaining 
that the sub-tenants had left possession and that 
was why they had not thought it necessary to 
comply with the order of the Court, the Court 
should, in such circumstances, enquire whether 
there had been substantial compliance with its 
order and if it is satisfied that the sub-tenants 
had really surrendered, should not order the 
ejectment of the tenants. (Darling, S.M. and 
Bomford, J M.) Pharendra Gir v. Jhagroo. 

1937 R.D. 261. 

- S. 82— Void mortgage—Redemption subse¬ 
quent to suit under S. $2—If can save ejectment. 

Where it is clear that when the suit under S. 82 
of the Tenancy Act was brought the alleged void 
mortgage was in existence, but was paid off some 
months after the filing of the suit, that circum¬ 
stance cannot save the tenant from ejectment. 
(Darling, S.M. and Mehta, J.M.) Balram Govind 
Rai v. Nabi Rasul. 1938 A.W.R. (B.R.) 370= 

1938 R.D. 605. 

7 “*Ss. 82 and 83 —Defendant belonging to 
afnily paying Rs. 1,800 land revenue— -Right to 
enefit of proviso to S. 83. 

The mere fact that in a suit under S. 82 of the 
Agra Tenancy Act, the main defendant is not an 
agriculturist inasmuch as he belongs to a family 
that pays Rs. 1,800 land revenue, cannot be a rea¬ 
son for not giving him the benefit of the proviso 
^ 83 of the Act. (Darling, S.M. and Bomford, 
{'M.) Abdul Aziz Khan v. Mohammad Ahsan. 
1937 R.D. 263. 
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~Ss. 82 and 83 —Illegal sub-letting — Eject¬ 
ment—Discretion. 

Where there has been illegal sub-letting in 

° f t . he 1 me ? ber / of.‘he family, which is a 
typical agriculturist family, in a suit for eject¬ 
ment, a proper exercise of discretion would be 

st °7i he m nant to ? ject the sub-lessees under 
T M tenancy A <* ( Darling , 5. M. and 

Mehta, J.M.) Bahoran Tewari v. Ram Chan- 

R.D6 E 74 AR1 ' 1938 A W R ' (B R ) 325=1938 

—Ss 82 and S3—Illegal sub-letting—Penalty 
ci filT etWn tTial Court—Exercise of — Prin- 

reS 1 ri d it CretiOn i Sl0dg ^ din the ‘rial Court as 
lnni K C arC k / r ° m ^ hlch a tenant, who trans- 
fa 6356 V b ^^^ the penod avowed 

ten!n7h.l he penalised. Usually where the 
fnn i. b * gS toan a f 1 nculturist class and there 

s *, ? ven nr S f aC - y sub - let t'ng, in that case grace 
frflT« ejectment at all is ordered, it is 
trom the offending area and not from the whole 

^Kfda ( ^Tr Sh ’ S ^' ™ d M ehta. J.M.) Tirbeni 

A.W.R (B R^llS X ’ R D ' 2 ” (2 )= 1939 

———-Ss. 82 and 83 —Mortgage of occupancy 
to c?prf ef ° re , ^ Ci Zamitidar not taking action 

hnl J ‘ mortgagee—Subsequent sub-letting of 

? by , mortgagee to mortgagor and others— 

Z wu dar S rVjht t0 sue f° r ejectment. 

“ er ^ an occupancy holding was mortgaged 

Zamfndi 16 A Ct ° f 1926 came into force and ®the 
amindar did not take action in time to eject the 

let the a hnM- bUt f th \ m ° rtgagee subse Quently sub¬ 
let the holding to the mortgagor and others the 

conTrnedf 1' W 1 to f or ejectment of’ all 

ShniiiS k d 1 ll, ® gaI sub-letting and no leniency 

Act d m C sb ° wn >n such a case under S. 83 of the 

r^hJ‘ Darh A 9, and Romford, J M.) Pheku 
Cham ar v. Abdul Wahab. 1937 R.D. 445, 

around,of men*? 6 l 3 r Suit f° r ejectment on 

a ^to t^% t t^ n ^ Dtft,,dant - if "" ' 

Where a suit for ejectment is brought on the ' 

In titled 0f to 1 ihe al h sub ; letti "% the defendant is ^ 

entitled to the benefit of S. 83 of the Aera - 
Ten^cy Act. v Darling, S. M. and Bomford, J / 
M.) Gajadhar v. Amarnath. 1937 R.D 137 ’ r 
bulb MSub-tenancy in respect of t 

right 40 y*™- T *"°nts’ 

sub “ t enancy in respect of the bulk of s 
i g ? oes back 40 years and two of the r 
fields alone had been sublet for 8 years only to a t 

fh^ S i? n i^ ho ls , also a sub-tenant in another field in b 
the holding, the tenant is entitled to the benefit of h 
the Proviso to S. 83 of the Agra Tenancy Act, in \ 

Bomfor°d holdi ? g * (Darling, S.M. and } 

ZVHa ™’ Abdul Aziz Khan v. Moham- - 

mad A hsan. 1937 R.D. 263. 

Mnrtn^n' and ^—Liability to ejectment— J 
Mortgage by a co-tenant of his share after a divi- n 

co-tenanU S ' 27 ~ Effect on the share °f other t i 

unde^S °?7° f f a + fl 0ld i ng bet ^ een two co-tenants f 
getHnJ f - h 5 Agra Tenanc y Act without - 

zamindar to agree does not result in be 
e creation of two holdings and novation of the R' 
contact 0 f tenancy. Where, after such a divi- - 

alc^’. 0ne . of tbec .°' tenants mortgages his share na 
lone, yet as in the eye of the law the holding is J m 
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■I- i I one. the liability to ejectment is from the whole 

• °f tbe holding. (Mehta, J. M.) Subhan v 

a (^RO^Sl”' RD - 267 = 1939 A.W.R. 

Te Applicability-Occupancy tenant 

lr b r y ln contravention of S. 27-Validity 

In ~L' abl hty of tenant and transferee to ejectment 
id by landlord. 5>£ Agra Tenancy Act Ss 27 M 
*- (0.82(1) AND 83. 1936 R.D. 474. ' 34 

c a 8 ^(1) ^ applies to fixed rate tenant 

* dt A m A o a.uj NC 2 Y 6 Act ' Ss ‘ 34 (1) ’ 82 (1) AND 85 ‘ 

*' Tj 5’ 8 o 3 “? enefi i of section-When to be 
is lUl^Rb 674 AGRA Tenanc y Act, Ss. 82 and 83. 

S T ” 5* Exemption under — Discretion— 

a urounds Sub-letting of whole holding—Relief if 
e available. J J 

e Under S. 83 of the Agra Tenancy Act, the 
V ourt r in discretion can exempt from the 

s decree for ejectment, that portion of the holding 

f r , Wb , lch bad u ot been ‘actually transferred or sub- 
Q L et i j at tbe da J e o£ tbe sult * But where the whole 

y holding has been sublet, and it had been so sub- 

let persistently for a number of years, S. 83 
y cannot be applied to such a case. ( Darling , S.M. 
n and Bomford, J M.) Mukarram Ali Khan v 
f Pur an. 1938 R.D. 421=1938 A.W R (BR) 

- 179=1938 A.L.J. (Supp.) 29. * } 

— S. Sub-letting for 20 years—Sub-tenant 
i —If becomes tenant in chief. 

Merely because certain plots of land have been 

sublet for 20 years, the sub-tenant does not 
become a tenant-in-chief. (Drake Brockman , 

1936 R.D ^ 37 ' Kula v. Dasai Koeri. 

~ g3 S * %*—Void mortgage—Applicability of 

Though the benefit of the grace can be allowed 
under S. 83 of the Agra Tenancy Act in a case 
where the sub-letting is of the voidable variety, it 
cannot be applied to a case of a mortgage which 
is ab initio void. {Marsh, S.M. and Mehta, J.M.) 

^mad-Ullah v. Sheo Nath Badhai 1939 
A.W.R. (B.R.) 112=1939 R.D, 436. 

——S 83. proviso— Applicability—Illegal sub¬ 
letting by occupancy tenant—Tenant essentially 
agriculturist—Right to benefit of proviso—Condi¬ 
tions. 

An occupancy tenant who is essentially an agri- 
cultunst, but who makes an illegal sub-lease 
should not be lightly deprived of his occupancy 

i5 S, ii* be 1S jP re P^ r cd to resume possession of 
the holding and to eject the sub-tenant admitted 

He should in such a case be given the 
benefit of the proviso to S. 83 of the Agra 
Tenancy Act. {Darling , S.M. and Bomford, J, 
-oadlu^z/. Dwarka Prasad. 1937 RD 49. 

——b 83 Proviso —Applicability—Void lease, 
rp £he benefits of the proviso to S. 83, Agra 
ancy Act, can be availed of only in the case 
voidable leases and not in the case of transac- 
nons which are void ab initio. {Drake Brockman , 
o./kZ. and Knox, J.M.) Parbhu Shankar v. 
Sukha. 1936 R.D. 108. 

' ~S. 83, proviso—Right of the tenant to the 

benefit of. See Agra Tenancy Act, Ss. 82 and 
83. 19 37 R.D. 263. 

S. 83, proviso—Scope—Transfer by occu¬ 
pancy tenant in contravention of S. 27—Eject¬ 
ment by landlord—Benefit of proviso—If availa- 
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hie. See Agra Tenancy'Act, Ss. 27, 34 (1), 82 
(1) and 83. 1936 R.D. 474. 

Ss. 84 (1) (a) and 197 (e)— Grove divided 

. 1 1 a j 'i ‘ . .. P II 


-uo. u t \ a 7 auu a ^ j - ' w c* c u u v w 

between two mafials at partition — Smaller area 
falling within one ceasing to be grove — Holder — 
Liability to ejectment from that portion—Holder 
continuing as grove-holder in respect of larger 
part in other mahal— If affords protection from 
ejectment from smaller area. 

Where as the result of a partition a grove is 
divided between two mahals, and a small area 
falling within one mahal, and constituting an 
entirely separate grove, quite independent of the 
larger portion which has fallen in another mahal, 
has, since the partition, ceased to be a grove, the 
holder becomes a non-occupancy tenant liable to 
ejectment from that plot which has ceased to be 
a grove. The fact that he continues to be a 
grove-holder in the larger portion of the other 
mahal cannot protect him from ejectment. (Dar¬ 
ling, S.M. and Dorn ford, J.M.) Allah Jai.le 
Shanhu v. Raj Bahadur. 1937 R.D. 43. 

S. 85 (3)—If applies to fixed rate tenant. 
.See Agra Tenancy Act, Ss. 34 ( 1 ), 82 (1) and 85 
(3). 1940 A.L.J. 261. 

— -S. 86 Applicability—Mortgagee from one 

of the co-tenants—Status■ of—Liability to 
ejectment. 

Where a person claims to be a mortgagee from 
one of the co-tenants in an occupancy holding, 

his position will be nothing higher than that of a 
sub-tenant liable to be ejected and when the 
alleged mortgage is not proved, the appropriate 
section to deal with such a tenant would be S. 86 
ol the Agra Tenancy Act. (Mehta. J.M.) Jagar- 

ni TH 1 S Z G !! m n SH n°i! AN,iAL LAI " 1939 R - D - 

124=1939 A.W.R. (B.R.) 191. 

S -M—Applicability— Tenant of Zamindar's 
grove—L jectment — Forum. 

In the case of a tenant paying sayar, and not 

rent in respect of a grove, he can be ejected only 

Dy a Civil Court, though the sayar payable could 

be coHected by t he Revenue Courts. (Bomford, 
J.M. and Darling, S.M.) Ram Chandra Singh 

A W p K ySS°x P oL LALJI - l 933 R.D. 371 = 1938 

—I 2 ??= k !® 38 A ;h l (Supp -> 58 ‘ 

f Sub u Case b v—IJcath of widow—Eject- 
Pror.H su ^- te A na,,t S landlord-Right of- 

fd) 1936 R.D 496 A ANCY ACT * S ' 32 (,) AN,) 

p7Z7,^„. cn l Applied lion under- 

tlonT/ifS ,hekada /-ProcedureAMS 

J be converted into and dealt with at a 

P AnV/nf^r* 207 ~ Pro J )Cr c °"rse for landlord. 

An application under S. 86 of the Agra Teinncv 

Act though it is to be deemed to be a plaint when 

challenged, cannot be converted into a nlaint 

unde,- S 2 °7 of the Act and be dealt whhVsuih 
fit is discovered that the alleged non-occupancy 

mutt n hr? a thckad(ir ' . Phc landlord in such a case 
^ n b ng a suit under the proper section and 
stamp it with the proper court-fees. (Drake 
Brockman, S.M. and Knox, J.M.) Beni Ram v 
Bhagwant Singh. 1936 R.D. 539. 


■ S. Defendant's possession found to be 

as mortgagee—Ejectment as sub-tenant—Validity. 
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In a suit under S. 86 of the Agra Tenancy Act 
against an alleged sub-tenant, in order to succeed, 
one must prove the contract of sub-ten¬ 
ancy. Where the defendant's possession has been 
found by a Civil Court to be that of a mortgagee 
he cannot be ejected as a sub-tenant. (Mehta, J. 
M.) Ra mesh war Prasad v. Khedan Koeri. 
1939 A.W.R. (B.R.) 70=1939 A.L.J. (Supp.) 65 
= 1940 R.D. 71. 

-S. 86— Ejectment-Notice of — Form — In¬ 
clusion of two khatas in one notice—Legality of 
notice. 

Where two separate khatas are included in one 
notice of ejectment, the notice is at the very out- 1 
set bad in form. ( Darling , .V M. and Bomford , J. 
MS Salig Ram ?. Ghana Ram. 1938 A.W.R. 
(B.R.) 150=1938 R.D. 292. 

-S. 86— Ejectment of recorded tenant — Effect 

on other members of the family. 

Where, on the death of a common ancestor, a 
surviving son is recorded as heir of a statutory 
tenant and he is ejected under S. 86 of the Agra 
Tenancy Act, it is not the duty of the zamindar 
to look for other tenants who were members of a 
joint family and whose names bad not been re¬ 
corded in the papers. The members of the family 
have only to thank themselves for not having got 
themselves recorded. They cannot deny the know¬ 
ledge of the ejectment of the recorded tenant 
who was recorded as the head of the family. 
(Marsh, S.M.) Shiam Sundau Lai. v. Mukkt 
Behari Lal. 1939 R.D. 522=1939 A.W.R. (B. 
R.) 222. 

S. 86 Ejectment — Person in possession 
paying sayar—If can be ejected—Appeal—New 
point of law. 

It is clear that a zamindar cannot under S. 86 of 
the Agra lenancy Act sue to eject a person who 
is only in possession on payment of sayar. Such 
a point can be taken for the first time in appeal as 
it is a perfect!}*good point of law which can be 
taken at any time. ( Darling , S.M. and Bomford , 

V tV/x. AI 1 i Q I)E0 Singh v . Ganga Ram Das. 1938 
A.W.R. (B.R.) 86=1938 R.D. 252. 

—S. 86 Ejectment of sub-tenant—Failure to 

establish sub-tenancy—Effect. 

Where a plaintiff Sues to eject another from 
possession as a sub-tenant, his suit is liable to be 
dismissed, if he fails to establish any contract of 
sub-tenancy between himself and the defendant. 
(Darling, S.M. and Mehta, J.M.) AIohiii Ali v. 
Buchunu. 1938 R.D. 753. 

— S. 86 Mortgage and theka in favour of 
mother and son respectively on same day—Nature 
°\[ r \ c transact i on—Eject in cut, if can be had. 

\\ here a simple mortgage in favour of the 
mother of a thekadar is executed on the same date 
as that on which the theka is given to the son and 
where both the transactions arc in respect of the 

same share of property, the transaction is really 
a mortgage ol zamindari share with possession. 
As such, Courts would not help to eject the mort- 
8;\sce wHhou! paying the consideration money. 
( arlmg, S.M. and Mehta, J.M.) MuneshwaR 

Urf.ha. 1938 A.W.R. (B.R.) 354 

~ 8 ,? 2=1 , 939A -. L 1 (Su pp > »• 

o. 80 ( )nc of co-sharers in sir executing 

mortgage w favour of sub-tenant—Suit to eject 

a tier Joinder of all co-sharers in suit—If neces¬ 
sary. J 
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in s t should J° in ^ a suit 
under S. 86 of the Agra Tenancy Act to eject a 

sub-tenant in sir in whose favour one of the co- 

S ha 7 e 7> s has execut ed a mortgage. (DaHimi S M 
and Bomford, J.M.) Raghunandan v ’ Ram 
Bachan Singh. 1937 R.D. 345. 

~ S 86 —Recorded as sub-tenant claiming to 

be mortgagee~Haiding of land in lieu of interest 

\trt aH e l ecte d as sub-tenant. 

in a pCrS ?” wh< ? is ^corded as a sub-tenant 

m the papers, claims that he is a mortgagee to 

S”d‘ h f e u and was given J in lieu ° f interest for a 
retain™* H y ?f r i and that he was entitled to 
is not a sub ?e„°, n J f * pnnci P aI was not paid, he 
S 86 of the -? * and C . annot be ejected under 

/ w i m ncy r Act - (Mehta ■ sm - ^ 

R D 122 m—ioan R i Kalap Nath. 1940 

ss.u. 122 (1 )—1940 A.W.R. (B.R.) 49 . 

Denia?ni^ih S ? lt f ° r *> ectment °f sub-tenant— 
over 32 ~ t %' an p by person holding land for 
Wh y ears ~Burden of proof. 

by Vhe e o r ther c-; ten t? nCy ,Pleaded, but is denied 
the suh tpnn S J de ’ tne P] aint 'ff has to prove that 
sub tenajfrv V Wa \ Under ® direct contract of 

tenant is on; of SS «‘ tenant - When such a sub¬ 
arises that th°^ w years standing, the doubt 
some arranl SU, T ten 1 ant « bolding direct by 
JM) WIth the zam indar. (Mehta, 

W R ffi R Diwart Lai.. 1938 A. 

(Sn».) 2 ° 352=1938 R.D. 850=1939 A.L.J. 

dSiZfrl * 6 ~ S J lit t0 e I ect sub-tenant—Plaintiff 

Sub-tenant'! nfZP t f m V‘ at concessional rate— 

—If can resiJl° ng t standm 9 at concessional rate 
\L, resist ejectment. 

Pancy e tenan P t er a S t° n tu aS - declared be an occu- 
records anH at . t b e revision of 

concessional n Was , fi , xed tf ?° u gh it was at a 
suit it was again 16 a ,? d In an enhancement 

of sub^tena^tc h de P' ded bis suit for ejectment 
could not K tsw b.° though of long standing, 

Nandan Singh * S r. (Mehta ’ JM '> Sheo 

(B R 1 Ra J a BwJendra. 1938 A.WR. 

{Supp]) 4 161=1938 R - D ‘ 854 (2)=W39 A.L.j! 

— QuestionTf'l!* 11 t0 e iect tenant from grove land 

‘^>t-Burde no f e p7oof. ^ zamindar or 

Tenancv e Arf% SUit t_ under Ss * 86 and 92 > A S r a 

as non i * f ° r tbe e J ectment of the defendants 

whicrar.',? anC Ju tenants from certain Plots 
his i Cla i med by the P lamtiff zamindar to be 

one of thl a i n *' u ^ estab lished that the grove in 
zamindar P u tS h , ad a,ready been planted by the 
the hold; Wben the defendants were admitted to 
area i« 1 \ m . ust he assumed that the whole 
claim tK an \ 1 ? < * an grove » and if the defendants 
incimh Pn f 0th !u plotsas their grove-land, it is 
Were nit +°? £ bem to show that the trees thereon 
v by them - (Darling , S.M.) Mohan 

R.D 369 MohamMad I hsa n Ullah Khan. 1937 

II777 S - enant admitted by all the co-sharers 

All fh ° e ejecte d by some of them. 
whn .Jheeo-sharers must join in ejecting a tenant 
mn * s . admi tted by all of them, even though the 
0.7 nty them might have come to some 
. gf 1 JJ er, t about collecting rents behind the 
anrt d r °thers and the tenant. ( Darling , S.M. 

Ramp JM.) Noor Mussalman V. 

ameshwar Prasad. 1937 R.D. 55. 
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land -Sale of—Relinquishment 

tenant— Soft h t y a n S hts —Ejectment of sub- 
tenant Suit by vendee alone-Competency Spp 

1936 R°D A 46 D Tenant Ex-proprietary temant. 


—S. 86 


„ • . ' ' '„ ^ r J an d—Sub-tenant—Liability tn 

When' lt ~ He r edlla ry rights—When conferred 

in V ^ h bu ld he i? I" n ? thlng to s bow that a sub-tenant 
in sir land is to be protected from ejectment 

an o Q d W liaS u U ' h must be Presumed that he is 
an ordinary sub-tenant liable to ejectment. Here- 

itary rights are not conferred unless they are 

r?Nr! p StatCd t0 be such * (Darling, SM ) 
Ganga Ram v. Lalta Pershad. 1936 R^D. 572. 

77 (2)—Lease with re-entry clause 

Absence of provision for ejectment on failure to 
give up land when demanded—If confers occu¬ 
pancy rights on heir of statutory tenant. 

thi?ott SUit i t0 V j ct , tbe heir of a statutory tenant, 
the latter pleaded that as he had been holdin- 

continuously under the lease for more than 12 

years before the Tenancy Act of 1926 came into 

fonnH become an occupancy tenant. It was 

found that the lease contained a re-entry clause 

b , ut ‘he™ was no enforcible clause that the tenant 
should be liable to ejectment if he failed to give 

P /J h L a 7 d 7u en , the zam,n dar required it. 
field, that the lease did break the period count¬ 
ing tor occupancy, and that the defendant was not 
an occupancy tenant. {Knox, J.M.) Nakchhed 
v. Ram Sundar Prasad. 1936 R.D. 166. 

S ' ^~7 Slnt t0 e iect heirs of statutory 


ni ' r L vjvll neirs oj statutory 

0f °ec«pancy tenancy—Defendant's 

predecessor proved to have been in continuous 
occupation from 1309-F. to 1337-F.-Plaintiff 
alleging seven years lease but failing to prove 

me» e ~ StatUS °f de f enda,! ts—Liability to eject - 

In a suit for ejectment of heirs of statutory 
tenants, the latter claimed to be occupancy tenants. 

1 heir predecessor in interest was found to have 

nno P ?.r/ nu r s „ P- os , s f^ i ° n of the land from 
1309-F till his death in 1337-F. The plaintiff who 

contended that the predecessor of the defendants 

held the land on a seven years'lease from 1319-F 

which would predude the accrual of occupancy 

rights, but could not prove it. y y 

Held, the defendants must be held to be occu¬ 
pancy tenants not liable to ejectment and not 
mereiy heirs of statutory tenants. (Drake Brock¬ 
man, S.M. a* 1 * Knox, J.M.) Sukhdeo Teu v 
Abhiraji. 1936 R.D. 337 (2). 

tenant— S T 34 ~ Mort Sage by occupancy 

without ast iegitimate occupancy tenant dying 

tenant W S T A l 0ther recorded as occupancy 
tenant—Suit by her against the mortgagee in 

ejectment, treating him as sub-tenant—Status of 
19 a f 7 e R.D S25. GRA TENANCY Act - Ss - 34 a nd 

~ Ss - 86 and 44 —^Ejectment of licensee—Pro- 
remedy—Suit under S. 86, if can be converted 

Where a suit is brought under S. 86 of the 
Agra lenancy Act, the person sued is treated as 
a non-occupancy tenant. It cannot be said in the 
same breath that such a person is a licensee 

^°n Se ' C h en ? I( 13 des >redtobe revoked under 
S. 60 of the Easements Act. In such a case the 
proper thing would be to file a suit under S 44 
after giving the licensee the necessary notice and 
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if he had stayed on, then under the strict word¬ 
ing of S. 44, he would be a trespasser. But it is 
not possible to convert a suit under S. 86 to one 
under S. 44, though the contrary is possible. 
{Mehta, J.M.) Hari Nath Singh v. Satyadeo 
Singh. 1939 R.D. 533=1939 A.W.R. (B.R.) 
233. 

-—Ss. 86 and 44—Trees disappearing from 

portion of grove land—Suit to eject grove-holder 
from that portion—If lies. See Agra Tenancy 

Act, Ss. 44 and 86. 1937 R.D. 166 ( 1 ). 

--Ss. 86 and 92— Deed described as zar-e- 

peshgi for five years—Provision for re-payment 
of amount at end of period and for payment by 
lessee to landholder of fixed amount—Lessee en¬ 
tering and remaining in possession — Non-payment 
of amount by lessor—Right to eject lessee as sub¬ 
tenant at end of term — Transaction—If lease or 
mortgage. 

A deed purporting to be a zar-c-peshgi lease 
for a period limited to five years, acknowledging 
receipt of a sum of money bataur zar-c-peshgi, 
and providing, inter alia , for payment of a cer¬ 
tain amount by the lessee to the landholder and 
for re-payment of the zar-e-peshgi money after 
the end of the period of five years and also pro¬ 
viding for the giving up of possession by the 
lessee after the period stated, is really a mortgage 
and not a lease. The lessee entering possession 
under such a deed and remaining in possession 
until re-payment of the principal amount is not a 
sub-tenant, but a mortgagee, and is not liable to 
ejectment as a sub-tenant at the end of the term 
when he has not been paid the amount due to him. 
{Drake Brockman, S.M. and Knox, J.M.) Balak 
Ram v^ Nathoo. 1936 R.D. 461. 

Ss. 86 and 92— Name of occupancy tenant 
removed from khatauni merely on order of 
qanungo— Procedure under S. 107 not followed— 
Kight of such tenant to sue for ejectment of his 
sub-tenants. 

From 1336-F. onwards the plaintiff who was an 
occupancy tenant was shown as ghair qabiz in the 
khatauni with the Zamindar cultivating the plots 
as his khudkasht The names of the defendants 

ln 'khatauni for the first time in 
as cultivating vice the Zamindar. In 

iua: was a marginal note in khatauni to 

the effect that under the order of the supervisor 

hJln* 90 the n 5 me rn° f tbe occu P a ncy tenant had 

th!V XpUngC A d ’ The P roc cdure under S. 107 of 

raL TC Ti? Cy Act Was not I°h°wed in the present 

t i nant brou S ht a suit for 
tbe defendants as sub-tenants under 

contract nf 9 fi°h f theAct and established their 
C0 S tr ;j Ct su h-tenancy with them. 

Held, that the plaintiff must still be recognized 

as the occupancy tenant of the holding and the 

CM?’ therefore, liable to ejectment. 

R D 463 SM ^ Chhedi v - Duja Singh. 1937 

- ;Ss 86 and 92— Occupancy holding _ Suit 

for ejectment—Mortgage in favour of defendant 
Lease also executed simultaneously j»i his 

lesseT ^ C0 ' tena,,ls ~ Reut fixed as payable by 

°ne °f theco-tenant 5 of an occupancy holdin K 

executed a bond in favour of M and simultane¬ 
ously gave him a lease. In the lease there was 
no reference to the bond which was executed on 
the same day. A specific rent was fixed as pay- 
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able by the lessee. The survivor of the co-tenants 
surrendered his rights in the occupancy holding 
to the plaintiff who brought a suit under Ss. 86 
and 92 of the Agra Tenancy Act for the eject¬ 
ment of M as a sub-tenant. 

Held, the transaction cannot be considered to 
be a mortgage and M, the defendant is a sub¬ 
tenant who is liable to ejectment on the maturity 
of the sub-lessee. ( Darling, S. M. and Bomford, 
J.M.) Mohram Singh v. Deep Singh. 1937 R. 
D. 512. 

-Ss. 86 and 92— Scope — Widow of occu¬ 
pancy tenant — Re-marriage—Suit for ejectment 
by landlord — Dismissal—If involves admission to 
tenancy—Entry of name of widow as tenant in 
papers—Effect of. 

A landlord sued the widow of an occupancy 
tenant under Ss. 86 and 92 of the Agra Tenancy 
Act for ejectment, on the allegation that on her re¬ 
marriage the occupancy rights inherited from her 
former husband ceased to exist and that by pro¬ 
cess of law she became a non-occupancy tenant 
liable to ejectment from year to year by the 
zamindar. The Courts found that she had not 
become an occupancy tenant, and that the suit 
under S. 86 was not maintainable. The widow’s 
name, it appeared, was entered in the papers as 
tenant for several years. 

Held, that the suit under Ss. 86 and 92 and its 
dismissal did not involve an admission on the part 
of the landlord, that the widow, in spite of her 
re-marriage, was his tenant, and that the entry of 
her name in the papers as a tenant did not prove 
that the landlord, either expressly or by implica¬ 
tion, admitted her to tenancy after her re-mar- 
riage. {Drake Brockman, S.M. and Knox, J.M.) 
Balaram Chauhe v . Biranja. 1936 R.D. 440. 

--—Ss. 86 and 92— Suit for ejectment brought 

while Act II of 1901 was in force — Suit compro¬ 
mised—Defendant admitted to fresh tenancy and 
given land under Singhara— Subsequent suit to 
eject him from Singhara plot — Defendant, if can 
revive his claim to occupancy rights. 

Where a suit for ejectment brought by the 
zamindar while Act II of 1901 was in force was 
compromised, and the defendant was admitted to 
a fresh tenancy of the holding and was given 
land under Singhara, in a subsequent suit for his 
ejectment the defendant cannot revive his claim 
to occupancy rights which was not recognised in 
the agreement which led to the decision of the 
earlier ejectment suit, and as under the new 

tenancy Act of 1926 he is not entitled to statu¬ 
tory rights in the Singhara plot, he is liable to 
ejectment as a non-occupancy tenant from this 

p ot * SM -> Chaturi v . Ram Chan¬ 

ger. 1937 R.D. 377. 

Ss. 86 and 92— Suit to eject as heirs of 
statutory tenant—Father treated.as non-occupancy 
tenant—Suit, if maintainable—Fresh suit to eject, 

if lies. ' 1 

Where the defendants are sued under Ss. 86/92 
oi the Agra Tenancy Act as heirs of a statutory 
tenant, if it is found that the father was rightly 
or wrongly treated as a non-occupancy tenant, 
then the suit has to be dismissed. The zamindar 
cannot ascribe superior rights to the father after 
ns death merely to enable him to eject the sons. 

e zamindar can bring afresh suit to eject 
mem as non-occupancy tenants. It would be 
equally open to the tenants defendants to plead 
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acquisition of statutory right and fresh admis¬ 
sion. (Darling, S.M. and Marsh, J.M.) Bhagwat 

fRRo 24^93 M 8 M R.D Y 547" HAN - 1938 AWR ‘ 
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Ss. 86 and 92— Suit under — Burden of 
Effect ° ng Standin9 entry in R ™enue Records— 

There is no doubt that when a tenant-in-chief 

e J e r t t i e def * ndant as his sub-tenant 
and the defendant alleges that he is holding 

direct from the landlord and denies the existence 

of any sub-tenancy, the onus is on the plaintiff to 

prove the relationship alleged by him But when 

there is a long standing entry in the Revenue 

beacons 1 !} the j ase of an occu Pancy tenant, it will 

wilt at on d tf b t P f CCe of evldence and the onus 
tha ?L°" C Shlfted to * he defendant to show 

he was ^corded as a sub-tenant the 

rent fn hf e y ^ en rent showe d that he paid 
zamindar anrt tw y as tenant-in-chief to the 
tifThad Aljb V matter of fact the P'ain- 

Baldeo T ™ a d ° n £ d that plot ^ehta, J.M.) 

D. 1939 R - 


default S Frf 6 K 92 -* Sui i under—:Dismissal for 
Acra h A Ult u " der S - 44 ~ li barred. 

"■ 92 - 1938 

“ — Ss. 86 and 92 — Zamindar seeking to eiect 

ITonTof ‘ThT' Under S - 79 ~ Dec ™ lal **» Paid 
n°'?L°r f th f m rising money on mortgage— 

°t mortgagor tenant—Surviving tenants— 

e, £ Ct mort 9agees as sub-tenants. 

_7ne Revenue Courts will not help an occu- 

dischatetn^ k,° g rKT° f his mortgagee without 
wl„ a g ‘u g r 1S llablI *ty under the mortgage. 

im, ahn„ ( u, ref ° re ’ While the za mindar was b?ing- 

of g the enttr e g , f^ meat ° f the occu P a ncy tenants 
of Iht m 1 hol dmg in proceedings under S. 79 

on P th f Tif nanCy A?t> tbe decretal sum was paid by 
°^f°f,‘he m raising the requisite money on an 

gagor tenant the . . h of the mort¬ 

gagor tenant the surviving occupancy tenant* 

Ss' 1 86 an!f 92f th° r J. gagees as sub-tenants under 

92 , of . ^Tenancy Act. ( Darling , S.M 

1937 5 R ? D 0 342 / ' Ar ' n arottam v. Shiam Lal! 


Ss. 86 and 92— Suit for ejectment of heir 

n/rl a J? t0ry t ^” aw . /_ * Ex P ar te decree passed— 
uecree not put in execution within a month— 

Subsequent suit filed by zamindar—Limitation 

After the death of a statutory tenant, the 

amindar brought a suit for ejectment against 

tha* h £* r andg ?* ai ? P arte decree » on the ground 
that his period as heir had expired. But he failed 

L7n I | nt °A Xe< ; Utl0n within the period of a 
? llo , wed by law. He again brought a suit. 
The defendant contended that the previous suit 
ba !J e d the P resent suit. 1 

Held, a fresh cause of action arises in each 

l he i^ VC ;years during which the heir is 

1° h °c d up to a limit of three years. The 
thV ** haS th erefore a fresh cause of action in 
he two succeeding years after the first attempt: 
p ovided that the suit was not barred by limita- 

a^r?f? d the heir was not admi t ted as a tenant by 

W r e ^^ gr D men r> ( Darli ”9> S-M.and Bom- 
513 Eam Kumar v - Naiku. 1937 R.D. 

Q,- D.—io 
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, T Ss e 8band 92 —Suit for ejectment of sub- 

* V’f, S , l f b ~t. ena nt pleading that he is mortgagee 
—Suit dismissed m default—Second suit—If 
maintainable—C. P. Code, O. 9, R. 9. T 

Where in a suit for ejectment of a sub-tenant 
brought under Ss. 86 and 92 of the Agra Tenancy 
Act, the sub-tenant claimed a status of a 
. permanent character like that of a mortgagee and 
the suit was dismissed in default, the decision 

0°9 R° 0 e r te p aS (- a a 31 ” *?n s P. bse 9P ent suit under 
V'7 rfr’EF/ C °de- (.Darling, S.M. and Bom - 

D 334^ MANGRU Eam Vt Chhedi. 1937 R. 

R 7~ Ss - and 92 ~^ uit t0 e J ec t sub-tenant— 
°S l> ro °f— Dut y of plaintiff—Entry Of 

defendant as sub-tenant in patwaris papers — Pre¬ 
sumption as to—Evidentiary value of. 

rnl? a sub-tenant, the ordinary 

dpftn^J a r/ S *° bu . rden of proof is tha t when the 
defendant denies the sub-tenancy, the plaintiff 

has to prove the contract of sub-tenancy. It is 

not enough for him to prove merely a long state- 

SSnH 11 * thC pa * wari ' s Papers describing the 
defendant as a sub-tenant; he must prove some- 

. Th , ere I s no Presumption in favour 
of the entry in the Government records ; so far 

as an entry of tenancy or sub-tenancy is concern- 

^7 1S ly a ?’ ece of evid ence just like any 
othex evidence. If no contract of sub-tenancy is 

?n° Ve z> d ’ R he S L lt must fail and must be dismissed 
(Drake Brockman , S.M . and Knox , J.M.) Naim 

Narain^S ingh v. Ram Acharaj Singh. 1936 

- —Ss. 86, 92 and 44—Suit under S. 44 —Treat¬ 
ment as one Ss. 86 and 92— Defendants being 
non-occupancy tenants. See Agra Tenancy 
Act, Ss. 44, 86 and 92. 1937 R.D. 522 m 

p S ?/ 86 » 92 ai J d 205 —Suit under—Stay of 
Proceedings Act, if apply to. See U. P. Stay of 
Proceedings Act. 1938 R.D. 801. 

-Ss. 86 and 99— to eject defendants as 


t ^ eject U'ejenaants as 

V$nr nan u?r^ claimin 9 to be in direct 

d ^f ndants claimed to be in direct relationship 
X lth t 5 ie * za 2 m fe r and tbey ne ver paid rent to 

the plamt^. The plaintiff was not able ta 

establish any contract of tenancy. 

dantVmi JhtLV* ° ™ ^ Pontiff the defen- 
dants might be trespassers but they were not his 

didnot1?ehv n w tha ^ ther . emed y° f the plaintiff 

86 d of the Tena^c( Act" e,ectment •”« S, 

furt * e J’ i hat the plaintiff could have 

the hnH-n amin i ar i°An re S overy of possession of 
had h Wn\ Un f er s ' "r° f the Tenanc y Act if he 
defendant ke ?n °/“ t ° f o P° sses sion through the 
MmiM T (L L arhn 9> S - M - and Bomford. J M.) 
173 N ^ L Vt SuRANDRA J IT Singh. 1937 R. D. 

~~ Ss. 86, 121 and 123—Sir— Loss of Sir 
character Absence of any claim for ex-proprie¬ 
tary rights—Position of tenant—If can claim to 
be statutory tenant. 

A tenant of Sir which is the subject of trans¬ 
fer and in which ex-proprietary rights are not 
claimed, cannot become for that very reason the 
statutory tenant of that holding. He continues. 
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to be a non-occupancy tenant and his ejectment 
will have to be sought under S. 86 of the Agra 
Tenancy Act. The tenant cannot sue to get a 
declaration that he is a statutory tenant. At best 
he is entitled to have a declaration that he is a 
non-occupancy tenant and not a trespasser. 
{Mehta, J . M.) Jagsottam v. Kailas Sahi. 1939 
A.W.R. (B.R.) 98=1939 R. D. 473. 

-Ss. 92, 86 and 44—Suit under S. 44— 

Treatment as one under Ss. 86 and 92—Defen¬ 
dants being non-occupancy tenants. See Agra 
Ten. Act, Ss. 44, 86 & 92. 1937 R. D. 522 (1). 

— - S. 95—Consent of landlord—Proof—Oral 

evidence—Admissibility. See Ar.RA Tenancy 

Act, Ss. 44 and 95. 1938 A.W.R. (B.R.) 206. 

-S. 95 —Object of—Ejected tenant holding 

over—Liabilities of. 

Where a tenant after an order for his eject¬ 
ment, holds on and retains possession of the 
holding, he thereb}' renders himself liable not 
only to criminal prosecution but also to a suit 
under S. 44 of the Tenancy Act. It is not open 
to such a person to take any technical point to 
prove re-admission for S. 95 was introduced in 
the new Act, to prevent trespassers from raising 
such points. {Darling, S. M. and Bom ford, J.M.) 
Shf.o Gulam Lal v. Maharaja ok Bumraon. 
1938 A.W.R. (B. R.) 211 = 1938 R. D. 655. 

~~ S. 95 —Proof of re-admission to tenancy — 
Mere acceptance of rent—If sufficient. 

The mere acceptance of rent by the zamindar 
is not necessarily evidence of a contract of 
tenancy. According to S. 95 of the Tenancy Act 
the re-admission of an ejected tenant should be 
in writing. {Darling, S.M. and Mehta, J.M.) 
kadhey Mohan Lal z;. Richhpal Singh. 1938 
A.W.R. (B. R.) 320=1938 R.D. 788. 

I UKKU Ram Lal v. Mahadf.o Prasad. 
108) R ‘ D ' 195=1940 A W - R - (B.R.) 70 (Col. 

Ss. 97 and 98— Ejectment—Sowing done 
prior to—Ejected tenant , if entitled to value of 
crop at harvest. 

An ejected tenant is not prima facie entitled to 
be paid the value at harvest of a crop which he 
has sown just before ejectment, leaving it to the 

ana.Jord to * a he all the risks of damage between 

sowing and harvest. In such a case he would at 
best be entitled only to the value of the seed, and j 
(n° U r C, i a r? es for ploughing and sowing. 

{Darling, S.M. and Bomford, J.M.) Chiranjiva 1 

Musta - 1938 R - D. 395 (1 ) = 1938 A 
W.R (B.R.) 230=1938 A.L.J. (Supp.) 44. I 

S - 97 (2)— Construction—“After the date 

of the order for execution"—Meaning of—Mate¬ 
rial date . 

The words “after the date of the order for 
execution" in S. 97 (2) of the Agra Tenancy Act 
govern both the word “decree" and the words 
ore er for ejectment." The material date is the 

date ot the order for execution of the order for 
ejectment. The sub-section only governs the 
r ig Us of the parties to crops sown after the date 
° an °^ er * or ex ecution of an order for eject¬ 
ment. The fact that the crops arc sown without 
permission after the order for ejectment is made 
would not in itself disentitle the tenant to such 

Ibrahim Khan v. Nazir 

509^Q.7 1 a 9 t I t C - 269=10 R A 8 ^ 1937 A L R - 

wV 1/7 aAL 231=1937 R D 122=1937 A. 
W.R. 147=A.I.R. 1937 All. 334 
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-S. 97 (2)— Construction—“Date of the 

order for execution of ttie decree or order for 
ejectment”—Decree for arrears of rent follozved 
by order for ejectment—Order for delivery of 
possession in execution—Review application by 
tenant and recall of process — Effect—Dismissal 
of review application and subsequent delivery of 
possession—Crops sown without permission after 
order for ejectment—Right to. 

The appellants sued their tenants (respon¬ 
dents) for arrears of rent, obtained a decree and 
later on took proceedings in execution and ob¬ 
tained an order for ejectment on 18-11-1929. On 
29-11-1929, the execution Court ordered the issue 
of a delivery order directing delivery of posses- 
sion to the appellants in pursuance of the order 
of 18-11-1929. In the meantime the respondents 
tenants applied for a review of the order of eject¬ 
ment and on 14-12-1929, the executing Court 
ordered the Amin t - return the process to the 
Court without executing it, directing that the 
execution proceedings would be carried out after 
the disposal of the review application. The 
review application was heard and dismissed on 
28-8-1930. On 29-S-1930, the Amin was again 
ordered to execute the order of ejectment and 
on 30-8-1930, the appellants obtained possession. 
The tenants respondents had sown crops on the 
land after the order of ejectment was passed 
consequent upon the decree for arrears of rent, 
but had not cut the crops by 30-8-1930 on which 
date delivery was effected. The respondents 
entered upon the land and cut and removed them 
and the appellants brought a suit for value of 
the crops so cut and removed. The crops were 
sown without the written permission of the land¬ 
lords appellants. 

Held, (1) that the order of 14-12-1929, recall¬ 
ing the Amin to return the process unexecuted 
was one which merely stayed the earlier order 

passed on 29-11-1929 and did not set aside that 

earlier order; and its effect was merely to sus¬ 
pend the execution of the order of ejectment 
because of the respondent’s application ; and that 
the appellants were in no way responsible for the 
delay which was entirely clue to the acts of the 
respondents ; (2) that the order for the execution 
of the order for ejectment which was carried 
into elicet on 30-8-1930 was not a new order 
passed on 29-8-1930; hut was the original order 
passed on 29-11-1929, which remained in existence 
from that date and which was not set aside or 
recalled though its operation was stayed; and 
(3) that the crops in question having been sown 
after the date of the order for execution of the 
order of ejectment (namely, 29-11-1929) without 
the written permission of the appellants, the 
latter were entitled to the crops when possession 
was delivered to them, and the respondents had 
no right to the crops under S. 97 (2). 

Held, further, that if the original order for the 
execution of the order for ejectment had been set 
aside, and possession actually given in pursuance 
of a new order, the respondents would he entitled 
to the crops sown by them without permission 
before such new order for execution had been 
passed. (Harries, J.) Turahim Khan v. Nazir 
Ahmad. 1937 A.L.J, 231 = 169 I.C. 269=10 R. 
A - 8 = 1937 A.L.R. 509=1937 R.D. 122=1937 A. 
W.R. 147=A.I.R. 1937 All. 334. 
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S. 99—Applicability. 

Tom c' ^~ A JP llc . ahllit y — Conditions—Act of 
^' ■ j Retotwe scope—Rulings under—If 
proper guides in applying S. 99. 

Under S. 99 of the Agra Tenancy Act of 1926, 
if a tenant is wrongfully ejected or prevented 
from obtaining possession of his holding or any 
part thereof otherwise than in accordance with 
f,A A c p _ sharer of the landholders, a 

suit would he in the Revenue Court. It is not 

necessary for the application of the section that 

l^nHh e F| ment 5 h 2S Id , be by the whole body of the 
landholders. S. 99 of the Act of 1926 is much 

t W he d rn/- n SCOpe , thai ? S * 79 of the Act of 1901, and 

rannnf K gS “r' r the latter secti on of the old Act 
cannot be relied upon as guides in applying S. 99 

Sinth " e m Act <&<2W*Nath.J.) Ram Grander 

73 Ic 651 = 10 R.A. 486= 
1938 .R.D. 106=1938 A LR 1 *14—1 Q^7 ATT 

1249=1937 A.W.R. im=A.I. r'iIss AH OS. 1 ' 

——-S. 9 9 A p p lie ability Grant of occupancy 
rights in Sir-— Subsequent sale of pro- 

om, ai " y ri ghts Death of vendor—Grantee of 

2 K C V 1S i S getting recorded as occupancy 

claimW ef ° re death . of grantor—Suit by widow 

SeeAcL Tn'r P A r0pr c ta , ry rights—Competency. 
* ee Agra Ten - Act, Ss. 14 and 15. 1936 R.D. 48S. 

r ; 7fpr A (P ltc ability Land carried aivay by 

river and reformed — Tenant prevented bv 

l rlaiat r n f 4 ° m taking Possession—Suit forde- 

Proper ritedy™^ riahU ~ Mail “^Uif y - 

tio^ er f.V e , nan i ? ues ^ is ^ndlordon the allega- 
tion that the land in suit formed part of a larger 

holding m occupancy right and that it was 

carried away some years ago by a river but had 

to~taV Peared and that c "L hen he took ' or attempted 
to take possession of the land reformed he was 

prevented or ousted. by the zamindar, the suit 

must be, if the land is identifiable with the land 

which was previously in his occupation as occu 

pancy tenant, one under S. 99 of the A<^ra 

Tenancy Act and not for a declaration of°his 

occupancy rights under S. 126 of the Act. (Drake 

Brockman, S.M. and Knox, J.M .) Bans Ratja 

111 SlNGH ' Babu v - Bhikhari Lal. 1936 R.D~ 
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99 —Applicability—"Otherwise than 
in accordance with the Act’-Meaning of— 
Co-tenants holding jointly—Ejectment proceed¬ 
ings against some only—Ouster of all—Leaalitv 
Suit by whole body for recovery of posses¬ 
sion and compensation — Maintainability. 

;ciV S * n °. d ° ubt true that if a body of c o-tenants 
is ejected in circumstances which warrant the 

inference that the proceedings have been taken 
only against some of them without the know¬ 
ledge of the others who also are ousted from 
possession along with those who were actual 
parties to the proceedings, the ejectment of “the 
tenant that is the whole body of individuals in 
joint possession of the holding would be “other¬ 
wise than in accordance with the Act,” and would 

A< r u re glve rise to a suit under S. 99 of the 
•^ct by the whole body of co-tenants, both those 

r n h H° t L ere pa / ties to the ejectment proceedings 
and those who were not. But it cannot be he?d 
tnat when proceedings for ejectment have been 
aken against the majority of a number of 
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tenants constituting “the tenant” whose names 
alone are recorded, and those whose names are 
not recorded have certainly had knowledge of 
the proceedings throughout and have made no 
attempt to challenge the legality of the proceed¬ 
ings as against themselves, the mere fact that 
they were not made parties to the proceedings 
justifies a suit by the whole body of tenants, in¬ 
cluding those who were parties to the proceed- 
mgs, tor recovery of possession by the whole lot, 
still Jess a decree for possession with compensa- 

°a muster of the whole lot. No such suit 
under S. 99 will lie in the latter case. ( Drake 

1936^Td*'393 ^ ^ Krishna v. Saheb Singh. 

" S - "—Applicability—Recorded tenant 
ousted by persons claiming to be exclusive 
tenants under family partition—Remedy of 
former. See Agra Ten. Act, S. 44. 1936 R.D. 33. 

T ?? Applicability—Suit to eject co- 

sharer taking forcible possession of tenants 
holding. See Agra Tenancy Act, Ss. 44 and 99 
—Applicability. 1939 R.D. 202. 

—_S. 99— Applicability—Suit for restoration 

f \rVii SSl< f n VI the f rou " d of illegal ejectment 
—Do proof of fraud. 

Where a suit is brought under S. 99 of the 
Agra Tenancy Act for restoration of possession 
on the ground of illegal ejectment brought about 

Hi. f A when I he a " eged fraud » notesta- 

S q!w A aS . e d ?£- S n0t fa " within the Purview 
S. 99 of the Act. (Harper, S.M. and Sathe, J.M ) 

Iharr^Tika Ram. 1940 R.D. 222=1940 A. 
——-S. 99— Applicability—.Several sir holders— 

m&SZJitT ° ne ~ Suil by for 

A sub-lessee from one of several sir holders of 
a hojdmg cannot maintain a suit under S. 99 of 
the Agra Tenancy Act for possession of the 
holding. A tenancy can only be created by all 

^of,o-M°r h K arerS f C j lr J? co 9j° intl y; a tenancy 
sought to be created by a single co-sharer is in¬ 
effective. (Darling, S.M.) Ganeshi Lal v Bha- 
buti Singh. 1937 R.D. 12. 

~ S. 99 Applicability — Submerged land— 
Re-appearance—Person claiming same as 


part ot his occupancy tenancy—Remedy of— 
feston to seek remedy within 6 months— 

^ ee Agra Tenancy Act, Ss 35 (1) (f) 
and 99. 1936 R.D. 336. { } iT) 

~ 99 Applicability—Suit under S 44— 

Zammdar supporting defendant’s plea of sur- 

one d un<W d s n Qq ad '™ssion-I £ converts suit into 

and 99 i 9 38 R.D | 3 9 GRA TeNancy Act ’ Ss. 44 

i Applicability Tenant filing surren- 

notice Land? 5 ‘D n ° t pay [ ng P r <?cess-fee for 

tenov d c S A “ by tenant under S. 99—Compe- 
AWR S 1205 AGRA TeN ' Act > Ss - 32 & "• 1937 

S. 99—Dispossession wrongful. 

7 B "— Dispossession, -wrongful—Compen¬ 
sation Right to — Considerations. 

Where a tenant is found to be illegally dis¬ 
possessed, he cannot be denied compensation on 
i C , mere & roun d that no crop was upturned. The 
land has to be prepared by ploughings and weed- 
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ing for the sowing, next season. Hence if a 
tenant is prevented from ‘cultivating' the area, 
compensation for loss is called for. ( Darling , 6*. 
M. and Mehta, J.M.) Kashi Sahu v. Sekhraj 
Singh. 1938 R.D. 882. 

S. 99—Right of suit. 

- S. 99 —Right of suit—Conditions to be 

complied with. 

If a tenant pleads that he has been disposses¬ 
sed by a fraudulent abuse of legal process, he 
has a right to come under S. 99 of the 
Act, provided he has not availed himself of the 
other remedies open to him, by way of review 
and appeal. In default of a definite finding that 
the decree-holders were guilty of fraud the suit 
was not maintainable. ( Darling, S.M. and Bom- 
ford' t J.M.) Sheo Prasad Gupta v. Mandil 
Singh. 1938 A.W.R. (B.R.) 235=1938 R.D. 541. 

- S. 99— Right of suit under—Ejectment for 

arrears of rent—Proof of fraud — Effect. 

Where in a suit for ejectment for arrears of 
rent, there has been fraud and a tenant has there¬ 
by been ejected, the ejectment is not in accor¬ 
dance with the provisions of the Act and such a 
tenant has a right to bring a suit under S. 
99 of the Act. ( Darling , S.M. and Bom ford, 
J.M.) Ram Prasad Pande v. Jai Bahadur 
Singh. 1938 A.W.R. (B.R.) 228=1938 R.D. 469. 

S. 99— Patta given to another during exis¬ 
tence of tenant in possession—If valid and en¬ 
forceable. 

As no patta can be given validly about a hold¬ 
ing in which a tenant is already in existence, a 
second patta to a different party is not suscepti¬ 
ble of being enforced and hence there is no cause 
of action under S. 99 of the Agra Tenancy Act 
in respect of it. {Mehta, J.M.) Ramjag v. Bail- 
dehi. 1939 R.D. 122=1939 A.W.R. (B.R.) 174. 

--S. 99 — Right of suit under — Parties. 

A suit under S. 99 of the Agra Tenancy Act 
can be brought against the landholder or 
any person claiming through the landholder 
or both. But a tenant who is ousted by a 
stranger, t.e., a person who does not claim 
through the landholder cannot sue the stranger 
under S 99, but only under S. 44. {Drake Brock¬ 
man, S.M. and Knox, J.M.) Ganga Ram v. Hira 
Lal. 1936 R.D. 477. 

S. 99— Scope. 

r ? Scope—Ouster of tenant by stranger 

—Landlord ejecting stranger and letting land to 

an 5i T7 Ef ^ ect Suit. by tenant against latter 
ana landlord Maintainability—Limitation. See 
Agra Ten. Act, Ss. 44 and 99. 1936 R.D .477. 

~ S. 99— Scope—Retrospective operation — 
Cause of action arising before Act. 

S. 99of the Agra Tenancy Act has no retros¬ 
pective effect and does not oust the jurisdiction 
of the Civil Court in respect of a suit the cause 
of action for which arose prior to the coming 
into force of the Act. ( Ganga Nath, J ) Tagdei 
v. Sampat Dube. 172 I.C. 635=1938 A L R 8= 
10 R.A. 414=1937 A.W.R. 916=1937 R.D 548= 
1937 A.L.J. 1111=A.I.R. 1937 All. 796. 

S. 99 —Scope of suit under—Decision as to 
status of defendant claiming under landholder — 
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Unnecessary—If res judicata between co- defen¬ 
dant. 

In a suit for illegal dispossession under S. 99 
of the Agra Tenancy Act against the landholder 
and a person claiming under him, it is not neces¬ 
sary for its disposal to decide the exact status of 
the person claiming under the landholder. A 
decision, even if given, cannot operate as res 
judicata as between the co-defendants in any 
later suit. {Mehta, J.M.) Kayastha Path- 
shala. Allahabad v. Mewa Lal. 1939 R.D. 302 
= 1939 A.W.R. (B.R.) 258. 

S. 99—Suit under. 

-S. 99 —Suit for 7 wrongful dispossession 

alleging that plaintiff was member of joint family 
with deceased statutory tenant - Assistant Collec¬ 
tor finding in plaintiff's favour on ground that he 
was heir to deceased as his nearest collateral — 
Decision, if res judicata on question of plaintiffs 
status. 

Where the plaintiff sued the zamindar for 
wrongful dispossession under S. 99 of the Agra ' 
Tenancy Act claiming in his plaint that he was a 
member of a joint family with the deceased 
statutory tenant, but the Assistant Collector 
found in his favour on the ground that he was 
heir to the deceased tenant as being his nearest 
collateral who had co-shared in cultivation with 
him at his death, the decision operates as res 
judicata on the question of the plaintiff’s status, 
and lie cannot in a subsequent suit for ejectment 
shift his ground and claim that he was really 
admitted to the co-tenancy with the deceased 
tenant. {Darling, S.M. and Bom ford, J.M.) 
Tulsi v. Jamuna. 1937 R.D. 373 (2). 

S. 99 —Suit under — Limitation—Plaintiff 
appearing to be out of possession during two 
years following settlement year—No Proof that 

he had since recovered possession — Suit, if 
barred. 

Where in a suit for recovery of possession of 
a holding under S. 99 of the Agra Tenancy Act, 
it was shown from the entries in the khatauni 
that the plaintiff appeared to have been out of 
possession during the two years succeeding the 
settlement year when another person was recor¬ 
ded dewedar qabiz, and there was nothing to 
show that the plaintiff had since recovered pos¬ 
session of the holding, his suit is barred by limi- 

19*3 7 *1? D^299 >, ^ t Gayasi Ram v. Kalia. 

—S. 99 —Suit under — Limitation—Zamindar 
getting possession of holding of minor tenant — 
ouit by latter for possession. 

Ihe law is perfectly clear that if a Zamindar 
gets possession of a tenant's holding, be he adult 
or minor, by fair means or foul, the tenant has 
only six months in which to sue for recovery of 
possession. {Darling, S.M. and Bomford, J M.) 

D H n A ? rt o ARAN Pandey v. Ram Khei.awan. 1937 
K.D. 208. 

. . S. 99 —'suit under — Limitation—Zamindar 
giving lease of holding to one R on death of re¬ 
corded tenant —J, on unrecorded co-tenant of 
deceased filing criminal complaint against R— 
Criminal Court deciding that J must regard /liw- 
se/f as out of possession—^Suit by J. for restora- 
tt0 \\n t >osscss * on — Limitation—Starting point. 
Where on the death of the recorded statutory 
tenant, the Zamindar gave a lease of his holding 
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to one R , and one /, an unrecorded co-tenant of 
the deceased tenant, filed a criminal complaint 
against R which was dismissed, the Court deciding 
that J must regard himself as out of possession, 
the limitation for a suit by J for restoration of 
possession runs from the date of the decision of 
the Criminal Court and not from the date of the 
lease in the absence of proof that J knew any¬ 
thing of the lease. ( Bomford , J.M.) Raja 
Tiwari v. Thopari. 1937 R.D. 294. 

-S. 99 Suit under—Time spent in futile ap¬ 
plication for review—Benefit of S. 14 of Limita- 
tion Act if available. See Limitation Act, S. 14 
— Benefit of. 1938 R.D. 469. 

“ S. 99— -Appropriateness of proceedings 

“Si! A.W ? R A (B A R T ) E 45 NCY AC *' SS - 37 AND "■ 

—- —~S. 99 Remedy under—When can be availed 

of. ^ Acra Ten. Act, Ss 44 & 99. 1938 R.D. 

^4o, 

--S. 99, Proviso— Applicability -Order for 

ejectment in execution of rent decree—No actual 
ejectment—Subsequent lease to another—Suit by 
original tenant under S. 99— Reliefs to which 
Parties are entitled. 

In execution of a decree for arrears of rentj an 
order for ejectment was obtained. But the 
Aamindar did not apply for actual ejectment. He 
nevertheless leased the property to a different 
person. 1 he original tenant thereupon filed a suit 

99 of t ! ie A & ra Tenancy Act. It was held 
that he was entitled only to damages and at the 
same time was liable to ejectment under the Act 
in the year “in which the suit was brought” and 
that the proviso to S. 99 applied. (Darling , S.M. 
and Bomford, J.M.) Babu Lal v. Pal. 1938 A 

( , S ,’iP p - ) 1=1938 A W.R. (B.R.) 33=1938 
Ss. 99 and 44 — Elected grove-holder _ 


tailure to avail remedy under S. 99-Retention of 
Possession Liability to ejectment under S. 44 

^ c 7 a o gr ? v r h S> lder a,le £ es that his ejectment 
under S 79 of the Tenancy Act and dispossession 

1S i e c g ? ’ r hls rem .edy under S. 99 of the Act 
and if he fails to avail himself of it within the 
period of limitation, he has no remedy left. Any 
attempt by him to retain possession over the plot 
subsequent to his ejectment gives the other party 
a right to eject him as trespasser under S 44 of 
the Act. {Marsh, S.M.) Bobdee v. Raghubir 

273 G (T) 1939 R * D * 603 (1)=1939 A -W.R. (B.R ) 

* Ss. 99 and 44 —Occupancy tenant seekinq 
to recover possession of his plot from defendant 
who is tn cultivating possession — Remedy. 

Where an occupancy tenant seeks to recover 
possession of a plot which belongs to his holding 
from the defendant who is in cultivating posses¬ 
sion, his remedy lies by way of a suit under S. 99 
of the Tenancy Act for which limitation is only 
six months. A suit by him under S 44 for the 
ejectment of the defendant as a trespasser does 
not lie ( Darling , S.M.) Dhar m Singh v 
Narain Singh. ^ 1937 R.D. 207 (2). 

:-Ss. 99 and 44 —Regaining possession after 

ejectment*—Failure to avail remedy under S. 99 _ 

Liability to ejectment under S. 44. 

Where after an ejectment under S. 79 of the 
Agra tenancy Act the tenant whose remedy even 
c ™ was ^legally dispossessed was only under 
o. 99 of the Act, fails to invoke S. 99 within the 
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period of limitation, cannot regain forceable pos¬ 
session of the land; and if he does so he is liable 
^ be ejected under S. 44 of the Act. {Marsh, S. 

=1939 A.W.R. (B C R I ') B 272 SlNGH ‘ 1939 R °' 602 

! T“ Ss . 99 and 44 —Widozv of co-tenant obtain¬ 
ing division of holding—Subsequently re-marry- 
ing the other co-tenant—Latter in possession of 
whole holding—Rights and remedies of the 
mother of the deceased co-tenant. 

Where the widow of a co-tenant obtains by suit 
a division of the holding, but which is not con¬ 
sulted to by the zamindar and later on re-marries 
the other co-tenant, and he remains in undisputed 
possession of the whole holding, he must be held 
to be claiming the whole holding through the 

cnn h ° a Wlthm meaning of Cl. (1) {b) of 
o. 99. As such the mother of the deceased co- 
tenant should put forward her claim through a 
suit under S. 99 of the Act for recovery of pos¬ 
session. A suit under S. 121 is infructuous, as 
she was never in possession. (Darling , ^ilf) 
ourja v. Girand Singh. 1938 RD 935 (2) — 
1939 A.WR. (B.R.) 59. { ) ~~ 

7 r S ®- 99 and 82— Ejectment — Remedy—Suit 
by ejected tenant under S. 99, after rejection of 
review of order of ejectment—If maintainable. 

Whether °r not a tenant who has been ejected 
under S. 82 of the Agra Tenancy Act has a right 
in certain special circumstances to bring a suit 
unde . r S. 99, he cannot certainly be allowed to do 
so where he has tried one remedy after another. 
An order rejecting an application for review of 

u °i r iT ° f e l ec , tment wh en not appealed against 

Somfl b rf V r M l f d w fina c L ^Darling, S.M. and 
Bom f o rd J.M ) Vive k S inc h Majithia v. Ram 

7^ ' n 1 , 9 , 3 ,, 8 A W - R (B - R > 303=1938 A. L T 
(Supp.) 119=1938 R D. 436. 

Ss. 99 and 121— Applicability—Hindu joint 


r .. . ~ -x j. l null JUini 

family having fixed rate tenancy—Suit by one 
member to set aside alienation of fixed rate ten¬ 
ancy by another member and for declaration that 
it is not binding on family—Jurisdiction of Civil 
Court—If excluded. J 

A suit by a member of a joint Hindu family 
seeking to set aside an alienation of family pro¬ 
perty made by another member thereof and to 
have it declared that the same does not affect the 
family property, which, in spite of it, continues to 
belong to the family, and praying that in case the 

property has passed out of the family, it be res- 

tored to it, is a suit which is usually and generally 
instituted m the Civil Court. Such a suit is of a 
very rare occurrence in a Revenue Court. The 
fact that the property alienated which is the 

wh;it, C -’ n K a ^ er u f SUIt is a Axed rate tenancy, 
which is both heritable and transferable does 

not excl u de the jurisdiction of the Civil Court 

which is otherwise the proper Court to decide the 
question arising in such a case. The fixed rate 
tenancy belongs to the entire joint family of 
which the plaintiff is a member, and it is the family 
and not the plaintiff that is the tenant thereof, 
ps. 99 and 121 of the Agra Tenancy Act are wholly 
inapplicable to such a suit, as the plaintiff and the 
alienating members are not co-tenants in the strict 
sense of the term but they are members of a co¬ 
parcenary body to whom the fixed rate tenancy 
belongs. There is consequently nothing in those 
sections read with S. 230 and Sch. IV of the Act 
to exclude the jurisdiction of the Civil Court. 
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(N iamatullah and Harries, JJ.) D eoicin and an 
Pandey i'. Ram Chandra Tewari. I.L.R. (1938) 
A. 40=173 I.C. 180=10 R.A. 470=1938 A.L.R. 
107=1937 A.L.J. 905=1937 A.W.R. 919 — 1937 

R. D. 551=A.I.R. 1938 All. 17. 

- Ss. 99 and 121 — Applicability —Plaintiff 

claiming to be tenant but not in possession—Suit 
against landlord and another in possession under 

S. 121 — Maintainability—Proper remedy. 

A person who claims to be a tenant of a plot 
of land on the basis of a written lease, and who 
sues the landlord and another who claims to be 
in possession, must, when he is not in possession, 
bring his suit under S. 99 of the Agra Tenancy 
Act and not under S. 121. ( Drake Brockman, S. 

M.) Mahomed Alij'. Sumer 1936 R.D. 450 (1). 

Ss. 99 and 121 — Applicability—Death of one 
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possession of the same should be given to the 
plaintiff after dispossession of the defendant, the 
Civil Court will have jurisdiction in the matter 
if the landholders of the parties are different. 
But if the landholders are the same the Revenue 
Court has jurisdiction. ( Sulaiman , C.J. and 
Bennet t J .) Mata Prasad v. Tika Ram. 167 I C 
927=9 R.A. 597=1937 A.W.R. 110=1937 ALT 
137 = 1937 A.L.R. 275=1937 R D. 72=A.I R 
1937 All. 261. 

-Ss. 99,121 and 230— Suit for declaration by 

one tenant against a rival tenant—Addition of a 
prayer for possession—Jurisdiction of Revenue 
Court to try. 

Where a suit is really one for a declaration by 
one tenant against a rival tenant, that he is the 
tenant of the holding in dispute and possession 
of the holding is also sought, the fact remains 
that the opposite party claims only a derivative 
title from the landlord and hence the suit lies 
exclusively within the jurisdiction of the Revenue 

m •• 


co-tenant—Collaterals recorded as heirs—Other 
co-tenants seeking possession—Remedy—Suit for 

declaration of tenancy rights — Maintainability. . , . ......... r ^ 

Where on the death of a co-tenant,his collaterals I exclusively within the jurisdiction of the Revenue 

are recorded as his heirs, claiming to have shared I Courts in vicw^of^the provisions of Ss. 99 and 121 
in the cultivation of the holding with the deceas¬ 
ed at the time of his death, the proper remedy of 
the other co-tenants who wish to obtain posses¬ 
sion of the holding is to bring a suit under S. 99 
of the Agra Tenancy Act. A declaratory suit 
under S. 121 is useless and is not the proper 
remedy. ( Drake Brockman, S.M. and Knox, J. 

M.) Dungar v. Kaunsalya. 1936 R.D. 559. 

Ss. 99 and 121— Applicability and scope — 


- « | - --^ v ^ v w 

Dispute between landlords and soils of late occu¬ 
pancy tenant—Attachment of holding by Criminal 
Court pending decision by Revenue Court—Suit 
by sons of late tenant for declaration — Maintain¬ 
ability. 

As the result of a dispute between the land¬ 
holder and the sons of his late occupancy tenant, 
in which both parties were prepared to use 
violence to prevent each other from taking pos¬ 
session of the holding, the Criminal Court attach¬ 
ed the holding pending decision of the dispute by 
a competent Court. The Magistrate took pos¬ 
session and made it clear that he would give back 
possession to the person whom the Revenue Court 
might hold to be entitled to hold possession. The 
sons of the deceased tenant sued under S. 121 of 
the Act for a declaration of their rights against 
the landholder, but not for recovery of possession 
under S. 99 of the Act. 

Held, though ordinarily it was useless far a 
tenant who had been ejected or kept out of pos¬ 
session by his landholder to obtain a declaration 
under S. 121, in the peculiar circumstances of the 
case in practice the distinction between Ss. 99 and 
121 was not an important one and the suit having 
been brought within the period of 6 months for a 
suit under S 99 the use of the wrong section 
ought to be condoned. {Knox, J.M ) Sheo Bux 
Singh v. Chattar Singh. 1936 R.D. 323. 

Ss. 99 and 121— Suit between two tenants 


read with S.230 of the Agra Tenency Act. ( Mulla , 
J.) Bhola Ojha v. Dhanf.shwar Ojha. 1939 
A 5 W.R. (H.C.) 459=1939 R.D. 386=A.I.R. 1939 
All. 677. 

Ss. 99 and 123— Suit under Ss. 99 and 123 


of same village—Declaration that land included in 
defendant's plot by Revenue Court really belongs 
to plaintiff and that possession be given to him— 
Suit for — Jurisdiction—Civil or Revenue Courts. 

Where a tenant brings a suit against another 
tenant of the same village, seeking a declaration 
that a certain portion of land which was included 
in the defendant’s plot by the Revenue Court 
really appertains to the plaintiff's grove and that 


—Plaintiff executing qabuliat after death of occu¬ 
pancy tenant \without heir—Trespasser occupying 
the land—Ejectment by Zamindar—Another per¬ 
son executing qabuliat in favour of Zamindar and 
placed in possession—Suit by plaintiff three weeks 
thereafter—Limitation — IVrongful possession — 
Commencement of. 

The occupancy tenant of a holding died without 
heirs on 26th March, 1934. On the following day, 
the plaintiff executed a quabuliat for the holding. 
Meanwhile, a stranger hi setup a claim to the 
Occupancy rights of the holding and took posses¬ 
sion. The Zamindar proceeded against II as a 
trespasser under S. 44 of the Agra Tenancy Act 
and oblained a decree and secured the formal 
ejectment of II on 25th June, 1935. On 2 l >th June, 
1935, the Zamindar took a fresh quabuliat from 
an entirely new party, N. Three weeks later, the 
plaintiff brought a suit against the Zamindar 
under S. 123 of the Tenancy Act for a declaration 
that he was the statutory tenant of the holding 
and the plaint was amended by the addition of 
S. 99. On a question of limitation being raised, 
Held, the case is governed by Sch. IV, Group B , 
Serial No. 12; limitation for the suit under S. 99 
begins from the time when the wrongful posses¬ 
sion took place, and the wrongful possession by 
the /.amindar took place when he accepted 
another quabuliat from N and thereupon placed 
him in possession of the holding and not from the 
date when the plaintiff executed the quabuliat. 
| he suit being within time the plaintiff was 
declared to be the statutory tenant. ( Darling . S. 
M. and Romford, J.M) Jahangira v. Moham¬ 
mad Hasnain. 1937 R.D. 507. 

—"Claiming through the land¬ 
holder —Meaning. 

A person making a false claim without a 
s nadow ol a title cannot be regarded as “claiming 

Q ir o°o l,g 1 V ,c landholder" within the meaning of 
s. yy ot the Agra Tenancy Act and plead that he 
can only be ejected by a suit under that section. 
(Bom/Drrf JJ/.) Chittar v. Thunna. 1938 
R.D. 110=1938 A.W.R. (B.R.) 50. 
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7 S. 99 (1) (iii)— Suit for compensation for 
improvement—If lies,where there has been neither 
an ejectment nor keeping out of possession. 

A suit for compensation for improvement 
which is only a consequential relief cannot lie 
when the tenant has neither been ejected nor kept 
out of possession. ( Harper, J.M.) Balli Bhar 

^ Vakchhed Mal. 1940 R.D. 122 (2)=1940 A. 
w .K. (D K.) 51 (1). 

— — S. 103 Relinquishment with all formalities 

. , fraud and absence of intention to relin¬ 
quish—Onus. 

When an applicant for relinquishment has gone 
through the elaborate procedure prescribed by 
the Revenue Court Manual and complied with all 

i! 1 ® r ®? U,re ? ents ° f P roce< Iu re , the onus lies very 
on , h . lm to prove that a fraud had been 

hl u that he did not want to relin- 

h ° ]dm S- (Mehta, J.M.) Mahadeo 
Syed Mohammad Rizwan-Ullah. 

1939 A.W.R. (B.R.) 97=1939 R.D. 375. 

7~T7 S -, 103 —Scope—Surrender—Execution of 
dee fjy te ™*t without ceasing to cultivate land 

"S""” r “’"‘ ■" ,md 

A tenant who has merely executed a deed of 

lZ Te r7 blU has n - ot actual| y ceased to cultivate 
dec!ara n tfo A U - estlon is entitled to sue for a 

alIplTt /A 0 f h K S occupancy rights in the plots 

C ,tin7 d f l u Ve 4 bee A SUrrendered - The mere exe- 
of the hnlV he dee , d d ° es , n ?‘ break the continuity 

mo‘ h ,L h °i d V ng ’u and * f he brings the suit within six 
months of the date of execution of the deed he 

ma h %T t]t6 , X °^ the dec l a ration.^ (Drake Brock- 
man. S.M. and Knox , J.M.) Sukh Nandan v 
Bindeshri Bux Singh. 1936 R.D. 350. 


~ Ah ,'i 1 Q *T Surrender —Conditions of validity 
invalid f ° ne c °- tenant -If renders surrender 

valid he a n nd ?h r ot n h er ^ co-tenants is otherwise 
bands’ i„ i h t he J co-tenants really accept the 

ftct that ^ hang , e f ° r the plots surrendered, the 

did n't iTin in°t‘l ant Wa 5 absent at the time and 
itself TrfctZ h J 

——S. 103— Surrender by ex-proprietary tenant 

h, A h 1? at l e r x 'P r ?Pcietary tenant relinquishes 

the bold,ng before Its sa ' e by him takes place 
the ex-proprietary rights which he had lost bv 

actual surrender cannot revive. ( Drake Brock¬ 
man S.M. and Knox. J.M.i Girwar Singh v 

—sToa C 1936 ?- D - 98=1936 A W - R - 222.' 
b 103 —Surrender—What constitutes 

tW constitute surrender of a holding 

there must be an actual “ceasing to cultivate ” A 

notice of surrender, if accepted by the landlord i s 

not itself a complete surrender. ( Drake Brock- 

7 ™n,S.M. and Knox , J.M.) Girwar Singh v 

Pop Singh. 1936 R.D. 98=1936 A.W.R 222 

, *Q3 Tenant of holding belonainn tn 

validUy Pr ° Priet0rS ^ Surrender h y-Conditions of 

ixrU^i SUrrender by a tenan t* who is a tenant of the 
hole proprietary body, must be made in favour 

cann he f K h ° e i )r °? rietary body; anda surrender 

” * be made of r a portion of the holding with- 

ut the consent of the whole proprietary body 
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(the bndholder). {Drake Brockman, S M and 
W 36 R / D / S 7 . D ° 0ngar SlNGH v - Baljit Singh. 

K^remedy. *** 1 ^~ Surrend ^~^siling- 

When a tenant feels that he has given a wrong- 
surremler, then his remedy is not under S. 106 of 
the Agra Tenancy Act, which is the section under 
which the zamindar can come in to contest the 
surrender. While it is doubtful whether the 
order passed under S. 103 is open to review 
tenant, if he had given up, possession under a 
misapprehension, has a remedy under S. 99 of the 
Act within six months of his actual disposses- 

slc \ n ' In case - ol fraud, he has only to sit tight 
and the patwan will return him as in possession 

lhe " ext . papers. (Marsh, S. M a jd 

1939 R 7 D M 330j SAHDE ° RAM V ' Dukhanti Nonia. 

- S 105— Surrender—.Application—Forum— 
Presentation to S. D. O.—Effect. 

The proper person before whom the applica¬ 
tion is to be put under S. 105 of the Agra Tenan- 

Cy Tahsildar. Nowhere has it been 

provided that the S D. O. is the proper Court for 

iHs C0 ,?t lde w 10n 7* SUcb an ' application. But if 
tVii JA 1 A bef ? re him ’ he merely passes it on to 
the Tahsildar for necessary action. Unless the 

a °. r , maht - es contemplated by S 105 and the rule! 
the^proceeding s ^r/nert 3 c o rap 1 e:t"e. « /ft 

-^l^S~ 0rder °f Tahsildar under 


S. 105— Appealability. 

by^TahsddaV under ^ 

Act for the Tahsildar in the eyes of the Revenue 
Courts is an Assistant Collector of the second 
class and under S. 247 of the Act apneaUarP 

vided from all orders of the Assistant Collector 
second class. (Mehta. J.M.) Janhawi pRASAn „ 

{Eft 2 P 07 ASAD - 1939 R D ' MS =W39 A.W D r": 

«-t 

Where a holding is an ancestral one with occn- 

pancy status, the mere letting in of a sub-tenanf- 

could not possibly be interpreted as an a K a !d an 

ment. {Mehta, S.M.) Putto Lal ^o° n ‘ 
Si ngh. 1940 A.W.R. (B.R.) 63=1940 R.D 21^ 

S. 107 Abandonment—.Presumption n-f 

S,r,Sf izzivfzt, 

Where it is found that the recorded tenant in 

S5-S'“ 

r a; 

Brnrb te c an /^ must be presumed. {Drake 
Brockman, S. M. and Knox, J. M.) Shanker 

Kalwar v. Fida Husain. 1936 R.D. 435. 

f* ^—"Abandonment—Presumption of— 

i enant out of possession and neither paying rent 

o landlord nor collecting rent from sub-tenants _- 

Inference . 

i A tenant “m-chief w h 0 does not pay rent to the 
landlord or collect any rent from the recorded 
sub-tenants, who lives in another village and who 
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so far as the records go, has exercised no posses¬ 
sion for very many years, must be taken to have 
abandoned his holding, particularly when the 
sub-tenants have been paying rent direct to the 
landlord. The burden is on the tenant-in-chief 
to prove that he still has title and that he has 
sub-let the land to the recorded sub-tenants. 
{Drake Brockman , S. M. and Knox, J. M.) Kun- 
nu Koeri v. Abdul Hayi. 1936 R.D. 30 (2). 

-S. 107 —Abandonment — Sub-letting when 

may amount to. 

The general rule is that when a portion of a 
holding is sub-let, the usual presumption about 
abandonment from part of the holding cannot 
arise, but where the area has been let out to more 
than one tenant and one of these tenants who 
finds his position insecure takes shelter behind 
the recorded occupancy tenant, it is a case of 
abandonment of a wholesale character to which 
the general rule would not apply. {Mehta, S.M.) 
Hari Shankf.r Lal v. Badri Singh. 1940 R.D. 
79=1940 A.W.R. (B.R.) 24. 

-S. 107— Abandonment—What may consti¬ 
tute. 

Per Marsh , S. M. —Where a tenant has taken 
no interest in a holding for a period of five years 
for which he is entitled to sub-let, he must be 
held to have abandoned the holding. 

Per Mehta, J. M .—In each case facts would 
have to be scrutinised to find out if an inference 
in favour of abandonment can be warranted. 
{Marsh, S. M. and Mehta , J. M.) Maiku v. Dur- 
jan. 1939 R.D. 605=1939 A.W.R (B.R.) 292. 

-S. 107— Belated application — Inference . 

A zamindar who makes an application under 
S. 107 of the Tenancy Act, a year after he has 
taken possession, is invoking the aid of the Court 
under false pretences. Such an application is 
not intended to legalize ex post facto a trespass 
already committted. ( Bomford, J. M.) Bhag- 
wati Prasad v. Sundar Koeri. 1938 A.W.R. 
(B.R.) 225=1938 R.D. 359. 

—-- S. 107— Scope—Abandonment by tenant-in¬ 

chief—Claim by sub-tenant to be tenant-in-chief — 
Burden of proof — Zamindar's right of ejectment 
—Delay in suing—Effect of. 

In the case of a holding which is abandoned by 
the occupancy tenant the person put in posses¬ 
sion by the former tenant-in-chief cannot claim 
himself to be the tenant-in-chief. S. 107 of the 
Agra Tenancy Act does not give the sub-tenant 
any rights as against the zamindars. It only pro¬ 
tects him against his tenant-in-chief if the 
zamindar chooses to treat the holding as aban¬ 
doned, but he can in no case be a tenant-in-chief 
unless he proves that the zamindar has recognis- 
eel him as such. The burden is of course on the 
sub-tenant claiming to be tenant-in-chief, but 
when the zamindar delays taking actions for many 
years, the standard of proof required of the 
tenant must be lowered. {Bomford, J.M) 
Narsingh Tewari v. Kesho Rai. 1938 A WR 
(B.R.) 101=1938 R.D. 165. ' ’ * 

S. 107— Sub-tenancy continuedby occupancy 


tenant after expiry of statutory period—Suit for 
ejectment of sub-tenant—Latter, if can plead 
abandonment of occupancy rights by plaintiff. 

The fact that the statutory period for which 
an occupancy tenant could sub-let legally expired 
at least two years before he brought a suit for 
ejectment of the sub-tenant, does not enable the 
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latter to plead that the occupancy rights of the 
plaintiff came to an end because his tenure as 
sub-tenant was unduly prolonged, so long as the 
Zamindar was content to recognize the plaintiff 
as his tenant and had not accepted the sub-tenant 
as his tenant. {Bomford, J.M.) Gharib v. Jhal- 
lar. 1937 R.D. 138. 

-S. 107— Tahsilders duty before passing an 

order under. 

Before passing an order under S. 107 of the 
Agra Tenancy Act, a Tahsildar should be really 
satisfied that the tenant has abandoned. {Bom¬ 
ford, J. M.) Bhagwati Prasad v. Sundar Koeri. 
1938 A.W.R. (B.R.) 225=1938 R.D. 359. 

- S. 107 (1) — Abandonment—Tenant disap¬ 
pearing—No arrangement made for Payment of 
rent—Zamindar s right. 

Where a tenant has abandoned and left the 
village without making any arrangements at all 
for the payment of rent to the zamindar, the case 
comes under Sub-Cl. (1) of S. 107 of the Tenancy 
Act and the zamindar can straightaway give a 
lease of the holding to anybody, (Bomford, J. 
M.) Raghurat Singh v. Badri Singh. 1938 A. 
W.R (BR.) 145=1938 RD. 286. 

- S 107 (1) — Abandonment—Tenant quitting 

holding without leaving anybody in charge — Effect 
— Zamindar, if entitled to take possession. 

Where a tenant leaves his field, without either 
leaving any one in charge of it, or a sub-tenant to 
whom the zamindar could turn to for his rent, he 
must be taken to have clearly abandoned his 
holding as explained in S. 107 (1) of the Tenancy 
Act and as such the zamindar is entitled to take 
possession of it and put any other person in his 
place. {Darling, S. M and Bomford, J. M.) 
Sukiina v. Shiam Krishna. 1938 A.W.R. (B. 
R.) 142=1938 R.D. 272. 

-S. 107 (2)—Applicability—Only a portion 

of holding left in charge of another Sec Agra 
Tenancy Act. Ss. 44 and 107 (2). 1938 R.D. 68 
= 1938 A.W.R. 20 (B.R.). 

--— S. 107 (3) — Abandonment — Sub-tenant 

cultivating land for about 20 years and Paying rent 
direct to zamindar—Inference of abandonment by 
recorded tenant-in-chief. 

Where in a suit for ejectment of an alleged 
sub-tenant, it is found that the defendant has 
been in cultivation of the land for about 20 years 
paying rent direct to the zamindar, the recorded 
tenant-in-chief must be held to have abandoned 
the land. ( Drake Brockman, S. M. and Knox, J. 
M.) Kualeshar Aiiir v. Sartu Kohar. 1936 R. 
D. 178. 


-S. 121—Applicability—Claim to be tenant 

on basis of lease-Claimant not in possession— 
Suit under S 121 against landlord and another in 
possession—Maintainability. Sec Agra Tenancy 
Act, Ss. 99 and 121. 1936 R.D. 450 (1). 

-S. 121—Applicability—Collaterals of de¬ 
ceased co-tenants recorded as heirs—Remedy of 
surviving co-tenants—Suit for declaration of 
tenancy rights—Competency. See Agra Tenancy 
Act, Ss. 99 and *21. 1936 R D 559. 

7T "S. 121— Applicability—Ejectment in procee¬ 
dings under S. 79 —Delivery of possession — Op¬ 
tion under S. 97 not exercised —Failure of nego¬ 
tiations for re-admission—Remedy of ejected 
tenant . 

With the formal ejectment of a tenant in pro¬ 
ceedings under S. 79 of the Tenancy Act, his 
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tenancy is completely concluded. Though as a 
result of the failure of the decree-holder to exer¬ 
cise his option under S. 97, the tenant remains in 
possession to collect the crops and carries on 
negotiations for re-admission to holding, he can- 
n°t on the failure of such negotiations sue under 
o. 121 of the Act for a declaration, for, being' no 
longer a tenant he has no locus standi to sue 
under S. 121. It may be open to him perhaps to 

sue under S 99 of the Act, if he thinks that he 
has been in fact re admitted. ( Darling , S.M. and 
a RAM SiNGH v ' Shop SINGH. 1938 

1938 R D M 3 . 309= " 1938 A L -J (Supp.) 114= 

— -S. 121—Applicability—Suit by Hindu co¬ 

parcener challenging alienation by another co¬ 
parcener—Property alienated consisting of fixed 

rate tenancy—Junsdiction of Civil Court. See 

Agra Tenancy Act, Ss. 99 and 121 1937 A W 

R. 919=A.I.R. 1938 All. 17. ' * 

—Application for correction of pa- 
pers Application opposed by other tenants who 
claimed adverse possession—Dismissal of appli¬ 
cation Suit under S. 121 by applicant after 12 
years—If barred. 

Where a person put in an application for cor- 

r u Ct, ?? L ° f papers askin g that his mother’s name 
should be expunged, and this application was 
opposed by the other recorded tenants who de¬ 
clared that they did not admit the claims of the 
applicant and were in adverse possession to him, 
and the application was dismissed, a suit under 
b. 121 of the Agra Tenancy Act brought by the 
applicant who was out of possession for more 
than 12 years after the dismissal, is time barred. 

C Darling , S.M. and Bomford , J.M.) Sheo Nan- 
dan v. Budhu Koeri. 1937 R.D. 98. 

" . 121 Application for correction of 

papers dismissed—Subsequent suit under S. 121 — 

io on l ^D l T\ ta ‘ S ee U-P. Land Revenue Act, S. 39. 
1937 R.D, 82. 

-S.121 Declaratory suit —Absentee tenant 
claiming share in tenancy—Disentitling circum¬ 
stances. 

. Where a tenant, who has been absent for a long 
time, claims a share in the tenancy, he would be 
entitled to a declaration of co-tenancy excepting 
in a case where it is proved that the plaintiff gave 
up his share in the joint family property or where 
it is proved that the defendants have perfected 
their rights by adverse possession for the requir- 
«d period. ( Darling , S.M. and Bomford , J.M ) 
Ganga Pande v. Sheonet Pande. 1938 A W R 

(B.R.) 257=1938 AL.J. (Supp.) 50=1938 r!d! 
539. 

-S. 121— Declaratory suit that plaintiffs were 

”4 f /* 1 1 h\ /*» 4/1 /* ll J /> /» 14^0 . s-tf /• A / A . .. M - - _ I * • 
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Held, that the suit should be dismissed. (Bom- 
ford, J.M.) Rajabali v. Khalil. 1937 R.D. 

ImU, 

’ 7 s - 121—Necessity of suit under—Possibi¬ 

lity of opposition from landlord. See Agra Te¬ 
nancy Act, Ss. 37 & 121. 1938 A.W.R. 45 (B R.). 

-- S - Suit under—If barred by prior de¬ 
cision under S. 42 of U. P. Land Revenue Act 
against the landlord. See U. P. Land Revenue 
Act, S. 42. 1938 R.D. 837. 

“S. 121 Suit under—Order for delivery} of 

possession—Validity. 

In a declaratory suit under S. 121 an order for 
delivery of possession could not be passed by 
any Court, Any such order and any such 
delivery of possession is wholly ultra vires. 
HJarling, S.M.) Surja v. Girand Singh. 1938 
R.D. 935 (2) = 1939 A.W.R. (B.R.) 59. 

~ 121 Widow succeeding occupancy 

tenant—Commutation of batai rent without refe¬ 
rence to occupancy tenant — Widoiv’s name remo¬ 
ved from khataum— Suit under S. 121— Onus as 
to loss of occupancy rights. 

Where a widow of an occupancy tenant, whose 
name was cut off the khatauni, sues under S. 121 
of the Agra Tenancy Act and establishes the 
occupancy rights of her deceased husband, the 
burden ot proving that those occupancy rights 
nave been lost by abandonment or otherwise lies 
entirely on the party now claiming to be the 
tenant in chief. Neither the fact of the commu- 
tation of batai rent, nor the removal of the name 
of the occupancy tenant from the khatauni , nor 
the acceptance of cash rent by the lambardar, 
wou d deprive the widow of her occupancy 
rights. ( Darling , S.M. and Bomford, J.M) Mi 
Ajuban v. Mt. jVTulu. 1938 A L.J. (Sudd ) 15— 
1938 R.D. 280=1938 A.W.R. 40 (B.R L 

Ss 121-123—Applicability —Tenant of 
grove land retaining occupancy rights after dis- 
appearanceof grove—Transferee from—Status 
ot—Claim to occupancy rights—Remedy— Appli¬ 
cation tor correction—Maintainability See 

Agra Ten. Act, Ss. 18 & 121-123. 1938 R D 124 


, m - ' - — * « » J ^ w » r v w v f 9** b jj ^ Out, T c 

joint occupancy tenants in a holding recorded in 
names of their cousins alone—Settlement entries 
not challenged for 30 years—Proprietors collec¬ 
ting rent from defendants alone — Suit, if should 
be dismissed. 

The plaintiffs sued for a declaration that they 
were joint occupancy tenants in a holding recor¬ 
ded in the names of their cousins alone. The 
proprietors deposed that they collected rent 
from defendants alone and did not recognise the 
plaintiffs as tenants. For over 30 years the 
settlement entries had stood unchallenged. The 
defendants alone were found to be in possession 
of the fields in dispute. 

Q. D.—n 


.x ; ^ S - 121 and 123— Death of co-tenant _ 

Other co-tenant minor—Settlement by Court of 

Worfowith certain others to ensure recovery of 

rent-Effect of—Suit by co-tenant for declaring 
him sole tenant. 1 aecianng 

Two co-tenants were descendants of the same 
ancestor from whom the holding descended One 

f - the “. dle 4- T, ? e other who was living jointdv 
and cultivating With the deceased was I minor 

The Court of Wards, acting on his behalf made 

, S .° r , ° f ka , c A hcha settlement with certain ne^ons 

s W uU C bvTh°e ^ enS ” retherec0very ofren ‘- In a 
suit by the surviving co-tenant after becoming a 

oTC f.°„ r d*„ de dtp r ;;r "■*• "* >°'= «”»* 

tended by the Court of Wards ; that it would be 
impossible to hold that the plaintiff was occu¬ 
pancy tenant in part and that those with whom a 
settlement was made were statutory tenants in 
the rest of the holding; and since there could not 
be two kinds of tenants in one and the same hold¬ 
ing the plaintiff was entitled to the 'declaration 
sued for. ( Drake Brockman, S.M. and Knox- T 
M.) Samharu v. Gaya Din. 1936 R.D 179 ’ 
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-Ss. 121 and 123 — Grove holder , if can get a 

declaration under. 

A grove holder is one of those persons who 
could get a declaration in his favour under 
Ss. 121 and 123 of the Agra Tenancy Act. {Dar¬ 
ling, S.M. and Mehta, J.M.) Bindhachal Rai v. 
Mot 1 Rani. 1938 A.W.R. (B.R.) 282 (2) = 1938 
A.L.J. (Supp.) 91 = 1938 R.D. 627. 

-Ss. 121 and 123 — Mortgagee from tenant 

holding over after death of tenant—Payment of 
arrears of rent and admission to tenancy by land¬ 
lord's agent not expressly authorized to do so — 
Status of—Suit for declaration of statutory 
tenancy rights — Maintainability. 

A mortgagee from a tenant who is holding and 
retaining possession after his mortgagor’s death 
and paying up the arrears of rent due in respect 
of the holding cannot maintain a suit for decla¬ 
ration of statutory tenancy rights at fixed rent, 
even though he has been recoided as sub-tenant 
and has been admitted to tenancy by the land¬ 
lord’s agent on payment of arrears of rent, when 
such agent has no authority to admit tenants 
without the landlord’s express concurrence. The 
admission by the landlord's agent under such 
circumstances is not a proper or legal admission, 
and the mortgagee has to be recorded as a non¬ 
occupancy tenant bila tasjia lagan in the holding. 
{Drake Brockman, S.M. and Knox, J.M.) 
Soorajpal Singh v. Munshi Lal. 1936 R.D. 
225. 

-S. 121— Suit for declaration—Maintaina¬ 
bility—Loss of possession more than 12 years 
prior to suit. 

Where a tenant had lost possession over 12 
years prior to his suit under S. 121 of the Ten¬ 
ancy Act to be declared an occupancy tenant of 
the land in dispute, he cannot obtain the declara¬ 
tion without first obtaining possession. {Mehta, 
S.M.) Puttoo Lalv. Sardar Singh. 1940 A W. 
R. (B.R.) 63=1940 R.D. 211. 

-S. 121— Suit under—Main question for 

consideration—Unexecuted decree for ejectment 
against occupancy tenant—Effect on occupancy 
right. 

Where a suit is under S. 121 of the Agra Ten¬ 
ancy Act, the main question to see is who is in 
possession. According to S. 35 (1 ) (b) a decree 
for ejectment standing against an occupancy 
tenant cannot take effect until it is executed. 
Hence, where a decree for ejectment against an 
occupancy tenant remains unexecuted, the 
occupancy rights of the tenant in the holding 
continue to subsist. {Harper S.M and Sathe, 
J.M.) Tahsildar Ahir v. Ramdhari Singh. 
1940 A.W.R. (B.R.) 80 (2) = 1940 R.D. 218. 

- Ss. 121 and 123 — Suit under — Fixed rate 

tenancy, purchased by member of joint Hindu 
family, but treated as separate — Merger — Onus. 

Where a fixed rate tenancy is purchased by a 
member of a joint Hindu family but it is treated 
as separate from the other properties and the 
entries are in favour of the son of the original 
purchaser, sanctity must be attached to existing 
entries and the onus lies heavily on the recorded 
sub-tenant who claims a declaration that he is a 
tenant in chief, to show that the existing entries 
were wrong and that as a matter of fact the 
fixed rate tenancy had no legal existence and that 
it had determined on account of merger. 
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(Mehta, S.M.) Sita Ahir v. Keshoprasad Rai. 
1940 R.D. 5 = 1940 A.W.R. (B.R.) 11 = 1940 A. 
L.J. (Supp.) 3. 

-Ss. 121 and 123— Suit under by one branch 

of a family—Remaining three branches alone 
recorded as tenants of occupancy holding — 
Plaintiff branch found to be in possession along 
with other branches—Zamindar having no objec¬ 
tion to inclusion of fourth branch—Right of 
latter to be recorded as co-tenant » 

Where, in a suit under Ss. 121 and 123 of the 
Agra Tenancy Act for a declaration of rights in 
an occupancy holding by one of four branches of 
a family, it is found that though only the other 
three branches are recorded as tenants of the 
holding, the fourth branch is in possession along 
with the other branches, and that the Zemindar 
has no objection to the inclusion of the name of 
the fourth branch in the holding the plaintiff 
branch is entitled on the score of possession to 
be recorded as co-tenant in the occupancy hold¬ 
ing. ( Darling , S.M.) Sultan v. Dwarka. 

1937 R.D. 15 (2). 

--Ss 121 and 123—Tenant of sir subject to 

transfer —No claim for ex-proprietary rights —If 
can obtain a declaration that he is a statutory 
tenant. See Agra Tenancy Act, Ss. 86, 121 and 
123. 1939 A.W.R. (B.R.) 98. 

-Ss. 121 to 123— Scope and object of — Rent 

fixed in proceedings under S. 36 of Land Revenue 
• Act—Disregard of S. 14 of Agra Tenancy Act — 
Remedy. 

It is not the object of Ss. 121 to 123 to declare 
1 what rent ought to be payable. The object of 
the sections is to declare what rent is payable. 
When once this rent has been fixed once lor all 
; in proceedings under S. 36 of the Land Revenue 
; Act, though it be that it was fixed in utter dis¬ 
regard of the mandatory provisions of S. 14 of 
the Agra Tenancy Act, unless those proceedings 
are set aside one cannot come under Ss. 121 to 
123 of the Tenancy Act for a declaration that the 
rent fixed in those proceedings was wrong. He 
can file a suit for abatement, if he likes. (Marsh, 
S.M. and Mehta, J.M.) Anrudh Singh v. Mkch 
Narain Singh. 1939 R.D. 221 = 1939 A.W.R. 
(B.R.) 203. 

-S. 122— Applicability—Dispute betzveen 

landlord and person claiming as tenant. 

S. 122, Agra Tenancy Act, does not apply to a 
case in which the dispute is between the landlord 
and another person claiming to be a tenant but 
whose right as such is denied by the landlord, 
there being no rival claimant to the tenancy in 
the field. In such a case, if a suit is instituted 
in the Civil Court, the provisions of S. 273 of 
the Act will apply. ( Niamatullah , J.) Ranjit 
Rai v. Iuthan Rai. 171 I C. 404=1937 A.W. 
R. 821=1937 A L.R. 840=1937 R.D. 546=1937 
A.L.J. 1092=A.I.R. 1937 All. 638. 

--S. 122— Scope — Occupancy holding — 

Widow succeeding to husband and getting 
daughter also recorded as co-occupancy tenant 
with consent of lambardar—Partition proceed¬ 
ings—Holding falling into several mahals—New 
landholder by partition—Suit for declaration that 
widozv alone is tenant of the holding — Maintaina¬ 
bility. 

One .S\ R. an occupancy tenant of a holding 
having died, the holding devolved on his widow 
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R. , at a time when Act II of 1901 was in force 
and she was accordingly recorded tenant. Pen¬ 
ding partition proceedings in the village, R. 
applied to have the name of her daughter A", also 
to be entered as co-occupancy tenant with her. 
The request was supported by the lambardar for 
the time being and was granted and the daughters 
name too was added along with that of the 
widow. In the allotment of lands under the 
partition, the holding of S.R. was split up among 
various mahals and the portions in suit fell into 
the mahal of the plaintiff. The latter brought a 
suit for a declaration that the tenant of the hold¬ 
ing was R. and not R. and K. jointly. 

Held, that though there was an express con¬ 
sent to both being co-tenants by the then land¬ 
holder, t.e., the lambardar, there was nothing to 
prevent the plaintiff who became a lambardar by 
virtue of a partition from suing for a declaration 
of the sort, and that S. 122 under which the suit 
fell, allowed a suit to be brought at any time 
during the continuance of the tenancy. (Drake 
Brockman, S.M. and Knox, J.M.) Talewar v. 
Ketkai. 1936 R.D. 391. 

' S. 123 -Applicability — Dispute between 
persons claiming share in tenancy—Suit for 
declaration of joint tenancy-in-chief—Compe- 

1936R 37 i GRATenaNCYAct > Ss - 37 AND 123 - 

” ~ S - 123 —Compromise as to rent between 

landlord and tenant before Collector in Proceed- 

1 "9S not under Tenancy Act—Binding nature of — 

t 1 ]* by tenant for declaration of rent payable — 
If barred. 

If in proceedings between the landlord and the 
tenant before the Collector, which are of such a 
nature that the Collector could embody the terms 
of a compromise entered into between the parties 
in a decree and thereby decree the rent agreed 
on between them, he passes an order that the 
rent so decreed should be recorded as the rent, 
that order is final and no exception can be taken 

to it afterwards by the tenant either by suit or 
otherwise. But when that is not the case, the 
tenants are not debarred from filing a suit under 

S. 123 of the Agra Tenancy Act for a declaration 
of rent payable by him. ( Drake Brockman , 
S.M,) Har Pershad v. Savant. 1936 R.D. 
565. 

-S. 123 —Declaration under—Absence of any 

entry as joint tenant for over 60 years — Effect. 

Where the plaintiffs have not for over 60 years 
been entered as tenants jointly with another 
branch and further where they live in another 
village, they have no right after such a long 
interval of time to get a declaration under S. 123 
of the Tenancy Act. In such a case the last 
settlement entry must be taken as correct. 
{Mehta, S.M.) Jagmohan Saithwar v. Hansai. 
1939 A.W.R. (B.R.) 25=1939 R.D. 519. 

-S. 123— Rent as originally shozvn in 

khatauni modified—Modified entry repeated in 
successive years—No objection taken by zamindar 
— Suit by thekadar for declaration that correct 
rent payable is that originally shown—If liable to 
be dismissed. 

Where the rent of a holding as originally 
shown in the khatauni was modified and the 
modified entry was repeated in every successive 
year and neither the zamindar nor his servants 
questioned the correctness of the rent entered in 
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the khatauni, not even when the district was 
under record operations, a suit by the thekadar 
for a declaration that the correct rent payable is 
that originally entered in the khatauni is liable to 
be dismissed. ( Darling , S.M. and Bomford, J. 
M.) Bharat Singh v. Hafiz Ullah. 1937 R. 
D. 148. 

— S. 123 Scope—Pozver of Court under — 
Rent once fixed — Remedy. 

S. 123 of the Agra Tenancy Act does not allow 
either the landholder or the tenant to get the rent 
fixed anew. It only gives power to the Court to 
declare the rent payable, when a rent has been 
alleged to be fixed and the dispute relates only to 
the amount which has been settled. Where the 
rent has been fixed on the basis of a compromise 
before a Civil Court, any tenant feeling aggrieved 
by it cannot come by suit under this section, but 
only to seek abatement of rent. {Mehta, J.M.) 
Deo Saran Rai v. Dwarika Rai. 1939 R.D. 27= 
1939 A.W.R. (B.R.) 170. 


S. 123— Scope and applicability. 

The plaintiff-zamindar sued for a declaration 
under S. 123 of the Tenancy Act that the defen- 
dants were liable to pay a certain sum annually 
tor their holding as fixed-rate tenants. This 
amount included the cess payable under the 
Benares Family Domains Act, III of 1904. The 
case for the plaintiff was that the payment of 
this cess was a condition of the tenure of the 
defendants. 


Held, that this was a matter which could form 
the subject of a suit under S. 123 of the Tenancy 
Act. {Bennet, J.) Narsing Prasad Singh v. 
Furanmashi. 161 I.C. 762=8 R.A. 779=1936 
201=1936 A.W.R. 475 (1)=1936 A.L.J. 
282=A.I.R. 1936 All. 459. 


S. 123— Suit for declaration of plaintiff as 
grove-holder—Plaintiff out of possession — Main¬ 
tainability of suit. 

A suit for a declaration that the plaintiff is 
grove-holder of the land in suit is not maintain¬ 
able under S ; 123 of the Agra Tenancy Act, when 
the plaintiff is not in possession of the suit land. 

{Drake Brockman, S.M. and Knox, J M.) Sheo 
Barti v. Hansraj. 1936 R.D. 481. 

S. 123 Suit under for declaration of rent 
—Original rent reduced at revision of records— 
Inference. 

In a suit for declaring the amount of rent pay¬ 
able in i espect of a holding.it was found that 

holding originally payable was 
Rs. 24-6-0, but that at the revision of records it 
was entered as Rs. 17—1—0 only. 

Held, that there was no reason to believe that 
the entry at the revision of records was errone- 
?u S *. *? r ™ lsta ken. and that it was quite possible 
that the Record Officer deliberately recorded only 
so much of the rent as was legally payable, as it 
was notorious that landlords in many districts 
used to collect both cesses and zaid lagan. {Drake 
Brockman, S.M. and Knox . J M.) Marzhar Khan 
v. Sheikh Inayat. 1936 R.D. 121. 

Z"-S. 123—Suit under—Limitation. See Agra 

Tenancy Act, Ss. 99 and 123. 1937 R.D. 507. 

S. 123—Suit under—Power of Court to fix 
rent under S. 45. See Agra Tenancy Act, Ss. 45 
and 123. 1939 R.D. 162. 

*-*S. 123 — Suit under—Power of Court to fix 

rent under S. 45. 
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It is not open to the Court to fix a rent under 
S. 45 of the Agra Tenancy Act, when the suit is 
brought under S. 123 of that Act. 14R.D. 711, 
Kef. to. {Bom ford, J.M.) Hanna Rai v. Jaida- 
yal OJha. 1937 R.D. 97. 

- S 123— Suit under — When to be brought — 

Necessity of possessioii. 

A suit under S. 123 can be brought at any time 
during the continuance of the tenancy. The 
tenancy commences from the date of the quabu- 
liat in the case of a valid lease. A suit under this 
section being declaratory, the plaintiff need not 
have possession on the date of the suit. {Dar¬ 
ling, S. M.and Bomford. J.M.) Jahangira z>. 
Mohammad Hasnain. 1937 R.D. 507. 

-S. 123— Suit for declaration under — Fixed 

rate tenancy—Rent payable — Entry of 'adam 
wasul’— Meaning. 

Where at the settlement the rent of a fixed 
rate tenancy was recorded at a particular figure 
including an amount adam wasul the proper rent 
payable must be the rent recorded as such by the 
Settlement Officer and the mere fact that for 
some reason part was not being realized at the 
time of settlement will not make the whole 
amount any the less pa>able. Adam ivasul means 
‘not realized' and ‘not realizable/ {Darling, S.M. 
and Bomford, J.M.) Sri Narain Singh v. Maha¬ 
raja of Uf.nares. 1938 R.D. 420=1938 A.W.R. 
(B.R.) 169 (2) = 1938 A.L.J. (Supp.) 28. 

- S. 123 and 44— Plaintiff not in possession — 

Remedy. 

A plaintiff not being in possession cannot sue 
under S. 123 of the Agra Tenancy Act. It is his 
duty to sue under S. 44 to get the ejectment of 
the defendants. {Darling, S.M. and Bomford J. 
M.) Mahangoo Gond v. Shf.o Nath Gond. 1938 
A.W.R. (B.R.) 340=1938 R.D. 474. 

- S. 123(c)— Declaration as to rent payable 

different from that entered—When justified. 

In the absence of a definite compromise, or 
course of conduct indicating the existence of a 
subsequent compromise reducing the rent which 
was entered in the papers, no Court could be 
called upon to declare under S. 123 (r) of the 
Tenancy Act any rent to be payable which is 
other than the rent which is entered in the papers. 

( Darling , S.M. and Mehta, J.M.) Sh arafat 
Uli.ah v. Noor Mohammad. 1938 AWR 
(B.R.) 358=1938 R.D. 746. 

-S 123 (c)— Enquiry — Scope — Duty of 

Court—Parties both agreeing that rent was fixed 
—Difference as to amount—Poiver of Court to 
hold no rent fixed—Pro cedure. 

Where both parlies to an application under 
S. 123 ( c) of the Agra Tenancy Act agree in 
saying that the rent has been definitely fixed, but 
they differ as regards the amount at which it was 
fixed, it is not upen to the Court to hold that no 
rent has been fixed at all. The Court is bound to 
decide only as to what was the rent fixed. (Dar¬ 
ling, S.M. and Bomford, J.M.) Ram Satawan v 
Ganf.sh Prasad. 1938 R D. 96=1938 AWR 
51 (B.R.). 

S. 123 (c)— New plea — Application for 
declaration of rent—Denial of relationship of 
landlord and tenant—When to be raised—Plea in 
appeal—If open. 

In an application for declaration of the amount 
of rent, the tenant-defendant denying the rela¬ 
tionship of landlord and tenant must specifically 
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plead it in his written statement, and must see 
that an issue is fixed on the point. He cannot 
be allowed to take the point for the first time at 
the hearing of appeal from the decision. {Dar¬ 
ling, S.M. and Bomford. J.M.) Ram Sajawan v. 
Ganesh Prasad. 1938 R.D. 96=1938 A.W.R. 
51 (B.R.). 

-S. 123 (c)— Suit for declaration of rent 

payable by statutory tenant—Zamindar claiming 
higher figure than that entered in khatauni— 
Burden of proof. 

In a suit by a zamindar under S. 123 (r) the 
Tenancy Act for a declaration of the rent payable 
by his statutory tenant, the burden of proving, 
in the absence of a lease, a higher figure than that 
entered in the khatauni lies heavily on the plain¬ 
tiff zamindar. {Darling, S.M. and Bomford, J. 
M.) Chotey v. Mohobhe Ali Khan. 1937 R.D. 
376. 

-—S. 126—Applicability—Land washed away 

by river and re-formed—Occupancy tenant taking 
possession as belonging to his holding-—Obs¬ 
truction or ouster by landlord—Suit by tenant 
for declaration of occupancy rights —Maintain¬ 
ability. See Agra Tenancy Act, S. 99. 1936 
R.D.111. 

-S. 127—Agreement to confer occupancy 

rights—Attestation before Qanungo—Sufficiency. 
See Agra Tenancy Act, Ss. 17 (5) and 127. 1940 

R. D. 224. 

-Ss. 131, 132 and 137— Scope — Suit for 

arrears of grain rent—Suit brought after delay of 
three years—Claim to interest at 25 per cent .— 
Maintainability. 

“Siwai”, though it is the usual rate on grain 
loans, is collected at once. A landlord who 
chooses to wait for about three years and then 
sues for arrears of his grain rent under a provi¬ 
sion of law which is primarily intended for the 
recovery of cash rent should not be allowed to 
charge interest at 25 per cent. The Court in such 
a case should not allow him more than the interest 
usually allowed on cash rent arrears. ( Darling, S. 
M. and Bomford, J.M.) Raj Kumar Kai v. Ram 
Lakhan. 1938 A.W.R. (B.R.) 105=1938 R.D. 
169. 

-S. 132— Applicability — Rent payable iti kittd 

on batai basis—Failure to proceed under Ss. 137 
and 138 —If bars suit for arrears of rent. 

A landholder of a plot in respect of which the 
rent is payable in kind on a batai basis has a re¬ 
medy under Ss. 137 and 138 of the Agra Tenancy 
Act. But the remedy therein prescribed is only 
permissive and not mandatory. A landholder 
who fails to avail himself of this remedy is not 
debarred from seeking his redress against his 
tenant by way of a suit for arrears of rent under 

S. 132. But such a landlord cannot expect the 
Court to accept, without the strictest proof, high 
estimates ot the produce. The Courts must al¬ 
ways exact definite evidence of the value of the 
produce. {Darling, S.M. and Bomford, J M.) 
aiangan v. Jodhi. 1937 R.D 287=1937 A.W.R. 
621. 

-- S. 132— Applicability—Suit for weighment 

dues Jurisdiction of Revenue Court. Sec Ao.ra 
Tenancy Act, Ss. 3 (3) and (4) and 132. 1936 
R.D. 14. 

'S. 132—Applicability—Suit against sub- 
proprietor for rent- Suit tinder S. 132 if can be 
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converted into one under S. 224. See Agra 

Tenancy Act, Ss. 224 and 132. 1938 R.D. 565. 

-S. 132 —Appraisement—Landlord resorting 

to remedy under S. \32~Duty as to proof. 

Where a landholder resorts to S. 132 for 
relief, rather than to the procedure prescribed 
by Ss. 137 to 139 of the Tenancy Act. he cannot 
expect the Courts to accept, without the stric- 

^ eS l P ro °f>, bigh estimates of the produce. 
Definite evidence of the value of the produce 
should be made available to the Court. ( Darling, 
o M. and Bomford, J.M .) Ganga Ballabh v. 
Ratan Singh. 1938 A.W.R. (B.R.) 174=1938 
R.D. 331. 

7- S .- —Liability for rent—Original letting 

for agricultural purposes—Acquisition of occu¬ 
pancy rights—Land recorded as ahadi only in 
later settlement. 

Where the land in suit was let for agricultural 
purposes and the defendants had acquired occu¬ 
pancy rights therein and where in the settlement 
of 1272-F. it was recorded as cultivated land, 
and it was only in the settlement of 1301-F. that 
it was recorded as abadi, a suit for arrears of 
rent cannot be dismissed on the ground that the 
land was not cultivated but abadi land. {Bom¬ 
ford, SM.and Mehta, J.M.) Chunna z;. Ram 
Pratap Singh. 1939 R.D. 129=1939 A.W R 
(B.R.) 146 (2). 

“ 7 7 S - *32 —Mortgage of fixed rate tenancy — 
Suit for rent against mortgagor and mortgag ee 
jointly — Maintainability. 

If a fixed-rate tenant mortgages his holding, 
the mortgagor and the mortgagee form one 
tenant between them. The landholder would be 
able to sue both mortgagor and mortgagee in the 
same way as he would sue a number of co- 
tenants and be able in the same way to execute 
his decree against the person of his choice, 
leaving it to the persons who together form “the 
tenant” to settle in the Civil Courts their respec- 
tive liabilities under the agreement to which the 
landlord was not a party. (Darling, S.M. and 
Bomford. J.M.) K unj Behari Singh z/. Lakh- 
pati. 1937 R.D. 329. 

-S. 132—‘ Nadhwana ’ if a * cess ’ leviable 

under S. 56 or S. 86 of the Land Revenue Act — 
Ifa'Sayar* under the Tenancy Act—If can be 
sued for. 

Nadhwana is leviable not on the occupation of 
the land but on the use of water for irrigation. 
Therefore it is not a ‘cess’ as defined by S. 56 of 
the Land Revenue Act; nor does it come under 
S. 86. But that Nadhwana must be included in 
> Sayar > is clear from the definition of ‘Sayar’ 
which includes irrigation charges. Dues which 
come under the definition of ‘Sayar’ can be sued 
for under S. 132 of the Agra Tenancy Act pro¬ 
vided they are ‘payable’, and they are entirely 
different from the cesses referred to in the Land 
Revenue Act. ( Darling , S.M. and Bomford, J. 
M.) Radha Krishna z;. Ram Narain. 1938 A 
W.R. 38 (B.R.)=1938 R.D. 308. 

S. 132— Scope—Suit under S. 123 ( c) for 
arrears of rent—Rent shown in papers as Rs. 12 
plus Rs. 10 Zaid mutalba—Decree for Rs. 12 only 
—*Appeal dismissed—Failure to apply in revision 
■ Effect—Finality of decision. 

As the result of a compromise decree in a suit 
lor arrears of rent the rent of a holding was 
shown in the papers as Rs. 12 r plus Rs. 10 zaid 
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mutalba. In a subsequent suit a decree was 
given only at the rate of Rs. 12 by the Assistant 
. , , and an appeal against that was dis¬ 

missed by the Additional Collector. But the 
plaintiff did not take the order in revision. 

Held, that the order should stand as final for 
the purposes of a rent suit until and unless the 
zamindar secured a declaration that a higher 
rate of rent was payable and that it was for him 
to file suit for a declaration. ( Darling . S.M. and 
Bomford . J.M.) Ram Prasad v. Kali Prasad 

1938 R.D. 99=1938 A.W.R. 49 (B.R.). 

S. 132—Suit under. See C. P. Code, O. 2, 
R. 2 1937^A.W.R. 867=1937 R.D. 394. 

" S. 132— Suit under — Maintainability—Rent 

left unfixed in prior suit under Ss. 121-123— 
Proper remedy. 

Where in a prior suit for declaration of rent 
under Ss. 121/123 of the Tenancy Act the rent 
was not fixed but only the tenant was declared to 
be a statutory tenant, a suit for arrears of rent 
cannot be filed before getting the rent first fixed 
by a suit under S. 45. (Marsh, S.M. and Mehta , 
J.M.) Srtpata v. Ram Garib. 1939 R.D. 222= 

1939 A.W.R. (B.R.) 66=1939 A.L.J. (Supp.) 

3 / • 


-S. 132— Suit under—Right of one of the 

landlords to sue alone—Admission to tenancy by 
one only. 

. Where one of the landholders has succeeded in 
ejecting the ex-proprietary tenant without any 
interference from any one and the probabilities 
are that he alone admitted the tenant, then such 
a landholder can maintain the suit alone, undei 
S. 132 of the Agra Tenancy Act. The fact that 
he joined with his brother in levying distraint on 
some fields which included fields other than 
those in suit, is of little importance in connection 
with such a suit. (Bomford, S.M. and Mehta , 
J.M ) Gendan Lal v. Manphul. 1939 R D 
118 (1)=1939 A.W.R. (B.R.) 156 (1). 

-S. 132— Suit under—Admission of claim in 

part by defendant—Plaintiff not appearing—Duty 
of Court. 

Where in a suit for arrears of rent under 
S. 132 of the Tenancy Act, the defendant admits 
the claim in part, then the Court should decree 
the suit to that extent, even though ihe plaintiff 
is absent. (Darling, S.M. and Bomford, J.M) 
Ajudhia Prasad v. Fattu. 1938 A.W.R. (B.R.) 
91 = 1938 R.D. 344. 

S. 132 Suit to declare statutory tenancy — 
Failure to prove right, in respect of certain plots 

Declaration of plaintiff as statutory tenants of 
some plots and of defendants in respect of other 
plots Appeal Dakhaldihani showing ejectment 

°f certain tenants by zemindar from latter plots 
—Defendants not proved to be ejected tenants — 
Power of appellate Court to reverse or disturb 
declaration in favour of defendants. 

OneP.D. and others sued for a declaration 
that they were statutory tenants of a certain 
number of plots. The Court granted a declara¬ 
tion in respect of 11 plots, but held that he had 
failed to prove that he was a tenant in possession 
of the remaining 8 plots ; it then ordered thatone 
L should be entered as statutory tenant in res¬ 
pect of 4 of them, and one S\ as statutory tenant 
in respect of the other 4. In appeal the Com¬ 
missioner while agreeing with the lower Court 
that the plaintiffs had failed to prove their claim 
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in respect of the 8 plots, ordered them to be 
entered as the Khudkasht of the zamindar, N., 
relying on a dakhaldihari which showed that IV., 
the zamindar, had ejected tenants from those 
plots. N himself did not claim to be in posses¬ 
sion but accepted plaintiff’s claim to be tenants. 

Held , that in the absence of proof on the 
specific point, it cannot be assumed that the 
ejected tenants were L and S'. The order de¬ 
claring them as statutory tenants of the plots in 
question could not be reversed or disturbed. 

(Drake Brockman , S.M. and Knox, J.M.) Luta- 
wan v. Bishwa Nath. 1936 R.D. 484. 

- S. 132 —Suit for arrears of rent—Plea of 

non-fixation of rent and of absence of possession 
—Decree for arrears — // res j udicata as to status 
of defendant. 

In a suit for arrears of rent in the Court of the 
Tahsildar, the defendant pleaded that no rent 
had been fixed and that he was not in possession, 
but the Tahsildar decreed the suit. 

Held, the decision could not operate as res 
judicata in a subsequent proceeding as regards 
the status of the defendant in the prior suit. 

(Drake Brockman, S.M. and Knox, J.M.) Bans- 
raj v. MuVsaddi Lal. 1936 R.D. 538 (1). 

-S. 132 — Suit for rent—Lambardar having 

no proprietary interest in holding—Plea of pay¬ 
ment to him in good faith—Sustainability. 

Payment of rent to a lambardar cannot be 
pleaded in defence to a suit for arrears of rent 
by the co-sharers, as having been made in good 
faith, when such lambardar has no proprietary 
interest in the holding but is actually a co-tenant 
and the other tenants are his near relatives. 

( Darling, S. M. and Bomford, J. M.) Bohra 
Kishun Chanp v. Jumna Bux. 1937 R.D. 56. 

- S. 132 —Undivided mahal—Right of indivi¬ 
dual co-sharer to sue for-rent—Individual co¬ 
sharer getting sir demarcated and rent fixed — If 
solely entitled to sue ex-proprietary tenant for 
rent — U.P. Land Revenue Act, S. 36. 

Co-sharers in an undivided mahal must, as a 
rule, exercise their rights jointly unless they 
have appointed an agent; the only exception to 
this rule is where the law allows one co-sharer 
to sue for his share of the rent when it is the 
custom in the mahal. The law does not coun¬ 
tenance the division of the tenants amongst the 
proprietary body and the collection of the whole 
of the rents from such tenants. The mere fact 
that an individual co-sharer has got the area 
which was once that joint sir, demarcated and 
the rent fixed thereon under S. 36 of the U. P. 
Land Revenue Act, does not entitle him to sue 
alone for the rent due from the ex-proprietary 
tenants. ( Drake Brockman, S.M.) Gopi Nath 
v. Chunni. 1936 R.D. 443. 

- -Ss. 132 and 45 — Suit for arrears of rent — 

If competent , when rent not settled—Proper pro¬ 
cedure. 

A suit for arrears of rent could only be dec¬ 
reed, if the rent was fixed from before. So it is 
not competent for a Court to fix rent in a suit 
for arrears. If the rent is unsettled, the proper 
course is for a plaintiff to have it fixed by a suit 
under S. 45 of the Tenancy Act and then sue for 
arrears under S. 132. (Misra, J.) Kundan v. 
Jawahar Singh. 1938 A.W.R. (H.C.) 634 (2)= 
1938 R.D. 804=1938 A.L.J. 985=1938 R.D 831 
=1938 A.L.R. 850=A.I.R. 1938 All. 617. 
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-Ss. 132 and 45 — Suit for rent — Court if 

can make out new case that no rent had been fix¬ 
ed. 

Unless a suit under S. 45 of the Agra Tenancy 
Act is before the Court, it is not at liberty in a 
suit for arrears of rent to make out a new case 
against the pleadings that no rent had been fixed. 
(Marsh, S.M. and Mehta, J M.) Mahf.sh SahOo 
Badlu. 1939 A.W.R. (B.R.) 105=1939 R.D. 
378. 

--Ss. 132 and 200 — Suit for theka money — 

Absence of written lease—Mortgage and a qabti- 
liyat in favour of mortgagee—Relief on the basis 
of compensation for use and occupation. 

Where a mortgagor executes a qabuliyat in 
favour of the mortgagee purporting to take the 
mortgaged property on lease from the mortgagee 
as thekadar and agreeing to pay a certain amount, 
though no written instrument of lease as requir- 
I ed by S. 200of the Agra Tenancy Act is executed 
bv the mortgagee, in a suit by the latter under 
S. 132 of the Agra Tenancy Act, relief can be 
given to him by treating the suit as one for com¬ 
pensation for use and occupation. (Uerma, J.) 
Mir Singh v. Rag hubir Singh 184 I.C. 873= 
1939 A.W.R. (H.C.) 454=A.I.R. 1939 All. 615. 

Ss. 132 and 265 (1) — Shamilat Patti—Right 
to collect rent — Co-sharers, if can sue separately 
for arrears of rent—'Usage , what may not 
amount to. 

Per Darling, S.M .—In the case of a shamilat 
patti, a lambardar is entitled to collect the rents, 
in the absence of any usage or contract to the 
contrary. As such, a co-sharer of a solitary 
statutory holding in the shamilat patti cannot 
sue alone for arrears of rent in respect of it. 
The fact that a particular co-sharer used to 
collect rent of this holding cannot be said to 
establish a usage within the meaning of S. 265 
(1) of the Tenancy Act. 

Per Mehta, J M— The exact significance of the 
term ‘usage’ used in S. 265 (lj is that it is a 
usage to the contrary to what takes place nor¬ 
mally, that is, a lambardar collects rent but a 
usage may be set up by which, it is not the lam¬ 
bardar who collects rent but somebody else, or by 
usage, it is not all co-sharers who collect rent,but 
some body appointed by them as agent. Where 
a course of practice has ripened into usage and 
which has been embodied as a result of a joint 
declaration of the co-sharers into an entry in the 
wajib-ul-arc, it ought to be respected and indivi¬ 
dual co-sharers allowed to sue separately for 
arrears of rent. (Darling, S.M. and Mehta, J.M.) 
Bachan Singh v. Dalel Singh, 1938 R.D. 816, 

-Ss. 132 and 266— Sale of proprietary share 

by a co-sharer—Demarcation of ex-proprietary 
tenancy and fixation of rent—Right of vendee to 
sue for arrears of ex-proprietary rent, indepen¬ 
dently of other co-sharers — 4gency, if can be 
implied. 

Per Darling, J.M —Where in Khata khewat 
forming a part of a divided mahal the co-sharers 
arc in possession of their respective shares in the 
shape of Sir and Khudkasht, and on a sale by one 
of the co-sharers of his proprietary rights 
though the vendee gets the ex-proprietary 
tenancy demarcated and rent fixed, yet he cannot 
sue alone for the arrears of this rent, as the ten¬ 
ant is the tenant of the whole coparcenary 
body. 
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Per Mehta, J.M. —The language of S. 266 of 
the Tenancy Act allows a course of conduct to 
set up, being the result of internal mutual arran¬ 
gement by which an implied agency may be crea¬ 
ted in favour of some co-sharers or other acting 
on behalf of thb whole coparcenary body under 

266 (l) or 265 (1). ( Darling, S.M. and Mehta , 

J.M.) Nathoo Ram v. Mihi Lal. 1938 R.D 806= 
1938 A.W.R.(B.R.) 428=1939 A.L.J. (Supp.) 19. 

—Ss. 132 (2) and 216 — Land occupied by 
tenants Lessee of tenants' rights—Position of — 
*^•132 (2) if can be used against such a person. 

Though a proprietor can give as many 
leases as he like, he cannot superimpose a 
tenant over existing tenants. Where land is 
already occupied to a great extent by tenants, 
what purports to be a lease of tenant's rights 
must be either regarded as void or as a lease of 
thekadari rights. S. 216 of the Tenancy Act is 

S' (2) cannot be used as against a 
thekadar for recovery of arrears of rent in res- 
pect of such a lease. ( Darling , S.M. and Bom- 

ford, J.M) Ram Nath Singh v. Secretary of 
State. 1938 R.D. 796. 

Ss 132 (2) and 252 — Order by Collector on 
application under S. 132 (2), for realisation of 
ar ™j lrs °f rent —If revisable by Board. 

Where a case comes before a Collector because 
it was filed under S. 132 (2)' of the Tenancy Act 
tor realisation of arrears of rent, revision will 
lie to the Board in respect of any order that may 
be passed therein. ( Darling , S.M. and Bomford, 

1938 R 13*796*™ ^ ingh v - Secretary of State. 

i 1^3 and 134 — Combining number of 

suits for arrears of rent — Condition—Amount 
due on each holding not separately specified in 
either decree or notice—Power of Court to grant 
relief. 

of combining in one suit, a num¬ 
ber of suits for arrears of rent against the same 
tenant, is afforded to a plaintiff provided he sees 
to it that in being allowed this privilege, he does 
prejudice the interests of the defendant. 
Where five such suits were combined, but neither 
m the decree nor in the notice was there any 
specification of the arrears of rent due in res¬ 
pect of each separate holding, there is a serious 
failure of compliance with law, resulting in pre¬ 
judice to the defendant. Every Court has in¬ 
herent power to correct a mistake of this charac¬ 
ter. The legislature in framing Ss. 133 and 134 
■of the Tenancy Act wanted to see that the igno¬ 
rant tenantry was not allowed to be exploited by 
the carelessness of the Court or the plaintiff. 
Hence where it is merely a matter of arithmeti¬ 
cal calculation to arrive at the exact amounts 
due, the executing Court, can work out the 
figures and give relief accordingly. {Marsh, S.M. 
and Mehta J.M.) Santoo Kewat v. Rai Rash 

Behari Lal. 1939 A.W.R. (B.R.) 95=1939 R.D 
393. 

-S. 136 — Scope of—Decree for arrears of 

canal Clues — Tenant , if can escape ejectment — 
Remedies open to decree-holder. 

According to S. 136 of the Agra Tenancy Act, 
a tenant against whom a plaintiff has obtained a 
decree for arrears of canal dues, cannot escape 
ejectment, for the decree-holder has all the reme¬ 
dies open to a decree-holder for arrears of rent. 
The remedy against the defaulter is complete as 
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under ordinary arrears of rent. {Marsh, S.M. 
and Mehta, J.M ) Sh anker v. Desraj. 1939 R. 
D. 238 (2) = 1939 A.W.R. (B.R.) 211. 

Ss. 137 and 138—Scope—Remedy under— 
If mandatory—Failure to resort to—If bar to 
suit under S. 1 32. See Agra Tenancy Act.S. 132, 
1937 A.W.R. 621 = 1937 R.D. 287. 

—Ss. 140 and 141— Suit for ejectment—Plea 
of holding with consent of plaintiff—Rent receipts 
— Ambiguity—Benefit of doubt. 

Where in a suit for ejectment as a trespasser, 
the defendant who has been in occupation for 11 
years pleads that he held with the consent of the 
plaintiff and produces certain rent receipts which 
are ambiguous in its terms, the landlord who pre¬ 
pared his receipts in such a form that they are 
ambiguous, has only himself to thank if the 
Courts give the tenant who has held for 11 years 
the benefit of the doubt. {Bomford, S.M.) Kamla 
Datt v. Dallcj. 1939 R.D. 123=1939 A W.R. 
(B.R.) 166. 

-S. 152 (2) and U. P. Land Revenue Act 

S. 36 —Landholder distraining crops of tenant and 
selling them while proceedings to fix rent are 
pending — Legality—No arrear of rent. 

In a proceeding under S. 36, Land Revenue Act, 
no doubt as soon as the rent is fixed it becomes 
payable from the date the ex-proprietary tenancy 
arises and not from the date when it is fixed by 
the Collector but until the land has been specified 
and the rent has been fixed by the Collector, it can 
hardly be treated as an arrear of rent. Where, 
therefore, a landholder distrains the crops of his 
tenant for arrears of rent and sells them, while 
proceedings under S.36, Land Revenue Act, are 
pending and the rent is not fixed, the distraint is 
illegal as there is no arrear of rent within the 
meaning of S. 152 (2) of the Act. The subsequent 
fixing of rent by the Collector will not make the 
distraint valid on the date when the property is 
sold and so legalise the sale. {Sulaiman, C.J. and 
Niamatullah, J.) Murlidar v. Har Sarup. 169 
I.C. 843=10 R. A. 72=1937 AX J. 702=1937 A. 
W.R. 629=1937 R.D. 343=1937 A.L.R. 593=A. 
I.R. 1937 All. 451. 

--Ss 175 and 179 —Suits under—Claims for 

compensation — Distinction — Separate suits — 
Necessity. 

While compensation can be claimed either under 
S. 175 or S. 179 of the Agra Tenancy Act, the 
difference between the two is that compensation 
will be given under S. 175 if there were no arrears 
at all, while it will be given under S. 179 if there 
has been irregularity in procedure. Suits under 
S. 175 and S. 179 are really distinct with distinct 
causes of action and separate periods of limita¬ 
tion. An aggrieved party desirous of coming 
under S. 176 or Ss. 178 and 179, has to file sepa¬ 
rate suits. {Darling, S.M. and Bomford, J.M.) 
Babar Singh v. Rup Singh. 1938 A.W.R. 34 
(B.R.) = 1938 R.D. 311. 

-Ss. 183 and 184 — Rent-free grant — Agree- 

jnent by superior proprietor to pay land revenue 
on behalf of inferior proprietor—Effect of—Suit 
by superior proprietor for arrears of revenue 
against inferior proprietor — Maintainability—Pro¬ 
cedure for making latter liable for revenue — Fix¬ 
ing of revenue by Settlement Office—If amounts 
to order of resumption or rescission of agreement. 

When there is an agreement in force between 
the superior proprietors and the inferior pro- 
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prietors that the former will pay the land 
revenue on behalf of the inferior proprietors of 
the khewat, such a contract amounts really to a 
rent-free grant within the meaning of Ss. 183 and 
184 of the Agra Tenancy Act, and if it is desired 
to rescind or revise the contract, proceedings 
must be taken under the Resumption Chapter. If 
the Settlement Officer fixes revenue on the land, 
his action cannot amount to a rescission of the 
contract or to an order resuming the grant. It is 
for the superior proprietor to apply for resump¬ 
tion, and until an order for resumption, is obtain¬ 
ed, the holder, i.c., inferior proprietor will not be 
liable to pay the revenue. (Knox, S.M. and 
Grant, J.M.) Pyarey Lai. v. Amna Khatoon. 
1936 R.D. 404. 

—-Ss. 183 and 184— “ Rent free grant" — Supe¬ 

rior and inferior proprietors of land—Agreement 

by former land revenue—Inferior proprietors to 
hold land without payment of revenue—Effect of 
—Suit for arrears of revenue—Maintainability- 
Procedure for making holder liable for revenue— 

Agra Tenancy Act, Ss. 221 and 224—U. P. Land 
Revenue Act , Ss. 75, 76 and 77. 

Where by an agreement the inferior proprietors 
are permitted to remain in possession of lands 
free of payment of land revenue payable thereon, 
the payment of which the superior proprietor, 
who engaged for the payment of revenue, under¬ 
takes to make, such arrangement is one which 
can be revised by the Settlement Officer under 
S. 75, 76 or 78 of the U. P. Land Revenue Act at 
the time of revision of settlement. It is an agree¬ 
ment which holds good until it is definitely 
abrogated. Where, however, the Settlement 
Officer omits to make the arrangement which the 
law provides that he shall make, the remedy of 
the superior proprietor is to proceed under the 
Resumption Chapter. He cannot sue the holders 
lor arrears of revenue under S. 221 or 224 These 
sections are not applicable to the case. The term 
rent free grant covers grants where under an 
agreement even the land revenue payable on the 
area is to be paid by the landlord. (Drake Brock- 

1936 R D 406 Ur ’ AL Kishore *’• Muthra Pershad. 
——S. 184—Presumption under—Retrospective 

QPkficatwn Refutation by continuous entry 
The presumption allowed by S. 184 of the Agra 
Tenancy Act does not apply io rent-free grants 

prior to the Act of 1926. Though a grant is not 

made as required by S. 123 by a registered instru- 
ment. there may still be a presumption in favour 
of the grantee but that can be refuted by a con- 

ITT 717, ,° f ct h ,S ho , ldcr as 3,1 occupancy 
tenant. {Mehta S.M. and Harper, J.M.) R AM a 

SlNGH 1940 R.D. 82=1940 A 
R - 29=194° A.L.'J. (Supp.) 9. 940 A 

—b. 184 -Rent-free grant—IVhat amounts to 
—Merc non-collection of rent—Effect. 

* S ; J 8 '} , of the Agra Tenancy Act lays down that 
land held rent-free in respect of which no lia- 
bihty to rent is recorded in the annual registers 
shall in the absence of evidence to the contrary 
he presumed to be held under a rent-free grant 
Where the liability to pay rent is recorded but 
land is held rent-free with the consent of the 
landlord, it does not mean that it is held in virtue 

? f j re ? t ,7x ee J? rant - ( Darli »0> S-M. and Bom- 
p/sf) b aldeo Pra sai> Pande v. La ETA. 

1938 A.W.R. (B.R.) 244=1938 R.D. 549. 
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-S. 186 (1) (c)—Applicability— Grantee 

holding grant for over 50 years—No two succes¬ 
sors to original grantee—Status of such grantee. 
See Agra Tenancy Act, Ss. 187 and 186 (1) (c) 
1938 A.W.R. (B.R.) 88=1938 R.D. 304. 

-Ss. 186 (c) and 188 (1) (b)— Applicability 
— Rent-free grant for religious service of looking 
after dargah —Liability of tenant for rent and to 
ejectment—Claim to proprietary right —Maintain¬ 
ability. 

Under S 186 (c) of the Agra Tenancy Act, no 
length of tenure can entitle a tenant to claim pro¬ 
prietary rights in the 1 and. Land which is found 
to be rent-free grant for the purpose of a specific 
religious service, namely that of looking after a 
dargah cannot fall within the purview of S. 186. 
Such land is liable to have rent fixed upon it at 
the instance of the landlord and the latter is 
entitled to eject the holder of the land under 
S. 188 (1) (b) of the Act, when lie no longer re¬ 
quires the service. (Drake Brockman. S.M.) Man- 
zoor Au Shah v. Babu Ram. 1936 R.D. 234 (2). 

-Ss. 186 and 192 and Agra Pre-emption 

Act (XI of 1922), S. 11— Rent-free grantee — 
When becomes a proprietor—Sale by—If gives 
rise to a right of pre-emption. 

1 hough a rent-free grantee might fulfil the 
conditions laid down by S 186 of the Tenancy 
Act lie becomes a proprietor only from the date 
of his declaration as such in a suit brought under 
S. 192 and not at any time before. Where such a 
rent-free grantee whose status bad not been con¬ 
verted into that of a petty proprietor by reason 
of appropriate proceedings under the Tenancy 
Act, effects a sale, it is neither a sale of proprie¬ 
tary interest in land nor is the vendor a petty pro¬ 
prietor within the meaning of S. 11 of the Agra 
Pre-emption Act and hence no suit for pre-emp¬ 
tion lies in respect of such a sale. (Iqbal Ahmad 
and BajPa i, JJ.) Ram Ghulam v. Ram Rhajan. 
I. L. R. (1939) All. 282=181 I. C. 805=11 R A. 
612=1939 A. W. R. (H. C.) 99=1939 R D. 107 
(2) = 1939 A.L.J. 157=A.I.R. 1939 All. 226. 

-Ss. 187 and 186 (1) (c)— Gran! held for 
over 50 years, but not by two successors to the 
original grantee—Position o f grantee — Sub-ten¬ 
ants from—Liability to ejectment. 

Even though the grantees may have held the 
grant for more than 50 years, yet until the 
grant has been held by two successors in interest 
to the original grantee, they come under S. 187 of 
the Agra Tenancy Act and it is wrong to hold 
that their status is that as defined in Cl. ( ■) (c ) 
of S. 186 of the Act. Any one admitted to a sub¬ 
tenancy by such grantees are liable to ejectment 
as sub-tenant within the definition of ( 1. (7) of 

i ^ °* Act (Darling, S.M.) Umrao v. Sohan 
Lal. 1938 A.W.R. (B.R.) 88=1938 R.D. 304. 

~ Ss.187 and 188—-Muafi khidmati grant— 
Nature and incidents of—Grantee of—Person 
holding under Status of—If sub-tenant. See 
Iknancy act. S. 3(7). 1938 R.D. 160= 

“ S - 188 —Suit to eject under—Grant subject 
to, a condition against alienation—Ejectment, 
when can be ordered. 

Where a suit is brought under S. 188 of the 
Agra Tenancy Act for the ejectment of a grantee 
from land alleged to be held under a service 
tenure on the ground that the services were no 
longer required, but the evidence showed that 
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the grant was not an ordinary service tenure and 
that no definite services were required of the 
grantee, it was held that grant was one subject 
to a condition that the grantee should not mort- 
gage or sell the land included in the grant, and 
that if it was found that the condition had been 

*£ e „ S rantee was liable to ejectment. 
Marsh , S.M. and Mehta, J M.) Jiva Ram v. 
Moonga Ram. 1939 R.D. 242=1939 AWR 
(B.R.) 216. * * 

TT 7 "®: (b) — Khidmati tenant—Ejectment 

Limitation—Starting point. 

According to the provisions of S. 189 ( h ) of 
the Agra Tenancy Act, in the case of a Khidmati 
tenant, whenever a landlord finds that he does 
not require the tenant’s services, he can, within 
\c years of notice to the other party that his 
services are no longer required,bring the suit for 
ejectment. {Mehta, S.M .) Alopi Datta 
?o D ^ Y c § HYAM ‘ 1940 RD - 134—1940 A.W.R. 

— S. 192 Scope Suit under S. 44—Absence 
of prayer in plaint for fixation of rent—Sub¬ 
sequent prayer for-If can be granted—Absence 
ot material for fixing rent—Effect. See Agra 
Ienancy Act, Ss. 44 and 45. 1936 R.D. 85. 

A 192 When could be invoked. See 

Agra Tenancy Act, Ss. 44, 45 and 192. 1938 R. 

D. 914. 

7 —S. 196 Construe tion-Grove-holder — Mcan- 

' antl ^9 of grove—Written permission of 
landlord—When necessary. 

Under S. 196 of the Agra Tenancy Act a grove- 
nolder is a person to whom land has been let by a 
landlord for the purpose of planting a grove and 
the opening words of the section say nothing 
about a written permission. It is only when a 
tenant has a holding already and wants to plant a 
grove on it that he should get the written per¬ 
mission of the landlord in order that he may 
have the rights of a grove-holder. ( Knox, J M ) 
Jai Devi Kher v.Tota Ram. 1936 R.D. 234 (1). 

b. 196— Permission to re-plant—When 
necessary. c 

It is only when the grove as a unit loses its 
character as a grove and re-plantation is neces¬ 
sary that written permission of the zamindar is 

necessary under S. 196 of the Agra Tenancy Act 
tfut if it is maintaining its grove character, no 
written permission is necessary for plantation of 
lndmdual trees. {Marsh. S. M. and Mehta J 

1939 RD N 326 R DAS SYED KAZIM Husain * 

~~ S. 196— Tenant , holding over—Status of 

Wanting of trees by him—If becomes a grove. 

When once the area was definitely held not to 
be a grove and when the tenant was ejected but 
was holding over, he is only a trespasser, and 
any plantation of trees by that person would not 
be recognised under the law, and what was held 
not to be a grove cannot be converted into a 
Sjove by the action of a trespasser. {Mehta J. 
M-) Salig Ram v. Thakur Sri Ram Singh 
1938 A.W.R. (B.R.) 267 (1) = 1938 R D 771 — 
1938 A.L.J. (Supp.) 89 (2). 771 "~ 

Ss. 196 and 197 —Mahanth allowing per¬ 
sons to plant groves—Right to eject — Limits. 

Where a Mahanth allows persons to plant 
groves, they become grove-holders and are not 
trespassers. Grove-holders as long as they look 
after their trees and pay their rent regularly 

Q. D .—12 
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cannot be ejected as trespassers. {Marsh, J.M.) 
Gorakh Nathji v. Swami Nath Lal. 1938 
A.W.R. (B.R ) 315=1938 R. D. 623. 

——Ss. 196 and 197— Applicability—Occupancy 
holding—Plot planted zvith trees—Sale in execu¬ 
tion—Purchaser—Right of—Surrender of holding 

by tenant to landlord — Purchaser's right to be 
recorded as grove-holder. 

Where in execution of a decree of a Civil 
Court a plot of land comprised in the holding of 
an occupancy tenant with trees thereon—the 
number of trees being such as making the plot a 
grove—if sold, the purchaser who gets posses- 

S !? n °u the plot throu § h Civil Court is entitl- 
ed to be recorded a? groveholder of that plot 

under Ss. 196 and 197 of the Agra Tenancy Act, 
when the occupancy tenant surrenders the hold¬ 
ing to his landlord. Where a tenant plants a 
grove with the implied consent of the landlord, 
such planting changes the character of the hold¬ 
ing, and the grove can be mortgaged and sold. 

1 he purchaser gets the righ t to use the plot so 

long as it retains the character of grove. {Darl¬ 
ing, S.M. and Bomford, J.M.) Sardha Din v. 
Masuria Din. 1938 R.D. 147=1938 A.W.R. 80 

(B.JK.). 

~ Ss. 196 and 197 (a)— Grove lands ceasing 

to be such Status of holder—Right to re-plant 
grove 

Under S. 197 (a) of the Agra Tenancy Act it 
has to be presumed that a grove-holder holds the 
grove land under a lease for a term expiring 
with the land ceasing to be grove land; and the 
moment it ceases to be grove land, he becomes a 
non-occupancy tenant holding over. If he sub¬ 
sequently wishes to re-plant trees on the land, he 
becomes a person planting a grove on land held 

n a r a ^ enant under the second clause of S. 
196. Before he can be entitled to re plant the 
grove, he must prove that he is acting in accord¬ 
ance with local custom giving him such a right 

?A t l h e h as the landlord’s written permission. 
{.Drake Brockman, S. M. and Knox, J M) 
Bachan Singh v. Bhola. 1936 R.D. 321 (2). 

- Ss.196 and 197 {h)— Scope of—Planting 

of grove by occupancy tenant zvith permission of 

landholder—Removal of trees—Effect—Liability 
of grove-holder to ejectment. 

An occupancy tenant who plants a grove in a 

plot of his occupancy holding with the permis- 
S1 ° n °f u ls l and holder, holds that plot as a 
grove-holder in supersession of all subsisting 
rights a nd liabilities under S. 197 {h). The effect 
of this is that when the plot ceases to retain 

the character of a grove, the grove-holder can- 

no re y on his former occupancy rights to 
protect him from ejectment as a non-occupancy 
W a rl™g, S. M. and Bomford, J.M .) Ram 

1938 r6) H 108 SINGH ' 1938 A W R 1 < B R )= 

~ S. 197—-Grove ceasing to be such—Status 
°T grove-holder—Right to plant new trees. 

It a plot ceases to be a grove, the grove-holder 
becomes a non-occupancy tenant and without 
w ritten permission is not entitled to plant new 
trees. {Drake Brockman, S.M. and Knox, J.M.) 
Kailash Bihari Lal v. Mukta Prasad. 1937 
R.D. 599. 

S. 197 —Grove land—Trees dying out or 
cut down from part—Part left vacant — Assess¬ 
ment of vacant part to land revenue—Remedy of 
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grove-holder—Suit to declare that he is grove- 
holder of whole plot—If lies. 

It is not legitimate to split up a grove into two 
portions merely because the trees have dis¬ 
appeared from one portion of it, having been cut 
or having died away, and the land has been left 
vacant. It has to be presumed that the whole 
plot has been held under a single agreement, and 
until there is some sort of formal division, the 
holding cannot be split up. If the vacant half is 
assessed to revenue, the tenant-grove-holder is 
not bound by the assessment proceedings, 
because assessment takes place without reference 
to the tenant; it must be shown that he had some 
notice of the proceedings or that there was a 
formal or actual division of the holding and that 
the tenant had lost possession of a portion of it. 
The tenant is entitled to sue for and get a 
declaration that he is grove-holder in case the 
vacant portion is assessed to revenue. ( Drake 
Brockman, S. M.and Knox, J. M.) Prem Shan¬ 
kar v. Shri Narain. 1936 R.D. 348. 

——■—S. 197— Grove-holder—Right to transfer 
his interest—Law as to—Custom to the contrary 
— Onus. 

S. 197 of the Agra Tenancy Act has introduced 
a change in the law from what had been ruled in 
various rulings, and the general law is that a 
grove-holder has a right of transfer and the 
burden of proof of a custom to the contrary lies 
on any one who denies the rights of transfer to a 
grove-holder. (Bennet, Iqbal Ahmad, Yorke and 
Karma, JJ.) Mubarak Hasain v. Sacar Mal. 
I.L.R. (1938) All. 396=175 I.C. 665 = 10 R A 
717=1938 A.L.R. 473=1938 R.D. 505=1938 
A.L.J. 400=1938 A.W.R. (H.C.) 251=A.I.R. 
1938 All. 321 (S.B.). 

——'S. 197 (a.)—Grove-holder — Status of — 

Grove ceasing to exist—Position of grove-holder 
—Liability to ejectment. 

It is clear from the provisions of S. 197 of the 
Agra Tenancy Act that the status of a grove-hol¬ 
der is that of a non-occupancy tenant. Though, 
no doubt, the lease under which a grove-holder is 
presumed to hold as a non-occupancy tenant 
comes to an end when the grove ceases to exist, 
even thereafter his position continues to he that 
of a non-occupancy tenant and he is therefore 
hab e to ejectment a t the instance of the land¬ 
holder. The mere non-payment of rent by him 
cannot afreet his status as a non-occupancy 
tenant A nop occupancy tenant whether holding 
or not holding under a lease is liable 
to ejectment at the instance of the land¬ 
holder, even though he may have continued in 
possession of the holding for a period of more 
than 12 years after the expiry of the term of a 
lease. (Iqbal Ahmad, J.) Fakhruddin Husain 

a \ 7S 1 C * 20=10 R.A. 644=1938 

A.L.R.374—1938 A W R (H C ) 145 —1938 R 

367=1938 A.L.J. 208=A IR.1938 AU 213 ' - 

77777/9, 7 —Right to eject grove-holder — Sale 

splitting holding and destroying unitary character 

of grove Retained area denuded of trees — 
Zamindar’s remedy. 

Where a grove-hokJer by transfer of a portion 
01 his holding, splits the holding and thereby des¬ 
troys the unitary character of the holding, and 
retains in himself a portion of the holding com¬ 
pletely denuded of trees, the zamindar is entitled 
to eject the holder on the ground that the grove 


character has been lost. (Mehta, S M.) Badri 
Narain Singh v. Sugriv Singh. 1939 A.W.R. 
(B.R.) 8=1939 R.D. 36. 

-S. 197— Suit for arrears of rent — Plots in 

suit found to be grove land as entered in settle¬ 
ment — Suit, if can be decreed on basis of subse¬ 
quent entries in khatauni. 

Where in a suit for arrears of rent by the 
zamindar, the Court finds that the plots in suit 
are still grove land as recorded at the settlement 
and that no rent has been duly assessed thereon, 
the suit cannot be decreed even though rent has 
been entered against the plots in suit in the sub¬ 
sequent khatauni. (Darling, S.M.) Mohammad 
Said Khan v. Mahadeo. 1937 R.D. 267. 

-S. 197 (a) and (h)— Occupancy tenant 

planting grove—Liability to ejectment on land 
ceasing to be grove. 

S. 197 (h) of the Agra Tenancy Act merely 
states that a tenant planting a grove becomes a 
grove-holder and under Cl. (a) of the section the 
grove-holder becomes a non-occupancy tenant 
when the land ceases to be grove land and that 
liability is subject to custom and contract. Where 
in the wajib-ul-arz of a village it is laid down 
that in the case of a rented grove when the field 
is clear of trees, the land will remain with the 
man who planted the grove on payment of rent, 
while if the grove is not rented he will cease to 
have any right in the land once the grove loses 
its character, it cannot be said that it means that 
the rent-free grove-holder became a trespasser 
and the rent paying grove-holder a tenant liable 
to ejectment at will. In such a case the grove- 
holder becomes a non-occupancy tenant whose 
lease has not expired. He is not a non-occupancy 
tenant holding from year to year whose lease has 
expired or will expire. As such he is not liable 
to ejectment under S. 86. (Bomford, S M. and 
Mehta, f.M.) B hag want v. Gauri Ganesh. 
1939 R.D. 57=1939 A.W.R. (B.R.) 133. 

-Ss. 197 (b) and 198— Ex-proprietary hold¬ 
ing—Grove in—Usufructuary mortgage of before 
Act of \92b-Suit by mortgagee to enforce after 
Act — Maintainability—Plea that mortgage void 
under Act of 1901— Sustainability — T. P. Act , 
5*. 43— Applicability of. 

Defendant executed in 1915 a registered deed 

of usufructuary mortgage in favour of the plain- 
tiIT in respect of certain property which was des¬ 
cribed as a grove in an ex-proprietary holding. 
Trees in the grove numbering about 32s were 
also mortgaged by the deed. The plaintiff having 
sued f 1 »r enforcement of the mortgage by sale o? 
the trees, or, in the alternative, possession over 
the trees, etc., the defendant raised the plea that 
the grove being an ex-proprietary holding, could 
not be mortgaged under the law then in force 
and that the mortgage was therefore void and 
unenforceable. 

Held, that though the grove was not legally 
1 transferable in 1915, under the law as it stood 
then, the holding which was originally ex-pro¬ 
prietary became a grove-tenure as a result of the 
planting of the trees and became capable of be¬ 
ing transferred by way of mortgage, etc., under 
the Act of 1926, and there was no legal bar to the 
j suit filecPin 1927 being decreed. 

Held,'further, that the defendant could under 
i S. 198 of the Agra Tenancy Act be presumed to . 
be a grove-holder, and the transfer made by 
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him in 1915 should, under S. 43 of the T. P. Act, 
be held to operate on the interest held by him at 
the time of the suit, which was now a transfer¬ 
able interest capable of being sold in execution 
of a decree on the mortgage. ( Sulaiman, C.J. and 
Bennet, J.) Kunwar Bahadurs. Gulsher Khan 
169 I C. 115—9 RA. 702=1937 A.L.R. 441 = 

} 937 ^ ‘VI’ 275 = 1937 R D. 59=1937 A.W.R. 
174=A.I.R. 1937 All. 287. 

p“S. 197 (b)— Grove — Transferability—No 
prohibition in 'N?L)\b-u\-zrz—Countenancing of 
transfer by landlord on prior occasion—Effect of. 

The Courts would not allow words to be intro¬ 
duced m the wajxb-ul-arz which are not actually 
present. Where in the wajib-ul-arz of a village, 
the right to transfer grove rights is not specially 
forbidden, and where further such a transfer has 
been countenanced by the landlord, in the past, 
such rights could not be denied particularly after 
the passing of the Tenancy Act of 1926. Any 
custom which might have existed has been broken 
by the landlord countenancing such transfer. 
(Darling S M. and Mehta, J. M.) Mohammad 
Umar v. Ram Piari. 1938 R.D 916. 

" S. 199 Ejectment suit against alleged sub¬ 
tenant—-Plea of proprietary title—Order refer- 
ring defendant to civil suit — Non-compliance with 

Subsequent suit in Civil Court for ejectment 
as trespasser — Competency—Remedy of plaintiff . 

[n a suit for ejectment of an alleged 
sub-tenant by the co-sharers of a mahal the 
defendant claimed proprietary rights, and he was 

L e u er , r 7 tc J Civil Court to establish his right, 
lhe defendant did not, however, institute such a 
suit against the present plaintiff who was also a 
f 0 'fharer. The plaintiff then sued the defendant 

in the Civil Court for ejectment treating him as a 
trespasser. 

Held, that the result of the failure of the 
defendant to sue the plaintiff in the Civil Court 
as directed was that under S. 199 (2) of the Agra 
Tenancy Act, the Revenue Court was bound to 

Question of title against the defendant 
and that it did not entitle the plaintiff to sue the 
defendant in the Civil Court for ejectment as a 
trespasser The proper remedy of the plaintiff 
was to apply to the Revenue Court to revive the 
former ejectment suit which had been lyi n «- dor¬ 
mant, and move that Court to decide it. (Rachh- 

pal Singh. J.) Murtaza Husain v. Muzaffarud- 
din. 1936 R.D. 7. 

S. 199— Second lease executed during cur¬ 
rency of first lease — Validity. 

It is open to a proprietor to execute a second 
lease towards the end of the period of the first 
lease provided that he does not attempt to super¬ 
impose the second lease on the first during the 
currency of the first lease. (Bomford, J. M ) 
Sunder Singh v. Maiku Lal. 1937 R.D. 207 
(1). 

--S. 199—‘ Thekadar’—Lessee under perma¬ 
nent lease getting mere possession of plots with¬ 
out right of collecting rents and profits—Status 
of. 

Where the lessee is given the mere possession 

u certa ^ n pl° ts of land by a permanent lease and 
the collection of the rents and profits is not the 
subject of the lease, the lessee not being a lessee 
of proprietary rights in the land, is not a theka- 
dar within the meaning of S 199 of the Act. 

\Sulaiman , CJ. and Bennet , J.) Lachmi Narain 


AGRA TENANCY ACT (1926), S. 202. 

v. Batuk Singh. I.L.R. (1937^ All. 588=1937 
R.D. 425 = 171 I.C. 203 = 1937 A.L.R. 813=10 R. 
A 239=1937 A.L.J. 656=1937 A.W.R. 699=A. 
I.R. 1937 All. 561. 

-S. 199— 1 ‘Thekadar '—Permanent lease by 

owner over the heads of sitting tenants—Con¬ 
ferment of heritability and transferability—Status 
of lessee—Right to recover rent from sitting 
tenants—Latter induced to execute leases at in¬ 
creased rates and as sub-tenants—If bound by such 
lease—Liability to pay increased rates. 

When a person competent to give a permanent 
lease, gives a lease over the heads of sitting 
^ ! ? 1 a . n ^ s conferring both heritability and transfer- 
ability, and reciting inter aha, that the lessor has 
no concern with the property as to what he does 
with it so long as he receives the annual rent, the 
lessee is, under Act III of 1926, a thekadar or 
assignee of rents. He has full authoritv to 
collect the rents from the sitting tenants. 'But 
when the permanent lessee induces the sitting 
tenants to execute leases at increased rates ad- 
mitting themselves as subtenants, the leases can- 
not be held to be binding- either as to the status or 
as to the new rates. The tenants continue as 
tenants-in-chief and are liable to pay rent to the 
thekadar only at the rate at which the rent stood 
before the new leases were executed (Drake 
Brockman, S,.M. and Knox, J.M.') Ram Adhar 
Koeri v. Shri Hanumanji. 1936 R.D 451. 

. 299 Scope— Thekadar —Person coming 

into possession under lease conferring landhol¬ 
der s powers and holding over—Status of. See 
Agra Ten. Act, Ss. 44 & 205. 1936 R.D. 133. 

j U) and 218 — Construction — Theka- 

aar—Hotding over after expiry of theka— Status 
ana rights of -Absence of proof of payment of 
rent or consent of landlord to holding on—Effect. 

It cannot be held that a thekadar holding over 
and retaining possession after the expiry of the 
!) / eri i 0< j°^ the theka can exercise the rights of a 
thekadar when there is no evidence to show that 
the landlord has accepted from the thekadar any 
rent falling due after the expiry of the theka or 
that he assented to the continuance of the theka 
after that date. ( Darke Brockman, S.M.and 

Ram Piyari v. Ram Bharose. 1936 

K.U. Z29. 

———S. 20 2—Construction—'Other dues' if in¬ 
cludes profits—Arrears of rent and other dues , 
meaning of. 

The expression ‘other dues’ occurring in the 

first part of S. 202 of the Tenancy Act includes 
prohts ; and the expression ‘arrears of rent and 

other dues means arrears of rent and other 
arrears and includes arrears of profits. ( Collister , 

r aqa AR iP^ Y a L Ram Manohar Lal. 1811. 

§ 569=1939 R.D. 86=1939 A.W. 

R. ( H -C.)^72 (2)=A.I.R. 1939 All. 206. 

j "o’ ^^ ect on limitation for a suit 

unde J* n ^* 22 ^- S ee Agra Tenancy Act, Ss. 226 
and 202. 1939 A.W.R. (H.C.) 72 (2). 

— S. 202—Theka— Suit for arrears of profits 
—Period of limitation. 

S. 202 of the Agra Tenancy Act provides for a 
period of limitation for suits for arrears of pro¬ 
fits in respect of the theka area which accrue 
prior to the commencement of the theka and for 
arrears which remain due at the expiry of the 
theka. A thekadar has a right to recover any 
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arrears remaining due at the expiry of his thcka, bound under the Act to sue for arrears of rent 
provided he bring* his suit, within one year of in the Revenue Court, the claim in the present 
the expiry of his thcka. {Thom , C.J. and Ganga case being one for enforcement of the charge, the 
Nath, J .) Har Dayal v. Ram Manohar I al. suit had to be brought only in the Civil Court; 
1940 A L.J. 255=1940 A.W.R. (H.C.) 265=1940 although the latter could not pass a decree for 
R.D. 190=A I.R. 1940 All. 316. arrears of rent, it could ascertain the amount of 

-S. 203 — Applicability — Perpetual lease the arrears of rent and enforce the charge creat- 

giviiu / heritable rights and powers of transfer — ed by the agreement. 

Provision against ejectment under any circum- Held, further, that the three documents did 
stances—Effect of—Status and rights of lessee — not form one transaction, and that it was not 


Rights—If saleable in execution —Thekadar. 

A deed of perpetual lease, the terms of which 
give the lessee the right to receive rents and 
profits and also full power to transfer his rights 
and which provides that the lessee’s rights 
should be heritable and that in no circumstances 
should the lessee be ejected, confers on the lessee 
the status and rights of a thekadar and not 
merely of an agricultural tenant. His rights 
are transferable and saleable in execution of a 
decree. {Thom, Ag.C.J. and Niamatullah, J .) 
Nazim Husain v. Ram Nath Dubf.y. 172 I.C. 
923=10 R.A. 435=1938 A.L R. 45=1938 R.D. 
81=1937 A.W.R. 1043=1937 A. L. J. 1166=A. 
I. R. 1938 All. 35. 

- S. 205 —Applicability—Lease conferring 

powers of landholder—Person entering posses¬ 
sion under and holding over—If thekadar — 
Ejectment—Remedy See Agra Tenancy Act, 
Ss. 44 and 205. 1936 R.D. 133. 

-S. 213— Effect of —Theka —Surrender by 

thekadar before expiry of period — Zamindar, if 
can sue for rent. 

S. 213 of the Agra Tenancy Act authorizes a 
thekadar to surrender his interest in the theka 
at any time with the consent of the lessor zamin¬ 
dar. It is erroneous to think that once the 
theka has been executed fora certain period the 
lessor zamindar can on no account be ever en¬ 
titled to exercise his rights as zamindar during 
that period, even if the thekadar surrendered 
his rights. So where there has been a surrender 
before the expiry of the period fixed a zamindar 
is entitled to maintain a suit for arrears of rent, 
even if it be with reference to the period for 
which the theka was executed. ( Vertna , J.) 
Surya Pal Singh v Bundf. Ali Khan. 1938 
A.L.J. 93=1938 R.D. 204=1938 A.W.R. 74 

(H.C.). 

-S. 216— Scope—Usufructuary mortgage by 

zamindar and lease back—Separate deed charging 
rent on zamindari—Suit to enforce charge for 
arrears of rent—Jurisdiction of Civil Court — 
Deeds—If one and same transaction—Evidence 
—Admissibility to prove that transactions 
amount only to simple mortgage. 

A proprietor of a zamindari estate executed a 
usufructuary mortgage of his zamindari, and 
also a qabuliat in favour of the mortgagee, 
whereby he retained possession of the zamindari 
on payment of a certain sum by way of rent of 
theka money. On the same day he also executed 
a third document by which the equity of redemp¬ 
tion in the mortgaged property was charged as 
security for the due payment of the rent or 
theka money. The rent having fallen in arrears 
the mortgagee brought a suit in the Civil Court 
to enforce the security bond executed by the 
mortgagor. 

Field, that though by reason of S. 216 of the 
Agra Tenancy Act, the mortgagee would be 


open to the parties to adduce evidence tending to 
vary or contradict the terms of the written docu¬ 
ments or to prove that the documents taken 
together created only a simple mortgage. 
{Harries and Rachhpal Singh, JJ.) Mahomed 
Ashraf Ali Khan v. Bf.hari Lal. 169 I.C. 
1004=10 R.A. 89=1936 R.D. 2=1937 A.L.J. 511 
=A.I.R. 1937 All. 478. 

-S. 219— Scope and applicability —Theka of 

1901 —Right of thekadars to remission — U. P. 
General Clauses Act, S. 6 (c). 

S 219 of the Agra Tenancy Act applies to ‘all' 
thekadars and as the word ‘all' does not admit of 
any exception, it applies to all thekadars past, 
present and future. S. 6 of U. P. General 
Clauses Act would apply to only those cases 
'where a different intention does not appear in 
the new enactment.’ As such it cannot apply to 
the case of thekas though they may have been 
executed prior to the new Act and the thekadars 
have right to remission in rent though there may 
have been a remission of revenue by Govern¬ 
ment. (Thom, C.J. and Ganga Nath, J.) Amna 
Khatoon Begum v. Beni Ram. I.L.R. (1939) 
All 334=181 I.C. 30=11 R.A. 551 = 1939 A.W. 
R. (H.C.) 107=1939 A.L.J. 70=1939 R.D 73= 
A.I.R. 1939 All. 209. 

— —S. 221 — Applicability—Plot proprietor 
under sale-deed by co-sharer stipulating non¬ 
liability for lagta to vendor and his heirs, suc¬ 
cessors, etc—Suit against for arrears of land 
revenue—Maintainability by successor of vendor 
—Proper remedy—Suit under Resumption 
Chapter. 

Where a person becomes a plot proprietor by 
virtue of a sale deed executed by a co-sharer, 
which contains a stipulation that the vendor, his 
heirs, successors, and representatives-in-interest 
would not be entitled to demand lagta from the 
vendees, a suit by the successor in interest of the 
vendor under S. 221 of the Agra Tenancy Act for 
arrears of land revenue against the plot pro¬ 
prietor is misconceived and not maintainable. 
Such an agreement is not binding after the death 
of the grantor beyond the expiration of the term 
of the settlement, and is subject to the law of 
Resumption. The correct remedy of the vendor's 
representative-in-interest is to bring a suit under 
the Resumption Chapter of the Tenancy Act. 
{Darling, S.M.) Rajendra Prasad v. Kau.ua. 
1937 R.D. 10. 

S. 221—“ Co-sharer ”— Meaning of — Co¬ 
sharer not in possession—Liability of. 

There is nothing in S 221 of the Agra Tenancy 
Act which indicates that the person who may be 
sued is a co-sharer out of possession. A co¬ 
sharer, for the purpose of S. 221. must be taken 
to be the person who is recorded as a co-sharer 
for the period in suit. (Sulaiman , C. J. and 
Rennet, J.) Brit Chandra Sharma v. Ram 
Narain. I.L.R. (1937) All. 706=1937 A.L.J. 
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707=1937 R.D. 385=1937 A.L.R. 847=171 I.C. 
394=1937 A.W.R. 627=A.I.R. 1937 All. 618. 

-S. 221— Profits collected by lambardar 

exceeding revenue paid—His right to sue for 
arrears of revenue. 

If the profits collected by a lambardar exceed 
the land revenue and cesses actually paid, he is 
not entitled to maintain a suit for arrears of 
revenue under S. 221, Agra Tenancy Act. (Darl¬ 
ing, S.M. and Bomford, J.M.) Babu Singhs. 
Munshi Singh. 1937 R.D. 370. 

S. 221— Suit for arrears of land revenue by 
lambardar with rights by purchase—Plea of 
malik farotar Duty of Court — Decree without 
enquiring into plea—Propriety of. 

A superior proprietor must seek his remedy 
through the resumption chapter in the Agra 
Tenancy Act. Where in a suit for arrears of 
land revenue under S. 221 of the Act by the 
lambardar who has recently acquired rights .in 
the mahal by purchase, the defendant pleads the 
status of mahk farotar and declares that the land 
revenue has always been payable by the malik 
mahal, the Court must decide whether the defen¬ 
dant is a malik farotar against whom the plaintiff 
should proceed under the resumption chapter, 
a " . 1 .t. he P lea is found against, whether the 

plaintiff is entitled to any and what relief. It is 

not proper to decree the suit straightaway. 

( Darling, S.M. and Bomford, J.M.) Bhawani z;. 

Reoti Ram. 1938 R.D. 117=1938 A.W.R. 76 
( B..R,), 

S. 221— Suit by lambardar for arrears of 
revenue—Liability of defendant—Test. 

Where there is no doubt that the defendant is 
entered in the khewat and the revenue has been 
assessed against his khata in the khewat, he is 
liable to pay the land revenue assessed on his 
khata. ( Darling , S.M. and Bomford, J.M.) Lal 
Katnaicar Singh v. Bhem Lal Singh. 1938 R 
D. 194=1938 A.W.R. 58 (B.R.). 

S. 221 —Suit for lambardari fees — Pay¬ 
ment of revenue direct by co-sharer—If negatives 
right to fees. 

Though a co-sharer paj's his revenue direct into 
the Thasil nevertheless, the lambardar is entitled 
to his fees, as he is legally responsible for paying 
the revenue. ( Darling , S.M. and Bomford, J.M ) 
Hardei v. Ram Sarup. 1938 R.D. 127=1938 A 
W.R. 4 (B.R.). 

--S. 221 —Suit under — Onus—Facts to be 

proved by lambardar. 

In a suit under S. 221 of the Agra Tenancy 
Act, unless the lambardar shows that his realisa¬ 
tions are not sufficient to pay the land revenue, 
he is not entitled to a decree. The burden of 
proving this is entirely on the plaintiff lambar¬ 
dar. {Darling, S.M. and Bomford, J.M.) Babu 
Ram v. Chaturbhuj. 1937 R.D. 562=1937 A 

W.R. 1122(1). 

-S. 221 —Village expenses—Right to recover 
—Proof of incurring of expenses — Necessity. 

. A claim for village expenses cannot be allowed 
in the absence of any evidence to show that the 
lambardar had incurred any such village 
expenses. ( Darling , S.M. and Bomford, J M) 
Hardei v. Ram Sarup. 1938 R.D. 127=1938 A 
W.R. 4 (B.R.). 

j—^Ss. 221 and 224—Applicability—Superior 
an d inferior proprietors—Latter permitted to 
bold possession free of revenue—Former under- 
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taking to pay revenue—Effect of—Suit for 
arrears of revenue—Maintainability. Agra 

Tenancy Act, Ss. 183 and 184. 1936 R.D. 406. 
“T 222 Applicabiliiy —Thekadar from co- 

sharer—Payment of arrears of revenue—Right to 
sue co-sharer for recovery of such arrears 
. A thekadar is a farmer or lessee of proprietary 
rights in land, and in particular of the right to 
receive rents or profits, and unless otherwise 
provided for in the theka, he may exercise all 
the rights of his lessor under the Act, subject to 
certain exceptions. A thekadar from a co-sharer 
can under S. 222, therefore, sue a co-sharer for 
arrears of revenue which he has himself paid on 
° f th o t co " shar er. {Drake Brockman, S. 
372 (2t RAIN SlNGH V ' Girdhar Singh. 1936 R.D. 

7 ~. S - 222 —Each co-sharer collecting rent from 
his own tenants by private arrangement—Sum in 

f * Ce J S x °* reven ue due from a co-sharer rea¬ 

lised from his tenants—Suit by him against other 
co -sharers to recover the excess—If lies. 

Where by a private arrangement every co¬ 
sharer of a mahal has his own tenants from 
whom he collects rents, and a sum in excess of 
the land revenue due from a co-sharer has been 

realised from his own tenants, he cannot seek to 
recover that excess from the other co-sharers of 
the mahal by means of a suit under S. 222 of the 

oniv & l an . c y Ac 1 • A su it under this section can 

only he against co-sharers who have defaulted 

and m no sense of the word can the co-sharers be 
said to have defaulted in the present case. {Dar- 

R D 67 * Radha Govind v. Kanhaiya. 1937 

7~ 223 —Assignee of land revenue—Suit by 

for arrears—-Parties—/oinder of several co-sha¬ 
rers collectively—If bad. ° 

An assignee of land revenue is not precluded 
from suing a number of co-sharing proprietors 
collectively for arrears of revenue due to him, 
which the defendants have defaulted to pay All 
the co-sharers being jointly and severally respon¬ 
sible for the revenue. the assignee can in fact 

only sue ah of them as a body and cannot distin¬ 
guish between them. Nor can the Court giving a 

decree specify the separate liability of any othe? 
^harers. {Drake Brockman , S.M. and *Knox 

RTL45 lMAM BAKSH Lai Q" un -Nissa. 1936 

> t S * 223 —by assignee of revenue—If can 
be brought against lambardar alone. 

A suit under S. 223 of the Tenancy Act by the 
assignee of revenue should be brought against all 
the co-sharers collectiveIy,not merely against the 
lambardar. {Darling, S.M. and Bomford J M) 

Jl“ HRA J *• SpFCIAL Manager, Court of 
Wards, Muttra. 1937 R.D. 563. 

7 “-S. 223— -Suit by assignee of revenue — Pro¬ 

per parties—Decree against lambardar, if prober 
A suit under S. 223 of the Agra Tenancy Act bv 
the assignees of revenue, should be brought 
against all co-sharers collectively. But if it iq 
brought against the lambardar alone and he has 

no objection, a decree can be passed against him 

in his individual capacity, to the extent of his 
share. {Darling, S.M. and Bomford, J.M') 
Lekhraj v. Special Manager, Court of War™/ 
Muttra. 1937 A.W.R. 1122 (2). RDS> 

-S. 223—Suit under—Denial of Iiabilitv 

pay revenue—Decision—Appeal, if lies to Dist- 
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net Judge. See Agra Tenancy Act, S. 242 (1) 
(d) — Appeal to District Judge. 1939 A.W.R. 
(H.C ) 433 (F.B ). 

- S 224 —. / pplicability — Under-proprietary 

holding—Jama included in revenue payable by su¬ 
perior proprietor at settlement of 1287— Same 
provision repeated at settlement of 1330 F. but 
revenue calculated and assessed in 1330 F. — Re¬ 
venue still paid by superior proprietor—Suit by 
latter under S. 224 for arrears of land revenue — 
Maintainability —Proper remedy. 

At the settlement of 1284 F., it was laid down 
that the jama for an under-proprietary holding 
was included in the revenue payable by the su¬ 
perior proprietor. This was repeated at the cur¬ 
rent settlement of 1330 F. but the under-proprie¬ 
tary revenue wa> calculated and assessed. In 
spite of the actual assessment of this under-pro¬ 
prielary revenue in 1330 F., it continued to be paid 
by the superior proprietor who tried to resume 
the grant by way of a suit for arrears of land 
revenue under S. 224 of the Agra Tenancy 
Act. 

Held, that the suit under S. 224 was incompe¬ 
tent and that the superior proprietor’s remedy 
was through the Resumption Chapter of the 
Tenancy Act. ( Darling, S.M. and Horn ford, J.M.) 
Jugal K is more v. Son pal. 1937 R.D. 23 (2). 

-Ss. 224 and 132— Applicability — Suit 

against sub-proprietor for rent—Suit filed under 
S. 132, if can be converted into one under S. 224. 

The remedy of a plaintiff muafidar for re¬ 
covery of the rent due from the sirdars who are 
sub-proprietors under S. 4 (16) of the Tenancy 
Act lies by way of suit under S. 224 and not 
S. 132 of the Act. Such suits are triable only by 
an Assistant Collector of 1st class. Consequently, 
where the suits are lodged under S. 132 in the 
Court of an Assistant Collector of the 2nd class, 
it cannot be converted into one under S. 224. 
( Darling, S.M. and Bomford, J.M.) Gatsaran 
Narajnji v. Ram Singh. 1938 A.W.R. (B.R.) 
307=1938 R.D. 565. 

-Ss. 224 and 230 —Suit to recover malikana 

dues — Forum—Civil or Revenue Court. 

Where by an order of the Settlement Ollicer a 
certain percentage of the assets was fixed as mali¬ 
kana payable to a superior proprietor by an in¬ 
ferior proprietor, it represents the former’s share 
of the rent payable by the tenants to the land 
holder and so they come within the words 'rent 
due to him as such in S. 224. S. 230 of the Act 
becomes applicable to such a suit and hence any 
suit in respect of a malikana would not be 
cognizable by a Civil Court and can be brought 
in the Revenue Court. ( Rennet . A.C.J. and 
Verm a, J.) Bn vt. wan S i NG h v. I m r at S i ng h 
I.L.R. (1938) All. 856=1938 A.W.R. (H.C ) 594 
=1938 A.L.R. 862=1938 A.L.J. 936=1938 R D 
790=178 I.C. 455=A.I.R. 1938 All. 615. 

-S. 226 —Decree against collecting co-sharer 

—When can be passed. 

When a suit is filed against a lambardar under 
S. 226 of the Agra Tenancy Act, a decree cannot 
be passed against the collecting co-sharer who is 
not a lambardar unless the plaintiff has applied 
to amend his plaint to add all co-sharers and the 
suit to proceed under S. 227 of the Act. (Marsh, 
S.M. and Mehta, J.M.) Baru Ram v Kundan 
Singh. 1939 R.D. 240=1939 A.W.R. (B.R.) 67 
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(2)=1939 A.L.J. (Supp.) 63. 

-S. 226— Profits—Collection charges—Suit 

by co-sharer against lambardar for share of pro¬ 
fits—Rale of collection expenses to be allowed. 

The customary and reasonable rate of collec¬ 
tion charges or expenses is 10 per cent, and that 
rate should be allowed in a suit for profits by a 
co-sharer against a lambardar. ( Flurries, J.) 
Shyam Lal v Sunder Lal. 171 I.C. 686=1937 
A.L.R 872=1937 A.W.R. 650=1937 A.L.J. 769 
= 1937 R.D. 387=A.I.R. 1937 All. 661. 

-S. 226— Rate of profits — Decision as to, if 

can operate as res judicata. 

It cannot be held that a decision as to the rate 
profits operates as a res judicata, for circum¬ 
stances governing the rate of profits differ from 
year to year. ( Darling , S.M. and Bomford, J.M.) 
Shiva Bans Panpey v. Ratman Panpey. 1938 
A.L.J. (Supp.) 84=1938 A W.R. (B.R.) 300= 
1938 R.D. 441. 

-S.226— Re-union of plots—Effect on pro¬ 
prietary interest of parties. 

The mere re-union of plots so as to constitute 
a new joint khewat will not confer any fresh 
right or disturb the proprietary interests of the 
parties. (Sulaiman, C.J. and Bajpai, /.) Bhawani 
Prasad v. Bahai. Singh. 163 I.C. 767=9 R.A. 
76=1936 A.L.J. 801 = 1936 A.W R 611=1936 
R.D. 246=A,I.R. 1936 All. 492. 

-S. 226—Sir and khudkasht cultivated by co¬ 
sharer in excess of his share—Collection of excess 
—Duty of lambardar. 

As a part of the profits of the mahal arise 
from the cultivation of sir and khudkasht by 
co-sharers, where such cultivation is in excess 
of the share then a collection of the excess at a 
certain fixed rate has to be made from those co- 
sharers. It is the duty of the lambardar to make 
this collection, and if a certain co-sharer will not 
pay the excess due from him. to inform the co¬ 
sharers who may be entitled to bring a suit. 
(Bonnet, J.) Son an dal Singh v. The Special 
Manager, Court ok Wards. 166 I.C. 889=9 R.A. 
460=1936 R.D. 578=1936 A.W .R. 1189=1937 
A.L.R. 101 = 1936 A.L.J. 1318=A I.R. 1937 All. 
113. 


S. 226 (1)— Co-sharer in village—Auction 
purchaser of share of—Right to sue for profits 
from date of sale—Mutation in village papers — 
If condition precedent to right to Profits— C. P. 
Code, S 65. 

A person who has purchased in auction the 
share of an admitted co-sharer in a village gets 
vested in him all the rights of the co-sharer 
whose share he has purchased from the date of 
the actual sale and purchase and is therefore 
entitled to sue for bis profits from the date of 
sale, though bis name is not recorded as a eo- 
sharer in the revenue papers until some later 
date, lo entitle him to sue for profits, it is not 
necessary that mutation should be effected in his 
name in the village papers. (Harries, J.) Shyam 
U A \ o« Sunder Lal. 1937 A.L.J. 769=1937 R. 

?i* 3 , 8 o = A 71 1 C 686=1937 A.L.R. 872=1937 
A W R . 650=A.I.R. 1937 All. 661. 

S. 226 (1) — Lambardar — Negligence -— 
Collection less than 75 per cent.—If evidence of 

negligence—Liability to account—Basis of—Gross 
rental . 

Where the collections made by a lambardar are 
considerably less than 75 per cent, there is a pritna 
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facie case of negligence on his part, and the onus 
is on him to show that he had not been negligent 
in the matter of collections. In such cases where 
the lambardar is found negligent, the Court is 
entitled to make him liable to account on the 
basis of gross rental. ( Harries , /.) Shyam Lal 
^•Sunder;La l . 171 I.C. 686=1937 A.L.R. 872= 
1937 A.W.R. 650=1937 A.L.J. 769=1937 R D 
387=A.I.R. 1937 All. 661. 

- Ss. 226 and 202— Limitation for suit for 
profits—Effect of S. 202. 

For a suit under S. 226 of the Tenancy Act the 

P ?como ] } m ! tat 'on is three years. The effect 
ot b. 202 of the Agra Tenancy Act is only to 
reduce the period as against the lessor only in 
respect to arrears which had accrued before the 
theka and to reduce it as against the thekadar 
only in respect to arrears accruing during the 
period of the theka that period is not reduced in 
favour of the lambardar by S. 202. ( Collister , /.) 

ao A a R :,£ A !r Ram Manohar Lal. 181 I.C. 

569=1939 R D - 86=1939 A.W.R. 
(H.C.) 72 (2)=A.I.R. 1939 All. 206. 

Z ’^ s * an(1 2^7— Co-sharers—Suit by one 
for accounts Parties — Joinder of all — If neces- 

sa *y~~ ui t Qffciinst one only — Competency. 

Under the law a co-sharer can sue another 
single co-sharer or any number of them for 
settlement of accounts. It is not absolutely 
necessary that all the co-sharers should be im¬ 
pleaded. The ultimate decree will be of course 
against the one sued only in proportion to his 
snare. Ihe co-sharer selected as defendant is 
usuaHy the one who has been making collections 
and who holds a large share of sir and khudkasht . 

{Drake Brockman, S.M. and Knox, J.M.) Balley 
v. Jagdeo Singh. 1936 R.D. 259 (1). 

.. anc ^ 227 —Suit under — Maintainabi - 

hty—Settlement providing for distribution of 
profits contrary to the Tenancy Act—Rights— 
Agitation — Forum. 

No action under S. 236 or 227 of the Agra 
ienancy Act will lie in a case where there is a 
settlement which provides for a distribution of 
profits in a manner different from that to which 
the co-sharers are entitled under the Agra Ten¬ 
ancy Act, and the rights of parties under such a 
settlement must be vindicated only in the Civil 
Court. (Thom, C.J. and Gang a Nath, J .) Asharfi 
v. Ram Pear ey. I.L.R. (1939) All. 594= 
183 I.C. 584=12 R.A. 152=1939 A.W.R. (H C ) 

428=1939 RD ' 382 =A-I.R. 

— Ss. 226 and 229— Assignee from co-sharer 

of profits—‘Profits on account of a year, 1 mean - 
mg of. 

Where the ‘profits on account of a year' is 
^signed, the expression means that the profits 
which arises out of the rental demand for that 
particular year, irrespective of the year in which 
the collection is made, is assigned. It cannot in¬ 
clude arrears previous to the year with reference 
to which the profits are stated to arise. ( Bennet 

//.) Mahomed Ismail z;. Hira Lal 
183 I C. 432=12 R.A. 135=1939 R.D. 236=1939 

1939 J A11 5 449. 1939 A WR < H C > 321 =AT.R. 

■-—-S. 227— Collecting co-sharer—If entitled to 
retain his total share of profits. 

A collecting co-sharer is entitled to retain out 
ot what he has collected from a tenant only a 
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share of proportionate to his share in the khewat. 

his entire share of 
profits in the whole jamabandi. (Thom, C.J. and 

Gang a hath, J.) Man Singh v. Bait Nath 

Sahai. I.L.R. (1939) All 888=185 I.C. 668= 

12R.A. 341=1939 A.W.R. (H.C.) 692=1939 

A.L.J. 830=1939 R.D. 513=A.I.R. 1939 All 
694. 

--S. 227— Co-sharers—Realisation of rent — 

Method—Excess realisation by one—Remedy of 
others—Suit for profits. 

Every co-sharer in a joint mahal is entitled to 
realize from each tenant his share of the rent and 
no more. If a co-sharer realizes from a 
particular tenant rent in excess of his 
share he is liable, in a suit under S. 227 
of the Tenancy Act, to pay to the other 
co-sharers the amount realized by him in 
excess of his share in the rent payable by the 
tenant. Further the excess rent realized cannot 
be credited by one co-sharer towards his full 
share of profits according to the jamabandi. In 
a suit for settlement of accounts under S. 227 of 
the Tenancy Act. all that the collecting co-sharer 
would be entitled to is to deduct from the realiza¬ 
tions made by him from particular tenants his 
share of the rent payable by those tenants, and the 
excess realizations, if any, must go towards the 
satisfaction of the claim of such co-sharers who 
may not have realized their legitimate share of 
the rent from those tenants. (Iqbal Ahmad, / ) 
Baij Nath Sahai v. Man Singh. 177 I.C 454= 
11 R.A. 203=1938 R.D. 683=1938 A L R 757= 
1938 A.W.R. (H.C.) 461=1938 A.L. J.' 698= 
A.I.R. 1938 All. 515. J 

—S. 227 Co-sharers — Suit by one against 
another for pro fits—Right of defendant to deduct 
own share. 

In a suit under S. 227 of the Agra Tenancy Act 
by a co-sharer for arrears of profits against 
another co-sharer who has collected them, the 
latter collecting co-sharer would only be respon¬ 
sible for distributing any profits remaining after 
deducting his own share. (Drake Brockman , 
o.M. and Knox , J.M.) Bhoop Ram z Kedar 
Singh. 1936 R.D. 49. ' 


-S. 227— Co-sharers—Suit by one for profits 

—Mortgagee of specific plots from one co-sharer 
—Decree against—If can be passed. 

Where a co-sharer mortgages specific plots of 
which he is in exclusive possession, the Court in 
a smt for profits instituted by another co-sharer 

should regard the mortgagor-co-sharer and bis 

mortgagee as a single unit, and a decree can he 
passed under S. 227 of the Agra Tenancy Act 
against the mortgagee from the co-sharer ac 
well. ( Bennet, J.) Sheomurat Singh v Rtp 
Narain Singh. 174 I.C. 60=10 R.A. 585~1<L?I 
R.D. 139=1938 A.L.R. 228=1937 A L T TIkJZ 
1938 A.W.R. 19 (H.C.)=A.I.R. 1938 All. l 08 

Ss. 227 and 266— Co-sharer, if can collect 
whole rent due—Liability to be sued by others inr 
their share. Jur 

Each co-sharer is entitled to collect onlv hi« 
own share of the rent of a tenant and not the 
entire rent payable by a tenant. Where there h 
been a collection of the full rent from the tenan, 
it is in excess of his legal right and ?he other co ’ 
shares are entitled to make a claim ao-Mnst 7 
for such excess collection from each° and * him 
tenant from whom he had collected in full o V f Fy 
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more than his share ( Bennct and Venna, JJ.) 

Gajrai Singh z>. Kallu. 1940 A W.R. (H.C.) 
267—1940 R.D. 207=A.I.R. 1940 All. 309. 

-S. 227— Decree under — Execution by Col¬ 
lector—Order by Collector — Appeal — Forum — 
District Judge or Commissioner — S. 242 -C. P. 
Code, S. 47. 

When a decree for profits under S. 227 of the 
Agra Tenancy Act is sought to be executed 
against immovable property forming part of a 
mahal, the decree must be sent to the Collector 
who must deal with it as a decree of his own 
Court; and in executing the decree, the Collector 
acts under S. 47, C. P. Code. Any order passed 
by the Collector in execution is appealab’e to the 
District Judge under S. 242. But no appeal lies 
to the Commissioner. ( Drake Brockman, S.M. 
and Knox, J.M.) Muoaddam Ali v. Maherud- 
dhugh Singh. 1936 R.D. 197. 

--S. 227—Gonwandhar— Right to sue for 

share of profits of mahal. 

A gonwandhar has no share in a mahal as defined 
in S. 4 (4) of the Land Revenue Act. Therefore, 
he cannot sue for a share of the profits of a 
mahal under S. 227 of the Tenancy Act. {Darl¬ 
ing, S.M and Romford, J.M.) Ram Lakhan 
Singh v. Ram Naresh Singh. 1937 R.D. 337. . 

-S. 227— Lambardar — Suit for settlement of 

accounts — Competency. 

Every lambardar is a co-sharer first, and 
the fact that he is a lambardar does not make 
him any the less a co-sharer, and a lam¬ 
bardar is competent to maintain a suit 
for settlement of accounts under S. 227 
of the Agra Tenancy Act. He may have to 
implead all the co-sharers or such of them as 
may be in'erested in the result of the suit as 
parties to the suit. But the suit cannot be dis¬ 
missed on the ground that the lambardar has no 
right of suit under S. 227. ( Niamatullah and 
Ismail, JJ.) GaJRaj Singh v. Tej Singh. I.L.R. 
(1938) All. 143=1938 R.D. 101 = 1938 A.L.R 
191 = 173 I.C. 884=10 R.A. 528=1937 A.W.R 
1169=1937 A L.J. 1277=A.I.R. 1938 All. 55. 

-S. 227— Suit against collecting co-sharer — 

Right to share in profits actually realised. 

When a co-sharer sues a collecting co-sharer 
for profits under S. 227 of the Tenancy Act, there 
is no reason why the sole collecting co-sharers 
should not share with the other co-sharers the 
profits actually realised. {Darling, S.M. and 
Bomford, J.M.) Maimn v. Ram Copal. 1938 
A.W.R. (B R.) 163 = 1938 R.D. 373. 

-S. 227— Suit for profits—Maintainability— 

Purchaser from co-sliarer obtaining decree for 
proportionate share of ex-proprietary rent only — 
If can sue for profits. 

Where a purchaser from a co-sharer obtains a 
decree, only for the proportionate share of the 
ex-proprietary rent, in his suit, he is entitled to 
sue for profits. {Darling, S.M. and Bomford, J. 
M.) GANf.^ RATHit;. kAM Autar. 1938 AW 
R. (B.R.) 349 = 1938 R D. 398. ' ' 

-S. 227—Suit for profits by co-sharer—Sale 

of plaintiff’s proprietary rights in auction—Right 
to profits after date of sale. Sec C. P. Code, S 65 
1936 R.D. 49 

-S 211—Suit for profits—Scope—Question 

as to nature of holding as to being sir, khudkasht 
or ex-proprietary—Relevancy of. 
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A suit for profits should ordinarily be decided 
on the records as they stand. Such a suit is not 
a suit in which it can be conveniently decided 
whether a particular plot is partly ex-proprietary 
tenancy, or sir or khudkasht. ( Drake Brockman, 
S.M. and Knox , J.M.) Batan Lal v. Bala Pra¬ 
sad. 1936 R.D. 530 (1). 

-S.. 227 —Suit under—Appeal to District 

Judge—When lies. 

No appeal lies to the District Judge in a suit 
under S. 227 of the Agra Tenancy Act, when the 
amount claimed is below Rs. 200. {Drake Brock¬ 
man, S.M. and Knox, J.M.) Bhoop Ram v . 
Kedar Singh. 1936 R.D. 49. 

-S. 227 —Suit under—Necessity to implead 

proper properties—Failure to add—Duty and 
powers of Court. 

In a suit under S. 227 of the Agra Tenancy Act, 
for the settlement of accounts, it is necessary to 
implead all the parties who have collected the 
money. Where there has been an omission to do 
so, the Court should in the exercise of its wide 
powers under O. 1, R. 10, C. P. Code, implead all 
the necessary parties and not dismiss a suit on 
that ground, if necessary damages may be 
awarded to the other party. {Darling, S. M. and 
Mehta, J.M) Ram Bharose v. Sundar Lal. 
1938 A.W.R. (B.R.) 419=1938 R.D. 826. 

--S. 230— Applicability—Suit for return of 

sum advanced for zaripeshgi on repudiation by 
heir of grantor—Jurisdiction of Civil Court. 

A suit by a person for return of the money 
advanced by him in consideration of a zaripeshgi 
lease, the validity of which is denied by the per¬ 
sons succeeding the grantor of the lease, on the 
ground that the consideration for the contract of 
lease has failed is a suit which the Civil Court is 
competent to try, and is not one for the Revenue 
Court. S. 230 of the Agra Tenancy Act does not 
apply to such a case. {Niamatullah and Allsop , 
JJ.) Mahomed Anis v. Iqbal Husain. 173 I.C. 
642=10 R. A. 485=1938 R D. 88=1938 A.L.R. 
158=1937 A.W.R. 990 = 1937 ALT. 1202=A. 
I R. 1938 All. 29. 

-Ss. 230 and 123— Attachment, under decree 

for arrears, of crops in different zamindari—Dis¬ 
traint by that zamindar—Civil suit to declare dis¬ 
traint fictitious and that rent paid was on basis of 
batai— If barred by S. 230 

Where a person who had obtained a decree for 
arrears of rent, attached certain share of stand¬ 
ing crop, in a different zamindari, but the other 
zamindar distrained tlie whole crop for his own 
arrears, a civil suit to declare the distraint fictiti¬ 
ous and to declare that the rent paid to that 
zamindar was on the basis of batai is maintainable 
and is not barred by S. 230 of the Tenancy Act, 
for the plaintiff not being a landholder with 
reference to the land in question could not file a 
suit under S. 123 of the Agra Tenancy Act. 
(Bennct and Derma. JJ.) Ali Ahmad v. MkhaR- 
ban Ali. 179 I.C. 814=11 R.A. 389=1938 A.L* 
J 1076=1938 RD. 880=1938 A.W.R. (H.C.) 
786=A I.R. 1939 All. 59. 

— -S. 230— Joint lease for agricultural land 
and for shops—One sum of rent reserved for both 

Suit for arrears of rent—Jurisdiction of Re¬ 
venue Court. 

A suit for arrears of rent due under a joint 
ease for both the agricultural land and for shops, 
reserving one sum of rent for both the proper- 
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ties, can be entertained only by a Civil Court, 
ouch a suit does not fall under the Fourth Sche¬ 
dule of the Agra Tenancy Act, and consequently 
l * ls cognizable by the Revenue Court. 
{Ganga Nath and Smith , //.) Dau Dayal v 
Ram Prasad. 58 All. 1050=165 I.C 649=9 R 
A. 293=1936 A.L.J. 1009=1936 R D 293—1936 
A.W.R 696=A.I R. 1936 All 741 

— -S. 230 Bar under—Suit by a tenant against 

his co-tenant for profits—Jurisdiction of Court of 
o mall Causes to try. J 

Where the plaintiffs claim profits in proportion 
to their share in the holding on the allegation 
that they were co-tenants with the defendants, 
or certain land which was exclusively in the culti¬ 
vation of the defendants, the suit is exclusively 
cognizable by Civil Court. The bar provided 

*fL? : 230 ,°f, t 1 he A S ra Tenancy Act will be 
e rective only if the suit is of the nature specified 

luf Sch. 4 to the Act. The mere fact that the 
defendants alleged that the plaintiffs were not the 
tenants of the holding would not oust the iuris- 
diction of the Civil Court. {Niamatullah and 

. Ram v ' Dhara - I-L.R. (1938) 
All. 462—176 I.C. 514=11 R A. 117=1938 R D 

725=1938 A.L.R. 639=1938 A.W R (HO 326 

—1938 A.L J. 519=A.I.R. 1938 AlT/ 37 "' } 6 

——-S. 230 Jurisdiction of Revenue Courts— 
lest Perpetual lease by co-sharers, including 
m 1 in ° rs ~Jr andl ° r f d and tenant relationship establi- 

CiviTcourt rS ’ 1 Can a9itate validit y °f le <*se in 

In the case of agricultural lands, when once the 
relationship of landlord and tenant is established 
between the parties, their rights and liabilities can 
be adjudicated upon by the Revenue Courts only 
Where agricultural land is granted on a perpetual’ 
lease by all the co-sharers who were majors and 
by the. mother on behalf of the minors and the 
lessee is in possession as a tenant, though the per- 

P et ji a J eaS j ma ^ * nva ^d, the relationship of 
landlord and tenant is established, and as such 
any agitation as to the invalidity of the lease can¬ 
not be carried on in a Civil Court. ( Bennet. A.C 
J> and Verma. J.) Tahad Ali v. Israr I L R 
(1939) All. 89=180 X C. 504=11 R A 466-1938 
A.LJ 1110=1938 A.W.R. (H.C.) 788=1^8 R 
D. 910=A.I R.1939 All. 121. 


AND 


»94 


AGRA TENANCY ACT (1926), S. 239 

r» ^V'”” °lss 

(DarlinTs M.^andBomfJrTT M ) " Ram p"*' 

K7 b .gr« p '*“ a 1938 R D ^=>«Ta p »: 

^ tnekadar being recorded as such on blunder- 

taking to surrender possession after Civil Court\ 

^decree bt^r^fr applyin 9 f 0r mutation after 

ofipoJ by 

o one x who applied for mutation. The morb 

injf a vo^ 6 

possession as against the mortgagor. When the 
g a gee applied for mutation and removal of 
5 °P u poSed the application. Val ° f 

distinct from th e a ?°# SeSS . i ? r V 8 f a Proprietor was 
" ct tro u m , tJ ? at of a thekadar and all that the 
mortgagee had been given by the Civil Court was 

proprietary possession and that if he though tilt 
t„L / / WaSrea i ly void initio or had come 

open To him a to 0 fiI CC with his P r °™se?Tt w“s 


~ S. 238 Assistant Collector not embmaiproA 
'officer, °iftiuH and ^~ P ^eedings before sJc h 

poSuTdeT^^ o Tc’t 

with the powers of a Collector for the puroosenf 
carrying out sale of landed property all fhp or 

ceedings in his Court, in execSVf a decree' 

for arrears of land revenue, are ab initio null and 
void. {Darling, S M. and Marsh, J. M.) Ram 

S. 230— Relief falling within competence of 254=?938 R D A ^57 ARUP " 1938 A.W.R. (B.R.) 

UP C rxli.vi - M/VI 1 S'* J 


Kevenue Court—Jurisdiction of Civil Court. 

Where a landholder brings a suit that the trans¬ 
feree of a fixed rate tenant has no right to build a 
house on the ground that it does not constitute 
improvement, adequate relief can be granted by 
Revenue Court under Ss. 82 and 120 and hence 
only Revenue Court has jurisdiction to try the 
suit. {Bennet and Verma, //.) Kashi Kahar v 
Asharfi Singh. I.L.R (1938) All. 754=177 T c’ 
450=11 R.A. 199=1938 A.L.R. 747=1938 a'l' 
J. 720=1938 A.W.R. (H.C.) 522=1938 R D 714 
=AI.R. 1938 All. 511. 

“ T—S 230—-Usufructuary mortgage of zamin- 
d . an —Quabuhyat by mortgagor retaining posses¬ 
sion on payment of rent—Separate deed charging 
rent on equity of redemption—Suit in Civil Court 
to enforce charge for arrears of rent—Maintain¬ 
ability. See Agra Ten. Act, S. 216. 1936 R.D. 2. 

* S. 234 — Jurisdiction—Decree for arrears of 

rent—Agreement to enhance rent—Power of As¬ 
sistant Collector of 2nd class to include in decree. 

Q.. D .—13 


Ss. 238 and 258 —Decree of Revenue Court 

sent for execution to Collector _ Tmvi -f* u 

latter to Sales Officer-Legality* ran sfer by 

W here an application for execution of a Re- 
venue Court decree for execution against the 
share of the judgment-debtor in a revenue olv- 
mg rnahal, under serial No. 13 of List II“f slh 

executeTheT a lenan ?y. A <=t, the Collector must 
execute the decree as if it were a decree of hie 

own Court He cannot transfer the execution— 

‘case’ under S 258_P r oceedings 

Sales OffirJr S ' 2 K 8 T t0 an A , ss,stant Collector or 
bales Officer subordinate to him, unless the officer 

to whom it is transferred is invested with the 

powers of a Collector under S. 238 of the Act. 

{Drake Brockman, S . M. and K n ox t /. M.) Mu- 

QADDAM Ali v. Maheruddhujh Singh. 1936 R. 
x y / . 

T J~~ S. 239 —Order by Collector empowerinn 
Honorary Assistant Collector to entertain plaint l 
If confers power to entertain applications. 
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An Honorary Assistant Collector who has been 
empowered by order of the Collector to entertain 
plaints in suits, has jurisdiction to entertain appli¬ 
cations as well although the word “application” is 
not specifically mentioned in the order. It must 
be deemed to cover applications also and both 
plaints and applications can be filed in the Court 
of the Honorary Assistant Collector under S. 239 
of the Agra Tenancy Act. ( Drake Brockman , .S'. 
M. and Knox , /. M.) Ramji Lal v. Bharat 
Singh. 1936 R.D. 195. 

__S. 240 —“ Court” — If includes District 

H \i is impossible to hold that the word “Court” 
used in S. 240 must necessarily mean the “Re¬ 
venue Court” of the first instance (i.c.) the As¬ 
sistant Collector, or the Collector and not a Dis¬ 
trict Judge. (Suleiman, C.J-and Bonnet , /.) 
Pancham v. Rameshwar. 162 I.C. 954=8 R.A. 
919=1936 R.D. 144=1936 A.W.R. 393=1936 A. 

L. J. 337=A.I.R. 1936 All. 376. 

-S. 241— Suits for arrears of rent under 

S. 132 against same tenant by same landlord in 
respect of different plots—Appeal in one only- 
jurisdiction of Collector in appeal to modify 
decree in another suit not appealed from. 

Under S 241 of the Agra Tenancy Act, the 
Collector has no jurisdiction to modify the decree 
passed in a suit for arrears of rent under S. 132, 
when there is no appeal duly presented with re¬ 
gard to that suit, though an appeal is validly 
before him in respect of another suit against the 
same tenant by the same landlord with regard to I 
another plot. ( Darlinc /, S. M. and Bomford, J. 

M. ) Ganga Singh v. Dvvarka Prasad. 1937 R. 
D.‘ 14. 

-S. 242— Applicability—Court of a Small 

Cause Court Judge. 

A forum such as a Small Cause Court Judge 
has no jurisdiction at all under the Agra Tenancy 
Act as an appellate Court. S. 242 of that Act 
only refers to the Court of the District Judge and 
not to a Court such as the Court of the Small 
Cause Court Judge. (Bonnet and Korina, JJ.) 
Kashi Kahar v. Asharfi Singh. I L R. (1938) 
All. 754=177 I.C. 450 = 11 R A. 199=1938 A.L. 
R 747=1938 A.L.J. 720=1938 A.W.R.. (H.C.) 
522=1938 R.D. 714=A.I.R. 1938 All. 511. 

-S. 242—Appeal against order under S. 144, 

C P. Code —If lies. See Agra Tenancy Act, 
Ss. 3 and 242. 1938 A.L. J. 988. 

-*S. 242—Decree under S 227—Execution by 

Collector—Order in execution—Appeal—Forum 
—District Judge or Commissioner. See Agra 
Tenancy Act, S. 227. 1936 R.D. 197. 

---S. 242 (1) (d)— Appeal to District Judge — 

Competency—Decision of Revenue Court in suit 
under S. 223 in which the liability to pay revenue 
is denied. 

An appeal does lie to the District Judge under 
S. 242 (1) ( d ) of the Agra Tenancy Act against 
the decision of the Revenue Court in a suit for 
the recovery of arrears of revenue brought under 
S. 223 of the same Act, if the defendant pleads 
that he is not liable to pay any revenue at all. 
( Bennet, Allsop and Verma, JJ.) Mahender Man 
Singh v. Badri. I.L.R. (1939) All. 704=182 I.C. 
602=12 R.A. 35=1939 A.L.J. 489=1939 A.W.R. 
(H.C) 433=1939 O.L.R. 427=1939 R.D. 367= 
A.I.R. 1939 All. 433 (F.B.). 


AGRA TENANCY ACT (1926), S. 242. 

-S. 242 (1) (a) and (d) —Appeal to District 

Judge — Essentials. 

Though a suit may be one under S. 221 of the 
Agra Tenancy Act, it is only when the amount of 
revenue annually payable is in issue that an 
appeal lies to the District Judge. When a person 
denies his liability to pay the amount claimed, 
there is no issue about the amount as there is no 
contention about it. (Ganga Nath, J ) Moham¬ 
mad Yusuf Ai.i Khan v Shiam Kunwar. 174 
I.C. 448=1938 R.D. 144=1938 A.L.R. 275=10 
R.A. 576=1938 A.W.R. (H.C.) 24=1938 A.L J. 
3=A.I.R. 1938 All. 135 

-S. 242 (d)— Applicability — Suit by lambar- 

dar for revenue against co-sharers—Plea of denial 
of liability to revenue—Appeal to District Judge 
—If lies. 

S 242 (d) contemplates only suits in which 
liability for revenue is not denied, but the amount 
of the revenue annually payable is in dispute 
between the parties in the Court of first instance 
and also in appeal. It has no reference to the 
question of the liability for revenue. When the 
defendants therefore plead that they are revenue 
free proprietors and are not liable to pay any 
revenue, S. 242 ( d) does not apply, and no appeal 
therefore lies to the District Judge in such a case. 
(Ganga Nath, J.) Kameshwari Prasad v. Dina 
Nath. 1936 R.D. 17. 

—--S. 242 (3) fa)— Scope — Question of pro¬ 

prietary right—IVhether lands arc sir lands or 
tenancies—Appeal to District Judge—If lies 
A question whether certain lands are the sir 
plots of a person or whether they are their 
tenancies would not be a question of proprietary 
right within the meaning of S. 242 (3), Agra 
Tenancy Act, and no appeal therefore lies to the 
District Judge in such a case. An appeal would 
lie only to the Court of the Commissioner. 

( Sulaiman, C.J. and Harries, J.) Ram Chandra 
Singh v. Misrilal. I.L.R. (1937) All. 958=172 

I I C. 629=10 R.A. 418=1938 A L.R. 18=1937 
A.W.R. 888=1937 R.D. 532=1937 A.L.J. 1204 

=A.I.R. 1937 All. 790. 

-S.242 (3) (a) —Suit under S. 44 of Ten¬ 
ancy Act—Defendant pleading lease—Question 
of proprietary right if in issue—Appeal from 
decision in suit — Forum. 

Where in a suit under S. 44 of the Tenancy Act, 
it was admitted that the plaintiff was a zamindar, 
but it was contended by the defendant that he 
was a lessee of proprietary rights, and the suit is 
dismissed,the appeal lies to the Commissioner and 
not to the District Judge, for as the lease is not 
a transfer of proprietary interest in land under 
the Tenancy Act, there is no question of proprie¬ 
tary right in issue between the plaintiff and the 
defendant. (Iqbal Ahmad and Bajpai , JJ.) 
Bhairo Kumar v. Markandf. Gir. I.L.R (1939) 
All. 822=185 I.C. 767=12 R.A 347=1939 A.L. 
J. 620=1939 A.W.R. (H.C.) 585=1939 R.D. 
444=A.I.R. 1939 All. 679. 

“—■—S. 242 (3) (b)— Decision on a question of 
jurisdiction—Decision on a concession by an 
Advocate—Right of appeal. 

Where a question of jurisdiction was raised 
and an issue was also framed, but as it was con¬ 
ceded in arguments, the finding on the issue was 
. recorded as based on such concession, and where 
= regarding which grounds of appeal are taken, 
there is a suit in which a ‘question of jurisdiction 
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has been decided and is in issue in the appeal’ and 
hence an appeal lies under S. 242 (3) (6) of the 
Tenancy Act. (Bennet and Verma, JJ.) Maha¬ 
raja of Benares v. Bauleshwar Singh. 181 I. 

C. 852=11 R.A. 619=1939 R.D. 101 = 1939 A. 
W.R. (H.C.) 150=1939 A.L.J. 120=A.I.R. 1939 
All. 210. 

Ss 242 and 248 (3) —Suit for profits under 
S . 227 —Decree by Assistant Collector—Execution 
sale—Order of Collector confirming — Appeal — 
Forum—District Judge or Commissioner. 

An order passed by the Collector confirming a 
sale carried out by the sale officer in execution of 
a decree for profits passed by an Assistant Collec¬ 
tor under S. 227 of the Agra Tenancy Act is ' 
appealable to the District Judge under Ss. 242 J 
and 248 (3), when the value of the subject-matter i 
exceeds Rs. 200 and no appeal lies to the Com¬ 
missioner. ( Darling, S.M, and Bomford, J. M.) ' 

Kalyan Singh v. Bhagwan Singh. 1937 R.D.' 
37. 

———Ss. 242 (3) (a) and 252 — Applicability — 
Suit against lambardar for arrears of profits — 
Question of proprietary right involved—Appeal 
— Revision. j 

Where a question of proprietary right is raised 
in a suit by a co-sharer against the lambardar for 
arrears of profits, the case is one in which'an 
appeal lies to the District Judge under S. 242 (3) 
(a), and, therefore, no revision lies to the Board 
of Revenue under S. 252 of the Agra Tenancy 
Act. (Drake Brockman , S'. M. and Knox, J. M ) 
Shib Karan Singh v. Jiwa Kunwar. 1936 R.D. 
29. 

-S. 243 — Interpretation—Right of second 

appeal — Condition. 

S. 243 of the Tenancy Act requires that a ques¬ 
tion of proprietary title should have been in issue 
between the parties claiming such right in the 
first appellate Court and shall be in issue in the 
appeal. The section clearly indicates that the 
dispute between the parties should be as regards 
their respective proprietary rights and that each 
party should be claiming such right. The mere 
fact that the defendant is denying the plaintiff’s 
proprietary right without setting up any proprie* 
tary right in himself would not bring the case 
within the scope of the section. The intention of 
the Legislature by using the words “parties 
claiming such right” obviously was that the 
parties between whom the dispute arises should 
each claim such a right. 1930 A.L.J. 1065 and 
A.LR. 193^ All. 568, Overr. ( Sulaiman, C.J. and 
Bajpai.J.) Kan Kuar z/. Atal Behari Lal. I. 
L.R. (1937) All. 138=165 I.C. 736=1936 R.D. 
432=1936 A.W.R. 954 = 1936 A.L.J. 1007=A.I. 
R. 1936 All. 800. 

--S. 244 — Mixed question of law and fact — 

Second appeal—Question of admission to tenancy. 

The question of admission to tenancy might be 
interpreted as a mixed question of law and fact 
and as such on that ground a second appeal might 
be admitted. ( Darling , S.M. and Mehta, J.M.) 
Nand Lalt/. Wajid Ali. 1938 A.W.R. (B.R.) 
547=1938 R.D. 672. 

--S. 244 — Second appeal — Interference - No 

doiibt as to identity of plot—Difference in area 
owing to mistake in measurement—Court being 

misled. 

Where there is no doubt about the identity of 
the plot in question, but the Commissioner was 


misled by the difference in the area of the plot 
which was due to a mistake in the measurement, 

; order can be set aside in second appeal 
( Darling , S.M. and Mehta, J.M.) Madhai Saith- 
war V. Tulsi ICewat. 1938 A.W.R. (B.R.) 373 
=1938 R.D. 735. V ' 

! “ S. 247— Construction and effect—Order by 

Assistant Collector , second class , on review appli¬ 
cation—Appeal— C. P. Code, O. 47, R. 7. 

Under the special rule of law enacted by S. 247 
of the Agra Tenancy Act, all orders of an Assis¬ 
tant Collector of the second class passed on 
review, when granting or rejecting the applica¬ 
tion for review, are appealable without the limi¬ 
tations and restrictions given in R. 7 of O. 47, 
C. P. Code. ( Drake Brockman , S M. and Knox , 

J.M) Algu Kewat v. Ghirau Tewari. 1936 

R. D. 257. 

S. 248 (3)— Execution proceedings gov¬ 
erned by O. 21, C.P. Code — Order confirming sale 
Appeal Forum — Either revision or appeal 
under para. 1011-/1 or 1011 of the Revenue 
Manual — Competency. 

Where the execution of a decree in a suit under 

S. 132 of the Tenancy Act is governed by O. 21, 
C. P. Code, an appeal against the order confirm¬ 
ing the sale of the judgment-debtor’s property 
lies under S. 248 (3) of the Tenancy Act to Dis¬ 
trict Judge if the value of the subject-matter 
exceeds Rs. 200. No appeal nor revision lies to 
the Commissioner under paras. 1011 and 1011-A 
of the Revenue Manual in such a case. ( Darling , 
S.M. and Bomford, J.M.) Asa Ram v Parma 
1938 A.W.R. (B.R.) 158=1938 R.D. 254. 

-Ss. 248 (3) and 226— Order of Collector 

confirming sale in execution of decree for profits 
— Appeal — Forum. 

An appeal against an order of Collector con¬ 
firming a sale in execution of a decree for Rs. 225 
passed in a suit for profits under S. 226 of the 
Agra Tenancy Act, lies not to the Commissioner, 

but to the District Judge under Cl. (3) of S. 248 

of the Act. {Darling, S.M and Bomford, J M) 
Amir Hasan v. Badri Prasad. 1937 R.D. 373 
(1 )■ 


-Ss. 248 (3) and 252 —Stay of execution of 

decree for ejectment — Appeal, if lies to District 
Judge—Revision to Board — Competency. 

Where an Assistant Collector stays the execu¬ 
tion of a decree of ejectment, the order though 
one under S. 47, C. P. Code, will not be open to 
appeal to District Judge by reason of Ss. 248 (3) 
and 242. Hence it is open to revision by the 

7^ rd u " der S - 252 - ( Darling, S.M. and Mehta, 

J.M.) Holdsworth v . Zamindar Chaudhuri 
1938 R.D. 801. 


J (3) and 253 —Ejectment order 

under S. 80— Appeal — Revision—Jurisdiction of 
High Court. 

An order of ejectment passed under S. 80 of 
the Agra Tenancy Act is appealable to the Dis¬ 
trict Judge under S. 248 (3) of the Act; and a 
revision lies to the High Court under S. 253 of 
the Act and not to the Board of Revenue. ( Nia - 
matullah, J.) Aisha Bibi v. Divandar Prasad. 
1937 A.L.J. 259=168 I.C. 680=9 R.A. 665= 
1937 A.L R. 392=1937 R.D. 131=1937 A.W.R. 
195=A.I.R. 1937 All. 350. 

-S. 249— Appeal — Order of remand by Dis¬ 
trict Judge — A ppealability — Remedy. 
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* he Agra Tenancy Act does not provide for an 
appeal from an order of remand ; but the order 
can be questioned by a superior Court when the 
final decree is appealed from, under S. 105 (1), 

C. P. Code, which applies to suits and appeals 
under the Tenancy Act, though S. 105 (2) does 
not apply, as the Tenancy Act does not allow an 
appeal t rom an order of remand. ( Niamatullah 
and Allsop, JJ.) Sri Ram v. Jai Kishan Lal. 
ILR (1938) All. 79=1938 R.D. 66=1938 A L. 
R 57 = 172 I.C. 964=10 R.A. 448=1937 A.W.R. 
1075 = 1937 A.L J. 1237=A.I.R. 1938 All. 37. 

--S. 249— Order dismissing objection by 

judgment-debtor in execution—Second appeal. 

No second appeal lies from an order passed in 
appeal dismissing an objection by judgment- 
debtor in execution. (Bonnet, J.) Gulab L)evi 
v Abdul Ghafur Khan. 166 I.C. 229=9 R A. 
382=1937 A. L.R. 2=1936 A.W R. 984=1936 A. 
L.J. 1235=A I.R. 1936 Ail. 868. 

-S. 249— Order under S. 79— Second appeal. 

No second appeal lies to the High Court from 
an order under S. .79 of the Agra Tenancy Act 
passed by the District Judge in appeal. ( Allsop, 
J.) Mubarik Hasan v Ishri Prasad. 163 I.C. 
971 (1 )=9 R.A. 104 = 1936 A.W.R 472=1936 R. 

D. 186 = 1936 A L J. 678=A.I.R. 1936 All. 451. 

-—S. 249— Second appeal — Appellate order of 

Revenue Court in execution proceedings—If ap¬ 
pealable. 

No further appeal lies against an order passed 
in appeal by a Revenue Court in execution pro¬ 
ceedings. ( Allsop , J.) Jannat-un-Nissa Be- 
gam v. PARSHADI. 185 I C. 808 = 12 R.A. 355= 
1939 A.W.R. (H.C.) 793=1939 A.L.J. 1014= 
A.I R. 1940 All. 28 

--S. 249— Suit for profits — Order of remand 

by District Judge on appeal — Appeal, if lies. 

No appeal lies to the High Court from an order 
of remand passed by a District Judge on appeal 
in a suit for profits. ( Sulaiman, C.J. and Bennet, 
J.) Pancham v. Rameshwar 162 I C. 954=8 
RA 919=1936 R.D. 144 = 1936 A W.R. 393= 
1936 A.L J. 337=A I.R 1936 All. 376. 

-Ss. 249 and 3, Cl. (14)— Second appeal 

from order passed under S. 47, C. P. Code, under 
Tenancy Act—If lies —' Decree ’ under Tenancy 
Act—Meaning of. 

The definition of a ‘decree’ given in S. 2, Cl. (2) 
of the C. P. Code does not apply to the Agra 
Tenancy Act. Under the Agra Tenancy Act, a 
‘decree’ as defined in S. 3, Cl. (14) means any 
order which so far as the Revenue Court is con¬ 
cerned, finally disposes of a suit. So it does not 
include the determination of any question within 
S. 47, C P. Code. Any order passed under S. 47 
is not a decree but remains an order under the 
Agra Tenancy Act. Hence no second appeal 
■would lie from an order passed under S 47, C. P. 
Code, under the Tenancy Act. Where a lower 
appellate Court assumes jurisdiction in a matter, 
treating it as one in which a second appeal is 
allowed by a statute, a second appeal would lie to 
the High Court and the High Co irt could then 
correct the mistake of the lower Court. But it is 
not so in a case which, a$ treated by the lower 
Court, is one in which, a second appeal is ex¬ 
pressly prohibited by the statute. ( Ganga Nath, 
J.) Dharam Singh v. Tikam Singh. 174 I. C 
481=10 R.A. 586=1938 A.L.R. 280=1938 A L 


AGRA TENANCY ACT (1926), S. 251. 

J. 63 — 1938 R.D. 149=1938 A.W.R. (H.C.) 53= 
A I.R. 1938 All 124. 

-S 250— Review—Observance of provisions 

of O. 47, C. P. Code, if obligatory. 

The absence of reference to O. 47, C. P. Code, 
in S. 250 of the Agra Tenancy Act in the terms in 
which that order is referred to in S. 251 of the 
Tenancy Act, makes it quite clear that in the case 
of reviews before the Board the observance of 
the provisions of O. 47 are not legally obligatory. 
{Mehta, S.M. and Harper , J.M.) Ruber Singh 
v. Baijnath Singh. 1940 R.D. 193=1940 A.W. 
R. (B.R.) 71. 

--—S. 251 —Ejectment order under S. 79 

against several co-tenants—Application for review 
by one—Plea of non-service of summons — Appli¬ 
cant's brothers and uncle taking prominent part 
in ejectment proceedings — Inference — Review — 
If to be alloivcd. 

An application for review of an order of eject¬ 
ment should be refused where the case has been 
actually defended by one of a number of defen¬ 
dants having a common interest, even if there be 
some doubt about the due service of summons on 
one of several such persons. Where an applicant 
for review pleads non-service of notice as the 
reason for review, but it is found that his uncle, a 
co-tenant has actually taken a prominent part in 
the ejectment proceedings, as also his own full 
brothers, it has to be held that the applicant has 
had full knowledge of the proceedings, and his 
application for review has to be rejected. {Dar¬ 
ling, S.M.) Ganga Saran v. Hoti Lal. 1937 
R.D. 42 

-S. 251 —Order for ejectment follozvcd by 

order for possession — Reviezv — Non-service of 
notice personally on tenant—Poverty and illi¬ 
teracy of tenant—If grounds for review. 

The law does not lay down that orders for 
ejectment under S. 86 of the Agra Tenancy Act 
and orders for delivery of possession may be re¬ 
viewed or cancelled because notices have not been 
personally served on the tenants; nor does it 
allow review or cancellation because the tenants 
defendants are poor and illiterate. {Drake 
Brockman, S. M,and Knox, J A/.) Ramji Lal 
v. Bharat Singh. 1936 R,D. 195. 

-S. 251— Reviezv—Limitation —Ejectment 

order—Starting point. 

1 he date of delivery of possession is the date 
from which the period of limitation is to be 
counted for purposes of an application to review 
an order of ejectment. (Marsh, S.M and Mehta , 
J.M) Jammi Kuer v. Mathuri. 1939 A WR. 
(B.R.) 87=1939 R D. 275=1939 A.L.J. (Supp.) 

• » • 

" S. 251— Review of ejectment order—Hold¬ 
ing sub-let when possession delivered—Limitation 
—Starting point. 

Where after an order of ejectment possession 
had been given to the landlord of a holding which 
was sub-let at the time of the delivery of posses¬ 
sion, the order of ejectment may be reviewed 
even though the application for review is filed 
long after possession had been given, but is with- 
in tunc from the date of the knowledge of eject* 
ment. (Marsh, S.M . and Mehta, J M ) Shambhoo 
Nath v. Shf.r Singh. 1939 A.W.R. (B R ) 90= 

1939 R.D. 433. 1 J 

-—S. 251 — Reviezv of ejectment order—Limi¬ 
tation—Starting point . 
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The only safe date from which limitation can 
run in order of ejectment cases is the date on 
which possession is actually delivered. {Marsh. 

4 w b^d d ?' Tot a v. Asa Ram. 1939 

\ ( , B „ R > 10 , 0=1939 A L *J. (Supp.) 80. 

—— 2b2—Failure to award costs—Revision 
failure to award costs has, no doubt, been held 

Iw a g , rou ". d fo r revision. But it is undesirable 
that applications in revision should be encoura¬ 
ged in trivial cases where the amount at stake in 

Warling, S.M. and Bomford, 
R D 37g AHBO ° B Ullah v - Rah mat Ullah. 1937 

——S. 252—. Finding of fact—Production of 
additumat evidence before the Board—Desirabi- 

Per Mehta. J.M (Marsh. S.M.. contra)- 
Where there is a. finding by the Collector as to the 
non-exustence ot a practice of payment of rent 

of faoi SU V- enant u t0 the mort sagee, it is a finding 

Jo allow m S k C , ! 3 CaSe il wou,d he dangerous 

on Inrf V'l ; tenant to go before the Commis- 
sioner and fail to convince him as to the exist¬ 
ence of the practice and thereafter to allow the 

W e thp r R°n n P roduce additional evidence be- 
comp Board to show . that the Collector had 

! decl ^’ on - (Marsh, s M. and 

R D 4)9 3 w 'r 'Ie R fat 1138 

<2) k»i , “ i , s l r d 5 " s Xo i > 3 A 2 

Tenancy Act, Ss. 132 (2) and 252. 1938 R.D. 

No revision lies under S. 252 of the Agra 
nancy Act against a Commissioner’s order 
under R. 13 of O. 9, C. P. Code, refusing to s" 

rlefrlv an deCree ' as O. 43, R. 1 (d) 

clearly provides that an appeal would lie there¬ 
from. (Mehta. J.M.) Jai Devi n. Chaudhri 
Raghu bir Narain. 1938 A.W.R. (B.R.) 388 

S, 252 Revision — Stay of suit for inade- 
Watereasons—If aground. T 

Where a trial Court for grossly inadequate 
reasons postpones a suit, the Board has Cide 
p wers under S. 252 of the Tenancy Act to inter¬ 
im m r j v ™°? Wlth ,uch an order - (Darling 
S.M. and Mehta. J.M.) Ram Lal vi Nawal 

R ) S 60 >RE 1938R D M5 (1) = 1939 A.W.R.% 

—-S. 252 (c)— Material irregularity contem- 

Pjated by—Absence of adequate service of notice 
to appear — Revision . 

Where there is no adequate service of a notice 
to appear, it constitutes a material irregularitv 
as contemplated by S. 252, Cl. (c) of the Agra 
Tenancy Act and the Board can therefore exer¬ 
cise its revisional powers and pass such orders 
as it thinks fit. ( Darling , S.M. and Mehta , J M ) 

Raj v. Mangal Sen. 1938 R.D 929—1939 
A.W.R . (B R.) 54. * 

. S * 252—Powers of revision—Improper ad¬ 
mission of application under S. 132 (2)_ Inter- 

s ^he Board has full powers of revision under 
a. u the Collector has improperly admitted 

a n Th P p C A t,0n Under 132of ‘he Act against 
a Thekadar, notwithstanding the provisions of 

, of the same Act. ( Darling, S.M and 
Marsh, J.M.) Secretary of State v. Ram Nath 


AND 
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Singh. 1938 R.D. 798=1938 A.W.R. (B.R.) 410. 

7“ 252 — Revision — Competency — Order 

staying execution of decree for ejectment. See 

R D A 801 NANCY ACT ’ SS ' 248 (3) AND 252 * 1938 


s - 252 — Revision—Grounds — Absence of 
hard and fast standard as to what is an illegality 
or irregularity—Finding not based on evidence. 

It is impossible to lay down a hard and fast 
standard of what constitutes such illegality or 
jrregulanty as would justify interference. Where 
a Collector s finding was not based on the evidence 
on the record and he had entirely failed to appre- 
ciate what constituted a separate property in which 

a lambardar has no share, and where it is clear 
tnat to deprive the lambardar of the right to 
collect rents of what may be a number of small 
tenants on behalf of a large number of petty co- 
®.?. rers w ould result in great confusion and 
cnmculty to all concerned, the circumstances were 
held to be sufficient to warrant the Board’s inter- 
rI5 ncc J. n revision - ( Darling , S.M. and Bomford , 
Sahde 0 v. Ram Saran. 1938 R.D. 742= 
1938 A.W.R. (B.R.) 359 (2). 


S. 252 Revision — Sale of landed property 
in execution of rent decree—Stay order conse¬ 
quent on the order under S 6 of the Encumbered 
Estates Act—No appeal—C. P. Code, S. 47. 

Where a judgment-d. btor’s landed property is 
brought to sale in execution of a decree for 
arrears of rent passed against him and before the 
sale is confirmed he obtains an order under S. 6 
of the Encumbered Estates Act and the Collector 
passed an order staying all further execution pro¬ 
ceedings. 

Held, no appeal lies against the stay order as it 
does not determine the rights and liabilities of the 
parties. S.47, C. P. Code, is not applicable to the, 
stay order. The Board can deal with the order of. 
stay in revision under S. 252 of the Tenancy Act. 

( Darling, S.M. and Bomford , J.M.) Chhater 
Sain v. Nagina. 1937 R.D. 510. 

.S. 252 Suit for profits against lambardar— 
Question ot proprietary right raised—Revision to 
Board of Revenue—If lies. Agra Tenancy 
Act, Ss. 242 (3) (a) and 252. 1936 R.D. 29. 

S. 252 (c)— Material irregularity—Assist¬ 
ant Collector giving plaintiff only Si weeks to 
deposit fees for fresh summons—Dismissal of 
suit on defaiilt by plaintiff—Interference in revi¬ 
sion— C. P. Code , O. 9, R. 5. 

Under R. 5 of O. 9, C. P. Code, a period of three 
months is allowed to a plaintiff when a summons 
is returned unserved. Where, therefore, in a suit 
for profits under S. 226 of the Agra Tenancy Act 
the Assistant Collector only allows the plaintiff 
some 3j weeks within which to furnish a new 
application and to deposit fresh fees for the issue 
ot another summons, and when through some 
oversight the plaintiff’s lawyer fails to do the 
needful, the Assistant Collector in a very summary 
fashion dismisses the suit, he acts with material 
irregularity within the meaning of S. 252 (c) of 
the Act, and his order is liable to beset aside in 
revision. ( Darling , S.M. and Bomford, J.M.) Sri 

Mwas Pershad v. Dudershan Pershad. 1937, 
R.D. 381. ‘ 

7 -S. 253— Revision— Conditions for _ Ordet 

in execution of decree passed by Special Office*, 
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under S. 35 ( c), IJ. P. District Boards Act — Revi¬ 
sion to High Court if lies 

According fo S. 253 of the Tenancy Act one of 
the conditions for a revision to lie to the High 
Court is that an appeal must lie to the District 
Judge from the suit or application decided by the 
Subordinate Revenue Court. Where an order is 
passed in execution in respect of a decree passed 
by a Special Officer designated by the Local 
Government under S. 35 (r) of the U. P. District 
Boards Act, no appeal lies to the District Tudge 
and hence no revision would lie to the High Court. 
(Bennet and Venna, JJ.) Sakdar Singh v. 
Chhotey Lal I.L.R. (1940) All. 178=1940 
A.W.R. (H.C.) 33=188 I.C. 314=1940 A.L.J. 44 
= 1940 R.D. 32=A.I.R. 1940 All. 194. 

-S. 258 —Order by Collector transferring 

execution to Assistant Collector — Appeal. 

An order by the Collector to whom a decree 
under S. 227, Agra Tenancy Act, is sent for exe¬ 
cution, transferring the execution case to an 
Assistant Collector under S. 258of the Act is 
appealable as an order under S. 47, C. P. Code, 
and the appeal lies to the District Judge. (Drake 
Brockman, S.M. and Knox, J.M.) Muqaddam 
Aliv. Maheruddhujh Singh. 1936 R.D. 197. 

--S. 264 and Sch. II, List 2, Serial 14— 

C. P. Code, 0.42, R. 1 (AH.). 

According to the provisions of S. 264 and serial 
No.14 of list 2 of the 2nd Sch.of the Agra Tenancy 
Act, the memorandum of second appeal must be 
accompanied by a copy of the judgment of the 
original Court This is unaffected by the proviso 
introduced into R. 1 of O. 42 by the Court, for 
the Court has no jurisdiction, to effect, by way of 
a rule, an amendment to the provisions of the 
Agra Tenancy Act. (Thom, C.J. and Ganga Nath, 
J-) Ram Bijai Prasad Singh v. Ram Rhantan 
Singh. I.L.R. (1939) All. 766=1939 A.L.J. 592= 
1939 A.W.R. (H.C.) 564=12 R.A. 291 = 184 I.C. 
895=A.I.R. 1939 All. 638. 

- S. 265—Lambardar—If entitled to receive 
capital money in land acquisition cases. Sec 
Lambardar. 66 I.A. 145=1 L.R. (1939) All. 460 
= 1939 A.W.R. (P.C.) 58 = (1939) 2 M.L.J. 98 

S. 265 —Admission to tenancy by lambardar 

?r.. ceased to have any share in the patti — 
Validity. 

Where a lambardar had ceased to have any 
share in the patti, an admission to tenancy in that 
patti by such lambardar would be invalid. (Dar - 
Ung, S.M. and Bom ford, J.M.) Daulat Singh 
v Sundar. 1938 A.W.R. (B.R.) 155=1938 R D 
247. 


r>* S V ?65 ~”Joint patti—Collection of rent — 
Jixght of lambardar Custom entitling co-sharer — 
— Proof—Evidence of. 

Under S. 265 of the Agra Tenancy Act, the 
lambardar in a joint patti is entitled to collect rent, 
unless by some contract or usage some other co- 
sharer is entitled to do so. It is possible to infer 
a custom or contract from a large number of 
instances in which the right of a co-sharer was 
repeatedly recognised in proceedings under S. 270 
of the Act but such evidence can berebutted. 
Oral evidence of co-sharers in proof or disproof 
of the custom or contract will be valuable. 
C Niamatullah, J.) Hadiyar Khan v. Umardaraz 
AliKhan. 172 I.C. 621=10 R.A. 411 = 1938 
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A.L.R. 11=1937 A.L.J. 788=1937 R,D. 347= 
1937 A.W.R. 595. 

-S. 265 — Lambardar—Right of, to collect 

rent or settle land in patti in which he has no inte¬ 
rest—Lessee settled by such lambardar—Right of 
co-sharers to eject. 

A lambardar has no legal right to collect rents 
or to settle land in pattis in which he has no share 
or interest. If the lambardar grants a lease of 
land in a patti in which he has no interest and 
admits a tenant, the lease is waste paper, and the 
tenant under the lease is a trespasser liable to be 
ejected by the co-sharers of the patti or their re¬ 
presentatives in interest. (Knox, S.M. and Grant, 
J.M.) Bakht Bahadur v. Baldeo. 1936 R.D. 
455. 

-S. 265— Right of lambardar to settle and 

eject tenants. 

S. 265 of the Agra Tenancy Act is perfectly 
clear and if any person denies the right of the 
lambardar to settle and eject tenants it must be 
proved that there is a contract or usage which 
debars him from collecting rents. The fact that 
one of the co-sharers is allowed to accept rents, 
which are brought to her, is not sufficient 
to deprive the lambardar of his ordinary rights. 
(Bomford, J M.) Ballarhdass v. Maiipal 
Singh. 1937 R.D. 171. 

-S. 265— Lambardar—Right to sue for rent 

—Absence of share in patti — Onus. 

The lambardar cannot sue for rents in a patti in 
which he has no share, but it is for the defendant 
concerned to prove that his field represents a 
property in which the lambardar has no share. 
(Darling, S.M and Romford, J.M) Sahpeov. 
Ram Saran. 1938 A.W.R. (B.R.) 359 (2) = 1938 
R.D. 742. 

-S. 265 —‘Usage’—What may not amount 

to—Significance of the term. See Agra Tenancy 
Act, Ss. 1 \2 and 265. 1938 R.D. 816. 

-Ss. 265 and 266— Lambardar having no 

share in the khewat —Suit by him in ejectment — 
Defendant sued on the ground that the lease got 
by her is fictitious—Maintainability of suit. 

A lambardar who had no share in the khewat 
to which the area in suit belonged, brought a 
suit under S. 44 of the Agra Tenancy Act for the 
ejectment of a lady as a trespasser on the ground 
that the lease got by her from her husband, the 
former lambardar, was fictitious. He had not been 
appointed as an agent on behalf of all the co- 
sharers nor have any of them joined him in the 
plaint. 

Held, that the suit is not maintainable. If the 
lambardar cannot collect rent, he cannot eject. 

Obiter. —I fall the co-sharers bring a suit for 
the ejectment of the lady, it will he open to them 
to establish that the lease granted to her bv her 
husband, cannot he recognised. (Darling, S.M. 
and Bom ford. J M ) Hoorjahan Bkgam r. 
Atarsf.n. 1937 R.D. 517. 

-Ss. 265 and 266— Co-trustees — Suit by one 

who is also lambardar but not described as such— 
Joinder of other trustee as co-plaintiff—If justifi¬ 
ed—Proper procedure. 

The fact that one of two co-trustees who is 
also the lambardar, does not sue for arrears of 
rent as lambardar does not entitle the other co- 
trustee to be added as a co-plaintiff in the suit. 
Since the plaintiff is a lambardar and is as such 
entitled to make collections, it is against his 
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interests that another person should be given the 
right to make collections. His failure to sue as 
lambardar would only deprive him of his costs, 
but cannot justify the grant of a decree in 
favour of the other co-trustee as well. ( Darling , 
S.M. and Bomford , J.M.) Hira Lal Roy Chow- 
dhury v. Annapurna. 1938 A.L J (Supp.) 9= 
1938 A.W.R. (B R.) 97=1938 R.D. 188. 

--S. 266— Co-sharers—Suit by one only for 

arrears of rent — Competency—Plea that suit not 
maintainable—When to be raised. 

One of several co-sharers cannot maintain a 
suit for arrears of rent. The tenant can plead 
that the suit by one co-sharer only is not main¬ 
tainable and he can raise this plea at any stage. 
The mere fact that one of the other zamindars 
and the son of another say in the witness box 
that they have no objection to the plaintiff suing 
alone cannot satisfy the requirements of the law. 
The plaintiff co-sharer must implead all the co¬ 
sharers as parties to the suit unless he can show 
that he is their appointed agent or is allowed by 

usage or contract to sue alone. (Darling, S.M. 
and Bomford , J.M.) Raj Kumar Rai v. Ram 
Lakhan. 1938 A.W.R. (B.R.) 105=1938 R.D. 
169. 

-S. 266— Joint patti—Ejectment of heir of 

statutory tenant—Suit by some only of the co¬ 
sharers — Maintainability—Burden of proof. 

The landholder is the person entitled to sue for 
ejectment of an heir of a statutory tenant; and 
the landholder in the case of a joint undivided 
patti is either the lambardar or the whole co¬ 
parcenary body of co-sharers, or that co-sharer 
who is entitled to receive the whole rent of the 
tenant. In a suit for ejectment of the heir of a 
statutory tenant by two of the sharers, who do 
not form the whole coparcenary body and neither 
of whom is the lambardar, the burden is on the 
plaintiff to prove that they used to collect, and 
had a right to collect, the whole rent of the defen¬ 
dant. In the absence of such proof no decree for 
ejectment can be made. ( Darling , S.M. and 
Bomford, J.M.) Bharosa v. Bijai Bahadur 
Singh. 1938 R.D. 163=1938 A.W.R. (B.R.) 

-*S. 266— Non-compliance with provisions of 

— Plea, if open to tenant who has exhausted all 
remedies to set aside ejectment order. 

A tenant who has exhausted all his remedies 
forgetting the ejectment order against him, set 
aside, and who even after a further locus 
penitentiae did not pay the decretal amount, 
cannot be permitted to plead that as the provisions 
of S. 266 of the Agra Tenancy Act were contra¬ 
vened, the ejectment order passed against him 
was illegal and that hence his possession was legal 
entitling him to a declaration under Ss. 121 and 
123 of the Act. (Marsh, S.M. and Mehta, /. M.) 
Shiv Sagar Pande v. Luchman Koeri. 1939 R D 
598=1939 A.W.R. (B.R.) 268. ' ' 

—-S. 266— Scope of—Creation of tenancy — 

Power of one of several co-sharers. 

The granting of a lease of agricultural plots is 
permitted by the Tenancy Act and every owner of 
an agricultural plot of land is, therefore, compe¬ 
tent to grant a lease of the same. But if the plot 
is owned by two or more co-sharers the right to 
grant a lease can be exercised jointly by them all 
or not at all. Each co-sharer has the right to 
enjoy possession of joint agricultural plots in 


AGRA TENANCY ACT (1926), S. 266. 

conjunction with his other co-sharers, but has not 
the right, without the concurrence of the other 
co-sharers, to introduce a tenant on the joint 
plots. It is this principle that has been given 
legislative sanction by S. 194 of the former and 
by S. 266 of the present Tenancy Act. (Iqbal 
Ahmad and Verma, JJ ) Lachhmina Kunwari 
V. iVf akfula Kunwari. I.L R. (1938) All. 441= 
175 I.C 902=11 R.A. 17=1938 R.D 463=1938 
A.L.R. 497=1938 A W.R. (H.C.) 199=1938 A. 
L.J. 333=A.I.R. 1938 All. 316. 

-S. 266—Scope of—Language, if allows 

agency to be implied. See Agra Tenancy Act, 
Ss. 132 and 266. 1938 R.D. 806. 

-S. 266 —S Hit by one of the co-sharers — 

When permissible. 

S. 266 of the Agra Tenancy Act does not bar a 
suit by one of the coparceners suing as a land¬ 
holder, if as a result of a private arrangement 
between the coparceners, he was allowed to act as 
the landholder. In the case of a private partition 
between co-sharers, the co-sharer in whose share 
a tenant’s holding lies, has the authority to eject 
without joining other co-sharers. (Mehta, J.M.) 
Habibulnisan Bibi v. Abdul Latif. 1939 A W. 
R. (B.R ) 108=1939 R.D. 377=1939 A.L.J. 
(Supp.) 68. 

-S. 266—“ Special contract **■— Form and re¬ 
quisites of—Necessity for written instrument — 
Actionable claim — T. P. Act , S. 130. 

A “special contract” under S. 266 must denote 
something special and the section suggests that 
there must be an instrument in writing to evidence 
such a special contract. A claim for rent to fall 
due in future being an actionable claim, the special 
contract must be in the form of an instrument in 
writing as contemplated by S. 130 of the T. P. 
Act. (Drake Brockman , S.M. and Knox, J.M.) 
Man Singh v. Roshan. 1936 R.D. 230. 

-S. 266—Vendee of sir land—Right to sue 

alone to eject sub-tenants on relinquishment of 
exproprietary rights by vendor. See Landlord 
and Tenant — Exproprietary tenant. 1936 R. 
D. 46. 

-S. 266 (1)—Construction and scope—Joint 

khewat khatas —Admission of tenant to occupa¬ 
tion by one co-sharer—Ejectment suit under S. 44 
by another — Maintainability. See Agra Tenancy 
Act, S. 44. 1936 R.D. 114. 

-S. 266 (1)— Co-sharers — Suit by one for 

whole rent from one tenant—Maintainability — 
Absence of custom or special contract—Effect. 

In the absence of proof of a custom or special 
contract to that effect an individual co-sharer in 
undivided mahal cannot maintain a suit for the 
whole rent against an individual tenant. It is, 
however, doubtful, whether an individual co- 
sharer can even sue an individual tenant for the 

even if there is a custom or 
special contract to that effect. (Drake Brock¬ 
man, S.M. and Knox, J.M.) Sundar Lal v. 
Chunni Lal. 1936 R.D. 357 (1). 

—-S. 266 (1)— Undivided patti — Co-sharers — 
Right of one to sue for whole rent. 

One of several co-sharers in an undivided patti 
is not entitled to collect, or to sue for, the whole 
rent, unless he happens to be the lambardar or 
unless he proves a special contract or a local 
usage entitling him to collect the entire rent. S. 
266 (1) is fatal to such a claim. He can only sue 
for his share of the rent. (Knox, S.M. and 
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Grant, J.M.) Chitra v. Shf.r Ali Khan. 1936 
RD. 321(1). 

S. 266 (2)— Applicability and scope — Sale 
of proprietary rights along with mahal— Under¬ 
taking to pay rent of ex-proprietary holding to 
vendor—Latter given right to collect whole rent— 
Undertaking acted upon for 50 years—Usage in 
mahal for ex-proprietary tenant to pay whole rent 
to vendee who accounted to co-sharers—Effect of 
—Right of vendee to realize entire rent. 

C.S., the proprietor of a fractional share in a 
mahal, who also held some sir land,sold his entire 
proprietary rights in the mahal along with his sir 
land to the plaintiff in 1880, C.S. thus became 
entitled to ex-proprietary rights in that sir. There 
was a covenant in the sale deed that C.S. should 
Pay the plaintiff purchaser a sum of Rs. 80 a year 

a f t he .£ ent of his ex proprietary holding, and the 
plaintiff-purchaser would be entitled to collect the 
whole rent of the holding. In pursuance of this 
covenant the plaintiff had been realising from C.S 
and after his death from his sons, the whole rent 
of the ex-proprietary holding from the date of 
the sale-deed up to the year 1930. It was also 
lound by the Court, in suits instituted by the 
plaintiff for rent, that there was a custom in the 
mahal for the ex-proprietary tenant to pay the 

rent to the purchaser who accounted for it to this 
co-sharers. 

Held, that the case fell within S. 266 (2), Agra 
lenancy Act, and that though the ex-proprietary 
tenant in the joint mahal was a tenant not only of 
the purchaser of his share but of the entire co¬ 
parcenary body in view of the custom or usage 
obtaining in the mahal and of the special contract 
contained in the sale-deed which was acted upon 
for about 50 years, the plaintiff-purchaser was 
entitled to realize not only his share of the rent 
but the whole of rent due from the ex-proprietary 
tenant. (Iqbal Ahmad, J.) Durrigai Singh v. 
Zohra S ULta n Bf.gam. 172 I.C 216=10 R A 

R TWao 7 j 1130=1937 A.W.R. 838=1937 
R D. 480=A.I.R. 1937 All. 760. 

S. 266 (2) and (3 )—Scope and effect of — 
Joint khewat Rights and powers of co-sharers— 
Collection of rents and admission and ejectment 
°f t ef Mnts--Right of individual co-sharers. 

S. 266 (2) of the Agra Tenancy Act means that 

!th^ W ‘ ,, , n0t , ? tcr£cre in any " ay with the 
right of single co-sharers, who under local usage 

or special contract are entitled to receive separate- 
y their share of the rent payable by a tenant realis¬ 
ing such share of the rent in any manner allowed 

ee f ect of S - 266 (3) is that the 
power of the co-sharers is severally limited to 

°* m ° ney due them from the tenants. 
The Act is silent as to who is entitled to admit 

tenants or eject them or eject trespassers. The 

reason !s that any recognitjon of the right of an 

individual co-sharer to so admit or eject tenants 

or trespassers would destroy the jointness of the 
property. There is also no provision made for 
the case where a co-sharer may by usage or spe¬ 
cial contract receive separately the whole rent of 

a J? ar i! 1CU,ar or particular tenants, presum¬ 

ably because if the tenants are, so to speak, 
divided up amongst the co-sharers, each individual 
co-sharer becomes the landlord of that tenant and 
for a!l practical purposes the so-called joint un¬ 
divided property becomes a congeries of specific 
properties held in severalty, (Drake Brockman 
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S.M. and Knox, J.M.) Seelo v. Kurya Singh 
1936 R.D. 114. 

Ss. 267 (2) and 242 (3) —Revenue Court 


returning appeal for presentation to Civil Court — 
Civil Court disagreeing with view of Revenue 
Court — Procedure. 

Where the Revenue Court returns the memo¬ 
randum of appeal for presentation to the Civil 
Court on the ground that as the finding of the 
Court below that the respondents have proprie¬ 
tary rights in the land in suit is being challenged 
in appeal, the proper forum is the Civil Court 
according to S. 242 (3), and if the appeal is pre¬ 
sented to the Civil Court, it is the duty of the 
Civil Court, if it disagrees with the view express¬ 
ed by the Revenue Court, to submit the record 
to the High Court with a statement of the reasons 
for his disagreement under S. 267 (2) of the Agra 
Tenancy Act. ( Darling , S.M.) Ahsan Alt 
Khan v. Gori Lal. 1937 R.D. 244 (1). 

S. 268— Applicability. 


S. 268 applies only to cases in which, if rightly 
instituted in a Civil or Revenue Court, an appeal 
lies to the District Judge according to law and 
cannot consistently with other provisions of the 
Act (S. 230 and S. 242), be applied to suits wrong¬ 
ly instituted in a Civil Court, in which, if rightly 
instituted in the Revenue Court, an appeal would 
have lain on the revenue side. ( Bcnnet and 
Verma, JJ.) Kashi Kahar v. Ashari i Singh. 
I.L.R.(1938) All. 754=177 I.C. 450 = 11 R A. 199 
=1938 A L R. 747=1938 A.L.J. 720=1938 A.W. 
R. (H.C.) 522=1938 R.D. 714=A.I.R. 1938 All. 
511. 

S. 269 (1)— Suit for enforcement of charge 


for arrears of rent in Civil Court—Dismissal on 
ground of suit being cognisable in Revenue Court 
—Appeal to District Judge—Transfer to Subordi¬ 
nate Judge—Jurisdiction of latter to determine 
appeal. 

A suit to enforce a charge for arrears of rent 
was dismissed as being cognisable by a Revenue 
Court. An appeal was taken to the District Judge 
who transferred it to a Subordinate Judge for 
trial. 

Held, even if the suit were not cognisable in the 
Civil Court—which was not the case—the Sub¬ 
ordinate Judge had jurisdiction to hear the 
appeal, and having all the materials before him, 
should hear and determine it under S. 269 (1) of 
I the Agra Tenancy Act. ( Harries and Rachhpal 
Singh, JJ.) Mahomed Ashraf Ali Khan v. 
Behari Lal. 169 I.C. 1004=10 R A. 89=1937 
A.L.J. 511 = 1936 R.D. 2=A.I.R. 1937 All. 478. 

—S. 270 — Applicability—Suit for arrears of 
rent by co-sharer—Plea of payment to another 
co-sharer—Latter becoming co-sharer only in year 
previous to year of suit—If valid defence to suit. 

Under S. 270 of the Agra Tenancy Act a person 
to whom the tenant pleads payment of rent in 
good faith must be a person to whom he has been 
paying up to the date of the institution of the suit 
for rent. A person who has come in as co-sharer 
only in the year just preceding the year of suit is 
not such a person and a payment to such a person 
is not a valid defence to a suit for rent by the 
other co-sharer. S. 270 is not applicable to such a 
case. (Drake Brockman, S.M. and Knox, J.M .) 
Man Singh v. Roshan. 1936 R.D. 230. 
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-S. 270 (2)— Scope of—Decree against third 

person impleaded under S. 270 (1)—// can he pas¬ 
sed. 

Cl. (2) of S. 270 of the Agra Tenancy Act con¬ 
templates a separate suit which. maybe brought 
by the landholder to recover his arrears of rent 
from the third person to whom the tenant might 
have paid the rent in question in good faith, or to 
get his proprietary right in the holding determined 
agamst the third person. S. 270 does not provide 
tor the passing of any decree against the third 
person who may be impleaded under its provi¬ 
sions, and the reason is obvious. ( Ganga Nath , /.) 
t r K o*? 1 |’ T H ai ush Grander 1940 A 

All. 339 940 f' W R - (H -° ) 337=A.I.R. 1940 


~ P spute as to shares in suit for pro- 

V? Pjf l0r decision of Civil Court—Reference to 
Civil Court — Necessity. 

In a suit for profits though there is a dispute as 
to the exact shares of the parties, it is unneces¬ 
sary to refer the case to a Civil Court, where the 

parties have already resorted to it and the deci¬ 
sion of that Court was before the Revenue Court 
on a prior occasion in connection with a previous 
profits case. The decision in the earlier profits 

L ° p t era,e f s res Judicata, at least as 
E s j he r f* re l of Pities. (Darling, S.M . and 

fB N RT300=l 8 93 A 8 R J D ( |4T' ) 84=1938 A W * 

r' T S - 7 ??^ Jurisdiction — Civil and Revenue 
Courts-Dispute as to whether defendant is a 
mortgagee of sir or not. 

Where there is a dispute as to whether a defen- 
dant is a mortgagee of sir or not, it is for the 

VJ V1 S°£ rts !° decide that question. {Darling, S. 
M. and Bomford, J.M.) Kamakant Singh v 

?938 R D H 3°97 INGH ' 1938 A W R < BR > 334= 


• 7 . ® T ‘ 2 1\. S. C0 Pe—Dispute as to proprietary 
Jurisdiction of Revenue Court—Decision 
by Revenue Court—Finality of. 

Under S. 271,, Agra Tenancy Act, read with the 
Explanation (1) if there is a real and bona fide 
dispute between the parties upon the question of 
proprietary right, that question must be submitted 
to a competent Civil Court for decision and the 
Revenue Court should not decide the same. The 
Revenue Court has only power to decide the whole 
suit where it is clear that the question of proprie¬ 
tary right has already been decided by a compe¬ 
tent Court. But where there is a real doubt about 
the matter, it is the duty of the Revenue Court to 
send an issue on the point to the Civil Court for a 
decision ; and if it decides a question of proprie- 
tary right when it ought not to do so, its decision 
is without jurisdiction and the decree is a nullity 
and is not a final decision between the parties 
which would prevent either of them from raisin^ 
the qtiestion again. ( Harries and Rachhpal Singh , 
tt B /?jJ ID ' ULLAH Khan v. Abdul Jalil Khan 

LW,* 937 > An - 628=170 I C 657=10 R a! 
1^2—1937 R D 302=1937 A.L R. 699=1937 a 

All 48? 79=193 ^ A W R * 53 ^AjV 19^ 

——S. 271—-5ttt/ for ejectment—Defendant 
dure tng j >r °j >rteiar y titte an ^ possession — Proce - 

Where in a suit for ejectment of the defendant 
as a trespasser under S. 44 of the Tenancy Act 

Q. D.—1 4 


n. m. ^ 
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the defendant sets up a definite claim for pro¬ 
prietary title and possession, the Court should 

. . . on the question of proprietary 

title and then submit the record to the competent 
Civil Court for the decision of this issue. (Dar¬ 
ling, S.M. and Bomford , J.M.) Abdul Latif 
Khan v. Shanti Saran. 1937 R.D. 506. 

-S 271 (1)— Applicability. 

Sub-S. (1) of S. 271, Agra Tenancv Act, applies 
only to a case where the original tenant pleads 
that he is not a tenant but that he had a pro¬ 
prietary right in the land. But it cannot apply to 
a case where such a plea is raised not by the 
original tenant but by a defendant added under 
S. 270 (1) of the Act. ( Iqbal Ahmad and Bajpai, 
JJ) Risal Singh v. Hira. I.L.R. (1940) All. 
117=188 I.C 74=1940 A W.R. (H C ) 12=1940 
R D 11 = 1940 A.L.J. 24=A.I.R. 1940 All. 197. 

S. 271 (1) (a)— Scope—Suit under S. 44— 
Defendant setting up mortgage right—Mortgage 
not denied—Question of proprietary right, if 
raised—Jurisdiction of Revenue Court. 

Where in suit under S. 44, the defendant pleads 
that he is a mortgagee and the mortgage is not 
denied, it is not open to the defendant to contend 
that the defence raises a question of proprietary 
right, so as to necessitate the sending of an issue 
to the Civil Court for decision. And when the 
point is raised for the first time in second appeal 
before the Board of Revenue it is without force, 
the question whether the defendant is a mort¬ 
gagee of the plaintiff is one of fact, as also his 
status, and is a point for the Revenue Courts to 
decide. ( Bomford, J.M.) Sachitanand Pandey 

* tx S 7 H tJ VA t, Saran Rat - 1938 R.D. 125=1938 
A.W.R. (B.R.) 70. 

T~ S 271(4 )—Decree after Civil Court's find¬ 
ing — Appeal — Forum. 

Where on a question of proprietary right being 
raised by the defendant the matter is referred to 
a Civil Court and on receipt of its finding an 
Assistant Collector passes a decree, it becomes 
appealable to the Civil Court (ie.) District Judge, 
if a question of proprietary right is in issue in 
appeal also. ( Iqbal Ahmod and Bajpai, //.) 
Risal Singh v. Htra. I.L.R. (1940) All 117= 

l? 8 r v£n 7 l^ 1940 A W R < H c ) 12=1940 R.D. 
11 = 1940 A.L.J. 24=A.I.R. 1940 All. 197. 

-S. 271 (4)— Scope — Suit under S. 44— Dis¬ 
pute as to proprietary right—Reference to Civil 
Court Compromise and decision accordingly — 
Subsequent finding by Revenue Court that com- 
P r °™ tse invalid owing to incompetency of parties 

—Appeal Forum—District Judge or Commis¬ 
sioner. 

In a suit for ejectment under S. 44 of the Agra 
lenancy Act, an issue relating to proprietary 
rights in the land in suit was referred to the Civil 
Court and in the Civil Court there was a compro¬ 
mise between the parties as to that issue. When 
the case came back to the Revenue Court it was 
found that the parties who effected the com¬ 
promise were not competent to do so and there¬ 
fore the compromise was invalid. 

Held, that the dispute regarding proprietary 
right was still in issue, and an appeal from the 
decree in the suit therefore lay to the District 
Judge under S. 271 (4) of the Act and not to the 
Commissioner. (Drake Brockman, S M. and 
Knox, J.M ) Parmanand Lal v. Achhaibar 
Pande. 1936 R.D. 231. 
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-Ss. 271 and 242 (3) —Claim of proprietary 

right—Procedure to be followed—Decision of 
issue by Assistant Collector — Appeal — Forum. 

Where the written statement raises a clear 
claim of proprietary right, under S. 271 of the 
Agra Tenancy Act, the Assistant Collector ought 
to frame an issue and send it for decision to the 
Civil Court. If instead of that he decides the 
issue himself, an appeal against his decision lies 
to the District Judge only under S. 242 (3), as the 
question of proprietary right is still in issue in 
the appeal. Where the appeal is preferred to the 
Commissioner, he has no jurisdiction to hear it, 
and he has only to return it for presentation to 
the proper Court. (Bomford, S.M. and Mehta , 
J.M.) Ram Gopal v. Babu Ram. 1939 R.D. 128. 


AGRA TENANCY ACT (1926), Sch. II. 

-Sch. II, No. 10— Scope-Set-off effected by 

parties on agreement—Recognition by Court — If 
barred. 

What Sch. II, No. 10 of the Agra Tenancy Act 
forbids, is a set-off by the Court. The Court is 
not prohibited from giving effect to a set-off 
already agreed on by the parties. There is a clear 
distinction between a case in which a Court is 
called upon to allow a set-off and one in which it 
is merely asked to recognise a set-off already 
made by the parties themselves. The latter is not 
prohibited by No. 10 of Sch. II of the Act. 
(Niamatullah , J .) Nftanand v. Koop Narain. 
169 I.C 15=9 R.A. 723=1937 A.L.R. 487=1937 
A.L.J. 183 = 1937 A.W.R. 168=1937 R.D. 129= 
A.I.R. 1937 All. 320, 


-S. 273 -Appeal—Decision by Revenue 

Court on issue referred by Civil Court—Order 
reviewing decision—Appeals from first decision 
and from that passed on review — Competency. 

Where an issue is framed by the Civil Court 
and referred to the Revenue Court under S. 273 
of the Agra Tenancy Act as to whether the rela¬ 
tionship of landlord and tenant exists between the 
parties and decided by the Revenue Court, no 
appeal lies from the decision of the Revenue 
Court or against an order passed on an applica¬ 
tion for review of such decision altering or nett¬ 
ing aside the previous finding on the issue referr¬ 
ed. The only remedy open to the aggrieved party 

to prefer an appeal from the final decree pass¬ 
ed by the Civil Court and therein challenge the 
finding of the Revenue Court. ( Sulaiman , C.J. 
and Bennet % J.) Iokhai v. Tawahir Lal. I L.R. 
(1937) All. 699=1937 A.W.R. 471 = 1937 R.D. 
271 = 1937 A.L.J. 521 = 170 I.C. 17=10 R.A. 103 
=1937 A.L.R. 649=A I.R. 1937 All. 500. 

Ss 273 and 268— Suit instituted in Court 
of Munsiff having jurisdiction—Reference by him 
to Revenue Court—Objection in appeal to such 
ref ere n ce—Ma intainabil ity . 

Where a suit is instituted in the Court of a 
Munsiff having jurisdiction and theMunsif makes 
a reference under S. 2~3 of the Agra Tenancy 
Act to the Revenue Court, and the District Judge, 
°P. Appeal, has the case fully before him, no 
objection on the ground that the Munsif has com¬ 
mitted an error of procedure in making the 
reference can, on the analogy of S. 268, be main- 

by the a PP<*Haie Court. ( Sulaiman . C.J. 
and Bennet t J.) Nandan Singh v. Phunesh 
Singh. 167 I.C 397=9 R.A. 528=1936 R.D. 
543 = 1937 A.L.R. 188=1936 A.W.R. 1085=1937 
A.L.J. 46=A.I.R. 1937 All. 105. 

' ' S. 273 (1)—“ Agricultural holding”—Land 
taken for growing vegetables. 

Agriculture in the broad sense includes the 
growing of vegetables. Land taken for the 
cultivation of vegetables is, therefore, agricul¬ 
tural holding within the meaning of S. 273 (1) of 
the Agra Tenancy Act. ( Sulaiman , C.J. and 
Bennet, J.)N andan v. Punf.sh Singh. 167 I C. 
397=9 R.A. 528=1936 R.D. 543=1937 A.L.R 
188=1936 A.W.R. 1085=1937 A.L.J. 46=A.I.R 
1937 All. 105. 


~ "Sch. II, List I—Revenue Court decree— 
Execution — Procedure — Revenue Manual — 
Applicability—C. P. Code, Ss. 68 to 72 and O. 21. 
See C.P. Code, Ss. 68, 69, 70, 71 and 72. 1936 R. 
D. 197. 


-Sch. II, Serial No 10— Scope — Suit under 

S. 222 for recovery of defendant's share of 
revenue paid by plaintiff—Plea that plaintiff paid 
same out of funds due to defendant in his hands 
out of collections — Plaintiff's father as lambardar 
and not accounted for—If open—Duty of plaintiff 
to account and prove that payment was out of his 
own pocket. 

In a suit under S. 222, Agra Tenancy Act, for 
recovery of the defendant's share of the revenue 
paid by the plaintiff, the defendant pleaded that 
the plaintiff’s father who was the lambardar at 
the time of the alleged payment did not make the 
collections diligently on behalf of all the co-shar¬ 
ers as he ought to, and in consequence of his 
negligence arrears were not collected, and the 
plaintiff as representing his father was liable to 
pay the defendant the latter’s share of the profits 
at the tune his father was lambardar. The plain¬ 
tiff was never the lambardar, and after the death 
of his father, which occurred in the year in which 
he paid the revenue, and before a new lambardar 
was appointed every co-sharer collected for him¬ 
self. 

Held , that the defendant’s plea was in substance 
a plea of set off which could not be entertained in 
view of serial No. 10 of schedule to the Agra 
Tenancy Act, and that the defendant should, if he 
wanted to raise the question, should do so by a 
separate suit; (2) that the plaintiff, having paid 
revenue to Government, was entitled to call upon 
the defendant to contribute his share of the 
revenue; and (3) that the plaintiff was not to 
establish that the payment had been made out of 
his pocket and not out of the funds of the defen¬ 
dants in his hands before he could get a decree. 
(Niamatullah and Allsop, JJ.) Sri Ram v Jai 
Kish an Lai.. I.L.R. (1938) All. 79=1938 R.D. 
66=1938 A.L.R. 57=172 I.C. 964=10 R.A. 448 

1937 A W.R. 1075=1937 A.L.J. 1237=A.I.R. 

1938 All. 37. 


-Sch. II, Serial No. 10 — Suit for arrears of 

rent—Plea of discharge of liability by agreement 
—If open. 

In a suit for arrears of revenue, there is noth¬ 
ing to prevent a defendant in the Revenue Court 
from pleading that the liability incurred by him 
has been legally discharged by a prior agreement 
with the plaintiff under which the amount due as 
revenue had been set-off against a prior debt. It 
is not a ‘set-off’ as is contemplated by O. 8, R. 6, 
C. P. Code. (Allsop, J.) Ramanut Das Ram 
Samukh Das. 1940 A.W.R. (H C.) 285=1940 
R.D. 185=1940 A.L.J. 372. 
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AGRA TENANCY ACT (1926), Sch. IV. 


-Sch. IV, Group A —Suits under—Appeal to 

District Judge—When lies. 

It is not in every suit in Group A of Sch. IV of 
the Agra Tenancy Act that an appeal lies to the 
District Judge. No appeal lies when the value of 
the subject-matter of the suit is below Rs. 20'b 
(Drake Brockman , 5*. M. and Knox, J.M.) Imam 
Baksh v. Laiq-un-Nissa. 1936 R.D. 45. 

-Sch. IV, Group A—Suit under S. 271- 

Appeal to District Judge—When lies. See Agra 
Tenancy Act. S. 227. 1936 R.D. 49 

—--Sch. IV, Group B, Serial No. 2 — Starting 

point—Suit under S. 44—Date of unauthorised 
occupation within \2 years—Onus of proof as to. 

A suit under S. 44 of the Agra Tenancy Act is 
governed for purposes of limitation by Serial 
No. 2 of Group B of Sch. IV of the Act and 
the period of 12 years must be computed from 
the date when the landlord first knew of the un¬ 
authorised occupation of the land by the defen- 
dant; the plaintiff must prove that he obtained 
such knowledge within 12 years of the suit. 
(Niamatullah , /.) Hamiduddin v. Akbar Hus¬ 
ain. 169 I.C. 628=10 R.A. 43 = 1937 A.L.R. 568 

A.L.J. 413=1937 A.W.R. 337=A.I.R. 
1937 All. 372. 

——Sch. IV, Group B, Serial No. 12—Appli¬ 
cability—Wrongful dispossession—When com- 

1^37 R D^507^ GRA TenAncy Act ’ Ss * 99 AND 123 

■ -rSch. IV. Group F, Serial No. 3 or 5— 

Applicability — Decree — Nature-Test. 

In order to determine whether a decree falls 
under Serial No. 3 or 5 of group F of the Sch. IV 
-of the Tenancy Act, the only question for consi¬ 
deration is the nature of the decree. If not only 
costs are included in the decree but an order for 
abatement, ejectment or some other matter, then 
the costs are only subsidiary and the decree is not 
a money decree. If however the decree gives no 
relief whatever apart from costs then it is a 
money decree. (Harper, J.M.) Uma Shanker 
7 ;. SiDDHESHWAR Pr A sad. 1940 R.D. 133 = 1940 
A.W.R. (B.R.) 51 (2). 

——Sch IV, Group F. Serial Nos. 3 and 5— 
Suit for abatement of rent remanded by Board to 
Assistant Collector Suit compromised before 
him and rent abated—Application for realisation 
'Of costs awarded to Zamindar in Court of Com¬ 
missioner and Board — Limitation. 

Where a suit for abatement of rent was re¬ 
manded by the Board back to the Court of the 
Assistant Collector before whom the suit was 
compromised and rent was abated, an application 
oy the defendant zamindar for the realisation of 
costs awarded to him in the Court of the Com¬ 
missioner and the Board falls under Serial No 5 
and not Serial No. 3 of Group -F of Sch. IV of 
the Tenancy Act. The limitation is only one 
year. ( Darling , S.M.) Khalil Ahmad v. Daltua 
1937 R.D. 448. 

“C- Sch - IV, Group F, Serial No. 5 —Wrongful 

ejectment of tenants in proceedings under S. 79 _ 

Subsequent cancellation of on review—Order can¬ 
celling ejectment —If decree. 

In a case tenants were ejected in proceedings 
Under S. 79 of the Tenancy Act for failing to 
meet a decree for arrears of rent. On review the 
order of ejectment was cancelled in execution 
proceedings, as it was found that the decretal 
SUm had been paid in full, and the order of eject- 


AJMER COURTS REGN. (1877), S. 15. 

ment had been wrongly passed. The tenants 
applied for delivery of possession more than a 
year after this order. 

Held , the order cancelling the order of eject¬ 
ment is not a decree and does not fall under 
Sch. IV, Group F, Serial No. 5 of the Agra Ten¬ 
ancy Act. The only section under which the eject¬ 
ed tenants could be put back in possession of their 
holding is S. 144 of the C. P. Code. The limita¬ 
tion for recovery of possession is three years 
| under Art. 181, Limitation Act. ( Darling , S.M. 
and Bomford, J.M.) Hoti v. Gancadhar 1937 

R. D. 509. 

AGRA ZAMINDARS’ ASSOCIATION 
RULES AND REGULATIONS, R. 5 (1)— 
Right to membership of Association—Qualifica¬ 
tion—Representative of family paying land 
revenue amounting to Rs. 1.500—Tf qualified— 
If elector for landholder’s constituency—Electo¬ 
ral Rules, R. 11. See U. P. Electoral Rules, 
Sch. IT, R. 11. 1937 A.L.J. 135 (F.B.) 

AGRICULTURISTS' LOANS ACT rXII OF 

1884), S. 4—Applicability—Loan for weeding 
land and making pavement—If one under Act. 
See Land Improvement Loans Act. S. 4. 41 

Bom. L.R. 257. 

-S. 4 and Land Improvements Loans Act. 

S. 4—Relative scope and operation of. See Land 
Improvements Loans Act, S. 4. (1939) 2 M.L.J. 

AJMER COURTS REGULATION (I OF 

1877), Ss. 14, 15 and 17 —Appeal against order of 
abatement by first appellate Court—If competent. 

An appeal against an order of the first appel¬ 
late Court that an appeal had abated, is not com¬ 
petent under any of the Ss. 14,15 or 17 of the 
Ajmer Courts Regulation. (Weston.) Mangi 
Lal v. Gopi Nath. 1937 A.M.L.J. 107. 

-“S. 15 —Decree modified by lower appellate 

Court in favour of appellant—Actual point decid¬ 
ed against—Right of second appeal. 

Where the lower appellate Court modifies the 
decree of the trial Court in favour of a party, but 
the point raised in second appeal is actually decid¬ 
ed against him, a second appeal by him is not 
barred under the Ajmer Courts Regulation. 

( Norman , I.C.S.) Durgah Khwaja Sahib v 
Girdhari. 1936 A.M.L.J. 108. 

“ — ’S. 15 Second appeal—Maintainability — 

Grounds—Order by appellate Court that appeal 
abated—Second appeal — Revision. 

Under Regulation 1 of 1877 a second appeal 
lies only when the decision of the original Court 
has been modified or reversed in first appeal, and 
not otherwise. When the appellate Court has 
passed an order that the appeal has abated on the 
ground that the legal representatives of a deceas¬ 
ed appellant have not been brought on the record 
within the time limited, no second appeal lies. 
The case is also not one in which a reference can 
lie under S. 17, for a reference under the Regula¬ 
tion is restricted to points of law upon which 
the first appellate Court has upheld the trial 
Court’s decision. Further a right of reference 
under certain circumstances would not oust the 
revisional jurisdiction of the Judicial Commis¬ 
sioner when those circumstances do not exist. 
The case can therefore be considered as a* 
revision application and dealt with on that 
footing. (Weston, I.C.S.) Abdul Aziz v. Amir 
Alt. 1935 A.M.L.J. 102. 
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-S. 17—Re ference—Competency — Order 

declaring appeal has abated—Reference—If can 
be made—Revision—Competency. See Ajmer 
Courts Regulation, S. 15. 1935 A.M L.J. 102. 

-(IX OF 1926)— Applicability — Execution 

proceeding continuing from before the coming 
into force of Regulation of \92(a—Ref erence to 
High Court under old Regulation—Objections 
causing the reference filed after new Regulation- 
Reference, if competent. 

An execution proceeding had been continuing 
from before the coming into of the Ajmer 
Courts Regulation of 1926. A reference was 
made to the High Court under Ss. 17 and 18 of 
the old Regulation I of 1877 in connection with 
certain objections which were filed after the new 
Regulation of 1926 came into force. A point was 
raised that the reference was incompetent as the 
case was governed not by the old Regulation but 
by the new Regulation under which no reference 
could be made to the High Court. 

Held, that the reference should be heard be¬ 
cause of an order of the High Court passed on a 
previous reference arising out of some execution 
proceedings between the same parties that a 
reference was competent. ( Sulaiman, C.J., 
Rachhpal Singh and Allsop, JJ.) Alf. Rasul v 
Balkishen.167 I.C. 21=9 R.A. 506=1937 A.L T 
204 — 1937 A.W.R. 70=1937 A.L.R. 162=A.I.R.' 
1937 All. 144 (F.B.). 


-(as amended in 1932). S. 21— Scope- 

Agent empowered by jagirdar—If a recognized 
agent under O. 3, Rr. 1 and 2 to C. P. Code '. 

According to S 21 of the Ajmer Courts Regula¬ 
tion as amended in 1932 in additions to the per¬ 
sons mentioned in O. 3. R. 2, C. P. Code, a person 
specially empowered to act as his agent by a 
jagirdar to whom a sanad has been granted, 
shall be deemed to be a recognized agent for the 
purposes of O. 3, Rr. 1 and 2, C P. Code. 
(Davies) Durgah Khavvaja Sahib v. Jatan 
Lal. 1940 A.M.L.J. 5. 


S. 24 Exemption under—If extends 

1 . «... . ' r ■ « * 


7 - . . •• - "f * -- ..r*V W tj to 

benefits arising from land. 

^i ie exemption from attachment and sale given 
by S. 24 of the Ajmer Courts Regulation is con¬ 
fined to land and does not include benefits arising 

T fr ° m Pl/i ,0 C Man Mai - v. Kanwar, 
Lal. 1937 A.M.L.J, 89. 

S. 24—Lands exempted under—Receiver in 
respect of If can be appointed. See Civil Pro- 
cedurf. Code, S. SI. 1937 A.M L J 89 

AJMER FOREST REGULATION (VI OF 

J 874 ); S- 2 — F orest officer—Forest guard, if a 
forest officer . J 

A forest guard since he is not appointed by the 

Chief Commissioner is not a forest officer (D R 

Norman.) Jas Raj v. Emperor. ’ * ' 

--:«• *—Fye-laws under—Bye law V—Zamin- 

aar—Meaning of. 

The persons termed 'zamindars* in the bye¬ 
laws framed under S. 9 of the Ajmer Forest 
Regulation, are a clearly defined group and their 
common feature is not that they own land out¬ 
side the forest, but that they once owned the land 
which has been declared to be forest and who 

ar <r n nti f! e(1 to get a sharc of forest profits 
* i/rr Norman.) Jas Raj v. Emperor. 193 c 
A.M.L.J. 90. 


AJMER LAND & REV. REGN. (1877), S. 67. 

AJMER GOVERNMENT WARDS REGU¬ 
LATION (I OF 1888), S. 17 —Sanction for sale 
—If refers only to private sale. 

S. 17 of the Ajmer Government Wards Regu¬ 
lation which requires the sanction of the Chief 
Commissioner to the sale of property by the 
Court of Wards obviously refers to a private 
sale. (D R. Norman .) Beni Prasad v. Sarfraz 
Ali. 1939 A.M.L.J. 85. 

- S. 21 — Suit for Hasil Nature of — Permis¬ 
sion from Court of Wards — Necessity. 

Suit for Hasil is a suit for rent and as such 
sanction of the Court of the Wards is not neces¬ 
sary. Rent is not confined to an obligation aris¬ 
ing out of express contract. Hasil is not a share 
of the land revenue assigned to the Istimarardar. 
The term 'Land revenue’ applies only to Govern¬ 
ment dues. (D. R. Norman.) Bahadur v. Abdul 
Rahman Khan. 1937 A.M.L.J. 62. 

-S. 22—Scope and applicability—Mortgage 

prior to estate coming under Court of ll'ards. 

S. 22 of Ajmer Government Wards Regulation 
lays down that a Government Ward is incompe¬ 
tent to charge his property, but where the mort¬ 
gage was in point of time, executed prior to the 
estate of the Ward coming under the Court of 
Wards, the section has no application. ( D. R. 
Norman.) Beni Prasad v. Sarfraz Ali. 1939 
A.M.L.J. 85. 

AJMER LAND AND REVENUE REGU¬ 
LATION (II OF 1877), S. 9-Scope—Sub¬ 
division of oiunershtp—If prohibited. 

The prohibition contained in S. 9 of the Regu¬ 
lation is only as regards the division of liability 
to pay land revenue beyond a defined minimum 
share ; it does not prohibit the sub-division of 
ownership beyond that minimum. (Norman.) 
Birphi v. Surajmal. 1936 A.M.L.J. 23. 

- Ss. 65 (3) and 68 —Settlement record — 

Entry as to party holding share in each unit—If 
evidence of non-division of shares. 

A statement in the settlement records that 
each of the parlies holds a share in each unit is 
no evidence that the shares are not divided and 
separately owned, as opposed to a tenancy in 
common. (Nor?nan.) Birpi v. Suratmai.. 1936 

A.M.L.J. 23. 

-Ss. 67 and 69— Entry in settlement record 

— Value of—Suit for declaration of title —CaiLff 
of action . 

There is nothing in any of the laws applicable 
to Ajmer-Merwara, to warrant the statement that 
an entry in the settlement ncord either creates 
or takes away any right or title. An entry is only 
a piece of evidence to which a presumption of 
correctness attaches, and this presumption is 
rebuttable. A right to sue for declaration of title 
will arise onlywhen there is any invasion of title. 
The mere fact that a settlement entry is adverse 
to title, will not debar a person for all time from 
seeking for a declaration of his title. (IVcston.) 
Abdul Hakim Khan v. Mathura. 1938 A.M. 
L.J. 33. 

-Ss. 67 and 69 —Revenue records—Entry in 

—Presumption of correctness—Earlier and later 
entry. 

Although the presumption of correctness 
would attach to the later entry rather than to 
the earlier one. yet when the earlier entries are 
supported by substantial evidence while the later 
entry is supported by none, that presumption of 
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correctness is thereby sufficiently rebutted. 
{Weston.) Abdul Hakim Khan v. Mathura 
1938 A.M.L.J. 33. 

-Ss. 68 , 69 and 70— Effect on Patwari Cess 

Regulation—Extent of repeal—Repeal of Pat- 
wari' s Cess Regulation — Effect. 

Ss. 68 , 69, paras 2 and 70 of the Ajmer L^nd 
and Revenue Regulation were repealed by S. 6 of 
the Ajmer Patwaris Cess Regulation as regards 
those estates which are mentioned in the schedule 
to the latter Regulation. But they are still in 
force as regards other estates; and though the 
Patwari s Cess Regulation itself has since been 

repealed, that cannot levive any law reoealed bv 
it. (D. R. Norman.) Shamlat Committees 
Bhagwan Singh. 1937 A.M.L.J. 1 

~ 7 *S. 69—Mutation—Grounds for—Punjab 

Land Revenue Act , Ss. 34 to 37—Effect of. 

. the Ajmer Land and Revenue Regula¬ 

tion only authorises mutations on account of 
something which happens after the settlement. 
The application of Ss. 34 to 37 of the Punjab 
Land Revenue Act to Ajmer has not changed 
the law in this respect. These sections give no 
power to amend a settlement record except on 

/n C p nt Ar° f S ° m ^ th o ng occurring subsequently. 
{D. R Norman.) Shamlat Commttee v Bhag¬ 
wan Smcir 1937 A.M.L.J. 1 . 

'S ’ 69 Applicability—Muafi estate— 
i unjab Land Revenue Act, S. 37—Scope and 
effect of. .Sec Ajmer Patwari’s Cess Regula¬ 
tion, S. 3. 1937 A.M.L.J. l. 

—- — S. 119 Bar of civil suit—Scope and extent 

of—Recovery of hasil—Suit on title, if barred 
Though there may be a prayer for declaration 
of the plaintiff s right as muafidar , if the suit is 
really one for recovery of hasil, it is not barred 
Dy o. 119 of the Land and Revenue Regulation 
No provisions exist in the Regulation for re¬ 
covery of hasil through revenue officers. The 
Regulation does not bar suits on title unless a 
copy of the settlement record in the name of the 
plaintiff is produced with the plaint. ( Weston ) 
Umrao Malv. Gopx Nath. 1938 A.M.L.J. 63. 

7 : ~~ S ,- 119 (b)—Bar of civil suit—Scope and 
limit of the rule as to. 

The restriction on the jurisdiction of Civil 
Courts created by S. 119 of the Land and Re¬ 
venue Regulation should be construed strictly 
It was intended merely to prevent interference 
through the medium of Civil Courts with final 
decisions taken by revenue officers. A suit to 
obtain a declaration which may be used as evi¬ 
dence before a revenue officer and a suit to obtain 
an order directly within the province of the re¬ 
venue officer are quite different. Clearly a civil 
suit to eject a tenant at will or a suit to restrain 
ejectment by injunction is barred by S. 119. But 
a decree of declaration is not an executable 
decree and it may not be binding on the revenue 
officials. S. 119 cannot be held to be a bar to such 

a decree being given. (Weston.) Abdul Hakim 
Khan v. Mathura. 1938 A M.L.J. 33. 

AJMER LAND AND REVENUE RULES 
R ‘ 18 ( e > — Applicability—Qhahi land— 
Well-water not used in particular year—If makes 
land tton-chahi. 

Chahi land, that is land irrigated by a well, 
does not cease to be chahi because it is not 
accessary in any particular year to use the well- 
■water. R. 18 (e) of the Ajmer Land and Revenue 


218 

AJMER PATWARI CESS REGN. (1877), S.3. 

Rules would only apply when the character 
ot the land has been permanently changed. (Nor¬ 
man, J.CS) Girdhari v. Durgah Khawata 
Sahib. 1936 A.M.L.J. 128. 

AJMER LAWS REGULATION (III OF 

1877 )» S. 8—Right to pre-empt all the properties 
sol I~~^ re ~ em flor if can pick and choose only one. 
Where a pre-emptor had a right of pre-emp- 

l n more th . an one of several properties 
sold, he cannot pick and choose and claim to pre¬ 
empt only one of them. (D. R. Norman.) Ghu- 

lam Chisty v. Fateh Mohammed. 1939 A.M. 
L.J. 77. 

~ S. 33 Construction—“Which may be dec¬ 
reed in the suit"—Effect of — Interest—Award of 
— Limits. . J 

• words “which may be decreed in any sui*”, 

in S. 33 of the Ajmer Laws Regulation, which 
contains the rule of damdupat in the province 
limit the meaning of the words “principal sum”’ 
to the principal claimed in the suit, and not the 
amount originally advanced when part of it has 

Rrn I L/£ Pald bef T° re Suit ' (D * R Borman.) 

Kidha^Karan V. Jiwan. 1937 A.M.L.J. 26. 

c 33—Interest—Decree for—Limits. 

he Ajmer Laws Regulation lays 

nv'irr hat f ‘ ntereSt whlch ma y be decreed by 

Civil Court may not exceed the amount of the 

dan n ts' Pa rn S l J |T 5 0f m r ne T received h - v t h e defen- 
aants In this particular case an account was 

vLlu C e o d f ?n be take J 1 of j ums of money and the 
value of the goods and so forth actually ad¬ 
vanced, and it was ordered that in the matter of 

mo e e e s S ho a nld eq h U,Va ^ nt ^ SUm a *° this sum wdno 

ino e snouiu be added and decreed (Unit*** \ 
MX J A feT^ SlNCH V ' AMAR Sinch - ( 1939 A ) 

of M n^ M p N / ci ? al REGULATION (VI 

UF . . 5) Rules—Lease of Nazul land within 
'Necessity ty ~ Sanction °f Chie f Commissioner— 

Under the rules framed under the Ajmer 
Municipal Regulation for the sale and lease of 
Nazul land withm municipal limits, sanction of 
the Chief Commissioner is required only to 
leases for more than a year. The rules have no 

estrospective application and cannot invalidate 

leases granted before the rules. (D. R. Norman ) 

Ghulam Husain v. Municipal Committee^ 
4jmer. 1937 A M.L.J. 12. lummittee, 

; s - 234— “Other moneys payable"—Rent—It 

| recoverable summarily. ‘‘ 

Rent for lands owned by the Municipality is 

not money payable under a Regulation or Bye- 
law, and is not covered by the exnression “ntiL 
moneys payable”, in S. 234 of the Ajmer Re- 
gulatjon Such rent cannot therefore be re- 
covered by summary process under S. 234 (Nor- 

Tel S'KTS 0 ”," A '“- • & 

S. 245 (e) G) of the Ajmer Municipal Regula¬ 
tion does not authorize the fixing of rent. (Nor- 

> Montcipal Committee, Ajmer v. Vakil 
& Co. 1936 A M.L.J. 7. 

AJMER pA TWARI C ES S REGULATION 

(1877), S. 3 —Applicability to muafi estate — Pun¬ 
jab Land Revenue Act, S. 37-Applicability—Land 

and Revenue Regulation, S. 69 (2) —Effect of. 
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AJMER PATWARI CESS REGN. (1877), S.6. 

A muafi estate is one to which the Patwari Cess 
Regulation applies. S. 69 (2) of the Land and 
Revenue Regulation does not apply to such an 1 
estate. Whether S. 69 (') of the latter Regula- ; 
tion is or is not law in Ajmer. S 37 of the 
Punjab Land Revenue Act, which was applied to 
Ajmer in 1895 is law in Ajmer, and as that is 
later than the Land Revenue Regulation, S. 69 
(2) of the latter cannot limit any powers con¬ 
tained in S. 37 of the Punjab Land Revenue Act 
as applied to Ajmer. (D. R. Norman.) Sham- 
LAT COMMITTEE!'. BhAGWAN J'INGH. 1937 A.M. 

L.J. 1. 

-S. 6—EfTect on Land Revenue Regulation. 

See Ajmer Land and Revenue Regulation, | 
Ss. 68, 69 and 70. 1937 A M.L.J. 1. I 

AJMER RURAL BOARDS REGULATION 

(VI OF 1886), S. 2 —Right of landholder or 
jagirdar to levy local right jrom tenants. 

Regulation VI of 1886 only provides for the 
levy of local rate by Government from all land¬ 
holders, but it does not provide for the levy of 
local rates by a landholder or jagirdar from his ; 
tenants. ( Norman , l.CS.) Durgah Khwaja , 
Sahib v. Girdhari. 1936 A.M.L.J 108. 

ALLAHABAD GENERAL RULES (CIVIL), 
Chap. 21, R. 1 — Fees to legal practitioner—Inclu¬ 
sion in decree—Duty of Judge to be satisfied as 
to its payment. ; 

The Judge has to satisfy himself that the fee 
of the legal practitioner has been paid before 
the amount is included in the decree. He may 
of course accept a certificate given by the legal 
practitioner if it is unrebutted, or in any ca-e if 
he believes it in preference to any other evidence 
which may be before him. ( Allsop , J.) Sarju- \ 
ram Sahu v. Mt Dularna Bibi 162 I.C. 53 
(1)=8 R.A. 824 = 1936 A.W.R. 384=1936 A.L 
J. 507=A.I.R. 1936 All. 652. 

ALLAHABAD HIGH COURT RULES, 
Chap. 1, R. 1 (4) —Application under S. 5, Limita¬ 
tion Act-Dower of Single Judge to hear—Appeal 
not cognizable by him. 

Even though the appeal under which an appli¬ 
cation under S. 5.Limitation Act, is made, cannot 
be heard by a single Judge, being valued at more 
than Rs. 1,000 but less than Rs 2.000 he can hear 
an application under S. 5, Limitation Act. 
made in that appeal if the applicant has n«t 
valued it at a sum exceeding Rs. 2.000. ( Niama- 
tullah and Bajpai, J J .) Durga v. Lakhpat Rai 
160 I.C. 876=8 R A. 657 (2) = 1936 A W R 63= 
1936 A.L.J. 1=A.I.R. 1936 All. 139. ‘ 

-Chap. 1. R. 1 (4) —Application wider S. 5 

of Limitation Act—Valuation — Duty of office. | 
Chapter 1, R. 1 ( 4 ) requires at least by implica- ! 
tion that an application thereby contemplated 
should be specifically valued and such valuation 
should appear on the face of it. Where any 
application is found to be not valued the counsel 
should be called upon to state the valuation 
which will determine the jurisdiction of the 
Bench under that rule. The office are not justified | 
in assuming that the value of an application 
under S. 5, Limitation Act, which is not specifi- ! 
cally valued, cannot exceed the value of appeal. 

(Niamatullah and Bajpai, JJ ) Durga v. Lakh- 
pat Rai. 160 I.C. 876=8 R.A. 657 (2) = 1936 A 
W.R. 63=1936 A.L.J. 1=A.I.R. 1936 All. 139^ i 


ALLUVION AND DILUVION. 

ALLUVION AND DILUVION — Accretion — 
Lanka—Whether accretion—Gradual formation 
—Meaning of. 

It cannot be laid down invariably that a lanka 
is not an accretion at all because its formation 
has not to be proved to be gradual The recog¬ 
nition of title by alluvial accretion is largely 
governed by the fact that this accretion is due to 
the normal action of physical forces ; the word 
“gradual”, in reference to the formation, with its 
qualifications, only defines a test relative to the 
conditions to which it is applied. ( Varada- 
chariar and King,JJ. s Secretary of State v. 
Maharaja ok Pithapur. 182 I.C. 682 = 12 R 
M. 121 = 1938 M.W.N. 301=47 L.W. 163=A.I. 
R. 1938 Mad. 470. 

-Accretion—Ownership of identifiable land 

— Determination—General rule as to—Custom— 
Onus. See Bengal Alluvion and Diluvion Re¬ 
gulation, Ss. 2 and 4— Accretion. 1939 A.L.J. 
708. 

- Accretion in river-bed formed in one season 

—Accretion remaining unchanged — Accretion, if 
belongs to riparian owner. 

An accretion formed in a river-bed in a single 
flood season and remaining unchanged there¬ 
after for 30 years cannot be held to belong to the 
riparian owner and is not a “gradual” accretion. 
(King, J.) Narayani v. Krishnan Namiuar. 
161 I.C. 111=8 R.M. 779=1936 M.W.N. 473= 

A I R. 1936 Mad. 128. 

-Apportionment of alluvial accretion— 

Several estates concerned—Principles and 
methods of apportionment. Sec Bengal Allu¬ 
vion and Diluvion Regulation ( 1825), S. A (5). * 
I.L.R. (1938) 1 Cal. 361=66 C.L.J. 304. 

- Claim based on reformation and claim 

based on lateral accretion — Priority. 

Where there are two competing claims to land, 
one based on re-formation and the other upon 
lateral accretion, the former must prevail. 

(Varadachariar and King , JJ.) Secretary of 
State v. Maharaja ok Pithapur. 182 I.C. 682 
= 12 R.M. 121=47 L.W. 163=1938 M.W.N. 301 
=A.I.R. 1938 Mad 470. 

- Dhardura—lChat is meant by. 

The custom of Dhardura means that the main 
stream of the river would always remain the 
boundary between any two villages, irrespective 
of the fact that the change in the course of the 
river is gradual or sudden. The land which is 
thrown oiu by the change in the course of the 
river would by custom appertain to the village in 
proximity with which it conies out of the river. 
(/ia-ul-l l asan and Hamilton, JJ.) Pashpat 
Pratap Singh v. LIdai Bhan Pratap Singh. 14 
Luck. 763=183 I.C. 808=1939 O A. 674=1939 
O.L.R. 558=12 R.O. 62=1939 A.W.R. (C.C.) 153 
=1939 O.W.N. 809-.A I.R. 1939 Oudh 269. 

- Lanka in river—Lateral accretion or verti¬ 
cal accretion—Onus of proof—Circumstances to 
be considered. 

In the case of a lanka in a river, which at that 
point is both tidal and navigable, if the lanka 
presents every appearance of being a lateral 
accretion and not an island, the onus is on the 
Government to show that it once was an island. 
When there is no positive evidence to establish 
the continued existence of any stream along the 
bank of the river which has shrunk, and when it 
is obvious that the course of the deep channels in 
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the river must be subject to frequent changes, the 
lanka must be held to be a lateral and not a 
vertical accretion. ( Varadachariar and King , //.) 
Secretary of State v. Maharaja of Pithapur. 

mic 682 = 12 R.M. 121=47 L.W. 163—1938 
M.W.N. 301=A.I.R. 1938 Mad. 470. 

River changing course—Lands gained by 
accretion Division of—Rights of riparian pro¬ 
prietors — Principles. 

The fundamental principle governing the ap¬ 
portion i.ent of accreted lands among riparian 
proprietors whose lands abut on the sea or river 
is that the division must be made fairly amongst 
them giving them each a share in the new fron¬ 
tage in proportion to the extent of their old 
frontages. The method that is to be adopted 
must lead to a fair and proportionate division of 
new river frontage, amongst the riparian owners. 
Perpendicular lines therefore dropped from the 
common boundary point of asli lands on the old 
river bank to the new river bank would secure 
this equitable distribution of the new river 
frontage amongst the riparian owners. If such 
method is adopted there may be little over¬ 
lappings or gaps triangular in shape according to 
the configuration of the new river bank, but these 
small triangular plots can be divided amongst the 

P ro P r * eto , rs by the process of bisection. 
(R.C. Mitter, J.) Sahabaddin Sarkar v. Kafi- 
laddin Tapadar. 167 I.C. 130=9 R.C. 639= 
A.I.R. 1937 Cal. 18. 


Submerged land — Re-formation after 
seventy years—Title of owner—Abandonment of 
rt 9ht by owner-—If can be presumed—Rule as to. 

No presumption of abandonment of title to 
submerged land can be drawn against an owner 
from lapse of time, although the interval may 
amount to about seventy years. The presumption 
must normally be the other way, because, in the 
nature of things, the owner of submerged 
land can exercise no acts of ownership 
over it during the period of its sub-mer¬ 
gence. rurther in the case of a river whose 
fluctuations in course and tendency to throw up 
and wash away lankas is notorious, the mere ex¬ 
tension of the period of submersion to nearly 
seventy years is not enough to support a finding 
that the owner must be deemed to have aban¬ 
doned his rLht to the land. ( Varadachariar and 
King, JJ.) Secretary of State v. Maharaja of 
Pithapur. 182 I.C. 682=12 R.M. 121=47 L W 
163=1938 M.W.N. 301=A.I.R. 1938 Mad 470 


- Submerged land — Re-formation—Title to— 

Proof — Identification — Proof required from 
claimant. 

All that is required to establish title by re for¬ 
mation to a lanka in a tidal and navigable river is 
identification of the site or part of the site of 
the lanka with the site of land which formerly 
belonged to the claimant and which was washed 
away by the river. The fact that between the 
submergence and the re-formation the land was 
wholly lost and absorbed and no part of its sur¬ 
face remained capable of identification in no way 
militates against the title based upon the re¬ 
formation. But a title founded on original 
ownership and identification of site must be con¬ 
fined prima facie to the re-formation on that site. 
(Varadachariar and King, JJ.) Secretary of 
State v. Maharaja of Pithapur. 182 I.C. 682 


APPEAL—Appellate Court. 

=12R.M. 121=47 L.W. 163=1938 M W N 301 
=A.I.R. 1938 Mad. 470. ' ' ' i01 

AME NDMENT. See Practice—Pleadings 

Of decree. See C. P. Code, S. 152. 

-Of p aint. .See C. P. Code, O. 6. 

Ui pleadings. See C. P Codf hap n 

ANIMALS FERAE NATURAE-Darn^LC 
crops by cattle—Liability of owner-Plea that he 
^ d J°\ t , COntr ° 1 over them—Sustainability See 

ANNUITy!!a S LIABILITY ‘ AIR *. 1936 Nag. 272, 
tinrtion c* Annuity and maintenance—Dis- 

527 tl0n ^ ee MainteNan ce. A.I.R. 1936 Pat. 

APPEAL. 

See also (1) G P. Code, O. 41 and O. 43 r 1 

(Appeals from Orders). 

(2) Practice—Appeals. 

(3) Privy Council Appeals, 

a u oecond Appeals. 

Alternative plea in. 

Appellate Court. 

Competency. 

Costs. 

Court-fee. 

Interference. 

Letters Patent Appeal. 

New point. 

* Parties. 

Question of fact. 

Right of. 

Miscellaneous. 

Alternative plea in. 

——Alternative plea in—If open. 

Where in a case for damages for breach nf 

re-^akand^iL da P la S es on the basis of a 

re sale and fails to prove it, he cannot in appeal 

set up an alternative claim for damages on the 

basis of a market price. (Monroe, / ) T ikam 

4oTlR H ^ C i H 7S N t n Kakhan Lal Din Dayal. 

1937 Lab. ^ 9 ° =1 ° R L ' 676 =A.LR. 

^ Appellate Court. 

~o?Z:L aPPellate C0Ur ‘-Objection going 

An appellate Courtis bound to take notice of 

an object.™ wh.ch goes to the root of ?he case 

although not pressed by the acnellant 

Ahmad A.J.C.) Biiundhelkhand Motor and 

Cycle Agency v People's Bank of Northern 
India, Ltd., Lahore. 162 IC 416 — g rthern 

197=A.I.R. 1936 Pesh. 97. 8 R Pesh ' 

S A oUu f cl Ct 6~oir r ~ ' 

consider the entire evidence on the record and its 

J beenTrlv da! d aft^ 6 “lusion^ 

materials on record'' \rTk Cha 'T A°( 4' the 
Ram Chhanga 42 PX R. 27 5 ' ^ LALA 

Cnurf A J > /Z lla I e Cour , t ~~Punctions and duties of 

fion h alf'™ 1 a p eal ~: N , eces ^ ty for determina¬ 
tion of all questions of fact. 

It is the function and duty of a Court of first 

appeal to determine all the questions of fact 

necessary for decision of the issues in the case. It 

might think that on a particular issue the burden 

of proof is on the plaintiff or on the defendant 

and its view on that may effect its finding. In 

that case it would do well to say what view 

it would take of the disputed question of fact had 
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APPEAL—Appellate Court. 

it placed the burden on the other party. It would 
tli r be possible tor the Court of first appeal to 
avoid ..il the unnecessary harassment to the par¬ 
ties which is involved when in second appeal it is 
found that there is no ascertained set of facts to 
which the law can be applied. ( Rowland , /.) Raj- 
pati Narayan Singh v. Kirit Narayan Singh. 

173 I.C 599=4 B.R. 299=10 R.P. 424=18 Pat. 

L.T. 806=1937 P.W.N. 578=A.I.R. 1938 Pat. 

7i. 

- Duty of appellate Court in first appeal 

regarding matters of fact. 

The Legislature has thought fit to entrust to 
the first appellate Court the final decision of all 
matters of fact on which the disposal of the suit 
turns. Every officer in this position should 
realize that the confidence thus reposed in him 
implies a corresponding duty and trust, that he 
will to the best of his power weigh and balance 
the evidence, facts and considerations appearing 
on both sides. He should endeavour so to decide 
his cases that his judgment may carry a convic¬ 
tion, if not of its correctness, at least of a fair 
endeavour to place a correct valuation on the 
merits of the cases of both sides. He should 
never let it appear either to the public or to a 
superior Court that he has chosen to accept the 
evidence of one side or the other without clue 
consideration of the salient facts established and 
contrary to the conclusion to which the outstand¬ 
ing facts point, arbitrarily or on patently inade¬ 
quate grounds. ( Rowland , /.) Bhacwan Singh 
v. Ujagir Singh. A.I.R. 1940 Pat. 33. 

-- Appellate Courts — Power — Remand on 

issues not raised in pleadings — Competency. 

A lf r* ' • * mv. ^auit umi; 11 111 

An appellate Court is competent to remand a 1 is successful before the 
suit for re-hearing on issues not raised in the 
pleadings, when such remand is on questions of 
jurisdiction which can be raised at any time. 

(Courtney-Terrell, C.J. and Madan, J.) Baraik 
Ram Gobind Singh v. Chowra Uraon. 16 Pat 
632=1938 P.W N. 78=173 I.C. 644=4 B.R. 315 
= 19 Pat.L.T. 259=10 R.P. 430=A.I.R. 1938 
Pat. 97. 

Appellate Court—Powers of—Addition of 

/it# ■ _ f J 


APPEAL—Competency. 

lant. ( Sir Lancelot Sanderson.) James 
Augustus Williams v. P. P. Johnson. 1937 A 
W.R 1155=1937 A.L.J. 1027 (P.C.). 

— - Appellate Court—Powers of—Findings of 

trial Court based on oral testimony—Reversal of 
—Duty to discuss and consider relevant evidence. 

When the appellate Court reverses the findings 
of the trial Court it must consider and discuss 
the relevant evidence in the trial Court where 
the conclusions of the trial Court mostly depend 
upon the oral testimony of witnesses. (Nasitn 
Ali, J.) Raghumani Roy v. Bibhuti Bhusan 
Roy. 162 I.C. 790=8 R.C. 655=64 C.L.J 65= 
A I R. 1936 Cal. 256. 

— - Appellate Court—Powers of interference 

Discretion of trial Court. 

The discretion exercised by the trial Court 
which is indubitably vested in it by law', may only 
be interfered with by appellate Court wdiere such 
discretion is not exercised judicially or is 
exercised in an arbitrary manner. The mere 
fact that the appellate Court is inclined to 
exercise its discretion in favour of a party is no 
ground for interference. (Ruficliand Bilaram 
and Haveliwala, A J.Cs.) Tejumal Bhawandas 
v Murad. 30 S.L.R 242=165 I C. 91=9 RS 
75=A.I.R. 1936 Sind 169. * * 

Competency. 

Competency—Appeal from decree and 


parties—Successful defendant—Right to impeach 
decree as wrong. 

A person who is impleaded as a defendant to a 
suit and is a party to a decree dismissing the suit 
that has been passed in the suit, has the right to 
show even as a respondent in the appeal from 
the decree, that the decree was w r rongly passed 
even though the effect of setting aside the decree 
would be to re-open the suit as against him. The 
Court has wide powers to add a party to a suit 
or an appeal. ( Mukerji and S.K. Ghose, JJ.) 
Debendra Marain Roy v. Jogendra Narain Dm 
167 I.C 615 = 9 R.C. 726 = A I.R 1936 Cal. 593. ' 

--—Appellate Court—Powers of — Appeal 

against interlocutory order—Subsequent abate¬ 
ment of suit—Effect on appeal—Power of Court 
to deal with appeal See Practice—Appeal. 14 
Mys.L.J. 108=41 Mys.H.C.R. 208. 

- Appellate Court—Powers of — Finding of 

fact—Presumption of correctness — Reversal- 
Burden of proof. 

The reversal of the findings of fact of a trial 
Judge is well within the competence of an appel¬ 
late Court, but the presumption is that the deci¬ 
sion of the trial Judge on the facts is right, and 
that presumption must be displaced by the appel- 


application for review filed at same time — Appli¬ 
cation successful before appeal is heard—Appeal 
—If barred. 

Where an appeal from a decree and an applica¬ 
tion for review of the decree are filed at once 
and at the same time if the application for review 
is successful before the appeal is heard and 
a second decree is passed in substitution of the 
first then the appeal must be directed against the 
second decree and not against the first. 34 All 
2-2; A.I.R. 1931 Cal. 323 and A.I.R. 1929 Bom’. 
183, Rel. on. (Davis, C.J. and Mehta, A C.J.) 
Lachmibai V. Doulatram Devi pas. 29 SLR 
445=163 I.C. 30=8 R.S 182=A I R. 1936 Sind 

- -Competency—Court deciding suit under 

special procedure agreed on between the parties— 
Decree—If one passed -with consent—Appeal—If 
hcs-Rtght of parties to resile from— Estoppel. 

W hen a party invites the Court to adopt a 
special procedure which is not contemplated by 
the Code of Civil Procedure, he cannot after¬ 
wards turn round and say that the Court is to 

blame for adopting that procedure. In other 
words the doctrine of estoppel would applv and 
prevent him from blowing hot and cold. ’ The 
decree passed by the Court as a result of adopt- 
mg the special procedure with the acquiescence 
ot the parties is in the nature of an arbiter’s 
award and must be deemed to be a decree passed 

with the consent of the parties, and no appeal 

\Uv,r!’° m A S r Uch a decrce (Pv'drang Row, J.) 

1iakudam Mahomed v. Mahomed Sheik Abdul 

— 611=9 R-M. 148=44 L.W. 351 

M J L 3 J 281 W N ' 740=A I R 1936 Mad. 856=71 

—-. -Competency — Decree — dpptication for 

dZ'SC ~ Rc l ec, } on —Kffc c [—lf supersedes old 
. .. Correction of accidental slip on review 

application—If one fossed under S 152 or under 

ori sinal decree—Maintain¬ 
ability—Original decree, if superseded. 
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There are three stages in a review application. 
The first is the ex parte stage when the Court 
may either reject the application at once or may 
grant a rule calling on the other side to show 
cause why review should not be allowed. In the 
second stage, the rule may either be admitted or 
rejected. If the rule is discharged, the case ends 
then and there : if on the other hand the rule is 
made absolute then the third stage is reached. 
The case is then heard on the merits and may 
result in a repetition of the former decree or in 
some variation of it. In either case the whole 
matter having been reopened, there is a fresh 
decree. When the Court rejects a review appli¬ 
cation holding that there is no ground the order 
is passed in the second stage and not in the third 
stage. There is no fresh decree. The hearing of 
the rule in the second stage may involve to some 
extent an investigation into the merits, but that 
does not alter the character of the order made. 
When the rule is discharged in the second stage, 
there is no fresh decree superseding the original 
decree, the parties being relegated to and still 
resting on the old decree. In such a case an appeal 
from the original decree is not barred, but is 
maintainable ; and the appeal cannot be dismissed 
on the ground that the order dismissing the 
review application has the legal effect of vacating 
the decree from which the appeal is filed. Nor can 
the correcting of an error arising from an acci¬ 
dental slip bring into existence a fresh decree 
barring the right of appeal from the original 
decree. Such correction must in truth be deemed 
to be an order passed in exercise of the powers 
of amendment under S. 152, C. P. Code, though 
the Court may have passed the order on a review 
application, purporting to act under the review 
proyisions of the Code. An amended decree 
must, in the contemplation of law, be taken as 

in force from the date of the original decree, as 
there is a well-founded distinction between a case 
. . . ^ a case of novation or substi¬ 

tution. In the case of the amended decree, an 

?PP ea J , th ?L efr ?> m is P er fectly competent. 
(K enkatasubba Rao and Abdur Rahman , //.) 

Paickiri Mahomed Rowther v. Swaminatha 
Mudaliar. 182 I.C. 251=12 R.M. 27=1938 M 

1938 Mad - 

-Co mpetency--Finding — When open to 

appeal—Decree against personal property of late 
mahant of mutt - Finding that rents accrued due 
during his lifetime and collected since by his 
successor are personal property of late mahant— 
Appeal against—rf competent See Religious 
Endowment—Mutt. 71 M.L.J. 797. 
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:- Competency-Order of remand under in¬ 

herent powers—If decree—Appealability 
An order of remand under the inherent powers 
of the Court cannot be treated as a decree unless 
the order can be brought within the definition of 
decree as given in the C. P. Code and no appeal 
hes from such order. ( Middleton, J.C and 
Almond, A. J.C.) Moti Khan v. Atam Chand 
161 I.C. 716=8 R. Pesh. 182=A.I.R. 1936 Pesh 

——Competency—Order under O. 34, R. 12, C. 
P. Cod^on application by person not party to 
suit— Decree.’ See C. P. Code, S. 2 (2) 45 L 

W. 646=A.I.R. 1937 Mad. 554. 1 U 

- Competency—Partition suit—Order after 

preliminary decree and before final decree_If 

1937 e AAV r if. e 692 llllty ' C R CoDE - S. 96. 


•Competency—Interlocutory order passed bv 
consent. 

. A decree by consent is not appealable. But an 
interlocutory order passed by consent may be 
appealable under certain circumstances. (Moselv 
and Sharpe JJ.) T. R. M. Ramaswamy 

1940 T R IAR ^153 Kuttain Chettyar. A.I.R. 

"7 Competency—Tssueas to court-fee—Deci¬ 
sion of trial Court on — Appealability. See Court- 
Fees Act, S. 12. 63 C.L.J. 16. 

~~ —Competency—Order rejecting appeal for 
failure to furnish security for costs. See C P : 
Code, O. 41, R. 10 (2). A.I.R. 1936 Rang. 109. I 

CL D.—is 


——Competency—Party taking benefit of decree 
—Right to appeal—Decree declaring election of 
defendant invalid—Nomination of defendant on 
footing of invalidity of defendant—Right of 
defendant to appeal against decree . 

. The right of appeal is the creature of statute and 
is a very valuable right. It should not be ordinarily 
taken away unless a party has definitely by his 
conduct or act lost the right. The acceptance by a 
party of the benefit of a decree or order does 
not debar the party from appealing against such 
decree or order, unless the decree or order 
imposes a term or condition on the opposite oartv 
which is for the benefit of the appellant and 
unless the appellant accepts the benefit of the 
term or condition so imposed on his opponent 
In any event there can be no scope for a prelimi¬ 
nary objection to the competency of the appeal 
unless there is a benefit conferred on the appellant 
by the decree or order itself. In a suit for a 
declaration that the defendant has not been 
validly elected as a Municipal Commissioner the 
lower Courts held the election invalid and grant¬ 
ed the declaration. The Local Government under 
its statutory powers of nomination appointed the 
defendant as a Commissioner to fill ud the 
vacancy caused by the decree declaring the elec- 
tion mvahd. The defendant accepted the appoint- 

appealed against the decree. 

Held, by the High Court, that the defendant by 
accepting the nomination did not lose his right of 
?Pf, al ', no benefit ha v;ng been conferred on him 
by the decrees of the lower Courts, and that the 

«»S e H«w a /e,f° r 5.P erfect| y competent. (Guha 
and Bartley, JJ.) Gopesh Chandra Aditya v 

Benode Lal Das. 165 I.C. 606 (2)—9 R C tii 
-40 C.W.N. 553—A.I.R. 1936 Cal.lk ' 

‘Competency—Pendency of review applica - 

nn.TV1.Cf normo. 1 ^ ^ i ~ . . t r i 


7 ^ r/7 * J applied - 

Hon against decree-If bar to appeal from decree 

—Review granted pending appeal—Effect. 

An appeal from a decree presented after the 
nling of an application for review of the judg¬ 
ment and decree appealed from, and during the 
pendency of the review application is incompe¬ 
tent ; and if the application for review is granted 
and a new decree is passed, the appeal cannot be 
heard, and it must be dismissed, for the decree 
appealed from is superseded by the new decree* 
(Pandratig Rao, J.) Packiri Muhammad Row- 
thar v.' Swaminadha Mudaliar. 162 I C. 261— 
8 R M; 970=1936 M W.N. 277=43 L W 542— 
ALR. 1936 Mad. 464. 
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APPEAL—Competency. 

- Competency —Pro forma defendant im¬ 
pleaded as assignor of plaintiff—Appeal by 
assignor claiming relief in favour of plaintiff— 
Maintainability. 

A person who is impleaded as a pro forma 
defendant in a suit as the person from whom 
plaintiff derived title but who has no interest in 
the property in suit, has no locus standi to appeal 
against the dismissal of the suit against which 
the plaintiff himself does not appeal. ( Sulaiman , 
C.J.and Barnet, J .) Nirmal Singh v. Zamir 
Uddin Khan. 169 I.C. 395=10 RA 17(1) = 

1937 A.L.R. 526=1937 A.L J. 296=1937 R.D. 
151 = 1937 A.W.R. 260=A.I.R. 1937 All 368. 

- Competency—Preliminary decree in mort¬ 
gage suit—Appeal—Omission to apply for stay of 
proceedings—Subsequent final decree—Failure to 
appeal from —If bar to maintainability of appeal 
from preliminary decree. 

Pending an appeal from a preliminary decree 
in a mortgage suit the trial Court made a final 
decree. The appellant did not ask for a stay of 
proceedings after he instituted his appeal nor 
did he file an appeal against the final decree. At 
the hearing of the appeal a preliminary objec¬ 
tion was raised that the appeal was not compe¬ 
tent. 

Held, that the appeal from the preliminary 
decree was not incompetent, and that the passing 
of the final decree was no bar to the hearing of 
the appeal from the preliminary decree, and that 
the Court in appeal had also the power to vary or 
reverse or affect the final decree. ( Rangnekar 
and Norman, J J.) Basawant v. Kallapi>a. 175 
I.C. 43=10 R B. 515=40 Bom L.R. 164=A.I R. 

1938 Bom. 222. 

-Competency—Rent sale—Application to set 

aside—Order refusing—Observation that sale 
was only a sale in execution of money decree— 
Appealability. B. T. Act, S. 174 (5). 40 C. 
W.N. 182 (2). 

-Competency—Rent suit —Ex parte decree— 

Order refusing to set aside—Appealability. See 
C. P. Code, O. 43, R. 1 ( d ). 63 C L.J. 277=40 C. 
W.N. 992. 

-* Competency—Suit against two persons — 

Claim to relief against both or either—Decree 
against one only—Appeal claiming relief against 
other—If incompetent. 

Where a plaintiff sues two defendants praying 
the Court to make both or either of them liable, 
the fact that he gets a decree against one of them 
will not operate as a bar to an appeal by him as 
regards the other defendant- He has still got a 
grievance in that he does not get a decree against 
the other defendant, his appeal for relief against 
him is perfectly competent. (Wort, J.) Bank 
of Behar, Ltd. v. Madhusudan Lal. 170 I.C 
451 = 10 R.P. 125=3 B.R 729=18 PatL.T. 337 
=1937 P.W.N, 344=A.I.R. 1937 Pat. 428. 

—-Competency—Suit of small cause nature 

tried as money suit by judge having small cause 
power—Decree—If appealable—Remedy. See 
Provincial Small Cause Courts Act, S. 25. 62 
C.L.J. 530. 

—-— Competency—Suit of small cause nature — 
Trial as original suit by Court having small catese 
powers—Decree—If appealable—Revision. • 

If a suit of a small cause nature is tried by a 
Judge as an ordinary suit but not as aSmall 
Cause Court Judge, and if the Judge has the 


APPEAL - New point. 

powers of a Small Cause Court Judge to try suits 
of that value his decision must be taken to be 
a decision of a Small Cause Court, and is not 
open to appeal. The decree can only be revised 
by the High Court under S. 25 of the Provincial 
Small Cause Courts Act. (R. C. Mitter, J.) Ban- 
kin Chandra Deb Sarkar v. Madan Mohan 
Deb. 40 C.W.N. 698. 

-Competency—Sureties—Appeal by some 

only—Failure of one to appeal —If a bar. See 
Surety— Co-sureties. A.I.R. 1936 Pesh. 20. 
- Competency—Wrong decision on jurisdic¬ 
tion. 

A wrong decision, even though it relates to 
jurisdiction, would not give a right of appeal 
where otherwise no appeal lay. A.I.R. 1930 Pat. 
280, Foil. (Wort, J .) Nasjruddin Haider v. 
Hakim Muhammad Tahir. 161 I.C 26=8 R.P. 
428=A.I R. 1936 Pat. 119. 

Costs. 

-Costs—Direction of trial Court—Interfer¬ 
ence by appellate Court. See Costs—Discretion. 
17 Pat.L.T. 279. 

Court-fee. 

- Court-fees—Appeal filed in District Court , 

transferred to High Court on application by 
appellant—Court-fee payable. 

A memorandum of appeal presented to the 
Court of the District Judge under the law appli¬ 
cable to appeals, which has been transferred to 
the High Court on an application by the appel¬ 
lant, should bear court-fee stamp as prescribed 
for a memorandum of appeal presented to the 
High Court. (Guha, J.) Dharnidhar Sardar 
v. Surjya Kanta Roy. 172 I.C. 518=10 R C. 
385 (1) =41 C.W.N. 1083=65 C.L.J. 499=A.I.R. 
1937 Cal. 514. 

Interference. 

-Interference — Discretion — Order a$ to 

costs—Grounds for reversal. See Costs—Discre¬ 
tion. (1940) 1 M.L.J. 388. 

Letters Patent appeal. 

- Letters Patent appeal—Memorandum of 

appeal not mentioning names of all parties—If 
complete. 

No memorandum of appeal, whether in a 
Letters Patent appeal or in any other appeal can 
be considered to be complete unless it mentions 
the names of all the parties against whom relief 
is sought. There is no reason for distinction in 
this respect between a Letters Patent appeal or 
any other appeal. (Young, C. J. and Monroe, J.) 
Rameshwar Das v. Official Receiver, Delhi. 
I. L. R. (1938) Lah. 398=40 P. L R. 1060=180 
I.C. 698=11 R L. 707=A.I.R. 1938 Lah. 325. 

New point. 

7 -’New point—Point of law—If can be raised 

in appeal for the first time. Sec Agra Tenancy 
Act, S. 86. 1938 R.D. 252 = 1938 A.W.R. (B.R.) 
86 . 

- New point—Question of fact—Plea based 

on—If can be. raised for the first time in appeal. 

A suit by a mortgagee of a recorded occupancy 
tenant against another treating him as his sub¬ 
tenant, for arrears of rent, was decreed. But 
the defendant in appeal pleaded for the first time 
that the plaintiff had not proved his right to sue, 
as a mortgagee after the Act of 1926 will not be 
recognized by the Courts. It was held that it 
was clearly a point that required a definite issue 
to be framed on • which the plaintiff could have 
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APPEAL—New point. 

produced the requisite evidence. The defendant 

never having challenged the right of the plaintiff 
on this question should not be allowed to raise 

for the first time in the appellate Court, a definite 
question of fact which should have been specifi¬ 
cally raised in the Court below. ( Bomford J M 

M -' ) Durpat v . Sheo Narain*. 

19 ^ A.L.J (Supp.) 6=1938 A.W.R. (B.R.) 96 
z=l\)6o K.D. 353. 

New point—Question of fact not raised in 
trial Court or in grounds of appeal—If can be 
raised at hearing of appeal. 

A question of fact which has not been raised 
before the first Court or in the grounds of appeal 
cannot be permitted to be raised at the hearing 
,^PP. ea l for the first time. {Varadachariar 
and Mockett, JJ .) Kuppuswami v. Rasappa 

Chettiar. 170 I C. 7=10 RM. 178=44 LW 
438=1936 M.W.N. 738=A.I.R. 1936 Mad. 865.* 
New point—Sale for arrears of rent — 
Objection to validity as having been conducted by 

P/rson without authority—If can be raised for 
first time in appeal. 

A new point, for instance, that a certain sale 
arr cars of rent was invalid because it was 
conducted by a person having no authority to 
fiold the sale, may be raised for the first time in 
appeal and given effect to when it is not necessary 
to take any evidence on the point. Nor can it be 
said that the decree of the appellate Court based 
on such new point is wrong or without jurisdic¬ 
tion, when no real prejudice is caused thereby to 
the respondent, so as to justify interference in 
second appeal. (Pandrang Row, J.) Subbiah 
T HEVAR /n re. 1936 M.W.N. 611=44 L.W. 306 

Wo“ 1 m 1” = 2 M E M ' 186=A I *• M * a ' 

Parties. 

Parties —Pro forma defendant. 


AND 
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- — - - -— * aw* utj c ntburi l . 

Where persons were joined in a suit as Pro 
forma defendants as the_y did not join as plaintiffs 
and where no issues were framed with respect to 
their interest and where none of these persons are 
interested in the result of the litigation, such 
persons are not necessary parties to the appeal in 
that suit. ( S. K. Ghose and Patterson, //I 
Sabitrjbai v. Jugal Kishore. 179 I C 95=11 R 
C. 468=43 C.W N. 41=A I.R. 1938 Cal. 639. 

Question of fact. 

-- Question of fact—Inference of intention 

from circumstances. 

Whether a particular intention can be inferred 
from a particular *et of circumstances is rather a 
question of fact than of law. ( Sir George 
Lozvndes.) Balasubramanya Pandya Thalai- 
var v SuBBrA Tevar. 65 I A. 93=1 L R 
Mad. 551=1938 A.W R. (P C.) 62=66 C L T 
581=40 Bom.L R. 704=32 S.L.R. 328=1938 A 
L.J. 215=4 B.R. 251=42 C.W N. 449=10 R p 
C 162=19 Pat.L.T. 169=172 I C. 724=47 L W* 
110=1938 O.W.N. 117=1938 O LR. 61=1938 
O.A. 54=1938 A L.R. 77=A.I.R. 1938 P C 34— 
(1938) 1 M.L.J. 426 (P.C ). * ' 

7“" —Right of—Adverse finding against a party 
° U \\ i d ecree w holly in his favour. 

When a decree is wholly in favour of a party 
and gives him all the relief sought for by him 
°ut the judgment contains an adverse finding 
against him, he has no right of appeal against the 
ecree, which can enable him to contest such 


AP P EAL—Miscellaneous. 

adverse finding. The right of an appeal is a crea¬ 
tion of the statute and one has to look to the 
provisions of the Code of Civil Procedure to find 
out whether in a particular case an appeal is 
competent or not. Ss. 96, 100 and 104, C P Code 
make provisions for appeals There is no provi¬ 
sion for any appeal against a mere finding irres¬ 
pective of the decree or order. ( Srivastava , CJ) 
;^ T « ES £ WART Din v - Sarju Dass 171 I C 596-— 

{III C°u^V 67 = 1937 ° W N - 

r „„ r , Rl | ht of—Decision b y Land Acquisition 
Ac“ S. M PPe 43 a L W. 338 LAN ° AcQU1S1TI0N 

—Right of—Decree in favour of plaintiff im¬ 
posing conditions—Appeal against imposition of 
conditions—Adverse finding — Appealability— 
fest - See C. P. Code, S. 96. 42 C.W.N. 492. 

Right of—If lost—Election—Defeated 

, candidate accepting appointment in Municipality 

I—Right of appeal not lost. See Assam Muni- 

(I 0F 1923 >’ S. 21-A, 10 and™ 
A.I R 1936 Cal 424=40 C.W.N. 553. 

—Right of—High Court rules relating to 
constitution of Benches—Amendment pending 
appeal Retrospecth e operation. See Govern? 
ment of India Act, S. 108 (1). 1936 A.L.J. 1046 

*. h 4 9 s> Necessary party impleaded in 

second ZeT PP S ' <Ch * f h ° S ri ° ht °f 

Where a necessary party is impleaded in 
a suit but not impleaded in first appeal 
such a party has a right of second appeal 
as he is interested in its right decision. (Bhide, 
•'•X , £ A p a Singh v. Mt. Harnami. 177 in 632 
=11 R.L. 348 (2)=A.I.R. 1938 Lah 70. 

■Right of—Ron-party to suit. 


UnJy persons whose names appear as parties to 
the decree or order of the Court belo W P are en- 

whnQp ° PPC j lf they are aggrieved. A person 
whose name does not appear in the array of 

parties can ask the Court to implead him by in¬ 
cluding his name among the parties. If he does 
jk°ose to do so, he cannot maintain an appeal. 
(Agha Haidar , /.) Sadhu Mal Khazana Mal 

Lc - sos =‘° B L - «°3£ 

sf„ E d^2 R0CEDURE - 30 SLR - 17=A.IR. Isa's 

Miscellaneous. 

-—Failure by party to appeal—Party if de- 
barred from having recourse to other modi of 

\Vhere there is an appeal against a decision the 
effect of not appealing is that the decision holds 
good for what it is worth. So far as concerns 
any other modes of relief available, the person 

^H a aPPea '7 IS j n / IO , worse Position than if he 
/ . J 5P peaIed ^ 24 Cal. 546 R.I „„ 

(Addison and Din Mohammad, JJ.) Intizamia 
Committee ^Central Bank of India, Ltd. 182 
l.c, 785—-12 R.L. 68=A.I.R. 1938 Lah. 129. 

. . . yrder of remand-—Direction for de novo 

1936Pat PP 491. ' C P ' CoDE - S ' ,51 ' A IR - 

— Rejection of—Non-payment of court-fee 

on plaint Appellate Court calling on plaintiff to 

inL co * u ?'t efe on P laint - See C. P. Code, S. 2 (2) 
1937 A.L.J. 171=A.I.R, 1937 All. 280. K ) ' 
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APPELLATE COURT—Power of—Power to 
direct determination of mesne profits subsequent 
to suit in execution proceedings—Lower Court 
not dealing with subsequent mesne profits. See 
Partition —Mesne Profits. 30 S.L.R. 17=A.I. 
R. 1936 Sind 72. 

APPROBATE AND REPROBATE. 

See (1) Estoppel. 

(2) Evidence Act, S. 115. 

APPROPRIATION. See Contract Act, 
Ss. 59 to *1. 

ARBITRATION AND AWARD. 

See also (1) Arbitration Act (IX of 1899). 

(2) C. P. Code, Sch. II, O. 32, R. 7 
and O. 23, R. 3. 

Arbitrator. 

Award. 

Clause in contract. 

Misconduct. 

Reference. 

Umpire. 

Miscellaneous. 

Arbitrator. 

- Arbitrator—Misconduct — Meaning of — 

Proof — Onus—Rejection of material evidence 
tendered by party—Jf ground for setting aside 
award. 

‘ Leg >1 misconduct” on the part of an arbitrator 
does not necessarily involve moral turpitude or 
dishonesty on the part of the arbitrator. It is 
misconduct in the judicial sense of the word and 
has been described generally to mean an erro¬ 
neous breach of duty on the part of the arbitra¬ 
tor, however honest, which causes miscarriage of 
the justice. It has also been described as such a 
mishandling of the arbitration as is likely to 
amount to some substantial miscarriage of 
justice. Misconduct is a question of fact in each 
case and has to be ascertained from the facts of 
the entire proceedings before the arbitrator. It 
really lies in the conduct of the arbitration pro¬ 
ceedings and the onus of proof lies on the party 
who alleges it. If a material piece of evidence is 
tendered and rejected, it may amount to mis¬ 
conduct entitling a party to have the award set 
aside. ( IVadia , /.) Aboobaker L at iff v. Recep¬ 
tion Committee, Indian National Congress. 
171 I.C. 470=39 Bom.L.R. 476=A.I.R. 1937 
Bom. 410. 

- Arbitrator—Nomination of, by party—Time 

for. 

The period of days after which one party in 
accordance with the terms of the agreement may 
nominate an arbitrator on behalf of the other 
must be so many clear days commencing from the 
midnight after the receipt of the letter or notice 
requiring the other party to nominate his arbitra¬ 
tor. Where a party anticipating the necessity of 
such an appointment wrote letters on a day just 
before the expiry of the period to be sent when 
the necessity actually arose, it cannot be said that 
the appointment was complete before the expiry 
of the period provided the formal appointment by 
communication to the arbitrator or to the party 
concerned is not made before the expiry of the 
period. {Weston, J.) Louis Dreyfus & Co. v. 
Hemandas Hotchand. 187 I.C. 262=A.I.R. 
1940 Sind 37. 

■ "Arbitrator—Position of—Commissioner 
and arbitrator—Distinction. Sec C. P. Code, Sch. 
II, Para. 16. 18 Pat. 193. 


ARBITRATION AND AWARD. 

- Arbitrator—Powers of — Amendment — 

Entire suit referred—Amendment of plaint to 
correct mistake in date—Power to allow — Pre¬ 
vious refusal of amendment by Court—Effect of. 

Where an entire suit has been referred to arbi¬ 
tration, the arbitrator has power to allow an 
amendment of the plaint in order to correct a 
mistake in a date given therein, when the amend¬ 
ment is one which the Court had power to allow 
if it had tried it, even though the Court had re¬ 
fused such amendment on a previous occasion. 

( Harries, C.J. and Fast Ali, J .) Tejpal Marwari 
v. Kedarnath Himat Singha. 6 B.R. 144=185 
I.C. 273=12 R.P. 336=20 Pat.L.T. 700=1939 
P.W.N. 703=A.I.R. 1939 Pat. 597. 

- Arbitrator—Power of—Power to award 

interest. 

An arbitrator has wide powers in deciding the 
disputes referred to him. He has power to 
award interest, where he considers it fair and fit. 
{Pollock, J.) Tulsikam v. Jhanaklal. I.L.R. 
(1936) Nag. 44=155 I.C. 556=9 R.N. 88=19 N. 
L.J. 151=A.I.R. 1936 Nag. 197. 

- Arbitrator—Powers of—Pozver to decide 

question of costs—Award as to costs—Pozver of 
Court. 

Where all questions in dispute between parties 
are referred to arbitration, the arbitrator is there¬ 
by empowered to decide the question of cost 
which is one of the matters involved in the suit. 
Where the arbitrator files the award and directs 
that the parties should bear their own costs the 
award can be said to contain sufficient provisions 
concerning costs and the directions in the award 
do not need any amplification to be put into effect 
and the Court’s discretion in the matter of costs 
is removed by the arbitrator's award. A.I.R. 1918 
Nag. 108, Foil.; A.I.R. 1914 Sind 62, Dist. {Mid¬ 
dleton, J.C.) Harnam Singh v. Kishan Chand. 
161 I C. 7=8 R.Pesh. 15l=A.I.R 1936 Pesh.37. 
- Arbitrator or referec—Statement of Coun¬ 
sel appointing referee—Latter empowered to ex¬ 
amine parties —Character of referee , if altered 
thereby. 

Where the Counsel’s statement makes it clear 
that a person is being appointed as a referee and 
that he is to make a statement in Court, the fact 
that he was allowed to make the statement after 
taking the statements of the parties, could not 
have the legal effect of altering the character of 
the referee, for it cannot be said that a referee 
can never be authorized by the parties to examine 
the parties be I ore making his statement in Court. 
Such a person is not an arbitrator. ( Mull a , J.) 
Kameshwar Nath v Ghulam Kasool Khan. 
I.L.R. (1939) All. 50=180 I.C. 316=11 R.A. 437 
=1938 A L J. 1132=1938 A.W.R. (H.C.) 807= 
AIR 1939 All. 92. 

- Arbitrator—Who is—Technical expert 

authorised to settle disputes merely by use of his 
skill and judgment - If arbitrator. 

A mere agreement between two persons to be 
concluded by the decision of a third does not by 
itself constitute such third person an arbitrator. 
To give him that character it should be intended 
that such person should determine the disputes in 
a quasi-judicial manner. What is the intention of 
the parties in any particular case must necessarily 
depend upon the true construction of the agree¬ 
ment between them. Where an architect or other 
technical expert in the service of one of the par- 
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arbitration and award. 

ties to a contract is clothed with authority to 
settle disputes between the parties, which he is 
required to decide merely by the exercise of his 
own skill and judgment, such architect or expert 
is not an arbitrator. (Rupchand and Bilaram, A. 
J C .) Des Ram v. Secretary of State. 165 I 
C. 598=9 R.S. 104=A.I.R. 1936 Sind 201. 

Award. 


• tx. accepted and acted on by a party to 

x } liable to be challenged by him—Evidence to 
impugn it—Court—Jf can go into. 

Where a party to an award has not merely sign¬ 
ed it as an award but understood it,agreed with it, 
accepted it and acted on it, and took possession of 
the property dealt with in it, he is estopped from 
challenging it. It is not open to the Court to go 
into evidence which has for its object the impugn- 
mg of that award. 24 A. 164, Foil. (Stone, C.J. 

TT pU LA N Bai V. SUNDERS AO. 

I.L.R. (1937) Nag. 449=A.I.R. 1938 Nag 132. 

--r A ™?F d a « ain ?t firm—Application to file in 

Court Objection by person served with notice 
that he is not partner of firm—Competency— 

S) 29S be L r R S i92. C P ' C0DE ’ °' 21 - R - S0 

——Award—Assessment of compensation-In¬ 
clusion of interest—Power of arbitrator. 

Tk e arbitrators whose only duty is to ascertain 
the actual value of certain property at a certain 
time have no power to include interest in their 
assessment of value. ( Lord Macmillan .) Inter¬ 
national Railway Co. v. Niagara Parks Com¬ 
mission. 169 I.C. 562=10 RPC 17=A I R 
1937 P.C. 214 (P.C.). i/-a.±k. 

—— Award—Assessment of compensation — 
Methods of valuation—Discretion of arbitrators . 

1 he arbitrators must in general have a wide 
discretion in selecting their method of valuation 
tor purpose of compensation but where they have 
considered two methods and two methods only 
and have chosen one of these methods and have 
rejected the other, it becomes a question of law 
whether, having regard to their terms of reference 
their decision can be justified. ( Lord Macmillan.) 

International Railway Co. v. Niagara Parks 
Commission. 169 I.C .562=10 RPC 17—A I 
R. 1937 P.C. 214 (P.C.). * ^ * X * 

—- Award—Binding nature—Clause in excess 

of terms of reference— Award fixing rate of 
maintenance to Hindu widow at fixed rate—Provi¬ 
sion that rate fixed could not be increased or 
decreased—Award acted upon and maintenance 
paid at that rate for long time—Effect—Right of 
widow to claim enhancement on ground of altered 
circumstances. 

An award on an arbitration, which has been 
acted upon by the parties for a considerable 
length of time, may be treated as an agreement 
between the parties, that they would abide by it, 
even though the award contains a clause which is 
in excess of the terms of reference. Where a 
clause in such an award allotting maintenance to a 
xlindu widow at a certain rate, provides that the 
widow cannot ask for any increase at all, and that 
the party bound to pay it cannot get it reduced 
though it may be in excess of the terms of refe¬ 
rence, if the parties have acted upon it for a long 
time, and maintenance has been paid and received 
at such rate, the widow is bound by it and cannot 
claim a higher rate afterwards on the ground of 
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ARBITRATION AND AWARD. 

altered circumstances. (Venkataramana Rao, /.) 
Kameswaramma v. Thammana. 1937 M.W.N. 

1039. 


Award Construction—Provision for pay¬ 
ment of money by one party to the other as the 
equivalent of latter’s share in immovable property 
— Clause that until such payment ownership of 
latter shall not cease—If operates as a document 
of title and as present creation, declaration or 
assignment of title—Registration See Registra¬ 
tion Act, S. 17 (1). 17 Pat L T. 835. 

—-— -Award—Criminal complaint of misappro¬ 
priation—Disputes between parties referred to 
arbitration Criminal Court not compounding case 
—Award acquitting accused holding that there 
was no misappropriation — Validity . 

After filing a complaint for criminal misappro¬ 
priation the parties submitted their disputes, the 
chief one concerning misappropriation to arbitra¬ 
tion. One of the parties moved the Criminal 
Court to have the case compounded, but the ap¬ 
plication was rejected. The result was that while 
the arbitrators were engaged in settling the dis¬ 
putes, one of the main disputes concerning mis¬ 
appropriation was being agitated in the Criminal 
^ . award delivered held that no amount 
had been misappropriated and acquitted the accu¬ 
sed. The whole award mainly depended on the 
finding on the issue. 

Held, that under the circumstances although the 
reference did not succeed in stifling the criminal 
prosecution, still the arbitrators did arrogaie to 
themselves the powers of a Magisterial Court. 
Hence the award was invalid. 

Held also, that the rest of the award also could 
not be upheld. That would have been possible 
only if the arbitrators had acquitted the accused 
of the charge pending against him by merely 
stating that fact. (Mehta:J.) Fazal Ellahie v 
Nazir Ahmed. 176 I.C. 490=11 R.S 18=A i’ 
R. 1938 Sind 130. 

— Award—Duty of arbitrator to keep record 

of enquiry. 

There is no law, which requires an arbitrator to 
keep a record of his proceedings. All that is 
necessary is that there should be an award in 
writing by the arbitrator. He is, of course, bound 
to make enquiry, but he is not bound to keep a 
record of such an enquiry. ( JaiLal,J.) Ram 
Dhan Das Ramji Das v. Shankar Das Devi 
?aval 164 I.C. 296=9 R.L. 100=A.I.R. 1936 

L,an. 492. 

-——Award.—Effect of—Absence of finding on 
particular point of dispute between parties—Right 
of Parties, to re-agitate that point— Res judicata. 

ihe decision given by arbitrators, when it 
becomes final, puts an end to all the controversies 
between the parties. It is no longer open to any 
ol. Ihe parties to say that he is entitled to re¬ 
agitate a point which had been taken either in 
attack or in defence on the ground that the' 

?^u trat i° rS fi. ave n °l given any finding on it. 
When the arbitrators make an award, all disputed 
points between the parties on which they were at 
variance are set at rest as a result thereof, and 
when the arbitrators, after taking into considera¬ 
tion the pleas raised on both sides, give a finding 
on the respective rights of the parties, then all the 
controversies between the parties come to an end. 

It is not open to any of the parties to re-agitate 
any of the pleas which had been taken by them 
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before the matter was referred to arbitration. 
(Harries and Rachhpal Singh, JJ.) Ganpat Rai 
v. Bhagwat Dayal. 1937 A.W.R. 805=1937 
A.L.J. 1141. 

-- Award—Enforceability of—Suit to enforce 

—Private reference to arbitration in pending suit 
—Award of arbitrator — Validity. 

In a suit for delivery of possession of certain 
land, tlie parties agreed to refer their dispute to 
arbitration outside Court and had the suit dis¬ 
missed. The arbitration proceeded and the 
arbitrator awarded the land to the plaintiff, but 
the defendants refused to give it up. The plain¬ 
tiff brought a suit for possession of the land based 
on the agreement to refer to arbitration and the 
award of the arbitrator. 

Held, (0 that the suit could be filed on the 
award irrespective of the procedure laid down in 
Sch. II despite S 89, C. P. Code, which only deals 
with the filing of awards under that special proce¬ 
dure ; (ii) that the award was valid though made 
on a reference made during the pendency of the 
suit without the intervention of the Court and that 
it operated to merge and extinguish all claims 
embraced in the submission and furnished a good 
cause of action. (Bagule y, /.) Maung Po It v. 
Ma Bu Li. 1937 Rang L.R. 225 = 173 I C 690= 
10 R.R 365=A.I.R. 1937 Rang. 459. 

-— Award—Finality of—Presumption of—Plea 

that award is beyond scope of reference—Burden 
of proof. 

The Courts will make every reasonable intend¬ 
ment in favour of an award being a final, certain 
and sufficient termination of the matters in dis¬ 
pute, and unless and until the contrary is shown, 
the Court will presume that the arbitrator has 
determined only such matters as were in dispute 
and were referred to him, and that the burden of 
proving that the arbitrator has awarded on 
matters not within the submission or has failed or 
omitted to award on matters which were within 
the submission lies upon the party who seeks to 
impeach the award. (Rupchand Bilaram, Ag.J.C. 
and Lobo. AJ.C.) Vishindas K hushaldas V. 
Tejumal Khushalda^. 174 I.C 334=10 RS 
250=A.I.R. 1938 Sind 59. 

-- Award—If contract or consent decree 

An award is not a contract inasmuch as the 
parties to it do not contract with the arbitrator; 
and it is also different from a consent decree 
where the order of the Court is imposed upon the 
agreement of the parties. (Davis, J.C. and Tyabji , 
J.) Iara Champ Khimandas v. Syf.d Abdul 
Razak Shah. I.L R. (19391 Kar. 422=182 I C 
226=12 R S. 4=A.I R 1939 Sind 125. 
--—Award—Misconduct of arbitrator—Error 
of judgment—If amounts to 
Where arbitrators have allotted through error 
of judgment an asset of uncertain and fluctuating 
value upon the basis of a gross over-valuation, to 
one branch of the family instead of to all the 
branches according to their respective shares, this 
does not amount to misconduct within the mean¬ 
ing of the law of arbitration. ( Lort Williams, J.) 
Rat Kumar v. Shiva Prasad. 184 I C 553= 
A.IR. 1939 Cal. 500. 

-Award going beyond terms of reference— 
Acceptance by parties—Party consenting and 
receiving benefits under—Right to challenge 
afterwards. See Hindu Law—Maintenance- 
Widow. 50 L.W. 195. 1 


ARBITRATION AND AWARD. 

Aivard—Minor represented by father—If 


bound by aivard. 

The fact that one of the parties to the reference 
to arbitration is a minor is no ground for holding 
that he is not bound by the award. When he is 
represented in the arbitration proceedings by his 
father he cannot repudiate them or the award 
following thereon. (Pollock, J) Tulsiram v. 
Jhanaklal. I.L.R.(1936)Nag. 44=165 I.C 556 
=9 R:N. 88=19 N.L.J. 151=A.I.R. 1936 Nag. 
197. 

- Award—Nature of—Partition proceedings 

—Award declaring rights of parties in property 
without giving them possession—If merely 
declaratory. 

In partition proceedings, the award declared 
the rights of the parties in the property and did 
not state that possession was to be given to the 
parties. 

Held, that the award was merely declaratory 
and hence possession of the properties could not 
be given to the parties in the execution proceed¬ 
ings. (Tck Cliand and Abdul Rashid, JJ.) Sant 
Lal v. Ramaya Ram. 178 I.C. 547=11 R L 474 
=40 P.L.R. 619=A.I.R. 1938 Lah. 177. 

- Award—Objection to—Suit on mortgage— 

Reference to arbitration—Award allowing mort¬ 
gagors to occupy house for certain period free of 
rent though house to be conveyed to mortgagees 
on date of award—On default mortgagees to pay 
mesne profits at rate of Rs. 100 per month—House 
capable of realizing only Rs. 10 per mensem — 
Default in handing over Possession—Decree based 
on award, giving mortgagees mesne profits at rate 
of Rs 100 per mensem — Validity. 

In a suit on a mortgage the dispute was referr¬ 
ed to arbitration. 1 he award allowed three years 
to the mortgagors to occupy the mortgaged house 
free of rent, though it was to be conveyed to the 
mortgagees from the date of award. In case the 
mortgagors failed to hand over possession at the 
expiry of three years they would pay mesne pro¬ 
fits at the rate of Rs 100 per month from date of 
default up to possession. The hou<e could realize 
only Rs. 10 per mensem as rent. The mortgagors 
occupied the house rent free for three years but 
defaulted in handing over possession. The mort¬ 
gagees obtained decree for mesne profits at the 
rate of Rs. 100 per mensem. 

Held, that a Court executing the decree was 
pnma facie bound by the decree. As the mort¬ 
gagors did not raise any objection to the award at 
the proper time, it was too late for them to 
challenge the decree. The mere fact that the 
house if given on rent might not fetch Rs. 100 was 
not sufficient ground for affording relief to the 
mortgagors; there might be several considera¬ 
tions weighing with the .arbitrators in fixing the 
amount. (Rupchand Bilaram and Havelivala , 
A.J.C s.) Chhugomal t>. Briji al. 171 I.C. 515= 
10 R.S. 110=A.I.R. 1937 Sind 219. 


— Award—Operation of—Basis of rights of 
Parties. 

A valid award operates to merge and extinguish 
all claims embraced in the submission, and after it 
has been made the submission and the award 
furnish the only basis by which the rights of the 
parties can be determined. (Abdul Rashid and 
Addison, JJ.) Damodar Das and Sons, Ltd. v. 
Basiieshwar Nath. 167 I.C. 730=9 R.L. 541 (2) 
=AJ.R. 1936 Lah. 865. 
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Award—Setting aside — Grounds. 


An award cannot be set aside on the ground of 
uncertainty upon a point upon which there is no 
controversy between the parties. (Rupchand 
Bilaram, AgJ.C. and Lobo, A.J.C .) Vishindas 
Khushaldas v. Tejumal Khushaldas. 174 I.c 
334=10 R.S. 250=A I.R: 1938 Sind 59. 

~T ~Award Setting aside — Grounds — Irregula¬ 
rity m proceedings—Effect of—Powers of Court 

in proceedings to set aside award—Scope of 
enquiry. 

The Court never sits in appeal from the award 
of an arbitrator. Its function is to see whether 
the grounds of misconduct alleged have been 
strictly proved In order that the Court may set 

aside the award on the ground of irregularities in 
he proceedings, the irregularities must be of such 
a nature as to amount to no hearing at all. 

parties cannot get out of an award upon objec¬ 
tions which do not affect the substantial justice of 
the case. ( IVadia, J.) Aboobaker Latiff v. 
Reception Committee, Indian National Con- 

4 ^!i A ” I'C- 4 70= 10 R.B. 200=39 Bom.L.R. 
476=A.I.R. 1937 Bom. 410. 

77 ~A war< ^~^ ei ^ n 3 aside of—Submission of 
specific question of law. 1 

Where k is alleged that there was a submission 
a specific question of law, it must be such that 
•* can Jfairly construed to show that the parties 
ntended to give up their rights to resort to the 
R‘ng s Court, and in lieu thereof to submit that 
question to the final decision of a tribunal of their 
own Where circumstances are not such, then 

f*u° Urt J s - entltle d to interfere with the decision 
ot the arbitrator. ( Costello and Lort Williams , 

(1 Salil Kumar Fitter. I.L.R. 

AXR 1 2 938 Cal 4 705 79 I-C ‘ 106=11 R C 470 = 

~ "'Award—Setting aside—Terms of reference 
acting physical partition—Award ordering sale 
T premises and dividing sale proceeds — Award — 
ff should be set aside. 

Where the terms of the order of reference 
direct the arbitrators to decide on the mode of 
partition of the premises, and to partition the pre¬ 
mises with the assistance of an engineer if neces- 
fpyon the basis that each party is entitled to one- 
third. share therein, the jurisdiction of the arbitra- 
~° rs limited to effecting a physical partition. If 
they direct the sale of the premises and divide the 
sale proceeds among the parties according to their 
shares, the award goes beyond the terms of refer¬ 
ence and must be set aside. ( Panckridge, J .) 
IJIBOPRAKASH GANGULY V. SUPROKOSH GANGULY 

177 I.C. 289=11 R.c. 224=A,I.R. 1938 Cal 341.' 
-Award — Uncertainty—What is. 

Where an award directs certain produce to be 
sold at market price, the amount to be realized is 
sufficiently certain and cannot make the award 
r n ? ert ^ n - (Rupchand Bilaram, Ag. J. C. and 
L-obo, A J.C .) Vishindas Khushaldas v. Tetu- 
Mal Khushaldas 174 I.C. 334=10 R.S. 250= 
A.I.R. 1938 Sind 59. 

77 -Award—Validity—Absence of an arbitrator 
at all sittings. 

._| ff an y one of the arbitrators was not present at 
ajl the sittings, that would affect the validity of 
me award. ( Niyogi , /.) Ramdhar Ram v 
Santadar. 178 I.c. 29=A.I.R. 1938 Nag. 492. ' 

7 Award — Validity — Agreement to refer 
future disputes to arbitration. 
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An award made on an agreement to refer 

fn Con d t 1SP Ti? S to . arbit [ a tion can be legally filed 
in Court. There is nothing illegal in such agree- 

merits and an award made on such reference to 

n r HAN atl m 15 P erfectl >L vaIid - Uai Lai, J.) ram 
nfvA, D iL?^. MJ ™ Das Shankar Das Devi 
Lah. J'92. C 2%=9 RX - 100 =A.I.R. 1936 

~ -Award Validity—Award of costs—Order 
of reference giving arbitrator discretion in the 

™ a “^— A r b '‘rator omitting to follozv directions 
of appellate Court—Effect of. 

Where the arbitrator is directed by the Court 
to keep the directions of the appellate Court as to 
costs in view while awarding costs,but at the same 
time the order of reference gives him a discretion 
in the matter, he is not bound to follow the direc¬ 
tions of the appellate Court and his failure to d 
so does not vitiate the award and no substantial 
injustice is involved. (Baguley and Mosley, JJ.) 

^ A -A G T W £ I ','n l L Mm SlN - 163 I C. 590=9 R.R. 
29—A.I.R. 1936 Rang. 240. 

—-Award Validity—Dispute between A and B 
regarding boundary referred to arbitration—A not 
knowing English — Document n English contain - 
vig agreement to refer and not explained to A— 
Award,, if a bar to subsequent suit by A against B 
regarding same cause of action. 

The dispute between A and B regarding boun¬ 
dary line between two territories was referred to 
arbitration. The agreement referring the dis¬ 
pute to arbitration was contained in a document 
™ Tlt } er } m English. A who was ignorant of 
xLnglish affixed his mark to the document which 
was not explained to him so as to make him 
understand its true import. 

Held, that the award was not binding on A and 
was no bar to the subsequent suit by A against B 
regarding the same cause of action. {Lord 
Ilussel of Killowen .) Kwamin Bassayin v 
Bendentu II. 170 I.C. 423=10 R.P.C. 66=A.I. 

R. 1937 P.C. 274 (P.C.). 

- Award — Validity — Minor's share in pro¬ 
perty ref erred to arbitration—Decision about its 
partition—If outside reference. 

Where what is referred to arbitration is only 
the share of a minor in a certain property, the 
decision of the arbitrators about its disposal or 
partition is outside the scope of the reference and 
is, therefore, void. ( Dalip Singh, J .) Saraswati 
Devi v. Jagannath. 41 P.L.R. 201=A.I.R. 1939 
Lah. 308. 


. Award based on a compromise between 
parties—Validity of. 

An award which purports to be the considered 
award of the arbitrators cannot be said to be no 
award simply because the arbitrators accepted the 
compromise arrived at by the parties and cast the 
terms of the compromise in the form of an award. 
Such an award cannot be invalidated. {Stone, C. 
J.and Niyogi, J.) Dulan Bai v. Sundersao. 
I.L.R. (1937) Nag. 449=A.I.R. 1938 Nag. 132. 

-— Award—Validity of—Arbitrator not holding 

public enquiry — Award, if vitiated. 

No procedure is laid down for the arbitrator in 
Sch. II, C. P. Code, and unless it is proved 
that the arbitrator refused to examine any evid- 
ence.tendered by the parties, the mere fact that 
he did not fecord any proceedings or did not hold 
a public enquiry will not be enough to vitiate the 
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award. {Din Mahomed, J.) Kanshi Ram v. 
Harnam Das. AIR 1940 Lah. 73. 

- Award — Validity—Failure of one of the 

arbitrators to sign award—Defect of procedure — 
Award -when not to be set aside. 

Where an award is arrived at under the ‘joint 
consultation' of all the arbitrators and represents 
their decision, the mere failure of one of the 
arbitrators to sign the award does not render it 
invalid. An award made on proper reference 
ought not to be set aside on the ground of an 
alleged defect in procedure not affecting the 
merits, where substantial justice has been done. 
{Thomas, C.J. and Zia-ul-Hasan J.) Rf.ni Datt 
v. Baij Nath. 14 Luck. 65=174 I C. 369=10 R. 
0.255=1938 O.W.N. 480=1938 O.L.R. 186= 
1938 O.A. 341=A.I.R. 1938 Oudh 125. 

-- Aivard — Validity—Award not signed by 

disagreeing arbitrator 

Where the parties to a reference to an arbi¬ 
tration agree that the decision of the majority of 
the arbitrators would prevail, the fact that the 
award was not signed by the arbitrator who 
differed from the opinion of the majority does 
not affect its validity. {Henderson, J .) Aiunash 
Chandra v. Parashuram. 44 C.W.N. 866. 

- -—Award—Validity of—Partition of joint pro¬ 
perties—No specific directions given by arbitrators 
with respect to particular easements. 

Where joint property belonging to certain per¬ 
sons has been partitioned by an award made with¬ 
out the intervention of the Court, the mere fact 
that no specific directions having been given by 
the arbitrators about the ventilators and drains 
existing in the properties partitioned does not 
render the award invalid on the ground of diffi¬ 
culty in execution of the award or indefiniteness 
in the award. It is open to the parties to find out 
for themselves what would be the legal inference 
to be derived from the award with respect to 
these particular easements in the properties. The 
ordinary rules of law relating to easements in a 
joint property divided between two owners will 
apply unless there is something in the award 
which takes any particular easement out of the 
general law and assigns a particular right in any 
party to that easement. {Dalip Singh, J.) Moh¬ 
ammad Mustafa Khan v. Mohammad Yar 
Khan. 188 I.C. 477=A.I.R. 1940 Lah. 24. 

- Award Valid ty — Partnership — Disputes 
referred to arbitration—One partner subsequently 

dying—Proceedings conducted without his legal 
representatives. 

The terms of an agreement of partnership ex¬ 
pressly provided that upon the death of a partner 
his rights survived to his legal representatives. 
Upon disputes as to accounts having arisen bet¬ 
ween the groups of partners the matter was re¬ 
ferred to arbitration. Shortly afterwards a 
partner in one group died but the arbitration pro¬ 
ceedings were conducted in the absence of and 
without notice to the legal representatives of the 
deceased partner. 

Held, that the proceedings were not binding on 
the legal representatives of the deceased partner 
as they were not parties to it, nor could it be said 
that their interests were substantially represented 
by other members of the group because although 
the interests of all might be identical, the group 
was not a legal entity and the real parties to the 
agreement were individual members of the group. 
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(BJiide, J.) Abdul Ghani v Siraj-ud-din. 41 P. 
L.R. 580=A.I.R. 1939 Lah. 154. 

- Award — Validity—Partnership accounts — 

No valid reference on behalf of one partner. 

The principle that in a pending suit all parties 
must join in the reference also applies to arbitra¬ 
tions out of Court. Disputes relating to accounts 
of partnership cannot be settled unless all the in¬ 
terested persons are joined, because the dispute 
involves the interests of all the partners which 
cannot be settled piecemeal by some of the part¬ 
ners without the consent of the others. Where 
therefore such a dispute between the partners is 
referred to arbitration out of Court on the as¬ 
sumption that all the partners have joined in the 
reference but it subsequently transpires that there 
was no valid reference on behalf of one of the 
partners, then the award that is afterwards pass¬ 
ed on such reference is not binding on the other 
partners also. {Bhide, J.) Abdul Ghani v. 
Siraj-ud-din. 41 P.L.R. 580=A.I.R. 1939 Lab. 
154. 

- -Award — Validity—Piecemeal awards. 

It is not competent to an arbitrator to decide a 
matter piecemeal and deliver several awards, 
unless he is so authorised by the agreement bet¬ 
ween the parties. {Rachhpal Singh and Bajpai , 
//.) Ganga Dhar v. Indar Singh. I.L.R. (1938) 
All. 236=174 I.C.671 = 10 R.A. 607=1938 A.L. 
R. 316=1938 A.W.R. (H.C.) 63=1938 A.L.J. 

113=A.I.R. 1938 All 195. 

-- Award treated as a compromise acted under 

—Doctrine of estoppel—Applicability of. 

The doctrine of estoppel applies, even if an 
award were not an award but merely a compro¬ 
mise acted under. {Stone, C.J. and Niyogi, J.) 
Dulan Bai v. Sundersao. I.L.R. (1937) Nag. 
449=A.I.R. 1938 Nag. 132. 

^ Clause in contract. 

Clause in contract—Construction. See 
Contract — Construction. I.L.R. (1937) 1 Cal. 
606. 

- Arbitration clause — Construction — Agree¬ 
ment authorizing one party to nominate arbitrator 
or other party on failure of latter to nominate — 
Appointment of such arbitrator by first Party — If 
inoperative until other Party rccciz'cs notice of it. 

Where an agreement has provided that if any 
party shall refuse or neglect to appoint an arbit¬ 
rator within certain days after one party shall 
have appointed an arbitrator and served a written 
notice upon the other party requiring him to 
appoint an arbitrator, then upon such failure the 
party making the request may appoint another 
arbitrator to act on behalf of the party so failing 
to appoint and the arbitrator so appointed may 
proceed and act in all respects as if he had been 
appointed by the person failing to make such 
appointment, the appointment of such arbitrator 
cannot be deemed to be inoperative or incomplete 
until other party received notice of it. ( IVcston , 
J.) Louis Dreyfus & Co. v. Hf.mandas Hot- 
chand 187 I.C. 262=12 R.S. 224=A.I.R. 1940 
Sind 37. 

— Clause in contract—Officer ref erring to arbi¬ 
tration—Competency of—Officer to -whom it is 
referred—Validity of reference — Government — 
On being one of the Parties—Rules framed by 
Government regarding Government litiqation tf 
relevant. 

Where an agreement between the Military and 
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a contractor for the supply of fodder provided 
that, any dispute or difference arising out of this 
contract shall be referred to the arbitration of 
the officer sanctioning the contract, a reference 
made by the Assistant Director of Grass Farms is 
competent, an officer of the Department is compe¬ 
tent, in the absence of any indication in the con¬ 
tract that the reference should be made by a 
particular officer. Further the rules framed by 
the Government regarding the conduct of Gov¬ 
ernment litigation have no bearing on the ques- 
tion of reference to arbitration. The reference 
has to be made not to the person who sanctioned 
the contract but to the officer who may be holding 
the appointment of the sanctioning authority at 
the time of the dispute. So reference to the Offi¬ 
cer who became the successor of a different officer 

a f Zoning authority on a re-organization 
of the department is valid. (Jai Lai, /.) Kidar 

WathRam Chandra v. Secretary of State 171 

X.C 361=40 P.L.R. 643=A.I.R. 1938 Lah. 223. 

T j 7 • • Diffuse in contract—Submission to — Proof — 
rv nting, j/ necessary. 

A submission of a party to an arbitration clause 
need not be in writing. It may be proved by other 
evidence. ( Addison , /.) Jubilee Chamber of 
Commerce, Ltd., Rawalpindi v. Lala Amrit 
Shah. 42 P.L.R. 48=A.I.R. 1940 Lah. 180. 

7 Clatise in contract — Validity—One of parties 

a x T/u Dispute to be referred to its directors. 

Wheie one of the parties to a contract is a firm, 
a clause for the submission of disputes to the 

/ r i > J!F tlon r°J Erectors is perfectly legal. 
y/laaison, /.) Jubilee Chamber of Commerce, 
Ltd., Rawalpindi v. Lala Amrit Shah. 42 P. 
L.R. 48=A.I.R. 1940 Lah. 180. 

T contra ct—Validity. See Contract 

Act, S. 28. A.I.R. 1937 All. 650. 

Power of. 

Powers of arbitrator—Death of one of 
Parties before decision—Power of arbitrator to 

continue proceedings. 

arbitrators have jurisdiction to continue 
the arbitration proceedings although one of the 
parties dies before they give their decision, 
where one of the terms of the agreement between 
the parties is that their heirs and legal represen¬ 
tatives would be bound by the decision of the 
arbitrators In the absence of such a term in the 
agreement between the parties, the arbitrators 
have no authority to go on, although a son of the 
deceased files an application on behalf of himself 
and on behalf of his minor brothers to the effect 

that the arbitration proceedings should continue. 
C Henderson , /) Abinash Chandra v. Para- 
shuram. 44 C.W.N. 866. 

-—Powers of arbitrator — Procedure. 

An arbitrator is not bound by the technical 
rules of procedure which the Court must follow, 
nor need he record separate findings on the 
various points on which the parties are at issue, 
or write a reasoned judicial decision. All that he 
is required to do is to give an intelligible decision 
wmch determines the rights of parties in relation 
*°tne subject-matter of the reference. Where an 
arbitrator has been selected by reason of his 
special knowledge of the affairs of the parties to 

* s entitled to take a broad view 
ot the case and give an award, which he conceives 
to be just and equitable in the circumstances. 
Woung, C,J. and Tek Chand, /,) Raminder 
oingh v. Mohinder Singh. A.I.R. 1940 Lah. 186. 

Q.. D .—16 
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~ lowers of Court—Difference of opinion 
between arbitrators—Power of Court to appoint 
umpire—Deed of reference filed by parties not 
providing for such contingency. • See C. P Code. 
Sch. II, Para. 4. 42 P.L.R. 124. 

Misconduct. 

See under sub-headings. Arbitrator— 
Award—Miscellaneous. 

Reference. 

Reference—Agreement not signed by ex 
parte defendant—Award—Decree on—Mortgagee 
with possession from ex parte defendant—Suit 
to declare decree illegal and void—Maintainabi¬ 
lity, t Se * e P * CodE ’ Sch - II. Para. 15. 1935 

A.M.L J. 89. 

7 -Reference—Parties to suit agreeing to abide 
by decision of presiding officer after local inspec- 
tion- Effect of—Presiding officer , if appointed as 

arbitrator—C. P. Code, Sch. II. 

Where the parties to a suit presented an appli¬ 
cation saying that they were desirous of leaving 

* ma *ter entire] y *h e hands of the presiding 
officer, and that they would be bound by whatever 
decision he should arrive at after making a local 
inspection. 

Held, (1) that although the word ‘arbitrator* 
was used by the parties in their application, the 
agreement was no more than to abide by the deci¬ 
sion of the Court, arrived at as the result of a 
local inspection, without recording any evidence, 
and there was nothing against the validity of such 
an agreement and that the parties did not mean to 
appoint the presiding officer as an arbitrator in 
the case, (2) that the provisions of Sch. II, C. P. 
Code, did not apply to cases in which the parties 
to a suit wanted to appoint the presiding officer 
of the Court, in which the suit was pending, as an 
arbitrator, (3) that it was not incumbent upon the 
presiding officer under the law to record notes of 
hislocal inspection. ( Zia-ul-Hasan and Smith, 
Naushad Ali v. Mohammad Ishaq. 18 

rtHS?-J 52=166 1 C 853=9 R-O. 343 (2)=1937 
O.W.N. 223=1937 O.L.R. 63=A.I.R. 1937 Oudh 

“ Reference—Revocation—Ground for—One 

of the parties working at the shop of a kuram of 
arbitrator. 

Where after the subject-matter of a suit was 
referred to arbitration and before any proceed¬ 
ings are taken by the arbitrator, one of the parties 
applies to revoke the reference on the ground that 
the other party is working at the shop of one X , 
a kuram of the arbitrator, a fact which has subse- 
^"tly come to his notice, the Court should can¬ 
cel the reference even though it was originally 
made on the joint application of both the parties. 

iLo ARAM Din v . Mohammad Din. 
}?? V? i°?n^ 9 T RX - 454 (D=38 P.L.R. 480 

U^AXR. 1937 Lah. 71. 

—-Reference by party to contract on basis of 
arbitration clause—Stay by Court—Party charged 
with, fraud Right to apply to Court for stay of 
arbitration proceedings. 

The Court has a discretion to stay arbitration 
proceedings which have been initiated by a party 
on the strength of an arbitration clause in the 
contract between the parties. When the questions 
at issue between the parties involve serious allega¬ 
tions of fraud—one of the parties going to the 
length of filing a criminal complaint against the 
other—the party who is charged with fraud has 
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the r ght to ask the Court that matters which 
affect his honesty and integrity should be decided 
in open Court. {Leach, C.J. and Madhavan Nair, 
J.) I.ALDAS La’kshMIDAS v. J. D. Italia. 48 L. 
W. 399=178 I.C. 761 = 11 R.M. 494=1938 M.W. 
N. 924=A.I.R. 1938 Mad 918=(1938) 2 M.L.J. 
531 (2). 

-Reference made in pending suit without 

Court’s intervention—Award if compromise. S ce 
C. P. Code, 0.23, K. 3. 1939 Rang. L.R. 280( F.B.) 
- Reference to — Validity — Mutwalli — Decla¬ 
ratory suit by. 

In a suit for a declaration that the plaintiff is 
the mutwaJli of a mosque, reference to arbitra¬ 
tion is not illegal and the decree passed in accor¬ 
dance with the award is not invalid. ( Bhide, J.) 
Fazal Rahman v. Zainab Bibi. A.I.R. 1940 
Lah. 123. 

-Reference to arbitration—Leave of Court. 

See C. P. Code, O. 32, R. 7. 

Umpire. 

- '“Umpire"—Meaning of. 

The ordinary meaning of the word ‘umpire’ is 
a person who is to decide upon disagreement. 

<Weston , /.) Louis Dreyfus & Co. v. Hemandas 
Hotchand. 187 I.C. 262=12 R.S. 224=A.I.R. 
1940 Sind 37. 

- Umpire—Failure to appoint—If fatal. 

In a case where the arbitrators disagreed on 
the matters referred to them, and the necessity 
for umpire became established, it may well be 
that the omission of the arbitrators to appoint an 
umpire before they enlered upon the submission 
would be fatal to the whole proceedings. But 
when, no disagreement between the arbitrators 
occurred, the omission to make the appointment 
of umpire is not a defect amounting to legal mis¬ 
conduct on the part of the arbitrators and suffi¬ 
cient to vitiate the award made. (Weston J.) 
Louis Dreyfus & Co. v. Hemandas Hotchand. 
187 I.C. 262=12 R.S. 224=A.I.R. 1940 Sind 37. 

Miscellaneous. 

- Contemporaneous civil suit —Absence of 

stay—Validity of arbitration proceedings — Con¬ 
tinuation-Procedure. 

Where the same matter comes before two tribu¬ 
nals, a public tribunal appointed by the Sovereign 
and a domestic forum chosen by the parties, and 
no order is made staying the proceedings either 
under S. 19, Arbitration Act, or under Para. 2 of 
Sch. II, C. P. Code, before the one or the other, 
the public tribunal alone must decide that matter 
and cannot be hampered by any adjudication 
thereupon made by the private tribunal. Neither 
can that adjudication be pleaded as a bar to the 
action nor can it be allowed to affect the merits of 
the decision given by the public tribunal. Thus 
the effect of the institution of the suit is that all 
proceedings before the arbitrators subsequent to 
the institution of the suit are invalid. But if after 
the institution of the suit a party still wishes to 
proceed with the arbitration, his remedy is to 
apply for stay, which the Court will grant, unless 
there are weighty reasons to the contrary, leaving 
the parties to proceed with the arbitration from 
the stage at which the proceedings were on the 
date of the institution of the suit. (Tek Cltand, 
Ofjg C.J. and Abdul Rashid, J.) Jowahir Singh 
Sundar SrNC.ii v. Fleming Shaw St Co., Ltd., 
Amritsar and Karachi. 176 I.C. 352=11 R.L. 
201=A.I.R. 1937 Lah. 851. 
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- Misconduct—Party aware of the claim 

against him—Arbitrator supplying him with the 
details of the claim and passing azvard on the same 
day — Propriety. 

Where an arbitrator supplied the litigant 
appearing as a party before him with details of 
the claim against him and proceeded to give his 
award on the same day, 

Held, he should have given the party further 
opportunity to meet the case set up against him. 
But his failure to do so does not amount to judi¬ 
cial conduct, where the party has not been ignor¬ 
ant of the nature of the claim when he appeared 
before the arbitrator. Ordinarily a litigant appear¬ 
ing as a party before an arbitrator is entitled to 
know the details of the claim which has been pre¬ 
pared against him. ( Jai Lai, J.) Kidar Nath 
Ram Chandra v . Secretary of State. 171 I.C. 
361=40 P.L R. 643=A.I.R. 1938 Lah. 223. 
ARBITRATION ACT (IX OF 1899)—Appli¬ 
cability— Contract of insurance accepted in Presi¬ 
dency Town—Contract containing arbitration 
clause. See C. P. Code, Sch. II, Para. 17. 1937 
A.L.J. 98=A.I.R. 1937 All. 208. 

- Applicability of provisions—Architect settl¬ 
ing cost of work redone. 

When a member of a firm of architects is 
holding an inquiry as to the cost of certain work 
redone, on the refusal of the contractor to do so, 
he acts in his capacity as an arbitrator and is sub¬ 
ject to the provisions of the Arbitration Act. 
(Rupchand Bilaram, Ag. J.C. and Lobo, A.J.C.) 
Harnamsing v. Parsram Lalchand. 173 I.C, 
401 = 10 R.S. 210=A.I.R. 1938 Sind 45. 

- 'S. 2 (as amended by U. P. Local Act) — 

Applicability. 

Under the Arbitration Act as amended by the 
U. P. Local Act, in order to make the Act appli¬ 
cable, the parties themselves should agree that 
the arbitration proceedings should take place 
under the Arbitration Act. It is, therefore, neces¬ 
sary that there should be a specific reference in 
the agreement to the Indian Arbitration Act, and 
a mere reference to arbitration in general would 
not bring in the operation of the Act. ( Su/oiman, 
C.J and Bajpai , J.) Guardian Assurance Com¬ 
pany, Ltd. v. Shiva Manual Singh. I. L.R. 
(1937) All. 234 = 1937 A L.R. 265-167 I.C. 897 
=9 R.A. 585 = 1937 A.L.J. 98=1937 A.W.R, 52 
=A.I.R. 1937 All. 208. 

—-S. 2—Award relating to mortgaged property 

situated at Sialkot—Jurisdiction of Amritsar 
Court to make order filing award. 

Though S. 2, Arbitration Act, does not ex¬ 
pressly refer to the provision of the law contain¬ 
ed in S. 16, C. P. Code, the implication is obvious 
when it states where the suit could be instituted. 
Where mortgaged property which was involved 
in the award is situated at Sialkot. the Court of 
the District Judge at Amritsar has no jurisdic¬ 
tion to make an order filing the award, inasmuch 
as if the subject-matter submitted to arbitration 
were the subject of a suit, the suit could not be 
instituted at Amritsar. ( Addison and Din Moham- 
mad, JJ.) Gopi Chand v. Khazan Chanp. 178 
I.C. 240=40 P.L.R. 598 =A.I R. 1938 Lah. 226. 

— S. 2 — Scope—Suit maintainable in Presi¬ 
dency town on account of residence of defendant. 

A case falls within the purview of S. 2 of the 
Arbitration Act only where the subject-matter in 
dispute is of such a nature as to be the subject of 
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dispute in a Presidenc>-town, and not where the 
subject-matter is not of such a nature and the 
suit could be filed because the defendant resides 
there. ( Sulaiman , C.J. and Bajpai, J.) Guardian 
Assurance Company, l>td. v. Shiva Mangal 

Sl i N ^ H T^ L ? n i 1937) AU - 234=1937 A.L.R. 265 
=167 I.C. 897=9 R.A. 585=1937 ALT 98— 

1937 A W.R. 52=A.I R. 1937 All. 208. J * * 
Ss. 3, 4 (a) and 11 (2)—Reference to arbi¬ 
tration by company—Award, where to be filed. 
Companies Act, S. 152 (3). 44 C.W.N. 285. 

- -P*7 ~'Submission''—Rules of Merchants ’ 

Association requiring members to submit differ- 
inter se to arbitration—Written undertaking 
to abide by rules signed by members—If written 
agreement to submit. 

c T7 ^° r A S t°^ t ^ le definition of ‘submission’ in 
?• , °i the Arbitration Act are sufficiently wide to 
include cases where the agreement is.made with¬ 
out, at the time it is made, there being any differ¬ 
ences between the parties, either in existence or 
in direct contemplation. Also it is not necessary, 
to constitute a submission’ that the terms of the 
agreement should all be contained in one docu¬ 
ment. buch an agreement may be found in cor¬ 
respondence consisting of a number of letters. 

Ine printed rules of Merchants' Association re- 

quiring all members in all cases of dispute or 

tir!r, e c r f nCeS K m ^ r f^ an . sin g from certain transac- 
subni it the said disputes or differences to 
arbitration together with the written undertak- 
m s to abide by the rules, signed by members at 

° f th< T ,r admission as members are I 
sufficient to constitute the written agreement to 

by & 4 - Heston,!.) KotSmIl 

^ A i D in§ AJl IX.R.(1939)Kar. 769= 
186 I.C. 272=12 R.S.189=A.I.R. 1939 Sind 357. 

. ,4 W and 19 —Submission' — Arbitration 
clause m contract. 

<rrf^A arbltrat,on clause in a contract for sale of 

feeard r m n fh^ U? VT * If any dispute arises with 

be ominn mde , nt ?, r t ? relat * ve goods, it shall 
be optional to you (seller) to release me from the 

? Ct - and take the goods back or to refer the 

frafion ei o n f re T SPeCt ° f Japanese g°°ds to the arbi- 
* i J ? panese Commercial Museum and in 

K °;, othe K r goods to the arbitration of the 
Bengal Chamber of Commerce or to two 
merchants, one to be nominated by each party,and 

L 3 finll ”°Th CeP V!l e d w Si0 T ° f the arbitration 
as final. Though the defendant offered to refer 

the disDuteto the arbitration, the plaintiff filed 

frart Th a T , C ng J damag j S f ° r breach of Con- 
of the suit defendant made an application for stay 

a tI,a * tbe arbitration clause fulfilled the , 

ArWtMt" of A ‘ s f uba l is sion'’as given in the Indian j 
Arbitration Act and that the test was whether both ! 

thIl ieS VV< l re , hound by that clause and not whe- - 
her a right had also been expressly given to the ' 

P H,lTr T X y t0 *" ltiat ® arbitration proceedings. , 

releasf' f tl rth A r '( Wh A n tb e plaintiff elected not to , 
w f tbe defendant from the contract, he ! 

tra*’k° Un i to refer the matter in dispute to arbi- ’ 
ther° n * a Further the suit and all proceedings 
fc nder "ere stayed. (R. C. Mitter, 7) 

w!?t AN t C t HANDRa Dat>ta & Co. V. Bishesh- j 
•^Lal. I.L.R (1937) 1 Cal. 606=174 I c 58 
=10 R.C. 610=A.I.R. 1938 Cal. 10. 8 ! 

i 4 W—Submission to arbitration — ’ 

essentials. . . . ' 
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; In order that there may be a valid submission 
to arbitration as defined by S. 4, Cl. ( b ) of the 
Armtranon Act, it is only necessary that there 
should be a written agreement embodying either 
directly or by implication all the terms. It is not 
necessary that each party should sign the submis¬ 
sion to arbitration. All that is required is that 
both parties accept a written document as con¬ 
taining the agreed terms; it might be in the form 
ot a signed document by both parties containing 
the terms, or a signed document by one party con¬ 
taining the terms and a plain acceptance either 
signed or orally accepted by the other party, or in 
the third case, an unsigned document containing 
the term of the submission to arbitration, agreed 

by both Parties. 56 Cal. 118 and 53 All. 
384, Foil. ( Panckndge . J.) Keshoram Cotton 
Mills v. Kanhyalal. 44 C.W.N. 607 

——S ; 5— Applicability—Matter in dispute not 
within jurisdiction of arbitrators—Remedy of 

aggrieved party—Application for leave to revoke 
submission. 

. If a m .atter in dispute submitted to arbitration 
is not within the jurisdiction of arbitrators, the 
proper remedy of a party to the submission is to 
apply to the Court for leave to revoke the sub¬ 
mission. If the Court is satisfied that the submis¬ 
sion was ultra vires it has undoubtedly the power 
to give leave to revoke the submission to arbitra- 
tion and that is the appropriate remedy. ( Cornish, 

1^1 ^ ILLS C°*» Ltd. v. Krishna Ayyar 

isWS' in? =1 A°T R r, M - 390=1937 M.W.N. 518= 
45L/W. 405=A.I R. 1937 Mad. 405. 

: -S - 8 —K. e f? sal by arbitrator to’act further till 

Payment of his fees—If amounts to refusal to act. 

arbitrator says that he would act no 
further till his fees are paid in advance such 
action amounts to a refusal to act on his part 
W'thin the meaning of S. 8, Arbitration Act, and 
a new arbitrator can be appointed in his place. 
(Ameer Ah, J.) Priyabrata Bose v. Phani 

I l^l^Cah 523 174 ^ 483=10 RC ‘ 677=A ' 

—?. 8 (1) ( b )~ Construction—Parties jointly 
appointing two arbitrators—One of them dying— 

C ourt s pozver to supply vacancy. 

It is an ordinary canon of construction that a 
section of a statute should be so construed as to 
render every part thereof consistent with every 

u e read as a whole and Cl. 
o SU rb*"S-* ^ m P st be read as qualified by sub- 
2* 1S cons,stent with the language of 
entire sectmn to construe Cl. (b) as covering the 

5”*°; a Heaney where the submission provides 

constrnrff7 e t0 a , s J ngIe arbitrator and any other 

construction would render Cl. (b) of sub-S d) 

wherr^ fttWith - the ^° rds ? f sub -S (2). Hence 
arhitrof 6 Parties have jointly appointed two 
tors and oneof the arbitrators dies.or a 

Q ° occurs ’ the Court has no power 

. 8 (1) (&) to supply the vacancy and ap¬ 

point an arbitrator. ( Lobo , /.) Ramji Kuru- 

shotam z; Har 1 Shamla. 181 I.C. 337=11 R.S. 
215=A.I R. 1939 Sind 81. 

7T ®—Appointment of arbitrator before ex- i 

piry of seven days from notice — Legality. v " 

The appointment of an arbitrator within seven 
days from the service of notice on the other party 
is illegal and the mere embodying of the appoint¬ 
ment in reference on a later date does not affect 
the invalidity of the appointment. (Lobo, /.) 
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Kishinchand Santram v. Rochaldas. 180 I.C- 
143 = 11 R.S. 170=A.I.R. 1939 Sind 24. 

• -S. 9— Scope—Contract of sale—Arbitration 

clause—Appointment of arbitrators in contraven¬ 
tion of S. 9 — Legality. 

K and .1/ entered into a contract of sale of cer¬ 
tain goods on terms and conditions of the import¬ 
ing office. The contract between the parties con¬ 
tained an arbitration clause which provided that 
all disputes of whatsoever nature, unless amicably 
settled, should be referred to two arbitrators, 
one to be nominated by each under the provisions 
of the Arbitration Act. Upon a dispute having 
arisen K nominated one arbitrator on its behalf 
and called upon M to nominate one for him with¬ 
in three days. On failure of M to do so K him¬ 
self appointed an arbitrator on behalf of M. This 
was in accordance with the arbitration clause 
contained in the contract between K and the im¬ 
porting office. The two arbitrators thus nomi¬ 
nated by K drew up an award. 

Held, that the arbitrators acted without juris¬ 
diction because whatever terms and conditions of 
the importing office were to be incorporated in the 
contract between K and M, the arbitration clause 
in the contract of the office could not be incorpo¬ 
rated by implication because the contract between 
K and M actually contained a separate arbitra¬ 
tion clause and hence the appointment of another 
arbitrator by K on behalf of M was in contraven¬ 
tion of the provisions of S. 9, Arbitration Act, 
and hence illegal. ( Lobo, / ) Kishinchand 
Santram v. Rochaldas. 180 I.C. 143=11 R.S. 
170=A.I R. 1939 Sind 24. 

-S. 10— Duty of arbitrator to follow rules of 

evidence. 

An arbitrator is not of course bound by the 
technical and strict rules of evidence. But he 
must not disregard the rules of evidence which 
are founded on fundamental principles of justice 
and public policy. ( Wadia ,./.) Abooiiakar Latiff 
v. Reception Committee, Indian National 
Congress. 171 I.C. 470=10 R.B. 200=39 Bom. 
L.R. 476=A.I.R. 1937 Bom. 410. 

-'S. 11— Aivard against minor — Filing of — 

Appointment of proper guardian—Necessity for — 
C. P. Code , .9. 141 and 6. 32, R. 3. 

Under S. 141, C. P. C »de, the procedure provid¬ 
ed in regard to suits is to be followed, so far as it 
can be made applicable, in all proceedings in any 
Court of civil jurisdiction. The presentation of 
an application by an arbitrator for filing an award 
under S. 11 of the Arbitration Act comes within 
the category of “civil proceedings." Where, 
therefore, the award is against a minor, it is in¬ 
cumbent to make a prayer in the application for 
the appointment of a proper guardian for such 
minor under O. 32, R. 3, C. P. Code. If a proper 
guardian is not appointed, a decree passed against 
the minor on the basis of the award is a nullity. 
(Abdul Rashid, J ) Arura v Punjab Zamindara 
Bank, Ltd 42 P.L R. 114=A.I.R. 1940 Lah. 164. 

-S. 11— Filing of award — Jurisdiction of. 

The contention that under the Arbitration Act 
jurisdiction to entertain proceedings is given to 
the District Judge alone and the Additional 
District Judge is not competent to entertain such 
proceedings is not maintainable as it is opposed to 
S. 21, Punjab Courts Act, which provides that the 
Additional District Judge can exercise all the 
powers of the District Judge, but the District 
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Judge has to assign such powers to him. Pre¬ 
viously a case was on the record of the District 
Judge, who actually heard it and subsequently it 
went to the Additional District Judge who dis¬ 
posed of it. No objection was taken by the party 
to the jurisdiction of the Additional District 
Judge on that date. 

Held, that under the circumstances it must be 
assumed that the District Judge did assign this 
case to the Additional District Judge. In any 
case, the party having taken no objection to the 
jurisdiction of the Additional District Judge was 
not entitled to raise it subsequently. (Jai Lai, J.) 
Shiv Nath Rai v. Mfssrs. I allo Mal. 182 
I.C. 159=12 R.L. 3=A I R. 1938 Lah. 838. 

-S. 11 —Order declining to file award — 

Appeal. 

There is no provision in the Arbitration Act 
for appeal against an order refusing to file an 
award. But an appeal filed through mistake can 
be heard as a revision. {Mir Ahmad, A.J.C.) 
Peoples Bank of Northern India, Ltd. v. Lf.khu 
Ram. 173 I.C 11 = 10 R. Pesh. 49=40 P.L R. 79* 
=A.I.R. 1938 Pesh. 3. 

- S. 11 (2 )—Award filed in wrong Court — 

Proper order. 1 / 

If an application to file an award is made in a 
Court which has no jurisdiction to entertain it, 
the proper order on it would be, not an order of 
dismissal, but an order for return of the applica¬ 
tion for presentation to the proper Court. {M it ter 
and Lodge, JJ.) Ihirighat Native Tea Co., 
Ltd. v. B. Gupta I.L.R (1940) 1 Cal. 358=188 

I. C. 143=44 C.W.N. 285=71 C.L.J. 62=1940 
Comp.C. 56=A.I.R. 1940 Cal. 220. 

- S. 11 (2)—Reference to arbitration by com¬ 
pany—Award, where to be filed. See Companies 
Act, S. 152 (3). 44 C.W.N. 285. 

- Ss. 11, 13 and 14 — Application by arbitra¬ 
tor to District Judge j or filing award—District 
Judge transferring file to another Judge—Legality 
of procedure. 

A dispute between a Bank and .9 was referred 
to arbitration under the provisions of the Arbi¬ 
tration Act. The arbitrator made an award in 
favour of the Bank and filed it in the Court of 
the District Judge. The District Judge transfer¬ 
red the application and award to the Court of the 
Honorary Sub-Judge who on the acceptance of 
the award by the parties passed a decree in terms 
of the award. Subsequently the designations of 
the various Courts in the province were altered 
and the Divisional Judge (old style) became the 
District Judge. The arbitrator and the Bank 
presented a fresh application in the Court of the 
District Judge that the award be filed in his 
Court. The Court directed it to be filed. 

Held, that the procedure adopted by the Dist¬ 
rict Judge in sending the file to the Court of the 
Honorary Sub-Judge was a nullity. All the pro¬ 
ceedings were complete when the award was 
filed bv the arbitrator subject to any action which 
might be taken by the Court under Ss. 13 and 14 % r 
the mere presentation of the award amounted to- 
filing of .it within the meaning of S. llandasit 
was already filed, a second application for filing 
it did not lie and the order of the District judge 
on that application was a nullity. ( Middleton r 

J. C. and Almond, A.J.C.) Sainditta Mal v, 
Lyallpur Bank. 160 I.C. 693=8 R. Pesh. 127 
=A.I.R. 1936 Pesh. 2. 
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-S. 12 —Extension of time—Discretion of 

Court Power to extend time without application 
by a party. 

Extension of time for making the award under 
S. 12 of the Arbitration Act is a matter entirely 
within the discretion of the Court. There is 
nothing in the section to suggest that the Court 
should not exercise this power to extend the time 
unless it had been expressly asked by a party to 
•do so. ( Cornish , J ) Madura Mills Co., Ltd v 
Krishna Ayyar. 171 I.C. 690=10 R.M 390= 

^ 37 ,^ N * 518=45 L W * 405=A.I.R. 1937 
Mad. 405 

” S. 13 Award remitted re-consideration — 
Powers of arbitrator—Scope of. 

A Judge remitted an award to the arbitrator 
and indicated particular matters which had to be 
dealt with by the arbitrator. In the final award 
the arbitrator submitted that he dealt specifically 
with those points and also gave certain directions 
tor carrying out his decision on these matters 
into effect. 

Held, the other changes introduced in the final 
award were merely incidental or consequential, 
and that they fell within the scope of the ques¬ 
tions remitted to him for re-consideration and 
that the award was not vitiated. (Abdul Rashid 
,an d Addison , JJ.) Damodar Das and Sons, Ltd 
v. Basheshar Nath. 167 I.C. 730=9 R L. 
541 (2)—A I.R. 1936 Lah. 865* 

— —S. 13 Award—Remission in part — Juris¬ 
diction of Court. 

A Court in remitting an award under S. 13 of 

the Arbitration Act must remit it as a whole and 
has no jurisdiction to remit only a part of the 
award for re-consideration. ( Wadia, J.) Aboo- 
baker Latiff v. Reception Committee, Indian 
National Congress 171 I.C. 470=39 Bom L 
R 476 ^ =10 «?* B * 200=A.I.R, 1937 Bom. 410. ’ 

~ and 14— Award—Remission of — 

Grounds for—If same as for setting aside. 

Under S. 13 of the Arbitration Act, the Court 
is not bound to remit the award only on the 
grounds mentioned in para. 14, Sch. II, C. P. 
Code. An award may generally be remitted on 
the following grounds: (1) defect patent on the 
face of the record ; (2) mistake on the part of the 
arbitrator, such that he himself desires a remis¬ 
sion of the award to him ; (3) discovery of some 
material evidence subsequent to the making of 
the award which might have affected the arbitra¬ 
tor's decision; and (4) misconduct. These are 
not, however, exhaustive. The grounds for 
remitting an award are much wider than those 
for setting an award aside under para. 14; but the 
jurisdiction is statutory and cannot be increased 
or decreased. {Wadia, J.) ' Aboobaker Latiff v. 
Reception Committee, Indian National Con¬ 
gress. 171 I.C. 470=39 Bora.L.R. 476=10 R B 
200=A I.R. 1937 Bom. 410. 

-S. 14—Petition under—Nature and scope 

of—Applicability of O. 1, K.8, C. P. Code See 
.C P. Code, O. 1, R. 8. 38 Bom.L R. 380.. 

/' :——S. 14— Scope—Question of validity of sub- 

J - mission—If can be enquired into. 

The words of S. 14 are sufficiently wide to 
cover an enquiry into and a decision on the ques¬ 
tion of the validity of the submission. As the 
basis of an arbitration is the submission, the im¬ 
proper procuring of an arbitration, which is 
covered by S. 14 must include the question of the 
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, s , ubm - sion . (Davis. J.C. and 
t t? c c* _k° CHANBAI v. Motumal. 31 S 

Sind lio" ' C ‘ 623==X0 R S * 10 =A.I.R. 1937 

77 If ;Scope Suit to set aside aivard on 
the ground of arbitrator's misconduct — Maintain¬ 
ability. 

Quaere.- Whether a suit lies to set aside an 
award on the grounds covered by S- 14 of the 
Arbitration Act, by reason of R. 373 of the 

High Court (Original Side) Rules. 
(Wadia, J.) Abdul Gani Sumar v The 
Reception Committee of the 48th Indian 
National Congress. 60 Bom. 645=163 T r 
532 ^ 9R - B - 29=38 Bom.L R. 380=A.I R. 1936 

Horn. 

~—S. IS—Award filed, in Court—Conclusive 
nature of—Remedy of aggrieved party 
An award, once it is made and filed under the 
Arb'tration Act, is conclusive of the matters 

which it decides until it has been set aside by 
legal process. A party dissatisfied with an award 
may either file a suit to set aside the award o- he 
can apply under S. 14 of the Act. (McNair', J.) 

42 C W N H 367 MOHTA v - B ri J m °han Biani. 

‘ S IS —Award filed in Court—Effect of— 
Enforceability as a decree-Objection as to juris- 
diction of arbitrator or validity of award—If can 
be raised in execution. J 

Award when filed in Court is enforceable as if 
it were a decree of Court and an executing Court 
has to treat it as such and execute it. It is open 
to an aggrieved party to raise the question of the 
jurisdiction of the arbitrator by instituting a 
regular suit.^ But he cannot be permitted to raise 
the question in execution as the executing Court 
cannot go into the question as to the validity of 

i ad i° r c‘ heUr 1 s 5' C !'° n of the arbitrator. 
(Rachhpal Singh and Ismail, JJ.) Krishna 

Go pal v Mst. Lakshmi Bai I.L R (T938}AI1 

389=175 I C. 297=10 R A. 676 = 1938 A LR 

412=1938 A L J. 210=1938 A.W.R (H C) 135 

=A.I.R 1938 All. 232. * ^ ** 

T S- 15— Decree passed on award—If a bar to 
enforce award . 

N ? d . e . cree .need be passed on an award to which 
the Arbitration Act applies. The passing of a 
decree therefore is a superfluous act for doing 
which a Judge has no legal sanction. It is conse¬ 
quently a nullity and a surplusage which must be 
ignored and is no bar to the application to enforce 
the award. (Mir Ahmad, A.J.C.) Peoples Bank 
of Northern India, Ltd, * Lekhu Ram 173Y 

C 11 —10 R Pesh. 49=40 PLR 79 —A T T?’ 
1938 Pesh. 3. /y - A 1 

rT7" S - 15—Execution of award—Right of 

PCo7e!6 r JCR f r6 0f,US ri9htS thereunder ~C- 

Though an award filed in Court is not a decree 
it is given the same status as a decree for the 
purpose of enforcement, with the result that all 
the provisions of the C. P. Code applicable to 
execution apply to such award. Therefore the 
holder of an award is entitled to execute the 
award, although he may have transferred his 
rights under it to a transferee unless and until 
such transferee comes to the Court and applies 
under O. 21, R. 16, C P. Code. (McNair, J.) 
Anath Nath v Monmotha Nath 184 I c 
652=12 R.C. 263=A.I.R. 1939 Cal. 482. 
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- —S. 15 — Reference to arbitration by company 

—Decree passed on award and executed by Court 
without objection — If ultra vires— Points decided 
in such proceedings — If res judicata 

Where in a reference to arbitration by a limited 
liability company a decree is passed by a Sub- 
Judge and is executed without objection by the 
judgment-debtor, the question whether the 
decree could be executed in that Court or not 
does not become res judicata. The decree is a 
nullity in such arbitrations because it is the 
award which has to be executed. It follows that 
the Court should ignore the decree and the exe¬ 
cution of such decree is ultra vires. A fortiori a 
point decided in such ultra vires proceedings can¬ 
not become res judicata. It is the award which 
has to be enforced and it can only be enforced by 
the District Judge and no one else A.I.R. 1933 
Pesh. 66, Re!, on. ( Almond , J.C. and Mir Ahmad, 
J.) Peoples Bank of Northern India, Ltd. v. 

• Padam Lal. 177 I.C 659=11 R. Pesh. 30=A.I. 
R. 1938 Pesh. 54. 

-Ss. 15 and 11— Award made , but not filed, 

before institution of suit—Power of arbitrator 
to file award. 

Where a valid award has been made, but not 
filed, before the institution of a suit by one of the 
parties to the arbitration proceeding, the arbitra¬ 
tor, although he is functus officio in his judicial 
capacity when the suit is instituted, is not pre¬ 
vented from acting in a ministerial capacity in 
filing the award. ( McNair . J.) Balkissen 

Mehta v. Brijmohan. 41 C.W.N. 1198. 

-S. 19 —Application under—Nature of — 

Order on — Revision. 

An application made under S 1°, Arbitration 
Act, is not an interlocutory proceeding or a mere 
branch of a suit within the meaning of S. 115 of 
the Code. It is a case in itself and decides finally 
between the parties whether the matter shall or 
shall not be decided by arbitration ; therefore an 
application in revision will lie and is not exclud¬ 
ed by S. 115. (Davis, J. C. and Lobo, A.J.C) 
Indo Persian Trading Co. v Parmanand Har- 
namsingh 166 I.C. 541=9 R.S 146=A.I R 
1936 Sind 205. 

-S. 19 —Application for stay — Onus. 

Where an application is filed by a defendant 
for stay of the suit under S. 19 of the Arbitration 
Act, the onus is always on the plaintiff to show 
why he should not be bound by an agreement to 
refer disputes to arbitration. (Addison, J.) 
Jubilee Chamber of Commerce, Ltd.. Rawal¬ 
pindi v. Lala Amrit Shah. 42 P.L.R. 48=A I. 
R. 1940 Lah. 180. 

-S. 19 -Arbitration and civil suit—Award 

prior to stay of suit — Legality—Stay of suit—If 
can be ordered. 

The defendant submitted a dispute to the 
arbitration under an agreement to do so. The 
plaintiff instituted a suit in the Civil Court 
relating to the same dispute in breach of the 
agreement. The plaintiff subsequently filed an 
application under O. 39, R. 1, C. P. Code, for 
injunction, restraining the arbitration from con¬ 
tinuing its proceedings, pending the suit. The 
arbitration proceedings continued in spite of 
this application, on which no order had 
been passed and an award was delivered. Subse¬ 
quently during O. 39, proceedings, the defen¬ 
dant filed an application under S. 19, praying 
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for the stay of the suit as the award had 
already been delivered. The defendant had taken 
no other proceeding or filed any written statement 
in the suit concerning the dispute. 

Held, that the award was null and void as ah 
order staying the suit und^r S. 19 of the Act was 
not obtained before the award. 

Held, further, that the declaration that the 
award was null and void did not mean that the 
defendant's application under S. 19 should be 
dismissed. On the other hand the Court was 
bound to consider and decide it according to 
law. (Teh Chand, Offg. C.J. and Abdul Rashid, 
J.) Jowaher Singh Sunder Singh v. Fleming 
Shaw & Co.. Ltd. 176 I.C. 352=11 R.L. 201 = 
A.I.R. 1937 Lah. 851. 

-S. 19— Clause in agreement to refer to 

arbitration, dispute arising out of agreement — 
Plaint alleging rescission of contract on ground 
of breach of its terms by defendants—Plaint rats - 
vig issue as to factum of contract — Suit, if may 
be stayed in either ease. 

Where an agreement in writing was entered 
into between the plaintiffs and the defendants, 
which contained a clause, whereby it was provi¬ 
ded that in case of disputes between the parties 
arising out of the agreement, the matter should 
be submitted to arbitration, and the plaintiff's 
case is that the contract was rescinded by him as 
the defendants were gulity of a breach of some of 
the written as well as the oral terms of the con¬ 
tract relating to payment, the dispute between 
the parties arises out of the agreement, the ques¬ 
tion being whether the defendants committed a 
breach of the terms, and the defendants are,there¬ 
fore, entitled to an order staying the suit of the 
plaintiffs for a declaration that the contract has 
been validly rescinded. But where the case of 
the plaintiffs is that the person who signed the 
contract as representing them had no authority to 
do so, that there was, therefore, no contract 
between the parties and, accordingly, no agree¬ 
ment to refer to arbitration, a suit by them for a 
declaration that they did not enter into the alleged 
contract is not, so far as it deals with that con¬ 
tract, in respect of a matter referred within the 
meaning of S. 19 of the Arbitration Act, and the 
defendants are not, therefore, entitled to a stay 
of the suit. ( Panehridge, J.) Hari Nagar 
Sugar Mills, Ltd. v. Skoda (India), Ltd. 41 C. 
W.N. 563. 

- S. 19— Order refusing stay—Appeal or re¬ 
vision. 

Obiter. —From an order refusing stay under 
S. 19. no appeal lies; only revision is competent. 
(( oldstream, J.) Regal Theatres, Ltd. v. Gur- 
charan Singh. 39 P.L.R. 423=172 I.C. 432= 
10 R.L. 323=A.I.R. 1937 Lah. 206. 

—S. 19— Right to invoke Act — Onus. / 

It is for the party who is invoking the Arbit^at- 
tion Act to prove his right so to do. ( Panckriage , 

*t SH0RAM Cotton Mills v . Kanhyalal. 44 
C.W.N, 607. 

S-. 19— Stay of suit—Award declared nulli- 
ty~~~Arbitration proceedings—If can continue. 

Any proceedings taken after the institution of a 
suit on a reference made prior to the institution 
of the suit arc no doubt null and void; but a suit 
can still be stayed and the parties cannot be com¬ 
pelled to waive their right to move the private 
tribunal upon which they had agreed at the time 
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the contract was entered into between them. The 
arbitration proceedings can legally continue on 
the stay of the suit in spite of the decision that 
the award already made is a nullity. {Din Moh¬ 
ammad , /.) Hukam Chand v. Toya Menka 
Kaisha, Ltd. A.I.R. 1940 Lah. 265. 

~~~ S. 19— Stay of suit — Grounds—Allegations 
of fraud , misrepresentation and coercion. 

If allegations of fraud and coercion go to the 
very root of the agreement to refer to arbitration, 
** l re ^ a * e 1° matters outside the scope of 
the submission, the only forum to decide that 
matter is the Civil Court. In either of these 
cases S. 19 will ex necessitate rei be inapplicable, 
it, on the other hand, misrepresentation, fraud or 
coercion is alleged to have been committed in 
reference to matters which are sought 
to be proved in proof or disproof of the 

llie P art i es relating to a dispute 
which has been, or can be, validly referred to 
arbitration in accordance with the original agree- 
ment, this will not necessarily be a ground for 

de S Ill 3V n F 5°^ a y the suit. {Tek Chand, Offg. C.J. 
and Abdul Rashid, J.) Jowahir Singh Sunder 
oingh v. Fleming Shaw & Co., L*td., Amritsar 

£ ND , Karachi. 176 I.C. 352=11 R.L. 201=A.I. 
K. 1937 Lah. 851. 

4 °f su it ordered on misrepre- 

szntatwn—Revival of suit—Inherent power of 

An order staying the suit, if made on a frau¬ 
dulent misrepresentation can be reversed by the 

Court making the order, if it is satisfied of the 

traud and misrepresentation of the other side 
and the suit can in the circumstances be revived. 
bimilarJy, the Court is empowered under S. 151, 
C. r\ Code, to make any order as may be neces¬ 
sary for ends of justice or to prevent abuse of 
the process of the Court. Nothing in the Arbi- 
tration Act bars this action. {Din Mohammad, 

t Chand v. Toya Menka Kaisha, 

Ltd. A.I.R. 1940 Lah. 265. 

19 Stay of suit—If can he ordered after 

There is nothing in S. 19 of the Arbitration 
Act to justify the conclusion that an order of 
stay can be passed under the section even after 
the award had been given. The object of passing 
an order staying the suit under S. 19, is to allow 

the parties to proceed with the arbitration. But 

if before the application for stay is made or has 
been disposed of the arbitrators have already 
made the award, there will be no point in making 
the stay order. In that event, the proper course 
for the opposite party would be to plead the 
award in bar of the suit and not to obtain an 
order staying the suit pending arbitration which 

had already terminated. {Tek Chand, Offg . C.J. 
and Abdul Rashid, J.) Jowahir Singh Sundar 
biNGH v. Fleming Shaw & Co., Ltd., Amritsar 
and Karachi. 176 I.C. 352=11 R.L. 201=A 
I.R, 1937 Lah. 851. 

~~T-;S. 19 — Stay—Grant of — Conditions—Proof 

of existence of contract or submission in writing 
—Necessity—Duty of applicant for stay—Denial 
of contract or submission—If justifies refusal of 
stay. 1 

S. 19 of the Arbitration Act is in the nature of 
a summary procedure and does not normally 
include any lengthy or protracted inquiry or in¬ 
vestigation. . The Arbitration Act requires a sub- 
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mission in writing, and the fact that a contract or 
submission in writing exists has to be established 
by the person who comes to Court and applies 
tor a stay. On the assumption that a contract 
which contains a submission in writing exists an 
application may be made, because on that assump¬ 
tion the arbitrators have jurisdiction. If the 
fact of the contract itself is disputed, the arbitra¬ 
tors cannot decide the point, and the Court in the 
normal course would refuse a stay. Merely 
sending contract notes by a party to another 
without any confirmation notes signed by the 
other party does not amount to a submission 
in writing as required by the Arbitration Act. 
{Kama, J ) Shriram Hanutram v. Mohanlal 

L- R . U940) Bom. 249=187 I C 494= 

12 R.B 460=41 Bom.LR. 1293=A.I.R. 1940 
rsom. 93. 

—S 19 —Step in the proceedings'—Defendant 

asking for adjournment of hearing of plaintiff's 

summons to compel him to file written statement 

—Adjournment obtained by consent and without 

prejudice to defendant’s application for stay of 
suit—Effect of. J J 

C j 1 , • £• , f r an adjournment 

of the hearing of the summons taken out by the 
plaintiff to compel him to file the written state¬ 
ment, and the adjournment was obtained by con¬ 
sent and without prejudice to the defendant’s 
pending application for stay of the suit. 

. H , eld > that tjie defendant did not take any step 
in the proceedings within the meaning of S 19 
{Lort Williams, J.) Dwarka Das & Co. v Chain 
Roop Singhee. I.L.R. (1937) 2 Cal. 63=41 C W. 

INJ. 1261. 

ARCHAKA Grant-I f to deity or Archaka 
burdened with service. See Grant—Religious 
Endowment. (1937) 2 M.L.J. 413, 

-Right of—Right to claim adversely to 

(T937) 2 ML J C | r 6 ^ nt “~ Religtous Endowment. 

ARMS ACT (XI OF 1878) S. 4—‘ Ammunition* 
—Empty cartridge cases. 

An empty cartridge case is undoubtedly a part 
of ammunition within the meaning of S 4*of the 
Arms Act and its possession is an offence under 
that Act. {Allsop and Ganga Nath, JJ ) Em¬ 
peror v. Bhopal Singh. 162 I C 912—8 R A 
915=37 Cr.L.J. 727=1936 A L J. 657=1936 A 

W t R 216=1936 A.Cr.C. 91=1936 Cr C 504- 
A I.R. 1936 All. 392. 

--S. 4—“ Ammunition”—Lead bullets 

Bullets made of lead are not excluded from the 
terms of the Arms Act. Apiece of lead in the 
shape of a bullet or in the shape of shot is cer¬ 
tainly ammunition or a part of ammunition. Lead 

as such which is not in such a shape is excluded 

from the meaning of the term, although lead can 

^ ad r e r l -! P T~* nto cartric) ges. {Allsop and Ganga 
'X Emperor z/. Bhopal Singh. 162 I.C. 
915=37 Cr.L.J. 727=1936 A.L J. 
65 7 =1936 A. W .R. 216=1936 A.Cr.C. 91=1936 
Cr.C. 504=A.I.R 1936 All. 392. 

" S. 4—Carrying gun without percussion cap 
—If ‘armed’. See Arms Act, Ss. 19 {e), 13 and 
4, A.I.R. 1937 Nag. 213. 

*-S. 4— 'Spear* — If includes spear-head. 

As the word ‘spear’ is used in S. 4 of the Arms 
Act in contradistinction to spear-head, a spear 
cannot be held to include spear-head. {Iqbal 
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Ahmad, .!.) Ram Brich v. Emperor. 167 I.C. punishment. (Agarzvala and Varma, JJ.) Emperor 
935=9 R A 600=38 Cr L J 511=1937 A.L.R. p. Lalman Tharu. 167 I.C. 352=9 R P. 409= 
285=1937 A Cr C. 25=1936 A.W R 1289=1937 38 Cr.L.J. 409=18 Pat L.T. 88=3 B R. 298= 
A.L.J. 41 =A I R 1937 All. 228. 1937 P.W.N. 78=A I R. 1937 Pat. 347. 

-—S 13— Intention—Person found, going about -S. 19(f)— Applicability—Two persons in 


with 'arms'—Presumption. 

Obiter.— A man who is found going about with 
a pistol, gun, sword or other weapon which comes 
within the definition of ‘arms’ must, in the absence 
of proof to the contrary, be presumed to be 
carrying it with the intention of using it, should 
an opportunity for using it arise This presump¬ 
tion is further strengthened where the accused is 
coming back from a jungle. {Grille and Gruer, 
JJ.) Local Government v Gajrajsingh. I.L.R. 
(1937) Nag. 488=168 I.C 879=9 R.N. 278=38 
Cr.L.J. 639=A.I.R. 1937 Nag. 213. 

- Ss. 19 and 20 — Relative applicability — 

Scope of S. 20. 

It is difficult to lay down any general rule as to 
what cases fall under S. 20 and what cases under 
S- 19, Arms Act. Every case must be decided on 
its own facts. S. 20 is not confined to cases where 
import or export of arms is attempted and applies 
to cases where a person is concealing a weapon. 
Where certain arms and ammunition were found 
tied and concealed under the cot of the accused in 
a room in a hostel, it must be presumed that the 
intention of the accused was not only to conceal 
them from the boys of the hostel but also from 
any public servant who may happen to come to 
the hostel and hence they are guilty under S. 20 
of the Act. ( Thomas , C. J.) Jagdish Dutt 
Shuicla v. Emperor. 188 I.C. 110=1940 A. Cr. 
C. 69=12 R.O. 424=1940 O.L.R 306=41 Cr.L. 
J. 545=1940 O.A 421 = 1940 O.W.N. 481. 

- Ss. 19 (e), 13 and 4— Offence under — Car¬ 
rying gun without percussion cap. 

The word ‘arms’ is defined in S 4, and it in¬ 
cludes part of arms. It would, therefore, include 
a gun minus a percussion cap, and a person carry¬ 
ing that gun would be going armed with arms 
within the meaning of S. 13, though it could not 
immediately be fired. The absence, therefore, of 
the percussion cap would not be fatal to a prose¬ 
cution under S. 19 ( e) of the Arms Act. {Grille 
and Gruer, J J.) Local Governments. Gajraj¬ 
singh. I.L.R. (1937) Nag. 488=168 I.C. 879=9 
R.N. 278=38 Cr.L.J. 639=A.I.R 1937 Nag. 213. 

- S. 19 (f)— Applicability Servant carrying 

unlicenced gun of master—Absence of knowledge 
that gun was not licensed — Offence—Sentence — If 
severe punishment called for. 

A person who merely assists the owner of a 
licensed weapon by carrying it for him or taking 
it somewhere for him may be said to assist the 
owner in doing a perfectly legal act, for the 
owner, being the licensee, is entitled to have the 
gun in his possession. But if the weapon be an 
unlicensed weapon neither the actual owner nor 
his servant or any one to whom he entrusts it can 
be said to be engaged in a legal act, because the 
possession in that case is illegal, whether it be in 
the possession of the owner or of his servant. 
Technically therefore a person who carries an 
unlicensed gun of his master is guilty of an 
offence under S. 19 (/) of the Arms Act. But in 
the absence of proof that the servant had any 
knowledge that the gun which he was carrying 
for his master was unlicensed the offence of 
which he is guilty does not call for a severe 


joint possession of revolver — Offence. 

S. 19 (/) of the Arms Act was never intended 
to cover a case of two persons making temporary 
use of a revolver in order to foist a false case on 
another. That two people should jointly own a 
single revolver is itself an unusual circumstance. 
( King t J.) Subbia Goundan v. Emperor. 1937 
M.W.N. 572 (2). 

-S 19 (f) — Conviction — Grounds for—Dis¬ 
covery of arms in house of accused Sufficiency. 

Where the only evidence for the prosecution is 
that a miscellaneous collection of arms and am¬ 
munition was found in a house belonging to the 
accused, it is not safe to convict him of an offence 
under S. 19 (/) of the Arms Act, when there is no 
clear evidence that the accused was living in the 
house until within a short period before the dis¬ 
covery. {King, J ) Kamalinga Goundar v. 
Emperor. 172 I.C. 498=10 R M. 459=39 Cr.L. 
J. 147 = 1937 M.W.N. 878=46 L W. 522=A.I R. 
1937 Mad. 975 = (1937) 2 M.L.J. 620. 

--S. 19 (f)— Exclusive possession not proved 

— Conviction. 

An |accused was charged under S. 19 (/) of the 
Arms Act and the only evidence against him was 
that at his instance a place was dug up in the 
house of another person wherefrom a pistol and 
some cartridges were recovered, but during the 
commission of robbery he was not alleged, to be 
armed with a pistol; moreover the person from 
whose house the pistol and cartridges were re¬ 
covered was suspiciously withheld by the police. 

Held, that such exclusive possession was not 
established against the accused as would justify 
his conviction for the offence of possessing a pis¬ 
tol without a licence. {Din Mohammad , J.) 
Maru v. Emperor. 172 I.C 351=10 R.L. 301= 
39 Cr.L.J. 119=A.I.R. 1937 Lah. 561. 

:-r s - i9(f)-“y y ossession”—Arms coneealed 

in railway premises and discovered on accused’s 
information—If in possession and control of 
accused. 

Where an unlicensed gun, on the information 
of the accused, was recovered from the railway 
premises within the railway fencing, which place 
was accessible to the public, and a path was Tun¬ 
ing close by. 

Held, that no member of the public could have 
ordinarily got at the gun inasmuch as it was con¬ 
cealed from view, whereas the accused could 
have access to it at oppoitune moments and hence 
in the eye of the law he must be deemed to be in 
possession and control of the gun. ( Collister 
and Bajpai, JJ.) Emperor v. Chokhf.y. I L.R. 
(1937) All. 710=170 I.C. 453=1937 A.L J. 715 
= 1937 A.Cr.C. 105=1937 A L R. 661=38 Cr.L. 
J 910 (2) = 10 R.A. 108=1937 A.W.R. 616=A.I. 
R 1937 All 497. 

-S. 19 (f) — Possession of armsSeveral 

people occupying house—Head of family—If Pre¬ 
sumed to be in possession. 

What the prosecution has to prove under S. 19 
(/), Arms Act, is that the accused has the arms 
in his possession or control. Where several 
people occupy a house, it should be presumed 
that the head of the family is in possession and 
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control of everything in the house including un¬ 
licensed arms. It is of course open to him to re¬ 
but that presumption by any evidence which he 
can adduce, (Middleton , J. C and Almond , A. J 
C.) Emperor v. Mir Ahmad. 169 I C 681=10 T? 

Pesh. 9=38 Cr.L.L 838=A.I R 1937 Pesh 73. 

19 (f )—Possession or control— Fire¬ 
arms concealed in masters garden —Servant 
aware of same—If in possession or control—Con- 
vtction—Legality. 

il Wo?i USe a ma , n , ha PP e . ns to know that there are 
illegally concealed in his master’s garden a re¬ 
volver and cartridges, it cannot be held that thev 

h!^o eCeS f S K n y in - hl: > Possession or control; and 
he cannot be convicted of an offence under S 19(/) 

C Act (Cunliffe and Henderson, JJ) 
Cheru Sheikh v. Emperor. 40 C.W.N. 1374. ; 

ru„ a S * n?, W—Possession of spear-head in 
Gha ipur District—Conviction for—If justified. 

the U P°V fiCa V r" dated 9th ^ Iay ’ im issl > ed h y 
ine u. E. Local Government does not prohibit the 

possession of a spear-head in the District of 

Gh-izipur. The word ‘spear 1 used in that notifi- 

cation cannot be extended to spear-head, in view 

of the language of S. 4 of the Arms Act Ac- 

Possession of a spear-head in 

unde P S r,C / t n Can A n0t jus,ify a conviction 
J) RaVrp™ 0 l he Arms Act ' Oqbal Ahmad. 
AfinnLzA' Emperor. 167 I.C. 935=9 R 

A Crr"25-i r ilVa 5 w^ 1937 A L R 285=1937 

=A I. R lM7i“ ‘289=1937 A.L.J. 41 

the Se ^ e l° f ■ eVide 'i Ce V t0 who ™ ™ Possession to 
the exclusion of others—Conviction of head of 

family and all other male members—Legality 

jo“t familt hv fh earCl Y ° f a hoU5e belon S in g to a 
joint tamhy by the police, a weapon, some gun¬ 
powder and other articles were found • the head 

and manager of the joint family and the other 

male members of the family were prosecuted and 
convicted under S 19 (/) of the Arms Act The s 

fn K were found in a loft in one of the rooms 1 
n the house, but there was no evidence that the i 
room in question or the weapon was in the parti- J 

member of the family ° f a " y part,cular N 

Held, that it could not be inferred that the 
weapon was in the possession of any other person r 
than the head and manager of the family and - 
b efore he alone was liable to conviction and i 
hat the convictions and sentences in respeefof 
fh^othej* members must be set aside. (Aparwala ^ 
and Madan, JJ.) Mangar Koiri v Emperor k - 
Pat. 696=165 I.C. 803 (1)=17 PafL T S7R- / 

inn 6 S r x> C i. 820=1936 P W.N 908=38 CrL? t 

100=9 R.P. 216=A I.R 1936 Pat. 512. J ‘ s 

7~, 7 s - 19 (()—Servant of licensee carrvino v 
lto ^CofLsustainab llity ** °^~Convic- p 

SiJe °g f un a ofhi^r^f ££% £ 

nouse under hi S orders cannot be held liable to - 

mana Rao u " der v S - 19 ( ' } . Arms Act. (Laksh- 
C i‘?n' G ?o^Ti/ r ^ EERASWAMl v ‘ Emperor. 187 I A 
W R M 699=41 Cr.L J 400=1939 M £ 

W -N. 1260= a i r 1940 Mad 257. Z 

cloth—Att^mH? 0 - 00 * 060 ' 1 ” 111 * 1 * ° f armS i>l l ° in 't 

Police A X { i mpt to escape when challenged by th 
notice Offence committed. I 

Q.. D.-i 7 1 10 


AND 
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I - * 

Where the accused who was 
horseback at 4-30 in the morning Attempted to 
escape when challenged by two® owars It the 
mounted police, -nd he was found carrying a 
spear-head concealed in his loin cloth. 3 g a 

A e c 1 r he , offence fel] not under S 19 but 

under S. 20 of the Arms Act. (Skemp, J ) ?odh 
biNGH v. Emperor. 179 I C 897— 11 R J 

L.h C i r 7 LJ - 2,9 = 4 “ P L «- »2T=A E i.E. ““I 
=?pVr,‘ 9 / i0U "‘ 

h A man Wh ° J P° sses ses an arm for which he 

fhit 1,c" eXPIr 5 d Jlc * nce does not d ° so “under 
that licence and in the manner and to the extent 

offence ^inder^s” ^ an 

Emperor. 167 I.C. 191=9 R P es h 84-3R 

L J 396=A.I.R. 1937 Pesh 30 38 Cfl 

7 7 s - 20—Scope and applicability See 

N?«fil!s7c 2 lio 1940 O A ‘2‘—‘940 O.W. 

cfM.,Sm.zz 

Magistrate empowered with Powers of District 

Magistrate—Sanction-Necessity. 1 Vntnct 

tio'^a'lDlstrfc^W 138 ' 5 ' 1 ' 316 Wh ° ‘ S aiso the Addi ‘ 

uonai district Magistrate empowered with the 
powers o District Magistrate tries a case under 
x 19 E, it cannot be said that sanction under S 29 
s unnecessary bemuse he exercised the powers 

irosecut'on and it cannot be said that the Magfs- 

in self n in h’. Case after granting sanctiof to 
lmseJt in his capacity as Additional District 

lagistrate; for having granted the sanction in 

iat capacity the case cannot be tried bv th*> 
la a 8 i S i rale granting the sanction whether h 

_SSAM BIJNI SUCCESSION ACT di m? 

.Usability outside—Assam. U ° F 

jpertaining to the Ra/may be situat e P ff 6 CS 

tt rsms&s 

particular Legislature. ThJ genera/lv °h a ° f a 
when the legislation is intended to act through" 8 
person who is within its inriQHw, aCt a 

and S.K. Ghosefu “ 

JOGENDRA NaRAIN DeB. 167 I C 61 S_Q V ‘ 

= 64 CX J 212=A.I.R 193Vcal 6l 5k *’ C ’ ?26 

“ ^ J cope—If confiscatory. 

I he legislature in passing the Biini 

Act has passed no provision forfeiting or confi 0 " 
eating the property of any person if COn «S- 

declared a rule of succession wh.vt, S J “ ere, J 1 


ing. Wukerji 
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QUINQUENNIAL DIGEST, 1936—1940 


ASSAM BIJNI SUCCESN. ACT (1931). 

Narain Roy v. Jogendra Narain Deb. 167 I.C. 
615 = 9 R.C. 726=64 C.L.J. 212=A.I.R. 1936 
Cal 593. 

- Scope—If intra vires. 

The A>sam Bijni Succession Act is intra vires 
the Assam Legislature. ( Mukerji and S.K. 
Ghose.JJ.) Debendra Narain Koy z*. Jogendra 
Narain Deb. 167 I C 615=9 R.C. 726=64 C.L. 

J. 212=A.I R 1936 Cal. 593. 

—-S. 1—. Ict, if public Act or local Act. 

The Bijni Succession Act, even though it may , 
be regarded as local and personal in some of its j 
aspects, is none the less a public Act. ( Mukerji 
and S.K. Chose , J J ) Debendra Narain Roy v. 
Jogendra Narain Deb. 167 I C 615=9 R.C. 726 
=64 C L J. 212=A.I.R. 1936 Cal. 593. 

-S. 4 (1)— "With title dating backetc. — 

Force and effect of. 

The words “with title dating back”, etc., can¬ 
not be taken apart from the rest of the passage 
and treated as a mere recital and not as a part of 
the enactment. ( Mukerji and S.K. Chose , J J.) 
Debendra Narain Roy v. Jogendra Narain Deb. 
167 I C. 615=9 R C. 726=64 C.L.J. 212=A.I. 
R. 1936 Cal. 593. | 

-S. 4(1) and (2)— Declarations iti — If law. 

The declarations contained in sub-Ss. (1) and 
(2) of S. 4 are ‘law’. They are such declarations 
as a local legislature of a province, otherwise 
competent, is empowered to enact. ( Mukerji 
and S.K. Chose , J J.) Debendra Narain Roy v. 
Jogendra Narain Deb 167 I C 615=9 R.C. 
726=64 C.L.J. 212=A.I.R. 1936 Cal. 593. 

-S. 4 (1) and (2)— Scope — Claim based on 

title by adverse possession—If barred. 

The Bijni Succession Act, 1931, is confined to 
the succession to the Raj and any title otherwise 
than on the basis of succession, which any body 
may have to the properties of the Raj or any 
portion thereof, is clearly outside the scope and 
purview of the enactment. The only title that 
sub-Ss. (1) and (2) of S. 4 purport to declare, and 
the only title which S. 8 speaks of, is title as 
holder of the Raj on the basis of succession 
either by nomination or by appointment and no 
title based on any other ground. A claim solely 
based on an alleged right of succession to the Raj 
is therefore hit by sub-Ss. (l)and (2) of S. 4 
and is barred, but a claim based upon an alleged 
title acquired by adverse possession, even though 
that claim is in respect of the properties which 
constitute the Bijni Raj, as defined in the Act, 
but does not concern any question of status as 
the holder of the Raj or any question of succes¬ 
sion, is not barred by the Act. The title declared 
by the Act is the title to succession based upon 
the nomination as made on 28th September, 1895, 
and has nothing to do with any title based on 
adverse possession and the declaration contained 
in S. 4 does not afifect such title. ( Mukerji and S. 

K. Ghose, JJ.) Debendra Narain Roy v. 
Jogendra Narain Deb. 167 I.C. 615=9 R.C 726 
=64 C.L J. 212=A.I.R. 1936 Cal. 593. 

-S. 9— Scope. 

The enactment contained in S. 9 is expressly 
prospective in its language. ( Mukerji and S.K. 
Chose , JJ ) Debendra Narain Roy v. Jogendra 
Narain Deb. 167 I.C. 615=9 R.C. 726=64 C.L. 
J. 212=A.I.R. 1936 Cal. 593. 

ASSAM DEBT CONCILIATION ACT (X 
OF 1936) Ss. 7, 8 and 16— Decision by Board 


ASSAM LAND & REV. REGN. (1886), S. 6. 

that debt is time barred—Effect of—Power of 
Civil Court to deal with such debt. 

A decision by a Debt Conciliation Board that a 
particular debt covered by a decree is not subsist¬ 
ing as it is barred by limitation, amounts to a 
decision that tlie Board has no jurisdiction to 
deal with such debt. The Civil Court would be 
competent to deal with any application for the 
execution of the decree, which might thereafter 
be filed in such Court, and to deride for itself in 
those proceedings whether the debt was in effect 
time-barred. ( Edgley , J.) Pulin Behari v. 

Rf.asat Ali. 44 C.W.N. 774. 

-S. 8 (3 )—Decision of Board — Finality — 

Extent. 

Under S. 8 (3) of the Act, the Board’s decision 
on the question of jurisdiction would be final. 
Finality only attaches to the order in so far as it 
purports to decide that the Board has no jurisdic¬ 
tion to deal with the matter, but, in so far as the 
order purports to decide whether the alleged debt 
is in existence or its- amount, no finality will 
attach thereto so as to oust the jurisdiction of the 
Civil Court. ( Edgley , J.) Pui.in Behari v. 
Reasat Ali. 44 C.W.N. 774. 

--S. 21 (1)— Order of Board that particular 

debt included in application is time barred — Appli¬ 
cation continuing to be pending before Board — 
Civil Court , if obliged to suspend proceedings 
relating to such debt. 

An order of the Board that a particular debt 
covered by a decree included in the application to 
it is barred by limitation, disposes of the applica¬ 
tion in respect 01 that particular debt inasmuch 
as it amounts to a decision that the Board has no 
jurisdiction to deal with it. It, therefore, follows 
that the Civil Court is under no obligation to 
suspend thereafter the execution proceedings in 
connection with that decree, although the applica¬ 
tion may continue to he pending before the Board. 
(Edgley, J.) Pui.in Behari v. Reasat Ali. 44 
C.W.N. 774. 

ASSAM LAND AND REVENUE REGULA¬ 
TION (I OF 1886)— Heels—Separate Settlement 
—Power of Government 

Government has power to settle the Beels 
separately or to assess them on their own profits. 

( D. N. Mittcr and Ran, JJ.) Secretary ok State 
v. Brojkndra Kishorf. Roy Choudhury. 168 
I.C. 249=9 R.C. 780=64 C.L.J. 458=A I.R. 
1936 Cal 629. 

- Fisheries—If can be assessed separately 

from land. 

Fisheries included in a lease can be assessed and 
offered for settlement separately from the other 
lands of the patta. There is nothing in the Assam 
Land and Revenue Regulation to prevent such 
splitting up. ( D. N. Mittcr and Rati, JJ.) Secre¬ 
tary of State v. Bkajendra Kishore Roy Chou¬ 
dhury. 168 I C. 249=9 R.C. 780=64 C L.J. 
458=A.I R 1936 Cal. 629. 

-S. 6 —Scope and effect. 

S. 6 of the Assam Land and Revenue Regula¬ 
tion means that for purposes of settlement of land 
revenue, and for exercising the powers conferred 
by the Regulation, Government would not 
recognise any other species of right over land 
save and except those which are specified in that 
section But that does not mean that as between 
party and party, these rights could not be acquir¬ 
ed under the provision of laws which are also in 
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ASSAM LAND & REV. REGN. (1886), S. 6. 

force in Assam, or that the rights already acquir¬ 
ed would stand confiscated. ( M. C. Ghose and 
Mukherjea, JJ.) Asrabulla v. Kjamatulla Haji 
Choudhury. I L R (1937) 2 Cal. 86=171 IC 
785 = 10 RC. 305=66 C L.J. 284=41 C W N. 
503=A I.R 1937 Cal 245. 

—-S. 6 (b) —Right founded on adverse posses¬ 

sion is legally derived. 

A right lounded on adverse possession for 
more than the statutory period is a legally deriv¬ 
ed right within the meaning of S. 6 (b) of the 
Regulation. (D. N. Mitter and Ran, JJ.) Secre¬ 
tary of State v Brajfndra Kishore Roy Chou¬ 
dhury. 168 I.C 249=9 R.C. 780=64 C.L.J. 458 
=A.I.R. 1936 Cal. 629. 

-S. 6 (b)— Right under ■— Right by adverse 

possession—If legally derived right—Long posses¬ 
sion—Effect of. 

The law does recognise a right founded on 
adverse possession for more than the statutory 
period to be a legally derived right, and there can 
be no question that a right acquired by prescrip¬ 
tion is a legally derived right within the meaning 
of S. 6 ( b) of the Assam Land and Revenue 
Regulation. The Indian law like the English law 
practically transmutes long possession of real 
property into ownership by bringing to an end 
that right of the owner. ( D. N. Mitter and Rau, 
JJ.) Hanifulla v. Brajendra Kishore Roy 
Choudhury. 168 I.C. 249=9 R.C. 780=64 C.L. 
J. 458=A I.R. 1936 Cal. 629. 

-Ss. 8 and 9— Scope and effect — Lease — 

Acquisition of rights of landholder under — Re¬ 
settlement — Clause in potta providing for forfei¬ 
ture — Validity—Abandonment of rights — Proof. 

Where the lessees under a lease have acquired 
the status of a landholder and acquired heritable 
rights and the right of use and occupation, the 
same cannot be taken away by the insertion of a 
forfeiture clause in a potta executed at a re-settle¬ 
ment which would really mean surrender at the 
end of the term of the lease valuable rights which 
have been acquired by reason of the lessees being 
the landholders within the meaning of S. 8. Such 
a clause would be ultra vires under the statute 
and cannot be legally enforced by the Govern¬ 
ment. Nor can it be said that the lessees have, 
by reason of the clause in the potta , contracted 
themselves, out of their rights. In order to 
establish that there has been an abandonment of 
their rights by the potta , there must be something 
to show in the most explicit terms that the parties 
understood when accepting the potta that they 
were giving up a very valuable right by reason of 
their being landholders within the meaning of Ss. 

8 and 9 of the Regulation. ( D. N. Mitter and 
Patterson, JJ.) Krishna Prosad Roy Chau- 
duri v. Secretary of State for India. 167 I.C. 
124=9 R.C. 633=63 C.L.J. 52=A.I R. 1936 Cal. 
774. 

■-S. 8 (b)— Construction — Status of land¬ 

holder—Acquisition of — Condition—Occupation 
of land for ten years—If obligatory. 

The language of Cl. ( b ) of S. 8 of the Assam 
Land and Revenue Regulation does not make it 
obligatory on the lessees to occupy the land for 
ten years before he can acquire the status of a 
landholder. All that is required is that he must 
hold, irrespective of the period of occupation 
under a lease, for a term of not less than ten 
years. The question of the rights of a landholder 


ASSAM LAND & REV. REGN. (1886), S. 71. 

is not dependent on the length of possession under 
the lease but is dependent on the lessee’s holding 
under a^Jease which is given for a term of 10 
years. The exception provided for in S- 8 (£) 
would refer to a case where a lessee is holding 
under a lease to which S. 12 applies ( D . N. Mitter 
and Patterson, JJ.) Krishna Prosad Roy Chau- 
dhuri v Secretary of State for India 167 I C 
124=9 R.C. 633=63 C.L.J. 52=A.I.R. 1936 Cal.’ 
774. 

--S. 34— Re-settlement ultra vires— Effect — 

Dispossession under by person claiming in virtue 
of re-settlement—Right of holder under prior 
settlement—Mesne profits — Government's liability 

Where a re-settlement of an estate is ultra vires 
and is not accepted by the party, the latter is 
entitled to hold on even after the expiry of the 
term of the previous settlement, and he cannot 
be dispossessed by the person claiming under the 
re-settlement. The possession of a person claim¬ 
ing under the Government under the re-settle¬ 
ment which is ultra vires is wrongful possession, 
and the Government is consequently liable for 
mesne profits to the party entitled to hold under 
the prior settlement. (D. N. Mitter and Rau, JJ.) 
Hanifulla v. Brojendra Kish< re Roy Chou¬ 
dhury. 168 I C. 249=9 R.C. 780=64 C.L.J. 458 
=A I.R. 1936 Cal. 629. 

I-S. 70— Scope of. 

S. 70 was intended to cover only cases of waste 
land or lands which have been held on hehalf of 
the proprietor Government. ( D N. Mitter and 
Patterson , JJ.) Krishna Prosad Roy Chau- 
dhuri v Secretary of State. 167 I C. 124=9 R 
C. 633=63 C L.J 52=A.I R. 1936 Cal 774. 

Ss. 70 (2) and 76 —Separate account in 
arrear—-Sale of entire estate—Power of Deputy 
Commissioner—Separate accounts—If must be 
advertised and put up to sale separately again for 
next kist. 

On the opening of a separate account under 
S. 65 of the Assam Land and Revenue Regulation, 
the liability of all the proprietors still continues 
to be joint and several. But the separate account 
in default must first be put up to sale and not the 
entire estaie for such default. If no bids are 
offered or the bids offered are insufficient to wipe 
off those arrears, the entire estate is to be put to 
sale, but after giving an opportunity to the other 
proprietors to pay up the same within 10 days. As 
soon as the above-mentioned circumstances com¬ 
bine with the non-payment of the arrears in terms 
of S 76, the Deputy Commissioner is empowered 
to put up the entire estate to sale and he cannot 
again be required to advertise for sale the sepa¬ 
rate accounts separately and to put them up sepa¬ 
rately for the default of the next kist. The entire 
estate can, however, be put up to sale, if and only 
if, on merging the accounts of the separate 
accounts into one account, an arrear appears. The 
net balance has lo be struck up to the kist date 
for which he intends to put it up for sale. He 
has jurisdiction to include the arrears of the next 
kist if the advertisement is for the sale of that 
kist also. (Mitter and Akram, JJ.) Abdul Jabbar 
v. Jitendra Kumar Paul. I L.R. (1940 1 Cal. 

138=186 I.C. 636=12 R.C. 503=70 C L. J. 451= 

44 C.W.N. 122=A I.R 1940 Cal. 77. 

-S. 71—‘ Encumbrance’—Interest acquired by 

adverse possession. 
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ASSAM LAND & REV. REGN. (1886), S 146. 


Obiter. — The interest acquired by a person by 
adverse possession by remaining in occupation of 
an estate for 12 years or more before the revenue 
sale adversely to the old proprietors is not an 
encumbrance within the meaning of S, 71 of the 
Assam Land and Revenue Regulation. (Mitter 
and Riswas,JJ ) Jitendra Kumar Palv Deben- 
dra Cham dr a Saha 180 I C 721 =11 r C. 727 = 
42 CW.N. 913=67 C L J. 380=A I R. 1939 
Cal 50. 

-S 71 — Recorded or unrecorded proprietor 

repurchasing estate from stranger revenue-sale 
purchaser—Right to annul encumbrances. 

1 f a purchaser at a revenue sale who was not a 
recorded or unrecorded proprietor and who was 
not responsible for the encumbrance on the estate, 
later on sells his rights to one who was a recorded 
or unrecorded proprietor at the time of the 
revenue sale, the latter would step into the shoes 
of the former, and would be entitled to exercise 
all the rights, including the right to avoid or 
annul encumbrances, which tlie former had 
acquired by his purchase. ( Mitter and Biswas, 
JJ.) Jitendra Kumar Pal v Debendra Chan¬ 
dra Saha. 180 I C 721=11 R.C 727=42 C.W. 
N. 913=67 C.L J 380=A I.R. 1939 Cal. 50. 

——S 72— Sale statement — Lumping arrears for 
earlier hist with arrears for later hist—If an irre¬ 
gularity. 

The lumping of the arrears for an earlier kist 
with the arrears for the later kist in the sale state¬ 
ment does not constitute an irregularity. ( Mitter 
and Akram, JJ.) Abdul Jabbak v. Jitendra 
Kumar Pal. I L R (1940) 1 Cal 138=186 I.C 
636 = 12 R.C 503 = 70 C L.J. 451=44 C.W N. 
122=A I R 1940 Cal. 77 

-Ss 77 and 82 — Deposit of earnest money 

five hours after sale—Irregularity—Sale, if liable 
to be set aside. 

The deposit of the earnest money five hours 
after the sale takes place is no doubt not in strict 
accordance with S. 77 of the Assam Land and 
Revenue Regulation. But if there is no evidence 
that the neglect of this provision has resulted in 
substantial injury, the sale is not liable to be set 
aside. ( Mitter and Akram, JJ ) Abdul Jabbar v. 
Jitendra Kumar Pal. I L.R. (1940) 1 Cal. 138 
=186 I.C 636=12 R.C 503 = 70 C.L J. 451 = 44 
C W.N 122=A I.R. 1940 Cal. 77. 

-Ss 80 and 82 (2 ,— Scope — Suit to set aside 

sale —Limitation—Order confirming sale—If fur¬ 
nishes starting point—Limitation Act, Art. 12 (c) 
—Applicability j 

The Assam Land and Revenue Regulation does 
not speak of any confirmation of the sale held 
thereunder. After the sale becomes final, it is not 
necessary to have a further order from the autho¬ 
rity holding the sale for the purpose of getting 
the sale confirmed. Nor does an order of confir¬ 
mation, if passed, furnish a fresh starting point 
of limitation for a suit to cancel or set aside the 
sale. Under S 82(2) read with S. 80 of the 
Regulation, the sale becomes final when an appli¬ 
cation to set aside the sale is finally dismissed 
by the Commissioner, and a suit instituted beyond 
a year from that year is barred under the Regula¬ 
tion. Art. 12 (c) of the Limitation Act does not 
apply to a suit to set aside a sale under the Regu¬ 
lation, as the Regulation itself contains a special 
provision as to limitation. If is not therefore 
right to travel beyond the Regulation and to go to 


the Limitation Act. ( Mukerii and Jack, JJ.) 
Sadhiram Atoi v. Kunja Behari Banerji. I L 

R. (1937) 1 Cal 437 = 168 I.C. 568=9 R C 838 
=40 C.W N. 1359=A I.R. 1936 Cal 715. 

--S 82 (2) — Construction — "Or" — Meaning 

of—Suit under—Maintainability—Conditions. 

The word “or” in S. 82 (_) of the Assam Land 
and Revenue Regulation must be regarded as 
having been used in the sense of “and” and under 
the sub-section, unless both the conditions 
specified are satisfied a suit to annul a sale cannot 
be maintained. {Mukerji and Jack, JJ.) Sadhiram 
Atoi v. Kunja Behari Banerjee. I L.R (1937) 
1 Cal. 437 = 168 I C 568 = 9 R C. 838=40 C W 
N 1359=A.I.R 1936 Cal. 715. 

; -S. 82 (2 )—Construction—Specification of 

irregularity in application to Commissioner — 
Necessity for. 

S. 82 (2) of the Assam Land and Revenue Re¬ 
gulation cannot be construed to the effect that the 
irregularity complained of must be specified in 
the application made to the Commissioner under 

S. 79, only in the case where the suit is instituted 
beyon I a year of the finality of the sale but need 
not be specified where it is instituted within a 
}ear. Both under this provision and under Art. 12 
(c) of the Limitation Act, the period of limita¬ 
tion to set aside a revenue sale is only one year 
from the date of the confirmation of the sale. 
(Mitter and Akram, JJ ) Abdul Jabbar v. Jiten¬ 
dra Kumar Pal. I.L R. (1940) 1 Cal. 138=186 
I.C. 636 = 12 R.C. 503 = 70 C.L.J. 451=44 C W 
N. 122=A.I R. 1940 Cal 77. 


S. 82 (2) — SVo pc—Sale of properties of 
surety for defaulter—Suit to avoid on ground ol 
non-liability of surety under bond—Ground not 
taken in application to Commissioner — Sustain - 
ability 

A suit by a surety for a defaulter for a declara¬ 
tion that the sale of his properties was improper 
and not in accordance with law on the ground that 
the plaintiff was under no liability under his surety 
bond is not a suit to set aside a sale falling under 
S. 82 (2) of the Assam Land and Revenue Regu¬ 
lation. It is a suit for a declaration that the sale 
was void al> initio as being outside the powers of 
the revenue autnorities. The question can, there¬ 
fore. very well be agitated in the Civil Court 
though it may not have been raised on the appli¬ 
cation made to the Commissioner to set aside the 
sale. (Mukerji and Jack, JJ.) Sadhiram Atoi 
v Kunja Behari Banfrjee. I.L R. (1937) 1 Cal, 
437=168 I C 568=9 R C. 838=40 C.W.N. 1359 
=A.I.R 1936 Cal. 715 


Ss 82 (2) and 146 — Scope—Sale of surety's 

properties—Suit to set aside onground of non- 

compliance with S. Ub—Maintainabilit\'— Condi¬ 
tions. 


A suit to set aside a sale under the Assam Land 
and Revenue Regulation on the ground that the 

provisions of S. N6of the Regulation have not 

been duly complied with is a suit coming within 
the proviso of S. 82 (2) of the Regulation, and 
must, in order to be maintainable, comply with 
the provisions of that sub section. {Mukerii and 
Jack, JJ.) Sadhiram Atoi v. Kunta Behari 
Banerjee. I L R. (1937) 1 Cal 437=168 IC 
568=9 R.C 838=40 C W N. 1359=A.I.R. 1936 

Cal. 715. 

--S. 146— Construction and scope —Sale of 

Properties hypothecated by surety for defaulter 
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ASSAM LAND & REV. REGN. (1886), S. 154. 

—Sale of movables of defaulter under S. 69 —If 
condition precedent. 

S. 146 of the Regulation merely lays down the 
procedure under which the sale should take place. 
J he section, by making S. 91 (1) applicable to a 
sale of a surety’s immovable properties does not 
require that before the sale can take place the 
movable properties of the defaulter should first 
be proceeded against as laid down in S. 69 of the 
Regulation. (Mukerji and Jack, JJ.) SadHiram 
Atoi z,. Ku NJA Behari Banerjee. I L R. (1937) 

iti C i a ic2 37 ;fi^ LC * 568 = 9 R.C. 838=40 C.W. 
N. 1359=A.I.R. 1936 Cal. 715. 


t ■ J^ 4 ( a )—Applicability and scope— 

Jurisdiction of Civil Court—Settlement officer 

*ffljy P artt ^onxng estate and offering resettlement 

f part only—-If ultra vires —Jurisdiction of Civil 
Court to declare ultra vires. 

The Assam Land and Revenue Regulation does 
no contemplate a partition of an estate except in 
the manner provided for in Ch. VI. If the settle¬ 
ment officer, in making a temporary settlement of 
a part of an estate, contravenes the provisions of 
the Regulation, his acts are ultra vires . One of 
the essentials of an offer of re-settlement is that 
it shouki be °f the whole estate; if such offer is 
made and the revenue is increased considerably, 
the re-settlement cannot be questioned in the 
Civil Court, because S. 154 (1) (a) would apply to 
such a case; the act of the settlement officer being 
m conformity with the essential provisions of the 
Regulation which gives him jurisdiction to act, a 
mere irregularity in the mode of carrying out the 
act would not make it ultra vires. Where the re¬ 
settlement has been offered of the whole estate, 
tne tact that the assessment of revenue has been 
ased on a new basis which increases the assess- 
ment considerably will not render it ultra vires or 
liable to be questioned in the Civi] Court> But 

the otter of an estate for re-settlement after 
partitioning the same is an excess of the authority 

thecl^CourT 1 * ° fficer ’ and can be Q ue stioned in 

Rau y /. Where the settlement officer, in effect, 
partitions an estate and then re-settles one of the 
partitioned estates, and the partition is effected 
without any application from the landholders con¬ 
cerned, it is not authorised by the Regulation, 
ouch a composite proceeding which is partly a 
settlement and partly a partition is enrirelv 
foreign to the Regulation. S. 154 is no bar to the 
; 1VI Court pronouncing such a proceeding to be 
«/fra vires. The question in such a case is not 
the validity of a mere settlement such as is refer- 
S' 154 (1) (a). (D N. Mitter and Rau, 
JJ.) Hanifulla V. Brojendra Kishore Roy 
Choudhury. 168 I C. 249=9 R.C. 780=64 C L 
J. 458=A I R 1936 Cal 629. 

7~ " 7 ®-154 (1) (b)— Scope—Questions as to 

regality of enhancement of revenue and the a$sess- 
decide ^ Tevenue —Jurisdiction of Civil Court to 

Under S. 154 (1) ( b ) of the Assam Land and 
Revenue Regulation, a Civil Court has no juris¬ 
diction to decide whether the Government has 
Power to enhance the revenue or whether the 
assessment of revenue is illegal or beyond the 
?°-er of Government, as these are questions as 

t° *u amount of revenue to be assessed or as 
o the mode of principle of assessment. ( D. N. 

ter and Rau,JJ .) Hanifulla v. Brojendra 


from realizing 
if it prefeis to 


ASSAM MUNICIPAL ACT (1923), S. 286. 

Kishore Roy Choudhury. 168 I.C. 249=9 R C. 
780=64 C.L.J. 458=A.I.R. 1936 Cal. 629. 

ASSAM LOCAL SELF-GOVERNMENT 

ACT (VIII OF 1926), S. 93-A -Realisation of 

dues by Local Board—Remedy by suit — Avai¬ 
lability. 

A Local Board is not precluded 

its dues by instituting a civil suit, a , L jji ciu s iu 

adopt that method, although such dues might be 

. . . * arrear of land revenue under the 

provisions of S. 93-A of the Assam Local Self- 

Government Act. ( Edgley , J ) Raghubjr Singh 

v. Tazpur Local Board. I.L R. (1939) l Cal. 329 

r^ 3 ^^f^ i 408 ~ 187I C - 593=12 R.C. 595=A. 
I.R 1939 Cal. 587. 

ASSAM MUNICIPAL ACT (I OF 1923)— 
Assessment of building made arbitrarily and 
maliciously— Ultra vires— Suit in Civil Court to 
challenge — Maintainability. See Jurisdiction — 
Civil Court. 40 C.W N. 337. 

- S. 13, Proviso & S. 296 (2)— Construction 
and scope—Election to Municipal Board—Suit to 
declare that plaintiff was validly nominated and 
that Ike election of defendants was invalid — 
Jurisdiction of Civil Court—Existence of separate 
election tribunal—If a bar to civil suit. 

The meaning the proviso to S. 13 of the 
Assam Municipal Act is that the Civil Court’s 
jurisdiction to adjudicate at least upon questions 
of qualifications of candidates for election to the 
Municipal Board shall not be taken to be affected 

either by anything contained in the Act or the 

rules framed by the Government under S. 296 of 
the Act. Consequently a suit for a declaration 
that the plaintiff was duly nominated as a candi¬ 
date for election and that the election of his 
rivals, the defendams, is not valid, is maintaina- 
ble in the Civil Court, under the proviso to S. 13. 

q tbat ky R* 52 of rhe rules framed under 

o. 296, election tribunals have been set up does 

oust the jurisdiction of the Civil Court, 
although a party who has approached the election 
tribunal, specially constituted under the rules, and 
has been unsuccessful there, may, on the principle 
ot election of remedies, be prevented from re¬ 
lating the matter in the Civil Court. (Guha 
and Bartley, JJ.) Gopesh Chandra Aditya v. 
Benode Lal Das. 165 I C. 606 (2)=9 R C 425 
=40 C.W.N. 553=A I.R. 1936 Cal. 424. 
n . .. 21-A, 10 and 14—Elections set aside by 

Civil Court Unseated candidate accepting 
appointment under S.21-A Right of appeal by 

Q R e r d 2. 1 IV i0 r st - 165 I C 606 (2) = 

424 C ’ 425 *~ 40 C W - N - 553=A.I.R. 1936 Cal. 

91 l 76—Irregular assessment- 

interference by Civil Court. 

A ?r Vil • C ° Ui ; t cannot in ^rfere with an action of 
the Municipal Board except on the ground of 
Jack of jurisdiction. It cannot, therefore, inter- 
tere with an assessment made by the Board when 
it ,s within their jurisdiction under S. 76, though 
they had acted irregularly in the exercise of their 
jurisdiction. (M.C Ghose, J.) Sylhet Munici- 
Boards. Hari *h Chandra Ram Kanai. 172 

?n9; 7 i 9=:10RC - 416=65 C.L.J. 553=A.I.R. 
1937 Cal. 750. 

“ S 286 —Rules under—R. 32—Special elec¬ 
tion tribunals constituted under—Jurisdiction of 
If exclusive—Suit in Civil Court to declare 
validity of plaintiff's nomination and invalidity of 
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before judgment—Re-attachment after decree— 

$ ee Mys. C. P. Code Regulation, 
O-38, R. II. 40 MysH.C.R 477. 

~ Effect of—Administration suit—Decree — 
Attachment of nioney due to debtor by Co-opera- 
tive Society under R. 22(6) (a). Madras Co¬ 
operative Societies Act—If confers exclusive 
rights on Society as against other creditors. 

An attachment creates no interest in, or charge 
on, the property attached in favour of the attach¬ 
ing creditors as against the other creditors. When 
an administration decree is made in respect of the 
properties ol a debtor, all the creditors standing 
on the same footing, and a creditor who has 
attached the property of the debtor is not entitled 
to priority over the others. There is no distinc- 


ASSAM MUNICIPAL ACT (1923), S. 296. 

defendant’s election to Board—If lies. See 
Assam Municipal Act, S. 13, proviso. 40 C.W. 1 
N. 553. : 

--S. 296 (2)— Election rules — R. 13— Con¬ 
struction and scope— 15 days' time -Necessity for 
strict compliance with—Election fixed for '\8th 
April—Nomination reaching on 5th April—Office 
closed front 30th March to 4th April—Validity of 
nomination—Eastern Bengal and Assam General 
Clauses Act, S. 14. 

The time of 15 days mentioned in R. 13 of the 
rules framed under the Assam Municipal Act is 
the essence of the thing; and if there be not clear 
fifteen days’ interval between the date of submis¬ 
sion of the nomination paper and the date of 
election, the nomination is not valid. A nomina¬ 
tion paper reaching the chairman on the 5th of 
April in respect of an election fixed for the 18th 
of April is not a valid nomination, even though 
the office ot the Municipal Chairman is closed 
from 30th March to 4th April, inclusive. S. 14 of 
the Eastern Bengal and Assam General Clauses 
Act cannot be invoked for shortening the interval 
of 15 days mentioned in the rule, for that section , 
has no application when an act is required to be | 
done in such a way as to leave a clear margin of a 
definite and stated period of time between the 
date ol the act and a fixed date. The rejection 
of the nomination paper in such a case is not 
illegah but perfectly justified. (Guha and Bartley, 
JJ.) Gopesh Chandra Aditya v Benode Lal 
Das. 165 I.C 606 (2)=9 R.C. 425=40 C.W.N, 
553=A I.R. 1936 Cal. 424. 

— S. 296 {2)—Election Rules—R. \3—Scope- 
Nomination paper sent to Magistrate and not to 
Chairman—If proper compliance. 

R. 13 of the Election Rules framed under S. 296 
of the Assam Municipal Act is mandatory ; and 
the candidate must send his nomination paper to 
the Chairman himself. If he sends it to anybody 
else, such as the Election Magistrate, he does not 
comply with the rule. The fact that the Magis 
trate sends back the nomination paper to the 
Chairman would not satisfy the requirements of 
the rule so as to make the nomination valid. 
(Guha and Bartley , JJ ) Gopesh Chandra Aditya 
v. Benode Lal Das. 165 I.C. 606 (2)=9 R r 475 
=40 C.W.N 553=A.I.R 1936 Cal. 424 
ASSIGNMENT. See also Lease. 

——Oral assignment of debt—Validity. See 

0^0 ‘ S * 73— Applicability. 1937 A.L.J. 

348=A.I.R 1937 All 424. 

ATTACHMENT. See also C. P. Code, S. 60 
and O. 21, Rr 46 and 63 and O 38, R. 7. 

Abandonment or waiver of—Attachment 


ATTACHMENT. 

tion in this respect between an attachment by a 
Civil Court under the C. P. Code and an attach¬ 
ment by a Registrar of Co-operative Societies 
under R. 22 (6) (a) of the Rules made under the 
Madras Co-operative Societies Act. The attach¬ 
ment of a money debt by the Registrar does not 
stand on any higher or superior footing than an 
attachment by the Civil Court of a debt under the 
C. P. Code. ( Madhavan Nair , J.) Nicholson 
Town Bank, Ltd., Tantore v. Varadarajalu 
Naidu. 182 I.C. 254=12 R M 29=48 L W 849 
=1938^ M W.N. 1127 = A I R 1939 Mad. 204. 

C Effect—If creates an equitible or judicial 

lien. 

An attachment does not create a charge ; it only 
prevents an alienation and does not confer any 
title. Hence it does not create that particular 

type of charge known as an equitable lien. Nor 

does it create a judicial lien for the latter arises 
where in a judgment in rem a lien is established by 
judgment. (Stone, C.J. and Bose , J.) Seth 
Laxminarayan v. Seth Ghasiram. 1939 N L. 
J. 257=A.I.R. 1939 Nag. 267. 

-Effect—Writ of attachment—Property not 

mentioned in—If attached. See C. P. Code, O. 38. 
R. 7. A I R. 1939 Pat 81. 

Execution of a warrant of—If a judicial 

act. 

It is a matter of considerable doubt whether the 
execution of a warrant of attachment by a 
process-server can be considered a judicial act 
which may be considered as taking place at the 
earliest period of the day on which it takes place. 
( Grille, J.) Poonamchand Sheoratan v. Mt. 
Fulahai. I.L R. (1938) Nag. 573=11 R.N. 194= 
177 I.C. 971=A I.R. 1938 Nag. 309. 

-Share of royalty—Legality. See C. P. 

Code, O. 21, R. 44. I.L R. (1937) *2 Cal. 440. 

- Termination of—Property attached and 

handed over to bailiff—Persons J urnishing 


security bond for decretal amount and getting 
charge of property from bailiff—Effect on'attach- 
ment. 

l'he property of a judgment-debtor was 
attached and kept in charge of the bailiff. Two 
persons executed a security bond and undertook 

to sell the property. The bailiff handed over the 
property to them. One of them who claimed the 
property as his, sold it away but applied for 
removal ot the attachment and the Court granted 
it ou the plea, that the surety bond was not valid 
m the eye of the law because the bailiff allowed 
the parties to execute it on his own initiative 
without receiving any order from the Court. The 
creditor contended that there was no subsisting 
attachment of the property since the execution of 
the bond had released it from attachment. 

Held, that the action of the bailiff in handing 
over the property to the sureties could not be 
considered to amount to a release of the property 
from attachment. The sureties were to hand 
back the property so long as the value thereof 
remained unpaid and so the property could be 
regarded under the bailiff’s charge and his action 
ciKi not amount to a release of the property* 

Held, further, that it was within the jurisdic¬ 
tion of the Court to consider the application for 
removal of the attachment and to pass orders 
for its removal. (Mackney, J.) Bank of Chetti- 
nad. Ltd. v. Maung Po Lu. 161 I.C. 258=8 R. 
R. 463=A.I.R. 1936 Rang. 12. 
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AUDIT CODE, Art. ISZ—Applicability-Per¬ 
son who has served under two Municipalities. 

Article 183 does not in terms apply to the case 
of a person who has served under two Munici¬ 
palities. The rule does not apply even by 
analogy in matters of this kind. In the absence 
of definite rules framed by Government or by 
Municipalities themselves relating to such cases, 
the matter must be considered on general princi¬ 
ples, according to which each Municipality would 
be liable to pay for the leave earned during the 
period of service under it. {Tek Chand, J .) 
Municipal Committee, Hodal v. Pirya Lal. 183 
I.C. 111 = 12 R.L. 101=A.I.R. 1939 Lah. 103. 


BANKER AND CUSTOMER. 

on a branch of the Bank, on payment of cash 
therefor, it is only a purchase of the draft, and 
there is no entrustment to the Bank of the 
amount for any specific purpose. The purchas¬ 
er cannot therefore claim preferential payment 
in respect of the amount covered by the draft, on 
the Bank going into liquidation. Venkataramana 
Rao, J .) All-India Spinners Association, 
Tamil Nad Branch v. Official Liquidators, 
T. N. & Q. Bank, Ltd. 186 I.C. 773=12 
R.M. 668=51 L.W. 111 = 1939 Compy. C. 
279=1939 M.W..N. 1071=A.I.R. 1940 Mad. 


BAILMENT. See Contract. 

BANKER AND CUSTOMER—A having 

deposit in Bank — Power-of-attorney executed to 
B to get investments a,t higher rate of interest — 
B unthdrazving amount to discharge his own debt 
to Bank and executing promissory note instead — 
Bank acting without consulting A— Remedy of 
A against B and the Bank. 

A who had mdney in a Bank to her credit 
executed a power-of-attorney to B to attend to 
make investments o«f her money at higher rate 
of interest than ordinary Bank rate. B who 
owed a large amount to the Bank was being press¬ 
ed by the Bank for payment. B withdrew A's 
mohey, paid off his debts to the Bank and exe¬ 
cuted instead a promissory note to A which was 
kept with the Bank. The Bank so acted for 
their own benefit without making any inquiries 
or consulting A. 

Held, that B, apart from any liability at com¬ 
mon law, became a constructive trustee in respect 
of the sum and the Bank who for their own 
benefit concurred in the transaction without any 
inquiry became subject to a fiduciary obligation 
similar to that by which B was bound. 

Held also, that A could sue both B and the 
Bank or either of them subject to this, that she 
could not recover more than sum due. 

Held, further, that a subsequent contract be¬ 
tween A and B which changed B’s liability for 
damages for breach of duty into one of debt did 
not release the Bank as it was not a party to 
the contract. A could have released B and yet 
have pursued her remedies against the Bank, for 
there was no question here either of joint lia¬ 
bility or of the liability of principal and surety. 

(Lord Maugham .) Imperial Bank of Canada 
v. Mary Victoria Begley. 163 I.C. 295= 
= 1936 A.L.J. 944=1936 A.W.R. 937= 
44 L.W. 128=1936 M.W.N. 844=A.I R 
1936 P.C. 193 (P.C.). 
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■—- Cheques delivered by customer to Bank 

for collection—Bank realising amoimts after sus¬ 
pending payment—Liquidation of bank—Right of 
customer to preferential payment—Draft purchas¬ 
ed by customer drazitn on branch for cash—Right 
to preferential payment. 

When a customer delivers cheques to a Bank 
for collection, and the Bank realises the amounts 
thereunder after it suspends payment, the custo¬ 
mer wo*uld be entitled on the Bank gbing into 
liquidation, to claim preferential payment in res¬ 
pect of the proceeds of cheques over other cre¬ 
ditors c4f the Bank. But in the case of draft 
which a customer gets from the Bank, drawn 


l 

j- Collecting banker—Duties and liabilities of 

1 — Goods sent by parcel post—Duty to Ultimate 
date of arrival of goods to buyer—Omission to 
do so—Negligence—Collection of money after 
goods sent back—Liability to refund money to 
buyer — Misrepresentation. 

A collecting banker is under no special duty, 
as such, to protect the interests of the person to 
whom he presents a draft for acceptance or pay¬ 
ment. So long as he does not give any personal 
undertaking or make any misrepresentation, he 
incurs no liability to him. But he is under a 
duty to see that by any act or omission of his 
the buyer is not prevented from taking delivery 
of the goods in respect of which he presents the 
draft. In the case of goods sent by a parcel 
post, which would -be kept in the post office only 
for a specified period, the collecting banker must 
inform the buyer or consignee of the date of 
arrival of the goods so that the latter may take 
steps to take delivery of the goods before the 
goods are sent back by the post office. If he 
does not do that, he is guilty of negligence. If 
the collecting banker does anything with refer¬ 
ence to the customary documents by which the 
buyer is prevented from taking delivery of the 
goods the banker cannot escape liability. An 
omission on his part to intimate the date of 
arrival, and his conduct in taking the money when 
he is aware or must be deemed to be aware 
that the goods have already been sent back by 
the post office to the consignor would certainly 
amount to a misrepresentation sufficient to render 
the banker liable in a suit by the buyer for 
return of the amount collected by him. (Ven- 
katramana Rao, /.) Champion Automobiles, 
Ltd. v. Chartered Bank of India, Australia 
and China. 173 I.C. 989=10 R.M. 651=46 
L.W. 370=1937 M.W.N. 1010=A.I.R. 1937 
Mad. 858=(1937) 2 M.L.J. 546. 

■Deposit of anuount in Bank by way of 

i/i A /> /•«/> ^ r . r- r . ' 


fixed deposit as security for overdraft and for 
opening overdraft accounts^Ndture of transac¬ 
tion Deposits—If trust money—Right to prefer- 
P a y men * "binding-up proceedings. 

Where under an agreement between a cus¬ 
tomer and a Bank, the former makes fixed 
deposits of amounts in the Bank for the purpose 
of enabling him to open overdraft accounts on 
the security af such fixed deposits, and to ob¬ 
tain accommodation by opening overdraft 
accounts, such deposits are prima facie gov¬ 
erned by the ordinary law which regulates 
a banker and a customer. It does not consti¬ 
tute anything more than a relation of a debtor 
and creditor. No question oif trust arises in 
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banker and customer. 

such a case; it cannot be pretended that the 
amounts paid into the Bank by way of fixed 
deposits are moneys placed with the Bank for 
any specific purpose so as to clothe the Bank 
with the relationship of a trustee. The depo¬ 
sitor cannot therefore claim payments of the 
amounts in full in preference to the ordinary 
creditors of the Bank in winding-up proceed¬ 
ings. ( V enkataramona Rao, J .) Nayar Mod¬ 
ern Bank, Ltd., Palgijat v. Official Liquida¬ 
tor, T. N. & Q. Bank, Ltd. 1939 M.W.N 
1174=A.I.R. 1940 Mad. 149.. 

7“ 1*ailure to honour customer's cheque — 

Measure of damages. 

Wljere the Banker, being bound to honour his 
customer s cheque, has failed to do so, he will be 
liable m damages. If special damage naturally 
ensuing from the dishonour is proved, it will be 
properly taken into account in assessing the 
amount of damages. If the customer be a'lrad- 
er, the Court may properly award substantial 
damages, in the absence of proof of special 
damage. In other cases the customer will be 
entitled to such damages as will reasonably com¬ 
pensate him for the injury which, from the 
nature of the case, he has sustained-. All loss 
flowing naturally from the dishonour of a 
cheque may be taken into account in estimating 
the damages. ( McNair , 7.) Jogendra Natii 

Chakravarti^ Nf-vv Bengal Bank, Ltd. 180 
I.C. 660=11 R.C. 713=A.I.R. 1939 Cal 

DO . 


- - Forced cheque—Payment—Liability of 

A^l k c N oc lge , n ^'o ^ Ne<;otia "'-e Instrument 

Act, S. 85. 1938 A.L.J. 504. 

- Liability of banker—Customer having pri¬ 
vate account and trust account-Transfcr of trust 

m/lnLr f , l r . lva,e °“ou»<-Liabili,y of banker for 

mld P ttmZe 0n r S ",' t , by c °-‘ n,slee ar tainst banker 

and trustee—Limitation—Starting point—Knozg- 

ledge of breach of trust—Sanction of Advocate- 
Ceneral-Necessity-C. P. Code, S. 92 

to be’tlT T enti , tlcc ! to a I" >| y 'vhat he knows 
C £ a . T* f f unds 1,1 discharge of or in reduction 
ot a debt of a customer who has two separate 
accounts, one in respect of his private funds and 

ie'e H 1 /LT I T °i funds of which ^ is a trus 
d' e hanker does so, he can be compelled to 

make restitution of the moneys so applied. If the 

banker has the slightest knowledge or reasonable 

MispiQion that the money is being applied orTa - 

h;7nr- ^ the trustee , from the t™Yt account into 
his private account in breach of a trust and if he is 

g?“V° d H er ve a benefit from the tVansfer and 

intends and designs that he should derive a bc.ic- 
fit from it, then the banker is not entitled to trails. 

fnrth am ° UntS fro P the trust account without 
further inquiry into the matter. If he docs so he 

renders himself liable td make good the Pust 

moneys to the trust. A suit against the banker 
by a co-trustee to recover such trust moneys 
wrongly applied by the banker in reduction of the 
private debts owed by the other co-trustee is gov- 
erned by Art. 120 of the Limitation Act, and 
the right to sue accrues when the trust funds arc 
wrongly transferred or misapplied. But if the 
plaintiff co-trustee is kept in ignorance of a breach 
of trust the right to sue docs not accrue until the . 
trustee becomes aware of the fact. Such a suit I 
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does not fall within the purview of S. 92, C.P. 
Code, a suit by a co-trustee against the banker to 
recover trust moneys misapplied by him and 
against another co-trustee for accounts does not 
come under S. 92 and may be instituted without 
the sanction of the Advocate-General. {Leach, 
C. J. and Krishnaswami Avyanqar, 7, Nagappa 
Chettiar v. O.R.M.O.M.S.P. Firm. I.L.R. 
(1939) Mad. 121 = 182 I.C. 673=12 R. M. 125 
= 1938 M.W.N. 1017=48 L.W. 577=A.I.R. 
1938 Mad. 999=(1939) 1 M.L.J. 625. 

- Money paid by customer for transmission 

to another—Batik suspending payment and going 
into liquidation—Right to preferential payment. 

A customer of a Bank who had a current ac¬ 
count with the Bank handed to the Bank a sum 
of money for remitting it by telegraphic trans¬ 
fer to a company in Bombay. The Bank did 
mot credit this amount in his account but debit¬ 
ed the charges for the intended transfer. The 
money was, however, never transferred, because 
on that very day the Bank suspended payment, 
and liquidation proceedings were started later on.’ 
The customer applied for payment of the amount 
in preference to the ordinary creditors of the 
Bank. 

Field, that the money was received by the Bank 
m the capacity of a mere agent and was held 
apart by the Bank as property of the customer, 
and the customer was therefore entitled to pre¬ 
ferential payment in respect of the amount. (Ven- 
kataravuina LZao, 7.) New Field Co. v. Official 
Liquidator, T. N. & Q. Bank, Ltd. 1939 
Compy. C. 284=1939 M.W.N. 1072=51 L. 
W. 107=A.I.R. 1940 Mad. 139. 

--- Negligence of customer—Liability—Facts 

to be shown. 

Fven if there is a duty as between the banker 
and the customer in drawing a cheque in a proper 
mode, it must he shown in order to hold the 
customer liable for negligence in drawing cheques, 
that there was a breach of the duty bv the neg¬ 
lect of some usual and proper precaution. ( Lord 
II right.) Mercantile Bank of India, Ltd v. 
Central Bank of India. 65 I.A. 75=1.L.R. 
(1938) Mad. 360=172 I.C. 745=42 C.W.N. 

32 i ! ^I 93 a ? L R 68 (2)=1938 O.W.N. 206 
= 1938 A.L.R. 100=1938 P.W.N. 152=19 
Pat.L.T. 147=1938 M.W.N. 552=4 B.R. 
260=40 Bom.L.R. 713=47 L.W. 329=32 S. 

L inoo 3 l 3 ^ 1938 A L -J 273=10 R.P.C. 169 
o 3 ?* A a W * R * < PC > 90=66 C. L.J. 510= 
} 9 »5 9* A ‘ 312=A.I.R. 1938 P.C. 52=(1938) 

1 M.L.J. 268 (P C.). 

’Person having individual account and joint 
account—Amount in joint account solely belonging 
to him—Right to set-off against debt due on indi¬ 
vidual account in winding-up proceedings. See 
Companies Act, S. 229. (1940) 1 M.L.J. 115. 

- Relationship—Customer directing Bank to 
apply deposit in particular manner when occasion 
arises Effect of — Trust—If created—Bank go¬ 
ing into liquidation—Claim by customer to prefer - 
cn tuil paym cn t —>5* us to inab ility. 

According to the rule regulating the relationship 
between a banker and a customer who has depo¬ 
sited moneys in the Bank, the banker is a debtor, 
the customer is a creditor and the deposit is a 
loan to the Bank. The mere fact that the custo¬ 
mer gives the Bank a mandate or a direction to 
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apply the money to his credit in a particular man¬ 
ner would not clothe the Bank with a trust. Where 
a sum of money is paid to the general account of 
a customer with a direction that the amount must 
be applied in a particular manner when occasion 
arises, until the said sum of money is appropriated 
in the manner directed, no question of trust would 
arise. The matter would rest in a mere mandate. 
The Bank is not a trustee for the customer, and 
he cannot claim preferential payment over other 
creditors or customers if the Bank goes into liqui¬ 
dation, but can only rank as an ordinary creditor. 

(V enkataramana Rao, J .) Dharmambal Am- 
mal v. Official Liquidator, T. N. & Q. Bank, 
Ltd. 1939 M.W.N. 1063=1939 Compy. C. 266 
=50 L.W. 939=A. I.R. 1940 Mad. 98. 

— - Relationship—Fiduciary capacity—When 

arises—Moneys paid by party for the purpose of 
effecting specific transaction and credited in ana- 
math account—If held in trust—Insolvency of 
Bank—Right to preferential payment. 

Defendants 1 to 7 were members of a joint 
Hindu family carrying on business at Trichinopoly 
under the name of a banking firm which suspended 
payment on 30th April, 1935. The plaintiff had 
arranged to purchase certain lands in Tuticorin 
and the third defendant suggested to the plaintiff 
that the transaction could be arranged through 
their branch office at that place. The plaintiff 
paid various sums of money into the defendants’ 
banking firm between 25th March, 1935 and 17th 
April, 1935, on the above account. After the de¬ 
fendants were adjudicated insolvents, the plaintiff 
sued to recover the moneys paid by him to the 
Bank alleging that he paid the amounts under an 
arrangement that the defendants should keep the 
amounts in trust for him until he decided 
how they should be disposed of. The 
plaintiff had no prior banking transaction with the 
defendants’ firm. The account books of the firm 
showed that the plaintiff’s moneys were credited 
in an anamath or suspense account to await the 
instructions of the plaintiff as regards their dis¬ 
posal. According to the defendants’ oral evidence, 
when amounts were paid to their firm in current 
account or fixed deposit, generally pass books and 
cheque books used to be given, and usually agree¬ 
ments used to be entered into regarding the inter¬ 
est payable on the deposits, but this procedure was 
not followed in respect of the moneys paid by the 
plaintiff. 

Held, that the moneys paid by the plaintiff were 
received by the defendants’ firm in a fiduciary 
capacity, and not as between a Bank and its cus¬ 
tomer and that the plaintiff was therefore entitled 
to preferential payment in full of the moneys paid 
by him. (Venkataramana Rao and Kunhi Ra¬ 
man, //.) Official Assignee of Madras v. 
Natesam Pillai. 51 L.W. 144=1940 M.W. 
N. 598=1940 Comp. C. 66 =A.I.R. 1940 Mad 
441= (1940) 1 M.L.J. 254. 

- Relationship—Nature of. 

The relationship of banker and customer is 
generally that of agent and principal, of debtor 
and creditor or of pledgor and pledgee; there are 
however cases where the banker stands in the re¬ 
lation of trustee as well as agent for his customer. 
The banker is not a trustee for the customer in 
respect of money paid in or responsible for him 
for the use he makes of it, but the position is npt 

Q.. D .—18 


BANKER AND CUSTOMER. 

the same where the banker uses the securities 
deposited with him for his own use, and there is 
conversion of the securities for the purposes of 

^ an k anc * not for the purpose of customer 
Where securities are deposited as cover or ad¬ 
vances and for the purpose of securing overdrafts 
or advances, the transaction is strictly of the nature 
of pledge. ( Guha and Bartley, //.) Bank of 
Dacca, Ltd. v. Gour Gopal Saha. I L R 
(1937) 1 Cal. 57=166 I.C. 855=9 R.C. 602= 
65 C.L.J. 74=A. I. R . 1936 Cal. 409. 

- Relationship—Nature of—Deposits on cur¬ 
rent account—If repayable only on demand. 

Where native bankers accept deposits on cur¬ 
rent account on a very' extensive scale from their 
customers and conduct nearly every branch of 
ordinary banking business as it is understood in 
England, the relationship is not that of mere len¬ 
der and borrower but there is an implied agree- 
ment that the money is payable on demand. 

(Mosely and Dunkley, //.) Daw Hnit v. Ana- 
malai Chettyar. 1938 Rang. L. R. 468=179 

335 ' 428=11 R ‘ R * 3 15=A.I.R. 1938 Rang. 

- Relationship—Trustee depositing trust 

moneys in Bank—Bank aware of moneys being 
trust moneys — Effect—If makes Bank a trustee — 
Company depositing employee's cash security fund 
in Bank earmarked as such—Bank—If trustee for 
company's employees. 

The fact that a depositor in a Bank is a trustee, 
and the money deposited is trust money does not 
affect the relation which the law creates between 
a bank and a customer, namely, the relation of 
debtor and creditor. The legal effect of a notice 
to the Bank that the money deposited is trust 
money is only to cast a duty on the Bank not to 
participate in a breach of trust by the trustee. 
Where a company, acting under S. 282-B of the 
Companies Act, deposits in a Scheduled Bank 
moneys deposited with it by its employees in pur¬ 
suance of their contracts of service, asking the 
Bank to earmark the same as employees’ cash se¬ 
curity, the fact that the Bank receives and accepts 
the deposit with notice of the fact that the moneys 
represent cash security of the employees of the 
depositor company, would not make the Bank a 
trustee in respect of the moneys. The Bank must 
be deemed to be aware of the limitation of the 
powers of the company in regard to the moneys 
deposited and should not permit any dealing by 
the depositor-company with those'moneys in vio¬ 
lation of the duty which the statute imposes. But 
it cannot be held that the Bank holds the moneys in 
trust for the employees of the depositor-company, 
so as to entitle that company to claim preferential 
payment over the ordinary creditors of the Bank, 
on the Bank going into liquidation. ( Venkata- 

ramana Rao, J.) Nayar Modern Bank, Ltd. v. 
Official Liquidator, T. N. and Q. Bank, Ltd. 
1939 M.W.N. 1066=1939 Compy. C. 272=59 
L.W. 944=A. I. R. 1940 Mad. 178. 

- Rule reserving right to close account with¬ 
out notice to depositor — Legality—Power to close- 
accounts without notice. 

Where a rule regarding the keeping of accounts 
in a Bank reserves to the Bank the right to close 
any account without reference to the depositor, if 
in the opinion of the Bank it is not desirable to 
keep such account for any reason whatsoever, the 
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Bank is entitled to close the account without any 
notice. Such a rule is not illegal or invalid. It is 
in the nature of a contract between the parties and 
it cannot he said that the rule is either immoral or 
opposed to public policy. {Leach, C.J. and 
Varadachariar, J.) Champion Automobiles, Ltd., 
Madras v. Travancore National Bank, Ltd. 
174 I.C. 928=10 R.M. 745 (2) = 1937 M.W. 
N. 1052=46 L.W. 733=A.I.R. 1938 Mad. 
77r= (1937) 2 M.L.J. 817. 

■— Safe of securities by Bank — Customer’s 
nqht to balance of money over and above his 
liabilities to Bank. 

The customer is entitled to enforce his 
ownership to the amount in the hands of the 
banker, after the sale of the Government Promis¬ 
sory Notes deposited in the Bank as security to 
cover overdrafts or advances after payment of 
loans from the Bank for which they were security, i 
(Guha and Bartley, JJ.) Bank of Dacca, Ltd. 
v. Gour Gopal Saha. I.L.R. (1937) 1 Cal. 57= 
166 I.C. 855 = 9 R.C. 602=65 C.L.J. 74=A.I.R. 
1936 Cal. 409. j 

*- Set-off in liquidation proceedings—Joint 

and separate debt—Principle—Individual over- j 
draft account and joint fixed deposit account — 
Claims in respect of, when can be set off. 

. Where there is an amount payable by A in his 
individual account and an account payable to A 
and B in their joint account, the two accounts 
cannot be set off, but if it could be shown that, 
though the account is in the names of A and B, A 
is solely entitled to the amount, a set-off will be 
allowed. Where a person owed to a bank (in 
liquidation) a sum in respect of an overdraft ac¬ 
count and there was an amount due and payable by 
the bank to the same person and another jointly 
in respect of a fixed deposit transaction, it was 
held, that the latter sum could be set off against 
the former, when it was shown that the sum due 
in respect of the fixed deposit transaction belong¬ 
ed solely to him who owed money on the over¬ 
draft account, though the fixed deposit receipt 
stood nominally in the name of him and another. 
{Venkalaramana Rao, J.) Veerappa Chettiar v. 
Official Liquidators, T. N. & Q. Bank, Ltd. 
1940 Compy. Cas. 52=51 L.W. 680 = 1940 M. 

W.N. 608=A. I. R. 1940 Mad. 436=(1940) 1 
M.L.J. 115. 

Suit oy fixed depositor for repayment — 

Forum. 

A fixed depositor cannot bring a suit for re- ■ 
payment from a Bank in any place where he may ' 
happen to reside. It has to be filed only in the 
place where the Bank is situated. ( Bennct and 
Verma, JJ.) Allahabad Bank, Ltd. v Guiii 
Lal. I.L.R. (1940) A. 207 = 1940 A.W.R. (H. 
C.) 72=1940 A.L.J. 94=A.I.R. 1940 All. 243. 
BANKER AND EMPLOYEES— Security for I 

good conduct—Deposit earning interest—If trust 
monies. See Companies—Winding up—Emplo¬ 
yees' security. (1939) 1 M.L.J. 209. 

-Liquidation—Employees’ provident fund— 

If part of assets of company or trust money. See 
Companies Act, Ss. 229 and 230 (1). 1938 M. 
W.N. 1332=A.I.R. 1939 Mad. 352. 

BANKER’S BOOKS EVIDENCE ACT 
(XVIII OF 1891), S. 5— “ Order of Court for j 
special cause”—Order for production of books 
under S. 94 , Cr. P. Code — S. 94 , Cr. P. Code, if 1 


BANKER’S BOOKS EVIDENCE ACT 
(1891), S. 6. 1 

conflicts with S. 5 of former Act—Prosecution 
of auditors of Bank for false statements in balance 
sheet certified as correct—Order for production 
of Bank’s books — Legality—Right of prosecution 
to inspection—Duty of Court. 

There is really no conflict between S. 94 of the 
Cr. P. Code, and the Banker’s Books Evidence 
Act. S. 5 of the latter Act is the only section which 
! can he relied upon as containing anything incon¬ 
sistent with S. 94, Cr. P. Code. But all that S. 5 
of that Act enacts is that no officer of the Bank 
shall in any legal proceeding to which the Bank 
is not a party be compellable to produce any ban¬ 
ker’s book the contents of which can be proved 
under the Act or to appear as a witness to prove 
the matters, transactions and accounts, etc., unless 
by order of the Court or Judge made for special 
cause. “Court” includes a Magistrate trying a 
criminal case, so that a Bank cannot be compelled 
Jo produce its books without an order of the Court 
“for special cause.” But there is no reason at all 
why an order made under S. 94, Cr. P. Code, 
should not be regarded as a sufficient order for 
the purpose of S. 5 of the Banker’s Books Evi¬ 
dence Act. There is nothing in that Act which 
prevents an order being made under S. 94, C. P. 

( ode, in the proper case. In a prosecution against 
the auditors of a Bank for offences in respect of 
false statements in the balance-sheet of the Bank 
certified by them as correct, an order for produc¬ 
tion can lawfully be made under S. 94, Cr. P. Code, 
but it should be made, in the case of banker’s 
books, very cautiously and carefully drafted. A 
routine order ex parte is generally undesirable. 

I he prosecutor who applies for an order and for 
inspection of the books produced should be requir¬ 
ed to state before the issue of the order not only 
what books he requires to be produced but also 
why their production is necessary with specific 
reference to the allegations in his complaint. Any¬ 
thing in the nature of a roving or fishing inspection 
of the books of a Bank should be prevented. But 
the prosecution cannot be denied the right of in¬ 
spection of documents the production of which 
has been held to be necessary or desirable for the 
purpose of the trial and which have been held to 
be relevant after considering the objections of the 
party producing. ( Broomfield and JVadia, JJ.) 
P. D. Shamdasani v. Sir Hugh Golding Cooke. 

I.L.R. (1938) Bom. 31. 

-:—S. 5-—Police officer conducting investigation 

—Right to inspect Bankers’ books. See Cr. P. Code, 
S- 94. 17 Lah. 593. 

-—S. 6— -Bankers' books—Production and in¬ 
spection—Principles governing—Right to object. 

A Bank has under S. 6, sub-S. (3) of the Ban¬ 
kers’ Books Evidence Act a statutory right to 
object to any order directing inspection to be given 
of its books. It is not the practice of the Court 
to allow inspection of bankers’ books under the 
Act, unless a prima facie case is made out for 
thinking that there is some matter on which the 
books of the Bank are bound to be relevant. Courts 
have no doubt very wide powers of ordering pro¬ 
duction and directing inspection of documents but 
such an order against a person, not a party to the 
proceedings involves a serious inroad upon his 
normal rights as a citizen. Courts are always 
averse to giving anything in the nature of a 
roving or fishing commission to inspect documents. 
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BAR COUNCILS ACT (1926), S. 4. I 

( Beaumont, C.J., Rangnekar and Norman, JJ.) 
Central Bank of India, Ltd. v. Shamdasani. 

I. L.R. (1938) Bom. 119=172 I.C. 684=10 R.B. 
291=39 Cr.L.J. 207=39 Bom.L.R. 1187=A.I.R. 
1938 Bom. 33 (S.B.). 

BAR COUNCILS ACT (XXXVIII OF 1926). 

See also Legal Practitioner. 

-Ss. 4, 5, 6, 7 and 8— If cumulative. j 

Ss. 4, 5, 6, 7 and 8 must be read together. (Davis, 

J. C., Rupchand Bilaram and Lobo, A. J. Cs.) 1 
Udharam Pahlajari, In re. 163 I.C. 510=9 R. I 
S. 9=A.I.R. 1936 Sind 75 (S.B.). 

-S. 5 (2) and R. 21— Rule permitting of 

continuance of member beyond three years—If 
ultra vires. 

There is nothing in S. 5 (2) which prevents 
rules being framed whereby certain members 
elected to the first Bar Council may continue in 
office thereafter so that a certain continuity may be 
maintained between the first Bar Council and its 
successor. R. 21 is not ultra vires of the Act. 
(Davis, J.C., Rupchand Bilaram and Lobo, A.J. 
Cs.) Udharam Pahlajari, In re. 163 I.C. 510 
=9 R.S. 9=A.I.R. 1936 Sind 75 (S.B.). 

-S. 6 (1) (b) and (4)— Powers and rules 

under—Operation of—If extend to second Bar 
Council. 

Under S. 6 (1) (b) and (4) of the Act, rules 
may be made to provide for the retirement of 
members from office by rotation, and for the man¬ 
ner in which the order of such retirement shall be 
determined, and there is no reason to suppose that 
the powers conferred by this section and rules 
made thereunder should not relate to the first Bar 
Council but only to its successors. (Davis, J.C., 
Rupchand Bilaram and Lobo, A.I.Cs.) Udharam 
Pahlajari, In re. 163 I.C. 510=9 R.S. 9= 
A.I.R. 1936 Sind 75 (S.B.). 

-Ss. 8 and 9—Agent authorised to appear 

and conduct judicial proceedings—Right to act 
as solicitor and to appear in Court. See C. P. 
Code, O. 3, Rr. 1 and 2. (1937) 2 M.L.J. 552 

(F.B.). 

-S. 10— Complaint —Locus standi to make. 

It is open to any person to complain to the Court 
as to the undesirability of certain remarks made 
by a Counsel during the course of a trial. Where 
a Mahomedan Counsel is alleged to have made 
certain communal remarks during the course of a 
trial it is open to a Hindu Association to make a 
complaint to the High Court for taking action in 
the. matter. (Davis, J.C. and Mehta, A.J.C.) 
Mahomed Aslam, In re. 162 I.C. 919=8 R.S. 
177=37 Cr.L.J. 783=1936 Cr.C. 487=A.I.R. 
1936 Sind 49. 

*-S. 10 —Disciplinary powers of Court under 

—If can be used to aid the criminal law and award 
supplementary punishment. 

The principle has to be recognised that the dis¬ 
ciplinary jurisdiction vested in the High Court to 
reprimand, suspend or remove from practice an 
advocate for misconduct, should not be employed 
merely to supplement, as it were, by way of a 
further punishment, a punishment which the advo¬ 
cate has received under the law for the miscon¬ 
duct of which he is guilty. (Mukerji, A.C.J., Lort 
Williams and S. K. Ghose, JJ.) An Advocate, In 
the matter of. 63 Cal. 867=162 I.C. 170=8 R. 
C. 575=37 Cr.L.J. 534=40 C.W.N. 366=1936 
Cr. C. 321=A.I.R. 1936 Cal. 158 (S.B.). - 


BAR COUNCILS ACT (1926), S. 10. 

- S. 10 — Duty of Advocates accepting Vaka- 

lats for zvithdraival of money from Court — Neces¬ 
sity to verify Vakalat before acceptance. 

It is extremely and clearly necessary that Advo¬ 
cates having to withdraw money or to accept seri¬ 
ous responsibility of the kind from and on behalf 
of a client should even if there be no apparent 
circumstances to justify a suspicion, do everything 
in their power to verify the form of the Vakalat - 
nama, and furthermore should not accept a Va- 
kalatnama unless they have satisfied themselves 
of the bona fides of the person who offers it to 
them. (Courtney-Terrcll, C.J., Kliaja Mahomed 
and Varma, JJ.) G., an Advocate, In the matter 
of. 16 Pat. 488=170 I.C. 339=3 B.R. 745= 
10 R.P. 135=17 Pat.L.T. 407=1937 P.W.N. 416 
=38 Cr.L.J. 926=A.I.R. 1937 Pat. 433 (S.B.). 

- S. 10 — Misconduct—Advocate convicted 

for sedition and bound over for speeches in con¬ 
nection with labour movement—Tribunal finding 
him honest and straight in dealings and of good 
character—Disciplinary action if called for. 

An advocate took a prominent part in Labour 
and Trade Union Movements and delivered a num¬ 
ber of speeches advocating certain reforms. For 
some of these speeches he was bound over for one 
year under S. 107, Cr. P. Code. For others, he 
was prosecuted under S. 124-A, I. P. Code, and 
convicted thrice. There was no indication that he 
made any organised or persistent attempt to create 
a breach of the peace or to incite acts tending to 
subvert law and order. The general tenor of the 
speeches was inoffensive and except on some parti¬ 
cular occasions his views were not in any way 
hostile to the Government; and indeed several 
passages in them advocated obedience to law and 
order. The Tribunal of the Bar Council which 
held an enquiry reported that apart from his acti¬ 
vities in connection with the labour movement, he 
was a young man of good character, inexperienced 
in his profession, honest and straight in his deal¬ 
ings, while acquitting him of professional miscon¬ 
duct, found him guilty of other misconduct and 
also observed that the case seemed to be very near 
the border line. 

Held, no further action was called for in the 
case. (Mukerji, A.C.J., Lort Williams and S. K. 
Ghose, JJ.) N., an Advocate, In the matter of. 

63 Cal. 867=162 I.C. 170=8 R.C. 575=37 Cr.L. 
J. 534=40 C.W.N. 366=1936 Cr.C. 321=A.I.R. 
1936 Cal. 158 (S.B.). 

- S. 10 — “Misconduct”—Conviction under S. 

124-^4, I. P. Code—If ground for removal from 
practice. 

A conviction for the offence of sedition under 
S. 124-A, I. P. Code, cannot be regarded as such 
misconduct as would, in all circumstances, require 
action to be taken under the Court’s disciplinary 
jurisdiction and as would demand the removal of 
the advocate from practice. (Mukerji, A.C.J., 
Lort Williams and S. K. Ghose, JJ.) N., an 
Advocate, In the matter of. 63 Cal. 867=162. 
I.C. 170=8 R.C. 575=37 Cr.L.J. 534=40 C.WC 
N. 366=1936 Cr.C. 321=A.I.R. 1936 Cal. 158 
(S.B.). 

- S. 10 — Misconduct in other than profes- 

sional capacity—Disciplinary jurisdiction of High 
Court — Discretion. 

There is no reason why the words “professional 
or other misconduct” in S. 10 (1) of the Bar 




2 79 


QUINQUENNIAL DIGEST, 1936—1940 


280 


BAR COUNCILS ACT (1926), S. 10. 

Councils Act should not be read in their plain and 
natural meaning. The legislature intended by the 
aforesaid words to confer on the High Court 
jurisdiction to take action in all cases of miscon¬ 
duct, misconduct in a professional or other capa¬ 
city. The Court has discretion to take action in 
suitable case*. ( Mukcrji, A.C.J., Lort Williams 
and S. K. Chose. JJ .) N., an Advocate, In the 

matter of. 63 Cal. 867=162 I.C. 170=8 R.C. 
575=37 Cr.L.J. 534=40 C.W.N. 366=1936 Cr. 
C. 321 = A.I.R. 1936 Cal. 158 (S.B.). 

-S. 10 —Professional misconduct — Agree¬ 
ment with client to receive payment in event of 
succcss only — Propriety. 

For an advocate to enter into an agreement with 
his client to receive nothing unless the suit was 
successful amounts to professional misconduct, 
and the Court is bound to take serious notice of it. 
(Leach, C.J., Gentle and Somayya, JJ.) Rama- 
nujachariar. In re. I.L.R. (1940) M. 17=41 
Cr.L.J. 83=184 I.C. 606=(1939) M.W.N. 766 
=50 L.W. 234=A.I.R. 1939 Mad. 772=(1939) 
2 M.L.J. 320 (F.B.). 

-S. 10 —Professional misconduct — Employ¬ 
ment of unregistered clerk—Negligence in not 
finding out. if plaint was filed—Failure to account 
for money. 

An advocate was engaged to file a suit, employ¬ 
ed an unregistered clerk and left the plaint with 
him for presentation. The clerk failed to file the 
plaint. The advocate however did not take care 
to see whether the suit had been filed and thus 
allowed his clerk to cheat his client. Besides this 
the advocate did not return or account for the 
money lie had taken from his client for stamps and 
other incidental purposes. 

Held, that this amounted to gross misconduct 
on the part of the advocate. (Mya Bit, Offg. C. 
J., Ba U and Dunkley, JJ.) O., a Rarrister-at- 
Law, In the matter of. 178 I.C. 398=40 Cr.L.J. 
53=A. I.R . 1938 Rang. 423 (S.B.). 

■-S. 10— Professional misconduct — Findings 

of facts by Bar Council—If to be interfered with 
by High Court. 

The question whether a particular advocate has 
violated the recognized canons of professional eti¬ 
quette is primarily a matter that concerns the Bar 
Council and consequently the High Court ordi¬ 
narily will accept findings on questions of fact 
recorded by the Bar Tribunal provided they arc 
not perverse. (Iqbal Ahmad, Rachhpal Singh and 
Hunter, JJ.) An Advocate of Ranikhet, 'in the 
matter of. I.L.R. (1940) All. 60=41 Cr.L.J. 
211 = 1939 A.W.R. (H.C.) 828=1939 A.L. 
J. 957 = 1940 A. Cr. C. 10=12 R.A. 367 = 185 
I.C. 611=A. I. R . 1940 All. 1 (F.B.). 

-— S. 10 —Professional misconduct — Misap¬ 
propriating client's moneys temporarily—Offence- 
Proper punishment. 

Per C.J., and Gentle, J. —An advocate who 
misappropriates his client’s moneys is not fit to 
j-emain a member of an honourable profession of 
advocates of the High Court, and the High Court 
should be failing in its duty if it does not direct 
the advocate's name to be removed from the rolls. 
The advocate is guilty of a criminal offence and 
such conduct cannot be condoned as to do so 
would encourage crimes of that nature and might 
have a harmful effect on the profession as a 
whole. The fact that the misappropriation is only 


BAR COUNCILS ACT (1926), S. 12. 

temporary does not lessen the offence or the 
gravity of the misconduct. 

Varadachariar, J .—Though the conduct of an 
advocate who misappropriates the moneys belong¬ 
ing to his client must be strongly disapproved and 
though the members of the profession should ob¬ 
serve the highest standard of professional con¬ 
duct, the Court when dealing with the question of 
punishment, cannot shut its eyes to the fact that 
those standards have not unfortunately yet come 
to be generally observed and the way that advo¬ 
cates and clients carry on their pecuniary dealings 
sometimes leads advocates to imagine that they 
can persuade their clients to condone the faults 
on their part in dealing with their client’s money. 
The possibility or even the fact of condonation 
by the client is, however, no justification for such 
conduct. (Leach, C.J., Varadachariar and Gentle , 
JJ.) S., Advocate, In the matter of. 1937 M. 
W.N. 1322 (F.B.). 

-S. 10 AND BAR COUNCIL RULES 

(Allahabad); R. 3 —Consultation of counsel — 
When debars appearance for the opposite party. 

An advocate who has once been consulted by 
a part}' is not thereby debarred from appear¬ 
ing for the opposite party for all times. He 
is free to accept a brief against him, if he has 
not received any information of a confidential 
nature from the party who consulted him. 
The onus of proving that such information was 
conveyed lies and lies heavily on the party seek¬ 
ing to restrain the advocate’s appearance. 
(Thom, C.J.) Saharanpur Grain Chamber, Ltd. 
v. Maharaj Singh. I.L.R. 1040 A. 262=188 I. 
C.) 376=1940 A.L. J. 170=1940 A . W .R. (H. 
C.) 165=1940 A. Cr. C. 49=A.I.R. 1940 All. 
233. 

-S. 10 (1)— “May"—Scope and effect of — 

Discretion of High Court—Exercise of—Advocate 
—Miscond net—Disci pi inary j urisdiction — Exer¬ 
cise—Test to be applied. 

The word "may” in S. 10 (1) of the Bar 
Councils Act makes it plain that while the High 
Court has unrestricted jurisdiction in all cases of 
misconduct, a discretion is left to the Court to 
take action in suitable cases only. It is not pos¬ 
sible to lay down any hard and fast rule or any 
general principles with regard to exercise of such 
discrc*ion. It must be exercised judicially. The 
test which the Court has to apply is whether the 
proved misconduct of the advocate is such that 
lie must lie regarded as unworthy to remain a 
member of the honourable profession to which he 
has been admitted, or unfit to be entrusted with 
the responsible duties that an Advocate is called 
upon to perform. (Mukerji, A.C.J., Lort Wil¬ 
liams and S. K. Chose, JJ.) N., an Advocate, In 
the matter of. 63 Cal. 867=162 I.C. 170=8 R. 
C. 575=37 Cr.L.J. 534=40 C.W.N. 366=1936 
Cr.C. 321=A.I.R. 1936 Cal. 158 (S.B.). 

-S. 12 —Findings of tribunal—Interference 

— Practice. 

It would need very good reason to induce the 
High Court to throw o*ver the findings of fact 
which have been arrived at by a tribunal. ( Rankm , 
C.J., C.C. Chose and Buck I and, JJ.) Abinash 
Chandra v . Hkmantha Kumar. 42 C.W.N* 
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BAR COUNCILS ACT (1926), S. 12. 1 

-S. 12 (1)— Sind Rules, R. 12— Enquiry | 

referred to District Judge by High Court—Power ! 
jpf District Judge to delegate. 

Where a case against an advocate for his alleg- ! 
ed misconduct is referred- for inquiry by the High I 
Court to the District Judge, the District Judgre j 
has .no powei to delegate this inquiry to one of 
his assistants; the jurisdiction conferred on the 
District Judge being of a special nature, it: is the 
District Judge alone who can exercise the juris¬ 
diction by following the procedure laid down for j 
•enquiry and none else. (Davis, J. C. and Mehta, j 
AJ.C .), R., Bar.-at-Law, In re. 168 I. C. 992 
=38 Cr.L. J. 664 (1)=9 R.S. 254 (1)=A.I.R. 1 
1937 Sind 98. ! 

-S. 12 (3)— Complainant—Right to, be 

heard. 

Sub-S, (2) of S, 12 of the Bar Councils Act can¬ 
not be intended to exclude the right of the Court 
to hear any person other than the persons men¬ 
tioned in that sub-section. It is in the power oif 
the Court, and in any ordinary case it would be 
its duty to hear the Complainant, if he so desires. 
(Rankin, C.J., C. C. Ghose and Buck land, JJ.) 
Abinash Chandra v. Hemantha Kumar. 42 C. 
W.N. 1111. 

-S. 12 (5) —Assessment of costs. 

In a case where the complainant was unsuccess¬ 
ful before the tribunal whose findings were con¬ 
firmed by the Court, the complainant was ordered 
to pay the costs of the Advocate both in the 
enquiry before the tribunal and in the hearing 
before the Court. He was also ordered to pay 
the fees of the short-hand writer and the inter¬ 
preter in the enquiry before the Bar Council. 
The cdsts were directed to be taxed by the 
Registrar of the original side as of a hearing. 
(Derbyshire, C.J. Costello and Mukherjea, JJ.) 
Rev. Father P. Mesaric v. Ramani Mohan. 
178 I.C. 253=42 C.W.N. 1113=A.I.R. 1938 
Cal. 766. 

---S. 14 (1) (b)—Sdope—Counsel’s right of 

audience—Departmental inquiry under Civil 
Services Rules—Right of Government servants to 
be represented by counsel. See Civil Services 
(Classification Control and Appeal) Rules, 
R. 55. (1937) 2 M.L.J. 189. 

—--Ss. 14 (2) and 15 (b)— Advocate of one 

High Court—Application for permission to appear 
in case in another High Court—If to be granted 
as of right—Discretion and duty of the Chief Jus¬ 
tice. 

Where an application is made on behalf of an 
advocate of one High Court for permission to 
appear in case in another High Court under the 
rules framed under the Bar Councils Act, good 
reasons must be shown for the grant of such 
permission. The permission cannot be granted 
on mere application or as a matter of course. The 
Chief Justice of the High Court must use a judi¬ 
cial discretion in the matter and then grant or 
refuse permission. The right of an advocate of a 
particular bar to appear in other High Courts 
does not exist as a matter of right. Nor is there 
any question of reciprocity involved in the 
matter. The Chief Justice will apply his mind 
to the circumstances of the application and see 
whether good reasons have been made out for the 
grant of permission in any particular case. 


BENAMI—Advancement. 

(Courtney Terrell, C.J.) Emperor v. Girindra 
Mohan Mishra. 167 I.C. 486=9 R.P. 406 
=38 Cr.L.J 392=19^6 Pat.W.N. 822=3 B.R, 
303=17 Pat.L.T. 861=A.I.R. 1937 Pat. 122. 

--S. 15— Rules framed under — Rule prohibit¬ 
ing trade or business—Investments by way \of 
money-lending—If amounts to engagement in 
money-lending business. 

Investment of his savings by an advocate do 
not necessarily amount to an engagement in 
money-lending business, the more so when such 
investments are few and far between and are 
mostly made to relations and friends. Neverthe¬ 
less if investments by way of loan are made as 
a matter of regular business and for gain there 
can be no escape from the conclusion that such 
investments constitute engagement in money- 
lending business. It depends on the facts of 
each case and is a mixed question of fact and 
law, as to whether certain transactions amount 
to a money-lending business. (Iqbal Ahmad, 
Rachhpal Singh and Hunter, JJ.) An Advo¬ 
cate of Ranikhet, In the matter of. I.L.R. 
(1940) All. 60=41 Cr.L.J. 211 = 12 R.A. 367 
= 1940 A. Cr.C. 10=185 I.C. 611 = 1939 A. 
W.R. (H.C.) 828=1939 A.L.J. 957=A.I.R. 
1940 All. 1 (F.B.). 

- R. 16— Rule applies to election of all candi¬ 
dates. 

Rule 16 cannot be restricted to the elecition 
of any one candidate; the singular covers the 
plural and validity of the election of all the elected 
members can be challenged thereunder. (Davis, 
J.C., Rupchand Bilaram and Labo, A .J .Cs .) 
Udharam Pahlajari, In re. 163 I.C. 510=9 
R.S. 9=A.I.R. 1936 Sind 75 (S.B.). 
BENAMI. 

Advancement. 

Burden of proof. 

Essentials to be proved. 

Evidence. 

Fraudulent transfer. 

Husand and wife. 

Nature of transaction. 

Presumption. 

Proof. 

Res judicata. 

Resulting trust. 

Right to sue. 

Ryot holding ryotwari land. 

Revenue sale. 

Suit by benamidar. 

~^^ Advan cement—Burden of proof—Law in 

In Burma, the doctrine of intended advancement, 
m connection with transactions in which property 
is purchased by a father or a father and mother, 
t ^ ie conveyance the name or names of the 
children are inserted as transferees, does not form 
part of the law of the land, as the doctrine is not 
in consonance either with the sentiment or the 
practice of the Burmans. Where, therefore, cer¬ 
tain persons claim that their parents, although pur¬ 
chasing certain property with their money, have 
taken the conveyance in their name by way of 
intended advancement, the burden is on them to 
prove that the conveyance, which must prima facie 
be presumed to have been made for the benefit of 
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SEN AM I—Advancement. 

hie real purchaser, was in fact intended to operate 
solely for benefit of children. 4 Rang. 522, 6 
Rang. 203 , 7 Rang. 751, Overr. (Page, C.J 
Baguley, Mose/y, Ba U and Dunkley, JJ.) 
Mating Tun Pe v. B. K. Halder. 14 Rang. 
242=163 I.C. 211=8 R.R. 616=A.I.R. 1936 
Rang. 256 (F.B.). 

- Advancement — Presumption — Property 

purchased in name of zuife. 

The rule of English law relating to advancement 
in favour of a wife is not applicable to transac¬ 
tions by Indians in respect of property situated 
in India. Where property is purchased at an 
auction sale in the name of a wife and the money 
or the purchase is supplied entirely by the hus¬ 
band, the presumption is in favour of the tran¬ 
saction being benami. (Tek Chand, J.) Jai 
Kishan Singh v. Parmeshri Das. 171 I.C. 
856=10 R.L. 240=39 P.L.R. 152=A.I.R. 
1937 Lah. 471. 

- Advancement—Hindu father purchasing 

property out of his ozsJn money in sou’s name — 
Presumption of benami. 

Where a Hindu father purchases properly out 
of his own money in the name of his son, the pre¬ 
sumption is that he intended to make the pur¬ 
chase for his own benefit and not for the benefit 
of his son. Hence the property so purchased is 
prima facie father’s self-acquired separate pro¬ 
perty. ( Pollock , J.) Gopal Tkimrak r. 

Kesheosa Visiinoosa. I.L.R. (1936) Nag. 65 
= 165 I.C. 350=9 R.N. 80=A.I.R. 1936 
Nag. 185. 

-Advancement—Purchase by Hindu father 

in son’s name with own funds—Inference—If 
joint family property or property of son—Pre¬ 
sumption of benami. See Hindu Law — Joint 
Family. I.L.R. (1936) Nag. 65. 

- Advancement—Purchase in son’s name 

—Doctrine of advancement—If applicable . 

In England if the conveyance or transfer is 
made not to a stranger but to the wife or child 
of the person who provided the consideration, if 
the transaction is wholly unexplained, the law 
presumes an intention to benefit the wife or 
child. In India no such rule exists. Hence 
where property is purchased by a father in the 
name of the son and the latter claims the pro¬ 
perty as his own by alleging that the lather 
intended to make a gift of the property to him, 
the onus rests upon him to establish such a gift. 
(Harries, C.J. and Chatterji, J.) Sahdeo 
Karan Singii v. Usman At.i Khan. 184 
I.C. 113=6 B.R. 14=12 R.P. 225=20 Pat. 
L.T. 787=A. I. R. 1939 Pat. 462. 

- -Advancement—Purchase in son’s name— 

Mutation and grant of receipts in son’s name—Pre¬ 
sumption of gift—If arises. 

Where a father has purchased property in the 
name of his son, the fact that he has obtained 
mutation of names and granted receipts in the 
name of the son does not establish a gilt by 
him in favour of the son, as such acts are 
entirely consistent with the transaction being a 
purely benami one. Indeed such acts inevitably 
follow a benami transaction. Experience has 
shown that frequently benami transactions are 
entered into in this country for no apparent 
reason. (Harries, C.J. and Chatterji, J.) 


I BENAMI—Burden of proof. 

: Sahdeo Karan Singh v. Usman Ali Khan. 
184 I.C. 113=6 B.R. 14=12 R.P. 225=20 
Pat.L.T. 787=A. I.R. 1939 Pat. 462. 
- Burden of proof. 

The person who alleges that property convey¬ 

ed to another belongs to him must prove his 
allegation and prove it beyond reasonable doubt. 
(Dunkley, J.) S.P. L.A. Chettiar Firm v. Ma 
Pu. 163 I.C. 604=9 R.R. 33=A.I.R. 1936 
Rang. 262. 

- Burden of proof. 

The burden of proof is on the person seeking 

to establish that any particular transaction is a 
benami one. It is notorious that in benami tran¬ 
sactions all the subordinate parts are well fitted 
in to correspond with the benami arrangement in 
i its integrity, and if it is once established that a 
transaction is benami, the fact that the deeds bear 
the benamidar’s name is necessarily consistent 
with the benami case and is of no essential weight 
on one side or the other. Since therefore it is 
unlikely that there will often be any other rele¬ 
vant circumstances from which the conclusion 
can be drawn that a transaction is a benami one, 
the usual mode of proving that a purchase is a 
benami transaction is by showing that the funds 
from which the purchase was made were exclu¬ 
sively the funds of the person alleged to be real 
owner of the property. The main test is to find 
out the real intention of the parties. All the pecu¬ 
liar circumstances and probabilities of each 
particular case must be carefully considered. 
Although no one of those circumstances taken 
by itself may be of any particular value or afford 
any conclusive proof of the intention to transfer 
the ownership from one person to the o'her, yet 
a combination of some or all of them, and a pro¬ 
per weighing and appreciation of their value, may 
well raise such a presumption of real ownership 
as to shift the burden of proof on to the oppo¬ 
site part}', and if the latter is unable to discharge 
the burden so transferred, he will fail. (Baguley 
and Sharp, JJ.) Mohammad Hajee r. Vcd- 
nath Singh. 1938 Rang.L.R. 52=174 I.C. 
725=10 R.R. 419=A. I. R, 1938 Rang. 26. 

- Burden of proof—Test to determine 

character of transaction—Circumstances to be 
considered—Doctrine of advancement — Applica¬ 
bility in India. 

There is in India no presumption in favour of 
the advancement of wife or child when property 
is purchased by the husband or father in their 
name. In a suit tor a declaration that a transac¬ 
tion is benami, the burden lies on the plaintiff. 
A person cannot be deprived of property upon 
mere conjecture or surmise. The decision must 
rest not upon suspicion but upon legal grounds 
established by legal testimony. In the absence of 
other relevant circumstances, the criterion of 
ownership is the source from which the purchase- 
money conies, hut in determining whether a 
transaction is benami or not, all relevant factors 
must be taken into consideration, the surround¬ 
ing circumstances, the position of the parties and 
their relation to one another, the motives govern¬ 
ing their actions and their subsequent conduct. 
Less evidence is required in India than in England 

. cm is benami. The tran¬ 

saction must he shown to be a bogus or sham 
transaction, though a slight quantity will suffice 
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BEN AM I—Essentials to be proved. 

to show it. {Davis, J.C. and Weston, J.) Sabha- 
gibai v. Pirkash Chand. I.L.R. (1940) Kar. 
334. 

- Essential to be proved. 

Before any transaction can be held to be 
benami, it must be clearly shown that it was not 
carried out for the benefit of the alleged benami- 
dar 'but for the benefit or for the protection of 
the interests of the alleged true owner. (Davis, 
J. C. and Tyabji, J.) Sardar Khatun v . 
Secretary of State. I.L.R. (1939) Kar. 
348=179 I.C. 252=11 R.S. 124=A I.R. 
1939 Sind 9. 

- Evidence — Non-production of draft of 

docuinent—If material fact. 

In benami cases, the non-production of the 
draft of the document would ordinarily be a mate¬ 
rial fact for consideration. ( R. C. Mittcr and 
Edgley, JJ.) Sarat Sundari Debi v . Ram Kin- 
kar Rai. 180 I.C. 445=11 R.C. 685=68 C. 
L.J. 416=A.I.R. 1939 Cal. 244. 

- Fraudulent transfer — Alienatio,n by father 1 

benami to daughter to cheat son—Fraud not 
carried out—Suit by benamidar for possession — 
Defence of benami — Sustainability . 

A Hindu father executed a sale-deed benami 
in favour of his daughter of certain properties 
belonging to the joint family in ordci to cheat 
his son of his share in that property. The ! 
father subsequently sued his son for partition ex¬ 
cluding the property conveyed to the daughter. 
The son objected to such exclusion and the father 
then consented to the inclusion of that property 
also and asked that it might be allotted to his 
share. The suit was compromised and the pro¬ 
perty in question was allotted to the father and 
possession also was delivered to him by the 
son. Subsequently, after the death of the 
daughter, her sons sued the father for posses¬ 
sion of the property comprised in the sale- 
deed executed to their mother, and the father 
pleaded that it was a benami transaction enter¬ 
ed into by him to cheat his son. 

Held, though the father no' doubt intended to 
defraud his son and entered into the transac¬ 
tion with that object in view, since he did not do 
anything more to carry out his original fraudu¬ 
lent intention but on the contrary compromised 
the matter and agreed to the inclusion of the 
property in the partition suit, and no damage 
had resulted to any body, the plea of oenami 
could be successfully set up and was a valid 
defence to the suit. ( Beasley, C.J., King and 

Gentle, JJ.) Venkataramayva v . Pull\yya 
59 Mad. 998=164 I.C. 588=9 R.M. 129= 
1936 M.W.N. 676=44 L.W. 294=A. I. R. 
1936 Mad. 717=71 M.L.J. 458 (F.B.). 

- Husband and wife—Properties purchased 

and standing in name of Hindu wife—Husband 
not shown to have debts—Wife having some 
means of her own — Presumption—Allegation of 
benami — Onus. 

In the case of properties purchased and stand¬ 
ing in the name of a Hindu woman, where there 
is no suggestion that the husband oi the woman 
had any creditors from whom he desired to screen 
the properties, but on the other hand there is 
positive evidence that the woman herself had some 
means of her own, the onus of proving that they 


BENAMI—Nature of transaction. 

have been purchased with funds of her husband 
benami in her name is in the first instance on 
the person pleading the same. Mere suspicion 
that the purchase might not have been made 
wholly with the lady’s money will not suffice to 
establish that the purchase was benami nor even 
suspicion that moneys of the husband must also 
have been utilised for the purchase. Even in 
cases where there is positive evidence that money 
was contributed by the husband and not the wife, 
that will not conclude the matter as to its being 
benami, though that is an important criterion. 
Where the motive alleged for a benami transaction 
itself suggests that the purpose in view could be 
served only by a genuine transfer and net by a 
benami transaction, the more reasonable inference 
is that- the transfer was intended to be operative 
as a transfer of the beneficial interest and not as 
a mere benami transaction. ( Varadachanar and 
King, JJ.) Sitamma v. Sitapatirao. I.L.R. 
(1938) Mad. 220=170 I.C. 535=11 R M 
103=46 L.W. 651=A.I.R. 1938 Mad. 8= 
(1937) 2 M.L.J. 606. 

—— Husband and wife — Property purchased in 
wife s name—Benami or gift — Test. 

Where a husband purchases property out of 
his own money in the name of his wife, it is the' 
intention of the husband that mainly counts in the 
determination of the question whether he intend- 
e d to make an absolute gift in favour of his 
W1 j ? r w ^ e th er the transaction was merely in¬ 
tended to be a benami transaction, and if a party 
avers that an absolute gift was intended, clear and 
cogent and preferably documentary evidence 

be P roduced in support of that allegation. 

(Addison and Din Mohammad, JJ.) Mst 
Ravvab Begum v. Husain Ali Khan. 18 Lah 

831 = 10 R L - 232=39 P.L.R. 
907=A.I.R. 1937 Lah. 589. 

—- Husband and wife—Purchase by wife— 

Presumption . 

There is no presumption that when a wife pos¬ 
sessed of considerable wealth and considerable 
income purchases a property in her own name the 
property must be regarded as one purchased be¬ 
nami for her husband. (D. N. Mitter and Pat - 

ter son, JJ.) Syed Mahomed Maleeh v. Shasi 
Mouli Nag. 67 C.L.J. 188. 

“ Husband and zvife—Purchase of property 

™™ me of wife or child-inference—Resulting 


Where property is purchased or provided by 
one person in the name of or for another, there is 
a presumption of a resulting trust in favour of 

th -° P r ° v *des or purchases the property 

and the situation is not altered by the fact that the 
person in whose name the property is purchased 
is the child or wife of the purchaser. In the ab¬ 
sence of circumstances rebutting such presump¬ 
tion, such property is attachable in execution of 
a decree against the purchaser. A.I.R. 1914 Lah. 
17 and A.I.R. 1916 Lah. 320, Expl.; A.I.R. 1931 P. 
C. 55 and A.I.R. 1928 P.C. 172, Appr.; A.I.R. 
1934 Mad. 671, Dist. ( Middleton, J.C. and Al¬ 
mond, A J.C.) Umar Khan v . Mohammad Sha¬ 
rif Khan. 161 I.C. 456=8 R. Pesh. 173= 
A.I.R. 1936 Pesh. 88. 

- Nature of transaction. 

A benami transaction is a perfectly genuine 
transaction which is legally enforceable and the 
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term benanii should not be regarded as being 
equivalent to not genuine. So also to speak of a 
benanii gift is a contradiction in terms, for either 
there was a gift, in which case the donee obtained 
title to the property or there was not a genuine or 
valid gift. A benanii transaction has the same 
effect as a resulting trust. {Page, C.J., Bagulcy, 
Aloscly, Ba U and Dunklcy, 77.) Maung Tun 
Pe v. B. K. Balder. 14 Rang. 242=163 I.C. 
211=8 R.R. 616=A.I.R. 1936 Rang. 256 (F.B.). 

- Nature of transaction—Title of benamidar. 

Where a transaction is once made out to be a 
mere benami, it is evident that the benamidar ab¬ 
solutely disappears from the title. His name is 
simply an alias for that of the person beneficially 
interested, and the title to the property is with the 
latter. (Rozoland and Varma, 77.) Sheo Go- 
bind Koeri v. Ram Asray Singh. 180 I.C. 615 
= 11 R.P. 521 = 5 B.R. 458=1938 P.W.N. 738 
= 19 Pat.L.T. 697=A.I.R. 1939 Pat. 5. 

-Presumption of—Life Assurance Policy— 

Assignment to wife or child—Effect—Assignee, if 
mere benamidar or nominee of assured. See 
Life Assurance—Policy of. 31 S.L.R. 98= 
A.I.R. 1937 Sind 181. 

-Presumption—Property in wife’s name. 

See Income-tax Act, S. 10 (2). 160 I.C. 611= 

8 R.P. 373. 

- Proof—Custody of documents of title—If 

conclusive. 

The fact that the documents of title are pro¬ 
duced from the custody of certain person, is of 
importance in considering a question of benanii; 
but the Judge in considering such question, is not 
bound to come to the conclusion that, in the event 
of a document being produced from the custody 
of the person asserting that title, his case is made 
out. (IVort and Rozoland, 77.) Mt. Bidi Zainab 
v. Muhammad Ayub. 161 I.C. 331 (2)=8 R.P. 
443=1936 P.W.N. 140=17 Pat.L.T. 366=A.I.R. 
1936 Pat. 136. 

- Proof — Evidence — Sale-deed in name of 

husband—Latter deed by zvife that previous sale 
was benami—If conclusive. 

A person taking a sale deed in respect of certain 
properties in his name prima facie gets title to the 
properties; and a mere recital in subsequent deed 
executed by another person (even though the lat¬ 
ter is the wife of the former) that the prior sale- 
deed represented a benami transaction is insuffi¬ 
cient to hold that it is benami. ( A. S. R. Chari 
and Sreenivasa Rao, 77.) Varadachar v. Dasap- 
pa. 14 Mys.L.J. 256=41 Mys.H.C.R. 30. 

- Proof—Evidence requisite. 

In order that a property may be shown to be 
benanii, it is not only rfccessary to show that it 
was purchased by another’s money, but it is neces¬ 
sary to show that it was purchased by that other, 
benami. But circumstances in India are such and 
the habits of society are such, that evidence which 
might not be sufficient in England to show that 
the property was benami would be sufficient in 
India. (Davis, J.C. and Mehta, 7.) Viranbai v. 
Parmanand Thangaldas. I.L.R. (1939) Kar. 
140=178 I.C. 801 = 11 R.S. 108=A.I.R. 1938 
Sind 206. 

- Res judicata—Decree against benamidar — 

Real owner—If bound. 

A decree obtained against the benamidar will 
bind the beneficial owner. (Dhavle, 7.) Inder- I 


BENAMI—Ryot holding ryotwari land. 

jit Pratab Bahadur Sahi v. Suraj Narain. 
A.I.R. 1940 Pat. 21. 

- Res judicata—Proceeding against benami- 

1 dar—True ozoner, if bound. 

A benamidar is ordinarily deemed to be a trustee 
or representative of the true owner, and conse¬ 
quently in a proceeding by or against the benami¬ 
dar the person beneficially entitled is fully affected 
by the rules of res judicata. Exceptions to this 
rule might exist only when the circumstances dis- 
I close a conflict of interest between the benamidar 
and the real owner. 46 I.A. 1, Rel. on. ( Mtikher - 
jea, 7.) Thakur Das Nath v. Keshab Chan¬ 
dra Ghosh. 42 C.W.N. 497. 

- Resulting trust—A purchasing property in 

B’s name — Consideration flowing from A— Result¬ 
ing trust in A’s favour. 

Where property is purchased by A in the name 
of B and the consideration has come through A 
the transaction is benami and a resulting trust is 
created in favour of A. (Dunkley, 7.) U 
Maung Gale v. Maung Po Yin. 169 I.C. 389= 
9 R.R. 398=A.I.R. 1937 Rang. 198. 

-Revenue sale during pendency of suit by 

mortgagee of the property—Purchase benami for 
mortgagor—Suit by mortgagee after decree to de¬ 
clare sale fraudulent—If barred by S. 36, Bengal 
Land Revenue Sales Act. See Bengal Land 
Revenue Sales Act, S. 36. A.I.R. 1939 Pat. 
168. 

-Right to sue—Benami purchaser at revenue 

sale—Right of creditor of real owner. See Ben¬ 
gal Land Revenue Sales Act, S. 36. 178 I.C. 
357 = 5 B.R. 91. 

- Right to sue—Benami purchaser at ri'venue 

sale—Right to sue for possession—Bengal Land 
Revenue Sales Act, S. 37. 

A benamidar is a trustee for the beneficial 
owner. As the legal title is in him, he can main¬ 
tain in his own name a suit for possession. The 
fact that he had before suit admitted that a cer¬ 
tain company was the real owner and that he as 
its director had asserted the claim of the company 
does not make inapplicable the aforesaid principle. 
If he is a declared purchaser at a revenue sale, 
he has also the right to avoid and annul all un¬ 
protected under-tenures under the provisions of 
S. 37 of the Bengal Land Revenue Sales Act. 
(M it ter and Ran, 77.) Kumar Narendra Nath 
Roy v. Miiinapore Zemindary Co., Ltd. 44 C.W. 
N. 38=70 C.L.J. 218=A.I.R. 1940 Cal. 115. 

- Right to sue—Right of benamidar—BMiami 

transaction contravening lazv. 

A benamidar cannot maintain a suit if the bena¬ 
mi transaction contravenes the provisions of any 
law. A benamidar cannot, therefore, sue for pos¬ 
session, where the transaction offends against the 
provisions of the Punjab Land Alienation Act in 
so far as it effects a sale as well as a mortgage 
for an indefinite period, neither of which is per¬ 
missible under the Act if once it is found that the 
real transferee is a non-agriculturist. (Din Maho¬ 
med, 7.) Lala Jace Ram. 40 P.L.R. 784= 
181 I.C. 465=11 R.L. 841=A.I.R. 1938 Lah. 
789. 

--—Ryot holding ryotwari land—If can be be¬ 
namidar. See Land tenure — Ryotwari tenure. 

A.I.R. 1937 Nag. 63. 
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*-Suit by benamidar—Dismissal—Appeal by 

real owner—Permissibility. See C. P. Code, S. 
146. 50 L.W. 429. 

-- Suit by benamidar—Real owner's right to 

be joined as party. 

As the benamidar represents the real owner, it 
is open to the latter to apply to be joined in the 
action, but whether he is joined or not he is bound 
by the result of the proceeding unless it is revoked. 
(S. K. Ghose and Patterson, //.) Banwari Mu- 
kund Das Nandi Dalal v. A jit Kumar Nandi. 
67 C.L.J. 320=A.I.R. 1938 Cal. 874. 

BENGAL, AGRA AND ASSAM CIVIL 
COURTS ACT (XII OF 1877), Ss. 3 and 

13— Jurisdiction of Munsif to attach property ly¬ 
ing out of his jurisdiction though within the dis¬ 
trict. 

Although there may be one or more munsifs 
for every district for mere administrative purpose, 
each and every munsif is a munsif for the district, 
although by an administrative order he exercises 
jurisdiction over a limited part of the district. It 
is no doubt quite right and proper for a munsif 
executing a decree to say that, with regard to at¬ 
tachment and sale of property outside his juris¬ 
diction so limited it is a matter of convenience to 
transfer it to the munsif or another sub-division 
where the property is situated; but his jurisdic¬ 
tion as munsif of the district is unimpaired, and 
he has jurisdiction to attach property in any part 
of the district. ( Courtney Terrell, C.J. and 
Manohar Lall, J.) Ram Bilas Mal v. Raghu- 
nath Sahay. 172 I.C. 30=10 R.P. 330=1937 
P.W.N. 757=18 Pat.L.T. 822. 

—-S. 8—Additional District Judge—Jurisdic¬ 

tion to hear appeal under S. 476-B, Cr. P. Code— 
Power of District Judge to transfer appeal. See 
Cr. P. Code, S. 476-B. 17 Pat.L.T. 276. 

--Ss. 11 ( 1 ) and 9— Transfer of proceeding 

in Subordinate Judge's Court—Pozuer of District 
Judge. 

A preliminary decree in a mortgage suit was 
passed in the Court of the 4th Subordinate Judge 
of a certain place. That Court was then abolished 
and the Court of the second Subordinate Judge of 
that place was placed in charge of the business of 
the fourth Court and the final decree in the mort¬ 
gage suit was passed by the second Court. The 
decree-holder applied for execution of the decree 
in the second Court but his application was re¬ 
turned to him with a statement that the Court of 
the third Subordinate Judge of the place had al¬ 
ready been placed in charge of the business of the 
fourth Court. The decree-holder thereupon pre¬ 
sented his application for execution to the third 
Court. There was a sale but that sale was set 
aside. After that fresh sale processes were served 
but before the sale date, the execution case was 
transferred under the District Judge’s order to the 
fourth Court which had been reinstated in the 
meantime. The sale was held and confirmed by 
the fourth Court. 

Held, that the whole of the proceedings was in 
order as a result of orders properly made by the 
District Judge in pursuance of his powers under 
Ss. 9 and 11 (1) of the Civil Courts Act. ( Derby¬ 
shire, , C.J. and Mukherjea, /.) Sisirchandra 
Dutt Gupta v. Gopal Das. 42 C.W.N. 977. 

Q. D —19 


; —---S. 13 (2) —Order by District Judge re'-dis - 

tributing work in Courts of Subordinate Judges — 
If affects jurisdiction of latter. 

Under S. 13 (1) of the Civil Courts Act, the 
Local Government fixes as well as alters the local 
limits of the jurisdiction of the Civil Courts. The 
local jurisdiction of a Subordinate Judge which 
extends over the whole District, is not altered by 
an order of the District Judge under Cl. (2) of 
| that section re-distributing the civil business of 
the District. Such an order unde*- S. 13 (2) 
therefore cannot operate to take away the juris¬ 
diction of a Subordinate Judge who passed a mort¬ 
gage decree from executing that decree, although 
the civil business relating to the local area within 
which the mortgaged properties are situated is 
assigned by the District Judge to another Subordi¬ 
nate Judge of the District. ( Bartley and Nasim 
Ali, //.) Jitendra Nath v. Birendra Krishna 
Roy. 42 C.W.N. 167=175 I.C. 204=10 R.C. 
769=A.I.R. 1938 Cal. 193. 

-S. 13 (2) —Several Sub-Judges in one Dis¬ 
trict—Distribution of business among them by 
District Judge—Effect on their territorial jurisdic¬ 
tion—Plaint filed before one of them returned for 
presentation to proper Court according to such 
distribution—Date of institution of suit. 

Where there are more than one Subordinate 
Judge in a district having territorial jurisdiction 
over the entire district, and the District Judge has 
under S. 13 (2) of the Civil Courts Act distri¬ 
buted civil business among them by reference to 
local limits, and a plaint filed before one of them 
is returned for presentation to proper Court in 
accordance with the distribution made by the Dis¬ 
trict Judge, the suit must be taken to have been 
instituted on the date on which the plaint is filed 
in the first Court, as that Court, having territo¬ 
rial jurisdiction over the whole District, has terri¬ 
torial jurisdiction to entertain the suit. In such 
a case, there is no necessity for the plaintiff to 
invoke the aid of S. 14 of the Limitation Act. 

(Mitter and Akram, //.) Billada Sundari 
Dassi v. Nilambara Saha. 44 C.W.N. 225. 

-S. 21 —Forum of appeal—Determining fac¬ 
tor—Plaint valuation or adjudged valuation. 

To determine ther proper appellate forum, it is 
the value of the original suit as assigned by the 
plaintig in his plaint that should be looked into 
and not the value as found by the trial Court ..in. 
accepted by the plaintiff, unless of course there has 
been misrepresentation, etc. In fact it is that 
valuation which controls not only the jurisdiction 
of the trial Court but of the appellate Court as 
well. Where a suit for accounts was valued at 
Rs. 130 but the trial Court decreed the suit for 
Rs. 7,000 and odd, an appeal lies to the District 
Judge and not to the High Court under S. 21 of 
Bengal, Agra and Assam Civil Courts Act. 

(Rachpal Singh and Ismail, JJ .) Ishtiaq Ah¬ 
mad v. Abdul Samad. I.L.R. (1939) All. 172= 
181 I.C. 939=11 R.A. 628=1939 A.W.R. (H. 
C.) 59=1939 A.L.J. 133=A.I.R. 1939 All. 273. 

-S. 22 —Order of Munsif refusing to file 

complaint under S. 476, Cr. P. Code—Appeal to 
District Judge—Power of latter to transfer it for 
hearing to Sub-Judge. 

An order of a Munsif refusing to file a com¬ 
plaint under S. 476, Cr. P. Code, does amount to 
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an order within the meaning of S. 22 of the Civil 
Courts Act. A District Judge has, therefore, 
jurisdiction to transfer an appeal against that 
order made to him to a Subordinate Judge under 
his administrative control for hearing. ( Jack and 
Henderson, JJ.) Chandra Kumar v. Gopi Nath 
Kar. I.L.R. (1938) 2 Cal. 287=68 C.L.J. 86 = 
176 I.C. 823 = 11 R.C. 172=42 C.W.N. 586= 
A.I.R. 1938 Cal. 463. 

-S. 37— Family custom modifying personal 

law—Whether can be allowed to be proved. 

In the case of parties who are Muhammadans, 
a family custom under which succession is go¬ 
verned by the Hindu Law can be allowed to be 
proved. Courts are not bound under S. 37 of the 
Bengal, Agra and Assam Civil Courts Act, to en¬ 
force the rule of Mahomedan Law notwithstand¬ 
ing such custom. ( Sulaiman, C.J. and Bcnnet, /.) 
Jaffo v. Chitta. 58 All. 889=163 I.C. 650= 
9 R.A. 49=1936 A.L.J. 493=1936 A.W.R. 449 
=A.I.R. 1936 All. 443. 

-S. 37— Question regarding dower — Appli¬ 
cability of Mahomedan Lazv. 

Though the topics of divorce, dower, betrothal, 
family relations, are not particularized in S. 37 as 
in the enactments of other provinces, yet this does 
not import an intention that the social and family 
life of Muslims should be differently regarded 
from province to province. The right of the wife 
to her dower is a fundamental feature of the 
marriage contract; it has a pivotal place in the 
scheme of the domestic relations affecting the 
mutual rights of the spouses at more than one 
point. While by the Mahomedan Law, marriage 
itself is viewed as a civil contract and the agree¬ 
ment to pay a certain amount of dower is a part 
of the contract of marriage, the mere principles 
of the law of contract as embodied in the Indian 
Contract Act are insufficient of themselves to ac¬ 
count for the main features of the law of dower. 
The Mahomedan texts and the principles of Maho¬ 
medan law have therefore to be applied to deter¬ 
mine every facet of the law of dower among 
Mahomedans in Bengal, Bihar, Agra and Madras, 
as in the other provinces. (Sir 4 George Rankin .) 
Sabir Hussain v. Farzand Hasan. 42 C.W.N. 
353=1938 A.W.R. (P.C.) 32^1938 A.L.J. 141 = 
173 I.C. 1=47 L.W. 227=65 I.A. 119=I.L.R. 
(1938) All. 314=1938 O.W.N. 233=19 Pat.L.T. 
215=1938 O.L.R. 112=4 B.R. 358=1938 P.W. 
N. 170=66 C.L.J. 548=1938 A.L.R. 148=10 R. 
P.C. 211 = 1938 O.A. 214=1938 M.W.N. 626= 
40 Bom.L.R. 735=32 S.L.R. 362=A.I.R. 1938 
P.C. 80=(1938) 1 M.L.J. 458 (P.C.). 

-S. 37 (2)— Scope and meaning of. 

What is meant by S. 37 (2) of the Bengal, 
Agra and Assam Civil Courts Act is that where 
the statute law deals with a subject and allows 
certain rights, equity cannot be invoked to extend 
the rights which are provided by the statute. 
(Bcnnet, A.CJ. and Vertna, /.) Bf.hariji Maha- 
raj v. Manmohan Das. I.L.R. (1939) All. 24 
= 180 I.C. 699=11 R.A. 502=1938 A.L.J. 1199 
= 1939 A.W.R. (H.C.) 43=A.I.R. 1939 All. 141. 

BENGAL ACTS AND REGULATIONS. 

Agricultural Debtors’ Act (VII of 1936). 

Alluvion and Diluvion Regulation (XI of 
1825). 


Cess Act (IX of 1880). 

Children Act (II of 1922). 

Court of Wards Act (IX of 1879). 
Criminal Law Amendment Act (VI of 
1930). 

Embankment Act (II of 1882). 

Estates Partition Act (V of 1897). 

Excise Act (V of 1919). 

Ferries Act (I of 1865). 

Food Adulteration Act (VI of 1919). 
General Clauses Act (I of 1899). 
Irrigation Act (III of 1876). 

Landlord and Tenant Procedure Act 
(VIII of 1869). 

Land Redemption and Foreclosure Regu¬ 
lation (XVII of 1806). 

Land Registration Act (VII of 1876). 
Land Revenue Sales Act (XI of 1859). 
Land Revenue Sales (Amendment) Act 
(III of 1862). 

Land Revenue Settlement Regulation 
(VII of 1822) and (IX of 1825). 
Limitation Regulation (II of 1805). 
Local Self-Government Act (III of 1885). 
Money-Lenders Act (VII of 1933). 
Municipal Act (III of 1884). 

Municipal Act (XV of 1932). 

Patni Taluk Regulation (VIII of 1819). 
Public Demands Recovery Act (III of 
1913). 

Public Gambling Act (II of 1867). 
Regulation XXVII of 1793 (Sair). 

Rent Act (X of 1859). 

Revenue Free Lands (Non-Badshahi 
Grants) Regulation (XIX of 1793). 
Revenue Free Lands Regulation (VIII 
of 1800). 

Revenue Recovery Act (I of 1890). 
Sanitary Drainage Act (VIII of 1895). 
Supplementary Act (XXIV of 1932). 
Suppression of Immoral Traffic Act (VI 
of 1933). 

Suppression of Terrorist Outrages Act 
(XII of 1932). 

Survey Act (V of 1875). 

Survey and Settlement Manual (1917). 
Tenancy Act (VIII of 1885). 

Village Chaukidari Act (VI of 1870). 
Village Self-Government Act (V of 1919)* 
Wakf Act (XIII of 1934). 

BENGAL AGRICULTURAL DEBTORS' 
ACT (VII OF 1936), S. 1 (3 )—Effect of. 


The Act extends to the whole of Bengal. 
The provision in S. 1 (3) that it shall come into 
force 111 such areas as the Local Government may 
by notification direct means that it shall come into 
force so tar as concerns the establishment of Debt 
settlement Boards in the local areas as provided in 
r a ^ matters arising under the provisions 

of the Act consequent upon such establishment. 
Unce these Boards arc set up, the Act has come 
into force in those areas by reason of sub-S. (2), 

Arnll P T rov ' si °ns apply to the whole of Bengal. 

M/£r W N * L 363 ’, D,sa PP r - (Derbyshire, C.J., Lori 
Williams , Bartley, Nasitn Alt and Milter, JJ.) 

/i A S f ?n S Tansukdas V . Chogemull. I.L.R, 
1 (1939) 2 Cal. 93=183 I.C. 113=12 R.C. 
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2 Fed.L.J. 71=43 C.W.N. 613=69 C.L.J. 458= 
A.I.R. 1939 Cal. 435 (S.B.). 

— ——S. 1 (3)— Notified areas—If should be ad¬ 
ministrative or judicial districts. 

The areas mentioned in S. 1 (3) of the Bengal 
Agricultural Debtors’ Act need not be administra¬ 
tive or judicial “districts”. Under the Act, the 
Local Government can notify an area the entirety 
of which lies within the limits of the administra¬ 
tive district, but which does not include the whole 
of such district, or they may notify an area lying 
partly in one district and partly in another. 
(Panckridge, J .) Nursingdas Tunsookdas v. 
Chogemull. 178 I.C. 529=11 R.C. 364=42 C. 
W.N. 293=A.I.R. 1938 Cal. 402. 

“ 7 ";-S. 2 ( 8 ) (i)—“ Contingent liability ”— Lia¬ 

bility of defendant in accounts suit. 

The liability of a defendant in an accounts suit 
is not a “contingent liability” within the meaning of 
S. 2 (8) (i) of the Bengal Agricultural Debtors’ 
Act. The underlying idea in connection with the 
use of the expression “contingent” seems to be that 
the liability in question must depend upon some 
prior occurrence or condition. The liability of the 
defendant may possibly be unascertained, but, if it 
exists at all, it is a present liability which does 
not in any way depend upon the happening of any 
other event or the fulfilment of any other condi¬ 
tion. ( Edglcy, J.) Ravati Mohan Roy v. 

Bhikchand Bhuian. 43 C.W.N. 497=A.I.R. 

1939 Cal. 343. 

--S. 2 (8)—“Debt”—If includes one payable 

under decree of High Court on Original Side. See 
Bengal Agricultural Debtors’ Act, S. 34. 43 

C.W.N. 886 . 

--Ss. 2 ( 8 ) and 34 —“Deb f’—Plaintiff's liabi¬ 
lity to repay decretal amount withdrawn from 
Court, on reversal of decree in appeal—If debt — 
Execution by defendant against him for that 
amount stayed on notice from Board—Execution 
against surety — Permissibility. 

Where the amount due under a decree passed 
against defendant was deposited by him in Court, 
and the plaintiff was allowed to withdraw it on 
furnishing surety, but the decree was reversed on 
appeal with the result that the plaintiff became lia¬ 
ble to refund that money, the liability of the 
plaintiff to repay the money is a ‘debt’ within the 
meaning of the Bengal Agricultural Debtors’ 
Act. If the plaintiff applies to a Debt Settlement 
Board and on notice from it the execution proceed¬ 
ings taken out by the defendant against him for 
the money are stayed, the defendant can start exe¬ 
cution against the surety. ( Henderson, J.) 
Gopendra Narain Dhar v. Radha Krishna 
Dhar. 188 I.C. 388=44 C.W.N. 393=A.I.R. 

1940 Cal. 224. 

-S. 9 (2) —Applicants before Board jointly 

liable for debt along with others—Right of latter 
to contribution from applicants—Extent of. 

Per Mukherjee, J. —If some of the persons lia¬ 
ble in respect of a joint debt apply to the Board 
for settlement of their debts, the liability of the 
other persons jointly liable with the applicants and 
who are not before the Board remains intact and 
is not in any way affected by the settlement of the 
debt of the applicants, and the creditor can realise 
his dues from the other debtors. But the right 
of contribution of the other debtors from the ap¬ 


plicants is limited to such amount as is determined 
by the Board. (S. K. Ghose and Mukherjea, JJ.) 
Abu Taher Bazulal Rashid v. Chandra Moni 
Saha. 43 C.W.N. 318. 

-—Ss. IS an d 20—Validity of notice—Power 

of Civil Court to consider. See Bengal Agricul¬ 
tural Debtors’ Act, Ss. 34, 18 and 20, infra. 41 

C.W.N. 1307. 

-Ss. 18 and 20 — Distinction between—Scope 

of enquiry before Board. 

Per Mukherjea, J. —The enquiry by the Board 
contemplated by S. 18 (1) is not one as to whether 
the liability amounts to a debt at all within the 
meaning of the Act but whether a debt as defined 
by the Act and which is alleged by the party to 
exist, exists as a fact; and if so, what is its 
amount. There is a marked difference between 
Ss. 18 and 20. Under S. 20 if any question arises 
before the Board as to whether a person is a 
debtor or not, the Board should decide the mat¬ 
ter. (S. K. Ghose and Mukherjea, JJ .) Nur 
Mia v. Noakhali Nath Bank, Ltd. I.L.R. 
(1939) 1 Cal. 437=184 I.C. 118=12 R.C. 204= 
43 C.W.N. 322=69 C.L.J. 126=A.I.R. 1939 Cal. 
298. 


--—S. 20 —Purchaser of equity of redemption 

against whom decree was passed—If a “debtor.” 

A purchaser of the equity of redemption who 
was made a party to the mortgage suit and against 
whom the usual mortgage decree was passed is 
not a “debtor” within the meaning of the Act. 
The fact that he cannot be made personally liable 
does not really affect the question. ( Mukherjea, 
J.) Kailash Chandra Bhaumik v. Ram Kanai 
Chakravarti. 182 I.C. 408=12 R.C. 60=68 C. 
L.J. 513=43 C.W.N. 187=A.I.R. 1939 Cal. 177. 


--S. 34— Appeal from order setting aside 

execution sale—Notice received by Appellate 
Court—Jurisdiction to hear appeal. 

As soon as an order setting aside a sale in exe¬ 
cution of a decree is passed under O. 21, R. 90, 
C. P. Code, the debt which was extinguished by 
the sale is revived. Consequently the Court to 
which an appeal is filed from the order setting 
aside the sale, has no jurisdiction to hear the ap¬ 
peal after it receives a notice from the Debt Settle¬ 
ment Board under S. 34 of the Bengal Agricultural 
Debtors’ Act. There can be no doubt that by using 
the expression “other proceeding” in that section, 
the. legislature intended to include appeals, exe¬ 
cution proceedings and matters of any kind con¬ 
nected with litigation relating to debts. ( Edgley , 
/.) Braja Bashi Ray v. Nagar Bashi Chou- 
dhury. 179 I.C. 748=11 R.C. 614=42 C.W.N. 
479=A.I.R. 1938 Cal. 362. 

— S. 34— Applicability—Decree of High 
Court transferred to Munsif for execution — 
Notice to Munsif for stay — Legality. 

The definition of ‘debt’ in S. 2 ( 8 ) of the 
Bengal Agricultural Debtors’ Act does not include 
one payable under a decree of the High Court 
exercising its original jurisdiction. S. 34 of the 
Act does not, therefore, apply to such a decree 
transferred to a Munsif for execution, and the 
Munsif cannot be called upon by a notice under 
that section to stay the proceedings. (Mukherjea 

and Roxburgh, JJ.) Tarak Nath Kundu v. 
Panchanan Dutt. I.L.R. (1939) 2 Cal. 381 
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= 185 I.C. 131 = 12 R.C. 338=43 C.W.N. 886 = 
69 C.L.J. 590=A.I.R. 1939 Cal. 564. 

-S. 34— Applicability—High Court decree — 

High Court transferring its decree to another 
Court for execution—Procedure on receipt of 
notice. 

There is nothing in the Bengal Agricultural 
Debtors’ Act which would legitimately exclude 
decrees of the High Court or other Courts not 
within the scheduled districts, from the effect of 
the Act. Where the High Court, after it transfers 
its decree for execution to another Court in the 
same or a different province receives the notice 
under S. 34 of the Act, it is not necessary for it 
to re-call the decree. It would be sufficient if it 
makes a note that proceedings in execution arc 
stayed and sends a copy of that note to the exe¬ 
cuting Court. (Ameer Ali, J.) Bai.tnath 
Tamakuwalla v. Tormull. 171 I.C. 151 = 11 

R. C. 484=42 C.W.N. 481=A.I.R. 1938 Cal. 455. 

-S. 34 —‘Civil Court'—If includes High 

Court. 

The High Court is a Civil Court within the 
meaning of S. 34 of the Bengal Agricultural 
Debtors’ Act when it acts as a Court of appeal 
under S. 16 of the Letters Patent. (S. K. Ghose 
and Patterson, JJ.) Satish Chandra v. Nao- 
gaon Union Bank, Ltd. 182 I.C. 480=12 R.C. 
70=69 C.L.J. 113=42 C.W.N. 1216=A.I.R. 
1938 Cal. 753. 

-S. 34 —“Civil Court”—If includes High 

Court. 

The words “Civil Court” in the Act do not in¬ 
clude the High Court in its appellate jurisdiction. 
( Derbyshire, C.J., Nasint Ali and R. C. Mitter, 
JJ.) Khirode Chandra Ghose v. Narendra 
Nath. 185 I.C. 256 (1) = 12 R.C. 347 (1)=44 
C.W.N. 485=A.I.R. 1939 Cal. 599 (S.B.). 

-Ss. 34 and 40 —Civil Court receiving notice 

—Jurisdiction to decide if debtor resides or pro¬ 
perty is situate within Board’s jurisdiction. 

On receipt of a notice under S. 34 of the Bengal 
Agricultural Debtors’ Act, the Civil Court cannot 
refuse to take any action on the ground that the 
debtors do not ordinarily reside or that the mort¬ 
gaged property is not within the jurisdiction of 
the Board. This is a matter which is not within 
the jurisdiction of the Civil Court at all, but is to 
be decided by the appellate officer appointed under 

S. 40 of the Act. (Henderson, J.) Hatf.muddin 
Sircar v. Musajjamma Sircar. 174 I.C. 880= 
10 R.C. 737=42 C.W.N. 280=A.I.R. 1938 Cal. 
176. 

-S. 34 —Civil Court receiving notice for 

stay—Jurisdiction to decide if applicant before 
Board is debtor. 

S. 20 of the Bengal Agricultural Debtors’ Act 
provides that if any question arises in connection 
with proceedings before a Board under this Act, 
whether a person is a debtor or not, the Board 
shall decide the matter. This section was, of 
course, enacted in relation to the definition of 
'debtor’ under S. 2 of the Act. A Civil Court 
receiving notice for stay under S. 34 has, there¬ 
fore, no jurisdiction to decide such a question. 
(Henderson, J.) Basiruddin Ahmed Chow- 
dhury v. Noakhali Swadeshi Store. 66 C.L.T. 
539. J 


BENGAL AGRICULTURAL DEBTORS' 

ACT (1936), S. 34. 

-S. 34 —Civil Court receiving notice uiider 

—Question if applicant before Board is a debtor 
—Power to investigate. 

It is not open to a Court to which notice under 
S. 34 of the Bengal Agricultural Debtors’ Act is 
sent to decide or even consider whether the debtor 
comes within the Act or whether he does not; that 
question rests solely with the Board. Thus a 
Debt Settlement Board can hold up a suit started 
in the Court of the Subordinate Judge, in which 
a sum of over Rs. 26,000 is in dispute, and if that 
Debt Settlement Board comes to the conclusion 
that the debtors are in fact ‘debtors’ within the 
meaning of the Act, the Board can completely 
oust the Court and adjudicate in effect upon a 
claim for Rs. 26,000 and the only appeal against 
their decision will he to a Munsif whose ordinary 
powers are limited to cases involving not more 
than one thousand rupees. Thus it seems to be 
that the Act in its present form is likely to entail 
consequences of a fantastic description which obvi¬ 
ously could not have been realised or foreseen 
when the Act was drafted or passed. (Costello, 
Ag. C. J. and Edgley, J.) Bhagawan Dayal v. 
Chandulal. I.L.R. (1938) 1 Cal. 256=174 I. 
C. 51 = 10 R.C. 612=41 C.W.N. 1363=A.I.R. 
1938 Cal. 23. 

-S. 34— Civil Court receiving notice — Qucs- 

tion, if applicant before Board is a ' debtor *— 
Power to investigate. 

The question whether the applicant before the 
Board is a ‘debtor’ within the meaning of S. 2 (9) 
of the Bengal Agricultural Debtors’ Act, cannot be 
investigated by the Civil Court receiving a notice 
under S. 34 of the Act from the Board. It is, at 
any rate, in the first instance, for the Board, sub¬ 
ject to such right of appeal as the Act gives, to 
determine whether it can exercise jurisdiction over 
any particular applicant. (Panckridge, J.) Nur- 
! singdas Tunsookdas v. Chogemull. 178 I.C. 
529=11 R.C. 364=42 C.W.N. 293=A.I.R. 1938 
Cal. 402. 

See also (Mukherjea, J.) Kailash Chandra 
Bhaumik v. Ram Kanai Chakravarti. 182 I. 

C. 408=12 R.C. 60 = 68 C.L.J. 513=43 C.W.N. 

: 187=A.I.R. 1939 Cal. 177. 

--—-S. 34 —Notice received by Ciz f il Court — 

Jurisdiction to decide whether “debtor ” within 
meaning of the Act. 

Where a notice under S. 34 of the Ben¬ 
gal Agricultural Debtors’ Act is received by the 
Court and no sale has taken place and the debt 
still exists, so that there is, in fact, a proceeding 
with regard to the debt which has been included 
in the application under S. 8 or in the statement 
under sub-S. ( 1 ) of S. 13 as the case may be, 
the C ivil Court has got no jurisdiction to decide 
the question whether the debtor is a debtor within 
the meaning of the Act. The Act has set up a 
special tribunal for the determination of the ques¬ 
tion whether the person is a debtor or not. It 
would be inconsistent with the provisions of the 
Act to hold that the Civil Court is to go into and 
decide the same question. (S . K. Ghose and 
A asun Ali , JJ.) Sailabala Das zk Nityananda 
Sarkar. I.L.R. (1938) 2 Cal. 168=182 I.C. 462 
= 12 R.C. 69=42 C.W.N. 415=A.I.R. 1938 Cal. 

O / j. 
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---S. 34— Court not situated in District in 

which Act is in force—If can be compelled to issue 
stay order . 

No Court situated in a district in which the 
Bengal Agricultural Debtors’ Act has not been 
brought into force can be compelled to issue the 
stay order contemplated in the latter portion of 
S. 34 of that Act. In order to obtain such a stay 
order, the Act must be in operation both in the 
district in which the Board is situated to which an 
application is made for the settlement of a debt 
and also in the district in which the Court is situa¬ 
ted to which the notice under S. 34 of the Act is 
actually sent. ( Costello, Ag. C.J. and Edgley, J.) 
Bhagawan Dayal Sahu v. Chandulal Agar- 
wala I.L.R. (1938) 1 Cal. 256=174 I.C. 51 = 

10 R.C. 612=41 C.W.N. 1363=A.I.R. 1938 Cal. 
23. 

T- — \C°urt not situated in District in 

which Act is in force—Notice received by such 
Court—Duty to issue stay order. 

Sub-S. (3) of S. 1 of the Bengal Agricultural 
Debtors’ Act must be read in conjunction with 
sub-S. (2) of the same section. Read together, 
the sub-sections mean that until an area is notified 
no Debt Settlement Board can be established 
therein, but when this has been done all Civil 
Courts in Bengal are to treat the proceedings of 
such a Board in accordance with the provisions of 
the Act. Accordingly, a Civil Court in Bengal 
receiving a notice under S. 34 of the Act from a 
Board duly established is bound to issue the stay 
order contemplated in that section, although its 
territorial jurisdiction does not lie within an area 
that has been notified under S. 1 (3). 41 C.W.N. 
1363, Not foil. ( Panckridge, /.) Nursingdas 
Tunsookdas v. Chogemull. 178 I.C. 529=11 
R.C. 364=42 C.W.N. 293=A.I.R. 1938 Cal. 402. 

-S. 34—Execution against principal debtor 

stayed on notice from Board—Execution against 
surety—Permissibility. See Bengal Agricul¬ 
tural Debtor’s Act, Ss. 2 ( 8 ) and 34. 44 C. 

W.N. 393. 

-S. 34 — Mortgaged property sold to mort 

gagee decree-holder—Latter allowed to set 
off price as against his debt, but sale not con¬ 
firmed—Further execution proceedings—If can 
be stayed on receipt of notice from Board. 

Where the mortgaged properties had been sold 
to the mortgagee decree-holder for the exact 
amount of the debt then due and owing to him 
and he was allowed to set off the amount of the 
price as against the amount of the debt due to 
him from the judgment-debtors, the debt is no 
longer in existence although the sale has not yet 
been confirmed. There being no debt, the 
Court cannot stay further execution proceedings 
on receipt of a notice from the Debt Settle¬ 
ment Board under S. 34 of the Bengal Agri¬ 
cultural Debtors’ Act. ( Costello, Ag. C.J . and 
Edgley, JJ .) Manindra Mohan Roy Talukdar , 
v. Bepin Behari. I.L.R. (1938) 1 Cal. 597 
=41 C.W.N. 1366. 

-- S. 34 —Notice given by Board to Court 

—Duty of Court to stay proceedings. 

Where an application has been made to the ! 
Board under S. 8 of the Bengal Agricultural 
Debtors’ Act and the Board has given notice 
thereof to the Court, the proceedings before that 
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Court should be stayed. It is not for the Court 
to decide whether the Board is specially em- 
I powered under S. 7 or not to deal with the appli¬ 
cation. (S. K. Ghose and Patterson, JJ.) 
Satyendra Mohan Ghosh v. Nibaran Chan¬ 
dra Bose. I.L.R. (1937) 2 Cal. 478=172 
I.C. 236=10 R.C. 353=41 C.W.N. 928= 
A.I.R. 1937 Cal. 392. 

4 

-S. 34 —Notice issued after decree-holder 

purchases property and is allozved set-off—Sale not 
confirmed and application under O. 21, R. 90, 
C.P. Code, pending—Civil Court, if can stay 
further proceedings. 

Where in execution of a decree, the decree- 
holder purchases the property of the judgment- 
debtor and he is allowed a set-off, the debt is 
entirely wiped out and there is no proceeding 
pending in respect of any debt, although the sale 
has not been confirmed and an application under 
O. 21, R. 90, C.P. Code, is pending. Conse¬ 
quently, if at this stage a notice is issued to the 
; Civil Court under S. 34, it has no jurisdiction 
to stay further proceedings in execution. (Cos- 
tello, Ag. C.J. and Edgley, J.) . Nrishingha 
Chandra Nandi Chouduury v. Kedar Nath 
Chaudhury. I.L.R. (1938) 1 Cal. 345=176 
I.C. 330=11 R.C. 77=66 C.L.J. 433=41 
C.W.N. 1307=A.I.R. 1937 Cal. 713. 

-S. 34 —Notice is issued but not received 

by Court — Proceedings, if void. 

The expression “give notice” implies not only 
the issue of notice but also the receipt of notice 
by the Court. Before the notice for stay is 
! actually received by the Court in which the suit 
or proceeding is pending, such suit or proceed¬ 
ing cannot be held to be void simply because a 
notice has been issued by the Board but not 
actually received by the Court. ( S.K . Ghose 
and Patterson, //.)Ahmad Ali v. Fajarali 
Rasuli. 179 I.C. 750=11 R.C. 613=A.I.R. 
1938 Cal. 869. 

■-S. 34 —Notice issued by Board be¬ 

fore consideration of application under S. 12— 

If premature. 

It is not necessary before the issue of the 
notice by the Board under S. 34 that a date and 
place for the consideration of the application by 
the debtor must be fixed under S. 12, or that 
notice of such date must be given to the par¬ 
ties and the parties heard. ( M.C . Ghose and 
Biswas, JJ.) Jogesh Chandra v. Mahes- 
Chandra. 178 I.C. 1001=11 R.C. 454=42 
C.W.N. 1179=A.I.R. 1938 Cal. 750. 

Ss. 34 and 20 —Notice received by Insol¬ 
vency Court—Power of latter to decide if insol¬ 
vent is *debtor 7 . 

Under S. 20 of the Bengal Agricultural 
Debtors’ Act if any question arises in connec¬ 
tion with proceedings before a Board under this 
Act, whether a person is a debtor or not, the 
Board shall decide the matter and it would seem 
that such a decision must precede any notice 
issued under S. 34 of the Act. It is not for the 
Insolvency Court which receives the notice to 
decide, more especially without taking any evi¬ 
dence whatsoever, whether a person is or is not 
a debtor within the meaning of the Act. ( Bart - 
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ley and Nasim Ali, JJ.) Shib Dulal v. 
Kishoreganj Loan Office, Ltd. 176 I.C. 927 
mil R.C 191m42 C.W.N. 173=A. I.R. 
1938 Cal. 194. 

--S. 34— Notice for stay—Application for 

setting aside sale—Compromise between judg¬ 
ment-debtor and purchaser that sale should be 
set aside on payment by judgment-debtor — Judg¬ 
ment-debtor thereafter obtaining stay order — 
Court if bound to stay proceedings. 

On application filed in Court for setting aside 
an execution sale under O. 21, R. 90, C. P. 
Code, a compromise was effected between the 
judgment-debtor and the purchaser. It was 
agreed that if the judgment-debtor paid to the 
purchaser a certain sum, the sale would be set 
aside. Instead of paying, the judgment-debtor 
obtained a stay order from a Debt Settlement 
Board. 

Held, that the Court was not bound to stay the 
proceedings. ( Henderson, J.) Krishna Gobinda 
v. Salamatulla. 44 C.W.N. 789. 

-S. 34 —Notice for stay—Powers of Civil 

Court. 

Per S.K. Ghose, J .—The Civil Court receiv¬ 
ing notice under S. 34 of the Bengal Agricultural 
Debtors’ Act must see that there is a debt in 
respect of which proceedings before it are pend¬ 
ing, and where the debt does not exist, for ins¬ 
tance by reason of the execution sale having 
taken place, there is nothing to stay and the 
notice cannot be given effect to. The Court has 
also jurisdiction to decide whether the notice 
is in the prescribed manner as provided for by 
the Act. But where the Board has given an 
express decision on a question of fact or on a 
question of mixed law and fact within its juris¬ 
diction as provided for by the Act, as ( e.g .) that 
the debtor was a debtor within the meaning of 
the Act and that he ordinarily resided within its 
jurisdiction, the Court cannot sit in judgment over 
such decision and override it and then refuse 
to stay the proceedings in accordance with the 
notice. (S.K. Ghose and Nasim Ali, JJ.) 
Harish Chandra Pal v. Chandra Nath Saha. 
I.L.R. (1938) 2 Cal. 155=181 I.C. 739= 
11 R.C. 846=42 C.W.N. 411=A.I.R. 1938 
Cal. 369. 

——S. 34— Notice for stay in respect of joint 
debt—Power of Court to enquire if application to 
Board was valid. 

A Civil Court, on receipt of notice under S. 34 
of the Bengal Agricultural Debtors’ Act in 
respect of a debt for which several persons are 
jointly liable, has no power to enquire whether 
the application made to the Board was a valid 
application having regard to the provision of 
S. 8 (1) (b) of the Act. If the Civil Court is 
satisfied that an application for the settlement 
of debts has in fact been made to the Board and 
that such application actually includes a debt in 
respect of which a suit or other proceeding 
is pending before it, it has no option but to stay 
the suit or proceeding. ( Edgley, J.) Jagat 
Kishore Acharyya Chowdhury v. Hazarat Ali 
Bepari. 176 I.C. 651=11 R.C. 144=42 C.W. 
N. 529=A.I.R. 1938 Cal. 447. 
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-*—S. 34— Notice to High Court—Decree 

passed on Original Side—High Court, if bound 
to stay execution—'Civil Court*■—Meaning of. 

Per Curiam. —On receipt of a notice under 
S. 34 of the Bengal Agricultural Debtors’ Act, 
the High Court is not bound to stay execution of 
a decree passed by itself in its ordinary original 
civil jurisdiction. 

Per Derbyshire, C.J., Bartley and Nasim Ali, 
JJ . —The words ‘Civil Court’ in the Bengal Agri- 
cutural Debtors’ Act do not include the High 
Coutft. 

Per Lort Williams, J. —The Bengal Agricul¬ 
tural Debtors’ Act and especially Ss. 32 to 
36 thereof should not be construed as not to 
apply to the High Court in its original jurisdic¬ 
tion. But the Act, so far as it purports to limit 
its jurisdiction, is beyond the powers of the 
Local Legislature. 

Per Mitter , J. —The words "Civil Court” in 
S. 34 of the Bengal Agricultural Debtors’ Act 
include the High Court exercising original civil 
jurisdiction, but the section, so far as it relates 
to proceedings of the High Court is ultra vires 
of the Bengal Legislatures by reason of S. 80-A 
(4) and S. 131 (3) of the Government of India 
Act. ( Derbyshire , C.J ., Lort Williams, Bart¬ 
ley, Nasim Ali and Mitter, JJ.) Narsinghdas 
Tansukdas v. Chogemull. I.L.R. (1939) 2 
Cal. 93=183 I.C. 113=12 R.C. 129=2 Fed. 
L.J. 71=69 C.L.J. 458=43 C.W.N. 613= 
A.I.R. 1939 Cal. 435 (S.B.). 

-S. 34 —Notice received by Civil Court 

after sale but before confirmation—Third party 
auction-purchaser — Proceedings, if must be stay¬ 
ed. 

The Civil Court receiving a notice under S. 34 
after the sale in execution of the decree but 
before its qonfirmation, is not bound to stay 
further proceedings, although the auction-pur¬ 
chaser is not the decree-holder himself. The 
real principle is that on a sale the debt due under 
the decree under execution ceases to exist. It 
makes no difference in principle whether the dec¬ 
ree-holder or a stranger is the purchaser. 

(Latifur Rahman, J .) Girita Kant a Roy v. 
Tuni Bibi. 43 C.W.N. 978. 

-S. 34 —Notice received after sale and 

before deposit of balance of sale price—Third 
Party auction-purchaser — Proceedings , if must 
be stayed. 

A Civil Court receiving notice under S. 34 
after the execution sale and before the deposit 
of the balance of the sale price, is bound to stay 
further proceedings, where the auction-purchas¬ 
er is not the decree-holder himself but a third 
party. If the sale price has not been deposited 
on the date of notice, the sale is not complete 
on that date and there can be no question of 
the decretal debt being satisfied either in whole 
or in part until the sale price is deposited in 
Court. (Sen, J .) Bhabani Charan Law v . 
Baikuntiia Shah. 184 I.C. 646=43 C. W. 
N. 358=69 C.L.J. 117=12 R.C. 264=A.I.R«. 
1939 Cal. 341. 

--—S. 34 —Notice in respect of debt and not 

admitted by applic\itit — Court, if bound to stay 
suit . 


3 oi 


CIVIL, CRIMINAL AND REVENUE. 302 


BENGAL AGRICULTURAL DEBTORS* ; BENGAL AGRICULTURAL DEBTORS* 
ACT (1936), S. 34. ACT (1936), S. 34. 


The debt need not be an “admitted” liability 
before a notice under S. 34 can issue in respect 
thereof. On receipt of a notice from the Board 
in respect of a debt included by the applicant 
in his application but in respect of which lia¬ 
bility is not admitted by him, the Court is bound 
to stay the suit in respect of such debt. {Bis¬ 
was, J.) Amiruddin Ahmad v. Abdul Rah¬ 
man. 43 C.W.N. 332. 

— - S. 34 — Notice—Some of parties not appli¬ 

cants before Board—Entire proceedings, if must 
be stayed. 

The notice under S. 34 can only refer to pro¬ 
ceedings as against those persons who are debt¬ 
ors applicants before the Debt Settlement Board 
and not others who might be jointly liable. On 
receipt of such notice, therefore, the Civil Court 
is bound to stay proceedings only so far as they 
relate to the applicants before the Board, and 
it can continue the proceedings as against the 
other persons jointly liable with them. ( S.K . 
Ghose and Mukherjea, JJ .) Abu Taker Baz- 
lul Rashid v. Chandra Moni Saha. 43 C.W. 
N. 318. 

-- S. 34 — Notice for stay—Question if sub¬ 
ject-matter of proceeding is debt—Duty of Court 
io decide. 

It is the duty of the Civil Court receiving notice 
under S. 34 of the Bengal Agricultural Debtors’ 
Act to decide the question, if raised, whether 
the subject-matter of the proceeding pending 
before it is a debt as defined in the Act. 43 
C.W.N. 322, Folld. (Edgley, J.) Ravati 
Mohan Roy v. Bhikchand Bhuian. 43 C.W. 
N. 497=A.I.R. 1939 Cal. 343. 

• —S. 34-— Notice under — Suit for foreclo¬ 
sure of mortgage by conditional sale—If must be 
Stayed. 

A debt secured by mortgage by conditional 
sale is a debt within the meaning of S. 34 of the 
Bengal Agricultural Debtors’ Act, and a suit for 
foreclosure of such a mortgage must, therefore, 
be stayed by the Court receiving notice under that 
section. ( Nasim Ali and Rau, JJ.) Abdul 
Latif v. Abdul Gani. I.L.R. (1940) 1 Cal. 
133—185 I.C. 393=12 R.C. 358=43 C.W.N. 
1221=A.I.R. 1939 Cal. 730. 

-- S. 34 —Order staying or refusing to stay 

execution — Appeal. See C. P. Code, S. 47 — 
Appeal. 44 C.W.N. 364. 

- Ss. 34 and 35 —Petition filed under S. 8 

—Power of High Court to decide if it is properly 
presented—Exclusive jurisdiction of Board. 

After* a petition has been filed purporting to be 
filed under S. 8 of the Bengal Agricultural Debt¬ 
ors’ Act and before the events specified in S. 35 
(a) and (b) take place, the High Court cannot, i 
on interlocutory proceedings, decide that the peti¬ 
tion should not have been presented. S. 20 of 
the Act vests the Board with final and exclu¬ 
sive jurisdiction to decide its own jurisdiction. 

(Ameer Ali, J .) Baijnath Tamakuwalla v. 
Tormulll. 179 I.C. 151=11 R.C. 484=42 
C.W.N. 481=A.I.R. 1938 Cal. 455. 


Where a plaint which was not sufficiently 
stamped was ordered by the Court to be regis- 
i tered with a direction to the plaintiff to put in 
the deficit court-fee within a certain time, which 
was extended on his application, and before the 
j deficit court-fee was put in a notice under S. 34 
I of the Bengal Agricultural Debtors’ Act from the 
Debt Settlement Board was received by the Court. 

Held, that the filing of the deficit court-fee 
! should be stayed till the final disposal of the 
! application before the Board. ( Nazim Ali and 
Rau, JJ.) Nath Mull v. Golam Jabbar. I.L. 

R. (1940) 1 Cal. 10=188 I.C. 523=43 C.W. 
IN. 1146=A.I.R. 1940 Cal. 273. 

■ S. 34 —Proceeding for delivery of posses¬ 

sion started by auction-pur chaser—If can be stay- 
j ed. 

I A proceeding for delivery of possession start¬ 
ed by an auction-purchaser is not a proceeding in 
s respect of a debt which was already wiped out 
I by the auotion-sale and cannot, therefore, be stay¬ 
ed on a notice under S. 34 of the Act. ( Derby¬ 
shire, C.J. and Mukherjea, J.) Jagabandhu 
Saha v. Rashmani Dasya. I.L.R. (1937) 
2 Cal. 625=41 C.W.N. 924. 

-S. 34 —“Proceeding in relation to debt ”— 

Appeal pending from order setting aside execution 
sale—Notice received by appellate Court—Appeal 
if should be stayed. 

A proceeding under O. 21, R. 90, C.P.C., whe¬ 
ther pending before the trial Court or in appeal, is 
a proceeding in relation to debt. Where, there¬ 
fore, a notice under S. 34 of the Bengal Agricul¬ 
tural Debtors’ Ac„t is issued after the executing 
Court had set aside the sale and an appeal against 
that order is pending before the appellate Court, 
the appellate Court is bound to stay further pro¬ 
ceedings in connection with the appeal on receipt 
of the notice. It cannot be said that the debt 
is non-existent at the time of the receipt of the 
notice. ( Mukherjea and Akram, JJ.) Duli- 
chand v. Rajani Kanta. 44 C.W.N. 922. 

-S. 34 —Question of rateable distribution 

pending after sale — Proceedings, if must be 

stayed. 

Once a sale has taken place, the debt has 
creased to exist to the extent of the purchase price 
and therefore there is no proceeding pending 
with regard to that amount of the debt in the 
Civil Court and so at that stage the notice under 

S. 34 can have no effect. As between the sale 
and the confirmation thereof various kinds of 
proceedings may take place, but those will not be 
treated as keeping the proceedings pending with 
regard to the debt which is mentioned in the 
notice. The operation of the Act cannot be ex¬ 
tended by reason of other matters coming in after 
the sale, such as applications for rateable distri¬ 
bution, for setting aside a sale and so on. (S.K. 
Ghose and Edgley, JJ.) Jatindra Mohan Banik 
v. Surendra Mohan Roy. 182 I.C. 656=12 
R.C. 91=43 C.W.N. 221=A.I.R. 1938 Cal. 
549. 


~ 1 S. 34 —Plaint registered and tune grant- 
ed for putting in deficit court-fee—Notice receiv¬ 
ed by Court from Board—Filing of deficit court- 
fee—If should be stayed . 


-S. 34 —Sale in execution of decree — Pur¬ 
chase by decree-holder for less than decretal 
amount—Notice received by Court before con¬ 
firmation of sale—If bound to stay proceedings . 
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Where in execution of a decree certain pro- —-S 34—5/ay of suit for rent, damages and 

perty is put up to sale and purchased hv the ejectment — Petition by plaintiff for leave to with- 
decree-holder for less than the decretal amount, draw claim for rent and damages — Duty of Court. 
the debt ceases to exist to the extent of the price A suit to recover arrears of rent, damages 
paid for the property and the executing Court and ejectment was stayed under S. 34 of the 
is not bound to stay further proceedings on Bengal Agricultural Debtors’ Act. The plaintiff 
receipt of a notice under S. 34 although the sale j then filed a petition for permission to withdraw 
has not been confirmed. No doubt, if the decree- his claim for rent and damages with leave to 
holder makes an attempt to realise the balance bring a fresh suit on the same cause of action, 
of the debt, S. 34 would come into play. (lien- The Court directed the petition to be put up ior 
derson, J .) Ramendra Nath <». Dhananjoy [orders after the stay order was vacated. 

Mon dal . 178 I.C. 186=11 R.C. 329=42 C. Held, that in the absence of permission from 

W.N. 218=A. I.R. 1938 Cal. 261. Court, the claim for rent and damages should 

-S. 34— Sale—Executing Court—Property be treated as withdrawn, and the Court should 

sold, and money credited to decree—Sale not con- P™ cec d with the trial of the ejectment suit. 
firmed—Jurisdiction to stay further proceedings . (Henderson, J ) Bijoli Bhusan Ghosh v. Mai 
Where the judgment-debtor’s properties were Husi 7 1 Han Gopf.. 44 C.W.N. 733. 

sold in pursuance of a money decree and purchas- -Ss. 34, 18 and 20— Validity of notice — 

ed by the decree-holder for a sum which was less Pozeer of Civil Court to consider. 

than the amount of the decree which sum was ere- Per Edgley, J. —Ss. 18 and 20 of the Bengal 


dited towards the satisfaction of the decree, the Agricultural Debtors’ Act do not debar the Civil 
executing Court has no jurisdiction to stay Court from satisfying itself that the valid 
further proceedings on receipt of a notice under requirements of any notice which may be issued 
S. 34 of the Bengal Agricultural Debtors’ Act, under S. 34 of the Act actually exist. It is, in 
although the sale has not been confirmed. (Bart- fact, the duty of a Civil Court not to stay pro- 
ley and Nasim Ali, JJ.) Jagabandhu Roy v. cecdings on receipt of a notice which purports to 
Bhusai Bepari. 178 I.C. 344 (1)=42 C.W. be a notice under S. 34 of the Act, unless the 
N. 217=11 R.C. 343=A.I.R. 1938 Cal. 256. Court is satisfied that the notice in question is 


-S. 34 —Sale in execution—Notice receiv¬ 
ed by Court before confirmation of sale — Proceed¬ 
ings, if should be stayed. 

In execution of a mortgage decree the entire 
mortgaged property was sold for less than the 
decretal amount and was purahased by the decree- 
holder. His prayer for set-off was allowed and 
the decretal debt to the extent of the amount 
realised by the sale was wiped out. After the 
sale had taken place and before it was con¬ 
firmed the Court received notice under S. 34 of 
the Bengal Agricultural Debtors' Act for stay of 
further proceedings. This the Court refused to 
do. 

Held, that the debt to the extent to which 
it was satisfied by the aforesaid sale had ceased 
to exist, and that as the entire mortgaged pro¬ 
perty had been sold and there was no applica¬ 
tion for a penal decree under O. 34, R. t>, C.P. 
Code there was nothing else for the Court to dot, 
and that, therefore, the Court acted rightly in 
refusing the stay. (S.K. Chose and Nasim Ali, 
JJ.) Jatindra Mohan Mandal v. Elahi Bux 
42 C.W.N. 530. 

— -—S. 34 —Stay of insolvency proceedings— 
Notice received after adjudication order. 

An insolvency proceeding, no doubt, relates to a 
debt. But after an adjudication order has been 
passed, there is no proceeding pending before the 
Court with regard to a debt which may form 
the subject of an application under S. S’of the 
Bengal Agricultural Debtors' Act. Consequent¬ 
ly, the Court is not bound to stay insolvency 
proceedings on receipt of a notice from the 
Board under S. 34 of that Act after the order 
of adjudication. (S. K. Ghose and Patterson, 
JJ .) Satish Chandra v. Naogaon Union Bank 
Ltd. 182 I.C. 480=12 R.C. 70=42 C.W.N ' 
1216=69 C.L.J. 113=A.I.R. 1938 Cal. 753. 


really a valid notice. (Costello, Ag. C.J . and 
Edgley, J,) Nrishingha Chandra Nandi 
Choudhury v. Kedar Nath Chaudhury. I.L. 

R. (1938) 1 Cal. 345=176 I.C. 330=11 R.C. 
77=66 C.L.J. 433=41 C.W.N. 1307= 
A.I.R. 1937 Cal. 713. 

- Ss. 34 and 33— Notice for stay — Ques¬ 
tion if subject-matter proceeding amounts to 
debt—Jurisdiction of Court to consider—Material 
point of time—Time 0 } application or of notice. 
The Civil Court after receipt of notice under 

S. 34 of the Bengal Agricultural Debtors’ Act 
has jurisdiction to enter into the question whether 
the debt, in respect of which the proceeding is 
pending before it, is a debt within the meaning 
of S. 2 ( 8 ) and if it finds that it docs not come 
within that definition, it should not stay proceed¬ 
ings in pursuance of the notice. In deciding the 
question whether the subject-matter of the pro¬ 
ceeding pending before the Court is a debt, the 
material point of time is not the time of the 
application to the Board but the time of the 
stay order. It what was a debt at the time 
of the application ceases to be so at the time of 
the notice, the notice has no force as against 
the Court and the Court may disregard the notice 
to stay the proceeding under S. 34. 

Per Mukherjea, J .—In order that the Civil 
Court might be called upon to exercise its powers 
under S. 33 or S. 34 of the Act, it is necessary 
under both these sections that there must be a 
suit or proceeding pending in respect of a debt, 
j V t,lc liability had ceased to be a debt at the 
time when the suit or proceeding was com¬ 
menced in the Civil Court, it cannot be said 
that any suit or proceeding in respect of any 
debt was pending before such a Court and 
neither of the section obliges the Civil Court 
7 C st ?>' ^s hands under such circumstances/ 
(o. K. Ghose and Mukherjea, JJ.) Nur Mia. 
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v. Noaxhali Nath Bank, Ltd. I.L.R. 
(1939) 1 Cal. 437=184 I.C. 118=12 R.C. 
204=43 C.W.N. 322=69 C.L.J. 126=A.I. 

R. 1939 Cal. 298. 

- - —S. 40 —Order of Mu<nsif as Special 

Appellate Officer—High Courfs power of revi¬ 
sion — C. P. Code, S. 115. 

The High Court has no power to revise under 

S. 115, C.P. Code, an order, of a special Appel¬ 
late officer appointed under S. 40 of the Bengal 
Agricultural Debtors’ Act, although such officer 
is a Munsif. (S. K. Gliose and Edgley, JJ .) 
Ram Krishna Sukul v. Ali New at. 178 

\ C . J 72 =* 2 C W -N. 892=11 R.C. 328= 
A.I.R. 1938 Cal. 688 . 

“ 52 Application by debtor dismissed by 

Board-Subsequent suit by creditor—Extension of 
limitation. 

A creditor who brings a suit against the debtor 
under the ordinary procedure after the dismissal 
of a n application filed by the latter before the 
Debt Settlement Board, is entitled to exclude in 
calculating the period of limitation for the suit 
the period during which the application by the 
debtor was pending before the Board. {Edgley, 

L) Da ra j uddi n Akanda v. Jahir Mondal. 44 
C.W.N. 396 ( 1 ). 

~ S-- 54 —Prosecution under Ss. 465, 467 and 

4/1, I.P. Code Sanction of Collector—If neces¬ 
sary . 

S. 54 of the Agricultural Debtors’ Act has no 
application except in respect of the offences ex¬ 
pressly mentioned therein. Sanction of the Col¬ 
lector is, therefore, not necessary for a prosecu- 
y° n in respect of offences under Ss. 465, 467 and 
471, I.P. Code. Khundkar and Edgley, JJ . ) H \ri 
Charan v. Kaushiki Charan. I.L.R. (1940) 

oo9 al * 14 ~ 44 C.W.N. 530=A.I.R. 1940 Cal. 

” ' 54 ( a )—Offence under—Production 

°t document falsely . endorsed as to repayments 
Collectors permission for prosecution—If neces¬ 
sary . 

The production before the appellate tribunal of 
mortgage documents falsely endorsed as to the re¬ 
payments is something more than the offence set 
out in S. 54 (a) of the Bengal Agricultural 
Debtors Act. It is an offence of a more seri- 
ous and general nature coming under the Penal 
Code. Consequently the permission of the Col¬ 
lector to commence prosecution for such an 
offence is not necessary. ( Derbyshire, C.J. and 
Bartley, J.) Sashi Bhusan v. Fulkhan. 44 
C.W.N. 763. 

S. 55 and Rule 145 —Determination of 
amount of debt—Jurisdiction of Civil Court. 

The question as to what is the amount of a debt 
of a particular debtor is to be decided by the 
Board under Rule 145 of the Bengal Agricultural 
Debtors’ Rules. Before the Board determines the 
amount of the debt, the Civil Court has no juris¬ 
diction to go into that question and refuse to stay 
proceedings on the ground that as the debt is 
above Rs. 25,000 the Board has no jurisdiction to 
deal with the same. ( Nasim Ali and Rau, JJ.) 
Bhabagobinda v. Bholanath. 187 I.C. 95=12 
R.C. 544=44 C.W.N. 172=A.I.R. 1940 Cal. 112 
BENGAL ALLUVION AND DILUVION 
REGULATION (XI OF 1825), Ss. 2 and 

Q.. D .—20 


BENGAL ALLUVION AND DILUVION 

REGULATION (1825), S. 4. 

Accretion—Ownership of identifiable land — Deter¬ 
mination—General rule as to — Custom — Onus. 

If the land in dispute is identifiable with refer¬ 
ence to its physical features, land marks or by 
measurement, it should be deemed to continue to 
belong to the former owner, whether its transfer 
from one side of the river to the other side was 
by a sudden change in the course of the river or 
was the result of the river gradually receding on 
one side and throwing up land on the other, unless 
a custom to the contrary is established. In this 
view the burden of proving custom lies on the 
party who claims the land by accretion. ( Niama- 
tullah and Bajpai, JJ.) Mahadeo v. Baleshwar 
Prasad. 186 I.C. 564=12 R.A. 415=1939 A.L. 
J. 708=1939 A.W.R. (H.C.) 671 = 1939 R.D. 
493=A.I.R. 1939 All. 626. 

-Ss. 3 and 4 —Applicability in Oudh — Vil¬ 
lages in valley of river—Change of course — Alte¬ 
ration of boundaries — Procedure—Person adjudi¬ 
cated proprietor without adjudication under Regu¬ 
lation—Proper remedy — U. P. J^and Revenue Act, 
S. 34. 

The boundaries of villages generally are, or 
should always remain, the boundaries fixed at the 
first revenue survey. In the case of villages lying 
between the high bank of a river on one side and 
the high bank on the other, when there is a change 
of course of the river, the boundaries would only 
be altered in conformity with an adjudication 
under Regulation XI of 1825, which applies in 
Oudh. If there is no adjudication under that 
Regulation, but if a person is adjudicated proprie¬ 
tor of lands in any village, his name will be re¬ 
corded as proprietor of such lands in the records 
of that village. Such a person has to file his appli¬ 
cation for correction of records under the Land’ 
Revenue Act, S. 34. ( Drake Brockman, S. M.) 

Parbati Kuer v. Rajendra Bahadur Singh. 
1936 R.D. 528. 

•-S. 4 —Applicability — Proof of local custom. 

As provided by S. 3 of Reg. XI of 1825, S. 4 has 
no application where the custom of the deep 
stream rule and the accretion of alluvion to the 
zemindars has been proved to exist. In such a 
case, the accretion belongs to the zemindars and 
not to the person who owns the particular plot of 
land to which it is added by the river. ( Bennet 
and Smith, JJ.) Keshava Prasad Singh v. Beni 
Kunwar. 164 I.C. 877=9 R.A. 199=1936 A. 
L.J. 1058=1936 R.D. 309=1936 A.L.R. 815= 
1936 A.W.R. 723=A.I.R. 1936 All. 631. 

- -S. 4— Scope — Accreted land held under 

different proprietor. 

,o?c he P rovisions of Cl. (4) of Regulation XI of 
1825, appear to contemplate that the parent hold¬ 
ing and the accretion shall together form one 
single holding and that the estate of the occu¬ 
pier in the accreted land shall be exactly the same 
as the estate which he enjoys in the parent hold¬ 
ing- This is not possible where the accreted land 
is held, under proprietors other than the pro¬ 
prietors of the parent holding. ( James and 
Chatterji, JJ.) Ramasray Prasad Chaudhury 
v. Ramsurat Singh. 6 B.R. 84=184 I.C. 838= 

12 R.P. 282=21 Pat.L.T. 181=A.I.R. 1940 Pat. 
131. 

•-S. 4 (2)— River between two villages sud¬ 

denly changing course—Land clearly recognizable 
—Right to — Custom — Reasonableness. 
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REGULATION (1825), S. 4. 

A river running between two villages suddenly 
changed its course. The land which was gained 
bv such change was annexed to the land of L who 
claimed it on the ground of an alleged custom, 
that the river was the boundary between the vil¬ 
lages. The custom was not proved and the land 
was clearly recognizable. 

Held, that it should remain the property of its 
original owner and L could not claim it. 

Held, further, that the custom alleged was so 
unreasonable as not to be provable in law. (Wort 
and James, JJ.) Bajrangi Raut v. Janki Pra- i 
sad. 3 B.R. 135=166 I.C. 198 (2) = 9 R.P. 266 
=A.I.R. 1936 Pat. 637. 

-S. 4 (5)— Applicability—Apportionment of 

alluvial accretion—Several estates concerned — 
Principles and methods of apportionment. 

Regulation XI of 1825 does not lay down any 
rule for division or apportionment of the alluvial 
accretion when several estates or interests are 
concerned and the increment has been to more 
than one riparian estate or tenure. In all such 
cases the general provision contained in S. 4, Cl. 
(5) of the Regulation applies and the Courts are 
to be guided by the best obtainable evidence of 
local usage and failing that, by general principles 
of equity and justice. It would not be proper to 
lay down any hard and fast rule on the point. 
The general principle underlying an apportionment 
should be to secure to each riparian owner a por¬ 
tion of the new waterline which is proportionate 
to his frontage on the old water line. The division 
of the accreted lands by lines drawn from the 
extremities of the estates of the competing front¬ 
agers perpendicular to the newly formed coasts 
may be an equitable and satisfactory method, if 
circumstances permit. (Nasim Ali and Mukhcr- 
jea, JJ.) Saiiahaddin Sarkar v. Moulvi Kafi- 
laddin Tapadar. I.L.R. (1938) 1 Cal. 361 = 174 
I.C. 301 = 10 R.C. 666=66 C.L.J. 304=41 C.W. 
N. 1353. 

BENGAL ALLUVION AND DILUVION 

ACT (IX OF 1847) —Alluvial lands — Assess¬ 
ment—Powers of Governtnent—Claim to such 
lands by zamindar on ground of being included in 
permanently settled estate—Burden of proof. 

The Bengal Alluvion and Dihivion Act em¬ 
powers the Government to direct the local revenue 
authorities to make a survev of alluvial lands and 
to determine the revenue which the)' are liable to 
pay to Government; and if any land is thrown up 
by a large and navigable river and appears to be 
the property of the Government, the revenue offi¬ 
cers are required to take immediate possession of 
the same on behalf of the Government and to as¬ 
sess and settle it according to the rules in force 
in that behalf. It is, however, open to the person 
who claims to be the proprietor thereof on the 
ground that it was included in and formed part of 
his estate at the time of the Permanent Settlement, 
to establish his right in a suit in a competent Court 
of law. The burden is on him to prove that the 
land in question belongs to his permanently settled 
estate and is therefore not liable to be resumed 
or assessed. The fact that the river in question 
has been constantly changing its course makes 
no difference as regards the onus of proof. (Mu- 
kerji and S. K. Ghose, JJ.) Secretary of State 

Ranjit Pal. 40 C.W.N. 395. 

-— S. 6— “Added” land—Land comprised in 
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permanently settled estate being washed away by 
water and aftenvards reforming on original site — 
Acceptance by Zemindar of abatement of revenue 
in respect of such land—If proves abandonment by 
him. 

Lands comprised in a permanently settled estate 
which had been washed away by water and after¬ 
wards reformed on the original site, cannot be re¬ 
garded as lands “added to the estate” within the 
meaning of S. 6 of Act IX of 1847 and are, there¬ 
fore, not liable to a fresh assessment whether or 
not an abatement of sadar jama had been granted 
while they were under water, unless it can be 
shown that when the assessment was reduced the 
lands which had been washed away or lost had in 
some way ceased upon the reduction being made 
to form a part of the original estate. The fact 
that the Zamindar accepted an abatement of reve¬ 
nue for the portion of his estate under water can¬ 
not be regarded as an abandonment of that por¬ 
tion of the estate for the benefit of the public 
domain. (Lord Maugham.) Secretary of State 
v. Midnapore Zamindary Co. I.L.R. (1937) 2 
Cal. 769=64 I.A. 281 = 169 I.C. 881 = 1937 O.L. 
R. 418 = 1937 P.W.N. 638=10 R.P.C. 46=3 B. 

R. 722=66 C.L.J. 145=1937 A.L.R. 651 = 18 Pat. 
L.T. 689=46 L.W. 943=1937 M.W.N. 1299= 
41 C.W.N. 1061=A.I.R. 1937 P.C. 244=(1937) 
2 M.L.J. 834 (P.C.). 

BENGAL CESS ACT (IX OF 1880)— Scope 
—Liability for cess. 

According to the general scheme of the Cess 
Act, subject to certain statutory exceptions, cess 
must be paid on all immovable property situate 
within any district whether rent is paid in respect 
of such immovable property or such property is 
rent free. ( Edgley , /.) Sudhansu Sekhor v. 
Rai Kiron Chandra. 166 I.C. 144=9 R.C. 475 
= A.I.R. 1936 Cal. 695. 

- Strict construction. 

The Bengal Cess Act, being a taxing statute, 
should be strictly construed. (Edgley, J.) 
Sudhansu Sekhor v. Rai Kiron Chandra. 166 
I.C. 144=9 R.C. 475=A.I.R. 1936 Cal. 695. 
-S. 4—“ Cultivating raiyat”— Meaning of. 

In order to claim the privileges of a cultivating 
raiyat under the Bengal Cess Act, a person must 
be an actual cultivator of the soil, although a 
raiyat may be a tenure-holder under the Act. (Gu- 
ha and Bartley, JJ.) The Secretary of State 
for India v. Iitendra Nath Ray. 161 I.C. 
210 (2)=8 R.C. 490=62 C.L.J. 541=40 C.W.N. 
630=A.I.R. 1936 Cal. 70. 

-Ss. 4 and 6 — “Annual value of land ”— 

Fees levied for privilege of selling goods in hats 
—Assessment to cess. 

Where the vendors attending the hats do not sit 
in any particular place and tolls or fees are realis¬ 
ed by the plaintiff on the quantity and quality of 
articles actually sold and no fee is payable if there 
is no sale, and fees are also realised on sales from 
hawkers who do not sit in the hat but stroll about 
the hat compound, the money realised by the plain¬ 
tiff from the vendors of articles is not rent, but 
fees levied for the right or privilege of selling 
their goods in the hats and docs not therefore re¬ 
present the “annual value of land” as defined in 

S. 4 of the Cess Act. Consequently an assessment 
to cess under Chapter II of the Act on the basis 
of such income is illegal and ultra vires. ( Mitter 
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and Biswas, JJ.) Secretary of State v. Hingul 
Kumari Dassi. 42 C.W.N. 169=67 C.L.J. 50. 

■- Ss. 5 and 6 —Scope and effect of. See 

Lease—Construction—Mining lease. 42 C.W. 
N. 1098=176 I.C. 433 (P.C.). 

-S. 6 —Royalty on mines from lessee—“If 

net annual profit”. 


In S. 6 of the Cess Act the expression “net 
annual profit” has reference to the property and 
not to the individual, and the royalty that is re¬ 
ceived by the lessor from the occupier of the 
mines, is as much a part of the annual profits, as 
the earnings of the occupier himself. 38 Cal. 372 
(P.C.), Rel. on. ( Mukherjea and Latifur Rah¬ 
man, JJ.) New Beerbhoom Coal Co. v. Rai 
Saheb Chandan Mall Karnani. 43 C.W.N. 
874=69 C.L.J. 501 = 186 I.C. 253=12 R.C. 460 
=A.I.R. 1939 Cal. 690. 


7“ Ss. 14 and 16 —-Annual value of land — 
Necessity for inclusion in returns. 

. The annual value of the land is one of the most 
important details required to be furnished in the 
returns under S. 16 read with S. 14 in the prescrib¬ 
ed form as it is upon the basis of these returns 
that the valuation roll is prepared by the Collector 
under S. 34. The Act is a taxing statute and 
should therefore be strictly construed. ( Edgley, 
/.) Sudhansu Sekhor v. Rai Kiron Chandra. 
166 I.C. 144=9 R.C. 475=A.I.R. 1936 Cal. 695. 
“ Ss. 14 and 16- — Rent free lands—Inclusion 

tn return—If condition precedent to liability to 
cess. 


The inclusion of the rent free land in the land 
lord s return under Ss. 14 and 16 of the Act is < 
condition precedent to any liability which is im 
posed upon the holder of rent free land to pay cesi 
in respect thereof. ( Edgley, J.) Sudhansl 
bEKHOR V. Rai Kiron Chandra. 166 I.C. 144= 
9 R.C. 475=A.LR. 1936 Cal. 695. 

—■ -S. 16 —Collector calling for returns fron 
niskardars and making valuation—Order directing 
inclusion of niskar lands in estate—Claim for ces« 
from niskar lands—Notice under S. 54— Publica 
tion -If condition precedent. See Bengal Cesj 
Act, Ss. 54 & 56. A.I.R. 1937 Cal. 26=16< 
I.C. 690. 

-S. 16 — Non-service of notice—Legality oi 

assessment. 


The service of notice under S. 16, Bengal Cess 
Act, is not merely a matter of procedure but is 
part of the law with reference to which valuation 
or re-valuation as contemplated by law can be 
made by the revenue authorities and liability im¬ 
posed in the matter of payment of cesses; and non- 
compliance with the law by failure to serve notice 
under S. 16 makes the assessment of cesses invalid 
under law. The service of notice is made im¬ 
perative by law and where it is not served, the 
person assessed is entitled to a declaration that the 
cess re-valuation is ultra vires, illegal and not bind¬ 
ing on him. ( Guha and Bartley, JJ.) Secretary 
of State v. Jitendra Nath Roy. 161 I.C. 210 
(2),=8 R.C. 490=62 C.L.J. 541=40 C.W.N. 630 
=A.I.R. 1936 Cal. 70. 

*---Ss. 21 and 66 —Scope—Rent free lands 

omitted from landlord's return—Valuation under 
S. 21— Notice imder S. 66— Necessity. 

The general scheme of the Cess Act demands 
that as regards rent free lands, the special condi¬ 
tions prescribed by Ch. 4 should be observed be- 
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fore the procedure laid down in Ch. 2 can be 
brought into operation, and, in this view, the issue 
of a notice under S. 66 is a condition precedent to 
the valuation under S. 21 of rent free lands which 
had been omitted from the landlord’s cess returns. 
( Edgley, J.) Sudhansu Sekhor v. Rai Kiron 
Chandra. 166 I.C. 144=9 R.C. 475=A.I.R. 
1936 Cal. 695. 

-S. 24 Note and Cess Manual, R. 66 — 

Whether ultra vires. 

The note to S. 24, Cess Act, and R. 66 in the 
Cess Manual cannot be held to be ultra vires and 
inoperative, as having been made by the Board of 
Revenue without jurisdiction. They are not in 
any way inconsistent with the definition of “culti¬ 
vating raiyat” as contained in S. 4 of the Act, and 
re-valuation under the Cess Act made on the 
basis of the Note to S. 24 and R. 66 of the Cess 
Manual is not illegal. A raiyat may be a tenure- 
holder within the meaning of the Cess Act and 
the distinction between holder of a tenure and a 
cultivating raiyat and not between holder of tenure 
and a raiyat must be recognized. 15 C.L.J. 428 
and A.I.R. 1928 Cal. 508, Rel. on. (Guha and 
Bartley, JJ.) Secretary of State v. Jitendra 
Nath Roy. 161 I.C. 210 (2)=8 R.C. 490=62 
C.L.J. 541=40 C.W.N. 630=A.I.R. 1936 Cal. 
70. 

-S. 37— Non-compliance—Tenure escaping 

assessment—Llability to'cess. 

Where the procedure prescribed by S. 37 of 
the Cess Act is not followed with the result that 
certain tenures have escaped assessment, no cess 
would be payable either at the old rate or at any 
rate at all. ( Harries, C.J. and Manohar Lall, J.) 
Rani Harsamukhi Dasi v. Agadhu Mohapatra. 
18 Pat. 723=6 B.R. 746=21 P.L.T. 637= 
A.I.R. 1940 Pat. 180. 

--—S. 41 (2) —Decree for cess under—If con¬ 
clusive on question of defendant's status as tenure- 
holder—Subsequent suit in ejectment as tenant at 
will or trespasser —Res judicata. 

A mere finding that a person is a tenure-holder 
for the purposes of the Cess Act does not amount 
to anything more than that he holds some interest 
in the land which makes him liable for cess. The 
holder of a tenure, for purposes of the Cess Act, 
includes all persons holding any interest in land, 
whether rent paying or not. The fact that a land¬ 
lord has obtained a decree for cess against a per¬ 
son in possession of his land does not operate as 
res judicata on the question of the defendant's sta¬ 
tus as a tenure-holder so as to bar a suit in eject¬ 
ment as a trespasser or tenant at will. ( Harries, 
C.J. and Manohar Lall, J.) Shiva Prasad Singh 
v. Mandira Kumari Debi. 21 Pat.L.T. 277= 
A.I.R. 1940 Pat. 438. 

--S. 45— Construction — “Recovered” — Mean¬ 
ing of. 

The word “recovered” in S. 45 of the Bengal 
Cess Act means “sued for” or “recovered by 
means of an action.” ( Harries, C.J. and Fazl AH, 
J.) Mangtu Lal Bagaria v. Secretary of 
State. 18 Pat. 854=187 I.C. 727=6 B.R. 549= 
12 R.P. 647=1940 P.W.N. 45=A.I.R. 1940 Pat. 
161. 

—-—-—S. 45— Decision of Revenue Court per¬ 
mitting recovery of cess—Suit to set aside — Juris¬ 
diction of Civil Court. 
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The question whether cess was recoverable in 
a particular case under S. 45 of the Cess Act is 
one to he decided by the Revenue Court which 
issued the certificate, and if that Court has de¬ 
cided, rightly or wrongly, that the cess was re¬ 
coverable and the claim was not barred by limi¬ 
tation, a suit cannot be entertained by a Civil 
Court to set aside that decision. A Civil Court 
can entertain a suit only if the order of the 
Revenue Court is without jurisdiction, and not 
because the decision of that Court is not correct. 

( Harries, C.J. and Fad AH, J.) Manc.tu Lal 
Bagaria v. Secretary of State. 18 Pat. 854= 
187 I.C. 727=12 R.P. 647=6 B.R. 549=1940 P. 
W.N. 45=A.I.R. 1940 Pat. 161. 

-Ss. 52, 54 and 55 —Notices wider Ss. 52 

and 54 —If obligatory to deposit them to be avail¬ 
able for general inspection at any malkutchcry of 
an estate—Placing of notice in tenures and ser¬ 
vice on defendants — Sufficiency. 

In a suit by a proprietor of the estate to recover 
cesses in respect of a certain rent-free holding, 
copies of a notice under Ss. 52 and 54 of the Ben- , 
gal Cess Act were placed in the tenures concerned 1 
and notice was served also in the houses of de¬ 
fendants. 

Held , that this in law was a sufficient publica¬ 
tion. It is not obligatory, under S. 55, that a copy 
of the notice must be put up for general inspec¬ 
tion at a malkutchcry of an estate. ( M.C. G/iose, 
J.) Gosta Behari Dutt v. Sarat Chandra 
Haedar. 66 C.L.J. 84. 

-Ss. 54 and 56— Applicability—Proceedings 

under S. 66 —Order by Collector for returns from 
niskardars under S. If)— Subsequent valuation — 
Direction that niskar lands shall be included in 
estate—If condition precedent to claim for cess. 

Section 54 requires the holder of every estate or 
tenure-holder, to whom any cess is payable by 
holders of rent-free lands, to cause a notice to be 
published in a certain form and in a certain man¬ 
ner requiring the niskardars to pay to him. Such 
a notice is necessary whenever a new valuation or 
re-valuation takes effect, and whenever the rate of 
cesses, and the date fixed by the Board of Revenue 
under S. 57 for payment of instalment of cesses by 
holders of rent-free land, arc changed. Where, 
the Collector proceeds under S. 66 and calls for 
a return from the niskardars under S. 16 and 
thereafter makes a valuation so far as the niskar¬ 
dars are concerned, and makes an order under 
the last paragraph of S. 71 directing that for 
future the niskar lands shall be included in the es¬ 
tate, the provisions of Ss. 54 and 56 are attracted 
and the proprietors of the estate are not entitled 
to claim cess in respect of the niskar lands, with¬ 
out first publishing the notice under S. 54, in the 
manner described therein. ( R . C. M it ter, J.) 
Kiran Chandra Roy Bahadur v. Brojendra 
Nath Chatterjee. 169 I.C. 690=10 R.C. 31= 
A.I.R. 1937 Cal. 26. 

-S. 54— Non-compliance with — Effect. 

The Bengal Cess Act which is a taxation statute 
must be strictly interpreted, and in view of the 
mandator}- nature of the language of S. 54 of the 
Act, unless the notices required by S. 54 arc pro¬ 
perly published with all the details specified in the 
section, the holder of an estate cannot legally be 
entitled to sue for cesses under S. 58 of the Act. 
A mistake as to the dates fixed by the Board of 
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Revenue in the notice and the omission to specify 
the exact amounts payable constitute not merely 
an irregularity, but an illegality which vitiates the 
proceedings. ( N. G. A. Edgley, J.) Madan 
Mohan Das v. Jitendra Nath Roy. 167 I.C. 
248=9 R.C. 664=62 C.L.J. 564=A.I.R. 1936 
Cal. 781. 

-Ss. 54, 56 and 58— Non-compliance — 

Omissions and mistakes in notice—If illegality 
vitiating notice. 

In view of the mandatory nature of the provi¬ 
sions contained in Ss. 54 and 56, Cess Act, unless 
notices required by S. 54 of the Act have been 
properly published with all details specified in S. 
54, the zamindar is not entitled under the law to 
sue for recovery of cesses under S. 58. Omissions 
and mistakes in the notices issued under S. 54 are 
not mere irregularities but illegalities which vitiate 
the notices. ( Guha and Bartley, J J.) Jitendra 
Nath Roy v. Madan Mohan Das. 167 I.C. 232 
=9 R.C. 659=41 C.W.N. 220=A.I.R. 1936 Cal. 
8i3. 

-S. 54 —Notice under—Object of. 

The purposes for which S. 54 of the Bengal 
Cess Act requires a notice to be published are (1) 
to inform all concerned of the rate which has been 
fixed for the levy of the cesses, and ( 2 ) to require 
the persons concerned to pay the amount of the 
specified cesses as it falls due. ( N . G. A. Edgley, 
J.) Madan Mohan Das v. Iitendra Nath Roy. 
167 I.C. 248=9 R.C. 664=62 C.L.J. 564= 
A.I.R. 1936 Cal. 781. 

-S. 54 —Notice under—Presumption that 

notice teas in proper form — Non-production of 
copy — Effect. 

Where there is the finding of service of notice 
under S. 54, the Court is entitled to presume un¬ 
less the contrary is shown that this referred to 
service of a notice framed in accordance with law. 
The mere non-production of a copy of the notice 
cannot be regarded as in any way militating against 
the presumption of correctness of form. (Biswas, 
J.) Kamal Krishna v. Sarat Kumar Roy. 179 
I.C. 50=11 R.C. 461=A.I.R. 1938 Cal. 145. 

-S. 54— Re-valuation of estate within which 

rent-free lands were included by Collector's order 
—Liability of such lands for cess—Sendee of 
notice—If necessary. 

The expression “part of a district” in S. 54 (1) 
of the Cess Act covers a case where there is a 
re-valuation of certain specified estates or tenures 
which contained the rent-free lands or to which 
the rent-free lands were attached by an order of 
Collector under S. 71 of the Act. Before, there¬ 
fore, any liability to pay cess could attach to the 
holders of such rent-free lands under S. 56, it is 
necessary to serve notices upon them under S. 54 
of the Act. ( Mukherjea , J.) BhowaniporR 
Zamindari Co., Ltd. v. Birhuti Bhusan Roy. 
44 C.W.N. 389. 

-S. 56 —Liability to cess—Issue of notices 

under Ss. 52 and 54 —If a condition precedent. 

It is clear on the wording of S. 56 that the lia- 
any owner or holder of rent-free lands 
to pay any cess to the owner of any estate or 
tenure under Ch. 4 cannot arise unless there has 
been a due publication of both the notices under 
Ss. 52 and 54. The issue of such notices is in¬ 
deed a condition precedent to the accrual of such 
liability. (Biszeas, J.) Kamal Krishna v. Sa- 
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rat Kumar Roy. 179 I.C. 50=11 R.C. 461= 
A.I.R. 1938 Cal. 145. 

-Ss. 56 and 18 —Owner of larger estate not 

submitting return in Sch. A, Part IV—Right to 
recover cess from owner of rent-free lands cotn- 
prised in his estate. 

The mere fact that the owner of a larger 
estate did not render to the Collector a return in 
the form in Sch. A, Part IV does not disentitle 
him to recover from the owner of the rent-free 
lands comprised in his estate the cess payable by 
the latter under S. 56 of the Cess Act, as it is 
open to the Collector under S. 18 of that Act to 
dispense with the return in that form if sufficient 
cause for so doing is shown to his satisfaction, 
(Derbyshire , C. J. and D. N. Mitter, J .) 
Kiran Chandra v. Sudhansu Sekhar. 169 
I.C. 850=10 R.C. 39=41 C.W.N. 654= 
A.I.R. 1937 Cal. 352. 

—-S. 58 —Suit for cesses under—Non-publi¬ 

cation of notices as required by S. 5-1—Notice 
omitting details of exact amounts and giving wrong 
dates—Legality—Maintainability of suit. See 
Bengal Cess Act, S. 54. 62 C.L. J 564. 

--*— S. 64-A —Scope of—Niskar lands in sepa¬ 
rate possession of each co-sharer—Liability for 
•cess — Limits. 

S. 64-A of the Bengal Cess Act creates joint 
and several liability in all persons who may be 
jointly interested in any rent-free land in respect 
of the cesses payable for it. Where the niskar 
lands constituting one single holding are not 
held jointly by a number of co-sharers but the 
■co-sharers are each in separate possession of 
specified quantity of land within the niskar, either 
in khas or through tenants, each such co-sharer 
will be liable in respect of the land held or owned 
by him, and the principle of joint and several lia¬ 
bility embodied in S. 64-A cannot be extended to 
make a co-sharer in possession of a separate piece 
of land liable for the lands separately held by 
another co-sharer. ( Biswas , /.) Kamal Krish¬ 
na v. Sarat Kumar Roy. 179 I.C. 50=11 
R.C. 461=A.I.R. 1938 Cal. 145. 

*- S. 66 —Proceedings under—Collector mak¬ 

ing valuation of niskar lands and directing inclu¬ 
sion in estate—Claim by proprietor for cess from 
niskar lands—Publication of notice under S. 54 
—If obligatory. See Bengal Cess Act, Ss! 54 
and 56. A.I.R. 1937 Cal. 26. 

- S. 71 —Order including niskar lands in 

■estate after calling for returns from niskardars 
and after valuation—Claim by proprietor of 
estate for cess—Notice under S. 54—If condi-. 
tion precedent. See Bengal Cess Act, Ss 54 
and 56. A.I.R. 1937 Cal. 26. 

~- S. 81 —Owner and occupier—Either pay¬ 

ing more than his dues—Rights of contribution. 

Under S. 81 of the Cess Act the burden of 
cess is equally distributed between the owner 
and the occupier, and if either has been com¬ 
pelled to pay more than his dues he can cer¬ 
tainly recover it from the other by a contri¬ 
bution suit. (Mukherjea and Latifur Rahman, 
77.) New Beerbhoom Coal Co. v. Rai Saheb 
-Chandan Mall Karnani. 186 I.C. 253=12 
R.C. 460=43 C.W.N. 874=69 C.L.J. 501 
-A.I.R. 1939 Cal. 690. 


BENGAL CHILDREN ACT (1922), S. 40. 

-S. 93— Scope—Jurisdiction of Civil Court 

—Suit questioning valuation by cess department 
on ground that it is wrong—Bar of. 

The Civil Court has jurisdiction to grant relief 
in a case where the cess department has acted 
ultra vires and imposed liability for cess on income 
which is not subject to cess. S. 93 of the Cess 
Act is no bar to such a suit. The section does 
not bar a suit to establish that the amounts on 
which a person has been assessed is not subject 
to the Cess Act; but it does bar a suit in which 
the contention is not that the cess department 
has acted ultra vires , but merely that its deci¬ 
sion is wrong. ( Ayarwala and Varma, JJ.) 
Braja Behari Dass v. Ram Nariayan Rai. 17 
Pat. 436=4 B.R. 475=10 R.P. 547=1938 
P.W.N. 459=174 I.C. 752=19 Pat.L.T. 352 
=A.I.R. 1938 Pat. 362. 

-S. 95— Cess returns — Admissibility — Ex¬ 
tent and purpose of. 

A cess return is admissible in evidence not only 
against the persons filing it but also against the 
heirs and representatives of the persons filing 
and for all purposes, including the identity of the 
lands, and also for showing that certain state¬ 
ments made later contrary to the admission in 
the cess returns are false. (R. C. Mitter, J.) 
Kiran Chandra Roy Bahadur Vt . Ta^a,k Nath 
Gangopadhyay. 166 I.C. 460=9 I.C. 528 — 
40 C.W.N. 566=A.I.R. 1936 Cal. 456. 

- S. 99 —Notification under—Rent payable 

to tenure holders — Collector’s power to Collect. 

After a notification is issued under S. 99 of 
the Cess Act in respect of an estate which has 
fallen into arrears of cess, the Collector is not 
only authorised to collect the rent payable directly 
to the owners of the estate but also the rent paya¬ 
ble by the tenants to the intermediate tenure-hold¬ 
ers. The latter have no right to receive any sum 
due as rent from the tenants which have already 
been paid to the Collector or which have not 
yet been paid to him. ( Edgley , /.) Dilip ICu- 
ar Dutta v . Sridhar Dalni. I.L.R. (1940) 1 
Cal. 339=44 C.W.N. 259=A.I.R. 1940 Cal. 


———S. 99 —Withdrawal of attachment—Power 
of Collector. 

The Collector has jurisdiction to withdraw an 
attachment made by him under S. 99 of the Cess 
Act. (Mitter and Rau , JJ.) Kumar Narendra 
Nath Roy v Midnapore Zemindary Co., Ltd. 

r'°i C 'i I Tc^* 218=44 C.W.N. 38=A.I.R. 1940 
t^al. 115. 


—-7-Sch D —Words 'his’ and his lands’— 

Meaning of. 

The word ‘his' in Sch. D means ‘heir' and 
words his lands' refer to the lands held by the 
owners and holders’ of lands mentioned before. 

{ Biswas , J.) Kamal Krishna v. Sarat Ku- 

S°T* 179 R c - 50=R.C. 461=A.I.R. 
1938 Cal. 145. 

BENGAL CHILDREN ACT (II OF 1922), 

S. 40— Custody—Meaning of. 

The question whether a person has the custody 
of another within the meaning of S. 40 of the 
Bengal Children Act is purely a question of fact, 
and no question of lawful custody or legal custody 
arises. ( Bartley and Khundkar , JJ. ) Bhagawati 
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BENGAL COURTS OF WARDS ACT 
(1879), S. 61. 

Dasi v, Emperor. 177 I.C. 943=11 R.C. 302= 
39 Cr.L.J. 974=42 C.W.N. 983=A.I.R. 
1938 Cal. 638. 

BENGAL COURT OF WARDS ACT (IX 

OF 1879), S. 6 —‘Proprietor of an estate 1 —Exe¬ 
cutrix and tenant for life under a will—If a pro¬ 
prietor. 

Where a Hindu testator had bequeathed a life- 
estate in all his properties to his wife and also 
appointed her as an executrix, the widow after 
the death of the testator is the ‘proprietor of the 
estate’ within the meaning of S. 6 of the Bengal 
Court of Wards Act. ( Panckridge , J .) Indu- 
mati Df.bi v. Bengal Court of Wards. I.L.R 
(1938) 1 Cal. 476=181 I.C 973=11 R.C. 879= 
42 C.W.N. 230=A.I.R. 1938 Cal. 385. 

-S. 6 (a )—Declaration under—If a ittdicial 

act—Notice to persons affected — Necessity. 

In making a declaration that a person is a dis¬ 
qualified proprietor under S. 6 (a) of the Act the 
Court of Wards acts judicially. It would be 
wrong to say that it is a purely administrative act. 
Hence the person affected by such a declaration is 
entitled to notice. ( Panckridge, J.) Indumati 
Dedi v. Bengal Court of Wards. I.L.R. (1938) 
1 Cal. 476=181 I.C 973=11 R.C. 879=42 C.W. 
N. 230=A.I.R. 1938 Cal. 385. 

-S. 6 (a)—Declaration under—If a matter 

concerning revenue under S. 226 (1) of Govern¬ 
ment of India Act. See Government of India 
Act, S. 226 (1). I.LR. (1938) 1 Cal. 476=42 C. 
W. N. 230=A. I. R. 1938 Cal. 385. 

-S. 7 —Taking charge of property—Facts to 

be considered—Opportunity to person affected to 
show competency to manage. 

Before the Court of Wards can take charge of 
the property of a person under S. 7 of the Act 
after a declaration of the incompetency of the 
proprietor to manage it, the Court of Wards must 
consider whether there exist materials to warrant 
such a declaration. Principles of natural justice 
require that the proprietor should have an oppor¬ 
tunity of testing those materials and of establish¬ 
ing competency to manage. ( Panckridge , J.) 
Indumati Dedi v. Bengal Court of Wards. I.L 
R. (1938) 1 Cal. 476=181 I.C. 973=11 R.C. 879 
=42 C.W.N. 230=A I.R. 1938 Cal. 385. 

-(as amended by Act VI of 1936), S. 10 C 

— Applicability—Pending execution proceedings. 

S. 10-C of the Court of Wards Act as amended 
by Act VI of 1936 applies not only to decrees 
already obtained before Act VI of 1936 came into 
force, but also operates upon execution pending 
at the date of the commencement of the said Act. 
(R. C. Mitter and Mukherjca , JJ.) Habiba Bibi 
v. Ramranjan Mallick. I.L.R. (1937) 2 Cal. 
54=171 I.C. 226=10 R.C. 252=41 C W.N. 401 = 
A.I.R 1937 Cal 207. 

-S 10 (c) (as amended by the Amending 

Act of 1936)— Applicability — Co-judgment-deb¬ 
tors with Wards of Court — Section, if can be con¬ 
strued to affect them adversely—Retrospective 
operation. 

The new S. 10 (c) of the Court of Wards Act 
is retrospective in its operation and its provisions 
apply only to the person or property of a Ward, 
and other persons cannot avail themselves of the 
protection afforded by the section merely because 
they happen to be co-judgment-debtors with 
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BENGAL COURT OF WARDS ACT 

(1879), S. 51. 

Wards of Court. Nor is there any reason for 
reading into the section any limitation to the 
effect that the section is not to operate in cases, 
where as a result of protecting the property of a 
ward, the interests of others are adversely affect¬ 
ed. ( Costello, Ag.C.J and Edgley, J ) Promode 
Chandra Sinha Sarma v. Narendra Narain 
Majumdar Choudhry. 175 I.C. 172=10 RC 
797=66 C.L.J. 321=A I.R. 1938 Cal. 297. 

-S. 10 (c)— Appointment of receiver—Power 

of Court. 

Under S. 10 ( c ) of the Court of Wards Act, the 
Court can appoint a receiver in respect of the 
property under the management of the Court of 
Wards. But that receiver will not be able to 
take possession until he can do so in accordance 
with the terms of the Act. ( Remfry , /.) 

National Insurance Co., Ltd. v. Gaganendra 
Nath Tagore. 42 C W.N. 374. 

-S 10 (c)— If confers absolute immunity, 

S. 10 ( c ) of the Court of Wards Act does not 
confer absolute immunity upon a ward of the 
Court of Wards. (Henderson and Sen, JJ.) K. 
G. M. Faroqui v. Habibur Rah am an Chow- 
dhurv. 44 C W N. 749 

-S. 10 C [inserted by Assam Court of 

Wards (Amendment) Act, 1937]— If void — 
Government of India Act , 1935, 5. 107. 

S. 10-C inserted in the Bengal Court of Wards 
Act in force in Assam by the Assam Court of 
Wards (Amendment) Act, 1937, is not repugnant 
to any existing Indian Law and is, therefore, not 
void by virtue of S. 107 ( 1 ) of the Government of 
India Act. ( Mitter and Ran, JJ.) G. P. Stewart 
v. Brotendra Kishore Roy. 184 I.C. 689=2 
Fed.L J. 112=69 C.L.J. 573=12 R.C. 271=43 C. 
W.N. 913=A.I.R. 1939 Cal 628. 

-Ss. 51 and 52 —Construction and scope — 

Power of Court of IPards under—Suit against 
minor represented by manager of Court of Wards 
as guardian—Power of Court of ll’ards to remove 
and make fresh appointment successively—Duty 
of Court — Procedure. 

When a suit is instituted against a minor who 
is a ward under the Court of Wards, through the 
guardianship of the manager of the Court of 
Wards as required by S. 51 of the Court of 
Wards Act, the Court of Wards has authority 
under S. 52 ot the Act to appoint another person 
to represent the minor in place of the manager. 
They can likewise exercise the power of appoint¬ 
ing a guardian successively from time to time as 
occasion arises. The proper procedure in such a 
case is to communicate the appointment to the 
Civil Court which has to recognise the appoint¬ 
ment and is bound to substitute the new appointee 
in place of the person on record as guardian. The 
Court of Wards is not functus officio as soon as 
it has appointed a guardian. It has the power to 
remove him and appoint another in his place, and 
on the communication of such removal and 
appointment the Civil Court is bound to recog¬ 
nise the same and to make necessary substitution. 
(Khaja Mohammad Noor and Saunders , JJ.) 
Chhoti Rani Saheba v. Kumar Britpf.o Nara- 
yan Singh. 15 Pat. 667=167 I.C. 233=9 R.P. 
399=3 B R. 288=A I.R. 1937 Pat. 108. 

S. 51— Suit against disqualified proprietor — 
Court of Wards taking charge pending suit — Re¬ 
presentation of zvard — Necessity—Nature of 
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S. 51. 

amendment required—Formal order—Absence- 
Effect on acts of parties and decrees of Court. 

Whether a suit is brought before or after the 
Court of Wards has assumed charge of the pro 
pepty of a disqualified proprietor, the Court of 
Wards manager or the Collector should be made 
guardian and must represent the ward in the suit. 
If an amendment is required owing to the Court 
of Wards taking charge pending the suit, the 
amendment must produce the result set forth in 
S. 51. The suit against the proprietor becomes 
defective upon his becoming a ward of the Court 
V'-ards and the suit is to be reconstituted to 
satisfy S. 51. A proper formal order to that 

effect should always be made, but if the proper 

parties are on the record and are dealt with on 

the correct footing, the mere want of formality 

will not make void the bargain of the parties and 
the decree of the Court. Where therefore in a 
suit against the proprietor, the manager, Court of 
Wards, is added as an additional defendant, on 
the manager assuming charge of the property, 
and a compromise is arrived at between the par¬ 
ties, the validity of the compromise depends en- 
tirely upon whether the Court of Wards consent¬ 
ed on behalf of the proprietor. If they did, the 
absence of a formal order making the manager 
guardian ad' litem as distinct from an additional 
defendant does not invalidate the decree. (Sir 
Ceorge Rankin.) Braja Sunder Deb v. Bajendra 

7nn~^ c? H 4 NJ ^£ E0 * 65 1 A S7 =M Bom L R. 
I22"?L S T L A R i. 290 = 10 RP -C. 160=66 C.L.J. 

493=172 I.C. 643=42 C W N 289—19 Pat LT 
S2r!?2 8 ° f R 57=1938 A.L R7 84=4 Br! 

248—1938 P.W.N 129=17 Pat 1—A I R 1938 

P.C. 49=(1938) 1 M.L.jl 590 (P cT) • 

~ Ss. 51 and 56 — Suit filed in High Court — 
Manager of Court of Wards—If necessary party. 

• V\ e man ager appointed by the Court of Wards 

Court \ eC tf a t ry . L Par r y to a suit filed in ‘he High 
Co "r‘- S- 51 of the Court of Wards Act is not 

therefore th° the ,. H ' gh Court under S. 56, and 
wtr!/ r r^ he ordlnar y procedure must apply. 

• a I ds ° f Court are not persons under a disability 
within the meaning of C. P. Code. (Remfry, J ) 

Insu ^nce Co ltd. v. Gaganendra 
Nath Tagore. 42 C.W.N. 374. 

— S. SS— Scope—Suit instituted before estate 
Necessity ^ C ° Urt Wards—Permission— 

. §*. 55» Court of Wards Act, simply prohibits 
initiation of litigation on behalf of'a ward by the 

with the authorisation of a Court 
of Wards. The prohibition does not extend to a 
migation which is already in progress when the 
Court of Wards assumes charge of the estate of 

! h * 'TL a L d c Ti he A ct efficiently provides for such 
a case in b. 51 under which the manager is to be 

named as next friend or guardian for the suit and 

?? r * es i th t e war ^ . Where therefore a suit is 
nstituted by the plaintiffs before their estate is 

tw n *u Ver by the . Court of Wards, the mere fact 
j e . st ate is taken over by the Court of 
?, du . r,n s ^e pendency of suit does not take 
way the jurisdiction of the Court to try the suit 
y r f? Son of the suit having been instituted with- 

R 1oon of the Court of Wards. A.I. 

yf 1^7, Ref. (Macpherson and Dhavle, 
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BENG. EMBANKMENT ACT (1882), S. 6. 

T T M? 8 f T P r> 435 = 1936 P-W.N. 127 
— 17 Pat.L.T, 118=A.I.R. 1936 Pat. 114. 

7777r S \ 59 n A r; ¥ an °9er of estate under Court 

of Wards—Public servant. 

w Th f manager of an estate under the Court of 

Wa n n f^°r by the operation Of 

b. 59-A of the Court of Wards Act, a public ser¬ 
vant within the meaning of the Penal Code. 
(Harries C J. and Manohar Lull, JJ.) Angelo v. 
Kandan Manjhi. 185 I C. 738=6 B R 241 — 

A^LR?1940 Pat. £ 6 L J - 221=1940 P W N ' 233 = 

——Ss. 69 and 70 -Rule 115-7/ ultra vires. 
W „J 1S 4 ° ! he rules made under the Court of 
Wards Act is not ultra vires. Ss. 69 and 70 em- 

P °J er ^ the , makln g of such a rule. (Harries C J 
and Manohar Loll. J.) Angelo Kandan 

—ai N (- HI t J 8 5o I , C ‘ 738=6 B R 241=12 R.P 440 
Pat 3 C 16 L J ' 221=1940 P-W.N. 233=A.I.R 1940 

AI G C £i? RT OF WARDS REGULA- 

Oudlu ° 1793) ’ C1 —Applicability to 

Be '? gal Regulation X of 1793 applied to 
Oudh and a disqualified proprietor could not 
without the previous consent of the Court of 
Wards give authority to his widow to adopt 
(Thomas J.) Mata Baksh Singh v. Ajodhia 
Baksh Singh. 163 I.C. 770=9 R O 1-1936 
OL.R 378=A I.R. 1936 Oudh 34? ‘-i 036 

M™T A ArT C qn M nS AL LAW AMEND¬ 
MENT ACT (VI OF 1930), S 2 (l)-Order 

disobedience. year ~ Pr osecution for its 

An order was made on 7th January, 1933 and 
was amended on 31st May, 1933. There was a 
further order on 14th June, 1934. There was no 

3U?M ° f 1 o» 0rd .t rS dated 7th January, 1933 and 
31st May, 1933 within,the time required by law but 

necused was charged with disobeying the order 
on 2nd July, 1934. 

Held, that the order was no longer in force at 
the time when the accused was alleged to have 

tndbnll 6 n\ “"pi 2 "' J u, y- 1934 - (Lor t Williams 

160 l r Bhowmik v. Emperor, 

iou i.t. 743=8 R C. 452=37 Cr L T 377—103* 

Cr.C 72=A.I.R. 1936 Cal 16. ’ J 1936 

BENGAL CRUELTY TO ANIMALS Arm 
(I OF 1920), S 6— Charge of performing phookT 
on milch animal Conviction for being owner of 

that animal—Legality—Re-trial T 

There are two branches to S. 6 of the Bengal 

^hi Ue !l y to f A n,ma,s Act The first makes punish-- 
a de ' offence , of performing the operation of 
phooka on a milch animal and the second Jays a 
penalty upon the owner of an animal upon which 

whoT/fT ' S P? rfor , med - ^ an accused person 
-7 s , ch V ge l on y under ‘he first branch is- 

t Un e 7 he S ? COnd bran eh, it is necessary 
in the intere-t of justice that he should be re-tried 

IM nCC i ?f, which he has been convicted. 

{Khundkar and Edgley, JJ.) Dargahi Miah v. 

1940 C°aT 328 C W N - 398=71 CL j 179=A.I.R. 

BENGAL EMBANKMENT ACT (II OF 
1882), S. 3—"Water-course”—If includes "a 
river.” See S. 76 (b) infra. 43 C W.N. 391. 

-S. 6— Publication of notification under 


JJ,) "MTrLAreuNNissA^^EhJR&A IDass ! 0 if Pat. sf^bfi^Fr^esumpfioFunderffavailablf.^ 0 ^^^’ 
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BENG. EMBANKMENT ACT (1882), S. 56. 

Apart from the difficulty of getting direct pro°f 
of local publication of notification under S. 6, 
Bengal Embankment Act, relating to the provi¬ 
sions of S. 76 ( b) of the Act, after an interval of 
time exceeding 25 years, the Crown can be per¬ 
mitted to rely on the presumption under S. 114, 
CIs. (e) and (/>, Evidence Act, namely, that judi¬ 
cial and official acts have been regularly perform¬ 
ed and that the common course of business has 
been followed in particular cases. {Rowland, J.) 
Ramadhikari Singh v. Empf.ror. 166 I.C. 699 = 
9 R.P 337=38 Cr.L.J. 266=3 B.R 214=A.I.R. 
1937 Pat. 14. 

-Ss 56 and 57— Notice under—If condition 

precedent to creation of liability. 

A notice under S. 56 or 57 of the Bengal Em¬ 
bankment Act is a condition precedent to creation 
of liability of the proprietor or the tenure-holder, 
as the case may be, and unless and until due pub¬ 
lication or service of the notice is proved the very 
foundation of the liability is taken away. (Muk- 
herjeaand Latifur Rahman, JJ.) Jadunath 
Banekjef. v. Secretary of State. I.L.R. (1939) 
2 Cal ‘268=187 I.C. 477=12 R C. 581=43 C.W. 
N. 102l=A.I.R. 1939 Cal. 617. 

—--S. 76 (b)— Offence under—Obstruction of 

river. 

S. 76 ( b ) of the Bengal Embankment Act clearly 
applies in a case in which there has been a diver¬ 
sion or obstruction of a river, as the expression 
4 'water-cour$e” in S. 3 of the Act includes a river. 
(Ed iley, J.) Pasupati Karmakar v. Emperor. 

I. L.R (1939) 1 Cal. 334=183 I.C. 470=40 Cr L. 

J. 808=12 R C. 162=43 C.W.N. 391=A.I.R. 1939 
Cal. 528. 

-—S. 76 (b)—Prosecution under—Notification 

extending Act to area—Absence of direct proof— 
Effect — Presumption as to official acts under 
S. 114, Evidence Act—If sufficient. See Bengal 
Embankment Act, S. 6. A.I.R. 1937 Pat. 14. 

--Ss. 76 (b) and 79— Accidental breach in 

embankjnent—Repair without Collector’s permis¬ 
sion—Conviction by Sub-Deputy Magistrate — 
Order to remove obstruction within fortnight — 
Propriety—Order by District Magistrate after 
period of limitation modifying order for removal 
—Jurisdiction to pass. 

Certain tenants who repaired accidental brea¬ 
ches in an embankment without the permission of 
the Collector were convicted and fined under S. 76 
(b) of the Bengal Embankment Act by a Sub- 
Deputy Magistrate. He made no investigation 
and without giving much consideration to the 
matter also added an order, apparently under 
S. 79. “to remove the obstruction within a fort¬ 
night.” A third party then applied to the Magis¬ 
trate to stop the removal of the obstruction, but 
the Magistrate, holding that he had no jurisdic¬ 
tion to revise his order, directed him to the Dis¬ 
trict Magistrate. The latter, long after the period 
of appeal had expired, modified the order of the 
Magistrate, by setting forth that the order for 
removal of the obstruction need not be carried 
out. 

Held, in revision, that the order of the District 
M igistrate modifying the order of the Magistrate 
and the order of the Magistr ate to remove the 
obstruction were both improper and without 
jurisdiction and must therefore be set aside. 
(M lrpherson, J.) Kameshwar Singh Bahadur 
v. Emperor. 163 I. C. 965=9 R.P. 74=37 Cr. 


BENG. ESTATES PARTITION ACT(1897), 

L.j] 875=17 Pat.L.T. 412=1936 P.W.N. 383= 
1936 Cr.C. 660=A.I.R. 1936 Pat. 413. 

-S. 79 — Procedure—Conviction under S. 76 

(b) —Proper order—Restoration of status quo. 

The system of embankments in North Bihar is 
very complex and it is extremely hazardous .to 
interefere with them in any way without the 
advice of a competent engineer and full inquiry. 
The Bengal Embankment Act is largely composed 
of provisions designed for the maintenance of the 
status quo and to prevent interference therewith 
except by competent persons or under competent 
advice or sanction. Where therefore certain 
persons erecting a new embankment are convicted 
under S. 76 (6), the proper order to be passed 
under S. 79 is one directing them to demolish so 
much of the embankment as is a new embankment 
and to remove so much of the new earth as is an 
addition to the existing embankment, thus restor¬ 
ing the locality as nearly as possible to its status 
quo ante. (Rozvland, J.) Ramadhikari Singh v . 
Emperor. 166 I.C. 699=9 R.P. 337=38 Cr.L.J. 
266=3 B.R. 214= A.I.R. 1937 Pat. 14. 

- S. 80 —Publication under—Whether tnatida . 

tory. 

The publication under S. 80 is directory and not 
mandatory. (Rowland, J .) Ramadhikari Singh 
v. Emperor. 166 I.C. 699=9 R.P. 337=38 Cr 
L.J. 266=3 B.R. 214=A.I.R. 1937 Pat. 14. 

- S. 86 —Order of Collector under—Jurisdic¬ 
tion of Civil Court. 

An order of apportionment of costs passed by 
the Collector under S. 86 of the Bengal Embank¬ 
ments Act cannot be questioned in a Civil Court. 
Such an order would not be ultra vires simply 
because the Collector apportioned costs on cer¬ 
tain lands which he should not have done under 
the provisions of the Act. It may be at the most 
an erroneous decision or an irregular exercise of 
the jurisdiction which the Collector undoubtedly 
possessed, and in no sense it can be said to be an 
usurpation of jurisdiction by the Collector which 
would make the order a nullity or without juris¬ 
diction. ( Mukherjea and Latifur Rahman, JJ.) 

ADUNATH BaNERTEE V. SECRETARY OF STATE. 

.L,R. (1939) 2 Cal. 268=187 I.C. 477=12 R.C. 
581=43 C.W.N. 102l=A.I.R. 1939 Cal. 617. 
BENGAL ESTATES PARTITION ACT 
(V OF 1897), Ss. 5 (2) and 28 — Decree declar¬ 
ing proprietor's interest over specific plots in 
estate—Jurisdiction of Civil Court to make— 
Executabilily when partition proceedings are pen¬ 
ding and when they have terminated. 

It is competent to a Civil Court to make a 
decree declaring the plaintiff’s proprietary right 
in an estate and the extent of his interest in res¬ 
pect of specified plots in the estate, whether par¬ 
ti tioii proceedings by the revenue authorities are 
pending or have terminated. Such a decree can-, 
not be regarded as one not warranted by law. 
The decree must be made in reedgnition of the 
partition proceedings and framed in such a 
manner that the partition proceedings may not be 
nullified. If the partition proceedings are still in 
progress, the successful litigant in the Civil Court 
may ask for a sub division in the new estate into 
which the lands claimed by him have fallen, 
whereas if the partition proceedings have conclu¬ 
ded, he occupies merely the position of a co- 
owner with the proprietors of the new estate with¬ 
in which the disputed lands have been included. 
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The decree can be given effect to in either case. 
If the proceedings are pending, the new estate 
into which the disputed lands have fallen can be 
sub-divided. If, on the other hand, they have 
been completed, the plaintiff is entitled to have 
assigned to him as his separate estate the specific 
lands under S. 5 (2) of the Act. The decision of 
the Civil Court must be taken in effect to be a 
■direction to divide off the lands from the new 
estate and to assign to the plaintiff as a separate 
estate in accordance with S. 28 of the Act. 
(Nazim Ali and Hendersan , JJ.) Sasi Kanta 
Acharjee Choudhury v. Rajendra Kumar 
Chakravarty. 40C.W.N. 112. 

—-—~S. 7— Suit for partition of zemindari—Ad¬ 
mission of prior partition of bakasht lands — Pat - 
tidars collecting rents separately from tenants— 
Effect—Power of Court to pass decree . 

Where it is admitted in a partition suit, that 
int bakasht lands of the estate or zemindari were 
divided sometime previously, but the land in the 
occupation of the tenants was not divided 
although each of the pattidars collected his share 
of the rents separately from the tenants, that 
amounts to a complete partition of the proprie¬ 
tary interest, and the Court cannot pass a decree 
for partition. If the Civil Court passes a decree 
for partition in such a case, it must be vacated. 
(Agarwala and Varma. JJ ) Mukund Tha v. 
Dhorup Narain Jha.. 160 I.C. 921 (1)=8 R.P. 
397 (0=1936 P.W.N. 23=17 Pat.L.T. 104 = A. 
I.R. 1936 Pat. 77. 

■Ss. 22 and 25 — Partition by Collector■ 


Lands claimed as raiyati treated as bakasht— 
Suit in Civil Court for declaration that such land 
is occupancy jote or falls under S. 22 (2), B. T. 
Act, and for decree directing to be entered as jama 
in batwara papers — Maintainability—Specific 
Relief Act , .S’. 42 —Jurisdiction of Civil Court. 

The High Court (or a Civil Court) cannot set 
aside or alter a partition which has been effected 
by a Revenue Court of competent jurisdiction; it 
cannot be said that the Revenue Court was acting 
without jurisdiction merely because, regarding a 
matter for which there is no special provision in 
the Bengal Estates Partition Act, it adopted a 
view which, though contrary to the view taken by 
the High Court, cannot yet be said to have been 
unreasonable. A co-sharer landlord of a village 
which has been partitioned by the Collector, who 
was a party to the collectorate partition proceed¬ 
ings and was allotted his due share of the assets 
of the mahal which was fixed in his presence, 
cannot maintain a suit for a declaration that 
certain lands treated as bakasht lands in such 
partition are his occupancy jote and in the alter¬ 
native that he has the peculiar right in them which 
is defined in S. 22 (2) of the Bengal Tenancy Act 
and for a decree directing that the amount of 
rental payable by him before the partition may be 
’ entered in the batwara papers as the jama of the 
said lands. To give a decree to the plaintiff co- 
sharer in such terms would involve the re-adjust¬ 
ment of the assets not only so far as he is con¬ 
cerned,* but also so far as the other co-sharer- 
■ landlords are concerned. Such an order is clearly 
beyond the jurisdiction of the High Court-or 
Civil Court. Nor can a mere declaration of the 
plaintiff’s right under S. 22 (2) of the B. T. Act 
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be granted, though he would be entitled to it, 
because no consequential relief can be granted to 
him. In view of S. 42, Specific Relief Act, and 
the settled practice of the Court not to grant any 
declaratory decree when that would be of no 
avail to the party seeking it, the suit cannot be 
maintained. It is a matter for the revenue 
authorities to decide whether the partition should 
be re-opened in order to relieve the plaintiff of 
the hardship involved. ( Fazl Ali and Madan, JJ.) 
Bhairo Singh v. Shamsundar Prasad. 173 I C. 
849=10 R.P, 453=4 B R. 347=18 Pat L.T. 843= 
1937 P.W.N 816=A.I.R. 1938 Pat. 76. 

—Ss 23 to 27— Question of extent of pro¬ 
prietor s interest in estate—Jurisdiction to decide 
—Partition proceedings—Claim to separate pos¬ 
session of specific plots on basis of private ar¬ 
rangement—Finding of no partition and no sepa¬ 
rate possession—Subsequent suit for declaration 
of proprietary interest over such plots—Jur sdic - 
tion of Civil Court—If barred under S . 119. 

Ss. 23 to 27 of the Bengal Estates Partition Act 
show that a Civil Court has jurisdiction to decide 
questions of title or extent of interest not only 
between a proprietor and a stranger, but also 
between proprietors themselves. The revenue 
authorities have no power under the Act to 
determine finally the question of extent of inter¬ 
est or of right or title. Where a Partition 
Deputy Collector partitions an estate on the 
footing that ‘the estate was not divided by 
private arrangement formally agreed to by all the 
proprietors and that the proprietors were not in 
possession of separate lands representing their 
interest in the estate, as alleged by the plaintiff 
co-sharer-proprietor, a suit by the co-sharer pro¬ 
prietor for a declaration that the interest in the 
parent estate is the proprietary right over cer¬ 
tain specific lands claimed by him on the basis of 
the private arrangement set up, can be entertained 
by the Civil Court. Such a suit is not barred 
under S. 119 of the Estates Partition Act, the 
question raised in the suit being a question about 
the extent of plaintiff’s interest in the estate 
(Nasim Ali and Henderson, JJ.) Sasi Kanta 
Acharjee Choudhury v. Rajendra Kumar 
Chakravarty. 40 C.W.N. 112. 

--S 25— Partition order by Revenue Court- 

Interference by Civil Court — -Injunction to bat- 
warz Court to stay proceedings—Civil Court's 
jurisdiction to issue—Allotment of lands—Juris¬ 
diction. 

. The Civil Court has no power to issue injunc¬ 
tion to the bativara Court. It should be very 
slow to interfere with the jurisdiction which is 
eX S r i5 , ^ a Revenue Court upon powers confer¬ 
red by the Revenue Court by the Estates Parti- 
tion Act. When such interference ’-is invoked, 
the facts must be scrutinised with particular care, 
it falls to the Revenue Officers during the bat- 
wara to consider and decide for themselves 
whether or not S. 77 of the Act should be applied 
to the case in the matter of allotment of lands. 
In such matters the jurisdiction of the Civil 
Court is limited. ( Dhavle and Agarwala, JJ.) 
Gopalji Jhazj Gatendra Narayan Singh. 15 
Pat. 404=162 I G. 210^=8 R.P, 513=1936 Pat 

W.N. 109=17 Pat.L.T. 109=A.I.R. 1936 Pat* 
226 . . 

- . i "S. 48—Record of existing rents and assets 

published under—If admissible as public or 
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official record. See Evidence Act, Ss. 13 and 
35. 40 CW.N.821. 

-S 77—Allotment of lands—Application of 

S. 77— Jurisdiction of Civil and Revenue Courts. 
See Bengal Estates Partition Act, S. 25. 17 

Pat.L T. 109=A.I.R. 1936 Pat. 226. 

-S. 81— Rent fixed by Batwara officer 

on basis of illegal enhancement made prior to 
partition—Party holding landlord's interest oj 
well as tenant’s interest not objecting—Subsequent 
plea of illegal enhancement in suit for rent—If 
open. 

A party who, having two capacities in a village, 
both of a landlord and of a tenant, allows the 
partition to proceed on a certain basis and gets 
advantage under it, cannot be allowed later on to 
claim that his right as a raiyat has been inter¬ 
fered with and thereby practically ask the whole 
partition to be reopened. The plaintiffs and the 
defendants and some other persons held a sepa¬ 
rate patti of eight annas in a village. In that patti, 
the defendants, in addition to their having some 
other land as well, had a holding, of which the 
rent was enhanced by some contract to a figure I 
which was undoubtedly illegal under S 29 of the 
Bihar Tenancy Act. Subsequently there was a 
collectorate partition in which the plaintiffs were 
allotted a separate estate for their share in the 
parent estate, which included five plots out of the 
holding of the defendants. Under S. 81 of the 
Estates Partition Act, the Batwara officer fixed 
the rent payable by the defendants to the plaintiffs 1 
on the basis of the enhanced rent. The defen- ! 
dants allowed the partition to proceed on that 
basis and raised no objection, and got assets in I 
respect of their own share on that basis. In a 1 
suit by the plaintiffs for rent fixed under S. 81, 
the defendants pleaded that the enhancement of ; 
rent prior to partition was void under S. 29 of the 1 
Bihar Tenancy Act and hence illegal. 

Held, that the defendants, having got the i 
advantage of an enhanced asset for the purposes j 
of the partition and having allowed the plaintiffs , 
to get their takhta on that basis, could not be 
allowed to turn round and say that the rent fixed 
by the Collector under S. 81 of the Partition Act i 
was illegal and irrecoverable. ( Noor , J.) 
Kishore Raman Prasad v. Hanuman Singh. 
178 I.C 567=11 R.P 275=5 B R. 113=1938 P. 
W.N. 147=A.I.R. 1938 Pat. 509 

-Ss. 81 and 99— Construction and scope — 

Holding under some landlords under pattidari 
arrangement between co-sharer landlords — Dis¬ 
possession of tenant from one plot and consequent 
suspension of rent—Subsequent batwara by 
Collector—Allotment of dispossessed plot and 
another to one landlord—Right of tenant to claim 
suspension of rent—If u encumbranceP 

The plaintiff landlord became the owner of a 
holding consisting of two plots of land as the 
result of a collectorate batwara. Prior to the 
batwara, the tenant-defendant who was a settled 
raiyat had a cash holding consisting of 10 plots in 
the takhta of one set of landlords under a patti¬ 
dari arrangement among all the landlords in the 
nature of an imperfect partition. Out of the 10 
plots the landlords dispossessed the tenant from 
one plot, which led to the result that the tenant 
was held entitled to suspension of rent as regards 
all the other plots including one of the two plots 
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1 comprising the holding of the plaintiff. The latter 
| having sued the defendant for rent of the hold¬ 
ing, the tenant defendant pleaded suspension 
of rent in respect of that plot in bar of 
| suit. 

Held , (1) that the tenant's right to suspension 
of rent was not affected by the batwara proceed¬ 
ings and that the dispossession of the tenant from 
the one plot could not be regarded as an encum¬ 
brance created by the evicting landlords under 
S 99 of the Estates Partition Act; (2) that the 
provisions of S. 81 of the Act did not entitle the 
tenant-defendant effectively to insist in the bat¬ 
wara proceedings that his holding shall or shall 
not be divided in a particular way; (3) that the 
Estates Partition Act did not contain any provi¬ 
sions which could be regarded as depriving the 
tenant, by reason of the batwara, of his right to 
suspension of rent for the balance of his holding; 
(4) that the dispossession of the tenant from the 
plot having benefited all the landlords by reason 
of its conversion into bakasht, it was not unfair 
that the bar of suspension of rent should continue 
to apply to all the plots of the tenant’s old hold¬ 
ing, in whichever pattis they might fall as a result 
of the batwara ; and (5) that consequently the 
defendant must be held entitled to suspension of 
rent in regard to the dispossessed plot and should 
be made liable for the rent of that part only of 
the present holding which did not form part of 
the old holding. ( Courtney-Terrell , C.J. and 
Dhavlc, J.) Khublal Singh v. Ishri Prasad. 
15 Pat. 443=161 I C 109=8 R.P. 433=17 Pat. 
L.T. 155=1936 P.W.N. 236=A.I.R. 1937 Pat. 
200 . 

■-S. 81 — Order under—If can be challenged 

in rent suit. 

An order passed by a partition officer while 
acting under S. 81, exercising the powers of 
quasi-judicial officer, cannot be challenged by 
way of defence to a suit for rent in absence of 
other parties to the partition. It can only be 
challenged by a suit or proceeding in which all 
the parties to the partition are parties. 29 C.W. 
N. 221, Foil. (Jack, J ) Narendra Kishore Roy 
v. Keramat Ali Munshi. 161 I.C. 214=8 R.C. 
489=A.I.R. 1936 Cal. 63. 

- S. 81 (3) — Partition of estate — Presump¬ 
tion as to service of notice. 

In case of partition of an estate the presump¬ 
tion is that the proceedings were regularly taken 
and that partition would not have been carried 
out unless the regular notices as required by S. 81 
(3) have been served (Jack, J.) Narendra 
Kishore Roy v. Keramat Ali IOunshi. 161 I.C. 
214=8 R.C 489^=A.I R 1936 Cal. 63. 

- S. 99 — Applicability — Co-sharers — Bakasht 

lands—Some co-sharcrs placed in possession 
for convenience of management—Settlement 
of raiyats by latter in course of management — 
Acquisition of occupancy rights—Subsequent 
partition—Lands allotted by Partition to co-sharer 
subject to tenancy—Right to eject tenants. 

Where all the co-sharers put one of their 
number in sole possession of a particular portion 
of the estate, there is an implied authority giving 
him the right to represent them for all the ordi¬ 
nary details of management, including the settling 
of raiyats upon estate land for convenience of 
cultivation. Of course it would extend only to 
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acts done in good faith for the benefit of the 
estate. Such settlements made in good faith 
would not be encumbrances so as to attract the 
operation of S 99 of the Estates Partition Act. 

Certain bakasht lands were in possession of some 
of the co-sharers under a private arrangement 

made for convenience; the co-sharers in posses- 
sion gave the defendants a raiyati settlement in 
ldH faslt, since when the defendants remained in 
cultivating possession. The defendants were 
settled raiyats of the village and the settlement 
was made in the ordinary course of management 
ot the estate and was a prudent act. There was 
no protest at any time by the other co-sharers, 

one of whom was the plaintiff. In 1923. there 
were partition proceedings under the Estates 
Partition Act, and on their conclusion in 1927, the 

different proprietors were given delivery of pos¬ 
session over the takhtas or allotments assigned to 
them respectively. The bakasht lands which had 
een settled with the defendants were allotted to 
the plaintiffs takhta on partition subject to the 
tenancy. The plaintiff, who was one of the co¬ 
sharers, brought a suit for recovery of posses¬ 
sion by ejecting the defendants and for mesne 
proms 

a ^ th ?. t S' 99 of the Estates Partition 
Act had no application to the case; (2) that the 
settlement of the defendants on the land having 
been made in the ordinary course of management, 
and having been a prudent act, the defendants 

had become the tenants of the plaintiff and had 
acquired occupancy rights under him, and could 
not be ejected under S. 99 of the Estates Partition 
Act otherwtse than under the principles govern¬ 
ing the Bihar Tenancy Act; (3) that the plaintiff 
haying been allotted the lands in the partition or 
batwara proceedings subject to the tenancy, could 
not get khas possession in the suit, without in the 
tirst instance getting the partition set aside, if at 
all. (Agarwala and Meredith, JJ.) Rajendra 

^ar aya n v Hargobind 19 Pat 275— 21 Pat 
k.T. 185=1940 P.W.N. 212. 

S. 99— Applicability—Lessee admitted by 
one co-sharer—Possession for over 12 years con¬ 
tinuously Effect of—Right of other co-sharers to 

In applying the provisions of S. 99 of the Bengal 
instates Partition Act, a distinction must be made 
between occupancy rights which are the creation 
of statute, and the rights of a lessee or a tenure 
holder which are the result of a contract between 
a co-sharer and the person in possession. It is 
doubtful if after occupancy rights have accrued 
by 12 years continuous possession, any other co- 
sharer would be entitled to eject the raiyat or 
lessee under the provisions of S. 99. ( Courtney- 

Terrell, CJ. and James, J.) Raja Ram Rai v 
imranjan Rai. 17 Pat 143=1938 P W N 371 
==19 Pat.L.T. 387=175 I.C. 943=11 R.P. 3*5=4 
B.R. 658=A.I.R. 1938 Pat. 297. 

p-S. 99—Co-sharers landlords—One in 

exclusive possession—Grant of thika—Settled 
raiyat of land inducted on to land by thikadar—• 
oubsequent partition—Land allotted to another 
Co "sharer—Suit by latter for ejectment of raiyat 
Maintainability— Occupancy rights— Accrual 

Bat LT 201** ACT ’ S ' 22 ' 1940 P * W N * 221 = 21 

r , ~S. 99—“Encumbrance**—Dispossession by 
analords of tenant from one plot in holding—If 
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encumbrance. See Bengal Estates Partitthm 
Act, Ss. 81 and 99. 17 Pat.L.T. 155 m ° N 

S. 99 Scope of—If affects accrual of occu¬ 
pancy rights under Bihar Tenancy Act—Settlement 

0 Jn raiyai i by co ~ s hffrer in possession on behalf of 
all co-sharers-—Effect of~OccuPan cy rich}} — 

AC £ r oQ e ff ective Q f ter Partition. 

the Bengal Estates Partition Act can¬ 
not override the provisions of the Bihar Tenancy 
Act or prevent the accrual of occupancy rights. 
Where a raiyati settlement is made by a co-sharer 
in possession in the ordinary course of prudent 

be an g n m ' the lncidents a raiyati tenancy will 

be applicable as against the co-sharers. Incases 

where it can be held that a co-sharer in possession 
as an implied authority to induct tenants on land, 

virtue^*f represent the entire body of landlords by 
virtue of that implied authority, a settlement 
made by him is binding on all. A tenancy interest 
is then created under the entire body of landlords 
and nothing in S. 99 of the Estates Partition Act 
can prevent the accrual of occupancy rights in 
appropriate cases which will be effective even 
after partition. {Agarwala and Meredith , JJ.) 

,, A J END ® A Narain v. Hargobind. 19 Pat 275— 
21 Pat.L.T. 185=1940 P.W.N. 212. 

— S. 113 —Appeal to Board of Revenue front 

Courier 0 ° rder d,rec . iin 9 fresh partition by 
Lollecter—Orders passed on—If ultra vires— 

Court° dedare nu “ and void—Jurisdiction of Civil 

tai^nHW? ° f Reven “ e is .incompetent to enter¬ 
tain and hear an appeal against an order of the 

Commissioner directing the Collector to make a 
fresh partition, and it acts ultra vires in interfer¬ 
ing with the Commissioner’s order. The appeal 

from g t r th0 " t , ,U l 1SdiCt i 0n T , a " the proceedings 
from the point when the Board entertains the 

appeal are void and of no effect. The Civil Court 

Z\l ch a case h 5 S j Urisdiction t0 entertain a suit 
by the aggrieved party and declare the proceed¬ 
ings before the Board of Revenue a nullity The 
finality of the orders of the Revenue Courts 
has effect so long as the acts of such Courts arl 
not ultra vires the statute. When they act in 

K thCir V. m . ,te 2 [ urisdi ction, their acts are 
liable to be scrutinised by the Civil Court and tn 

be set aside. (D. N. M it ter and Patterson, JJ) 
161 I C* 744-8 Rr U ^ R ^amala Ranjan Roy. 

Rl93 C 6C^.l3 8 C - 547=40 C ' W ' N - 539 = A ’I- 

S. 113 Collector confirming partition — 
Commissioner in appeal remanding case for 

fresh partition-Appeal to Board of Revenue- 

void* Suit fd i r r ° n SUch A a PPcal~If null and 
tainMlity. C ° Urt t0 declare void-Main- 

«~iV rdc Iu m ^ c ,, by th< ; Commissioner in an ap- 
pe from the Collector s order confirming a parti¬ 
tion, sending the case back to the Collector and 
directing him to make a fresh partition cannot by 
any stretch. of language be regarded as an order 

the partition within the meaning of 
b. 1.3 (r) of the Bengal Estates Partition Act 
and is therefore not appealable to the Board of 
Revenue. The scheme of the Act is that there 
should be appeals only from final orders made by 
the Commissioner either confirming or amending 
the partition and’not where he directs afresh parti¬ 
tion. Where the Board entertains and hears such 
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an appea), it acts without jurisdiction and all the 
proceedings and the order passed by the Board 
are null and void, and the order can consequently 
be challenged in a Civil Court. (D. N. Mitter and 
Patterson, JJ.) Fatema Banoozl Kumar Kamala 
RanJan Roy. 161 I.C 744=8 R.C. 547=40 C 
V/.N. 539=A.I.R 1936 Cal. 138 

-S. IB —Construrtion and scope — Jurisdic- j 

tion of Civil Court—When excluded. j 

S. 119 of the Bengal Estates Partition Act ex- j 
eludes the jurisdiction of the Civil Court when 
the question raised before it relates to apportion¬ 
ment of Government Revenue between the sepa¬ 
rate estates formed out of the parent estate or 
to the details of partition, but it does not oust the 
jurisdiction of the Civil Court in matters which 
involve questions of title or questions of the 
extent ot the plaintiff’s interest in the estates. 

(Ntisim Ali and Henderson , JJ.) Sasi Kanta 
Acharjee Choudhury v. Rajendra Kumar 
Chakbavarty. 40C.W.N. 112. 

-S 119—Objection in partition proceedings 

disposed of without deciding real point at issue— ! 
Declaratory suit. See Limitation Act, Arts. 14 
and 120. A I R. 1939 Cal. 749. 

-S 119 -Scope —Partition by Deputy Collec-| 

tor—Finding of no private partition and no sepa- j 
rate possession—Suit in Civil Court for declara¬ 
tion of proprietary right over certain specific 
plots— If barred. See Bengal Estates Partition 
Act, Ss. 23 to 27. 40 C.W.N. 112. 

BENGAL EXCISE ACT (V OF 1919), Ss. 46 

and 62— Accused charged under S. 46 having 
previous conviction—Summons case procedure — 
Legality. 

Where the accused who is charged with an 
offence under S. 46 of the Bengal Excise Act is 
liable to enhanced punishment under S. 62 of that 
Act by reason of a previous conviction, and the 
Magistrate is cognisant of this fact at the com¬ 
mencement of the trial, the proper procedure for 
him to adopt is that laid down for a warrant case. 
The irregularity of following the summons case 
procedure instead of the procedure for a warrant 
case is not a mere matter of form and would not 
be cured by S. 537, Cr. P. Code. ( Biswas , J.) 
Sufal Golui v. Emperor. 42 C.W.N. 222=174 
I.C 454 = 10 R.C. 674=39 Cr.L.J. 438=A I.R. 

1938 Cal. 205. 

■ - S. 63— Liquor in Excise and Customs bond. 

The liquor in Excise and Customs bond is not 
liable to confiscation under any of the provisions 
of the Bengal Excise Act. (Hartley and Horsing 
Rau,JJ.) Gubbay v. Emperor. 188 I.C 267 = 
41 Cr L.J. 556=A.I.R. 1940 Cal. 205. 

-S. 63— Order for confiscation-identity of 

premises—If material. 

Under S 63 what is material is not identity of 
premises but identity of the possessor. A.I.R. 

1939 Cal. 346, Foil (Bartley and Narsing Ran, 
JJ ) Gubbay v. Emperor. 188 I.C 267=41 Cr. 
L.J 556=A I.R. 1940 Cal 205. 

--S. 63 (2) — Bonded liquor — If liible to con¬ 
fiscation. . 

1 Under S. 63 (2) of the Bengal Excise Act, one 
quantity of liquor cannot be said to be 4i had in 
possession along with or in addition to another, 
unless the possessor of both is the same. As 
liquor in the excise bond and the customs bond is 
in the dual possession of the Revenue authorities 
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and the party and not in the sole possession of the 
latter, it is not liable to confiscation under S- 63 
(2). ( Bartley and Ran, JJ.) Ezf.kiel Ephraim 

v. Emperor. I.L.R (1939) 1 Cal. 549=181 I.C. 
955=11 R.C. 875=40 Cr.L J. 608=43 C.W.N. 
522=A I R. 1939 Cal. 346. 

-S. 63 (2)—Liquor lawfully had in posses¬ 
sion—Liability to confiscation. 

Under S. 6U2) of the Bengal Excise Act. any 
liquor lawfully “had in possession along with or 
in addition to" any liquor liable to confiscation 
under sub*s. (1), is likewise liable to confiscation. 

It is immaterial who is the person in possession; 
all that the sub-section requires is that some 
person should be in possession at some point of 
time subsequent to the commission of an excise 
offence, both of the illicit liquor and also of 
some lic«t liquor. The fact that the latter 
liquor is on different premises is immaterial. 
The sub-section does not say that the person in 
possession need be guilty of any offence. 
(Bartley and Ran, JJ ) Ezekiel Ephraim v Em¬ 
peror. ILR (1939) 1 Cal. 549=181 I.C. 955 
=11 R.C 875=40 Cr L.J. 608=43 C.W.N 522 
= A.I R. 1939 Cal. 346. 

-S. 64— Confiscation of things lying outside 

territorial limits—J urisdiction of Magistrate. 

According to S. 6) the Magistrate who tries a 
case under the Act lias power to confiscate any¬ 
thing in Bengal which is liable to confiscation 
under S. 63, whether it is within or without the 
district where the case is tried. A.I.R. 1939 Cal. 
346, Foil. (Bartley and Narking Ran, JJ.) Gub¬ 
bay v. Emperor 188 I.C. 267=41 Cr.L.J. 556= 
A.I.R. 1940 Cal. 205. 

-S. 64 (1) — Confiscation of things lying out¬ 
side territorial limits—Jurisdiction of Magistrate. 

S. 64 (1) of the Bengal Excise Act contains no 
territorial limitation. The Magistrate who tries 
the case has power to order confiscation of any¬ 
thing in Bengal which is liable to confiscation 
under S. 63, whether it is within or without the 
district where the case is tried. (Bartley and Rau, 
JJ .) Ezekiel Ephraim v. Emperor I L.R. 
(1939) 1 Cal. 549=181 I.C. 955=11 R.C. 875= 
40 Cr L J. 608=43 C.W.N. 522=A.I.R. 1939 
Cal. 346. 

-S. 64 (1)— Confiscation— Omission to give 

notice to interested parties — Effect. 

The omission to give notice to interested 
parties before an order of confiscation is made 
under S. 64 (1) of the Bengal Excise Act, might 
in ordinary circumstances he fatal to the order. 
But where facts sufficient for a decision of the 
question of liability to confiscation are stated by 
the petitioner himself in his application for 
revision, and the omission to give the notice has 
not caused any real prejudice, the Court of revi 
sion will not interfere. (Bartley and Rau, JJ.) 
Ezekiel Ephraim v. Emperor. I L.R. (1939)1 
Cal. 549=181 I.C. 955=11 R.C 875=40 Cr.L.J. 
608=43 C.W.N. 522=A I R 1939 Cal. 346. 

-Ss. 74 and 81 —Investigation by Excise 

A uthorities—Procedure applicable 

The provisions contained in Ss. 74 and 81 make 
the provisions of the Criminal Procedure Code 
applicable to investigations by Excise Officers. 
The Bengal Excise Act does not lay down a com¬ 
plete procedure for investigation of offences 
under the Act and the provisions of Ch. 9 of the 
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BENGAL FERRIES ACT (1885), S. . 

Act, relating to the procedure in the matter of 
detection, investigation and other matters includ¬ 
ing trial of offences, in which Ss 74 and 81 find 
place, make it clear that it is mainly the proce¬ 
dure laid down in the Criminal Procedure Code 
that has to be followed in investigations into 
offences under the Bengal Excise Act. A Magis¬ 
trate is, therefore, empowered under S. 5, Identi¬ 
fication of Prisoners Act, to order a person to be 
measured and photographed for the purpose of 
any investigation or proceeding under the Code of 
Criminal Procedure. ( Guha and Bartley , //.) 
Gubbay v. Emperor. 63 Cal 780=161 I C. 238= 
8RC. 499=37 Cr.L J. 438=40 C W.N. 415= 
1936 Cr.C. 196=A I.R. 1936 Cal. 65. 

BENGAL FERRIES ACT (I OF 1885), S. 6 

—Notification under — If confers right to em¬ 
bark or disembark passengers on private pro¬ 
perty. 

When the Crown grants a ferry and purports 
to declare the limits within which it is to :un, the 
termini must be on places over which the public 
may have the right to embark or disembark. The 
Legislature has not expressed in the Act any 
intention to convert all lands within such limits 
into highways. Such conversion would, in effect, 
amount to confiscation of private property with¬ 
out a corresponding award or compensation and 
would be tantamount to a declaration in favour 
of the public of an incorporeal hereditament over 
private property over which no such right accru¬ 
ed under the ordinary laws of the land. Such 
words as are contained either in the definition of 
ferry (S. 5) or the defining of the limits (S. 6} do , 
not express any intention of taking away rights 
of private individuals or vesting any rights in the 
public. And unless such intention is very clearly 
expressed no inference of such intention would be 
permissible. The land, if it is to be converted into 
a highway, has to be converted, under the law as 
it stands either by obtaining a dedication absolute 
or restricted or by acquisition voluntary or com¬ 
pulsory. By merely calling a piece of land a ferry 
or a landing stage the Legislature cannot be taken 
to have affected private rights of individuals. The 
notification under S. 6, therefore, the whole scope 
of which is to define the limits of the ferry, taken 
along with the definition of ferry as including a 
landing stage, does not confer any right on the 
owner of a ferry to embark or disembark the 
passengers and cargo of the ferry so long as the 
lands to be used as landing stages have not been 
made into highways by such means as the law 
allows. (Derbyshire, C. J. and D N. Mitter, J.) 
Chairman, Midnapore District Board v. Mon- 
MOTHANATH .VfONDAL. 171 I C 815=10 R C. 312 
=A.I.R. 1937 Cal. 289. 

-Ss 16 and 28 —Liability under—Carrying 

of passengers on ferry in contravention of Act — 
Person liable to punishment—Lessor or lessee. 

Under S. 28 read with S. 16 of the Bengal 
Ferries Act, the person responsible and liable to 
conviction is not the person who has leased out 
the ferry right, but the person who conveys 
passengers for hire, i.e , the former, lessee, thika- 
dar or ghatwala, by whichever name he may be | 
called, who actually convey passengers for hire 
and collect tolls from passengers so conveyed. 

( James and Verma , //.) Khaja Abdul Ghani v. 
King-Emperor. 15 Pat. 655=167 I.C. 757=9 R. 


; BENG. FOOD ADULTRN. ACT (1919), S. 6. 

P. 425=38 Cr L J. 454=3 B.R. 328=1936 P.W. 
' N. 880=17 Pat.L T 845=A.I.R. 1937 Pat. 144. 

-S. 28—Liability under—Conveyance of 

passengers in contravention of S. 16—1 lability to 
I punishment—Lessor of ferry or lessee. See 
: Bengal Ferries Act, Ss. 16 and 28. 15 Pat. 655. 

BENGAL FOOD ADULTERATION ACT 
; (VI OF 1919), Ss. 4 and 6— Mustard oil — Saponi¬ 
fication value found excessive—Presumption 
\ under S.4 — Rebuttal—Proof required. 

; In the case of mustard oil, if the analyst finds 
| that the saponification value is excessive, the pre- 
; sumption under S. 4 of the Bengal Food Adulte- 
: ration Act that it is not genuine is raised. But if 
it is proved that none of the common adulterants 
1 are present and that different mustard seeds give 
different saponification value owing to the pecu- 
j liar properties of the seeds, the presumption is 
rebutted. An accused person cannot be tied 
! down to any particular method in rebutting the 
j presumption raised against him under S. 4 of the 
Bengal Food Adulteration Act. In the case of 
mustard oil, he need not rebut the presumption by 
following the oil from the mustard seeds 
throughout the process of manufacture right up 
to its arrival in his shop and demonstrate that no 
deleterious substance had been introduced. The 
presumption is rebutted if the accused calls 
evidence which satisfies the Court that the article 
in question is derived exclusively from mustard 
seeds. Mere proof that none of the common 
adulterants is present will not rebut the presump¬ 
tion. (Henderson and Khundkar , JJ.) Super¬ 
intendent and Remembrancer of Legal Affairs, 
Bengal v. Kshitish Chandra Banerjee. I L. 

R. (1939) 2 Cal 465=184 I C 423=12 R C. 229 
=43 C.W N. 1030=A I.R. 1939 Cal. 667. 

- Ss 4 and 6 — Scope of — Powers of Local 

Government—Presumption arising under S. 4 — 
Applicability. 

Per Henderson, Under S. 4 of the Bengal 
Food Adulteration Act the local Government has 
power to declare the normal constituents of the 
articles of food specified in S. 6. The two 
sections are really dealing with different matters. 
The former is concerned merely with the consti¬ 
tuents of different articles of food and the latter 
with the conditions under which they may be 
sold. It follows, therefore, that the presumption 
arising under S. 4 and the rules made thereunder 
would apply in respect of those articles of which 
the normal constituents have actually been 
declared. But in the case of ghee the notification 
is more severe than the conditions laid down in 

S. 6 and the presumption therefore would be of 
very little help to the prosecution. (Henderson 
and Khundkar , JJ) Nowranga I al v. Chair¬ 
man. Midnapore Municipality. I.L R. (1940) 2 
Cal. 82=44 C W.N 615=A.I.R. 1940 Cal 324. 

Ss 6 (1) and 21— Offence under — Ghee sold 
not fulfilling conditions but unadulterated — Pre¬ 
sumption arising under S 4 —Whether applies. 

If a person sells an article of food specified in 
S. 6 of the Bengal Food Adulteration Act which, 
does not fulfil the conditions laid down in that 
section or such conditions as are prescribed by 
the Local Government, he is guilty of an offence • 
under S. 6 (1) read with S. 21 of the Act. In th<& 
case of ghee the Local Government has by a noti¬ 
fication under S. 6 fixed a standard of quality, and 
in so doing has prescribed conditions within the 
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meaning of S. 6. If the ghee sold does not com¬ 
ply with the requirements of the notification, an 
offence is committed whether or not the ghee is 
adulterated. S 6 enacts an absolute prohibition 
and renders any presumption arising under S 4 
and the rules made thereunder that the ghee is 
not genuine or is injurious to health entirely 
superfluous. 1 his anomaly does not arise from 
any recessary conflict or overlapping as between 
Ss.4 and 0. but arises from the manner in which 
the rules framed under these two sections are 
expressed. In the presence of the essential and 
irrebuttable condition prescribed in respect of 
ghee by the notification under S. 6, it was un¬ 
necessary for the Local Government to make the 
declaration under S. 4. (Henderson and Khund- 
kar,JJ ) Nowkanga Lal v Chairman, Midna- 

ITr w KT m Z\ P c AL1 I\ r, I L R - (194 °) 2 Cal. 82= \ 
44 C ^ ,N . 61 5 =A.I.R. mo Cal. 324. 

—S, 6 (1) (e)— Offence under—Magistrate 
acquitting accused and directing return of tins of 

oil to him—Order of acquittal not appealed from 

—rower of Sessions Judge on appeal to direct ' 
forfeiture of tins if report of public analyst is 
against accused. 

Where in a case under S. 6 (1) (e) of the Ben- 
gal Food Adulteration Act the Magistrate acquit¬ 
ted the accused and directed the return of the 
tins of mustard oil to him, and the order of 
acquittal was not appealed from, the Sessions 
judge cannot, on appeal, proceed on the basis that 
the order of acquittal is wrong and direct the 
forfeiture °f the tins in case the report of the 
? U ni C ys ,Vx a S a i n st the accused. (Guha and 

42 C^WN^’Z/o Lishan Lal v. Sashi Bhusan. 

”7 T“ S V 6 C 4 ;)—Ghee in transit—Presumption of 
storing for sale—If can be drawn . 

The fact that the ghee was in a cart for the 
purpose of being carried and was not deposited in 
any place for the purpose of sale, in other words, 

that it was in transit, need not militate against 

the presumption of storing for sale. (Biswas, 

Kam C harita Ram Bhakat v. District 
Board of Rajshahl I.L.R (1938) 1 Cal. 420= 

CWM C i = 1 °tI C 469=39 Cr.L.J 252=41 
CAALN. 1213=A.I.R. 1937 Cal. 7*0. 

Proof 6 ^ Habit of storing ghee for sale— 

Where the evidence showed that the accused 
had a very big shop dealing in ghee and was get¬ 
ting consignments of ghee from other places but 
t lere was not a word in the e idence as to what 

wLr CO " S, ^ m T tS ; Vere in,cn( Ied for, nor as to 
V a h n a i u K sed J? e do ,ne at the accused’s shop, it 
cannot be said that the only inference that can be 

th? hoK f OI V the e . v,den 1 ce is *hat the accused is in 
the habit °f storing ghee for sale. (Biswas, J.) 

S A *1 ^ HARITA Lam Bhakat v. District Board of 
Rajshaht. I.L.R. (1938) 1 Cal 420—172 T C 

*C46.==39 C r L. jT 252=41' C W. N 
1213=A I R. 1937 Cal. 710. 

77 “ S - ^^ 4 ? 'Possession *— If includes construe - 

five possession. 

Possession in S 6 (4) of the Bengal Food 

Adulteration Act means actual physical posses¬ 
ion and does not include constructive possession 
Where, therefore, at the time when a consign-* 
ment of adulterated mustard oil was seized by the 
bamtary Inspector it was merely in transit from i 
the railway station to the shop of the accused and i 
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was, then in the possession of r the accused’s carter, 
the presumption raised by S 6 (4) of the Act can 
have no application. ( Edgley, J ) Sachj Nan- 
imn Piri v. The Chairman, Midnapore District 
Board. I.L.R. (1940) 1 Cal. 333=188 I.C 398= 
4 } Cr L J- 582=44 C.W.N. 173=A I.R. 1940 Cal. 

— — S. 6 (4)— Presumption. 

T he word ‘possession’ in S. 6 (4) of the Bengal 
Food Adulteration Act must be given a strict in¬ 
terpretation, and cannot be extended to include 
constructive possession.” It means only actual 
possession. Accordingly the presumption under 
that sub-section cannot be invoked against the 
master where the articles mentioned therein are 
seized from the possession of his servant while 
they are in transit to him (Biswas, J.) Ram 
Charitaram Bhakat v District Board of Rat- 
Shahl I.L.R. (1938) 1 Cal. 420=172 I.C. 869= 

A°T R b C ino?^ 39 Cr L J- 252=41 C.W.N. 1213= 
A.I.R. 1937 Cal. 710. 

—S> s * 9 and 10— Sanitary Inspector not 
specially authorised under S. 10—Powers of. 

A Sanitary Inspector of a Municipality took 
some samples from a ghee shop and sent them to 
public analyst. It was proved that Sanitary In¬ 
spector was not specially authorized under S. 10. 
lienga! Food Adulteration Act, to act under Ss. 10 
and 12 of the same Act. 

Held, that Sanitary Inspector could take the 
samples and send them to public analyst for exa- 
mination by the provision of the Act, as a private 
individual under S. 9. (Henderson and Mitter, 

. y.) Manindra Nath Banerjee v. Iyoti^h 
Chandra Datta. I.L.R. (1937) 1 Cal. 765=169 

in; ZTs’o R C ' 910=38 ’«=*•«. 

” S - Compliance with—Notification of 
intention—Form of. 

The person buying the articles is bound by the 

statute to notify to the seller his intention to have 
the article analysed. But no particular form of 

- ,S reqU,red ’ nor even any words at all. 
What is necessary is that the seller must know 
that the samples are to be taken for the purpose 

of analysis so that he may see that the samples 

are to be fairly taken. (Ifenderson and Mitter, 

* - •* Manindra Nath Banertek i>. Tyotish 

Chaniira Dat-ta. I.L.R. (1937) 1 Cal. 765=169 

LC. 251=9 R.C. 910=38 Cr L T 745—A I R 
1937 Cal. 60. 

~ ?,. 13 (2) — Sample taken from one of 

several tms of a Consignment-Order forfeiting 
entire consignment— Legality. 

here the several tins of a consignment were 
lie same brand and formed part of one con¬ 
signment, a forfeiture order under S. 13 (2) of 

, c ! w 1 *l 1 regard to the whole of the consign- 
j* is quite proper, although a sample was 

Namh/^p onc i in (Edgley, J.) Sachi 

win" PlR1 K t HK Chairma n, Midnapore Dis- 

tqk Pi 0A ^ D * r lm h Rm (1940) 1 Cal. 333=188 I.C. 
3yb —41 Cr.L J. 582=44 CWN 173—A TR 
1940 Cal 213. ' * * 1/3 — A1K - 

——S. 13 (2)— Some out of several tins seised 
f om accused found to contain adulterated ghee — 

lZ/r ° f I° r f e J ture «” respect of all tins-Appel - 
ia»,t>!? tr / setu "V ast j e that order and directing 

ZaiftiTe’gaUtf ° f '° b ‘ Sent '° PublU 
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S. 1.4. 

Fifteen tins of ghee were seized from the 
accused and the ghee in two of them was found 
to be adulterated. The Magistrate convicted the 
accused under S. 216 (1) of the Bengal Food 
Adulteration Act and passed an order under S. 13 
(2) of that Act, directing that all the 15 tins of 
ghee should be forfeited. On appeal, the Sessions 
Judge upheld that conviction but set aside the 
order of forfeiture in respect of 13 tins. He then 
ordered that samples should be taken from them 
and sent to the Public Analyst after which those 
found to be adulterated ghee would be destroyed. 

Held , that when the Sessions Judge set aside 
the order passed with regard to 13 tins of ghee, 
he should have made a direction to return the 
tins to the accused, ( Henderson , J .) Benarsi 
Lal v. Chairman, Asansol Municipality. 42 C. 
W.N 731. 

-S. 14 (2) — Article of food sent for analysis 
before case—-Costs of analysis—Power of Court 
to order their payment. 

S. 14 (2) of the Bengal Food Adulteration Act 
applies only to cases in which an article of food 
is sent for analysis under an order of the Court 
before which a case under the Act is pending. It 
does not apply to a case in which such article was 
sent to the Chemical Examiner by the Health 
Officer of the Municipality before the institution 
of the case and without the intervention of any 
Court. In such a case, therefore, the Court can¬ 
not order for payment of the costs of analysis 
under S. 14 (2) of the Act. ( Patterson, J.) Atul 
Chandra^Modak z/. Emperor. 42 C.W N. 760. 

S. 20 — Rule-making power of Local Go¬ 
vernment—Scope of. 

Henderson , /.—Under S. 20 of the Bengal Food 
Adulteration Act, the Local Government may 
make rules determining what deficiencies in or 
additions to any article of food, the normal con¬ 
stituents of which have been declared under S. 4, 
shall raise the presumption that such article is not 
genuine or is injurious to health. The essential 
thing, therefore, is that the rules should refer to 
deficiencies in or additions to any article of food, 
that is to say, they must lay down the absence of 
something or the presence of something. They 
cannot lay down a new rule of evidence to the 
effect that if certain chemical results are not 
obtained there is to be a presumption that the 
article is not genuine. The presumption in the 
Act is a rule of evidence made by S. 4 itself. It 
is not open to the Local Government to make a 
further rule of evidence under S. 20. {Hender¬ 
son and Khundkar , //.) Nowranga Lal v. 
Chairman, Midnapore Municipality. ILR 
(1940) 2 Cal. 82=44 O W N. 615=A I R. 1940 
Cal 324 

BENGAL GENERAL CLAUSES ACT (I OF 
1899), S. 8 —Scope and applicability . 

S. 8 of the Bengal General Clauses Act does 
not contemplate a case where the procedure only 
is changed, leaving the rights of the parties in¬ 
tact. It contemplates a case where the repealing 
enactment repeals a substantive right as well as 
the procedure by which it was enforced, and in 
such cases if the rights are saved in respect of 
transactions completed prior to the repealing of 
the statute, the remedies in respect of such rights, 
as laid down in the repealed statute are also 
saved and the litigant can institute or continue 
Proceedings in the same way for the enforcement 


BENG. LANDLORD AND TENANT PRO¬ 
CEDURE ACT (1869). 

of his rights as if the repealing Act had not come 
into force. {Mukherjea and Akram, //.) Dhir- 
endra Nath Roy v. Ijjetali Miah. 44 C.W.N. 
729=A.I.R. 1940 Cal. 423. 

~ S 8 (e)—“ Instituted , continued or enforc¬ 
ed ’— Interpretation. 

The words “instituted, continued or enforced” 
in S S(e) of the Bengal General Clauses Act, are 
to be taken with each of the words ‘‘investigation 
legal proceeding or remedy” so far as they seem 
to be appropriate. {Mukherjea and Akram, //.) 
Dhirendra Nath Roy v. Ijjetali Miah. 44 
C W.N. 729=A.IR. 1940 Cal. 423. 

S. 25— Applicability—-Extension of Act to 
area by Notification—Act repealed by later Act— 
Later Act not extended to area-—Effect. See 
Calcutta Hackney Carriage Act (II of 1891), 
S. 45. 40 C.W.N. 1 353. 

S 25 —Applicability. See Calcutta Hack¬ 
ney Carriage Act (I of 1919), S. 60. 40 C.W.N. 
1353=A.I.R. 1936 Cal. 707. 

BENGAL IRRIGATION ACT (III OF 
1876), Ss 47, 59 and 63 — Right to sue for rent 
for use of channel—Registered owner—Suit by — 
Plea of ownership in some one else — Maintainabi¬ 
lity. 

Under the Bengal Irrigation Act, no one 
other than a registered owner who has been 
awarded by the canal department the right to 
realise rent can sue for rent for use of the 
channels; and when such an owner brings a suit, 
the defendant cannot plead that the rent was due 
to some one else also. {Khaja Mohammad Noor, 
J.) Deonandan Pandey v. Ram Pirita Rai. 
181 I.C. 844=5 B R. 683=11 R.P. 644=19 Pat. 
L.T. 897=A.I.R. 1939 Pat. 188. 

BENGAL LANDLORD AND TENANT 
PROCEDURE ACT (VIII OF 1869)— 
Agricultural tease—Forfeiture clause — Validity — 
Termination of lease on forfeiture—Form of 
notice. 

Act VIII of 1869 leaves landlords and agricul¬ 
tural tenants free to regulate their rights by con¬ 
tract. There is nothing in that Act which would 
render invalid a forfeiture clause in an agricul¬ 
tural lease. It cannot be contended that a for¬ 
feiture could be availed of by the landlord, in 
spite of a contract to the contrary contained in a 
written lease, only at the end of the agricultural 
year. This being the position, no particular form 
of notice is required under the law to terminate a 
tenancy forfeited according to a covenant con¬ 
tained in the lease. If the landlord intimates to 
the tenant before suit his election to determine 
ease> a valid termination of the lease. 

{Mttter and Biswas, //.) Pravat Chandr* Syam 
z;. Bengal Central Bank, Ltd. I.L.R. (1938) 

2 Cal-434=42 C.W.N. 761=68 C.L.J. 519=A.I. 

R. 1938 Cal. 589. 

—Occupancy rights—Grant by landlord to 
tenant — Competency—Bengal Tenancy Act. 

Occupancy rights are creatures of statutes, or 
of custom adopted by statute, only in the sense 
that the acquisition of such rights by ryots does 
not depend upon the bounty or gift of the land¬ 
lord, but they can be acquired against his will. 
But this does not imply that the landlord cannot 
by grant confer on his tenant rights exactly simi¬ 
lar to rights of occupancy. Where in a locality 
governed by the Bengal Landlord and Tenant 
Procedure Act, a landlord inducts a tenant on this 
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land and grants him a potta, giving him tota rights 
therein and rights of occupancy, the tenant gets a 
permanent right to occupy the land, and the land¬ 
lord cannot eject him by giving him a notice to 
quit. 

Obiter. —It is competent to a landlord by a grant 
to confer on a person inducted by him on the land, 
rights exactly similar to rights of occupancy even 
in a village in Bengal where the Bengal Tenancy 
Act is in force. (Gulia and Bartley, JJ.) Jogen- 
l>ra Narayan Dhar v. Askarulla. I.L.R. 
(1937) 1 Cal. 455=169 I C. 700=10 RC. 26= 1 
40 C.W.N. 1301=A.I R. 1937 Cal. 27. 

- Ss. 38 and 39 — Decision of Collector-- 

Second appeal. 1 

No second appeal lies from a decision by the 
Collector under S. 38 of the Landlord and Tenant , 
Procedure Act. (Henderson and Sen, JJ.) Naj- 
mul Islam v. Sashi Bhusan. 44 C.W N. 753 
BENGAL LAND REDEMPTION AND 
FORECLOSURE REGULATION (XVII OF 
1806), Ss. 7 and 8 — Applicability — Some portion 
of property with mortgagor and another with 
mortgagee — foreclosure — Remedy. \ 

Where a portion of the property is in posses¬ 
sion of the mortgagors, whereas another portion 
of the property is in possession of the mortgagee, 
it is impossible to apply the terms of the Regula- , 
tion or to take action for foreclosure under it; 
the only remedy provided is the general remedy 

given by O 34, R. 2, C. P. Code. (Tek Chand 
and Dalip Singh, JJ.) Ahmad Sayyeed Khan v. \ 
Narain Singh. 167 I.C. 681=9 R.L. 517=A.I. 
R. 1936 Lah. 982. j 

' Ss. 7 and 8 — Proceedings under , carried 
out — Foreclosure, if automatic. 

Once proceedings have been taken under the 
Bengal Regulation and they have been duly carri¬ 
ed out, foreclosure takes place automatically and 
title passes by virtue of the clause in the mort- i 
gage deed to the mortgagee. Any suit brought 
thereafter is not a suit for foreclosure under the | 
Civil Procedure Code, but is a suit for possession 
as owner. (Tek Chand and Dalip Singh, JJ.) j 
Ahmad Sayyef.d Khan v. Narain Singh. 167 
I.C. 681=9 R.L 517=A.I R. 1936 Lah. 982. 

-~S. 8 — Regularity of proceedings—Burden 

of proof. 

The Courts have been very stringent in the 
matter of the application of Regulation XVII of I 
1806, and a mortgagee who relies upon it is hound 
to show that the proceedings were quite in 
accordance with S. 8 of that Regulation. (Din 
Mohammad. J.) Ahsan Elahi v. Alla-ud-Din 
179 I.C. 752=11 R.L. 622=40 P.L.R, 798=A I 
R. 1938 Lah. 809. 

BENGAL LAND REGISTRATION ACT 
(VII OF 1876) — Scope and object of —Debutter 
estate —Shebaits opening separate accounts in 

their names in respect of shares held as shebaits_ 

If ultra vires. \ 

The whole object of the system of land regis- i 
tration under the Land Registration Act as well 
as the Kegulations preceding it, has been to keep 
a proper record of possessory titles in landed pro¬ 
perties so as to have a knowledge of the persons 
who are in actual possession and are responsible 
for the discharge of their duties. The object has 
never been to make an inquisition into titles 
either in revenue paying or revenue free pro- 
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perties, but to identify the individuals on whom 
the legislature has imposed duties and obligation 
in virtue of their being in possession of land as 
proprietors. In the case of debutter property, 
where the deity is the property of the estate, jf} is 
competent to the shebaits of the deity to open 
separate accounts in their own names in respect 
of shares in the Touzi or estate to which they ar$ 
entitled as shebaits. Such opening of separate; 
accounts is not ultra vires, although the entire 
estate is the property of deity. (Mukherji at)d 
S.K. Ghose, JJ.) Monindra Deb Roy v. Hanses- 
wari Thakurani. 63 Cal. 629=40 C.W N. 271. 

--S. 55 —Reference to Civil Court — Irregular 

exercise of jurisdiction by Deputy Collector- 
Jurisdiction of Civil Court—If affected. 

S. 55 of Bengal Land Registration Act ex¬ 
pressly gives the Land Registration Deputy 
Collector jurisdiction to make a reference to the 
Civil Court, and however illegal or irregular 
the exercise of that jurisdiction may have been, 
that does not affect the jurisdiction of the Civil 
Court to entertain the matter referred to it. 

( Wort, J.) Shree Shref. Narayan Thakur z/. 
Kamalrani Debi 159 I C. 821=8 R.P. 310=17 
Pat.L.T. 414=A.I.R. 1936 Pat. 167. 

--Ss. 57 and 84— Decision in mutation pro¬ 
ceeding—If conclusive as to possession. 

The plaintiff brought a suit against the defen¬ 
dant for possession of certain lands on the ground 
that they were purchased by him out of his own 
funds. The plaintiff and the defendant were 
members of a Mahomedan family. The lands 
were mutated in the plaintiff’s name alone.“T'he 
defendant contended that he got them on parti¬ 
tion but it was found that he never tried to get 
them mutated in his own name. The lands were 
sold in 1931 by the defendant to another who 
applied in 1932 for mutation of his own name in 
the record of rights. But his application was 
rejected by the Sub-DivLional Officer in 1932. He 
however got his name entered in 1933 in the settle¬ 
ment records. 

Held, that the decision of the Sub-Divisional 
Officer in the mutation proceedings of 1932 was 
conclusive as to the plaintiff’s possession of the 
lands in suit under S. 57. (McNair, J.) Bero- 
jullah Sarkar v. Ayatullah Akand. 176 I C. 
706=11 R.C. 159=66 C.L.J. 455=A.I.R. 1938 
Cal 117. 

S. 74— Suit under — Apportionment of 
revenue—Duty of Civil Court — Basis oj appor¬ 
tionment. , , T , 

It is incumbent upon the Civil Court deciding a 
suit contemplated by S. 74 of the Land Registra¬ 
tion Act to determine the plaintiff’s share of 
revenue on the materials placed before it, when 
no agreement among the proprietors on the point 
is admitted or found. In determining the revenue 
payable by him, the Civil Court is not bound to 
have a survey of the assets. It should determine 
the revenue payable by a sharer by following a 
method which appears to it to be reasonable and 
proper under the circumstances. If there is no 
evidence that the quality of lands varies from 
place to place within the Tausi, the allotment of 
revenue on the basis of area is not improper or 
illegal. ( M.C. Ghose and Mukherjea , JJ.) Bengal 
Young Men’s Co operative Society Co Ltd v. 
Nritya Gopai. Guha. I.L.R. (1937) 1 Cal. 665= 
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171 I.C. 237=10 R.C 255=66 C L. J. 180=41 C. 
W.N. 281=A.I R. 1937 Cal. 159. 

--S. 74 —Suit under—Claim for refund of 

excess payments of revenue—Whether can he 
included. 

It is true that a suit instituted in pursuance of 
an order made under S 74, Land Registration 
Act, does not ordinarily contemplate a refund of 
money on account of excess payments of revenue 
made by the plaintiff. But there is nothing wrong 
in instituting a suit of a more comprehensive 
character, in which relief of an incidental nature 
which flows from the main relief, is claimed by 
parties, on payment of proper court-fees. {M. 
C. Ghose and Mukherjea, JJ.) Bengal Young 
Men’s Co-operative Society Co., Ltd. v. Nritya 
GopalGuha. ILR. (1937) 1 Cal. 665=171 I 
C 237=10 RC. 255=66 C.L.J. 180=41 C.W.N. 
281=A.IR. 1937 Cal. 159. 

-S. 78— Co-sharer in possession of larger 

share xn some mauzas of estate and less share in 
others—Suit for rent by—If barred . 

A co-sharer who by an amicable arrangement 
among the co sharers has been put in possession 
of a larger share than his registered share in 
some mauzas of an estate and a less share or no 
share in others, is not debarred from obtaining a 
decree for the rent due to him, so long as the 
total interest which he holds in all the mauzas 
represents his registered interest in the entire 
estate. ( Rowland , J.) Lal Behari Singh v. 
Mahabir Mahton. 163 I C 522=9 RP 33— 
1936 P.W.N 314=A.I.R. 1936 Pat. 414. 

/ l^r^eope and effect of—Entry in Col¬ 

lector s Register—Evidentiary value as regards 
Possession of property. 

The registers maintained by the Collector 
under the Land Registration Act purport to be a 
record of possession of the persons whose names 
are there entered. S. 78 of the Act bars a suit 
for rent by a person whose name is not entered in 
the register. When this statutory provision re- 
cognizes the person whose name is entered in the 
register as the person exclusively entitled to 
recover rent the entries in the register must be 
held to afford evidence that that person whose 
name appears in the register is the person in pos¬ 
session of the property. ( James and Agarwala, 

JJ.) Ekram Hussain v. Ali Hussain. 17 Pat 
L.T. 423. 

-S. 78— Scope and effect of—If bars right to 

rent—Suit within time—Subsequent registration 
after limitation—If bars claim. 

S. 78 of the Bengal Land Registration Act 
merely puts an impediment in the way of the pro¬ 
prietor realising the rent until he has complied 
with the law by obtaining registration of his name 
as a proprietor. It does not take away his right 
to recover the rent. The right to the rent of an 
estate being the proprietor, though not regis- , 
tered, the section does not take it away. When a j 
suit has been instituted within the period of 
limitation, the fac: that the registration is effected 
only subsequently and beyond the period of limi¬ 
tation will not make the claim in the suit time- 
barred. The section does not bar the right to sue 
if the rent is due; its only effect is that the lia- 
hdity for rent cannot be enforced in the absence 
of registration. ( Fazl Ali and Chatterji , JJ.) 
Homan Sahu v. Gangu Nayek. 185 I.C. 638= 

Q. D — 22 


BENG. LAND REV. ASSESS. REGL. (1819). 

1940 P.W.N 566=12 R P. 404=21 Pat L T 165' 
=6 B.R. 229=A.I.R. 1940 Pat. 300. 

“ S. 78 —Unregistered moitgagee—If can sue 
for rent. 

S. 78 precludes unregistered mortgagees from 
suing for rent. ( Wort and Rowland . JJ.) Dildar 
Hussain v. Saddiq. 172 I C. 935=10 R.P. 366= 

1938 P.W N. 15=4 B R. 206=18 Pat.L.T. 925= 
A.I.R 1938 Pat. 35. 

Ss. 78 and 81 — Applicability—Contract 
between plaintiffs and defendants’ assignors— 
Defendants notifying plaintiffs of assignment and 
offering to be bound by contract and tendering 
rent—Right to recover rent — Non-registration 
of plaintiffs’ name—If a bar. 

When there is a contract between the plaintiffs 
and the assignors of the defendants, and the 
defendants after taking assignment of the con¬ 
tract give notice to the plaintiffs stating that 
they were henceforth bound by the contract, 
actually making a tender of rent, it cannot be said 
that the relationship is not created by a written 
contract to which each have become a party. 
S. 81 of the Bengal Land Registration Act applies 
to such a case, and S 78 of the Act is no bar to 
the plaintiff suing to recover rent on the ground 
of non registration of the plaintiffs’ name. 
{Janies and Rowland, JJ.) Deonandan Prasad 
v. Girdhar. 182 I C. 863=5 B.R 839 = 12 R P. 

?£r 2 £ PatX T - 697 =!939 P.W.N. 120=A.I.R. 

1939 Pat. 272. 


— S. 79— Burden of proof—Bihar Tetiancy 
Act, Ss. 60 and 72. 

A defendant in a suit for rent, who claims 
indemnity under S. 79 of the Bengal Land Regis¬ 
tration Act and under Ss. 60 and 72 of the Bihar 
Tenancy Act, must prove that he had in fact paid 
rent to the proprietor subsequent to the expiry of 
the term of thica or lease ( Agarwala , /.) 
BachB Narain Singh v. Mahomed Umroo. 
21 Pat.L.T. 336. 

-—S. 81— ‘Contract”—If must be between 

parties themselves—Contract by predecessor-in 
title of plaintiff —Right to realise rent on basis of. 

The contract referred to in S. 81 of the Bengal 
Land Registration Act need not be a contract 
between the parties themselves. It includes a 
contract entered into between the predecessors of 
the parties. There is no reason why the contract 
of the predecessors of the parties by which their 
successors are bound should not have exactly the 
same effect as the contract between the parties. 
Iherefore, a plaintiff, whose name is not recorded 
in the Land Registration Register can realise 
rent from a tenant by virtue of a contract bet¬ 
ween his predecessor-:n-title and the predeces- 
sor-in-title of the tenant. {Jack, J.) Satyendra . 

Nath Mondol v. Nandalal Choudhury. 40 C. 

W.N 588. 

Sr?^r GAL LAND REVENUE ASSESS- 

LANDS) REGULA¬ 
TION (II OF 1819)—Debuttar land resumed by 
Government — Land, if continues to be debuttar 
after resumption. 

Where land which was debuttar was resumed by 
Government under Regulation II of 1819, it does 
not necessarily follow that the tenancy is the 
same after the resumption and that the land con¬ 
tinues to remain debuttar. {Jack, J.) Gopi 
Mohan Jeo Thakur v. Bepin Behari Bhakat. 
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173 I C. 358=10 R.C. 507—65 C.L.J. 325=A.I 
R. 1937 Cal. 371. 

-S. 3—Scope—Resumption proceedings— 

Intention and object of—Invalid Lakhiraj—Posi¬ 
tion of holders on resumption. See Bengal Re¬ 
venue Free Lands (Non-Badshahi Grants) 
Regulation, Ss 4, 5 and 6. 63 CL J 593 
BENGAL LAND REVENUE ASSESS¬ 
MENT (RESUMED) REGULATION (III 
OF 1828), S. 13 —Government granting lands in 
Sunderbans area—Government if a ‘ landlord ’— 
Demand described as ‘revenue’, if only ‘rent *— 
Grantee , if can claim abatement of rent in case of 
diluvion—B. T. Act , S. 52. 

By the force of S. 13 of the Regulation III of 
1828 alone, the state does not become a ‘landlord' 
as defined in the Bengal Tenancy Act, when it 
grants to a person a tract of the Sunderbans 
forest. A grant by Government of lands in the 
Sunderbans area in favour of a person under 
S. 13 of the Regulation, does not create as bet¬ 
ween the Government and the grantee, the jural 
relationship of ‘landlord’ and ‘tenant’ and the 
Government demand described as ‘revenue’ in 
the grant cannot be construed to mean ‘rent’. 
Hence in respect of such a land a grantee cannot 
claim abatement of rent under S. 52 of the Bengal 
Tenancy Act on account of some portion of his 
lands being diluviated. ( Mitter and Biswas, JJ.) 
Ambuj Bashini Chowdhurani v. Secretary of 
State. I.L R. (1938) 2 Cal 1 = 182 I.C. 121 = 12 

R. C. 5=42 C W.N. 239=A.I.R. 1938 Cal 229. 

-S. 13— Grant of waste land in Sunderbans to 

lotdar under Waste Land Rules—Effect of—Part 
of grant diluviated—Claim for abatement under 

S. 52, B. T. Act—If sustainable. 

The right of property in the Sunderbans claim¬ 
ed and declared to be vested in the State by S. 13, 
Bengal Land Revenue Assessment Regulation 
(III of 1828), is not of the same category as the 
right of property vested in a private person which 
may in a sense be regarded as a derivative right. 
The right of property so asserted in the State in 
the said section is the right of property in 

Sovereign by reason of conquest. Such proprie¬ 
tary right in the Government was not of the same 
class as its property right in what are technically 

known as khas mehals, where its position is that 
of a private proprietor. By the force of S. 13 of 
the Regulation III of 1828 alone, the State does 
not therefore become a ‘landlord’ as defined in the 
Bengal Tenancy Act, when it grants to a person a 
tract of the Sunderban forest. If the terms of 
the actual grant or assignment make it a landlord, 
that is, another matter, for the State can also 
grant leases of its property in such a capacity. A 
lotdar of the Sunderbans was granted a large 
block of waste land under the Waste Lands Rules 
of 1853. The potta conferred in terms a “pro¬ 
prietary right in the grant” on the grantee, his 
heirs, executors and assigns. It gave the grantee 
a right to engage with Government on conditions 
applicable to owners of temporarily settled 
estates. The grant was for a term of 99 years, 
giving the grantee the right to have the lands 
measured once and only once between the 20th 
and 30th year of the grant. The adjustment of 
the Government demand, which was termed 
‘revenue’ on the results of the said measurements 
was to be the only adjustment during the currency 
of the term of 99 years. The grant was included 
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in the Register A maintained under the Land 
Registration Act as Touzi. The lotdar claimed 
abatement of the amount payable by him to the 
Government under his engagement, on account of 
some portion of his grant being diluviated under 
the provisions of S. 52, B T. Act. 

Held, that the grant was an ‘estate’ as defined 
in S. 3 (4), B. T. Act, and the plaintiff was its 
proprietor as defined in S. 3 (11), B. T. Act. The 
relationship between the Government and the 
grantee not being that of a landlord and tenant, 
the claim for abatement was not sustainable in 
Civil Court as what was payable by him was 
revenue and not rent. 

Held also (obiter ) that the Crown Grants Act 
applied to grants by Government of Sundarban 
lands. The Crown had unfettered discretion to 
impose any condition, limitation or restriction in 
its grants and the rights, privileges and obliga¬ 
tions of the grantee were regulated according to 
the terms of the grant, notwithstanding any pro¬ 
visions of any statutory or common law. The 
grant in suit assuming to be a lease was against 
the right conferred by S. 52 (2), B. T. Act, which 
must consequently give way in view of the provi¬ 
sions of the Crown Grants Act. (R. C. Mitter 
and Biszvas, JJ.) Sur.ta Kanta Roy Choudhury 
v. Secretary of State. I L R (1938) 2 Cal. 1= 
182 IC. 121 = 12 R.C. 5=42 C.W.N. 239=A.I. 

R. 1938 Cal 229. 

BENGAL LAND REVENUE SALES ACT 
(XI OF 1859) — Procedure under — Applicability 
—Raiyaii holding in Government khas tnahal — 
Sales of, for arrears of revenue . 

A raiyati holding in a Government khas mahal 
can properly be sold for arrears of revenue under 
the same procedure as under Act XI of 1859 (S. 

K. Ghose and Patterson, JJ.) Mohammad Eslam 
v. Animesii Chandra Sen. 43 C W.N. 46. 

- Sale for arrears of revenue —Rights of 

purchaser—Avoidance of intermediate tenures 
and encumbrances. 

So tar as the legal position of a purchaser at a 
revenue sale is concerned what passes to such a 
purchaser in law is the interest of the Crown 
subject to the payment of the Government assess¬ 
ment and he is remitted to all the rights posses¬ 
sed by the original settlor at the date of the 
settlement and may take advantage of that posi¬ 
tion to sweep away or get rid of all the interme¬ 
diate tenures and encumbrances created by the 
preceding zamindar since that date. (Wort a fid 
Fast Ali, JJ.) Kameshar Singh Bahadur v. 
Ramdhari Mandal. 168 I.C. 281=9 R.P.472= 
3 B.R 399=A I R. 1937 Pat 88. 

—-Ss. 2 and 3 —Notice to proprietor under 

S. 94, Estates Partition Act — No separate engage¬ 
ment by him —Kists mentioned in notice—If kist 
days or latest days of payment. 

Where the notice served on the proprietor of a 
separated estate under S. 94 of the Estates Parti¬ 
tion Act mentions that the revenue of such estate 
is payable in two kists, January and March, and 
the proprietor does not enter into a separate 
engagement thereafter, the only possible interpre¬ 
tation of the notice is that the January and March 
kists are the kist days referred to under S. 2 of 
Act XI of 1859, and not the latest days of pay¬ 
ment under S. 3 of that Act. ( Henderson and 
Latif ur Rahman, JJ.) Maninpra Chandra Sen 
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v. Shamsul Huq Mukhtear. I.L.R. 0939) 2 
1940 Ca 7 l“l7 6 I C ‘ 134=12 R C - 446=A.I R. 


- —Ss. 2 and 3—\2th January and 28th March 
fixed in tauzi ledger as latest dates in each year 
for payment of arrears of land revenue—,Sum de- 
manded as payable in respect of January kist not 

P Janul1-Va\fd h ity anUary ~ SaIe Md ° fter 12th 

The expression ‘'kist;, as explained in the Tauzi 
Manual issued by the Board of Revenue, Bengal 
means the period between one latest day for pay¬ 
ment of arrears of revenue and the next, and is 

”n S U 2of the h ‘ C A re t Str ^ ed ” eaning a «igned to It 
S 3 rI? (o Th " S ’ wherein pursuance of 
b. i, the Board of Revenue has, in tauzi ledger 

JanuaJy r and eS 2 a 8t e h Pa M inS h n ? nnUai revenue - 12th 

January and 28th March in each vear as the 
latest dates, on or before which, an arrear of land 

^ Pai ^’k th ^ ex P ression “fanuary 
Wo "V 130 ;* the P er » od beginning on 29th Septem¬ 
ber and ending on 12th January, and the “kist 

th a atn^r1nd S the - IateS L day of Payment on which 

that period expires, that is 12th January. Hence 

Tamiarv w 15 de ™ anded as payable in Respect of 
January k st and is not paid on or before 12th 

January, the date fixed for the payment of arrears 

liable to sale, and the sale held 
on 22nd March after the latest date for payment 

lector 63 ^ 5 ^^ 11 } th l\ j^ nsdiction oftheCoI- 
l l n ( 1938 ) 2 Cal 665=32 

SB-SStfgJ-tfss 

“l&mj 1 r m 2 «=a»”s“ 

. • S ! 2 ’ 3 and 33— 'Arrear of Revenue’—De¬ 

termination-Factors to be taken note of 

ft is necessary to find out three factors in cases 

any C arrear^of‘land 3r 1 ses as l ° whether there was 
any arrear of land revenue, first the date of nav- 

ment of instalment in accordance with the lease 

in^mr aid he which an instalment remain- 

mg unpaid would be an arrear of revenue in 

T“ r a dan ^ w ‘! h S- 2 Bengal Land Revenue Sales 
Act, and thirdly the latest date of payment as fix- 

S3oVtheAm °Th Re r U % ,n -cordate with 

o. ootthe Act. The kist dates on the Touii 
Ledger are really the latest dates of payment a J s 

f X n d by 2 he ? oard of Revenue, but it does not 
follow that they are also the latest dates of pay¬ 
ment in accordance with the Settlement. (S K 
Ghose and Patterson, JJ.) Makbul An Chow- 

dhury 7/. Amr ita La l Ghose. 174 IC 698—10 
R.C. 709=A I R. 1937 Cal 703. O9S-10 

—Ss. 2 and ^—Construction—Kisth^ndi dates 

-Meaning of— Kist dates under S.2— 7/kistbandi 

Marrh Sfi re e i d -\ n u J T e ' S . e P tem ^ er - January and 
marcn // kistbandis or latest dates of payment 

wV S ^ el, : kno J wn th at in Bihar the original kist- 

nith fu XCd ur ! der the engagements entered into 
wun the proprietors for payment of the Govern- 

W? 1 r £ venue were almost invariably according 
k„ p era and the four dates in June, Septem- 

'n nuary and ^ arc h fixed, for the payment of 
nav^° Ver * nment . revenue are the latest dates of 
unrWc 1 det c r, nined by the Board of Revenue 
j ' 3 o£ the Revenue Sales Act and not kist- 
andt dates of the Fasli era. Where the original 


S. 3. 

kistbandi under S. 2 of the Act is unknown and 
forgotten, the latest dates fixed under S. 3 are 

as H st * dates * T hey are not kist- 
bandi dates as provided by S. 2 but only the latest 

dates of payment as fixed by the Board of Re¬ 
venue under S 3. Kistbandi dates of the Fasti 
era under S. 2 are usually eleven or t welve while 
latest days of payment under S. 3 are usually the 
four dates m the months of June, September, 
January and March. These latter are shown as 
instalment dates in the Tauzi ledger. In the case 

of estates where the annual revenue is a small 

amount, there would be only two, instead of the 
tour, latest days of payment. ( Macpherson and 
Khaja Mohammad Moor, JJ.) Nanak Prasad 

T r H Ynmi— c Kumari. 15 Pat. 272=162 

me Patleo P ' 604=16 Pat L T - 915 =a lr 

*Ss 2, 3 and 5 —Revenue when becomes 

arrear—Jurisdiction of Collector to sell-Kist- 

bandi and kist Non-payment of revenue on last 

day of payment — Liability to sale — When 
arises . 

Though normally, as a rule, the kistbandis are 
xed according to the Fasli era under the enga- 
gements with the proprietors of the estate, there 
? . e abl V orm al or exceptional cases where the 
? ates of payment under S. 3, or popular 
? a tes, as they have come to be known, are 
found to coincide with the original kistbandi 

nn« w° r fK S ? m i of them) un der S. 2. It is also 
b i e l ha aft f r a re S u lar partition the Collec- 
1 5 adve f te ntly or not, may have made 
™ k .'S»andi in this manner. In determining 
the jurisdiction of the Collector to sell an estate 

wW 1r ?u arS ° f revenue ' in ^e case of an estate 
where the revenue is payable in one instalment, it 
has to be considered whether the date of pay- 

ment is the latest date of payment under S. 3 or 
£ e , reIy the date under S. 2 on which the revenue 
is due. If it is the latest date of payment within 

rYfn mean T g ? £ -*\ 3 > and the Tauzi mahal, the 
Collector has jurisdiction to sell the estate before 
ie expiry of the last date of payment for the 

of anv ear ' th If r u mereIy the kist °r instalment 
of any month o{ the era according to which the 

settlement or kistbandi of the mahal has been re- 

gulated it does not become an arrear of revenue 

? ^ e ii S \ he Collector has no jurisdiction 

at6 / St date of Payment prescribed 

iw JJ 3 ) N*?Zt h v SOn a Khaja Mohammad 

Ku ARr 1 ^ AS ^L Sahu v - Mt - Kaseda 

ari. 15 Pat. 272=162 I C 1004 —s p ~n 

604=16 Pat. L.T. 915=A I R.lfis Pat 260 ? ' 

LlTJnr 3 -R even “ e Payable in four kists -Latest 
daU for payment of arrears in respect of one 

we^ew’d g J° th - e Co " eCtorate agisters there 
were tour dates tor payment of arrears of re- 

Januarvand 2S.h 8 M , 28th September, 12th 
ki • 28th March, the revenue being paya- 

b u J ’m£ erta ' n amount was in arrears 
J 1 ^- arc h» 1932. The revenue sale in res- 

?933 0± tblS amount took place on 9th January, 

Held, that the kists were also the same as the 
latest dates for payment mentioned in the Land 
Kevenue Roll. Consequently an arrear in respect 
of one kist that is 28th September, 1932, would 
have its latest date of payment on the date of the 
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next kist that is on 12th January, 1933, following. 
The s .le before tin's date therefore was void. (S. 
K. Ghose and Patterson, JJ.) Iacadish Chandra 
Mjtra v. Kunja Mohan Shah. 171 I.C. 822= 
10 R.C. 310=A.I.R. 1937 Cal. 273. 

--S. 5—Applicability—Part only of estate 

under attachment. 

S. 5 of Act XI of 1859 requires the publication 
of a special notification before an estate which is 
under attachment by an order of a Civil Court 
can be sold by the Collector for arrears of re¬ 
venue. If only a part or share of the estate is 
under attachment S. 5 also applies. ( Mitter and 
Rau, JJ.) Kumar Narendra Nath Roy v. Mid- 
napore Zemindari Co., Ltd. 70 C.L.J. 218=44 
C.W N. 38=A I.R 1940 Cal 115. 

--S. 5— Non-compliance with—Objections not 

taken in appeal to Commissioner—Sale, if can be 
challenged in Civil Court. 

A sale held without complying with S.5 where 
that section is attracted, is a sale contrary to the 
Act and such sale cannot be challenged on that 
ground in a Civil Court, unless such a ground had 
been specified in an appeal made to the Commis¬ 
sioner. ( R C. Milter, J.) Subodhbala Ghose v. 
Harendra Nath Day. 181 I C. 47=11 RC 
769=AIR 1938 Cal 584. 

-—S. 5 — Notice including arrears of current 
and preceding years—Validity. 

It is true that S. 5 of Act XI of 18S9 only con¬ 
templates arrears other than those of the cur- 

immediately preceding it. 

But if the arrears of the current year or of the 

preceding year are included along with the 
arrears which come within the purview of S 5 
that cannot invalidate the notice. (Nashn Ali 
and Henderson, JJ.) Kusum Kamini Roy v. 
Apurba Kumar Hazra. 159 I.C. 1074=8 R C 
384=A.I.R. 1935 Cal. 743. 

——S 5-Scope—Estate under attachment by 
Civil Court — Notification — Necessity—Wont of 
knowledge of attachment on the part of the Col- 
lector-If dispenses with notification—Legality of 
attachment — If material. 

Under S. 5 of the Land Revenue Sales Act, 
when there is an attachment by a Civil Court in 
respect of any share in the estate sought to be 
sold under the Act, the issue of a special notifica¬ 
tion under S 5 is positively imperative. Whether 
such attachment is proper or wrongful is not 
material. If there is in fact an attachment, there 

must be a notification ; and it must he issued ir- 

respe< tive of any question of knowledge or want 
of knowledge on the part of the Collector of the 
attachment. When the sale is held without the 
issuing of a notice under S. 5, it is not mere 
detect or irregularity which can be cured by S 8 

of Bengal Act VII of 1868. The omission ren¬ 
ders the sale one held in contravention of an 
express provision of the law, although the sale in 
itself is not null and void. (Mukerii and S. K 
Gho*e, JJ.) Monindra Deb Roy v. Hanseswari 
Thakuran/. 63 Cal 629=40 C.W.N. 271. 

~ 5 Scope Notice showing amounts 

-which have become arrears and amounts which 
have not — Sale—If void 

When there is an arrear in respect of certain 
kists of revenue but the notice under S.5 of the 
Re venue Sale Law shows not only the amount of 
those arrears but also other sums which have not 
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yet become an arrear, the sale held in pursuance 
of such a notice cannot be said to be a sale other¬ 
wise than under the Act and is not void. Although' 
S. 5 is contravened, there being an arrear of duty, 
there is a sale under the Act and such a sale is 
hit by the provisions of S. 33 of the Act, and 
cannot be set aside ; and if a proprietor appro¬ 
priates a portion of the purchase-money towards 
the payment of a different debt of his, he cannot, 
subsequently contest the legality of the sale, not¬ 
withstanding that such appropriation is made 
after the institution by him of a suit to set aside 
the sale. (Patterson, J.) Ram Prasad 
Choudhury z/. Ram Jadu Lahiri. 40 C.W.N 
1054. 

-S 6 — Notice of sale — Mention of arrears of 

revenue as well as of arrears of cess—If renders 
sale illegal. , \ 

It is well established that in a case even of 
amalgamation of cesses with revenue payable in 
respect of an estate, the sale for arrears of re¬ 
venue cannot be set aside on the ground that it is 
illegal or ultra vires. In a case when the amount 
due on account of cesses is mentioned separately 
from the amount of revenue in arrear, and not 
amalgamated with, or included in, the revenue, in 
the sale notification, that cannot, therefore, make 
the sale illegal under the law. (Guha and Bartley „ 
JJ.) Ram Rantan Mullik v. Iamini Sunpari 
Dassya 40 C.W.N 1114=64 C.L J. 486=166 
I C 485=9 R C. 535=A I R 1936 Cal. 415. 

Ss 6 and 14 — Payment in respect of sepa¬ 
rate account after latest day of payment—Effect 
on sale ordered under S. 14. 

The provisions of the last paragraph of S. 6 of 
the Act are attracted to sales not only of the 
entire estate, but also of shares of estate. The 
payment by the defaulting proprietor of the 
arrears due in respect of a separate account after 
the latest day of payment cannot, therefore, in 
any way interfere with the sale ordered under 
S. 14 of the Act. (Nasim Ali and Henderson, 
JJ ) Nirmal Nauni Dasi v Rani Harsamu- 
khi Dasi I.LR (1938) 2 Cal 549=180 I.G. 
665=11 R.C. 709=42 C.W N. 1203=A.I R. 1939 
Cal. 233. 

Ss. 6 and 33 — Sale notice issued by Collec¬ 
tor describing owners of the property to be sold 
as 1 X and another”—Sale notice published iti 
newspaper not mentioning share to be sold as 

residuary share — Irregularity—Annulment of 
sale. , 

Linder S 6 of Act XI of 1859, the specification 
of the property to be sold in the sale notification 
must be sufficiently definite and clear to induce 
likely purchasers to appear and bid at the sale- 
Where the sale notice issued by the Collector 
described the owners of the property to be sold 
as “X and another,” and the sale notice published 
in the local newspaper did not mention the share 
to be sold as a rcsiduarv share. 

Held, that the specification of the property to 
be sold in the sale notices did not meet the re¬ 
quirements of S. 6 of the Act and that if ihe low 
price fetched at the sale was due to paucity of 
genuine and substantial bidders in consequence 
of the absence of proper specification in the sale 
notices, it was incumbent on the Court, regard 
being had to the provisions of S 33 of the Act, to 
annul the sale. ( Guha and Bartley, JJ.) Sibapas 
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S. 6. 

Chakravarty v. Hem Chandra Kar. 170 I.C. 
611=10 RC. 162=64 C.L.J. 571=A I.R. 1937 
Cal. 473. 

-S. 6— Scope—Proclamation of sale in 

Gazette within 30 days of sale—If rendered sale 
void. 

S. 6 of the Bengal Revenue Sale Law does not 
prescribe a period of 30 days in the matter of pub 
lication in the Gazette of the notification of sale, 
and the fact that the publication in the Gazette 
-of the sale is made at a time within 30 days before 
-the sale does not render the sale void. Assum¬ 
ing that such a publication in the Gazette is not in 
accordance with the provisions of S. 6, it only 
amounts to an irregularity ;if the party aggrieved 
wants to get the sale set aside on that ground, he 
must make out that he has suffered substantial 
injury by reason of that irregularity. ( Guha and 
Bartley, JJ.) Ram Ranjan Mullik v Jamini 
Sundari Dassya. 9 R C. 535=166 I.C 485=64 

C.L.J. 486=40 C.W.N. 1114=A.I R. 1936 Cal. 
415. 


-S. 8 —Revenue received by Collector by 

money order on last date—Money not credited to 

intended taluk owing to mistake in description of 
taluk—Sale of taluk—If void. 

A Collector received the revenue by money 
on the last date for payment of revenue. 

I his money could not be credited to the account 

of the intended taluk on account of mistake in 

the description of the taluk. The Collector kept 

the money in deposit and the acknowledgment 

receipt with certain remarks in red ink was sent 

to the remitter. The remitter did not rectify the 

mistake within time with the result that the taluk 

was sold on the footing that there was an arrear 
•of revenue due. 

Held, that as the description of the taluk was 

DO -^i C t. rrect t y Si ven > ^ could not be reasonably 
said that the money was undoubtedly placed in 
the hands of the Collector for crediting the same 
in respect of the defaulting taluk. The sale there 
fore could not be said to have been without juris¬ 
diction. ( Bartley and Nasim AH, JJ.) Sayed 
Ahamed v. Samsuddin Ahamed. 175 IC 745— 

II R.C. 5=A I.R 1938 Cal 275. 

Z. Ss. 13 and 14 —Sale of separate account — 
Proceeds insufficient to liquidate arrears—Other 

separate accounts also in arrears—Powers of 
Collector to order sale of entire estate before 
putting them to sale. 

If a separate account in arrears is put up to sale 
and the sale proceeds do not satisfy the arrears 
due thereon. S. 14 of the Bengal Land Revenue 
Sales Act comes into operation at once and the 
‘Collector can order the sale of the entire estate 
under that section without putting to sale the 
other separate accounts which are also in arrears. 
-It would be useless for the Collector to put them 
to sale as the sale proceeds, if any, of those ac¬ 
counts could not be utilised to wipe off the arrears 
•or the balance of arrears due on the separate 
account first exposed to sale. ( Nasim Ali and 
Henderson, JJ.) Nirmal Nalini Dasi v Harsa- 
MUKhiDasi. I.L.R. (1938) 2 Cal. 549=180 1 
C. 663=11 R.C. 709=42 C.W.N. 1203=A I R 
1939 Cal 233. 

"7 14 —^Construction — tf Other recorded co~ 

™?rer'’—Meaning of—Defaulting co-sharer— 
-night of to. purchase - 


BENG. LAND REV. SALES ACT (1859), 
S. 14. 

The expression “other recorded co-sharer” in 
b. 14 of the Bengal Land Revenue Sales Act 
means a recorded sharer of a share other than 
the share exposed for sale. The defaulting co- 
sharer, who, having had ample opportunity of 
, ; n the arrears, fails to do so, has no right 

to purchase the estate as “other recorded co- 
sharer. ( Mukerji and S. K. Ghose, JJ.) Monin- 
dra Deb Roy v. Hanseswari Thakurani. 63 

Cal. 629=40 C.W N 271. 

I 14 —Declaration under—Neglect of other 

proprietors to purchase share in default—Effect 
I °J- r 

The effect of a declaration under S. 14 followed 
by the neglect of the other recorded proprietors to 
purchase the share in default by paying up the 
arrears due in respect thereof is that the separate 
accounts are closed. On the closing of the sepa¬ 
rate accounts, a general account of the receipts of 
revenue in respect of the entire estate must be 
made and if on such account being made, there 
appears an arrear of the revenue, the entire estate 
is to be notified for sale. (R.C. Mitter, J.) 
Subodhbala Ghose v. Harendra Nath Day 181 
I.C. 47=11 R C 769=A.I R. 1938 Cal 584. 


n * * Entire estate, when can be sold— 

Put y of Collector before sale—Separate accounts, 
if to be .closed. ’ 

Before the declaration made by the Collector 
under S. 14 of Act XI of 1859 can be followed up 
by him, it is necessary that there must be an arrear 

ot revenue due from the entire estate. The ac¬ 
counts of the separate shares in respect of which 
separate accounts had been opened under S 10 
must accordingly be merged into one account, the 
credits and the revenue demands must be totalled 
up and the balance struck. If the balance so struck 
is a deficit one then and then only can the Collec¬ 
tor sell the entire estate. If the Collector without 
striking such a balance brings the entire estate to 
sale, the sale will be held to be a good one-a ^e 
with jurisdiction—if it is shown to the Civil 
Court when the sale is challenged that on the 
balance being struck there was in fact an arrear 
due from the entire estate. For the purpose of 
satisfying himself that the entire estate is in 
arrear the Collector in practice merges all the 
accounts into one, and he ought to do so It k 
not necessary that the Collector must by an order 
close the separate accounts before he holds a sale 
of the entire estate under S. 14 of Act XI of 1859 

i S aU - JJ J Kumar Narendra Nath 
Roy v . Midnapore Zamindari Co Ltd 70 P T t 

218=44 C.W.N. 38=A.I.R. 1940 CaI 115 J ’ 

c °~ sharer Paying entire arrears 
VavnrrZ “i ' f becoMes Complete-Subsequent 
Effect of f S<lme am ° Unt hy other co-sharers— 

When one co-sharer has paid the entire arrears 
due, any other co-sharer or co-sharers by subse¬ 
quently paying the money, even within ten diys 
cannot rank as co-purchasers with him. As soon 
as the full amount of arrears is paid by one co- 
sharer, the offer made by the Collector must be 
deemed to be accepted, and the purchase becomes 
complete. That the subsequent payments were 
also made by recorded co-sharers within ten days 
cannot affect the position. ( Mukherjea and Rox¬ 
burgh, JJ.) Kamal Krishna v. Hemendra 
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Krishna. 187 I.C. 286=12 R.C. 556=71 C.L.J. 
413—44 C-W.N. 129=A.I.R. 1940 Cal. 39. 

-S. 14— Sale under—When effected. 

A sale under S. 14 is not really made by the 
Collector after the period of ten days has ex¬ 
pired, and after all the moneys are putin. The 
sale is effected by the first payment of the entire 
arrears. If there are no materials, upon which 
the Collector can find as to whether one payment 
is earlier than the other, the obvious course would 
be to regard these payments as simultaneous, and 
declare both of them as the joint purchasers. 
(Mukherjea and Roxburgh , //.) Kamal Krishna 
v. Hemendra Krishna. 187 I C. 286=12 R.C. 
556=71 C.L.J. 413=44 C.W.N. 129=A I.R. 1940 
Cal. 39. 

-S. 14 —Ten days period expiring on holiday 

— Period, it extended till reopening day. 

Per Roxburgh, J.: Obiter. —The ten days 
period in S. 14 is not absolute. If the period of 
ten days has expired on a holiday, the period is 
extended till the reopening day. (Mukherjea 
and Roxburgh , JJ.) Kamal Krishna v. 
Hamendra Krishna. 187 I.C. 286=12 R.C. 556 
=71 C.L J. 413=44 C.W.N. 129=A.I.R. 1940 
Cal 39. 

— -Ss. 14, para. 2 and 53— Purchase by sharer 
of another separate account or residuary share in 
default—Effect of—Suit to enforce charge on 
share in default pending at time o) Purchase- 
Decree, if can be executed against purchaser. 

If a recorded sharer or sharers purchase 
under paragraph 2 of S. 14 of Act XI of 1859 
another separate account or residuary share in 
default, he would only acquire the right, title and 
interest of the defaulting sharer and would not 
acquire the said share free from all incumbrances. 
The opening words of S. 53 of the Act are an ex¬ 
ception only to the provisions of S. 37 and not to 
those of S. 14 of the Act. Consequently, if at the 
time of the purchase a suit to enforce a charge on 
the share in default was pending against the de¬ 
faulting sharer, the purchaser becomes a repre¬ 
sentative in interest of the judgment-debtor and 
can, therefore, be rightly made a party to the exe¬ 
cution proceedings so that execution may proceed 
against the share purchased by him. (Milter 
and Khundkar, JJ.) Bhramar Singh Nahar v. 
Umesh Chandra Das Barman. 43 C.W.N. 803. 

- -S. 17 Applicability — Attachment under 

5.99 of Cess Act—Sate of estate under attachment 
—Jurisdiction of Collector. 

An attachment by the Collector under the pro¬ 
visions of S. 99 of the Cess Act would come with¬ 
in S 17 of Act XI of 1859 S. 17 of Act XI of 

18^9 does not say that the Collector shall have no 
jurisdiction to sell during the subsistence of the 
attachment,but that he will have no jurisdiction 
to sell for arrears of revenue zvhich had accrued 
whilst the estate was under attachment. ( Mitter 
andRau.JJ.) Kumak Narendra Nath Roy v. 
Midnapore Zamindary Co., Ltd. 44 C.W.N 38 
=70 C L J. 218=A I.R. 1940 Cal. 115. 

-S 31 —Revenue sale—Surplus sale proceeds 

paid to recorded proprietor—Prior sale by him to 
plaintiff—Suit by plaintiff to recover amount— 
Cause of action — Interest. 

Plaintiff sued to recover the surplus sale pro¬ 
ceeds of certain property of which the defendant 
was the recorded proprietor. The property, how¬ 


ever, had been sold to the plaintiff prior to the 
date upon which the revenue sale was held. The 
defendant having been paid the surplus sale pro¬ 
ceeds by the Collector under S. 31 of Act XI of 
1859, this action was brought by the plaintiff. 

Held, ( 1 ) S. 31 merely directs payment by the 
Revenue Officer to a certain person, that person 
being the person whose name is entered as pro¬ 
prietor and there is nothing in that section which 
in any way governs the right of a person who is 
in fact entitled to the surplus sale proceeds reco¬ 
vering them from the person paid by the Collec¬ 
tor under the section ; (if) that the real test in the 
case is not the knowledge of the Collector as to 
whom the money really belonged,not the question 
as to whether the defendant had rightfully recei¬ 
ved the money from the Collector but to whom 
the money rightfully belonged; (itt) that the 
cause of action is for money had and received 

1 to the plaintiff's use, and that in considering that 
cause of action the Court is applying no specific 
provision of the law of India as there is none, 
but the rule of justice, equity and good conscience 
(t.e.) the law of England; ( iv ) that the plaintiff 
is entitled to interest only from the date upon 
which the demand was made by him. (Wort and 
Rowland, JJ.) Bhagwati Saran Singh v. Rai 
Kishunji. 15 Pat. 433=161 1 0. 171=8 R.P 
426=17 Pat L T. 663=A.I.R. 1936 Pat. 370 

Ss. 31 and 13 — Sale proceeds of one sepa¬ 
rate account—If can be appropriated towards 
arrears due from other separate account. 

1 I he proceeds of sale of one separate account 
held under S 13 of the Act can be appropriated 
only towards the arrears due from that account 
and not towards the arrears due from other sepa¬ 
rate account or accounts. (Nazim Ali and Hen¬ 
derson, JJ) Njrmal Nalini Dasi v. Harsa- 
mukhiDasi. I L.R (1938) 2 Cal. 549=42 CW. 
N. 1203=180 I.C. 665=11 R.C. 709=A.I.R. 1939 
Cal. 233. 


- S. 33— Annulment of sale by Civil Court- 

Conditions. 

In order that a sale for arrears of revenue can 
be annulled by a Civil Court, two conditions are 
necessary : the sale must have been held contrary 
to the provisions of Act XI of 1859, and it must 
be proved by the plaintiff that he has sustained 
substantial injury by reason of the irregularity 
which evidently includes illegalities as well. (Na¬ 
zim Ah and Henderson, JJ.) Kusum Kamini 
Roy v Adurda Kumar Hazra. 159 I C 1074= 
8 R.C. 384=A I.R. 1935 Cal. 743. 

~ " S. 33— Appeal to Commissioner not present¬ 
ed in time Suit in Civil Court on ground that 
sale was contrary to Act—Maintainability. 

The appeal contemplated in S. 33, Bengal Land 
Revenue Sales Act, is an appeal made to the Com¬ 
missioner under S. 2 of Act VII of 1868. that is, 
an appeal which it would be “lawful for Commis¬ 
sioner of Revenue to receive’', that is an appeal 
presented to him within 60 days of the sale or one 
presented to the Collector within 45 days of the 
sa e lor transmission to the Commissioner. An 
appea not so presented is to be treated as no 
appeal and no attack can be launched on the sale 
in a suit on the ground that the sale was contrary 

ie ,P r 9 vlslonsof th « Act, the estate being ad- 
m ttedl> m arrears. (R. C. Mitter, J.) SUBODH- 
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bala Ghose v. Harendra Nath Day. 181 I C 
47=11 R.C 769=A.I.R 1938 Cal. 584. 

--"S. 33 Applicability—Sale illegal for non- 

compliance withS. 5— Setting aside—Grounds— 
“ Irregularity .” 

S. 33 of the Land Revenue Sales Act applies not 
merely to cases where the sale has been irregular¬ 
ly conducted, but also where the sale has been 
illegal in consequence of contravention of some 
express provision, e.g., the omission to issue a 
notice as required by S. 5 of the Act What is 
meant by irregularity under S. 33 is the fact of 
the sale having been contrary to the provisions of 
the Act ;and there is no distinction between illega- 
hty and irregularity. Non-compliance with S. 5 
of the Act does not therefore make the sale null 
and void; it only renders the sale liable to be set 

S ^ ? roUn ^ that a party has sustained 
substantial injury by reason of the illegality or 

irregularity complained of, and only on that 
ground. (Mukerji and S. K. Ghose, JJ ) Monin- 

Cal. 62 E 9=40 OY C.W.N A 27T WARI Thakurani - 63 

T7~c S ^ 3 T" A PP licabilit y-~Sale in contravention 
ot b. 5—buit to challenge—Appropriation by pro- 
prietor of part of sale proceeds for payment of 
different debt-Effect-Suit, if barred. See 

nTo54 AND Revenue Sales Act, S. 5 40 C.W. 

- —S. 33— Applicability—Suit by co-sharer for 

declaration that he has preferential title and that 
sale should stand entirely in his favour. 

It may be assumed that S. 33 is not confined to 
sales by public auction under the Act, but also 
applies to a sale under S. 14 of the Act. But in 
order to attract the operation of S. 33 the suit 
must be one to annul the sale and this presupposes 

tbe P ar ‘y suin 8 >s the defaulting co-sharer or 
any other p erson who derives his title from him. 

a . co ’ sharei : impeaches the rights of the 
®“;S harerS to , bec °m e purchasers by reason 
at thif s ^ bse quent deposits they made, and wants 

‘ me J ha ! the saIe should stand and 
nnp lrr-l! re y ,n h?S favour ’ lt is really a suit by 

?ffA/h haSCr ag ? mSt another for a declaration 
that he has a preferential title. Such a suit does 

not come within the purview of S. 33. Under 

these circumstances a suit would certainly lie in 

of Vrsg r C ° U u rt ’ . qUlte a P art fr . om S 33 of Act XI 
' ! or ha Y ln S a declaration that the plaintiff 
is the sole purchaser, and no title was vested in 

any of the other co-sharers by reason of the pav- 
ments they made under S. 14 of the Revenue Sale 
Law. (Mukerjea and Roxburgh, JJ.) Kamal 

Krishna z; Hemendra Krishna 187 I C 286— 

i 2 R^40 S5 C \f 3^ L J - 413=44 C W N ^ **=* 

~ S. 33—Arrear of revenue—Absence of— 
determination—Factors to be taken note of. See 

A E I.R AL l 93 A 7 N Ca R l E 703 UE SALES ACT ’ Ss 2 ’ 3 ANd33 - 

7" 33 t -Entire amount of revenue not beina 

Zl r ~ Sale ’ \ l °ble to be set aside. 

Where the entire amount of revenue for which 
tne sale was held was not an arrear and thus there 

nHr* a f ?*t te T laI irre g uIar, ‘ty * n ^e sale and the 

substantUUoss 1 ** S3 ’ e W3S inadet I uate cau ®ing 

q *1%*^ A Sa ^ e was liable to be set aside under 
of the Act. (S. K. Ghose and Patterson,. JJ.} 
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Jagadish Chandra Mitra v. Kunta Mow*™ 

C?1 A 273 171 I C 822=10 R C - f 1937 

r S. 33 —Ground not specifically set forth be - 
°'tu mmis stoner-~If can be raised in suit 

; The word .*ng of S. 33 of the Revenue Sale Law 
is very particular; and as worded, that section re¬ 
quires that the ground should be declared and 
specified. There can be no question that apart 
from anythmg else, omission to take the ground 

beforefinite form and with sufficient particularity 
before the Commissioner is a bar to the ground 

a?d g fK Ut f ? rward as a ground in a suit to set 
aside the sale. ( Mukerjee, Ag.C.J. and S K 

El 1^161 1^73^8 §f N v - Kudiram 

Cal 142 1 I C ‘ 735 ~' 8 R C 541=A.I.R. 1936 


f 3 A 0 *™*/ 1 *—Taking out money order 
in office of origin If amounts to payment 

In no part of the rules in the Tauzi Manual is 

t suggested that the Government have agreed that 

the post office should be the agent for the purpose 

thatthi V t ln i? pa>m f ntand he °ce it cannot be held 
that the taking out of a money order in the office 

of origin can be considered a payment to the 

the revenue. (IVort and Agarwala 

265 

» 6i ~-\Juestxon of substantial iniurv 
made specific ground of appeal before Cn 

st on er Main t a inability of suit. * Commis- 

It is certainly incumbent upon the plaintiff in a 
suit under S. 33 to establish that he has suffe" a 
substantial injury by reason of the irregularity 
complamed of, but it is not necessary fhat the 

*S ° f subs , tan , tiaI injury must also^be m Ide 
a specific ground of appeal before the 

sioner. ( Mukerjea and Roxburgh, JJ.) Kamal 

Hemendra Krishna 187 I C 286 _ 

&V.5833 S^- 413=44 c w i * >“= 

a for a declaration that the sale was a 
null,ty on the ground that there were no arrears 
the existence of which alone could anth«r;^ *5?' 

has been correct y described an H ™ cne estate 
the credit of the estate no sale und^r ?, y p3 ‘ d ‘° 

missible and it is immaterial Lr . 3W 15 peI " 

ous debit entries “made ^ e ™- 
officers to wh.VL n, \ • ° y the Collectorate 

SinrPHSSS 

p . e . jhe credit of a particular estate d’ffer- 
su n h“ in at /,° n i? a . rise The Collator mayin 

one estate < e .i' tate *° , credit the am oum to 
framS k i er thon to the other. The rules 
framed by the Revenue Department make detailed 

provisions as to the duties of the Collectorate 

officers who are entrusted with the charge of 
receiving these payments in such cases. Where 
there is a violation of these rules by the officer* 
concerned and the proprietor is not given an 
opportunity to rectify the mistakes, a sale with- 
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out giving the proprietor such opportunity is 
without jurisdiction. (B. K. Mukerjea , /.) 
Manoda Mohini Das v Sakina Bibi. 43 C.W.N. 
43=A.I R. 1938 Cal. 738. 

-S. 33—‘ Sale ” —Meaning of. 

Per Roxburgh, /.—‘Sale’ necessarily includes 
the whole procedure from issue of notices under 
Ss. 5 and 6 up till the final completion of the ‘sale’ 
in its narrower sense as the corollary to‘pur¬ 
chase/ A ‘sale’ is conducted contrary to the pro¬ 
visions of the Act within the meaning of S. 33 if 
there is any defect in any of these proceedings, not 
merely for defect at the time of actual auction. 
{Mukerjea and Roxburgh, //.) Kamal Krishna 
v. Hemlndra Krishna. 187 I.C. 286 = 12 RC 
556=71 C.L.J. 413 = 44 C.W.N. 129=A.I R 
1940 Cal. 39. 


I 


-S. 33 —Scope — Appeal preferred to Com¬ 
missioner beyond time—Effect—Dismissal—Suit 
in (. ivil Court on grounds urged in appeal — Main- 
, taxability. 

An appeal provided for by S. 25 of the Land 
Revenue Sales Act must be preferred on or be¬ 
fore the 60th day of the date of sale ; an appeal 
presented beyond the 60th day is no valid appeal. 
When such an appeal has been dismissed as being 
barred, a civil suit to set aside the sale on the 
same grounds as alleged in the appeal is not main¬ 
tainable under S. 33 of the Act. ( Macpherson and 
Khaja Mohammad Noor, JJ.) Nanaic Prasap 
Sahu v. Kaseda Kumari. 15 Pat. 272=162 I C 
1004=8 R P. 604=16 Pat.L.T. 9l5=A.I.R. 1936 
Pat 260. 

S. 33 —Scope — No arrears of land revenue 
— Sale—Suit to set aside—If barred. 

Where a sale is held for arrears of land 
revenue in cases where there were no such 
arrears, a suit to set aside the sale is not barred 
under S 33. (IVort and Agarwala, JJ.) Indf.rjit 
Rai v. Bulak Chanp. 179 I.C. 861=11 RP 
420=5 B.R. 305= 1939 P.W.N. 265=20 PatL* 

T. 300=A.I.R. 1939 Pat. 76. 

~ 33 ~ Scope—Revenue sale—Suit to de¬ 

clare illegal and ultra vires— Maintainability with¬ 
out consequential relief. 

Obiter. A suit merely fora declaration that a 
revenue sale is illegal and ultra vires and without 
any force and effect is not maintainable under the 
law in the absence of a prayer for setting aside 
the sale by way of consequential relief. (GuJia 
and Bartley, JJ.) Ram Pantan Mulljk v 
Jamini Sundari Dassya. 40 C W.N 1114—o 
K C. 535 = 166 I C. 485=64 C.L.J. 486=A I R 
1936 Cal. 415. J ^ A 

~ s . 33-— S cope—Suit to declare that sale 
would not affect plaintiffs reversionary rights— 
Allegation of fraud—Suit, if barred. 

S 33 does not bar a suit by a reversioner for a 
declaration to the effect that the revenue sale 
held under the Act did not affect his rights as 
reversioner in respect of the property sold, when 
such a suit is based on the allegation that the sale 
was a fraudulent transaction, and the reversioner 
will be entitled to the relief if he proves that 
fraud had been committed and the reversionary 
right residing in him had been adversely affected. 

( S K. Ghose and Edgley, JJ.) Ashutosh Sanyal 
v. Ram Sankar Ghose. 162 I. C. 695=8 R C 
645=A.I.R. 1936 Cal. 198. 


u. LAND REV. SALES ACT (1859), 

S. 36. 

- S 33 —“ Substantial injury ’—Meaning of— 

Inadequacy of price. 

Pecuniary loss is not the only kind of injury 
contemplated by the words “substantial injury” 
in S. 33. although inadequacy of price fetched at 
the sale is the most common form of injury that 
is asserted. (Mukerji and S. K. Ghose, JJ.) 
Monindra Deb Roy v. Hanseswari Thakurani 
63 Cal. 629=40 C.W.N 271. 

- -S. 33 — Substantial injury—Proof of — Onus 

—Omission to issue notice under S. 5— Inade¬ 
quacy of price fetched at sale—Substantial injury 
—Inference of—Permissibility. 

When a revenue sale is sought to be set aside 
on the ground of omission to issue a notice as 
required by S. 5 of the Act, the fact that the ir¬ 
regularity complained of has resulted in sub¬ 
stantial injury within the meaning of S. 33 is a 
fact which the party impeaching the sale must 
make out. The object of the notification under 
S 5 is to protect the interest of an attaching cre¬ 
ditor, and the omission to issue the notice under 
the section would not by itself mean that an in¬ 
adequacy in the price fetched by the sale is the 
result of that omission. (Mukerji and S. K. 
Ghose, JJ.) Monindra Deb i’oy v. Hanseswari 
Thakurani. 63 Cal. 629=40 C W.N. 271. 

- S. 34— Effect of annulment of sale. 

Per Roxburgh, J. — I he effect of an annulment 
of sale is dealt with in S. 34 of the Act which 
clearly contemplates restoration of the defaulter, 
assumed to be decree-holder, on certain terms and 
conditions. ( Miikherjea and Roxburgh, JJ ) 
Kamal Krishna v. Hemendra Krishna. 187 T 
C. 286=12 R.C 556=71 C L J. 413=44 CWN 
129=A.I R. 1940 Cal. 39. 


S. 34— Sale of holding for arreats of 
revenue—Title suit by owner against Purchaser- 
Sale set aside on compromise—Compromise 
decree not executed within six months—Effect on 
sale. 

A, raiyati holding in a Government khas mahal 
was sold tor arrears of revenue under Act XI of 
1859. I he owner, after an unsuccessful appeal 
to the Commissioner, brought a title suit against 
the purchaser to have the sale set aside alleging 
that processes required to be served under the 
Act were not served and that caused substantial 
injury to him. The suit ended in a compromise 
decree. According to the terms of compromise, 
the revenue sale was set aside on the ground that 
the Collector had no jurisdiction to sell a raiyati 
holding under the Act. 

/7r/rf, that there was no judicial determination 
of the question whether the sale was valid or not, 
that the sale was not set aside on the ground that 
it was a nullity, that, therefore. S. 34 of the Act 
applied to the compromise decree, and that the 
failure to apply tor its execution within six 
months from the date thereof would make the 
sale and the right acquired by the purchaser 
under it stand good. (S. K. Ghose and Patterson, 
JJ.) Mohammad Eslam t\ Animksh Chandra 
Sen. 43 C.W.N. 46. 


~~S. 36 —Object of—Revenue sale during 
pendency of suit by mortgagee of the property— 
Purchase, benann for mortgagor—Suit by mort¬ 
gagee after decree to declare sale fraudulent . if 
barred by S. 36. . ' ' , ' 
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The object of S. 36 of the Bengal Land 
Revenue Sales Act is to discourage benami pur¬ 
chases at sales and with that in view the Legis- 

iature h^s said that a suit to oust the benamidar 
shaU not lie. What the Legislature intends to 
prohibit appears to be this; that a purchaser 
having elected to make his purchase in a benami 
name, he could not thereafter come into Court to 
have the benami character of the transaction 
established and the benamidar ousted by Court 
The section is not to be construed so as to enable 
trie sham title of a benamidar to be set up against 
a creditor of the real owner. Where during the 
pendency of a mortgage suit, the estate was sold 
for default in the payment of the land revenue by 
the mortgagor proprietor, under the Bengal Land 
Revenue Sales Act, and it is purchased in auction 
in the name of a third person benami for the 
mortgagor, and where after the passing of a 
preliminary decree in the mortgage suit, the pur¬ 
chaser obtains possession, it is open to the mort- 
gagee decree-holder to institute a suit to declare 
that the revenue sale was fraudulent and void and 
inoperative as against his mortgage lien and S. 36 
of the Act could not be pleaded in bar of such a 

suit, for that section has no application at all to 
such a case. (Dhavle and Rowland. JJ.) Chatra- 

Bhagwati Prashad. 178 T.C. 357= 

5 B R „ 91 =i 939 P W N - 46 = A.I.R.1939 Pat,168. 

7 ,, S *, }T'r Annulment of tenure—Tenure- 
h °l\r e i r claimtn 9 nishkar title—Proof required. 

Where in a case in which it is sought to annul a 
tenure under S. 37 of Act Xf of 1859 the tenure- 

laim $ protection by reason of his nishkar 
title, the proof of long possession without pay- 
ment of rent must be of a very definite and con 
"S " at “ re such as would be sufficient to 
the ^ ourt to draw the inference that the 
grant in respect of the tenure had been 

?Ednl,l TXO j\ 1° th * e , Permanent settlement. 

P’r J r? AshaMoyi Basu V. Baranacore 

330-187 tT C &c L To (1939) 2 Cal. 

Calm 7 LC 535=12 RC * 584=A.I.R. 1940 

S. 37 Annulment of tenure — Tenure held 


AND 
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BRN G. LAND REV. SALES ACT (1859), 

37. 

quent to the permanent settlement, the purchasers 

at the revenue sale are entitled to treat them as 

occupancy raiyats whose rents are liable to 
e r"7 a " C T, ent a rf°^ dln ff to >aw. (M. c. Ghose, J.) 
67 cTj N 470 DE SaRKAR v ' Ra J ani Nath Kar. 


—- s - 37—Pari only of under-tenure within 
estate Right of auction-purchaser to eject under¬ 
tenant. 

a V n l er Bengal Land Revenue Sales 

Act, the auction-purchaser is entitled to eject all 
under-tenants who hold their land entirely within 
his estate, but he is not entitled to eject an under¬ 
tenant who holds an under-tenure partly w'thin 
his estate and partly within other estates. {Ghose 
and Bartley, JJ.) Sm. Ashamoyee Basu v. Bara- 
NAGORE^JUTE FACTORY Co., Ltd. 70 C.L.J. 34. 

S. 37—Recovery of possession on basis of 
revenue sale—Suit for—Onus of proof . 

In a case in which the plaintiff is seeking to re¬ 
cover possession of property on the basis of a 
revenue sale, the initial onus lies on the plaintiff 
to show that the land lies within his regularly 
assessed estate or mahal and not merely that it 
lies within the ambit of his zamindari. If he dis- 
charges this initial onus, it would be for the 
defendant to prove that his case would fall within 
one of the exceptions to S. 37 of Act ' I of 1859. 
{tagley, J.) Asha Moyi Basu v. Baranagore 

-1 T 87^T A r T0 ^ CO i^ PLR 0939) 2 Cal. 330 
—187 I.C. 535=12 R.C. 584=A.I.R. 1940 Cal. 


partly under touzi purchased at sale and partly 

under other touzis —Purchaser’s right to recover 
possession. 

Where a tenure is held partly under the touzi 
purchased at the revenue sale and partly under 
other touzis, it cannot be annulled in part by the 
purchaser under S. 37 of Act XI of 1859, and he 
is not, therefore, entitled to recover possession of 
any portion of the land appertaining to the tenure 
{Ed gley, J.) Asha Moyi Basu v. Baranagore 
Jute Factory Co, Ltd I L.R. (1939) 2 Cal 
330—12 R.C. 584=187 I.C. 535=A.I.R. 1940 

Cal. 141. 

S. 37—“Incumbrance”- 
word in Bengal Tenancy Act 
Bengal Tenancy Act, S. 167. 

36. 

3. 37— Occupancy holding at fixed rate of 
rent—Mokarari right created subsequent to per¬ 
manent settlement—Right of purchaser to 
enhance rent. 

Raiyats having a right of occupancy at a fixed 
o at f~ of rent are not liable to be ejected under 
g* 37 of the Revenue Sales Law (Act XI of 1859). 
■out if their mokarari right was created subse- 

Q.. D .—23 


-Meaning — Same 
-Distinction. See 
A.I.R. 1937 Cal. 


37, 38 and 39— Registration of tenure 
in respect of undivided share of land—Protection 
of tenure-holder. 

A tenure can in law comprise undivided parcels 
of land. All that is required is that the tenure 
must be held immediately under the proprietor or 
proprietors of the estate. If this condition be 
fulfilled the tenure-holder, provided he applies in 
time, is entitled to have his tenure registered in 

the common register, and if it is registered he is 

entitled to enjoy the protection given by the third 

exception mentioned in S. 37 of Act XI of 1859 

{Mitter and Rau, JJ.) Kumar Narendra Nath 
Roy v. Midnapore Zemindari Co , Ltd 70 C T 

J. 218=44 C.W.N. 38=A I.R. 1940 Cal. 115 

?/' T‘- Scof,e T° ccu t )an cy raiyat sub¬ 
sequently taking mukarrari lease—Sale of land 

for arrears of revenue—Notice by purchaser to 

annul mukarrari lease-Right to actual possession 
as against tenant. 

rai , yat 1 with occupancy rights is grant¬ 
ed by the landlord a permanent lease by way of 

mukarrari a purchaser of the lands at a sale for 
arrears of revenue is not entitled to recover khas 
possession of the lands from the tenant, by 
serving a notice on the tenant of his intention to 
cancel the miikarrari as an encumbrance. If the 
mukarrari right is annihilated the person in 
whose interest it is annihilated can only get the 
proprietary interest free from the mukarrari 
right, but he cannot get the actual lands which 
the mukarraridar held as an occupancy raiyat 
prior to the creation of the mukarrari right and 
independently of the mukarrari lease. {Wort 
and Fast AH, JJ.) Kali Singh v. Matru Singh 
15 Pat 584=167 I C. 781=1936 P W.N. 791=9 
R.P. 435=3 B.R. 346=A.I.R. 1937 Pat. 189 
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S. 37, Proviso— ‘Raiyat’—Meaning of. 


There being 00 definition of raiyat in Act XI 
of 1859, it mu<t be read in its ordinary sense of a 
cultivator. Where a wealthy inhabitant of a 
town who carries on business has not cultivated 
the land nor has taken the land for purposes of 
cultivation, he is not an agriculturist and is not 
therefore competent to invoke the Proviso to S.37 
in his favour even if fruits and flowers were 
grown on a portion of the land which is used as a 
garden house. A.I.R. 1931 P.C 314, Pel. on. 
(Mukherjea and Latifur Rahman, J J.) Ashamoyi 
v. Sarbatosh Sen- I L.R. (1939) 2 Cal. 236=184 
I.C. 892=A.lR. 1939 Cal. 526. 

-S. 37, Excep. 1 — Scope—Jagir granted to 

invalided soldiers under Regulation XLIII of 
1793—If protected. See Bengal Regulation 
(XLIII of 1793), S. 33 (1). A.I R. 1940 Pat. 275 
(F.B.). 

-S. 37, Excep. 2—‘ Settlement *— Meaning of 

—Settlement of estate for term and re-settlement 
after expiry of term —Tenure created by settle¬ 
ment-holder before resettlement—If protected 
from annulment. 

The word “settlement” in the second exception 
to S. 37 of Act XI of 1859 means the settlement 
of the estate. Where an estate was settled by 
the Government for a term of 40 years with the 
option of re-settlement for a period of 30 years 
after the expiry of that term, and the settlement- 
holder created a tenure and after the expiry of 
40 years a re-settlement was made of the estate 
which was subsequently sold for arrears of 
revenue. 

Held , that the re-settlement was not completely 
a new settlement although the term in the re¬ 
settlement was altered but was only a continuation 
of the original settlement, and that as the tenure 
was not in existence at the time of the original 
settlement, it was not protected from annulment 
after the revenue sale under the second exception 
to S. 37 of the Act. (S. K, Chose and Edgley , 
JJ.) Nilima Prova Dutta v. P. S. Mantosh. 1 
42 C.W.N. 864. j 

-S. 37 (4)—‘ Lease*—Meaning of. 

The word “lease” has been used in the ordinary 
sense of a tenancy and though a tenancy must be 

based upon a contract either express or implied, l 
mere non-payment of rent is not conclusive to 
show that there is no tenancy. It is well known 
that agricultural tenancies do frequently come 
into existence in Bengal without a definite stipu¬ 
lation as to the amount of rent payable, it being 
understood that the tenant would pay the amount 

of rent which is customary or which is fair and 

equitable. If a man holds land under another 
person with his consent either express or implied 
and is legally liable to pay rent to the latter for 
the land he holds, a tenancy will be constituted, 
even if the amount of rent is not determined, and 
no rent is actually paid. ( Mukherjea and Latifur 
Rahman , //,) Ashamoyi v. Sarbatosh Sen 
I.L.R. (1939) 2 Cal. 236=184 I C. 892=A I R 
1939 Cal. 526. | 

-S. 40 —-Application not containing all parti¬ 
culars—Registration of tenure—Effect of. 

S 40 of Act XI of 1859 mentions the particulars 
which are to be given in an application for regis¬ 
tration, The applicant is to state the said parti¬ 
culars “so far as they are ascertainable.” If his 


BENG. LAND REV. SALES ACT (1868), 
S. 8. 

application does not contain all the particulars 
mentioned therein it is for the Collector and Col¬ 
lector alone to ask him to fill up the gaps. But if 
the Collector does, in spite of defects in his 
application, register his tenure, the tenure itself 
is protected. The tenure-holder cannot be eject¬ 
ed by the purchaser at a revenue sale from any 
portion of the lands included in the tenure. 
(Mitter and Ran, JJ.) Kumar Narendr\ Nath 
Roy v. Midnaporf. Zemindari Co., Ltd 70 C.L T 
218 = 44 C.W.N. 38=A.I.R. 1940 Cal.115. 

- ’S. 48— Scope—Registration of tenures _ 

Validity of—Right of revenue purchaser to ques¬ 
tion. 

S. 48 of Act XI of 1859 contemplates a suit 
between the grantor and persons claiming under 
him on the one part and the grantee and his repre 
sentatives on the other. A purchaser of an emire 
estate at a revenue sale does not claim through 
the old proprietor who may have created the 
tenure. He has a paramount right. The revenue 
sale may take place years after the grant. His 
rights are declared by the main provisions of 

S.37. He who claims protection must bring his 

case within one of the exceptions. If he relies 
upon exception 3 he will have to prove that the 
tenure had been duly registered (t.c.) registered 
in accordance with the provisions of the Act 
dealing with registration of tenures. If the 
tenure has been registered either in the common 
or the special Register, the presumption would, 
be that it had been duly registered but the icvenue 
purchaser cannot be precluded by any principle of 
law from showing that it was not duly registered. 
Such a purchaser can show that the Collector had 
no jurisdiction by reason of the breach of S. 45 
to register the tenure and that the act of regis¬ 
tration was ultra vires. (Miner and Rao, JJ.) 
Kumar Narkndra Nath Roy v. Midnapore 
Zf.mindary Co., Ltd 70 C.L.J. 218=44 C W N 
38=A.I.R. 1940 Cal. 115. J * * * 

BENGAL LAND REVENUE SALES 

(AMENDMENT) ACT (III OF 1862), S 2- 

Registration of tenures— Limitation— Starting 
point. * 

Tenures created after the 4th May, 1859, are 
divided into two classes, those created before the 
2 1st April, 1862 and those created afier. The period 
of limitation for application for registration of 
both these classes is the same, namely, three 
months but the starting point is different. In 
respect of those created between the 4th May, 
1859 and the 21st April, 1862, the starting point is 
expressly stated to be from the 21st April, 1862 
and in respect of other tenures created after 21st 
April, 1862, the starting point is to be the date of 
creation. (Mitter and Ran , JJ.) Kumar Narkn- 

SnVlV'm' ^ A U T \*r A x? RE Zkmin ”aRy Co., Ltd. 
115 L ’**’ 2l8 ~ 44 C W N ‘ 38 =A.I.R. 1940 Cal. 

fvrVo^ 0 ^ N cP REVENUE SAL ES ACT 
Iw 11 1868 ), s. 8 — Applicability and scope — 
.San? of estate for arrears of revenue—Non-com- 

T l Jr inc f WI//I S. 5 of the Land Revenue Sales Act- 
Effect of—Omission — If cured by £ 8 

S. 8 of Bengal Act VII of 1868 cures only the 
detects, if there be any, in the procedure to be 
observed regarding the service and posting of the 
notices reqmred to be served or posted under Act 
At 0 t 1859; but the section has no* application 
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when no order has been passed for the issue of a 
notice under S. 5 of the latter Act, and when no 

such notice is in fact issued. (Mukerji and S.K. 
Ghose, JJ.) Monindra Deb Roy v. Hanseswari 
Thakurani. 63 Cal. 629=40 C.W.N 27l. 

BENGAL LAND REVENUE SETTT T!'- 

REGUL^T?o^TvSit (VI1 ° F 1822) AND 

REGULATION (ix OF 1825) — Suit by Secre- 
tary of State for possession of khas mahal lands 
Dismissal Declaration of right to assess fair 
rent on the lands by properly framed suit-Assess- 
f nent of rent by Collector—Issue of certificate for 
arrears of rent — Legality. J 

The Secretary of State'for India in Council in- 
stituted a suit against the appellant in 1921 for 
khas possession of lands in a khas mahal. The 
claim tor khas possession was dismissed, but the 
Court passed a decree declaring his title to 5 cot- 

thlt £ chattaks land as P r °P ri elor, holding 
?£ a * enlltled to get possession of the land 

Jenants and to get fair and equitable 
rent for the land, (o be determined in a properly 
framed suit The decree was affirmed in appeal 
,i 1 The re . nt was assessed in 1928 
mpnt of aPP f K 3nt i, W L S i 81ven notice the assess- 

Annel? a f nt e H,-H by ? e kwS De P ut 3' Collector. 

Appellant did not accept the rent assessed by the 

Kevemie autho nt ,es and, therefore, recourse was 

had to the certificate procedure, and a certificate 

1 * su 1 f d n to rc *over arrears of rent due. Ap- 
p ellant challenged the certificate. 

a™ Yy t i a i\i?c eguI ^ io ,n- VII of 1822 and Regula- 

: oi n 1 ^eff ert d o t0 the case « that con- 

jomt effectof S.20of Regulation IX of 1825 and 
?w h ! prOV1Slons of Re g u i a tion VII of 1822 was 

lull assessmen t of rent made was legal and 
that the assessment °f rent having been made 
validly under the law, the issue of a certificate 

ultra virlVn° n °* l?® ar . rears of r ent was neither 

without jurisdiction in any way. 

th+ZJlrl * h fu that the direction contained in 

be dete^min n J h • SU,t ° f 1921 ’ that the rent was to 
be determined in a properly framed suit could 

not operate as res judicata , so as to bar the as- 

i° f f rent in . accor dance with law under 
rn e il^ gU atl ° nS ' 3S 11 was Perfectly open to the 

to a suit r ThllV* ' r ®M u ,th ° Ut having recour se 

*? a * ' , Ther . e could he no estoppel against 

hi thI C W d agamS i c statu ? or y rights exercisable 

by the Secretary of State in the matter of assess- 
l^ndl° f /'r ei / tpa>a ; bl D in ; respect of khas mahal 

TU«Atcl G £ ha and Bartl *y• JJ -> Sarbaranjan 
W N 34i SECRETARYOF Statr for India. 40 C. 

Ss. 9 and 10 —Rules framed under — Rai- 

r st 4 4 I s n .. i . - _ . I I f <1 — M r 


• : , jramea under — Kai- 

yatwari settlements concluded by Collector—If 
bind Government. J 

1 R 9 ? V1CV ! °i f S ‘ 9> Second, of Regulation VII of 
and the statutory rules made under S. 10 
Pirst, of the said Regulation, which sections have 
extended by Regulation IX of 1825 to the 
whole of Bengal, raiyatwari settlements conclud- 
ed by the Collector which are not summary 
► ett cments °f Iand revenue up to Rs. SCO or 
settlements for colonisation are not bindine on 
e Government unless and until confirmed by the 
va °, ar i" °f Revenue. The acceptance of a kabuli- 
r* hy the Collector is of no effect against the 
lv * rnmc J lt » l he Board of Revenue subsequent- 
y overrules the Collector. ( Mitter and Edgley, 


• AND REVENUE. 35 3 

B ™??1 L 8S5,°! :A 5 L SELF-GOVERNMENT 

ll’i'c U®” 1 ™df 573=mfc 4, 724- 

r. ?& 6 Sri!. C L ] 56=42 ™ 

——S. 10 (4) and (5)— Notices issued to all 

P n f , P I! rS r ° f mat / appearance by some only 
of them—Joint settlement made with them—Non- 

When notices were issued under Cl. (4) of 
S. 10 of the Bengal Land Revenue Settlement 
Regulation upon all the co-sharer proprietors of 
amahalbut onJy some of them appeared anda 
joint settlement was made with-them a non- 

appearing proprietor is bound by the terms of the 

settlement and is not entitled togetm a °ikana 
from those with whom the settlement w?s mad” 
{Rau and Mukherjea, JJ.) Abdui. Latif Chow' 
dhuey V. Dhirendra Chandra Roy. 44 C W N. 

fl?OF A 1 80sfs M l I l T f TI °^ REGULATION 

v,,™'! ^ .y> Second— Assessment of in- 
Whena^lT ^ ^^~Cause of action - 

TlV,f d lRne S ' I, 1 Second - of the Bengal Regulation 
of 1805, the cause of action in resnert n f th** 

right of the Government to assess invalid lakhi 
r °\es with revenue arises on ^ ^^^ 0 ^ ^: 

_ I ^ 8 ^ anf » at ] f ast when possession is taken on 
the basis of such grant. (Mitter and Akram JJ\ 

s Vo*;™'”" r-r-R S/Zd! 

iJU% £"""rs;«da. , r °s%T“ 

S',f e , , S' a,i f n - 11 °K I8 “ 5 ' ,h ' 

rL-R^ri 

S. 11, Second, of Bergal Regulation II of 1 «r«; 
TlVn i r 8?Q aI n by neCeSsar ^ ^Plication by Acf 

VTTT Jf tlfii U u WaS ex £ ress, y repealed by Act 
VIII of 1868 as haying become unnecessarv hv 

lapse of time (Muter and Akram JJ ) pi/ 

cTfulTSej8To ?«»• 04 <i9«* i 

lCT G ,lhSff 8 A ,^iSiL < ;i v . ,i: i i r EN 8 T 

- Validity-Lease contravenna ^ 

Published by Local Governmem ° f RuUs 
Cha’nd Raparxa '%. KESHABPAxr 68 C.Lj"^ 

"powerfby~EffJcL ‘ M ^trate-Dele g aUon of 

word includes’ in the definition of the 
Magistrate of the District” in S. 5, Bengal Local 

belt-Government Act, indicates that the District 

Magistrate is not divested of his authority after 
he delegates his powers to a Subordinate Mae4*- 
trate. Therefore the Magistrate of the District 
under S. 5 has a continuing authority to delegate 
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ACT (1885), S. 9. 

his powers under R. 1-A of the Election Rules. 
His powers are the same as those under S. 21, 
General Clauses Act. (A lasim Ali and Rem fry, 
JJ.) SuuoDii Chandra Chakravarty v. Tnanf.n- 
dra Nath. ILR (1938) 1 Cal. 62=42 C.W.N. 
177 = 173 I.C. 846=10 R.C. 581 = A.I.R, 1937 Cal. 
718. 

——Ss. 9 (2) and 138-A and R. 59— Scope and 
effect of—Person not qualified to vote at Union 
Board election — If qualified to be member of Dis¬ 
trict Board. 

Under S. 9 (2) of the Bengal Local Self-Govern- j 
ment Act, a person who is qualified to vote at an 
election to a Union Board within the area under 
the authority of a Local Board is entitled to be a 
member of a Local Board, if duly elected 
thereto; and under S. 59 of the rules framed 
under S. 138-A of the same Act, only persons 
qualified for election as members of the Local 
Board in the District are qualified for election as 
members of the District Board. The combined 
effect of S. 9 (2) and R. 59 is that only electors 
qualified to vote at a Union Board election can 
become members of the District Board. {Jack, 
J.) Kasirupdin*/ Maffizuddin Ahmad. 63 Cal. 
1163 = 165 I C. 354=9 R.C. 383=40 C.W.N. 753 
.= A.I.R. 1936 Cal. 295. ] 

-—S. 53— Construction and scope — If exhaus¬ 
tive—Resolution of District Board sanctioning ex¬ 
penditure for propaganda work in favour of 
Union Board — I.egality—If ultra vires— S . 100 
(4). 

The power of a body corporate are not confined 
to what is expressly stated in the Act or statute 
constituting it but also extend to what is neces¬ 
sary and properly required for carrying into 
effect the undertakings and works which the Act 
has expressly sanctioned. S 53 of the Bengal | 
Local Self-Government Act must, however, be 
construed as being exhaustive of the purposes for 
which the District Board can spend the District 
Fund. It enumerates exhaustively the objects 
and purposes for which the Fund can be spent, 
and in the second place it indicates the order of 
priority of these payments. Though the section 
does not militate in any way against the implied I 
powers of a corporation, Cl (5),Sub-S. (a) (in') | 
expressly lays down that the District Fund shall 
be applicable to “the performance of duties im¬ 
posed and the exercise of powers conferred by 
the Act," and Sub-S. (d) of the same clause 
authorises payments of any sum to a Local Board 
or to a Union Board constituted under the Act. 
The spen ling of money for starting a propaganda 
in favour of Union Boards for the purpose of 
educating public opinion is not one of the pur¬ 
poses c unuig expressly or impliedly within the 
scope of the p >wers an l duties of the District 
Board. A resolution passed by the District Board 
sanctioning expenditure for purposes of such 
propaganda work to be carried is therefore illegal 
and ultra vires. Such propaganda work does not 
also come within the residuary provision in S. 100 
(4). The words in S. 100 (4), “works likely to pro¬ 
mote the health, comfort or convenience of the 
public, etc.” must be construed ejusdem generis to 
mean and include those things which are of the 
same nature as those specifically provided for in 
the Act. {M C. Ghose and Mukherjea, JJ.) Jes- 
sore District Board v. Surendra Nath Haldar. 


BENGAL LOCAL SELF-GOVERNMENT 
ACT (1885), S. 138. 

I L.R. (1937) 1 Cal. 646=169 I C. 726=10 R C 
24=41 C.W.N 151=A.I R. 1937 Cal. 127. 

- S 53-A— -Scope—Resolution of District 

Board sanctioning expenditure of Fund on un¬ 
authorised purpose—If cured or legalised. 

S. 53-A of the Act, though it must cure a defect 
regarding money already spent by the District 
Board on an unauthorised object cannot be invo¬ 
ked to legalise a resolution passed by the Board, 
which is illegal and ultra vires, sanctioning the 
expenditure of the District Fund on an unautho¬ 
rised object. (M. C. Ghose and Mukherjea, JJ.) 
Jessorf. District Board v. Surendra Nath Hal¬ 
dar. I.L.R (1937) 1 Cal. 646 = 169 I.C. 726=10 
R.C 24=41 C.W.N 151=A.I.R. 1937 Cal. 127. 
—— -Ss. 73 and 75 —Roads under control of 
District Board—Title of District Board. 

S. 73 of the Local Self-Government Act merely 
transfers the control of roads hitherto under the 
control of certain authorities to the District 
Board. It d >es not say that the title of the Dis¬ 
trict Board in the land held by it under Ss. 73 
and 75 respectively would be d.fferent. {Sen, JJ) 
Secretary of State v District Board of Rang- 
pur. 185 I.c 454=12 R.C. 373=70 C.L.J. 126= 
A.I.R. 1939 Cal. 758. 

-S. 100 (4) —Construction—-“Works likely 
to promote the^ health, comfort or convenience of 
the public, etc."—Propaganda work in favour of 
Union Board— If comes under. See Bengal 
Local Self-Government Act, S. 53. I.L.R. 
(1937) 1 Cal. 646=41 C.W.N. 15l=A.I.R. 1937 
Cal. 127. 

-S. 120—Removal of Chairman of Union 

Board by^ District Board—furisdiction of Civil 
Court. See Bengal Village Self-Government 
Act, S a 1(l 44 C W.N. 362. 

—S 138 (a)--Authority appointed under, to 
settle election disputes —Persona designata or 
4 Court\ 

The authority appointed under S. 138 (a), 
Bengal Local Self-Government Act, to determine 
election disputes does not function as persona 
designata but as a Court. ( Costello, Ag, C.J. and 
Edgley, J.) Sachinora Nath Das v. Surya 
Kanta Misra. I L.R (1938) 1 Cal. 146=176 I. 
C. 515 = 11 R.C. 114=42 C.W.N. 54=A.I.R. 1937 
Cal. 720. 

--S. 138 (a)— R. 1 -A of Rules framed under 

—Decision of District Magistrate — Revision- 
Government of India Act, S. 107. 

A District Magistrate in deciding a dispute 
under R. 1-A of the Rules under the Local 
Self-Government Act is acting judicially and is 
not merely a persona designata. His decision may, 
therefore, in proper cases, be revised by the High 
Court under the provisions of S. 107 of the 
Government of India Act. (Jack and Patterson, 
JJ.) Chandra Kishore Manual v Shasindra 
Kumar Roy. 41 C.W N. 441 = 10 R C 266=171 
I.C 365=65 C L.J. 172=A.I.R 1937 Cal. 174. 

[But under S. 224 ot the new Government of 
India Act of 1935, the High Court is deprived of 
its revisional powers under S. 107 of the old Act.] 
——S. 138 (a) — R. l-A of Rules framed under 
— Decision of scrutinising officer— Pozver of Dis¬ 
trict Magistrate to interfere, 

Per Patterson, J —The District Magistrate is 
not empowered by R. 1-A of the Rules under 
the Local Self-Government Act to interfere with 
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the decision of the scrutinizing officer, as R 30 
provides that such decision is final. ( Jack and 
Patterson , JJ.) Chandra Kishore Mandal v 
Shasindra Kumar Koy 171 I C 365=41 C W 

? 4 A,= 10 RC 266=65 C.L.J. 172=A.I.R. 1937 
Cal. 174. 

~ -Ss. 138 (a) and 148— tf. 1-A of Rules fram¬ 

ed under—Order of Sub-Divisional Officer reject¬ 
ing nomination paper of candidate—If can be 
questiontd in Civi Court. 

An order of a Sub Divisional Officer rejecting 
the nomination paper of a candidate for election 
to the Local Board, is final, and cannot be ques¬ 
tioned in a Civil Court. Under K. 1-A of the 
Local Government Rules framed under S. 138 (a) 
of the Local Self Government Act. the proper 
authority to decide a dispute relating to the 
vaJid!ty of a nomination paper i s the Magistral 
of the District, and his decision is final. S. 5 of 
the Act makes it clear that the Sub-Divisional 
Officer could be a Magistrate of the District for 
purposes of the rules, but even if he is not, the 
remedy of the candidate whose nomination paper 
is rejected by the Sub-Divisional Officer is to 
approach the Magistrate of the District whoever 
he may be, for redress of his grievances. He 
cannot come to the t ivil Court. (Mukherjea, J ) 

T A AL crv5 AI JI A 5 H ^ SE Vm Syed Jalaluddin. 174 

1937 ci = 487 R ' C ' 681=41 C W N - 986=A,I.R. 

-^ r - 1 “A and 56 —Construction and 


AND 


3 6 2 


scope—Dispute as to qualification of members of 
District Board-—Election to District Board of Per¬ 
sons not qualified to be elected—Suit to declare 
constitution of Board illegal and ultra vires— 
Jurisdiction of Civil Court. 

Any dispute as to the qualification for member¬ 
ship of a District Board is a dispute under the 
ruies for election framed under S. 138-A of the 

h?5 a JL 'J-Government Act and under Rr. 1-A 
and 56 of the Election Rules, such a dispute shall 
be decided by the District Magistrate and his 

f“] s ' on ‘ s t0 !> e fina >; The Civil Court has no 
jurisdiction in such a matter, and a suit for 

declaration that the constitution of a District 

Board is illegal, and ultra vires on the ground 

tha i i re 5 t ? ln 1 J len ?t> ers elected thereto are not 
qualified for election is, therefore, not maintain¬ 
able in the Civil Court. (Jack, J.) Kasibuddin 
v. Maffizuddin Ahmad. 63 Cal. 1163=165 I C 

354=9 R. C . 383=40 C.W.N. 753=A.I.R. 1936 
Lai. 295. 

-S. 138-A, R. 57 — Scope—Invalid election of 
member to District Board—If ground for declar¬ 
ing invalid election of Chairman or Vice-Chairman 
-—Right of member from one Local Board to ques¬ 
tion election of member from another Local 
Hoard, 

The mere fact that one of the members of a 
lJistrict Board is found not to be duly qualified to 
he elected would not invalidate the whole elec¬ 
tion, and when it is not shown that the invalid 
election of a member to the Board has in any wav 
affected the election of the Chairman or Vice- 

Lnairman, the election of these latter cannot be 
declared invalid. 

Qwoere.—-Whether a member elected to the Dis- 
inct Board from one Local Board can question 
he validity of the election to the District Board 
01 a member from another Local Board. (Jack 


BENG. MONEY-LENDERS’ ACT (1933). 
r-'ii ^\ A A IRU , r> “ N T i,'- Maffizuddin Ahmad. 63 

8af 5 2 4 9l. 9R C - 383=40 C W - N - 

S. 146— Period of one month 9 s notice — If 
can be excluded. J 

Under s !46 of the Bengal Local Self-Govern- 

men t t Act the period of one month’s notice can be 

rom the per,od of three months pro¬ 
vided lor limitation. (Henderson, J ) District 

N°362ilj T R C °1940 Cai I 3 A 05 AL 44 C W ‘ 

Ss. 148 and 138 (a)—Bengal Government 
Rules, K. 1-A—Order of Sub-Divisional Officer 
rejecting nomination paper of candidate—If can 
be questioned in Civil Court. See Bengal Local 

C E W’n°986 NMENT ACT# SS * 138 (0) AND U8 ‘ 41 

i ~f* 8 . pended by Act XXIV of 1932), S. 

14S —Jurisdiction of High Court to interfere in 
revision . 

The provisions of S. 148, Bengal Local Self- 
Government Act, as amended by Act XXIV of 
1932, are so wide and definite in their terms that 
the jurisdiction of the High Court is excluded 
altogether whether in appeal or in revision. The 
terms °f S. 148 are so comprehensive that the 
jurisdiction of the High Court is ousted whether 
it can be rightly said that what the High Court is 
concerned with is not a decision but a right to 
decide and whether or not the High Court is con¬ 
cerned with the decision of an authority which 
has never been properly constituted. The High 
Court cannot there!ore interfere in revision with 
decision of the authority appointed under S. 
38 (a) of the Act to determine election disputes, 
however flagrantly illegal his decision may be or 
even if such authority has exercised jurisdiction 

not vested in hrni by law or acted in the exercise 

of his jurisdiction illegally and with material 
irregularity as such decision is final under S. 148 
of the Act. ( Costello , Ag.C.J. and Pdgley. J .) 
Sachindra Nath Das v. Surya Kanta Misra. 

I L.R. (1938) 1 Cal. 146=176 I.C 515=11 R C 
114=42 C.W.N. 54=A.I.R. 1937 Cal. 720 
-S. 148. 

S. 148 of the Local Self-Government Act pre¬ 
cludes interference by High Court by way of 
revision with any order made by the authority 
lawfully appointed to decide disputes relating to 

! S - un ^- r SM38 («) of the Act. (Bartley 

ondNosxm Alt, JJ.) Phanindra Nath Sarkar 

1 mVc B7nV^ US , S , A ' N Khan Chowdhury! 

R 74 1938 Ca 7 l 9 T40 0 ^ 738=42 C W N ‘ 283 = A R 
-S. 148. 

An application in revision under S. 115, C.P. 

nr°,W l 0 eS Au 0t J ,e the Hi ^ h Court an 

Hnn fii?H SSe< i by g 1 * D, A Strict Ma gi^trate on a peti- 

, r/ Ie A Under of the Election Rules. 

Pf T ; r Glho A Ste Nasim AH, JJ.) Tara Prosad 

Hi ^? UL Kasam Khundkar. 179 I C. 746 

rio^^ 69 C L -J- 148=42 C.W.N. 441= 
A.I.R. 1938 Cal. 359. 

BENGAL MONEY-LENDERS’ ACT (VII 

OF 1933)— Scope--Rate of interest—Whether pro¬ 
per or excessive—Onus of proof—Usurious Loans 
Act—Relative scope 

Cunliffe, J. —The scheme of the Bengal Money- 
Lenders’ Act is to benefit the borrowers; and the 
provisions of the Act in favour of the borrowers * 
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are more advantageous than the Usurious Loans 
Act. Whereas under the Usurious Loans Act the 
borrower lias the onus on him to prove that the 
interest was harsh and unconscionable, the 
reverse is the case under the Bengal Act VII of 
1933, and the creditor has to show' that the in¬ 
terest charged by him is not excessive. ( Cunlijfe 
and Henderson , J J .) Mrinalini Debi v. Hari 
Lal Roy. 168 I.C. 902=9 R.C. 881=63 CL T 
117=A.I.R. 1936 Cal. 339. _ ' 

S. 3— Applicability — Provision for com¬ 
pound interest at rate not exceeding 15 per cent. 

If a mortgage bond provides for compound 
interest at a rate not exceeding 15 per cent, and 
provides for rests at intervals of six months or 
more, the case does not come within the purview 
of S. 3 of the Bengal Money-Lenders' Act. The 
rate of 15 per cent, mentioned in the section does 
not mean 15 per cent, simple interest only. 

( Mitter and Roxburg, J J .) Suresh Chandra v. 
Satyendra Kumar Das 44 C.W.N. 694. 

’Ss. 3 and 4— Applicability—Decision before 
Act—Appeal pending—If governed by Act. 

S. 3 of the Bengal Money-Lenders’ Act is not 
retrospective and applies only to such suits as are 
instituted after the commencement of the Act or 
as are pending at the time when the Act comes 
into operation. Neither S. 3 nor S. 4 can Ihere- 
* OI T apply to a suit which had already been 
decided by the trial Court prior to the coming into 
force of the Act and against the decision in which 
an appeal is pending at the time the Act comes 
into force. (D. N. Mitter and Patterson, JJ.) 
Radharanee Dassya v. Kshetra Mohan 
Chakravarty. 40 C.W.N. 409. 

-—S. 3. 

It is doubtful whether the provision of S. 3, 
Bengal Money-Lenders’ Act, can be applied to a 
case where the decision of the trial Court was 
given before the Act came into force {R.C. 
Mitter, J.) Indra Chandra Bag v. Hiralal 
Rong. 167 I C. 441=9 R.C. 689=40 C W N 
696=62 CL.J. 545=A.I.R. 1936 Cal. 127. 

. Ss. 3 and 4 — Applicability — Loans in kind — 
Usurious Loans Act—Loan of paddy —Agreement 

to pay half of principal as profits or interest — 
Enforceability. 

Ss. 3 and 4 of the Bengal Money-Lenders' Act 
do not apply to the case of a loan in kind, as the 
Act contemplates loans of money only. But under 
the Usurious Lo.ns Act, loan means a loan 
whether of money or in kind. An agreement to 
pay fifty per cent, of the principal as profit or 
interest for each year, in the case of a loan of 
paddy, is substantially unfair, and the Court has 
power to reduce the interest. (Nasim Ali, J ) 
Amiruddin v. Radha Rani. 41 C.W.N. 181. 

-S 3 —Harsh and unfair transaction—Test- 

Construction — Charged. 

The word ‘charged’ in S. 3, Bengal Money 
lenders’ Act undoubtedly qualifies the words 
‘money lent’ and it means ‘charged’ or payable 
under the contract of loan. It is the nature of 
the stipulation between the parties at the time of 
the contract that determines the question as to 
whether the transaction is one which can be called 
harsh or unfair within the meaning of the section 
and both the two clauses mentioned in the section 
have reference to the actual stipulations in the 
contract itself regarding the amount of interest 


or the period of rests irrespective of the claim 
made by the plaintiff in the suit. ( Mukherjea , J.) 
Raj Kumar Biswas v. Gopal Gunj Industrial 
Bank. 173 I.C. 138=10 R.C. 487=A.I.R. 1937 
Cal. 415. 

-S. 3 —Interpretation. 

S. 3 only raises a presumption that a rate of 
interest exceeding 25 per cent, is excessive and 
that the transaction was harsh and unconsciona¬ 
ble and is substantially unfair. It does not say 
that if any loan before the passing of the Act was 
given, the Court shall not in any circumstances 
allow interest at a rate more than 25 per cent, per 
month, if the loan is unsecured. The section 
raises a presumption of fact which the lender can 
by evidence rebut. ( R. C. Mitter , J.) Indra 
Chandra Bag v. Hiralal Rong 167 I.C. 441= 
9 R.C. 689=40 C.W.N. 696=62 C.L.J. 545=A 
I.R. 1936 Cal. 127. 

- -S. 4— Applicability—Interest already paid. 

S. 4 of the Bengal Money-Lenders’ Act only 
applies to arrears of interest. It has nothing to 
do with interest that has already been paid. 
{Henderson, J.) Aunar Am v. Jfbar Mullick. 
182 I.C. 230 = 12 R.C. 22=43 C.W.N. 495=A I 
R. 1939 Cal. 338. 

-S.4— Applicability-Interest on money lent 

by persons other than money-lender. 

S. 4 of the Bengal Money-Lenders’Act does not 
apply to arrears of interest due on money lent by 
persons other than the money-lender in suit. 
{Henderson, J.) Aunar Am v. Iebar Mullick. 
182 I C. 230 = 12 R.C. 22=43 C.W.N. 495=A.I. 
R. 1939 Cal. 338. 

*S. 4— Applicability—Pending suits. 

Obiter. —S. 4 of the Bengal Money-Lenders’Act 
does not apply to a suit which had already been 
instituted and was pending in the trial Court at 
the date when the said Act came into force. 
C Mitter and Roxburgh , JJ.) Surfsh Chandra v. 
Satyendra Kumar Das. 44 C.W.N. 694. 

- S. 4— Applicability — Pending suits. 

S. 4 of the Bengal Money-Lenders’ Act does not 
apply to suits instituted before the commence¬ 
ment of that Act. {Nasim Ali and IIenderson, 
JJ) Hari Mohan Govinda Chandra Das v. 
Amritalal Chowdhury 179 I.C. 365=11 R.C. 
534=42 C W.N. 975=A.I.R. 1938 Cal. 665. 
-S.4. 


S. 4 of the Money-Lenders’ Act is not applicable 
to a suit which was instituted before that Act 
came into force. (S'. K Chose and Patterson, 
JJ.) Lalmohan Rauth v. Kunta Behari Das. 
41 C.W.N. 499. 

- S.4- 

{Cunlipe, J.) Obiter. —S. 4 of the Money- 
Lenders Act is undoubtedly retrospective and 
applies to suits already instituted prior to the 
Act coming into operation. 

LI enderson, J. —S. 4 has no retrospective opera¬ 
tion and does not apply to suits instituted before 
the Act came into force. It applies, however, to 
suits relating to money lent before the Act came 
into force. The^ words ‘‘before the commence* 
ment of this Act” in S. 4 are intended to qualify 
only the words “money lent by a money lender . 
{Cunliffc and Henderson, JJ.) • Mrinalini Depi v. 
Hari Lal Roy. 168 I.C. 902=9 R.C. 881=63 C. 
L.J. 117=A.I.R. 1936 Cal. 339. 
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“ S- 4— Applicability—Suits for redemption. 

The applicability of S. 4 of the Bengal Money- 
Lenders’ Act to suits for redemption is open to 
argument. The words “unless it is satisfied that 
the money-lender had reasonable grounds for 
not enforcing his claim earlier” seem to suggest 
that in the suit in question the creditor must be 
the plaintiff. (Henderson, /.) Aunar Ali v. 
Jebar Mullick. 182 I.C. 230=12 R.C. 22=43 
C.W.N. 495=A.I.R. 1939 Cal. 338 
BENGAL MUNICIPAL ACT (III OF 1884), 
o. 15 —Frame of suit. 

The fact that a suit is filed against the Chair- 
man of the Municipality and not against the 
Municipal Commissioners is a technical flaw, and 
no importance should be attached to it if the 
commissioners duly appeared in Court and con¬ 
tested the suit. (M. C. Ghose and Bartley, //.) 
Jogendra Nath Banerjee v. Tollygunt Munici¬ 
pality. 181 I.C. 762=11 R.C 852=68 C.L.T. 
267—42 C.W.N. 768=A.I.R. 1939 Cal. 178. 

--- (as amended by Act IV of 1894), S. 30— 

Construction Roads—Public having right of way 

If vest in municipality—Private ownership — 
Permissibility. 

Per Mukherji, D.N. Mitter and Patterson , JJ — 
Koads over which the public have a right of way, 
it they are not private property, vest in the 

?S2? IC e p ?n ty Under the Ben gal Municipal Act of 
ia«4, b. 30, as amended by Act IV of 1894. There 

may, however, be roads over which the public 
have a right of way and yet the road qua road 
may still be private property; but part of a road 
■which is included in the rent free property of a 
private individual over which the public in gene¬ 
ral, and not the residents of the neighbourhood 
only, have a right of way cannot qua road still be 
private property, especially when there has been 
no instance of any member of the public having 

as G road er dlsalIowed the use o£ that part of land 

To what extent the proprietary rights 

b f th m l? t h rSOnS as ? wners o£ the land are lost 

tben ? by ! be °Pe r ation of the Act and the con- 
sequent vesting of the property in the municipa- 

Per Jack and S.K.Bose, //.-Roads over which 
the public have a right of way in the municipality 
vest in the municipal commissioners. Such roads 
s c ? nr l ot be regarded as private property 
CMukherj,. Jack DN. Mitter, S K. Gkofe and 
Patterson, JJ) Nirod Chandra Mukerjee v. 
r, I i-L RM . A 2’ Kamarhatx Municipality. ILR 
Cal. 25=164 I.C. 500=9 RC 233—40 

SOMEbT^ 3 CX J - «6=A.I. R ;1936 Cal 

7 s .* 34 —Election offence—Right to make 
complaint—Person having no vote in ward in 
which election takes place. 

The words “electoral roll” in S. 34 of the 
Bengal Municipal Act refer to the whole munici¬ 
pality, and any person whose name is on it is 
entitled to make a complaint of an offence com¬ 
mitted in connection with an election, although he 
is not in the list of voters of the particular ward 
m which the election has taken place. (Hender¬ 
son and Khundkar , JJ.) Kazi Ali Haider v 
Upendra Nath. I.L.R. (1939) 2 Cal. 442=184 
I.C 451 (2)=12 R.C. 234=43 C.W.N. 1063=41 
Cr.L.J. 17 (2)=A.I.R. 1939 Cal. 662. 


AND 
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BENGAL MUNICIPAL ACT (1884), S. 119. 

~—34 (b) — Limitation for complaints. 

In b. 34 (p) °f the Bengal Municipal Act, the 

period of 14 days relates to offences committed in 
connection with an election, and the shorter 

P S nodt0 oo 0the , r °, ftences ’ as offences enact- 

eain b. 28 which have nothing to do with an 
election. (Henderson and Khundkar, JJ .) KasI 
Ali Haider v. Upendra Nath. I.L.R (1939) 5 

WM 4 1nTo 184 IC 451 (2) ~ 12 R C - 234=43 C. 
W N. 1063=41 Cr.L.J. 17 (2)=A.I.R. 1939 Cal. 
662 . 

~7 7“ Ss - *20 and 121— Construction—Notice 

of demand for tax—Application for review — 
Further notices of demand for other quarters at 
original rate—Rate reduced on review—Single 
demand notice for all instalments with copy bills 
at altered rate Copy bills beyond six months— 
Distress warrant within three months of notice— 
Legahty—Tender of tax for last quarter under 
protest—Refusal — Propriety — Commutation of 
three months time for distress* 

Plaintiff who was the owner and occupier of 
certain premises within a municipality was ori¬ 
ginally served with a bill and notice of demand at 
a certain rate in respect of tax on his property 

on r * t ^'£ rst A uart . er o£ 1927-28 on 6-9-1927. On 

2U-0-1927, he applied for a review pending which 
bills at the original rate continued to be served 
on him for five more quarters, the last of them 
being on 20-6-1928. On 17-10-1928, as a result 

1 1 inoo reV l?Tf th ? tax : . was educed ; on 

2y-ll-l928a bill at the original rate was served 

tor a subsequent quarter. On 7-2-1929 a bill 
tor a subsequent quarter at the reduced rate 
was again served. No payment was, however, 
made on any of these bills. There was no notice 
ot demand m connection with any of these bills. 
Un 16-3-1929, a second notice of demand was 
served on the plaintiff for a sum representing a 
total amount due in respect of all the eight quar¬ 
ters of 1927-28 and 1928-29. This notice of de¬ 
mand was accompanied with eight ‘copy bills' 

, t0 be -£ i,ls ^ t] ? e e ^ ht Quarters. On 
-8-3-1929, plaintiff tended the tax due for the last 
quarter of 1928-29 under protest. But it was re¬ 
fused by the municipality. On 20-4-1929, a distress 
warrant was issued against the plaintiff for the 

second, third and fourth quarters of 1927-28 and 

for all the four quarters of 1928-29. The distress 

? 7 a Li e QOQ d ^?i d p . a, 5 tlff s goods were seized on 

io?o Plai . ntlff Save a notice of suit on 

7 ^?Q 9 o n ?L ltuted , the suit on 16-7-1929. 
But on 15-7-1929, the goods were sold. 

Held, though the notice of demand, the dis¬ 
tress and the sale in respect of the tax for 1927-28 
and for the first three quarters of 1928-29 

correctl y and within the time pres¬ 
cribed and were in order, the refusal of the 
municipality to accept the tender made by the 
plaintiff on 28-3-1929 was wholly illegal. The 
demands in respect of the several quarters were 
distinct and the amount due for the last quarter 
of 1928-29 which had been tendered within 15 
days of the notice of demand had not yet become 
‘an arrear due’ within the meaning of the second 
paragraph of S. 121 of the Bengal Municipal Act. 

It necessarily followed that the warrant issued 
including the amount of tax due for the last 
quarter of 1928-29 was illegal and the distress and 
sale held thereunder must be held ultra vires 




QUINQUENNIAL DIGEST, 1936—1940 


368 


BENGAL MUNICIPAL ACT (1884), S. 120. 

The fact that tlie warrant was a good warrant so 
far as the taxes for the other quarters were con¬ 
cerned did not alter the position, and plaintiff 
was entitled to the full value of the goods lost to 
him as damages without any deduction for the 
tax due. ( Mukcrji and Jack, JJ.) Bhabani 

Tr ASA N NA LaHJRI V. CHAIRMAN OF THT. MUNICI¬ 
PAL Commissioners of the Rangpur Munici¬ 
pality 166 I.C 333=9 R.C. 500=40 C.W.N. 
977=A.I.R. 1936 Cal. 542. 

Ss. 120 and 121— Construction—Limita¬ 
tion -Object of—Intention of legislature—Tax 
reduced on review under S. 118 — Distress warrant 
— Legality. 

The provisions as to time in Ss. 120 and 121 
of the Bengal Municipal Act cannot he construed 
as indicating that the protection of the tax-payer 
was the sole concern of the legislature. A more 
sensible interpretation is that the legislature in¬ 
tended that if the process for distress is to be 
allowed, the municipality will have to begin with 
presentation of the bill within six months, but 
may wait for such a reasonable time at their 

e general law of limitation, 
as the circumstances of the case may demand, 
and then issue a notice of demand ; and that once 
such notice is served it must give the party 15 
days time for payment; but if no payment is 
made it must levy distress within three months 
01 the service or of the order on review as the 
case may be. It is not permissible to assume that 
a remedy by way of distress was not favoured by 
the legislature in a case where the tax is reduced 
on review (. Mukcrji and Jack, JJ.) Bhahani 
rRASANNA LaHIRI V. CHAIRMAN OF THE MUNICI¬ 
PAL Commissioners of the Rangpur Munici- 

q77 1T a tdM C - 333=9 R C. 500=40 C.W.N. 
977=A.I.R. 1936 Cal 542. 


I 


r , (XV OF 1932), S. 2— Sanction lapsed 
before new Act-If can be saved. 

if the sanction had lapsed before the new Act 
came into force, there is nothing which could be 
preserved under S. 2. {Henderson and Mohamed 
sjkram, JJ ) Amulya Charan Paul v. Kancii- 

1940 R Cal A 336 ICIPAriTY ' 71 CX J * 588 =A.I.R. 

~~ A P ro yi s °—-Valuation list prepared 

p e A r 7 1 d A c l ~ saved. See Bengal Munici- 
N f 277 T ' ^ S * 2d ’ ^ and 2, Proviso. 44 C.W. 

——Ss. 3 (38) and 129 (b Owner"—Defini- 

** hausttve-Commtsstoners deciding 

occupancy ratyats as owners—Decision, if ultra 
vires. 

S .\ 129 C °J Act leaves the decision of the 

matter of deciding “ownership" to the Commis¬ 
sioners themselves and not to the Court. It may 
be stated that the definition of “owner” in S. 3 

•i n0t ^, x ^?, Usive - It begins with “owner 
includes, etc. But there may be “owner” other 

than what is stated in the definition. An owner 
may be a person who actually occupies the land 
It depends upon the circumstances of each case 
In a case where the plaintiffs are the occupancy 
raiyats holding agricultural lands within the 
Municiaplity and they receive rent from nobody 
but on the contrary they pay rent to the landlords, 
the term “owner” may be applied both to the 
holder of the occupancy right in the land and to 
his landlord. In the Municipal Act it is left to 
the discretion of the Commissioners to determine 
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which of the two shall be taken to be the owner. 
Where the Commissioners thought fit to decide 
that the owners of the occupancy right shall be 
considered to be the owner within the Munici¬ 
pality, it cannot be said that they have exceeded 
their right. The right is given to them absolutely 
under S. 129 ( b). (M. C. Ghose, J.) Dharni- 

kar Parah v. Chairman of Commissioners of 
Tamlak Municipality. 168 I.C. 460=9 R C 
825=A.I.R. 1936 Cal. 641. 

— S. 15 — Plaint by municipality — Cause-title. 

Where the plaintiffs are stated in the plaint to 
be “the Commissioners of the P Municipality re¬ 
presented by the chairman Mr. H” the designa- 
1 tion of the plaintiffs in the plaint is in substantial 
compliance with the provisions of S. 15 of the 
Bengal Municipal Act. In any ca<e, if the Court 
is inclined to be meticulous, an amendment ought 
to be allowed. ( Biswas, J.) Municipal Com¬ 
missioners of Pabna Town v . Anukul Chandra 
Moitra. 180 I.C. 673 = 11 R.C. 719=43 C W N 
194=A.I.R. 1939 Cal. 79. ’ 

S. 15— Suit filed against Municipal Chair¬ 


man instead of against Commissioners — Subsequ¬ 
ent amendment of plaint—I f relates back to date 

of suit. 

After the commencement of the Bengal Munici¬ 
pal Act of 1932, a suit was filed against the Chair¬ 
man of the Municipal Commissioners of a 
Municipality challenging the validity of certain 
resolutions and proceedings of the Commissioners 
and praying for a declaration that an assessment 
• purporting to have been made by them was ultra 
vires and illegal and for an injunction. The mis¬ 
take was discovered subsequently and the plaint 
was then amended so as to implead the Municipal 
Commissioners themselves as required by the. 

I new Act. 

Held, that it was clear from the nature of the 
allegations in the plaint and of the relief sought 
that the suit was from its very inception a suit 
against the Municipal Corporation, that the effect 
of the amendment of the plaint was, therefore, 
not to substitute or add a new party or to convert 
the suit into a new suit, and that in those circum¬ 
stances the amendment related back to the date of 
the suit as originally filed. (Pan and Mukherjca , 
JJ.) Municipal Commissioners of Dacca v. 
Gangamani. 187 I C 605=12 R.C. 596=70 C. 
L.J. 583=44 C.W.N. 277=A.I.R. 1940 Cal. 153. 

-S. 18 (1), Cls. (1) and (2)— Action under 
one clause alone—If can be taken. 

In sub-S. (1) of S. 18, Cls. (1) and (2) are to be 
read not conjunctive!}’ but disjunctively; in other 
words when the Local Government takes action 
under Cl. (1) of sub-S. (1) it is not at the same 
time bound to take action under CL (2). 
(Alukerji, Ag C.J. and S. K . Ghose, J.) Aparna 
Bros ad Chundkr v. Chairman, Garulia Munici- 

161 I.C. 749 (2)=8 R.C. 546=40 C.W. 
N. 533=A.I.R. 1936 Cal. 123. 

j an ^ —Order of District Judge 

u,, ~S r ^^—Power of High Court to interfere. 

fhe provisions of Ss. 39-B and 43 of the Bengal 
Municipal Act preclude the High Court from 
making any order by way of interference with the 
order of the District Judge setting aside an elec¬ 
tion on a petition filed under S. 36 of the Act on 
the ground that the nomination paper of the peti¬ 
tioner had been improperly rejected. The High 
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Court cannot intervene under S. 224 of the 
Government of India Act. (Bartley and Nasint 
Alt, JJ.) Ban Bihari Mukhi-rji v. Makhan 
Lal Mukherji. I.L.R. (1938) 2 Cal. 69=178 I 
C. 848 (2) = 11 R.C. 419=42 C.W.N. 282=A.L 
R. 1938 Cal. 768. 


AND REVENUE 


37 ° 


Ss. 39*B and 43. 


In view of the provisions laid down in Ss. 39-B 
and 43 of the Bengal Municipal Act, the High 
Court has no power under S. 115, C. P. Code, to 
revise an order of the District Judge deciding an 
application contesting an election under S. 36 of 1 
the Act. (S.K. Ghose and Nasim Ali, JJ.) Radha 

v ' Hari Mohan Saha. 179 I.C. 759 , 
=11 R.C. 616=42 C.W.N. 647=A.I.R. 1938 Cal. ! 

465 . 

“—?• $}-—Remission of rates by chairman not 
authorised by Act—If binds municipality. 

S. 51 of the Bengal Municipal Act merely 
authorises the chairman to exercise the powers 
vesied in the Commissioners by the Act and will 
not obviously confer on him any delegated autho¬ 
rity to act on behalf of the Commissioners in 
respect of matters not authorised by the Act. 
It, therefore, the chairman allows a reduction or 
remission of rates without acting in conformity 
with the provisions of the Act, the Municipality 
cannot be bound by such act. ( Biswas, J ) 
Municipal Commissioners of Pabna Town v 
Anukul Chandra Moitra. 180 I.C. 673=11 r’ 
C. 719=43 C.W.N. 194=A.I.R. 1939 Cal. 79.\j ‘ 

7 T 7 S * l l ~-°ff en ce under—If continuing offence 
- Date of offence—Proof—Duty of prosecution. 

O ence under S. 71 is not a continuing offence. 

as a sweeper withdraws from his ser- 
vice, the offence is complete and he does not go 
on committing it merely by working under 'ome 
other municipal body. It is the business of the 

unde 6 !*" 13 ^ 101 ? 1 °A S \ ta ^* on what date the offence 
S Vf / 1 ,s aUe , ge r d to h »ve been com- 
BHiri; }, H * nderso n ™d Latifur Rahman, JJ.) 
58S Municipality. 184 I C. 

S!5s calVof' L J ' ”=" c w " «‘=A I k: 


o QC S ; has altered the law. 

o. yb (a) of the Bengal Municipal Act of 1932 
has not made any substantial change in the law 
in respect of the rights of the Municipality in 
such pathways as the Act purports to deal with. 
r he , merely declaratory. (Mukerii 

JJ C )’ N.f'r fp tter ‘ S - Ghose and Patterson, 

k'A.. Ckandpa Mukerjef. v. Chairman 

AAMARHAT1 MUNICIPALITY. I.L.R. (1937} 1 Pal’ 

^ 5 «A 64 1 C 500=9 R.C 233=63 C L J. 426=40 
C.W.N. 1070=A.1.R. 1936 Cal. 506 (RB.). 

77 Ss * 123 » 133 and 2 > Proviso —Assessment 

rl c .?n?ervancy rate—Valuation list not prepared _ 

valxdxty of assessment. 

t1 A n a c Se i S o S o me ? t ? f PT°P er ^y to a conservancy rate 
m ? d f r S. 123 of the Bengal Municipal Act, 1932, 

Q ii* Ut r P !’ eparing . a vacation list as provided in 
o. 133 of that Act, is ultra vires. A valuation list 
prepared under the old Act of 1884 is not saved bv 
the proviso to S. 2 of the new Act so as to make 
in ^ P ji r / p ? ratI . on a f fes h list unnecessary. (Rau 
and Mukherjea, JJ.) Municipal Commissioners 
cL Da 1 ca Z- Gangamani. 187 I.C. 605=12 R C 
CaU 53 CXJ * 583=44 C.W.N. 277=A I.R. 1940 

Q.. D .—24 
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: ~S. 182 and Sch IV, Class 1—“Transact- 

xng business for profit”—.Meaning. 

i J u C i </• ls , P erfectl y obvious, when class 
1 of Sch. IV is Tead along with S. 182, that the 
Legislature intended to impose a tax on all trades 
carried on by companies. Class 1 of Sch. IV speci- 
nes in one class all trades carried on by compa¬ 
nies just as class 2 of the Schedule specifies in 
one class all wholesale trades. 

Per Patterson, J.— Under S. 182, a company, 
like a private individual can only be required to 
take out a licence if it exercises in the Municipa¬ 
lity one or more of the trades, professions or 
callings specified in Sch. IV. The expression 

t [ ai i Sa i Ctln ? ^ usiness for profit” in class 1 of that 
schedule might be applied to almost any kind of 

trade, profession or calling and it is quite impos- 
siDIe to hold that it amounts to a specification 
oi a trade, profession or calling. That being so, 
a company cannot be taxed as coming under class 
i alone, without any reference to the other three 
classes. ( Jack and Patterson , JJ.) The Muni¬ 
cipal Commissioners of Baranacore v. The 
r, A 7 NA , C0 r RE . Jy™ Factory Co., Ltd. I.L R. 

r w NT 2 1 C 900=10 R.C. 586=41 

C W.N. 662=65 C.L.J. 156=A.I.R. 1937 Cal. 
324. 

-S. 182 and Sch. IV, Class 1. 

A certain company bought raw jute in Calcutta 

and elsewhere, made it into hessians, etc., at its 
nnH at Baranagore and sold the finished products 
in Calcutta. 1 he work of manufacture carried 
on at Baranagore was controlled from Calcutta 
and the profit-earning contracts of the company 
were also entered into in Calcutta. 

Held, that in carrying on the business of the 
manufacture of jute within the Baranagore Muni- 
cipahty, the company did not come under class 1 
of Sch. IV of the Bengal Municipal Act, for it 
could not be said to “transact business for profit” 
within that Municipality and that, therefore, the 
company was not liable to be taxed under S. 182 
read with class 1 of Sch. IV of the Act. ( Jack 
and Patterson , JJ.) The Municipal Commis¬ 
sioners of Baranagore v. The Baranacore Jute 
Factory Co., Ltd. I.L.R (1937) 2 Cal. 211=173 

I. C. 900=10 R.C. 586=41 C.W.N. 662=65 C L 

J. 156=A.I.R. 1937 Cal. 324. 

——Ss 182, 123 (1) (f) and Sch. IV, Class 1— 

I he expression transacting business for profit” 
used m cla s s 1 of Sch IV of the Bengal Municipal 
Act in the case of companies, is sufficient to con- 

S 182 e nrT C l 1 ft Ca nw^° f , a , trade as required by 
f" , S : 1 J 3 ( A of that Act, although no 
particul ar trade is indicated thereby. A company 

^t nl,S . 10 i* hat d es, gnation is, therefore, liable 
ITSJ OUt a Ice T ce and pay the tax under S. 182. 

r,f^ er r° n an t Btsw °S' JJ) Landau and- 
,“ 8K, t t' T £; J'- CMAIKISAN, Jalpaigiri Municipa- 
R r Cal 35=174 I.C. 673=10 

R.C. 704=41 C.W.N. 1022=A.I.R. 1937 Cal. 551. 

“ Ss. 278 and 281— Municipality not provid - 
mg adequate} drainage — Suit , if lies — Proper 


remedy. 

No suit lies against the Municipality 
feasance in respect of their duty under 
the Bengal Municipal Act to provide 
drainage. The only remedy in such a tasc is 
under S. 281 of that Act, which gives a right of 
intervention to the Local Government. ( M.C . 


for non- 

S. 278 of 
adequate 
a case is 
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BENGAL MUNICIPAL ACT (1932), S. 295. | BENGAL MUNICIPAL ACT (1932), S. 535. 


Chose and Bartley, JJ.) Jogendra 
Jef. v. Tollygunj Municipality 

11R C. 852=68 C L.J. 267=42 
A I.R. 1939 Cal. 178. 


Nath Banf.r- 
181 I C. 762= 
C.W.N. 768= 


— S. 295— Maintenance of meter in good con¬ 
dition—Duty of Municipality. 

Under S. 295 o f the Bengal Municipal Act, the 
duty of maintaining the meter in good order rests 
upon the Municipality and not on the owner or 
occupier of the house. It is true that under rules 
' framed by Government which were adopted as 
bye-laws by the Municipality, the entire costs of 
house connection including the expenses of a 
meter had to be borne by the owner or occupier 
of the house, but there is no rule or bye-law that 
the costs of maintaining the meter in good order 
have to be met by the house owner and not by the 
Municipality. (B K Mukherjea, /.) Sarat Chan¬ 
dra Guha Kalipada Ray. 180 I.C 391 = 11 
R.C. 682=68 C L.J. 463=A.I.R. 1939 Cal. 254. 


-S. 302 (2 )—Excess water consumed bv sole 
occupier—Liability of owner. 

Sub-S. (2) of S. 302 of the Bengal Municipal 
Act means that when there is only one occupier of 
a house under an owner and there is excess 
water consumed by the occupier, he, the 
occupier, shall be liable for the excess water. In 
such a case, the occupier alone is liable and not 
the owner. ( MC.Ghose , /.) Narkndra Math 
bEN v. Commissioner of the Dum-Dum Munici- ! 
pality. 41 C.W.N. 222. 


—— S. 309 (d)— Non-repair of meter—Power 
of Commissioner to cut off water. 

S. 309, Cl. ( d) of the Bengal Municipal Act does 
not empower the Commissioner to cut off water 
supply on the ground of any defect in or non¬ 
repair of the meter. (B.K. Maker jea, J.) Sarat 
Chandra Guha v. Kalipada Ray. 180 I C. 391 
--11 R.C. 682=68 C. L.J. 463=A.I.R. 1939 Cal. 


-S. 317— Scope. 

S. 317 applies to persons who intend to erect ; 
building. It has nothing to do with persons whe 
start to erect surreptitious buildings, arc caugli 
red-handed and then stopped. (Henderson anc 
Mohamed Akram, JJ.) Amui.ya Uharan Paul v 
Kanchrapara Municipality. 71 C.L T. 588= 
A.I.R 1940 Cal. 336. 

*7-> s amended), Ss. 326 and 501— Materia 

alteration—Person removing partition -wall withii 
building. 


. S - 326 Bengal Municipal Act, only refers to 
increase in the cubical capacity of a building or 
any part thereof. Where a person removes a 
partition wall in the building and thereby increases 
the area of the rooms, it does not necessarily 
result in the increase of the cubical capacity of 
the building as distinguished from the rooms 
within the building and unless it is shown that the 
cubical capacity of the building is affected, it can¬ 
not be said that there has been a material altera¬ 
tion within the meaning of S. 326 of the Act 
Hence permission of the Commissioners under 
S. 501 is not required. (Jack, J.) Ram Ratan 
Lall v. Chairman of the Asansol Municipa¬ 
lity. 173 I.C. 63 = 10 R C. 484=39 Cr.L.J. 258= 
41 C.W.N. 1316=A.I.R. 1937 Cal. 556. 

—S. 370 ( 1 ) (ix)— Offence of burning bricks 
■without licence—Resolution of Commissioners— 
Interpretation . 




i 

i 


I 


1 


The resolution of the Municipal Commissioners 
| passed at a meeting was in two paragraphs. In the 
first paragraph the relevant words were these:— 
“It was unanimously resolved that the following 
rates, taxes and fees be in force within the limits 
of the Municipality under S. 123 of the Bengal 
Municipal Act, 1*732 and at the rate and scale 
specified against each". Then began the second 
paragraph :—“It was unanimously resolved that 
under S» 370 of the Bengal Municipal Act licences 
be leviable for the following purposes at the scale 
mentioned against each." The accused persons 
1 were convicted by the lower Court under S. 370 
(1) (ix) of the Bengal Municipal Act for having 
without licence burnt bricks on different premises. 
It was contended for them that as the words 
“within the limits of the Municipality" were used 
only in the first paragraph of the resolution and 
not in the second, no limits were fixed by the 
Municipality for the operation of S. 370 and if 
that be so the levying of fees was ultra vires, 
Held, that on a plain reading of the resolution, 
it was clear that it was the intention of the Muni¬ 
cipal Commissioners that S. 370 should apply to 
the whole of the Municipality and that as the 
accused persons proceeded to make bricks and 
burn them and made profit thereby without taking 
licences which they were directed by the munici¬ 
pal officers to take, they had no defence on the 
merits. (M. C. Gliose, J.) Emperor v. Krishna 
Chandra Banerji. 64 C.L.J. 524. 

- >S. 535 — Applicability—Defective hackney 

stand—Nuisance resulting from—Suit for per¬ 
manent injunction and damages. 

S. 535 of the Bengal Municipal Act has no 
application to a suit for a permanent injunction 
and damages in respect of a continuing nuisance 
resulting from the erection of a defective 
hackney carriage stand with no suitable contri¬ 
vance for drainage. (R.C. Mitter, J.) Nirmal 
Chandra Sanyal v. Municipal Commissioner of 
Pahna Town. I.L R. (1937) 1 Cal 407=167 I.C. 
254=9 R.C. 665=40 C.W.N. 1353=A.I.R. 1936 
Cal. 707. 

— - S. 535 —Notice not mentioning all reliefs 

claimed in suit—If invalid. 

The fact that a notice under S. 535 of the 
Bengal Municipal Act does not mention all the 
reliefs claimed in the suit, does not make it in¬ 
valid. (S. K. Ghose, J.j Municipal Commis¬ 
sioners of Nabadwip Municipality v . Satish 
Chandra Modak. 70 C.L.J. 41. 

— —-S.535 —9 cope and applicability. 

S. 535 of the Bengal Municipal Act cannot be 

taken to apply only in those cases where the 
plaintiff claims damages or compensation for 
some wrongful act committed by the Commis¬ 
sioners. It is clear from the wording of the 
section that it applies to all suits for any act pur* 
ported to he done under the Act. A suit for a 
mere declaration would, no doubt, be exempted, 
but not a suit for a declaration combined with a 
suit for confirmation of possession and injunc¬ 
tion. (Jack, J.) Bidhu Bhusan Majumdar v . 
Commissioners of the Baranagore Municipa¬ 
lity. 42 C.W.N. 467. 

— --S. 535— Suit for illegal omission of Muni¬ 

cipality — Notice, if necessary. 

The words “for any act purporting to be done 
under this Act” in S. 535 of the Bengal Municipal 
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Act include an illegal omission. Consequently a 
smt for a non-feasance or illegal omission of the 
Municipality would be bad, if the notice required 
by the section is not given. (M.C. Ghose and 
nartley , JJ.) Jogendra Nath Banerjee v. Tolly 
gunj Municipality. 181 I.C. 762=11 RC 852 

CaT?78 J - 267=42 C W N * 768=A l R 1939 

~ Sch. IClass I—‘Construction-^Trans- 
actmg business for profit’. Bengal Munict- 

*5? AND ScH - IV > Class I. 41 C W 
N. 636=A.I R. 1937 Cal. 324. 

. Sch. IV, Class I— Profit, it must accrue 
within municipality. 

J'X* not necessary under class 1 of Sch. IV of 
the Bengal Municipal Act that the profit must be 
received or realised by the company within the 
Municipality, or that all the operations connected 
with the business constituting the trade of the 
company should be carried on within the Munici- 

+ L It ^ OUl - d - be t- enough of the transactions 
within the Municipality are carried on as part of 

the business. (Henderson and Biswas, JJ) 

AND C LARK » Ltd. v. Chairman, Jalpai- 
oiri Municipals. I.L R. (1938) 1 Cal 35—174 

1937cir551 R C - 704=41 C.W.N. 1022=ATl.R 4 

w * PROVINCE AND ASSAM 

£ IVIL a COURTS ACT < Xi1 OF 1877). See 

.Bengal Agra and Assam Civil Courts Act 

o °,? IUM SMOKING ACT (X OF 

mu * ' ,Presumption under—When arises. 

1 he fact that the accused and two other per- 
sons were sitting in a room together and that one 

tahli«f^^L S sraokmg a . Preparation of opium, es- 
tabhshes the presumption referred to in S 8 of 

«umnHon a i 0plU nSmoking Act, and if this pre- 
? ha ? n ? t been rebutted in any way, the 

conviction of the accused under S. 7 of the Act 

//) Pm TM U R Stl ° ned r^ (Bartl *y and Henderson, 
ULIN b ehari Dutta v. Emperor. 42 C.W 

REGULATION (VIII OF 

jr r X ^ t lh P l ? sale under—Presumption— 
*t™L? eate t * ub * e ,q»ent to the passing of the 
Regulation—Principles governing applicability of 
the Regulation to such Putnis—Pottah describing 
tenure as Putni—Construction. ° 9 

After the Patni Regulation was passed, the ex¬ 
pression Putm Taluk., acquired a distinct tech¬ 
nical meaning. In a case therefore where a Putni 
Taluk specifically described as such, is created 
after the year 1819 the general principle is that the 
parties must be intended to have created a Taluk 

?„;i he i 7 !u 0 m - ina - t i 0n given in the Regulation itself 
with all the incidents attached to it under the 

Regulation. On a contention that there were 

certain clauses in the Pottah in question which 

^"Jjted the incidents of this Putni Taluk. 

^’ tbat tbe w ? rc * s ,n document indicated 
that the parties did not intend to give up their 

? g J^ U ? der . the T Patni Regulation. (Nasim Ali 
andMukherjea, JJ.) Gadahar Roy Choudhury 

fL Vil IRENDRA Nath Ghose. 175 I.C. 128=10 R 
€. 747=66 C L.J. 97=A.I.R. 1938 Cal. 180. 

“T 8 -— Cess, lakheraj cess and costs—Right 

■of zemindar to include in advertised balance _ 

Bengal Cess Act, S. 47. 

*Vu iew of provisions of S. 47 of the Cess 
*^ct, the zemindar is entitled to include the ar- 
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B S N 8 GAL PATNI REGULATION (1819), 

S e 8 r of 0 f t C h eSS p t . hed ,? mand which ^ made under 
of . the p atm Regulation. The arrears of 

dar within 6 wh an alS ° be included ^ ‘he zemin- 
^ituaTed h V h f OSe n- S u ate the . rent-free lands are 
mini/' Costs wh,ch are incidental to the de- 

rem can a,so be included in the adver- 

PBOw KnuAB ( i K ' Gh °v, e and Patt erson, JJ) 

41C WN 946. SINHAW - J0Y CHAND Mahatab - 

~ ~ 8 Patni taluk held under more than one 

are more than one zemindar under 

Coll^-tnf a / n ‘ l o/ “V S he J d ’ the aPPi'eation to the 
Collector for its sale under S. 8 of the Patni Re¬ 
gulation must be a joint application made by all 

(Milter and Roxburgh, JJ.) Kiran 
Brojescharan Sen. I.L.R. 

c=i 71 3of x J - 1,0=44 CW - N - 

oiz°f- 

h^ T °kr C u 1 I j der 8 tbe Patni Regulation must 
be publ^hed at the katchery on the land of the 

eiaulter, and only if there is no such katchery, 

in^f at fL hC # P / n ? ClpaI town or vi,la S e appertain¬ 
ing to the taluk sought to be sold. The onus is 

u P° n the zemindar to prove that the 

(M 7 /^ aS b i e p Sei 7 ed \ n terms of the Regulation. 

Roxburgh, JJ.) Kiran Chandra 

r °J es t CHaran Sen. I.L.R. (1940) 1 Cal. 

110=44 C.W.N. 415=A.I.R. 1940 

/TZ7T S 'a *— S . er . vice °f notice — Signatures of 
three substantial persons obtained—Name of one 
of them signed by one of the others—Formalities, 

if complied with. 

Where the sale notice is served by obtaining 

the signatures of three substantial persons, there 

is sufficient compliance with the requirements of 

the section although the name of one of them 
who was an illiterate person, was with his consent 
signed by one of the others. (S.K. Ghose and 
atterson, JJ.) Provat Kumar Singh v. Bitoy 
Chand Mahatab. 41 C.W.N 946. J 

Bs. 8 and 9—Intermediate tenure created by 

7 /T V S\ rr * s* u . « i . .. ^ m • r- -» .4a. — < 


• , . -iznurc created o\ 

*rri a \ 0ver f x \ s J tng P"tni-Validity-Interest 

of such tenure holder—Whether can be sold under 
the Regulation. 

.™; iS A quit f legal and Pr°P er on the part of a 

t0 cr 9 af o an intermediate tenure over 

m pUtn i‘ i J he interest of such an inter- 

^fnnl 6 can be sold under the pro- 

Pni« ? d f ? ummar y sale as laid down in the 
r^utni Kegulation, provided there is a distinct 

t0 tbat e ^ ect between the zemindar 
ana the intermediate tenure holder. Such an 

agreement would be perfectly valid, though it 

ouia not operate in any way to the injury of the 
existing putnidar. The provision for summary 
sale in the Putni Regulation is not confined to 
putm tenures in the strict sense of the word, but 
extends to every kind of saleable tenure, provided 
there is clear stipulation for such sale in the 
lease. ( M.C . Ghose and Mukherjea, JJ.) Dur- 
gakanta Majumdar v. Surendra Prasad Lahiri 
, Chowdhur*. I.L.R. (1937) 1 Cal. 788=41 C 
I W.N. 364. 
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BENGAL PATNI REGULATION (1819), 
S. 10. 

S- IQ Receipt of notice—If to be read. 


^ f -Passion until the receipt of the notice 
shall have been read” occurring in the second 
clause of S. 10 cannot be interpreted to mean that 
the notice may be read privately and that it has no 
more force than that some document is taken “as 
read at a proceeding. The object of this provi¬ 
de t j^ lsure correctness and publicity. 

(o.A G nose and Patterson, 77.) Jaladhi Chan- 

fSo T /V K o I i£ kTl ,rtV*^ >4RPATI ^ARAN Mu K H ERJI 

ri C 433=41 C.W.N. 1262=65 

C.L.J 534=A I R. 1937 Cal. 673. 

. 11 'Incumbrance '’— Commutation of 

rent in kind into cash rent by patnidar—If amounts 

An arrangement made by a patnidar with a ten- 
ant for payment of cash rent for the holding, 

instead of rent in kind, cannot be said to amount 
to an incumbrance. It is merely a bona fide engage¬ 
ment made with the tenant and is, therefore, 

covered by Cl. (3) of S. 11 of the Bengal Patni 
laluk Regulation. (Edg/ey, f .) Bijoy Chand 
Mahatau v. Bepin Behari Manual. 44 C.W.N. 

- S. 11 (1) — Grant of mokarari right to culti¬ 
vator—If an incumbrance. 

When no under-tenure is created between the 
putnidar and the actual cultivator, but the latter 
himself is given a right of fixity of rent, the grant 
of mokarari right by the putnidar is an incum¬ 
brance within the meaning of S. 11 , Cl. (1) of the 
Tutm Regulation, and the right cannot subsist 
alter the pulm sale, unless it comes within the ex¬ 
ception, provided for in Cl. (3) of S. 11. (Mukher- 
jea, ./.) Annada Prasanna v. Ram Saran 
Kow E r. 172 I.C. 602=11 R C. 133=41 C.W.N. 
1234=A.I R. 1937 Cal. 686 . 

-S. 11 (3)— Engagement relating to fixity of 
rent between putnidar and raiyat— If binds pur¬ 
chaser at putni sale. 

An engagement relating to fixity of rent between 
the defaulting putnidar and a raiyat, is not bind¬ 
ing on the purchaser at a putni sale under the 
provision of Cl. (if* 1 , S. 11 of the Putni Regula 
tion. After the putni sale, the mokarari character 
of the tenancy would be lost and the future right 

of the parties would be governed by the law for 

the time being in force. The purchaser would, 
therefore, be able to claim enhancement of rent 
for any reason for which a landlord is entitled in 
law to claim enhancement. ( Mukherjea , 7.) 
Annada Prasanna v- Ram Saran Kowkr. 172 

*£ 602=11 R.c. 133=41 C.W.N. 1234=A.I.R. 
1937 Cal. 686 . 

; S. 11 (3) —Settled raiyat— If a khudkasht 
raiyat. 

It cannot be said that a settled raiyat must 
necessarily be a khudkasht raiyat within the mean¬ 
ing of S. II, Cl. (3) of the Patni Regul tion. The 
essential thing in a khudkasht raiyat is that lie is 
a resident cultivator, who holds land in the village 
in which he has his fixed residence. Even a non¬ 
resident cultivator can acquire the status of a 
settled raiyat by holding and cultivating lands in 
a village for a period of twelve years. ( Mukherjea , 
;•) Annada Prasanna v. Ram Saran Kower. 
J72 I C. 602=11 R.C. 133=41 C.W.N. 1234=A. 
I-R. 1 937 Cal. 686 . 

*S. 13—Putnidar’s liability for putni rent — 

1 ransfer of interest by putnidar— Transfer not 


BENGAL PATNI REGULATION (1819), 

! s. 14. 

registered in landlord’s serista—Putnidar, 
if bound by law to pay putni rent. 

A putnidar is liable to pay the zemindar’s putni 
rent and cannot seek to avoid liability for the same 
on the ground that he has transferred his interest 
to another, when such transfer has not been regis¬ 
tered in the zemindar’s serista, under S. 13 of the 
Putni Regulation, the zemindar is not bound to 
recognize the putnidar s transferee until certain 
conditions are fulfilled, until the name of the pur¬ 
chaser of a putni tenure is registered in the 
1 zemindar’s serista , the transfer does not affect the 
zemindar’s right to hold the recorded putnidar 
liable for rent and may ignore the transferee. In 
| spite of the transfer the putnidar continues liable 
for rent, and is the person “bound by law” to pay 
the rent within the meaning of S. 69 of the Con¬ 
tract Act. ( D.N . Mitter and Patterson, 77.) 
Adhar Chandra Mandal v. Dolgobinda Das, 
63 Cal 1172=167 IC 604 (2)=9 R.C, 707 
=63 C.L.J. 287=40 C.W.N. 1037=A.I.R. 1936 
Cal 663 

-S 14— Defaulting putnidar —Right to sue 

to set aside sale. 

A defaulting putnidar is entitled to sue to set 
aside a putni sale on the ground that it was vitiat¬ 
ed by error in the procedure and the sale has 
caused serious prejudice to him. ( S K . GJiose and 
Patterson, JJ .) Jaladhi Chandra Mukherji z/. 
Parbati Charan Mukherji. 172 I.C. 827=10 
R.C 433=41 C.W.N. 1262=65 C.L.J. 534=A.I. 
R. 1937 Cal 673. 

- -S. 14—Patnidar paying direct to zemindar 

on date of sale—Right to stop sale. 

There is nothing in the provisions of the Patni 
Regulation which disentitles the putnidar from 
paying the demand up to date direct to the zemin¬ 
dar even on the date of the sale But unless the 
payment is made within the period of the notice, 
it cannot be said that the putnidar has a statutory 
right to stop the sale by such payment to the 
zemindar. (.S'. K. Ghose and Patterson, 7/.) 
Jaladhi Chandra Mukhf.rji v. Parbati Charan 
Mukherji 172 I C. 827=io R.C. 433=41 C.W. 
N. 1262=65 C L J. 534=A.I.R. 1937 Cal. 673. 

- “S. 14— p u tni sale — Liability to be set aside 

—Mistaken impression on part of auction-pur- 
chaser. 

A mere mistaken impression on the part of the 
auction-purchaser will not be sufficient to justify 
the setting aside of a putni sale. It will have to 
be shown further that there was an error in the 
statutory procedure which led to such a wrong 
impression, if any. (.S'. K. Ghose and Patterson , 
77.) Jaladhi Chandra Mukhf.rji v. Parbati 
Charan Mukherji. 172 I C. 827=10 R.C. 433 

=44 C W.N. 1262=65 C.L.J. 534=A.I.R. 1937 
Cal 673. 

S. 14 — Scope — Deposit of amount — Sale, if 
must be stayed. 

S. 14 docs not refer to payments made in satis¬ 
faction of the demand but provides for deposits 
being made to stay the sale. The lodging of the 
amount claimed is a coi>dition precedent under 
both clauses of S. 14. But even if this condition 
is complied with, it does not follow that the sale 
must be stayed. The zemindar is made exclu¬ 
sively responsible for saying whether the demand 
is satisfied or not, and where the summary inves¬ 
tigation is not finished in time, the lot will be put 
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up to sale nevertheless at the risk of the zemin- 
aar. (6. K. Ghose and Patterson , //.) Jaladhi 
Chandra Mukherji v. Parbati Charan Mu- 
kherji. 172 I.C. 827=10 R C. 433=41 CWN 
1262=65 C L.J. 534=A.I R. 1937 Cal 673. 

“7 , 14 — Scope—If exhaustive—Suit to de¬ 

clare that patm sale is collusive and fraudulent 
and not binding—Maintainability— Proper frame 

of suit—Amendment of plaint—Permissibility at 
late stage. 

on 'y remedy open to a person who wishes 
to challenge a patm sale is that provided by S. 14 
of ,. t . j Bengal Patni Regulation, and he is not 
entitled to any relief unless he proceeds in accor¬ 
dance with the provisions of that section That 
is to say he must sue to set aside the sale. A suit 
for a declaration that a patni sale is void and not 
binding by reason of collusion and fraud on the 
part of the defendant is not maintainable. Where 
the suit as framed is objected to as not maintain- 
able in the written statement of the defe idant, 
but application to amend the plaint is made at a 
late stage, at the very close of the suit and after 
the exp.ry of the period of limitation for the suit, 
the Court acts properly in rejecting the amend¬ 
ment sought to be made. Such an amendment, if 
allowed, would interfere with the rights of the 
purchaser at the sale. The fact that the pur- 

1S T^ Par i y t0 ? he suit does not affect th e 

matter. The discretion exercised by the lower 
w?ll nr!? r K CJe ' tl , n £ the ^Plication for amendment 

Trnrb f^/cred with in second appeal. 

(Jack and Edgley. JJ ) Mahomed Badsha Mia v. 

Chandra Singh Bahadur. 40 C. 

j, S - , 14 ' A T 'Application—Shortage in deposit 
-jjf can be waived—Zemindar not objecting to 
depostt-Power of Court to set aside sale. 

nprcl a generaI . ru l e it is no doubt true that a 
person can waive a benefit intended solely for 
him, and it would make no difference whether 

statlup'' S confe 1 r , red on him by contract or by 
statute. It is equally well settled that if such a 

a s, ^ tu * e - though for his benefit, 
is also intended for the benefit of or protection of 

the interest of others or is based on public policy, 

be r n ° S ? ope f ° r the application of the 
principle of waiver. By a sale of a patni 

under the regulation the auction-purchaser 
acquires very valuable rights. Hence there is no 
scope for the application of the principle of 
waiver in applying S 14-A of the Patni Regula¬ 
tion and the mere statement by the zemindar that 
ne has no objection to set aside the sale will not 

cure the illegality of shortage of deposit (R C 

Milter, J.) Nanda Kumar Pande v. Sourendra 

wr I? P? OSE 166 LC - 4 52=9 R.C. 532=40 C 
W.N. 792=A.I.R. 1936 Cal. 129. 

■— --S. 14, First— Ground for reversal of sale _ 

Non-deposit of 15 per cent, of purchase-money on 
date of sale- 

The fact that 15 per cent of the purchase*money 
was not deposited on the date of sale in terms of 
-5. 9 of the Patni Regulation is not such an irre¬ 
gularity which would entitle a party to have a 
patni sale reversed, when the whole amount of the 
purchase-money was deposited within 8 days of 
sale and was accepted by the Collector. 

(Mxtter and Roxburgh, JJ.) Kiran Ch*ndra Roy 
v. Brojescharan Sen. I.L.R. (1940) 1 Cal. 442 


AND REVENUE 


378 


BfNGAL PATNI REGULATION (1819), 

Ca 7 l 1 306 L J ‘ 110=44 C WN - 4 15=A.I.R. 1940 

.. . 8- 14, First —Ground for reversal of sale _ 

Notxce under S. 8 making excess claim 

If the notice issued under S. 8 of the Patni 
Regulation includes a claim to interest on the 

?o r and\h f / ent whlc . h . the zemindar is not entitled 
to, and the excess claim made is for a substantial 
amount, there is sufficient ground for the reversal 
of the sale ( Milter and Roxburgh , JJ.) KirIn 
Chandra Roy v. Brojescharan Sen t T R 

(1940) 1 Cal 442=7l C.Lj no~44 'cWM 

415=A I R. 1940 Cal 306. C.W.N. 

14 ; First— Ground for reversal of sale _ 

On any other ground”—Interpretation. 

f f^ e ?f cor ?^^paragraph of the first part of S 14 

S f »?v e £ atnl Reg . ul * t[on i oe l not indicate exhaus¬ 
tively the grounds for which a patni sale can be 

reversed One specific ground is indicated 

namely, there being no balance, but the words 

following, namely, “on any other ground” cannot 

be construed on the principle of ejusdem generis 

that is to say other grounds need not be of a 

nature similar to the ground of total absence of 

arrea, rs . Any ground which may affect the right 

of the zemindar to make that questioned sale 

would be sufficient ( Mxtter and Roxburgh, JJ) 

W N. 415=A.I R 1940 Cal 306 J - 110=44 C 

J, , S - 14 ' First —Reversal of patni sale _ 

Remedy of patnidar. ' v sate— 

The second paragraph of the first part of S 14 
of the Patni Regulation confers on the de?auTt'ing 
patmdar the nght to sue the zemindar in hf 
Civil Court for reversal of the sale. That is the 
only form of remedy given to him for a patni 
sale cannot be attacked collaterally and holds 
good till it is reversed in a suit brought under 
that sub-section. ( Muter and Roxburgh JJ) 
Kiran Chandra Roy v. Brojescharan Sfn’ t t 

* UMO) 1 Cal 442 =71 CL.J 110=44 CWN 
415=A.I R. 1940 Cal 306. w,rj * 

'?• 14, J S ? c £ nd ”7 Summary investigation bv 
Collector — Patnidar, if bound to ask for ^ 

Under the second part of S. 14 of the Patni 
Regulation, the patnidar can. no doubt, ask for a 
summary investigation by the Collector not only 
when his case is that no balance was due but also 
when he contends that the balance claimed was 
more than what the zemindar was entitled to But 
he is not bound to ask for it but may rterve i 

for a suit for reversal of the sale under the sec¬ 
tion (Mitter and Roxburgh, JJ) Kiran Chan 

Cal 4 0 42-7l B C OJ T ES T C ^ R n AN / EN - I LH TmoTl' 
1940 CarJoe L J 110=44 C.W.N.415=A.I.R. 

. *5 (2) — Application by Purchaser inr 

c °“"" 

If an application under S. 15 (2) of the Patni 

Kegulafion is made by a purchaser of a putni 
taluk for the issue of a proclamation, there is a 
duty cast upon the Judge before whom the appli¬ 
cation is made to consider and determine, at any 
rate in a summary fashion whether the circumst¬ 
ances are such that the purchaser can justly have 
a proclamation issued in his favour. If the dar - 
Putnidars appear in the proceedings and resist the 
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BENGAL RENT ACT (1859). 

term. The zemindar is not entitled to assess 
rents upon the jagirdars not to realize direct the 
malikanah payable to him nor to re c ume the 
lands upon the death of the invalid or his 
heirs. In truth the grant of this kind of jagir is 
a grant by the Government by virtue of its 
paramount power of a piece of land to its invali¬ 
ded soldiers which would remain in perpetuity in 
the possession of the heirs of the jagirdar provi¬ 
ded the heirs complied with the terms in the 
regulations. Therefore the jagirdar is not a 
tenant of the zemindar in any sense of the term. 
S- 33 (1) merely defines the status of the heir of 
the grantee in the village hierarchy and does not 
in the least derogate from the rights which the 
Government was providing anxiously by means 
of the various regulations prior to and after 
Regulation XLIII of 1793 to enable the heirs of 
the grantee to remain upon the land in perpetuity. 
Therefore the rights of the heirs of the grantee 
to continue to hold the land in perpetuity agreea¬ 
bly to the holders and their heirs observing the 
terms of the various regulations are not at all 
affected by a revenue sale and are protected from 
annulment under S. 37, Excep. 1, Bengal Revenue 
Sale Law. The legislation of 1839 (Revenue Sale 
Law) was clearly not intended to get rid of the 
permanent mukarrari character given to these 
grants by the old regulations, nor did it have the 
effect of repealing the special protective provi¬ 
sions previously enacted. ( Harries , C.J., Dhavle 
and Manohar Loll, JJ) Bishun Prasad v. 
Kamta Prasad. 19 Pat. 553=1940 P.W.N. 528 
=21 P.L.T. 552=6 B.R. 602 = 188 I C. 154=12 
R.P 666=A.I.R. 1940 Pat. 275 (F.B.). 

BENGAL RENT ACT (X OF 1859)— Applica¬ 
bility —Jote nan-agricultural. 

When a jote in suit is non-agricultural in 
character, provisions of the Bengal Rent Act 
have no application. (S.K. Chose and Patterson, 
JJ.) Prasannapeb Raikat v. Tariur Rahamam. 
I.L.R. (1939) 1 Cal. 101 = 179 I C 479 = 11 R C. 
546=68 C.L.J. 381 = A.I.R. 1938 Cal. 866. 

-S. 13— Enhancement—Grounds — Contents 

of notice. 

An under-tenure-holder is liable to pay at en¬ 
hanced rate, on grounds which must be intimated 
to him by the landlord by a notice and which 
groun Is must be fair an 1 equitable on considera¬ 
tion of prevailing customary rates of similar 
tenures in the neighbourhood. Scheduled Dist¬ 
ricts Act (XI V of 1874) does not in anv way affect 
this privilege of tenure-holders of paying custo¬ 
mary rates. (9. K. Chose an l Patterson, JJ.) 
Prasannadeb Raikat v. ' aiiiur Rahamam. I.L. 
R. (1939) 1 Cal. 101 = 179 I.C. 479 = 11 R C. 546 
=68 C.L J 381=A.I.R. 1933 Cal 866. 

——S. 18 —Scope —Occupancy tenant —Right to 
abatement of rent—Effect of Bengal Tenancy Act , 
Ss. 38 and 52. 

S. 18 of the Bengal Rent Act of 1839 which 
provides for the abatement of rent in the case of 
an occupancy ryot in case of diluvion, or deterio¬ 
ration or otherwise, has since been split up and 
re enacted in two separate sections, namely, S. 38 
and S. 52of the Bengal Tenancy Act of 1885. S. 38 
provides for cases where the soil of the holding 
has, without the fault of the raiyat , become per¬ 
manently deteriorated by deposit of sand or other 
specific causes, sudden or gradual. S. 52 deals 
with cases where the whole or part of the tenant’s 


BENG . REV. FREE LANDS (NON-BAD- 
SH AHI GRANTS) REGN. (1793), S 10. 

land i s lost to him by reason of diluvion or other 
similar causes. But while S. 52 is general and 
applies to all classes of tenants, S. 38 applies only 
to an occupancy tenant. S. 52 is more general than 
S. 38 and applies even to a tenant holding under a 
mukarrari lease. (Courtney-Terrell, C. J., Mac- 
pherson and Fazl Alt, JJ ) Dukha Lai. Thau* 
iihury v. Mst. Manabati 15 Pat 594 = 163 I.C. 
1003=9 R.P 69 = 17 Pat.L T 339=1935 P.W. 
N 373=A I.R. 1936 Pat. 341 (S.B ). 

BENGAL REVENUE FREE LAN OS fNON- 
BADSHAHI GRANTS) REGULATION 
(XIX OF 1793), Ss. 4, 5 and 6 —9 cope — Resump¬ 
tion proceedings—Effect on hollers of invalid 
lakhiraj grants—Right to hold lands—Land 
Revenue Assessment {Resumed Lands) Regula¬ 
tion, S. 3. 

The provisions of Ss. 4 to 6 of the Bengal Re¬ 
venue Free Lands Regulation of 1793 and S. 3 of 
the Land Revenue Assessment Regulation of 
1819 make it clear that there was no intention in 
the resumption proceedings to dispossess the 
holders of invalid lakhiraj, but rather to assess 
them to revenue where the land exceeded 100 
bighas, or to rent under the proprietors of the 
estates within whose boundaries they were inclu¬ 
ded where the area was less than l')0 high *s. The 
successors of the original holders of the invalid 
lakhiraj resume 1 are entitled to continue to hold 
the lands as tenants of the proprietors of the 
estate to which they belong. ( Pearson and Jack , 
JJ.) Jugal Char am Mom pal v. Rai Dwendra 
Nath Ballav Bahadur. 63 C.L.J. 593. 

-—S. 10 -Suit purporting to be under —9 uit 
for resumption of lands on ground that they form¬ 
ed pa^t of mil lanis of plaintiff and that defen¬ 
dants were possessing them zuithout any right— 
Plea by defendants that they were holding them as 
lakheraj grant from before 1790 — Decree in 
favour of plaintiff—Effect of —Whether interrupts 
adverse possession of def endants. 

In 1862, a suit was instituted by the predecessor 
of the plaintiff for resumption of certain lands on 
the ground that they formed p \rt of the tn il lands 
of their Touzi and that the predecessors in-inte- 
rest of the defendants came into possession of 
these lands after 1790 and were possessing them 
without any right. The suit purported to be one 
under S 30 of Regulation II of 1819 for resump¬ 
tion of lands under S. 10 of Regulation XIX of 
1793 which gives right to the zemindar to dis¬ 
possess the grantee of the lakheraj grant made 
I since 1790, and there was no prayer for ejectment. 
The pre lecessors of defendants in that suit con¬ 
tended that they were holding the>e lands as lak - 
heraj from before 1st December, 1790. This suit 
was decreed in favour of the plaintiff. It was 
held in that case that there had been no lakheraj 
grant in respect of these lands either before or 
after 1790 and that the defendant s prede*.e'Sors 
were in wrongful possession of the lan Is. There¬ 
after the proprietors of the Touzi did not take 
any steps to eject the defendant’s predecessors 
from the lands or to assess rent on* them. In 1932, 
the plaintiff instituted a suit for assessment of 
rent in respect of these lands. 

Held , that as the case of b >th the parties in the t 
suit of 1862 was that there had been no lakheraj 
grant in favour of the defendants since 1st 
December, 1790, the effect of the decree in that 
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suit coild not be the same as that of a decree 
passed tn a suit for resumption of lakheraj grants 
since 1st December, 1790, under S. 10 of Regula- 
tion XIX oM79.S or S. 26 of Act X of 1859 S that 
this decree did not and could not convert the ad¬ 
verse possession of the defenlants into permis¬ 
sive pos ession and no relationship of landlord 
and tenant between the parties was. therefore, 
created by this decree, and that the rights of the 
plaintiff and his predecessor to recover possession 
of the property and their right to the property 

i ■lJ heref0re ’ eXtln ^ U ' Shed - ^ y 

ri als °' that as the Plaintiff had lost his 
right to recover possession of the lands from the 

predecessors of the defendants who were denying 
the plaintiff s proprietary right to the lands all 
along and were asserting their lakheraj right to 

the lan is on the basis of grants before 1790, no 

action could be brought now to assess or recover 
rent m respect of these 1 mds. ( Nasim Ali and R. 

I C LR n EJ i 0 ^^ )PAL Dey v - GoptDAS Rov. 

X.L.R. (1937) 2 Cal. 234=41 C.W.N. 688. 

O^Amrr>i?^YT^?H E FREE LANDS RE¬ 
GULATION (VIII OF 1800), S. 10—Afo entrv 

in Perqunah register relating to lakhiraj— Non- 

registration of grant — Presumption. 

, . F , r . om . the meje fact that there is no entry in the 

aTrtS'cX 6 Pergun »h register relating to 

Ia . !r ./ < iMtraj, it cannot be taken or pre- 

s tens ^tr !*lakhirajdar had omitted to take 
Government Cr hlS grant S ° aS t0 entit,e the 

Government to assess to revenue land included in 
the grant. (M it ter and Akram, JJ.) Province 

216=44 A C.W.N R i r Sl NJ ° Y ' ILR (1940 > 1 Cal - 

gi^S RE Y ENUE RECOVERY ACT (I 
OF 1890), S 4 ( 2 ) — Applicability—Certificate in 

respect of amount due to public body or local 

authority-proceedings in execution-Payment 

TrnVJ r0 p St - Sui } *? '"over sum paidlZer 
protest—Forum — Jurisdiction. 

Reading Ss. 3 and 5 of the Bengal Revenue Re- 

5 ACt * lt ^ s c c,ear . th at whether the amount 

th^rSie a f cert,ficate !s recoverable as payable to 
the Collector or as payable to any public body or 

any local authority other thin the Collector \hl 

proceedings taken against the defaulter must be 

proceedings re.erred to in S. 3 of the Act. That 

would bring the case directly within S. 4 of the 

Act, and S. _4 (2) becomes applicable and a suit for 

recovery of the amount paid under protest, on the 

tl ? at th S P' aint :? was not liable °o the 
am »unt claimed from him or any part thereof 

must be filed in the Civil Court of the Province 
where the office of the Collector who made ?he 
collection is situate and not at the place where a 
sa J? m pursuance of the certificate is held. (Pazl 
c?*™* Ja * es ’ JJ ‘) Bharath Bhushan Prasad 
g 1 " 0 ** Secretary of State. 182 I.C 223=5 

RP * 7 =A.I.R. 1939 Pat. 517. 

? 4I o R REGULATION (XXVII OF 
It l' Art. 2— Scope—Consolidated amount pav- 
f t l * h R CC W ant °f g° Ia t0 landlord on grains, etc., 

bf Regdi«o n n° nSO '*~ If taX or d ^ Prohibited 

A consolidated amount of dues payable bv the 
occup m t of a qola to the landlord on the sales of 
vanous articles there stored by him, e.g., grains 

be a l f CO ’ m I star| i 0,1 an< l s > on, must be held to 
be a tax or duty within the meaning of Art. (2) of 

Q.- D .—25 
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BE ™'A#F l 'i?A E C E T S f 1 I & r !, ™ MOE “ 

Walia n- 183 I.C. 763=5 B R 983- 

633 • 189 = 20 Pa ‘' L -T.671=A.I.R. 1939Pal 

x^Xof R i e J>M XVn ° f 1793 repea,ed byAct 

, fn A c NI o TARY drainage act 

fiTi . 11 OF 189S) ’ S ' 23 ~ cla ' m for cess—Limita- 
Where the amount due by the tenure-holders 

telYbv t 0 h f e d r ,nage CeS5 iS n °t ascer tained defini¬ 
tely by the Government at the time when the 

original assessment is made in 1920, as required 

by the provisions of the Cess Act, and the nro- 

1932 'afteiT, a SUIt a / ai f nS! V hC tenure ‘bolders in 
XJa t/ c ? e record-of-nghts in 1930ispubli- 

? h ?1 whlc j 1 ?xes the amount due from the teJiure¬ 
holders, claiming the cess due from 1920, the suit 

can be decreed for the period of four years only 

up to date of the institution of the suit for 
hough the provisions of the Cess Act require 
this amount to be settled by the Government ih; c 

fact cannot affect the limitation as reS the 

ammmt due from the tenure-holder. {Jack and 
BewtatT v JL) Administrator General of 

a 1 ” 1C 354=10 

-S. 23. 

The landlord is entitled to a decree for cess 
only for a period of 4 years up to the date of the 
institution of the suit {S.K. GhoseandMMer- 
jea, JJ ) Jogendra Krishna Banertea w Ad 

?lA?^cTc p T PE ^f^ 

Applicability—Service of notice to quit by^fand- 

under’s 6 (2)~?n d gI °g land ‘? rd and sub tenant 
under 6. 6 (2)—Landlord unable to take steps for 

eviction on account of Courts being closed-Con- 
viction — Sustainability. ^ n 

After the landlord had served a notice to nnit 
on his tenant, an order was served on him as well 
s on the sub-tenant of his tenant under S 6 (2) 
of the Suppression of Immoral Traffic Art Thi 
sub-tenant did not vacate and c" *i he 

sass ar..s, st.!” 

was started against him under S 6 (5) of "the aS 
on the ground that he oii-rx a' i ' , Act 

used as a brothel ^ter * Uowe ? th * house to be 

N. 350. * ° Prasad v. Emperor. 40 C.W. 

^f-OutyoJjudgT Na ‘ Ure ° f ~ Trial ° f 

The intention specified in S 9 is not necessarily 
an intention that tbe g ; r | should become an in- 
mate of an existing brothel. Where in a trial for 

a^m Ce m nd ? r S - 9 ' Be °g al Suppression of Im¬ 
moral Traffic Act, the Judge omits to point out to 

the jury that the prosecution must prove that the 

girl alleged to have been taken by the accused to a 

house, was taken there for prostitution but tells 

the jury that the offence would be committed 
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ew.i’ if the house was not a brothel within the 
definition of S. 3 of the Act, it amounts to a 
serious misdirection. ( Bartley and Henderson, 
JJ.) Ekkari Das v. Emperor. 182 I.C. 447=12 
R C 65=40 Cr.L.J. 660=43 C.W.N. 668=A.I.R. 
1939 Cal. 290. 

BENGAL SUPPRESSION OF TERRORIST 
OUTRAGES ACT (XII OF 1932)- Sentence 
under—Revision by High Court - Competency- 
Government of India Act, S. 107. See Govern¬ 
ment of India Act, 1919, S. 107. 40 C.W.N 735. 

-Ss. 24 and 25— Speciil Magistrate — Power 

to tender pardon under S. 337, Cr. P. Code. 

Per Pull Dench ( Mukherji, /., contra).—A 
special Magistrate appointed under S. 24 of Ben¬ 
gal Suppression of Terrorist Outrages Act (XII 
of 1932), has power to tender a pardon under 
S. 337, Cr. P. Code, even though he has no power 
to commit the accused to the Court of Session 
or High Court. The Magistrate may, acting 
under S. 337 (1), tender a conditional pardon, 
and under S. 337 (2) examine the pardoned man 
as a witness in his Court, but must, acting under 
the Bengal Suppression of Terrorist Outrages 
Act, 1932, try the accused himself instead of com¬ 
mitting him for trial to the Court of Session on 
the High Court, as S. 337 (2-A) of the Code 
provides. 1933 Cal. 557 and 1935 Cal 281, Appr. 

Mukherji, J. —The special Magistrate has no 
power to tender pardon under S. 337, Cr. P. Code, 
for the following reasons:—(1) The words used 
in S. 25 are that "such person shall be tried.” I f 
a Magistrate proceeds to tender pardon to an 
accused person he stops his trial and does some¬ 
thing which he has no jurisdiction to do He 
thereby ceases to proceed with the trial of that 
particular accused person, the object of which is 
to determine his guilt or innocence and does 
something which is not covered by the direction 
under which he has jurisdiction to act. No doubt, 
in a case in which a prosecutor withdraws from 
the prosecution of an accused, the trial of that 
accused is also stopped ; but such act is the act of 
the prosecutor. Hence tendering pardon is not 
trial of such person. (2) S. 337, Cr.P.Code, cannot 
be taken in compartments, and it cannot be held 
that all the compartments, with the exception of 
that which ensures the right to have the case 
committed to the Court of Session, may be avail¬ 
ed of by the Special Magistrate. 1933 Cal. 537, 
Dist. 

Per Panckridge, J. —The various powers and 
directions given to Magistrates by S. 337 are so 
distinct and independent that each is a provision 
within the meaning of the Local Act. The argu¬ 
ment that the Special Magistrate is only clothed 
with power to "try” the accused under S. 25 of 
Local Act and not with the power to "pardon,” 
construes "try” and "trial” in an artificial and un¬ 
necessarily narrow fashion. S. 337, Cr. P. Code, 
is part of Ch. 24 which contains "General Provi¬ 
sions as to Inquiries and Trials,” and the power 
to tender a pardon can be exercised "at any stage 
of the investigation or inquiry into, or the trial 
of the offence.” The special Magistrate autho¬ 
rized under S. 25 (1) has all the powers which the 
Code confers on Magistrates trying such cases, 
save such powers as are clearly inconsistent with 
the Local Act. (Derbyshire , C.J., Mukerji Panck- 
ridge, M.C. Ghose and Bartley , JJ.) Harihar 
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Sinha v Emperor. 163 I.C. 9=8 R C. 698=37 
Cr.L J. 758=63 C.L.J. 307=40 C W N. 876 = 
1936 CrC 583=A.I.R. 1936 Cal 356 (F.B.). 

—-S 25 — Construction — Evidence prima facie 

disclosing offence punishable with death — Juris¬ 
diction of Local Governtnent to direct trial by 
Special Magistrate. 

S. 25 of the Bengal Suppression of Terrorist 
Outrages Act empowers the Local Government to 
appoint a Special Magistrate to try only those 
offences of a terrorist nature which are not puni¬ 
shable with death. Where a case of an offence 
punishable with death is prima facie disclosed by 
the prosecution evidence, the Local Government 
has no power under the section to appoint a 
Special Magistrate to try that offences. ( Cunliffe 
and Henderson, JJ.) Sasadhar Chattkrji v . 
Emperor. 40 C.W.N. 959. 

-S. 25. 

S. 25 does not empower the Local Government 
to order a trial before Special Magistrate where 
a case of murder is prima facie disclosed by pro¬ 
secution evidence, and trial by the special Magis¬ 
trate under such circumstances is without juris¬ 
diction. 

Per Henderson, J. -An opinion of the Local 
Government merely that an accused person has 
committed an offence not punishable with death 
would not give it jurisdiction to appoint a special 
Magistrate to try him. The Local Government 
have not in their power to decide finally that a 
particular accused person has not committed an 
offence punishable with death and to ignore the 
most serious part of the crime altogether simply 
to give jurisdiction to a Special Magistrate, 
{Cunliffe and hienderson, JJ ) Nftai Chandra 
Jana v. Emperor. 165 I.C 162=37 Cr.L.J. 
1092=9 R.C. 351=40 C W.N 959=64 C.L J. 421 
= 1936 Cr.C. 785=A.I.R. 1936 Cal. 529. 

-S. 25 —Opinion of Local Government—If 

final—Power of Court. 

The opinion of the Local Government is not 
decisive under S. 25. An accused person can 
show that the order for trial by a Special 
Magistrate was made without jurisdiction. 

Per Henderson, J. —Although it is not open to 
a convicted person to suggest in appeal to the 
High Court that the crime was not committed in 
furtherance of or in connection with the terrorist 
movement, he can show that the order for trial 
by a Special Magistiate is without jurisdiction, 
and also that the conviction by the Magistrate is 
improper. (Cunliffe and Henderson, JJ.) Sasa¬ 
dhar Chatter.tek v. Emperor. 40 C.W.N. 959. 
-S. 35— 'Knowingly'—Meaning of. 

Under S. 35 (a) of the Act, the word ‘knowing¬ 
ly* qualifies the word ‘possession* in the same 
section. So mere constructive possession is not 
enough. The possession must be known to the 
person. It is immaterial whether he had know¬ 
ledge of the notification or not. ( Henderson , 
and R C. M it ter, JJ.) Haripapa Sen Gupta v. 
Emperor. I.L R. (1937) 1 Cal. 774=169 I.C. 6d 
=9 R.C. 889=38 Cr.L.J. 691=A I R. 1937 Cal. 
49. 

-S 35— Sentence — Considerations — Character 

of book—Relevancy. 

Under S 35 of the Act, it is the duty of the 
| Court to take into account the character of the 
1 book when considering the sentence to be award- 
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ed. If the book in question is a violent one ad¬ 
vocating terrorism or terrorist crimes, the sen¬ 
tence ought to be substantial. If it is an innocent 
one, it may be unfortunate that authority to file 
complaint has been given by the District Magis¬ 
trate, bui the Court must take the character of the 
book into consideration in passing sentence 
(Henderson and R.C. Milter . //.) Haripada 

r^ P ?V^n M n E ?> 0 ^ 1 L R < 1937 ) 1 Cal. 774= 
1937 Cal 4^ 889=38 Cr L * 691=AJ.R. 

- S. 35 (a.)— Offence—Possession of book. 

An offence under S. 35(a) of the Act, in respect 

• S.r?, Is 9 0mr P 1 t , ec) l if it could have been 
rightfully seize i by the Ch'ef Customs Officer at 

Tr* t T„ e , o 0f ‘tsiniportaiion under the Sea Customs 
Act, 18/8. (Henderson and R C. Mitter , JJ.) 
Haripada Sen Gupta v. Emperor. I.L.R. ( 1937 ) 

io? al A 7 2lT 169 J- C 60=9 A ^ C. 889=38 Cr.L.J 
691=A.I.R. 1937 Cal. 49. J 

, S * 35 (a )—Sanction under—Power of Court 
to go behind 

Under S. 35 . (a) of the Act, once the Local 
Government or the District Magistrate sanctions 
the prosecution, the Court cannot go behind the 
sanction or question the propriety of the jud<*- 

t £r« aIlCti ?? in & authorit y* (Henderson 
ana R.C. Mitter, j J.) Haripada Sen Gupta v 

Empfror I.LR. (1937) 1 Cal. 774=169 I.r 60 

—9 R.C. 889—38 Cr.L.J. 691=A.I.R. 1937 Cal. 

7 T“ S n* 35 , 3 8 —Possession of prescribed 

book Prosecution for—Magistrate’s knowledge 
as to prima facie presumption of guilt—Sentence 
Book not connected with or per se encouraging 
terrorist movement—Accused described in news¬ 
paper as prominent Congress worker—Severe 
sentence—If called for. 

In a prosecution for possession of a proscribed 
book under S. 35 ( b ) of the Bengal Suppression 
°u j err ? riS r Outrages Act, which can be laun- 

fl 1 y A f u er A fo J 1< ? w,ng the requisites laid down 
m S. 38 of the Act, it may safely be said that the 
trying magistrate, before he comes to the judicial 
determination of the case, is well aware that res¬ 
ponsible persons have made up their minds that 
there is a prima facie presumption of guilt 
against the person who is prosecuted. Thoueh 
the book may be a proscribed book, if it has noth¬ 
ing to do with the terrorist movement, and does 
not per se encourage the terrorist movement no 
severe segtence is called for. The mere fact that 
the accused is described by a journalist in a 
newspaper as a prominent congress worker is no 
evidence of his being such and is no proof of his 
status in the movement; nor does it have any real 
significance as to his connection with the terro- 

, d ?r es n , ot i ustif y a severe sentence. 
{Lunliffe and Henderson. JJ.) Raiundra Nath 

Chandra v. Emperor. 172 I.C. 133=10 R C 341 

=39 Cr.L.J. 61=64 C.L J. 417=A.I.R. 1937 Cal. 

Ss. 36 and 38— Scope and effect. 
o. 38 of the Suppression of Terrorist Outrages 
Act lays down certain conditions to be fulfilled 
Detore a prosecution under S. 35 or S. 3* is insti- 
utea. These provisions relate to the filing of a 
mplamt and have nothing whatever to do with 
visions of S. 36 which defines the substan- 
e offence. When, therefore, it is established 
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that a person has in his possession anv Ho»-. 

I ° f the nature defined in S. 36 that person isT/bf 
1 to conviction unless he proves thecircum^i * b 
j ;" dlc A ated sub-S. (b) (i) or (b) (n ! ) of s ?fi CC ! 
he Act. (M C. Ghose and Bartley JJ ) Sasaw 
Ghosal v. Emperor. 42C WN 732 ^ ASan ka 

Act-Powers of H,gh Court in * ° Utra 9es 

f rom e co"vfc e tions offences" Ib^Td^Ta* 13 

Of procedure and their full rights of a lterat.Vtn h s 
acquittal as piovided for in Chap 3 f P r f 
unless there is some sn^rifir , ’ • ** Code, 

Of the Acts which qualifies these g rmhtQ n ^a p . art 
are entitled to act Is they would let'w 

cir , c " mst f nces >n an ordinary appeal (r 
and Henderson, JJ ) Netai Chandra uTj lffe 
Emperor 165 I C. 162=37 Cr L T inaon v • 
C. 351=40 C.W N 959=64 C II« R - 

C. 785=A.I.R. 1936 Cal. 529 J 421=1936 C r. 

Th ^JJhf~ P V a - er i ° f Hi ° h Court tender 
viction under 'the BengaTsu^pre^ion'o^Te 0011 ' 

under Ch. 3 of the Cr P Code Th. x} e TM lven 
has full rights of procedure and T fnii I, - h u Court 
alteration or acquittal. It has all the* 8 * 1 * 55 ° f 
referred to in S. 423, Cr P. Code Powers 

(Cunliffe and Henderson “^^^n tal orders. 
terjee z,. Emperor. 40 C.W N 05 I r Chat - 

BENGAL SURVEY ACT (V OF 18751 

—Decision under—Effect of _ If nho * S. 40 

Possession adverse ° ° f If operate * to make 

Where a dispute about the bounharv 
two mouzas was decided in favour of^n^^ tWeen 
under S 40, Survey Act, the decision l 6 P 5 rty 
a Civil Court decree and created riVh? Perat 5 d a . s 

until the other party set it aside hv S Un ^ er . 1 ^ 

But where the legal successors P +? per su,t - 

did not dispute the dechTon a ° W rS‘ her Party 
twelve years from the date of dedsionan'd 

ed limitation to run against them OW ’ 

property would he m »their title to 


record of rig hts°ol * °ne fnh E° Un - da ry line given in 

of. 9 f nei ghbourtng mauza—Effect 

r e ecu- d - of -r i gfu s of a° nekhL 1 ^ 5 givGn in the 
amount to determination of ho Ur, 2 g mauza * does 
tc.actual Posse^o'nwUhi^^^ranTng 3 ^^^ 

-“Kie? A 4 '„f ^ 708 =“^mat 

—1/ -rat.L.T. 405=A.I R. 1936 Pat. 185. K 9 

Ss. 41 and 62— Order determining boundary 
splite baxsed—Svit f™ - UT J aar y 
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The provisions of the T. P. Act are not applicable 
to the case. (R. C. Milter. J.) Pankajini Debi 
v. Satis n Behara. 165 I.C. 208=9 R.C. 360=40 
C.W.N. 86. 

~ Occupancy rights—Acquisition—Grant by 
landloid If can confer such rights. See Bf.nc/i 

Land and Tenant Procedure Act. 40 C.W.N. 
1301. 

——Rent sale—Effect of—Sale under C. P. Code 
— Distinction. 

The effect of a sale under the Bengal Tenancy 
Act and that of a sale under ihe CiviJ Procedure 
Code are two very differ*nt thh gs. ( Wort J ) 

^ Ramphal I al. 167 I.C. 

1937 $& = 93 ' • 419=3 B R - 312 (^A.I.R. 

~ Suit for settlement of fair rent on ground 
of accretion—Plea that at the time of passing of 
Act predecessors of landlord had no right to addi¬ 
tional rent—Burden oj proof. 

Where a suit is instituted under ihe Bengal 
Tenancy Act by a landlord for settlement of fair 
rent for certain lands on ihe ground of accretion 
to the tenure of the tenants and the tenants con¬ 
tend that at the time the Bengal Tenancy Act was 
enacted, the pi edecessors of the landlord had no 

rrght to additional rent, the burden of proof of 
establishing the plea taken by them rests on them. 
Ihey must show that at the time of the passing 
ot the Bengal Tenancy Act the predecessors of 

7^5? J or< * s . no right to enhancement of rent. 

(Cunliffe and Henderson, JJ ) Khajf Habibulla 
v - Bepin Ciiandra. 168 I.C. 375=9 R.C. 8 11 = 
A.I.R. 1936 Cal. 454. 

7- Under-raiyat with rights of occupancy — 

Interest of—H erit ability. 

The interest of an under-raiyat with occupancy 
rights is not heritable under the law. Heredit¬ 
ability is a right which has been attached by legis¬ 
lation to the tenure of an occupancy raiyat in 
Bengal, Bihar and Orissa, but it is not a necessary 
condition attaching to the enjoyment of an occu¬ 
pancy right for hfe. The question whether an 
under-raiyat who acquires occupancy right ac- 
quire also the rights of an occupancy rah at as 
denned by the Tenancy Acts depends entirely on 
local custom. (Dhavle, J.) Jucesh Chandra' 
Bose v. Maqbul Hossain. 163 I.C. 415=9 R P 
9=17 Pat.L.T. 202=1936 P.W.N. 333=A I R 
1936 Pat. 384 * 

“ S. 3 (3)—‘Complete usufructuary mort¬ 
gage’—Mortgage with possession for certain 
period— Period considered sufficient to extinguish 
loan—Personal covenant to indemnify mortgagee 
if loan is rot so extinguished—Natme of mort¬ 
gage. Bengal Tenancy Act, Ss. 26-G (5) 
and 3 (3). 44 C W N. 726. _ 

S. 3 (3)—‘Landlord’—Proprietor of resum¬ 
ed mahal wiih whom no settlement has been 

made. See B. T. Act, Ss. 26-F and 3 (3). 43 C 
W.N. 274. 

— . Ss. 3 (3) and 26-G (5)— Mortgagee in pos - i 

session in lieu of interest—Covenants giving to ! 
mortgagee right to sue for money and to mort- 
gagor right of proportionate redemption — 
Character of mortgage . 

Where frem the lerms of a mortgage bond it 
is clear that ihe mortgagees are in possession of j 
the occujancy holding in lieu of the interest due 
on the money advanced by them on the mortgage, 
the existence of covenants giving to the mort- 
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gagees a right to bring a suit for recovery of the 
mortgage-money if they are disposs*ssed and to 
the mortgagor a right to redeem apart of the 
mortgaged property on payment of a proportion¬ 
ate amount of the total mortgage-money does not 
in any way effect the character of the mortgage 
as an usufructuary morigage. In view' of the 
definition of a comj lete usufructuary morigage 
in S. 3, ihe morigage is liable to be extinguished 
under S. 26-G (5) of the Bengal Tenancy Act. 
(Nasini AH and Ran, JJ.) 'Gadadhar Mandal 
v. Chinta Moni Das. 188 I.C. 382=12 R.C. 
670=44 C.W.N 171 = A.I R. 1940 Cal. 210 (2). 
-— (as amended in 1928), S. 3 (17) — Appli¬ 
cability—Bargadar agreeing to cultivate land and 
pay half produce to landlord—Suit by landlord 
for produce for period subsequent to year 1929. 

The question wheiher a Bargadar in a particular 
case is a tenant or not is a question to be decided 
on facts of each case. Certain land formerly 
belonged to A. Subsequently A and his co¬ 
sharers transferred their raiyati interest to B and 
obtair ed from him a barga kabuliat by which A 
agreed to cultivate the land and pay half produce 
to B. B brought a suit for produce for the period 
subsequent to the year 1929. 

Held , that cn facts^as well as according to the 
amendment of S. 3 (17) w hich applied to the case 
as the suit was in respect of 3 ears subsequent to 
1929, the bargadar was not a tenant and this being 
so, the Court of Small Causes had jurisdiction to 
entertain the suit. (M. C. Ghose, J.) Sishu 
Mohan Koyal v. Rajendra Nath Sarkar. 179 
I.C. 263=11 R.C. 511=A.I R. 1938 Cal. 707. 

— — S. 4— f/m/er-raiyat— Status of — Power to 
sub-lease—Purchaser of under- raiyati’s right—If 
can eject sub-lessee. 

Under S. 4 of the B. T. Act an under- raiyat is 
a tenant. He may either be directly a tenant 
under a raiyat or under an under-raiyat. In 
either case he is not a trespasser but a tenant 
having the status of an ui der -raiyat. S. 4 (3) 
gives an indication that under -raiyats have power 
to sub let their vmdeT-raiyatis and the sub-lessees 
are tenants. Where suth a sub-lessee has ac¬ 
quired a right of occupancy to the land by a local 
custom, he could not be ejected by a purchaser 
under -raiyuti at a sale in execution. 

(Nasim A li and Rem fry, JJ.) Dwarka Mandal 
v. Nalini Kanta Mura. I.L R. (19373 2 Cal 

689=175 I.C. 509= 10 R.C. 794=A.I.R. 1938 
Cal. 223. 

“7 ^. s * ^ and 20 — Tenant holding undivided 

shares in parcels of land—If raiyat. 

Under the Bengal Tenancy Act, even before 

the amendment of 1928, a tenant holding un¬ 
divided shares in parcels of land would be a 
raiyat, and could be a settled raiyat of a village 
by reason of occupation of such lands for a 
period of 12 years, for S. 20 of the Act requires 
1 v a *i.| e tenant should be a raiyat and must hold 
the land as such continuously for 12 years. 8 
C. W. N. 192 and 751. Rel. on. (Mitter, /.) 

bRIPATI CHyNRAN Df. V. KaILASH CHANDRA JANA. 

166 I. C. 448=9 R. C. 523=A. I. R. 1936 Cal. 
331. 

■-— S. 5 {2)— Heir of raiyat not accepting in¬ 

heritance—Liability for rent. 

If a heir of a raiyat does not accept the inheri¬ 
tance, there is no privity of estate by succession 
and he is, therefore, not liable to pay rent 
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Ab'ence of possession or cultivation by him by 
itself cannot exonerate him from the liability to 
pay rent. But absence of possession is cogent 
evidence to be taken into con sideration with other 
facts in determining whether the inheritance was 
accepted or not. (Nasim Ali and Remfry,JJ.) 
Propyot Coomar Tagore v. Hamidar Rahaman 
Mia. 41 C.W.N. 1154. 

S. 5 (4)— Status of lessee—Raiyat or 
tenure-holder—Test to decide. 

Where the object of the lease is that the lessee 
should hirnself cultivate the lands and should 
never settle them with any tenant, the lessee is a 
ratyat and not a tenure-hol ler. The use of words 
like mustajiri'in the lease is irrelevant as the 
dominant factor in determining whether a lessee 
is a raiyat or a tenure-holder is the purpose of 
the tenancy. ( Fazl Ali and Chatterjee, JJ.) 
bukAj Mohan Thakur v. Ganesh Prasad. 175 
LC. 501=4 B.R. 592=10 R P. 633 = A.I.R. 1938 
Pat. 235. 

- S. 5 (5)—100 standard bighas—If must be 
under same title. 

There is nothing in S. 5 (5), which supports the 
suggestion that the tenant must hold 100 standard 
mghas under one a nd the same title. ( Remfry , 
J.) Krishna Chandra Mukherjee v. Manik 
Lal Mukherjee. 178 I.C. 892=11 R.C. 435 = 
A.I.R 1938 Cal. 246. 

--Ss. 6 (a) and 7 —Tenure existing from time 
of Permanent Settlement—Landlord’s right to 
enhancement of rent—Method of assessment. 

I* a tenure has been in existence from the time 
of the Permanent Settlement and enhancibility is 
one °f its incidents, the landlord is entitled to an 
enhancement of rent un ler Cl. (a) of S. 6 of the 
Bengal Tenancy Act. [f there has not been any 
contract between the parties to regulate the prin¬ 
ciple on which or the amount by which, the en¬ 
hancement is to be given, the case would come 
within either of the two methods of assessment 
of rent prescribed in S. 7 of the Act, notwith- 
standmg the fact that the tenure was in existence 
irom the time of the Permanent Settlement. But 
11 there was a contract between the parties regu¬ 
lating the amount of enhancement or the prin¬ 
ciple of enhancement, that contract must he given 
eltect to and the two methods of assessment 
indicated in S. 7, which section is expressly made 
subject to any contract between the landlord and 
the tenant, wouId not be the proper methods to 
apply. (R. C. Milter, J.) Sreemanta Narayan 

bARKAR za Maharaja Srisii Chandra Nandi. 68 
120 . 

——S. 7—Enhancement of rent of tenures. 

Once it is found that the lands do constitute 

tenures, S. 7 must necessarily be attracted if the 

rent is proved to be enhancible hut that must 
always be subject to a contract between the 
parties. ( Mukherjea , /.) Basanta Kumar 
Dutta V. Sukumari Das Gupta. 177 I C 175 — 
11 JR C 215=A.I R 1938 Cal. 442. 

S. 7— Scope — Permanent lease by shebait 

at a — 


Claim to enhancement of rent by succeeding she¬ 
bait — Maintainability. 

The power of a shebait of an idol to make an 
alienation is a limited power. Ordinarily a she¬ 
bait cannot grant a permanent lease at a fixed 
.rent, but he may do so in cases of unavoidable 
necessity. Where therefore the predecessor of 
the shebaits has granted a permanent tenure, even 
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though no justifying necessity like the preserva¬ 
tion of the property was proved, the rent under 
the tenure is liable to enhance nent under S. 7. 
The Court can in such a case consider the ques¬ 
tion as to what should he the fiir and equitable 
rent (40 per cent, of the gross collection allowed 
as f air rent to the landlord). (M. C. Ghose, J .) 
Hrishikesh Ray v. (Jpendra Nath Mandal. 
166 I C. 757=9 R.C. 581=56 C.L.J. 28=A.I.R. 
1936 Cal. 432. 

-—3. 7— Suit for enhancement of rent by 

plaintiffs as intermediate holders—PI lintiffs also 
boiling the inferior tenure with defendants — 

[ Form of suit. 

Where the plaintiffs who were intermediate 
holders over a tenure sued as superior holders 
only the defendants for enhancement of rent, 
though the plaintiffs also held the inferior tenure 
toge'her with the defendants, 

Held , that the form of the suit was not bad 
though the plaintiffs should have been well ad¬ 
vised to have fi'-st separated the share of the 
defendants and then sue 1 the defendants for en¬ 
hancement of rent. (M. C. Ghose , J.) Uday 
Chandra Chakravarty v. Ambika Ch\ran 
Chakravarty. 170 I C. 259=10 R.C. 125=64 
C L-J- e J47=A.I.R 1937 Cal. 455. 

—S. 7 (2)— Landlord adducing evidence to 
show absence of customary rent—Tenant not re¬ 
butting this evidence—Enhancement of rent — 
Power of Court. 

In a suit for enhancement of rent the landlord 
in his plaint expressly slated that there was no 
customary rent in the locality and adduced evi¬ 
dence for the purpose of showing the absence of 
any customary rate. The tenant in his written 
statement did not challenge this position nor was 

any evidence adduced on his behalf to rebut the 

evidence adduced on behalf of the landlord. 

Held, that under the ci r cumstances it could be 
taken to be established that there was no custo¬ 
mary rate of rent in the locality and as such the 
Court was at liberty to enhance the rental up to 
such limit as it thought fair and equitable under 
S. 7 (2). ( Mukheriea, J.) Basanta Kumar 

Dutta v. Sukumari Das Gupta. 177 I.C. 175= 
11 R.C. 215 =A.I.R. 1938 Cal. 442. 

“S* 12 —Transfer of putni — Transferor’s lia¬ 
bility for rent. 

A putnidar is not relieved of his liability to pay 
rent to the landlord by his transferring the putni 
to another, when there is no proof that the 
transfer fee had been paid or that the transfer 
had been recognised by the lan llord. (Hender¬ 
son, /.) Ram Das Aulia v. Bazley Karim 
Fazley Maula. 70 C.L.J. 284=A.I.R. 1940 

Cal. 83. 

Ss. 18 (2) and 23 (as amended in 1928)— 
Scope and effect of—Tenant at fixed rate — If 


governed by S. 23—Liability to ejectment. 

S. 18 (2) of the B. T. Act, as amended in 1928, 
has made no alteration in law a? regards the 
applicability or non-applicability of S. 23 to 
tenants holding at a fixed rate of rent. Though 
the clause in question states that S. 23-A, etc., 
shall not apply to holdings at fixed rates, the 
provisions of that clause do not affect S. 23. S. 23 
had no application to tenancies at fixed rate 
under the previous law; and it has clearly no 
application even under the amended Act in the 
absence of any evidence of a breach of contract 
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between the landlord and tenant under the terms 
of which the tenant is liable to be ejected. In 
the case of a raiyat at a fixed rate of rent, even 

if the amended/Xct of 1928 be held to be appli¬ 
cable, the old Act and not the amended Act will 

govern a case where the cause of action for the 
suit in ejectment arose before the amended Act 
came into force. {Jack, J .) Shib Chandra 
oArkar v. Panchanan Kolay. 64 C.L.J. 71 . 

“ 7 s - 18 “ A ““ ‘Sale certificate—If instrument of 
transfer . J 

Under S. 18-A of the B T. Act, a sale certifi¬ 
cate cannot be treated as an instrument of trans¬ 
fer by the tenant. (Akratn , /.) Basanta \umari 
uasi J^L A ?i :Nr)R ^ Na^th Ghosh 71 C.L.J. 504 

7 7 "S* 20 (7)—Applicability—Kabuliyat provid¬ 

ing for rent at highest rate—Suit for rent of 
entire holding including portion not included in 
K ability at, on basis of Kabuliyat—If one for 

enhancement Tenant—If to be presumed occu¬ 
pancy raiyat. 

Per Jack, J A suit for recovery of rent on the 
oasis of a Kabuliyat stipulating for payment of 
re /V at , th . e highest rate of rent payable in respect 
of lands in the locality, on the entire area in pos¬ 
session of the tenant, which is found to be larger 
than the area mentioned in the Kabuliyat, is not 
really a suit for enhancement of rent, but one 
for adjustment of rent in accordance with the 
terms of the contract between the landlord and 
the tenant. Such a suit not being a proceeding 
under the Act, the tenant cannot be presumed to 
be an occupancy raiyat under the terms of S. 20 
of the Bengal tenancy Act. In the absence of 
evidence to the contrary it must be assumed that 

Rc - 650=41 c -^ n 

[Letters Patent Appeal from the judgment of 

Jack, J.l 

«S. 21 Applicability — Government lands 
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be a settled raiyat of the village in which the 
lands are situated. {Courtney Terrell , C.J.and 
Agarwala, J .) Bengal North-Western Railway 
Co., Ltd. v. Janki Prasad. 163 I.C. 525=9 R.P. 
26=1936 P.W.N. 298=17 Pat.L.T. 206=A I R 
1936 Pat. 362. * ’ 

- Bs. 21 and 29— Applicability—Usufructuary 
mortgagee of village making raiyati settlement of 
part of land—Mortgagor subsequently redeeming 
four annas share of village —Raiyats agreeing to 
pay enhanced rent to mortgagor—Liability of— 
Agreement — If void. 

The usufructuary mortgagee of a village made 
a raiyati settlement of a portion of land with the 
! defendants at an annual rent of Rs. 670. Two 
years after the defendants were in occupation of 
the land as raiyats , the mortgagor redeemed four 
annas share in the village. Thereupon, the defen¬ 
dants agreed with the mortgagor to pay him an 
annual rent of Rs. 433 for his one-fourth share. 
On a suit by the mortgagor for the arrears of 
rent against the defendants, 

Held , that when the mortgagee in possession 
who was then the de facto landlord of the village 
gave tenancy to the defendants as settled raiyats 
of the village, the raiyats acquired occupancy 
rights by operation of law under S. 21, Bengal 
lenancy Act. The subsequent agreement with 
the mortgagor which had the effect of enhancing 
the rent from Rs. 670 to Rs. 985 was void by 
virtue of S. 29 of the Act and could not therefore 
be enforced. {James, J.) Dwarka Prasad v. 
Parmeshwar 1 Rai. 171 I.c. 425=10 R.P. 209= 

4 B.R. 23 = A I.R. 1937 Pat. 541. 

S. 21 Mortgagee in possession granting 


— ! r ri mem land C 

under management of Railway Company without 

p °™? r ?f leasing—Agreement by company for 
cultivation of special crop for limited period— 

C rX-lVJ c ZU a ' ya ' ° f ^-Occupancy 

The Bengal Tenancy Act, in dealing with the 
acquisition of occupancy rights was intended to 
apply to the ordinary agricultural relationship of 
zamindars, tenure-holders and raiyats under 
them. If a zamindar brings a settled raiyat on 
waste land and gives him an interest in that land 
for the purpose of cultivation for however short 
a time, and even if the crop to be cultivated be of 
a limited kind, the provision of S. 21 of the Act 
might apply so as to enable the raiyat to acquire 
occupancy rights in that land. But when a Rail¬ 
way Company in possession of lands entrusted to 
them by Government enters into a special agree¬ 
ment with a person and brings him on the land 
normally held by them for railway purpose, for 
the cultivating it and for growing a special crop 
tor a very short and specified term, the company 
themselves having no power to grant a lease or 
tenancy, the contract or agreement is one which 

was never contemplated by the Bengal Tenancy 
^ ea§re “ t f or arrangement is taken 

rlcrh+1 the °P era . tlol J o f the Act and no occupancy 
nghts are acquired in that land, though the 

ltivator to whom the lands are let happens to 


• , ‘ ^ iun y run ting 

mokarari lease pending redemption suit—Settled 
raiyat —Liability to ejectment—Transfer of Pro¬ 
perty Act, Ss. Stand 76 (1). 

S. 52 of the Transfer of Property Act does not 
take away the rights of mortgagees in possession 
under S. 76 (1) of that Act after the redemption 
suit is instituted. The mortgagee has the right to 
lease the property for the period of his posses- 
sion after the suit for redemption is insiituted. 
if, therefore, a mortgagee of a mouza grants, 
during the pendency of the redemption suit, a 
mokarari raiyati lease to a settled raiyat of that 
mouza, the lease, though not operative as a 
mokarari lease, confers on the settled raiyat such 
right as the mortgagee in possession is then capa¬ 
ble of conferring. The settled raiyat , therefore, 
acquires a right to cultivate the leased lands as a 
raiyat , and if he is in possession as a raiyat till 

rt e h?°i r n g 1S , re i eeme f he acquires occupancy 
TnL A h . lai \ ds . under S.21of the Bengal 
Tenancy Act and is not liable to be ejected 

R C - Mitier > 7/ ‘> Phamatha 

.Nath Bhattachartya v. Sasht RHonQu*w 

- A 10 R J C 614 R A W Cal 181 =!74 I.C. 88 
R o C , 6 , 14 A AJ R - 19 37 Cal. 763. 

wisS’Sfc scat’s 

PatLT. 173 BlHAR Tenan cy Act, S. 26-N. P 18 
consent of other co-sharers 1 iatn 9 with 

.sag aas? assra 
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landlords would also apply 10 those cases in 
which the landlords had given their consent; that 
is to say. the purchase by the co-sharer landlord 
of a holding of one of the tenants with the con¬ 
sent of 1-is co-sharers would place the purchaser 
co-sharer landlord in the position provided for 
by S. 22(2). 13. T. Act. {Wort. J .) Nac.a Rai 
v. Buchi Rai. 162 I.C. 875=8 R.P. 594=A.I.R. 
1936 Pat. 285. 

S. 22 — Co-sharer landlord in exclusive 
possession —Thikadar under—Settlement of land 
on settled raiyat owning share in proprietary 
interest—Accrual of occupancy rights — Subse¬ 
quent collectorate partition—Land allotted to 
another co-sharer— Right of latter to recover 
possession—Bengal Estates Part tion Act , S. 99. 

Wheie a co-sharer landlord is placed in exclu¬ 
sive possession of joint land for convenience by 
mutual arrangement among all the co-sharers 
gives a ihika of the land, and the thikadar, in the 
ordinary course of management, inducts on to 
the land a settled raiyat of the village, bona fide , 
the tenant so settled on the land bona fide 
acquires occupancy rights in the land The statu¬ 
tory rights which accrue to such a tenant by ope¬ 
ration of the Tenancy Act cannot be affected by 
a subsequent partition between the owners of the 
estate in which the land is situate, and the tenant 
cannot be ejected under S. 99 of the Bengal 
Estates Partition Act by any other co-sharer to 
whom the land in question is allotted at a subse¬ 
quent collectorate partition. The fact that the 
tenant settled on the land has a share in the pro¬ 
prietary right to the land in dispute will not entitle 
the co-sharer to whom the land is allotted at the 
partition to recover possession. The tenant is 
entitled under S. 22 of the Bengal Tenancy Act to 
hold the land as part proprietor on the conditions 
mentioned in S. 22. ( Agarwala and Rowland, JJ.) 
Indfr Chandra v. Shri Radha Krishnaji. 1940 
P.W.N. 221=21 Pat.L.T. 201. 

-Ss. 22 and 159— Landlord auction-purcha¬ 
ser—Right to annul incumbrance. 

S. 22(1) of the B. T. Act undoubtedly effects 
a merger of the raiyati interest with the superior 
interest of the landlord, if the latter happens to 
be the purchaser at the rent sale, but the land¬ 
lord purchaser is certainly competent in exercise 
of his powers under S. 159 of the Act to annul 
the under-raiyati as an incumbrance, and this 
right cannot in any way be affected by ihe provi¬ 
sion of S. 22 (1). If he d( es not choose to 
exercise this right or becomes incapable of exer¬ 
cising it, and the under-raiyat is treated as a 
tenant, the consequence of the disppearance of 
the raiyati right might be to make the under- 
raiyat a raiyat in the eye of law. ( Mukherjea and 
Roxburgh, JJ) Promoth a Nath v. Jitendka 
Nath. 43 C.W.N. 1102. 


-S. 22—Raiyat acquiring shikmi taluki right 

—Merger of raiyati interest. 

On the acquisition of a shikmi taluki right by 
a raiyat, his raiyat interest does not merge in the 
superior rights of a shikmi talukdar. It is im¬ 
possible to hold that when the immediate land¬ 
lord simply creates an intermediate tenancy right 
between him and the actual raiyat, there would 
be a merger under S. 22 of the B. T. Act simply 
because the intermediate tenant happened to be 
the raiyat. ( M.C . Ghose and Mukherjea, JJ,) 
Shashee Kumar Majumdar v, Golap Banu. 
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il.R. (1937) 1 Cal. 679=173 I.C. 590=10 R.C. 
546=A.I.R. 1937 Cal. 669. 

--S. 22(1)— Merger—Entire raiyati interest 

purchased by co-sharer proprictors — Purchase 
not in proportion to their shares. 

S. 22(1) of the B. T. Act applies to a case 
where the acquisition of the whole raiyati inte¬ 
rest is by all the co-sharer proprietors, even 
though they may not have acquired the raiyati 
interest in the same proportions as their shares 
in the proprietary interest, and there is a merger 
of the raiyati and proprietary interests when the 
purchase of the former by the proprietors is 
complete. ( Roxburgh . J.) Asad Ali v. Wahed 
Ali. 70 C L.J 594=A.I R. 1940 Cal. 145. 

-S. 22 (1)—"Proprietor." 

The word ‘proprietor’ in sub-S. (1) of S. 22 in¬ 
cludes the propiietor of a temporarily settled 
estate. {R.C. Mitter and Sen, JJ.) Midnapore 
Zamindary Co. v. Secretary of State. I.L R. 
(1939) 1 Cal. 349=180 I.C. 278=11 R.C. 659=69 
C L.J. 51=43 C.W.N. 57=A.I.R. 1938 Cal. 804. 
-S. 22 (2) (before amendment)— Acquisi¬ 
tion by co-sharer patnidar of occupancy right in 
holding by inheritance — Merger. 

The first two sub-sections of S. 22 of the B. T. 
Act as it stood before the amendment of 1928, 
should be read together. Where, therefore, a 
co-sharer pntnidar of a holding acquires by in¬ 
heritance the occupancy right therein, the occu¬ 
pancy interest merges in his proprietary interest 
under that section. This will be so even if the 
holding is non-transferable. ( Edgley » J • ) 
Raphagobinda Bishaye v. Jnanendra Chan¬ 
dra. 42 C.W.N. 495. 

-S. 22 (2)— Co-sharer landlord purchasing 

holding in execution of rent decree—Position of. 

Under S. 22 (2), a purchase by co-sharer land¬ 
lord in execution even of a decree which has the 
effect of a money decree must be deemed to ex¬ 
tinguish the tenancy and any lease subsequently 
granted by him would create a raiyati interest 
and not a mere under-raiyati interest. Hence 
where a co-sharer landlord in execution of 
rent decree against his tenant purchases the 
holding of the tenant which is transferable an<J 
sublets it to a third person, the third person ac¬ 
quires a raiyati interest and the purchaser in the 
subsequent sale in execution of a rent decree ob¬ 
tained by another co-sharer landlord against the 
same holding would acquire nothing by his pur¬ 
chase. But if the holding is not transferable, the 
position of the co-sharer landlord who purchased 
in the previous sale would be that of an unrecog¬ 
nized transferee of an occupancy holding and 
there would be no merger. Hence, in a subse¬ 
quent sale in execution of a rent decree obtained 
by other co-sharer landlord, the entire holding 
would pass to the purchaser. ( Khundkar , /.) 
Khirabala Debi v. Suresh Chandra. 177 I.C. 
184=11 R.C. 207=A.I.R. 1938 Cal. 452. 

-S. 22 (2)— Co sharer landlord Purchasing 

occupancy holding—Status of — If a raiyat — 
Transferee from such a co-sharer—Sub lessee 
from—Position of. 

The status of a co-sharer landlord who has 
purchased an occupancy holding is not the status 
of a raiyat but a peculiar status. His right is 
that of a proprietor entitled to retain possession 
of the land subject to payment to his co-proprie¬ 
tors of their shares of the rent. The status is a 
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peculiar status which attaches to the co-sharer so 
long as he remains a co-sharer. If he ceases to 
be a co-sharer and his proprietary interest is lost, 
then he has no right to retain possession of the 
land and it would pass on to the person who ac¬ 
quires the interest of that co-sharer. The person 
who acquires such interest can sub-let the same to 
another who thereupon becomes a raiyat of the 
holding. (Rowland and Chatter,ji, JJ.) Sukh- 
deo Pandey v. Rameshwar Prasad. 6 B R 200 

= 180 I.C. 557=12 R.P. 381=A.I.R. 1939 Pat 
522. 

—- S. 22 (2)— Co-sharer landlord—Purchase 
of non-transferable holding at money sale—Right 

of other co-sharers to joint possession with pur¬ 
chaser. 

If a co-sharer landlord purchases the interest 
u vI*-*' tenant of 3. non-transf erable occupancy 
holding in a sale in execution of a money decree, 
the other co-sharer landlords are not entitled to 
joint possession with the purchaser if the tenant 
has not abandoned the holding. (Sen, J.) 
Abinash Chandra Roy v. Rohini Lal Roy 43 
C.W.N. 379=A.I.R 1939 Cal. 295. 


Ss. 22 • (2) and 158-B— Co-proprietor pur¬ 
chasing raiyati lands in execution sale—Right to 
hold such lands after partition. 

S. 22 (2) of the Bengal Tenancy Act does not 

disentit'e a co-proprietor to hold raiyati Unds 

purchased by him in rent executions subject to 
the payment of rent under the clause, after he 
has ceased to be a co-proprietor by reason of a 
partition of the holding among the co-sharers, 
undue stress should not be laid on the word 
co-proprietor in S. 22 (2). The words “subject 

t Q° 1 « e n pr ( OV u Sio n ns 5 f S - 22 occurring in 

b. 158-B of the Act, do not really introduce any 

.consideration, but only take one back to 

.u « 11 ls . not co *' r ect or justifiable to read into 
the affirmative proposition contained in S. 22 (2) 

a negative provision that the purchasing co- 
sharer, will have no right at all to the land as 
soon as he ceases to be a co-sharer by reason of 
the partition. It is only as long as there are 
others interested in the land as co-proprietors 
that it is necessary to deal with specifically with 
the purchasing cn-sharer’s right to hold the land. 
The partition does not put an end to that 

right or make a present of it to the co-proprie- 

tors who purchased nothing. What is really 

available for partition is not the land itself but 

the rent that would have been paid for the land 
by the occupancy raiyats whose place has been 
taken by the purchasing co-proprietor. The 
result is that the latter becomes liable to the 
other co-sharers until partition for a propor¬ 
tionate share of the rent; and these rent*;, and 
not the End purchased by him, would be taken 
into account in the partition. ( Courtney Terrell, 
CJ. and Dhavle , /.) Dhaneshwar' Kufr v. 
Chandraphari Singh. 162 I C 820=8 R P 579 

5S8¥at P «7 N - 336 = 17 PatL T - 97=A J R - 

Ss 22 (3)— Construction of kabuliyat — 
Farming lease. 

A company obtained a settlement from Govern¬ 
ment of a khas mahal. The company recognized 
the Government as a proprietor. The settlement 
was expressed not to be a ryotwari settlement, 
■the status of the grantee was described as far- 
mer - However, in certain clause of the settle- 

Q,- D .—26 
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ment, the payment which the company was liable 
to make to the Government was described as 
revenue and it was further provided that in case 
of default in payment the Government had right 
to cancel the lease and to realize its dues by the 
pro edure under Public Demai ds Recovery Act, 
Held, that the use of the w r ord ‘revenue’ and 
the provision for realization of dues by procedure 
under the Public Demands Recovery Act did not 
signify that the relationship of landlord and 
tenant was not being created by the settlement. 
Underjthe settlement the company became not the 
farmer of revenue but the farmer of rent or 
ijardar within the meaning of S. 22 (3). (R.C. 

Mitter and Sen, JJ.) Milnapore Zaminpary Co. 
v. Secretary of Statf. I L R. (1939) 1 Cal. 
349=180 I C. 278=11 R.C. 659=69 C.L.J. 51 = 
43 C.W.N. 57=A.I.R. 1938 Cal. 804. 

-(prior to amendment of 1907), S. 22 (3) — 

Purchase by ijardar of occupancy holding—Effect 
of. 

Ordinarily by an amendment, the Legislature 
must be taken to have intended a change in the 
laws but it does not necessarily follow that such 
is the intendment in every case. An amendment 
may also be intended to clarify matters. The 
word “acquire’’ is a word wide enough to connote 
acquisition by purchase and by inheritance, and 
the Legislature had not indicated its intention in 
other parts of the Statute as existing before 1907 
to cut down the ordinary meaning of that word. 
Hence S. 22 ( ? ) as it stood before 1907 debarred 
an ijardar from acquiring occupancy right by 
purchase or otherwise in the land of his ijara, but 
it did not debar him from acquiring a non-occu¬ 
pancy ryoti interest. The result is that if an 
ijardar purchases an occupancy holding, he 
acquires it as a non-occupancy holdirg. (R. C. 
Mitter and Sen, J J .) Midnapore Zamindary Co. 
v. Secretary of State. I.L R. (1939) 1 Cal 349 
=180 I.C. 278=11 RC 659=69 C.L.J. 51=43 
C.W.N. 57=A.I.R. 1938 Cal. 804. 

-- S. 23—Tenancy for horticultural purposes 

—Structures erected by tenant—Suit for manda¬ 
tory injunction by landlord dismissed as time- 
barred—Structures subsequently destroyed by 
fire—Transferee from tenant erecting fresh 
structure on same site—Landlord, if can bring 
fresh suit. See Limitation Act, S. 28. 42 C.W 
N. 758. 


* 


-—S.23 (as amended in 1928)—Applicability 

—Fixed rate tenant—Liability to ejectment— 
Conditions—Cause of action arising prior to 
1928—If governed by amended Act. See B. T 
Act, Ss. 18 (2) and 23. 64 C.L.J. 71. 

—— Ss 23 and 23-A— Scope — Tenants’ right to 
fell trees in spite of assessment of falkar— Right 
to remission of falkar in respect of trees felled. 

Subject to the provisions of S. 23, B. T. Act, 
even if the assessment of falkar formed part of 
the original rent at the time of the inception of 
the tenancies,the tenants are at liberty to fell trees 
and would thereafter be entitled to a remission of 
falkar in respect of the trees so felled. So also 
the landlords are not entitled to levy falkar in 
respect of any trees planted by the tenants after 
their induction. (Edgley. J.) K. C De v 
Hira Bewa. I L.R. (1937) 1 Cal. 491=167 I r‘ 

Ca 1 ]!? R C ' 695=41 C W N - 88==AIR - 1937 
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-S. 26— Death of one of joint occupancy \ , , « . «. . . ... ’ 

tenants without heir—Effect oj — Landlord's right h° ldin 8 the landlord is entitled to the transfer 
to take possession of his share. £ ee * A landlord who has caused the holding to 

If one of the joint occupancy tenants dies with- b e s °ld in execution of a rent dectee is neverthe- 
out leaving any heir, the occupancy right must be l ess entl tled to recover transfer fee from a trans- 
deemed to be extinguished pro tanto , so far as fer . ee Y vh ° has taken a conveyance from the ten- 
the share of the deceased tenant extended. The ^nt prior to such execution sale. Nor does the 
landlord, in such circumstances, can take posses- * act , at *be transfer was effected pending an 
sion of the holding to the extent of the share of att achment in execution disentitle the landlord 
the deceased tenant. (Muklicrjea, J.) Traii.okya * rom recovering his fee. When there has been 
Nath Pal v. Ambica Charan De. I.L.R (1937) a trans fer in fact, the transferee who has accept- 
2 Cal. 684=173 I.C. 551 = 10 R C 540=67 C L J. ed t su ^ h transfer is bound under S. 26-C read 
55=41 C W.N. 1148=A.I.R 1937 Cal. 545. . w,t , P* 26 J to pay the transfer fee to the land- 

*-~S. 26-A— Transfer of portion of occupancy | ord ln full. I he question whether the transfer 

holding — Transfer fee levied and notice of trans- I s and operates to pass title is entirely 

fer sent to landlord—Landlord allowing mutation qoVN 11 *° A ,V ie en Q u i r y held by the Court under 
of purchaser—If can question validity of transfer. .J- A11 that is necessary to attract the ope- 
Where on a transfer of a portion of an occu- f at * on °F 26-J is that there must be a transfer 
pancy holding, the transfer fee was duly levied ,n * ac 7’ ie -> the transfer must be accepted by the 
from the purchaser and the notice of the transfer t[* an sferee. It is not necessary that the landlord 
■was sent to the landlord who far from denying should signify his acceptance of the transfer, 
the rights of the purchaser in due course allowed J ■) Sharfuddin Ahmed v. Jagadish 

him mutation, the landlord must be deemed to n ^th Roy Bahadur. 63 Cal. 900=165' I.C 426 
have accepted the transfer as a valid transfer and C , n 397 =6 3 C L.J. 255=40 C.W.N. 502= 

he cannot, therefore, question its validity on the 

ground that the purchaser purchased it from a TGT^' Occupancy holding—Transfer of 

person who was not recognised by the landlord iv hen complete — Receipt of notice by landlord 
(M. C. Ghose and Bartley, J J.) Amulya Charan — * condition precedent. 

Misra v. Pran Krishna Adhikary. 179 I. C. As soon as the document by which an occupancy 
334=11 R C. 532=42 C W.N. 755=A. I. R. 1938 tenant transfers his holding is registered, the title 
Cal. 531. to the holding passes from the transferor to the 

--S 26-B (as amended in 1928)— If retros- trans ^ er ee with retrospective effect from the date 

pective — Effect on landlord's right to reenter the execution of the deed of conveyance. The 
under S. 87. question whether the landlord is served with the 

S. 26-B is not retrospective in its purpose and noticc of transfer or whether he receives the 
cannot, theiefore, operate to compel the landlord t rans fer lee or not is not material. The transfer 
to recognize as his tenant a person to whom a 1S complete even as against the landlord even if 

portion of a holding had been transferred before hc receive s the notice of transfer and his fees 
the amendment Act of 1928 came into operation onl y ,atcr on - ( R - C - Mitter , J ) Mah^raj 
Further as the right conferred by S. 26-B is <;ub- Baha * )UR Sing v. Nari Mollani. 63 Cal. 1117= 
ject to the provisions of the Act, the new section 165 1 C 17=9 R C. 363=40 C W.N. 683=A.I.R. 
does not affect the right of the landlord to re- 1936 Cal. 279. 

enter under S. 87 of the Act is the tenant vacated -"”S. 26-C (2)— Instrument of transfer stating 

his holding without arranging for the payment of sale t>ricc as Rs - 200—. Recital in body that certain 
his rent as it fell due. {Edgley. J.) Annada mortgage debts were satisfied — Amount of such 
Prosap v. Ramjan Sarkar I L R. (1939) 2 Cal. debts not stated — Validity of registration. 

j C 355=12 R.C 478=70 C.L.J. 501= Where an instrument’of transfer stated the 

44 C W N. 118=A I R. 1940_Cal 6. sale price as Rs. 200 and in the body of the instru- 

— (as amended), S. 26(B), (C), (D) and (J) ment one mortgage in favour of the transferee 
—Construction and scope — Contract by landlord and another mortgage decree in favour of his 
before amendment giving tenant right to transfer son were recited and stated to have been satisfied 
holding-—Transfer fec—Liability for. but the amount due on the mortgage or on the 

On a fair interpretation of S. 26(B), (C), (D) mortgage decree was not mentioned, and the 
and (J), the transfer fee of 20 per cent, is not to registering officer accepted Rs. 200 as the sale 
be imposed on a holding where, by a special con- Price of the holding and on that footing register- 
tract, made before the Amendment of the Bengal ed the document, 

Tenancy Act, the landlord has given the right of Held, that tlie document was validly registered 
transfer to the tenant. The amendment is not as contemplated by S. 26-C. Cl. (2) of the B. T. 
intended to make worse the position of atemnt Act - ( Bartley and Nazim Ali.JJ.) Kunja 
who has by a contract obtained from the landlord Kamini v. Mangal Chandra. I.L.R. (1938) 1 

a right to transfer his holding. ( M.C. Ghose , J.) Cal. 695=42 C.W.N. 209. 

ir ui LI Kinkar Nath. -Ss. 26 D and 26-F—Applicability—Pre- 

64 C h J ™ 5 /r 41 ETr N J 49 . emption procccdinqs by landlord—Plea of fixed 

_ T ." bs , 26 C and 26-J—Construction and scope rate tenancy—Question expressly left open—Suit 
Transfer of holding pending attachment <n exe- by tenant for declaration that tenancy was one at 
cutton of rent decree—Subsequent sale in exeat - fixed rate of rent—Kobala not reciting fixity of 
tion —Landlord s right to transfer fee—Liability rent—Payment of landlord's fee at time of reqis- 

of transferee—If dependent on validity of trans - tration of kobala—If raises estoppel against pur - 
fer or consent of landlord. chaser. 

The landlord’s right to the transfer fee under Where in a proceeding under S. 26-F, B. T. Act. 
S. 26-C of the new Bengal Tenancy Act is a sta- when the landlord wanted to exercise his right to 
tutory right, and once there is a transfer of the pre-emption, he is met with an objection that the 
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tenancy was at a fixed rate of rent, and the appli¬ 
cation is allowed, leaving the question of the 
status of the tenant whether he was tenant at 
faxed rate of rent is expressly left open, the fact 

*V} a * t ie vvhich the purchaser pur¬ 

chased the holding, there was no mention of the 
faxity of rent, and that the purchaser paid the 
landlord s fees at the time of the registration of 
the kobala, does not give rise to any estoppel 
against the purchaser in a suit by the latter for a 
declaration that he was a tenant at fixed rate of 

^ ln D respe , Ct n? f the holdin S- and *Ss. 26-D and 

frl Ben § al Tenancy Act, have no application. 

a £ d Bartl *y, JJ-) Ferdinand Perier v. 

Jofi MA o R D p IS ?n N c A ^! A t NDY Choudhury. 167 I.C. 
596=9 R.C. 705=A.I R. 1936 Cal. 582 


AND 
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S. 26-D (b )—Transferred holding liable to 

lL£l S * SSe ** 1 ° r Vl t but not so “sussed—Land¬ 
lord s fee , if payable. 

°Ji the Ben gal Tenancy Act 
landlord s fee is payable if the transferred hold¬ 
ing is liable to be assessed with money rent at 
some future date, even though such an assess¬ 
ment has never taken place before the date of the 

xJ* J •) Promode Kumar Baner- 

JEE v - Kusu m Kamini Dassya. 43 C.W.N. 217. 

b. 26-E— Failure to deposit landlord's fee 
—Re-sale—Conditions of validity—Omission to 

fi *uT e t l 0 r l dep ? sit -l E F ect - p ower to order re- 
sale without order of forfeiture. 

lanH| OU f> h i S ' 26 ‘ E does not state that the 
£ ki « t,{ eeS , are i° be deposited within a time 
b by ,*. h ? Court, the Court should fix a 

time within which the deposit required by S. 26-E 

to makp T d£ ' • H ‘.be auction-purchaser fails 
to make the deposit within the time so specified, 

the Court may then make an order for the for- 

the U nr ° f pU m£ ha, 5 mone y- and for re-sale of 
whhon? P fi er . y - T he Court uiay not order re-sale 
there “JT 5tmakin ?,an order of forfeiture; and 
lime can .be no re-sale under S. 26-E ( 3 ) until the 
time specified has expired. The sale however 

Sorrl’s flp a - ted as / nul ! !t y merely because the 

is^oecfifier/fr»r S no ^ dep ® sited * or because no time 

lord's eelr f Ko makln ?. th ^ de P° sit °f the land- 
J u ? b the Court overlooks the fact 

that such time hid been specific 1 , and the Court 

when it has made an order of full satisfaction 

aS a nU,Hty and set asldt Jht 

Sit l f , U i satlsf fction on the ground that the 
decree-holder purchase 1 - faiis t ° deposit the fee e 

? f J ie only defect is the failure to deposit the 
landlord s fee. and if the decree holder so requires 

a re sale can be held under S. 26-E (3), and the 

w? V1S, ° nS 26-E (3) must be 
Where no order of forfeiture has been made and 
when no reason is given for not making such an 

m r ^ 0 Vi° rf f ltUre L no ° rder for re ‘ sale Can be 
made. The fact that the decree holder is the 

auction-purchaser does not affect his liability to 

?L Pen /^ ,s f d for f failure to deposit the landlord's 

„r a and Lod 9 e > Durga Charan 

ijas v. Chairman of the Labanga Samabai 

n\ 62 1 C 135=8 R C ”0-40 C W N 
I ?, L J 372 = AI.R 1936 Cal. 171 

to 2 of Landlord’s fee—Landlord’s right 
retain Sale set aside on appeal. 

4 a f sae of an occupancy holding held in execu- 
ot a money decree is subsequently set aside 

the 1 ’ * 4 ® l andIord is not entitled to retain 

the landlord's fee which has been in the mean? 
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time withdrawn by him. (Edgley. /.) Saraswati 
Dasi v Benode Behari. 44CWN 484 

^idlo^~~ TranSfCr Uc ~ A ^t of-Right 

The landlord is entitled, under S. 26-E of the 

Bengal Tenancy Act, to either five times the 

F ’ em ° f . the . holdln g or twenty per cent, of 
Vi® purcnase whichever sum is greater. (R C 

J ‘ ) t Sash * KaNTA Acharya Bahadur v. 
^ash^abad Loan Office Co. 168 I C 849=9 R 

C 819 ^ C.L J. 105=A.I.R 1936 Cal. 786 * 

c>. 26-E (1>— Applicability—Rent decree in 

rl O / 4 «* t-m 


respect of share of holding. 

Provision in sub-S. (1) of S. 26-E applies 
to the case of a decree for arrears of rent due in 
respect of the entire holding. The reason behind 

K e *5, eptl ? n the Case of such a decrec appears 
b f t! \ at lbe . d ecree-holder of such a decree is 
the landlord himself and there is no necessity to 
serve notice upon him or to pay the landlord’s 

Rut th^ Cn b f- himS 5 ] L 1S the aucti °n-purchaser. 
Position is different when the decree is in 

of L a holdln & and theotherco- 
sharer landlord has been made a party. (9 K 

Ghose and Patterson , //.) Atul Chandra v 

XTR-'lSISc'.'S 28 82 1C 751 = 12 KC ‘» 2 = 

tTa /Iff de P° s l ted —Sole of tenure confirmed and 
that of occupancy field set aside—Validity. 

ed pnH XeC Kf tl0n ,? f a mort gage decree, A purchas- 

ornn.o P osse *sionof a tenure and an 

occuoancy fieM in one lot. He deposited land- 

wu S , S ° far . as the tenure on] y wa s concern- 
Cn ccmfirming the sale, the executing 
Court confirmed the sale of the tenure and set it 

aside so far as the occupancy holding was con¬ 
cerned. Later on, landlord sold the tenure in 
execution of rent decree without making^ as 
party and purchased it himself and took symboli¬ 
cal possession. Therefore A brought a suit 
against the landlord for declaration of his title 
to the tenure. Landlord contended that the 
order of confirmation of the tenure only was 
illegal as the tenure and occupancy field were 
sold in one lot and the entire sale should have 

rm?4 et tf S "m' ■ He furtber contended that the 

of’“he tenure. lgn ° re ° rder ° f COnfi ™ation 

sio^of S. h 26-E ere Was n ° violation of the P r ovi- 

c: that the non-compliance with 

dld oust the jurisdiction of the 
Courtand any order made by it cannot be treated 
as nullity and be ignored unless it has been pro¬ 
perly set aside. (B.K. Mukherjea, J.) BasiruddTn 
Mahomed^. Prasanna Deb Rai Kat. 177 I C 

758=11 R.C. 271=A.IR. 1938 Cal 282 . 

S. 26-E (3)— Re-sale under—Procedure _ 

application—Necessity f or 
fl -does not contemplate fresh execu- 
t on proceedings for the purpose of a re-sale- 
it provides for fresh sale in the execution nro- 
ceedings then pending. (Guha and Lodqe ^TJ\ 

P A U B R A G ^ rA CH c ARAN Da | Chairman of the 
Labanga Samabai Samity. 162 I C 1^^—r 

R C 570=40 C.W.N. 143=62 CL T 3 72— at 
R. 1936 Cal. 171. ^' d72 —A.I. 

/ 2Q :^~~ A ^ licahil Hy—Co-sharer InuJ 

lords Partition of holdings under Esfatts 
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Partition Act—Suit for rent of holding for 
period anterior to partition by some co-sharers 
and decree—Execution sale—Application for 
pre-emption by remaining co-sharer. 

A t B and C were co-sharer landlords in respect 
of three occupancy holdings. Later on, under a 
proceeding under the Bengal Estates Fariition 
Act, two holdings were allotted exclusively to A 
and the third holding was allotted partly to A 
and partly to B and C. B and (.'instituted a suit 
for rent for the three holdings for a period 
anterior to the partition without impleading A 
and obtained decrees and in execution thereof 
purchased the three holdings. A applied for pre¬ 
emption. 

Held, that his application was competent. (R. 
C. Mitter, J.) Ramshashi Ghose v. Mohenura 
Nath Sinha 162 I C. 664 (1)=8 R.C. 632 
(1)=A.I.R 1936 Cal. 223. 

-S. 26-F (as amended)— Applicability — 

Document of transfer executed before and regis¬ 
tered after section coming into force. 

S. 26-1-' of the B. T. Act as amended by the 
Amending Act of 1938 is no doubt not retros¬ 
pective in its operation and it does not take away 
any vested right that accrued under the old 
section. But both under the old Act 
as well as under the new, no right of pre-emption 
could possibly secure until the document of 
transfer was registered. The material daie is 
the date of registration and not the date of 
execution. The provisions of the new section 
would, therefore, be applical le to transfers re¬ 
gistered after it became operative, although they 
were executed while the old section was in force. 
(Mukherjea and Akram. JJ.) Gobaruhan Bar v. 
Gunaphar Bar. 44 C.W.N. 802. 

-—S. 26-F— Applicat on by landlords mention¬ 
ed in transfer deed—Rejection of, on ground 
that certain idol is landlord and applicants are 
merely shebaits — Propriety—Applicants who are 
members of Mitakshara family not impleading 
their sons and nephews — Effect. 

An application for pre-emntion under S. 26-F 
of the Bengal Tenancy Act presented by the 
persons described as the landlords in the deed of 
transfer cannot be rejected on the ground that a 
certain idol is the landlord and that the appli¬ 
cants are merely the shebaits, when there is no 
mention of the idol in the transfer-deed. Nor 
can the application be rejected on the ground 
that the applicants are members of a Mitakshara 
family and have not joined in their application 
their sons and nephews as co-sharers, when they 
are the adult members, who actually manage the 
properties. (M. C. Ghose, J.) Mahfndra Nath 
Das v. Radha<hyam Manual. 173 I.C. 686=10 
R.C. 561=41 C.W.N. 1185=A.I.R. 1937 Cal 
577. 

-S. 26-F— Application made before repeal 

of section—Order passed after its repeal — Vali¬ 
dity—Act VI of 1938. 

An order passed under S. 26-F of the Bengal 
Tenancy Act after its repeal by Act VI of 1938 is 
valid, if the application for pre-emption was 
made at a time when the section was operative. 
Neither the language of the new enactment nor 
the primary object for which it was passed 
furnishes any indication that the Legislature 
intended to give a retrospective operation to the 
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Akram, JJ ) Bepin Chandra Ghosh v. SrimatI 
Bityutlata Roy. 71 C.L.J. 400. 

-S. 26-F —Application for pre-emption filed 

before its repeal—Order passed thereon after 
repeal — Validity . 

Where the application for pre-emption was 
made at a time when S. 26-F' of the Bengal 
Tenancy Act was operative, an order can be 
validly made on that application after its repeal 
by Act VI of 1938. Neither the language of the 
new enactment nor the primary object lor which 
it was passed furni>hes any indication that the 
legislature intended to give a retrospective ope¬ 
ration to the new Act so as to affect suits or pro¬ 
ceeds gs already pending at that time. ( Muk¬ 
herjea and Akram t JJ.) Bepin Chandra v . 
Mahim Chandra. 44 C.W.N 640. 

-S. 26-F— Application for pre-emption — 

Benamidar of co-sharer landlords made party — 
Sufficiency . 

A benamidar fully represents in a suit or pro¬ 
ceeding the beneficial owner. Where therefore 
in an application for pre-emption under S. 26-F 
of the Act, the benamidar of certain co-sharer 
landlords is made a party, the application is not 
defective by reason of failure to implead the co- 
sharer landlords. The benamidar lepresents the 
co-sharer landlords and the co-sharer landlords 
can at any time be added as parties in place of 
the benamidar, in case they want to come in and 
represent themselves instead of their benamidar 
representing them. (R . C. Mitter, J.) Mukti 
Devi v Monorama Mitra. I L.R. (1937) 1 Cal. 
194=169 I.C. 862=10 R.C. 45=40 C.W.N. 
1211=53 C.L.J 566=A I.R. 1936 Cal. 490. 

- S 26-F —Application for pre-emption — Co¬ 
sharer impleaded as Party getting notice after 
one month—Right to apply as co-applicant . 

Whether a co-sharer landlord impleaded as an 
opposite party to an application for pre-emption 
by a co-sharer under S 26-F of the B. T. Act can 
apply for pre-emption as a co-applicant when he 
gets through Court notice of the application for 
pre-emption after a month of its filing, whether 
lie is made a party originally or added as party 
afterwards within a month from the date of 
filing of the application. (/?. C. Mitter , J.) 
Gajendra Nath Manual v. Kunja Bf.hari 
Mistri. 166 I.C. 492=9 R.C. 538=40 C.W.N. 
506=A.I.R. 1936 Cal. 388. 

- -Ss. 26-F and 188 — Application for pre¬ 
emption—Joinder of minor as one of opposite 
parties—Application if defective — Subs> quent 
proceedings without appointment of guardian — 
Validity. 

An application for pre-emption under S 26-F 
is not defective merely because one of the oppo¬ 
site parties impleaded in it is a minor and no 
guardian is appointtd to act for him. The minor 
must be taken to have been made a party for 
purposes of S. 18^. The subsequent proceedings 
are how r cver irregular if the Court fails to 
appoint a guardian to act for the minor and the 
order for pre-emption passed therein is liable to 
be discharged and the case 1 emitted to the lower 
Court in order that the proceedings may be con¬ 
tinued after appointment of a guardian of the 
minor. If after the appointment of the guardian 
the minor wants to be made a co-applicant, his 
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not hP 1S ^ ade P rot ?Ptly- The minor should 

not be allowed to suffer by reason of the failure 

j\ h [™?n discharge its duty. (/? C. Miner, 
3^ UK[I Devi v. Monorama Mitra t i p 

(1937) 1 Cal. 194=169 I C. 862=10 R C A-?n 

490^^’ 1211=63 C L J- 5 66=A.I.R. 1936 Cal. 


7 „ S ; 2 l 6 ~ F ,'r A f pli J :a , t , i . on i° r pre-emption by 
co-sharer landlord—Addition of other co-sharers 
as parties — Limitation. 

Where some of the co-sharer landlords file the 

fhe ‘ Ca o 0n f° r Preemption, an application by 
the applicants for addition of their co-sharer 

in n thl°t dS aS °P p ? slte Parties must be made with- 
c « r ^ rl0 J s mentioned in sub-S 4 (a) of 

S.26-F of the B. T. Act, namely either within 

serv, “ ° f nol *ce issued under 
. ° 26-E, or within one month of the 

sharer l 0 andWd re ' emP11 ° n - But thou S h a ” co- 
ano[fration d f ds are ne ' essar y Parties to an 
tha such o/fl, P r e-emption, it is not necessary 

aV.nl.vr f r hem as are left out in the original 
w^hin w for- pre-emption should be ad led 
within two months of tne date of service of 

who has fif d S - ° r , S - 26 E ' ° n ‘he co sharer 

(MiuPr n e r„ he a PPhea(ion for pre-emption. 
(Mitter, J ) Gajendra Nath Mandal v Kcjnta 

Behari Mistri. 166 I C 492=9 R C 538_4n 

C.W.N. 506=A.I.R. 1936 Cal, 388 4 ° 

S. 26-F Application for pre-emption bv 
He”? 6 ^l^ 0 '] har :f r r landl ords—Others made par- 
limitation ^Application, if barred- 

nfH?. a HTA at i 0n for pre-emption under S. 26 F 

lind]nrcU A U m ’ ,St b | T ade by aI1 the co-sharer 
wiihi« d 5’ If s S me . of the co-sharers only apply 
witlrni l.nie and the others are made parties 

anniicaH eXDI K y ° f Ju e period °f limitation, the 
WaAmAli ^Act.^f?" Ptfjyand 

— S - 26-F-Appli ca tion'fo^ pre-lmptio^dis- 

S 26 h F r of a t n h P aP R P T C A ti0 L n - a° r P re_ P m P‘'on under 
f j the B,T * A ct ls d,sm >ssed for technical 

defects and not on the merits, a second applica¬ 
tion could lawfully be made. (M. C. Ghofe J) 

41 N C N W N A 137 S i AHA v -‘ Kamakhya Charan Das. 

—-S. 26-F— Application for pre-emption with 

the required deposit—Dismissal for default — 
Fraudulent attachment of deposit and withdrawal 
m execution of decree against co-sharer landlord 
subsequent restoration of application—Order 
for re fluid of deposit withdrawn—N on-comp H- 

¥ l A e r~'? r< k r x ca J lin 9 on applicant to make fresh 
deposit — Default—Proper procedure. 

An applit ation by certain co-sharer landlords 

Q°9^ r i?’ e r mpt,0 T? of an occupancy holding under 

hvil' b ° f the Bei ] gal T cnanc y Act - accompanied 

hpp«H neC?SSa J^ deport required by law, having 
een dismissed for default, certai ■ holders of a 

wlth e tl a ^ ainSt r Such applicants acting in collusion 
Pressi t n^n ailSferee and by surre Ptitiously sup- 

?ution S ^f if r?Ce !i Ses attac hed the deposit'in exe- 
on of their decree and withdrew the same 


from Court. The co-sharers subsequently applied 
and got their application restored on showing 
good cause and then applied to the executing 
Court to call upon the decree-holders to refund 
the amount withdrawn by them. The Court 
made such an order but it was not complied with. 
The pre-emption Court then called on the co * 
sha rers fo make a fresh deposit under S. 26-F 

and on their failure to do so within the time fixed 
dismis-ed their application for pre-empiion for 
want of the necessary deposit in Court The 
Judge who passed the orders for deposit and the 
order of dismissal was the Judge who as the 
Judge of the executing Court, passed the order 
calling on the decree-holders to refund the money 
withdrawn by them in execution. ey 

tiPt' that ll ? e orcler dismissing the applica¬ 
tion for pre-emption was wrong and must be set 

aside; and that the Court below should be direct¬ 
ed to hear the application on the mer.ts and to 
pass an order ot pre emption if the co-sharers 

Court°h t 1 u‘ r nght f ° r P re " em P t ion, but the 
Court should postpone passing of the order for 

payment of the price and 10 per cent, to the pur- 

cha-er or transferee, e-c., till the money is 

brought mto Court by the decree-holders who 

withdrew it; ( 11 ) that where the deposit renuired 

by the statute is made with the applira^n for 

pre-emption, and that within the time limbed the 
requirements of S. 26-F are complied with and 

fr du /" : ’ y ° Bioijs s*S-f «> 

tr'P ?, rd , er m fav , our ° f ‘he purchaser or trans¬ 
feree, which is no doubt dependent on an order 

55o°c'w 5i .m 1937) 1 0,1 

j - s ; 26 -F —^Application under—Money debn - 
Tf barred. f ° llowin ° ^y-AppUcTon 

O “/Fo’f f- im R m ^ in ? an a PPlic a tion under 
o. of tne B. T\ Act. the applicant hrinrrc* 

money with him in Court but it could n-t be de- 

posited into the Treasury un<il the n PY f J e 

owing to the rules of procedure, the Court ^n- 

not reject the application as time-barred (Hen 

R. 1938 Cal. 792 . « 3 -67 C.L.J. 80 =A.I, 

-S. 26 -F 


, , ,. , . , -Application under — Oueitin* u 

TtlZTn. lS an d ° r d Jurisdiction Pf Tout \{ 

Aapplication under S. 26-F of the R T 
Act, the Court has jurisdiction to entertain 

question whether the applican' is a ulii l ‘ he 
mere fact ihat the applicant has h! P n c 1>rd . The 
notice as landlord does not give him the 1 " y ? d . w,th 
get the reliefs which may be granted bv ,h^‘ to 
under that section. (Sen T f R. R p M no a T^ Court 

ROV Xt. Jacax KtsuUXLffPrZT c,W.N. 

— S. 26-F Application under old a- 
after amendment—Maintainability—TrL s f ct \°* 
fore amendment. ra nsper be- 

An application for pre-emnt^n 

oU S. 26-F of th« B. T. ASS 
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Act of 1938 by which it was amended has come 
into operation, is not enfertainable although the 
transfer took place before the amendment. 
(Nasirn AH and Ran. JJ .) Prafulla C handra v. 
Rajmohan Das. 186 I C. 589—12 R. C. 502=: 
43 C.W.N 1172=A.IR. 1940 Cal. 81 

-S. 26-F— Holding purchased by decree- 

holder in execution for less than decretal amount 
—Application by landlord for pre-emption—Sale 
subsequently set aside and so pre-emption appli¬ 
cation also dismissed —Sale again restored on 
decree-holder agreeing to discharge judgment- 
debtor from entire liability — Landlord's right to 
pre-empt - Deposit necessary. 

In execution of a money decree, an occupancy 
holding beiongu g to the judgment-debtor was 
sold for less than the decretal amount and pur¬ 
chased by the decree-holder, and the sale was 
confirmed. The landlord thereupon applied for 
pre-emption under S. 26-F of the B. T. Act and 
made the necessary deposit, and his application 
was allowed Subsequently an application pre¬ 
viously made by the judgment-debtor under 0.21, 
R. 90, C. P. Code, was allowed ex parte and the 
sale was set aside. The Court thereupon allowed 
the landlord to withdraw the money deposited by 
him and dismissed the application for pre-emp¬ 
tion. Subsequently the decree-holder applied for 
setting aside the ex parte order by which the sale 
was set aside. The decree-holder and the judg¬ 
ment-debtor entered into a compromise by which 
the decree-holder agreed to discharge the judg¬ 
ment-debtor from the entire liability under the 
decree. The application of the decree-holder was 
thereupon allowed and the order confirming the 
sale was restored. On application by the landlord 
for re-depositing the amount which was paid by 
him in Court for pre-emption of the holding and 
also for possession of the holding under S. 26-F 

(6) (Hi), 

Held, that the effect of the revival of the order 
confirming the sale was to restore the order for 
pre-emption previously made and that, therefore, 
the application of the landlord must be allowed. 

Held also, that the landlord was bound to de¬ 
posit the amount for which the holding was ori¬ 
ginally sold and not the entire decretal amount 
(Nasirn Alt, J.) Chand Mia Maharata Rir 
Vikramkishore Manikya Bahadur. 42 C.W.N, 
644 . 

-S. 26-F — Instrument of transfer stating 

sale price as Rs. 200—Notice under S. 26-C also 
stating same amount—Recital in body of instru¬ 
ment that certain mortgage debts were satisfied — 
Amount of such debts not stated—Amount to be 
deposited by landlord for pre-emption. 

Where ihe instrurm nt of transfer and the 
notice issued to the landlord under S. 26-C of the 
B. T. Act stated the sale price as Rs. 200 and ,n 
the body of the instrument one mortgage in 
favour of the transferee and another mortgage 
decree in favour of his son were recited and 
stated to have been satisfied but the amount due 
on them was not mentioned and it appeared that 
the mortgage was in respect of a different pro¬ 
perty and the mortgage decree directed a sale not 
only of the holding sold but also of other proper¬ 
ties. 

Held, that the transferee was not entitled to ask 
the Court to consider the amount pa>able on the 
mortgage or the mortgage decree as part of the 
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consideration for the purposes of S. 26-F of the 
Act. and that the landlord was not bound to de¬ 
posit for pre-emption anything more than what 
was stated in the instrument of transfer and in 
the notice issued under S. 2>(c). (Bartley and 
1 Nasim Ali, JJ.) .Kunja Kamini v Mangal 
Chandra. I.L.R. (1938) 1 Cal. 695=42 C.W.N 
209. 

-S. 26-F— Notice of application served on 

co-sharer landlord as purchaser—Latter not in¬ 
vited to join in application — Application, if main¬ 
tainable. 

Where a co-sharer landlord who is himself the 
purchaser is served with notice of the application 
for pre-emption under S. 26-F of the B. T Act, 
the application is maintainable although no notice 
is served on him describing him as a co-sharer 
and inviting him to join in the application for 
pre-emption of his share. (M. C. Ghose, /.) 
Ananta Lal Saha v. Kamakhya Charan Das 
41 C.W.N. 1371. 

-S. 26-F— Order for pre emption — Validity 

—Power of third persons to question—Holding 
sold to minor—Minor not represented in pre¬ 
emption proceeding. 

The proceeding by which the landlord exercises 
his tight of pre-empt'on under S. 26-F of the B. 
T. Act cannot be challenged as void by third per¬ 
sons on the ground that the purchaser of the 
occupancy holding, who was a minor, was not 
properly represented in such proceeding. There 
is no real analogy between a decree of a Civil 
Court and an order for pre-emption passed under 
S. 26-F of the Act. The right of the landlord to 
pre-emption does not depend upon any decision 
by the Court. It flows automatically from the 
transfer itself and no duty is cast upon the land¬ 
lord to give any notice to the purchaser. Where 
the purchaser describes himself in the Kobala as 
a major, the Court can only serve the notice in 
accordance with its terms. (/-/ enderson, J.) De- 
bendra Chandra De v. Jamini Kumar Dey. I. 
L.R (1940) 1 Cal. 156=185 I.C. 704=12 R C 
402=43 C.W.N. 1209=A I.R, 1939 Cal. 744. 

-S. 26 F— Proceeding under — Judgment of 

competent Court declaring transfer by tenant 
void —Admissibility—Evidence Act, S. 43. 

In a summary proceeding for pre-emption 
under S. 26-F of the Bengal Tenancy Act, which 
is based upon the assumption that atransfer from 
a tenant to a third part* has taken place, a judg¬ 
ment of a Court of competent jurisdiction declar¬ 
ing that transfer void must be regarded as a fact 
in issue under S. 43 of the Evidence Act and as 
such is admissible in evidence, and the Court has 
no jurisdiction to allow pre-emption to the pre¬ 
empting landlords ( Edgley . J.) Basania 
Kumar v. Durganath Pal. I L.R. (1939 > 1 Cal. 
558=183 I.C 489=12 R.C. 165=43 C.W.N. 549 
=A.IR 1939 Cal. 432. 

-S. 26-F— Proceeding under—Minor party — 

Compromise entered into by guardian— 9<i notion 
of Court—If necessary—Order of Court-1 f can 
be challenged by suit—C. P. Code , O. 32, R. 7. 

By virtue of S. 141. C. P. Code, O. 32, R. 7 of 
the Code applies to proceedings under S. 26-F of 
the Bengal Tenancy Act and express sanction 
must be given by the Court to a compromise 
where a minor is concerned. An order passed on 
an application made under S. 26 F of the Bengal 
Tenancy Act can be challenged by a suit on the 
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S" h ” d of fraud and can also be challenged by a 
sun by ammo r on atta.nmg majority;? it was 
the result of a compromise entered into by his 
guardian without the leave of the Court expressly 

“* d ' (Guha and Milter, JJ.) Syed Mahom- 
med Ali v. A jit Kumar Das. 42 C.W N 1*54 

Vp , S 26 '?~ J Proceedings under—Nature of— 
Htem -I f TsTen7at PP ° intment ° f ouardia * ad 

Pre-emption proceedings under S. 26-F are in 
the nature of suits. Hence if the vendee be a 
he appointment of a guardian ad litem is 

unde d r S 2 y 6 a f? d a " ° rder P assed in a proceeding 
under b. 26-F against a minor where no guardia? 

IS appointed is a nullity. And where in a suit by 

the minor the order in the pre-emption proceed 

declared null and void and the pre-emp- 

tor files an appeal, the appellate Cuurt has no 

jurisdicti m to direct the lower Court to revive 
the pre-emption proceedings after giving an 
opportunity to the appellant of getting the minor 

RrJ ) a e r r ^ rep,eS I e r nted by a guardian? (Sen 7 ) 

^-UMAR Hu 1 V. PuRNIMA DasI 179 I r 
199=11 R.C 490=A.I.R. 1938 Cal 736. | 

—S. 26-F —Proceeding under—Objection re- 
dVtalll? na J U l e °f aiding raised at late stage j 
vision. Wed ^ ° Wer Court ~ In >^ference in re- ' 

Where in a proceeding under S. 26-F of the B 
T. Act an object 10 " regarding the nature of the 
holding winch was raised at a late stage was : 

siftwTn r y - the loW< i, r Court ’ the High Court 

orHer° rw eV } S ' 0n W1 r n °t interfere with that 
order. ( Henderson, /.) Kali Mohan Pal v i 

Sachindra Mohan Ray. 67 C L ] 5 

ZFZt'-rl ( l S amended )—P roceeding under 
Parties Co-sharer tenants—If necessary ' 


parties. 

Thd-e is no provision in the B. T. Act which 

eek e s S ;o n e e x e ercH y 7*' th ! “'/hater tenantwho 
c 26 F of VLV A 1S r l gh \ ? f ^purchase under 

sharers n.rH nC T ^ Sh ° uld make the ^her co- 

ioinder of thl ntL he P roreedln g* The non- 

f • ther co ’ sharer tenants would not 

t?vl ef ^ ^ Way ™ ake the Proceeding defec- 
tive. (Mukherjea and Akram. JJ) Gobardhan 

Bar v . Gunadhar Bar. 44 C W N 802 

S. 26-F of the Bengal Tenancy Act reuuires 
certain matters to be proved and upon nroof 
thereof the landlord is entitled to pre emption 
It is not open to the transferee to rai^e indepen¬ 
dent issues which are not contemplated by\he 
section nor can he be allowed to say that the deed 

is notwhat T n Which the K P re ^mption is claimed 

Purports to be. The party must be 

IST^ofS 1 % a cS n ;| 

MCXJ. 47 A 2 T =4?C°W H nTi5 W 5 GOLAM 

~ s. 26-F— Proceeding under — Vendor if 
necessary party. ’ 

hoT 1 / 6 question as to whether or not the vendor 
has or«, stand, to contest an application for pre- 

empt on under S. 26-F of the Bengal Tenancy 
the M Pend ii;[ l * lre| y Upon the circumstances of 
vendor^ /At re tbe i> osi 'ion adopted by the 

vendor .s that there had not been an effectivl 


gmmrn 

1 J/ The riVh T'T^ 

b. 4 *L T SSA c ktX"d „T”. •S'®’ 1 '™* 

sr. 

Ramendranath U Ka S y /1)S 

C.L J. ^76—A.I.R 1938 Cal 351 K -L. 181_67 

b ss d " 

apply forpre empbon under to 

ZSi£eZLl ts-wtrr 


lati^n e iTof r ]8! 1 0 l r ha ‘ 1 t been resu , med under Regu- 
iinH.r ■ ,2 ^°, n the ground that it was held 

under an invalid. lakeraj grant), the proprietor 'f 

the resumed mahal wuh whom no settlement hn^ 

been made by the Government, is not a Tnlrl 

Tenancy Act, and hf has, thermo re/ 
apply for pre-emption under S. 26-F of thatAr? 

AchXr J ) y® 1RE 43 C A W N M 2?4 ROY * jACAT Kis «ore 
tion of a S,o°n P ey r »V 7^ 

pre-empt under S.^-F^f h^Ben-alT^ ‘° 
Act cannot be allowed to ■ Den *» a * J enancy 

He must pre-empt both the pio^or h"^" r' 01 ’ 
tion must be refused ( 9 K ri ° f r; a PpIica- 

bala Basu z; Rukminj K A ^ A G n ° Se ' J ) Sura- 
C.W.N. 288. Kanta Barman Soy. 4 2 

missible for the landlord to pre-emnf’J l! lP er - 
separate holdings which have he^f u two 
transfer deed. (Sent I so!d b V one 

TE * J EF * Pvare AfOHAN De. 43 C W J N N 22 f 0 HAT ' 

from continuing his own application. f debarred 
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i'Where a co-sharer landlord making; an appli¬ 
cation for pre-emption under S. 26-F is adie j as 
a co-applica it, o 1 nis request, in another applica¬ 
tion by his co-sharer landlords and the latter 
application is dismissed by reason of certain 
defects, he is not debirred fro n continuing his 
own application. E ich of the co-sharer land¬ 
lords has an independe it right to m ike an inde¬ 
pendent application under S. 26-F (1) and he is 
not entitled to exercise his right of pre-emption 
only by becomi ig a co-applicant in other co- 
sharer’s pending application for pre-emption. 
Two applications for p r e-enption can go on 
sim iltaneously. (ft C. Mitter, J.) Mukti Devi 
v. Monorama Mitra. I.L.R. (1937) 1 Cal. 194 
=169 I.C 852 = 10 R.C. 45=40 C.W.N. 1211 = 
63 C.L J. 555=A.I.R. 1935 Cal. 490. 

■3. 25-F (1) — Application by co-sharer 

landlord for pre-emption under S. 26 F (l)— 
Notice on other co-s larer landlords not served in 
time >wing t a laches of Court o fi ;ers or mistake 
of Court—Their applicition under S. 26-F (d) 
dismissed as time-barred—Application under 
S 2o-F(i) — Vf imt ainability. See B'.noal Ten¬ 
ancy Act, S. 1.83 (l). proviso. 41 C.W N. 4\\. 

— 3 25-F 1) and55-F (4) (a)— Application 
for pre-emption by co-shi'er lanllori served 
with notice of transfer—application for being 
made co-applicant by another co sharer not served 
with notice—If one for pre-emption—4 p plication 
by other co-shi'ers to be mide co-applicants 
within one month of latter application but beyond 
one month of forme' and two months of service 
of notice—M lintain ibility. 

The application of a co-sharer landlord who 
has not been served with the notice of transfer 
to become a co-applicant in the application for 
pre-emption by another co-sharer landlord who 
has been served with notice, must be considered 
as an application for pre-emption under S. 2 > F 
(1) of the Bengal Tenancy Act. Aj soon as such 
an application is made the remaining co-sharer 
landlords are entitled to become co-applicants, if 
they apply for being so made with.n one month 
of the application by the co-sharer not sewed 
with notice, even though they ask for pre-emp 
tion bey and one month of tne application of the 
other co-sharer served with notice and beyond 
two months of the service of notice of transfer 
on them. It is not incumbent on a co-sharer 
land! ard to exercise his right to pre-e npt by be¬ 
coming a co-ap >licant at the earliest opportunity, 
as so an as the first application for pre-em >tion is 
made by one of the co-sharers, (ft. C. Mitter, J.) 
Gadadhar Sarkh^i v Gopal Chandra Das ’ 63 
Cal 1079=40 C.W.N 630=165 IC 641=9 R 
C. 570=A I.R. 1935 Cal 3*3 

25-F ( 1) (5 ' a ad (5)— 'Sale o f share in 
occupancy holding — Pre-e mutton application by 
landlord- — Pre-emption suit by another co-sharer 

f M * in—Effect on landlord's 

application. 

Cert iin co-sharers sol 1 their share in an occu¬ 
pancy h >lding. and getting notice of it, the land¬ 
lord filed an application for pre-em at«on under 
S. 25-F. Pending this application, another co- 
sharer of the transferors who had become a co- 
sharer by inheritance under Mihomedan Law. 
filed a suit for pre-em jtion to enforce the right 
under Mahomedan Law. Both the application 
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and the suit were heard together. The suit was 
decreed. 

Held, that the landlord’s application should be 
dismissed as there was no right, title or interest 
left in the vendees and as there could be na order 
for pre-empiion against the co-sharer who had 
obtaine 1 the decree by reason of S. 26-F (1). (ft. 
C. Mitter, J.) Nalinaksha Dutta v. Abdul 
Jalil 155 I.c. 742=9 R.C. 579=A.I.R. 1936 
Cal. 398. 

' 25-F (1) and 183— Scope and construc¬ 

tion—4pplication by some co-sharers for pre¬ 
emption — Applicants, if bound to invite other 
co-sharers to join—Failure to express consent to 
their joining as co-applicants—If fatal. 

Where some of the co-sharer landlords apply 

for pre-emption under S. 26-F (l) of B T Act, 

tne re naming co-sharers must be made opposite 
parties either in the application originally filed or 
by an appl.cation for amendment m ide within 
one of the two periods of time mentioned in sub- 
S. 4 (a) of S. 26-F. That is the effect of the 
words ‘giving opportunity of joining in the pro¬ 
ceedings ’ occurring in S. 183. It is not necessary 
that the co-sharer landl ards applicants must in¬ 
vite the remaining co-sharer landlords to join in 
their application or shoul 1 expressly consent to 
their so joining. All that is necessary is that the 
applicants must place their co-sh arer landlords in 
a position to join in the pre-emption if they like. 
Tne absence of an express statement in the appli¬ 
cation to the effect that the applicants have no 
objection to their co-sharer landlords joining in 
the application or that they would be willing to 
treat them as co-applicants would not mike their 
application for pre-e nption a bad one on that 
accouit. (ft C. Mitter. J.) Sachindra Nath 
Chakravarty v. Trailafcya Math Ch\kravarty. 
157 1.3 432=9 R C. 693=10 C.W.N. 1023=A. 
I.R. 1935 Cal. 576. 

] TT^ 25 ^ (*). an .d (4 )—Deposit by co-sharer 

landlord — Tune limit. 

The wnole scheme in the matter of deposits to 
be ma ie b/ co-sharer landlords Applying for pre* 
emption under the Bengal Tenancy Act, whether 
the application be under S. 26-F (1) or under 
S. 2»-F (4) of the Act, seems to be that the 
depjsit to be made by applicants or co-applicants 
must be made within the time limit imposed by 
the statute for making such application, though 
failure to deposit the amount along with the 
application would not be fatal. The deposit must 
however be ma ie within the period of limitation 
prescribed by S. 26-F (4) (a'. If the service of 

c° oJcwi c * e l } a > re ^» *•*•» of the application under 
b 2o-h (l), beyond one month by reason of the 
act or defaults of the applicant for pre-emption, 
his application for pre-emption would be thrown 
out on the ground of non-compliance with S. 1*8. 
Bit it the n atice be not served within that period 
by any act of omission or mistake of the Court or 
of its o.ncers. the application of the co-sharer 
applicant under S 26-F (I) would be a good one; 
and the Court would he under a dory to relieve 
the co-sharer landlords opposite parties from the 
injury done to them by its acts or defaults or 
those of its officers, (ft. C Mitter, /.) Sachin¬ 
dra Nath Ciiakravarty v. Trailakya Nath 
Chakravarty. 157 I.C. 432=9 R.C. 693=40 C. 
W.N. 1023=A.I.R. 1936 Cal. 576. 
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T~ 7 ‘ S * 26F (2)— Application for pre-emption— 

Mecessory deposit made only on folloiving day— 

pplication and, deposit both within two months 

It;™™ 1 ? n° j notlce —-Application brought to 
lotice of Court only on following day after 

deposu—Application, if in order J 

c ^^ ex P ressi( ? n ^ tirne of making” in sub-S. (2), 
b 26-F, Bengal Tenancy Act, is to be given a 
liberal construction and the expression ‘making 
does not mean filing but refers to some time when 
application is brought to the notice of the presid¬ 
ing officer, who has power to dismiss, and not the 
pomt of time when the application is presented to 
some officer of the Court. Hence where an 

dav f °\ r pre ‘ er ?P t,on is made on a certain 

Offiv nn»g h Vfi POSIt of . ne <*ssary amount is made 

only on the fo lowing d. iy , and the application is 
brought to the notice of the Couri after the 

deposit, both the application and the deposit 
t b h n ?nn ll ' hlr ! tWO mor * ths of the service of notice, 

=A°I RSilcTs^j' 3 “• 398=10 R C » 

26 ' F (2 )—Compliance with—Sufficiency 
—Veposit made tzvo days after application 

Wnere the application and the payment of the 
money were both within two months of the re- 
ceipt of the notice, and on the day on which the 
application was made the landlord's officer came 
r e ?dy with the challan to deposit the money but 
it being a Saturdiy, the money could not be ac¬ 
cepted after 1 p.m. and the officer had to wait till 

the office M ° nday when the mone y was taken by 

^c^/o h x at r th ^ r ^ vv S s su,fficien t compliance with 

S ( U M~r ru ° f S r 2 ^ ° f Bengal Tenancy Act. 
KM. c.(jhose, J .) Abu Bakkar v. Nripendra 
Nath Sen. 41 C W.N. 1212. NDRA 

2 ^“ F (2) and (3) —Kobala showing 
price of land and of trees separately—Price of 
trees not included in notice to landlord—Land- 

(?. ,» ft bound to deposit price of trees also— 
Kight of purch >ser to remove trees . 

The value of a holding would include the value 
of the trees standing on it. and the landlord 
wouid ordinarily be bound to deposit under S. 26 
(h) of the B T. Act not only the price of the land 
as stated in the Kobala, but the price of the trees 

also, if that is sepirately shown. But under S 26 

(F) (2), the landlord has only to deposit the price 
of the property as specified in the notice issued 
under S. 26 (C), and if the purchner omits to 
include the price of the trees in ihe notice, the 
landlord cannot be compelled to deposit the price 
of trees also. Nor can the landlord be directed 
to deposit the price of the trees under s. 26 (F) 

(3' as the trees cannot be regarded as incum¬ 
brances within the meaning of that clause The 
purchaser is, however, entitled in such circum- 
stances to remove ihe trees. (M. C Ghose and 
Mukerjea, J J ) Raj Ballav Mondal v. R aJen- 
m ^ r ain Mondal I.L.R. (1937) 2 Cal. 73= 

170 I C. 641=10 R C 167=41 C.W.N. 317=64 

L.L J. 582. 

. 26-F (Z)—Transferee of occupancy hold- 

~lf entitled to be paid mortgage debt due to 
nuns elf. 

A transferee of an occupancv holding who is 

a s ? a Jpo^Sggee of that holding is not entitled 
under S. 26-F (3) of the B. T. Act to be paid his 

Q. D.—27 
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unpaid mortgage debt. If he wishes to enforce 
his mortgage, he must do so by a proper suitin 
he ordinary Courts. ( Henderson , J) Benov 

Kpma 5 Vr'.^ K ? B - 42 C.W.N. 1110 

• ( 4 )—Co-sharer landlord not avail¬ 

ing opportunity to apply for i>re-embt,mn c u 

sequent deatZ-SubstitutiZ of hfTeWs-U 

necessary. ne%rs—ly 

The object of S. 26-F (4) is merelv tn 
co-sharer landlords an aden aIn f d 

i s&ffsar % c^i 

. • • 2 ^~ F (4) (a)— Application by co-sharer 

fiTeYol C Verfnd Ca V *" applicatiS™ 

Th J • P f ri ? d °f one month -Starting point 

co - 

I .Tc°t n iu a s[ er be a cou n ied S 'M° F 

S 26 a F (°n and film . 8 f° f lhe * L Ff hl f dti..n ,,rC.'r 

- f ,srr> 

Sachin.jra Nath Chakravarty v Trailakya 
by some'co-sharers^far 

ledge of application apart from notice _ H suffi¬ 
cient to deprive them of right. * suffi- 

Where in an application for pre-emption by some 

of the co-sharer landlords impleading the others 

(2W)f Vhe B C T^cf tS * n °5 ke Under S - 148-A 

t ) ot the B. T. Act was not, due to the act of the 
Court, served upon the latter within one month 
from the date of the application, but the latter 
came in within reasonable time of the service nf 

H 6 ht P’ they Sh ° uld be aIlowed to exerc se the 

lght of pre-emption. The mere fact that tho 
had, apart from the service of notire xro t th - ey 
formation of the app],cation made by Thf mher 

ha°d defun tTkno wledf",h Cjp T“ 

tiTirc jogendka ^ r,shna vCi K fc A nc. 


acquiring mterestafter transfer and abblicnC °h d 
same co-sharers under S 2o-F m~Riaht tZ* ^ 
as co-applicant—Limit at io it K *9ht to join 

pancy holding or after the date of an C'fr oc 9 u - 
for purchase by some of the co-,ha" h P jf l0 . n 
under S. 26-F Cl) of the Benga, TenancvA^^ 8 
competent to apply under sub-S (4) % C ^- s 
as a co-applicant ,n the application under 
(1). In such cases the applicant will • ^6-P 

by the special rule of limitation prescribed"”^ 
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S 26-F (4) (a), but may make his application 
within a reasonable time of his knowledge of the 
sale of the occupancy holding:. (Biswas, J.) Beni 
Madhad w. Taherannessa. 43CW.N 110 
-S. 26-F (4) (a)— Purchase of raiyati hold¬ 
ing by co sharer landlord—0liter co-sharer land¬ 
lords applying to pre-empt entire holding— ; 
Transferee not joining in application—Eff ect. j 

Where on the purchase of a raiyati holding by a 
co-sharer landlord, the other co-sharer landlords 
make an application for pre-emption under S.26-F j 
of the B.T. Act, the transferee co-sharer land¬ 
lord must within the time allowed by sub-S. (4) 
(a) of S. 26-F also apply for pre cmption accord¬ 
ing to his share. Otherwise he will not save his 
proportionate share of the holding from pre¬ 
emption, and the other co-sharer landlords w< u'd 
be entitled to pre-empt the entire holding. ( M C. 
Ghose, J ) Sonamaddi v Pramada Sundari 
Sarkar.' 173 I.C. 481 = 10 R.C. 529=41 C.W.N. 
1251=AI R 1937 Cal 746. 

-S. 26-F (4) (a)— Scope—application for 

pre-emption under—Co sharers not joining in nor 
claiming share—Effect—Purchaser co sharer 
landlord not claiming alternative right of pre - 
emption—If loses rights. 

Petitioner had two annas share, respondent 
No. 1 four annas share and respondents 2 to 22, 
the remaining ten annas share in a Patni Taluk. 
In June, 19 9, the said Patni was sold for arrears 
of rent and purchased by the petitioner. He also 
purchased the occupancy holding in that Patni on 
12-1-1933. Re-pondent No. 1, a lady, brought a 
title suit in 1933 for a declaration of her title to 
four annas share in the Patni and for reconve¬ 
yance of her Share and got a decree declaring 
that she had four annas share in it and that the 
purchase by the petitioner of the Patni at the rent 
sale enured for the benefit of all the co->harers 
in the Patni at the time of the sale. She was also 
ordered to deposit a certain amount in Court 
within two months and the petitioner was there¬ 
upon to reconvey to her four annas share by a 
registered kobala at the cost of respondent No. 1. 
The latter duly deposited the amounts in terms 
of the decree but the petiiioner defaulted to 
execute the reconveyance. On 8-5 1934, respon¬ 
dent No. 1 applied for pre-emption. But nenher 
the petitioner nor respondents 2 to 22 joined her 
in the application 

Held, that the decree in the title suit operated 
to vest the benefici <1 interest in four annas share 
in the respondent No. 1, though no reconveyance 
had been executed by the petiiioner, and she 
having done what she was directed to do by the 
decree, the petitioner could not merit by or take 
advantage of his own default and resist her appli¬ 
cation for pre-emption 

Held, further, that since the petitioner neither 
joined in her application for pre-emption nor put 
forward any alternative claim to p-e-empt as a 
co-sharer in case he was not adjudged sole land¬ 
lord, and since respondents 2 to 22 never cared to 
exerci-e their right of pre-emption. The respon¬ 
dent No. 1, in view of the provisions of S 26-F 
(4) (a) of the B. T. Act. became entitled to get a 
decree for pre-emption of the entire sixteen 
annas share in the Patni. (R. C. Mittcr, J.) 
Surfndra Nath Nandi v. Sushilabala Dasi. 
167 I C. 259=9 R.C. 671=63 C.L.J. 49=A.I.R 
1937 Cal. 47. 
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- S. 26-F (4) (a)— Time fixed for deposit — 

Extension-Power of Court. 

A Court cannot extent the period for making a 
deposit by a co-applicant for pre-emption be>ond 
the periods of time mentioned in Cl (a) of sub- 
S. (4) of S. 26 F. (R. C Mitter, J ) S^chindra 
Nath Cmakravarty v Trailakya Nath Chak- 
ravarty. 167 I.C 482=9 R.C. 698=40 C.W.N. 
1023 = A.I.R 1936 Cal. 576 

-S 26 F (4) (a) —Time limit under—Power 

of Court to extend under inherent poivers — Mis¬ 
take of Court—Duty to set right. 

Where owing to the mistake of the Court, 
notice of a co-sharer landlord's application for 
pre-emption is not issued to the other co-sharer 
landlords within one month of the filing of the 
application, ti e Court has inherent power to set 
right the injuries caused to the lights of the co- 
sharer landlords and extend the time for joining 
as co-applicants as piovided for in S. 26-F (4)(o). 
(R. C. Mitter, J.) Gadadhar Sarkhel v. Gopal 
Chandra Das. 63 Cal. 1079=166 I.C. 641=9 
R.C. 570=40 C.W.N 680 = A.I.R. 1936 Cal 243. 

- S. 26-G (as amended)—“ Any other law 

for the time being in force''—If includes Evi¬ 
dence Act 

In a proceeding under S. 26-G of the Bengal 
Tenancy Act, the principle of estoppel can be in¬ 
voked to preclude the mortgagor from showing 
that he is an occupancy raiyat. The Evidence 
Act which contains the law of estoppel is not in¬ 
cluded within the words “any other law for the 
time being in for 1 e“ occurring in that section. 
(Nasim Ali and Rau JJ.) Prafulla Kumar 
Maiiy^ Uday Chandra Prodhan. 43 C W N. 
1192=185 I C. 587=12 R C. 391=A.I.R. 1939 
Cal. 736. 

- S. 26-G— Applicability—Mortgage giving 

mortgagee all rights of usufructuary mortgagee 
and also right of sale. 

Under S. 26-G of the Bengal Tenancy Act the 
Legislature has interfered to a great extent with 
the rights of a usufructuary mortvagee under 
the existing law. The section should be constru¬ 
ed strictly and the privilege should not be exten¬ 
ded to a case where the mortgage does not come 
within the plain language of the section. If a 
mortgage document gives the mortgagee not oi ly 
the rights of the usufructuary mortgagee but 
also allows him to demand the mortgage money 
1 at ter the stipu latcd period and to have a decree 
for sale in respect of the mortgaged property in 
default of pa>ment f the transaction is an anomal¬ 
ous mortgage to which S. 2^-G has no application. 
(Mukherjea and Akram. JJ.) Khoaj Jamadar v. 
Abdul Sobhan. 44 C.W.N. 756=71 C.L.J. 484= 
A.I R. 1940 Cal 426. 

- S. 26-G— Applicability — Mortgage with 

possession —Usufruct to be enjoyed in lieu of 
interest—Mortgagor undertaking to pay principal 
at stipulated period—Mortgagee given right to 
realise principal and interest if dispossessed. 

Under a mortgage-bond, the mortgagee was 
given possession of the mortgaged propei ty and 
the stipulation was that he should remain in pos¬ 
session till the sum advanced was paid and enjoy 
the usufruct in lieu of interest. The bond men¬ 
tioned a period after which the mortgagor under¬ 
took to redeem the property on payment of the 
principal money. There was a provision that in 
case of dispossession the mortgagee would be 
able to realise the principal and interest. 
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He J d ’ that the mortgage was a usufructuary! 
mortgage, to whi-h S. 26 G of the Bengal Ten- ' 
ancy Act applied, that the fixing of a penod for 

d,d not import any personal liability 
ana that the provision giving the m it tgagee ri^ht 
to reahse principal and interest if dispos essed 
" th e nature of an indemnity clause and did 
and hbl. the ?,7 re n° f the mortgage, ( Mukherjea 

SAD - V S« W r N - l 61 rV R 19 «Cah 436 ^ 

O -Applicability— Mortgagee with 

possession - Usufruct to he enjoyed in lieu of in 

atlti^?ed 9 r 90r M ndertakin 9 t0 Principal 
at stipulated time-Mortgagee given right of sale 

tt / dtsclomre of encumbrance. ' 

Under a mortgage deed, the mortgagor gave up 
possess,on of the properties to the moftgagee 
who was to enjoy the usufruct in lieu of interest 
The mortgagor undertook to take back the pro¬ 
ved nlr^^N ‘, he Principal sum at a s™ 

pulated penod, in default of which the mortgagee 
WOU d go on enjoying the properties ti!l Fhe 

that e l’fT, a w Pa,d k here WaS a further stipulation 
that it it was subsequently disclosed that the 

- K had alrea K d y mortgaged the properties 
to other persons or before payment of the mort- 

ofher nl’? U W fu S again m ^ r ^ged to some 

bind! ,n f >n ° r i 16 , m< ? rt S^gor surrendered the 

would h fa y.°V r of landlords, the mortgagee 
would be entitled to recover the mortgage-money 

b ^ a S° f f le mort ^ a ^ed properties. 

Held , that the deed created a usufructuarv 

Tet^V d Tt h,Ch u S - 26 - Gof the Bengal Tenancy 

Act applied, that the term fixed in the deed did 

thi J mp ° rt ai ^ personal liability but laid down 

could tlm V v ithin which the mortgagor 

gave th P mon ' ^ th ?‘ * he s.ipuhtion which 
nrnnett '"^(gagee a nght to sell the mortgaged 

clause^ (M a ukh n - the n ;5 ture I . ° f an ind fmnity 
clause. ( Mukherjea and Akram , JT ) Atihoy 

mo R cir’437 RENDRA 44 C WN * 760 -a.i.r. 

——-S^26-G^ ."Applicability-Niskar holding. 

anIv A P c 0 dn 10 nni 0f S , 26 ' G of the Bengal Ten- 
^,, y Aii A , Ct . do n . ot a Pply to a niskar holding 

t hf^hnhli lhe ha< l * r 'ght of occupancy in 

the holding. (Edgley, J .) Debendra Nath Ma- 

Jhi v. Sarat Chandra Nayak. ILR (T94fh i 
Cal. 342—44 C.W N. 232. ( 40) 1 

- S. 26 G Mortgage Usufructuary or ano 
malous—Construction. 

A mortgage deed provided that on receipt of 
certain amount the possession of the property 
was made over to the mortgagee. It was then 
stipulated that after a period of 28 years the 
debt would be extinguished both as regards the 
principal and interest. There was a stipulation 
t>y which the mortgagor agreed that in the event 

ot the mortgagee being dispossessed of the pro 

perty m any way, the mortgagor would on 
account of the period of dispossession, be liab e 
to pay interest at certain rate per month. There 

was in addition to this, a personal covenant to 

pay : 

Held' that the mortgage in question was an 
anomalous mortgage ( Henderson , /.) Surfsh 
Chandra v. Jadav Chandra. A.I.R. 1940 Cal 

——S 26-G—Applicability—Possession of part 
gagee ^ mort9aged Property delivered to mort - 
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A usufructuary mortgage can only come into 
existence if the whole of the mortgaged property 
is made over to the possession of the mongagee*^ 
Ifjhe mortgagor del.vers possession to the rnfrt-* 
ga^ee part only of the mortgaged property the 
rnor gage must be regarded Is an Tonal ou s 

lEdalev M T ha r 110 ^^cation to ft 

CH« S ,'"b r ?n7c L WN 728 U “ SH 

.. Offc-R,*- 

The High Court cannot exercise its revisional 

ln respect of an order made by a 

the B T An Ce V" 3 p f ro “ edln S “"der S. 26-G of 
c'Tenf h' . E ^ n .'f 5 Revenue Officer in dis- 
c ar & e of his judicial duties is a Court within 

a.TtTrT ° f S 115, C. P. Code, it cammt be 

Conr/r^/ I s / a GoUr r t subordi ” a te to the High 
Court. ( Mukherjea , J ) Gostha Behari Gorain 

71 C C L N J R 255 HUSAN Sarkar - 44C.W.N,426= 

AppTaf. 26 ’ G ~-° rder in — Proceeding under— 

No appeal is competent from an order in a pro 
ceedmg under S 26-G of the Bengal Tenancy Act 
C Derbyshire, C. J. and Nasim A/i, J ) D^ambar 
Pond a z; Satis h Chandra Das. 43 C WN 1108 

-185 I.C. 368=12 R.C. 357=A.I.R. 1939 Cal 

— S. 26-G— Order in proceeding under— 
IVhen res j udicata— Revision. 

Although an order under S. 26-G of the Bengal 
Tenancy Act restoring possession to fhe 
mortgagor will operate as res judicata no 
question of res judicata can arise if The ap¬ 
plication by the mortgagor to have possession 
restored to him is reject, d. On this view there 

H?!h d r C no ^Justification for interference by the 
Hi„h Court in revision with an order rejecting 
an application, Different considerations how? 

ever, must arise when an order restoring poss«- 

s>on is made. This has the effect of a decreiof 
a Civil Court. An order can only be legally made 

f " Th CaS - e ° f 3 u ^ utruc tuary mortgage. If j n 
fact there is no such morfgage the order is with- 

"der U S S 1i C 5 , rp n r t i e l Af h 9 OUrt ca " interfere 

e ms 0.“™“*““ 43 c w " U1«=A™ 

fS.’SSMfSSsarS- 

change character of mortgage 1 ca « 

The term ‘usufructuary mortpap-f>' ; n q oa /-* 

0- a > ? f th e Bengal Tenancy Act is to beldf' 0 
stood in the sense defined' in S « rJt t 
Transfer of Prouertv Act Jf b ' 58 . (d) of the 
fies that definbiln? its characterTs° rtg f g ! Satis - 

thVt he th f °"" W,ng add ’ tio ^l covenant" ft 
that the mortgagor would pay the rent of 
mortgaged land and that if the * f ,he 

he nvght recover it from the mortgagof^Wh't 
if the mortgagor had already made anv’t« c 3t 
or created a charge upon the mnrtea../ transf er 

the mortgagee would be entitled to realfsfp^ 

dues by sale of other nronprMf.c Le h,s 

C3) that if the mortgagee P a S disnL mort f a /°r; 

the mortgaged land" tfe mortgagL wmddV r ° m 
Mtled to recover the principal money withilP e "' 
(Nasim /lit and Ran. JJ.) Pan rajm. " ‘"‘erest. 

Bhusan, 44 CWN. 465=71 cl T ^',5 Hashi 

R. 1940 Cal. 281 1 G L J- 477= A I. 
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—-S. 26-G (5 — Mortgage including both occu¬ 

pancy holdings and tenures — Mortgagor's right to 
recover possession of occupancy holdings. 

If a mortgage bond includes both occupancy 
holdings and permanent tenures the mortgagor, 
though not entitled to get back the tenures, is 
entitled to rec >ver possession of the occupancy 
holdings under S. 26-G (5' of the Bengal Tenancy 
Act. ( Mukherjea and Akram , JJ.) Prafijlla 
Chandra Cope v. S >aru Mahammad. 44 C.W.N. 
726=71 C L J 489. 

--S. 26-G (5)— Mortgage of occupancy hold¬ 
ing describing it as mokaran tenancy—Mortgagee 
cognisant of actual facts—Estoppel against mort¬ 
gagor. 

Where the mortgagor mortgaged an occupancy 
holding describing it as a mokarari tenancy but 
the mortgagee was fully cognisant of the actual | 
facts no question of estoppel can possibly arise 
and the morigagor would be entitled to apply for 
restoration of possession of the mortgaged pro¬ 
perty under S. 26-G (5) of the Bengal Tenancy 
Act. ( Mukherjea and Akram, JJ ) Bhutnath 
Jana v. Gopal Prosap. 44 C W.N. 761=A I.R. ! 
1940 Cal 436. | 

-S. 26 G (5) —Mortgagors in possession as 

adih irs under mortgagee — If competent to apply 
for restoration of possession. 

Although the mortgagors are in possession of ' 
the mortgaged property as Adihars under the 
mortgagee, they are competent to apply for re¬ 
storation of possession under S. <^6-G (5) of the I 
Beng il Tenancy Act. They are either labourers 
or tenants an I in either case ihcr possession is in 
law the possession of the mortgagee. They can 
certainly claim to be restored to possession of 
the property in their own right. ( Mukherjea and 
Akram, JJ.) Prafulla Chandra Gope v. Soaru 
Mahammad. 44 C.W.N. 726 = 71 C.L.J. 489. I 
-Ss. 26-G (5 ) and 3 (3) —Complete usufruc¬ 
tuary mortgage—Mortgage with possession for 
certain period—Period considered sufficient to 
extinguish loan—Personal covenant to indemnify 
mortgagee if loan is not so extinguished—Nature 
of mortgage. 

A mortgage-bond provided that the mortgagee 
was to remain in possession of the property and 
enjoy the rents and profits for a certain period 
The contemplation of the parties was that under 
normal conditions that period would be sufficient 
to extinguish the loan. There was a further 
clause in the b >nd which was a personal covenant 
on the part of the mortgagor to compensate the ! 
mortgagee in case, owing to loss of fertility of 
the land or similar other reasons, the profits fell 
short of the expected amounts. In the event of 
that contingency the mortgagor undertook per¬ 
sonally to make good the deficiency from his 
own pocket. 

Held, that the personal covenant was in the 
nature of a contract to indemnify the mortgagee 
in the event of his not being able to realise the 
entire profits and was quite outside the mortgage 
transaction, and that the transaction was a com¬ 
plete usufructuary mortgage in spite of that 
covenant and hence attracted the provisions of S. 
26-G (5) of the Bengal Tenancy Act. ( Mukherjea 
and Akram, JJ.) Prai-ulla Chandra Gope v. 
Soaru Mahammad. 44 C.W.N. 726=71 C.L.J. 
489 

-S. 26-G (5) and (6) —If ultra vires of 

Provincial Legislature . 


BENGAL TENANCY ACT (1885), S.26-J. 

The second part of S 26-G (5) of the Bengal 
Tenancy Act merely gives the mortgagor certain 
rights in land at the end of a certain period. 
Rights in land fall wholly in entry 21 of the Pro¬ 
vincial Legislative List; therefore this part of 
the sub-sect'on, as distinct from the first part, 
can be subject to no limitations flowing from any 
“existing Indian law” in the concurrent field, the 
two fields being different. For the same reason, 
the proviso at the end of the sub-section must 
also continue to have full effect according to its 
tenor. The result is that the mortgagor’s right 
to apply for re-toration of possession under 
S. 26-G (5) and the power of the Court under 
S. 26-G (6) to make appropriate\>rders upon such 
an application are in no way affected. ( Nasim 
Aliand Ran, JJ.) Panchanan v. Shashi Bhu- 
san. 44 C.WN. 465=71 C.L.J. 477=A.I.R. 
1940 Cal. 281. 

-S 26 G (6) — Order refusing application 

under sub - < L (5)— Appeal. 

The language used in the concluding portion 
of sub-S. (6) of S 26-G of the Bengal Tenancy 
Act is sufficiently wide to provide that any order 
passed by the Court or the Revenue Officer with 
reference to the matters mentioned in that sub¬ 
section shMl have the effect of a Civil Court 
decree whether such order rejects or grants an 
application which ha* been filed under snb-S. 
(5). Hence the remedy against the order is by 
way of an appeal. ( P.dgley, J.) Gadadhar 
Mandal v Govinda Prasad Manna. 182 I.C. 
745=12 R.C 100=A I.R 1939 Cal 458. 

-»S. 26-G (6)— Order restoring possession to 

morigagor — Appeal. 

No appeal is competent from an order restor¬ 
ing possession of the mortgaged propeity to the 
mortgagor passed under S. 26-G of the B. T. Act, 
alihough the nature of the mortgage is in dis¬ 
pute. (Henderson and Latifur Rahman, JJ.) 
Achinta Nath Sasmal v. Gobinda 1‘rasad. 
I.L R. (1939) 2 Cal 366=187 I.C 530=12 R C. 
588=70 C.L J 1=43 C.W.N. 1036=A.I R. 1939 
Cal 705. 

- S 26-G (6) — Order of Revenue Officer — 

Revision — C. P. Code, S. 115. 

An order made by a Revenue Officer under 
S. 26 G (6) of the Bengal Tenancy Act cannot be 
revised by the High Court under S. 115, C.P. 
Code. A Revenue Officer is not subject to the 
appellate jurisdiction of the High Court. The 
mere fact that his order might have the effect of 
a decree of Civil Court does not make him a 
Court, far less a Court subordinate to the High 
Court within the meaning of S. 115, C.P. Code. 
( Nasin * Aliand Ran, JJ.) Kashinath Haldar v. 
Karnadhm* Baidya I.L R. (1940) 1 Cal. 329= 
187 I.C. 14=12 R.C 542=70 C.L J. 570=44 
C»W.N. 191=A.I.R. 1940 Cal. 111. 

-S. 26-J — Applicability — Transfer fee — 

Evasion of payment by false statement as to 
relationship of transferee to transfer or—Remedy 
of landlord—Application or suit—Court enter¬ 
taining application instead of suit — Revision. 

S. 26-J of the B. T. Act in terms only provides 
remedies to the landlord in the event of the 
raiyat making a false statement of his right to 
the land transferred. Whether or not the land¬ 
lord can proceed by way of an application under 
S. 188 (1) of the Act in cases where the payment 
of transfer fee is avoided by a false statement to 
the effect that the transferee is a relation by a 
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consanguinity within three degrees of the trans- 

suit°fnr tl whether he has to institute a regular 
r“ f or tI,e P^pose, is a matter of same doubt. 
But assuming that a regular suit is necessary and 
that a Court entertains an application instead of 
demanding ad valorem court-fee a s in a suit if 
comm ts only a technical error which does not 

justify interference in revision, as no injustice 

can be said to be caused by such procedure (A/. 
C Ghose and McNair , //.) Padma Loch an 
Mahato v. Bar ada Kant a Mahato. 63 C.L.J. 


Ss, 26-J and 111 —Application for recovery} ' 
/ money and not for determination of status of 
tenant—Power to stay application under S 111 7 . 

Ill Rplai 1 ' P" oceedin f be staged under S. 
ill, Bengal Tenancy Act, only if the suit or 

sfa P tn Cat f 0n 1S fiIed for the determination of the 
°Jr a r y enant ' Where therefore the prater 

in an application under S 26-1 is not for the 

recovTrv a of n o 0f St ? tUS ° f a tenant but is lor 

J.u s , um J1 of money and it is a money 
claim which the landlord wants to enforce the 

meie fact that the question of status may have to 

wil?not mr t °l be ^ use tbe defendant has raised it, 
will not authorise the Court t 0 stay the applica¬ 
tion under S. 111. (R. C. Milter, J.) Maharat 

162 H IC R 8 S lV-8 R B , EHARY ChoudhuaV. 

i l.R C 1936 C~al 662 (1)=63 C L J 152 = 


JTATftLf l 3nd P 8 Application for 

nfrltLA Jf e ~ Pra y er for determination of ten- j 
nlZ7,? rd 7/° r t> a y”' en t of fee—No declaration 1 

of status °f tenant—Revision—Maintainability J 

In an application under S. 26-1 of the Bengal 

^ Ct f ° r re , cover -V of transfer fee, the 

ihe d n/t d r a SO r Pr i? yed for the determination of 
ie nature of the tenancy under S. 158 (c) 

status^o/the^ 0111,1 we " tint ° ,he 9 uest i° n of the 

status of the tenant, the order passed by it only 

fee 3 buTdidV a t nd - ° rd a s “ m of mone y as transfer 
nf ;^ 1 d,d ? ot 45J ve any declaration of lhe status 

cation to^he Hje tenant filed a revision appli¬ 
cation to the High Court against the order, and it 

was objected that as an appeal lay, the revision 

was not maintainable. revision 

regardt ° the o^er under S. 

t lC j ndlng Court below could not 

be challenged in revision, the order for payment 

of the transfer fee under S. 26-J could be 

challenged in revision and hence the application 

A^^ a,nta r i,,able - (Mitier ’ SHARFUDDm 

^ Jagadish Nath Roy Bahadur 63 
Cal 900=165 I.C. 426=9 R.C. 397=63 C L T 
255=40 C.W.N. 502=A.I.R. 1936 Cal. 304 J ‘ 
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- S. 26-J —Application under—Decision if 
res judicata ’ J 

( “' ode ’ n ° Question of res 
judicata arises unless there has been a suit 

There can be no question of res judicata in con¬ 
nexion with summary proceedings unless Legis¬ 
lature has made express provision on the point 

The Legislature by directing that an application 

Ac°t fo,- b l C H? d V ,i y ler - S - 2C \~h Bengal Tenancy 
Act foi landlord s fee intended that decision on 

that application would not operate as res judicata 

even in respect of fee pa>able. (Remfry. J.) 

Krishna ( handra Mukherjf.e v. Manik Lal 

Mukhekjee. I.L.R (1938) 2 Cal 418—178 I C 

892=11 R.c 435=67 C.L.J. 363=42 C W N 793 

=A.I.R. 1938 Cal 246. * 6 

<T~“ 7 S - 26 -J —Application under—Limitation— 
starting point — Limitation Act, Art 18] 

The provisions of Art. I8l of the l imitation 
Act a pp!y to an application under S. 26-J of the 
B. 1. Act and limitation will run from the date 
on which the right to apply accrues. It is only 
when the steps contemplated by S. 26-C (3) of 
the Act have been duly taken or at any rate when 
It is clear that the landlord has been informed 
that the transfer has taken place that it can be 
said that his right to file an application under 
2c-J has accrued. Where, therefore, no notices 
were ever served upon the landlord, an appiica- 
Hon filed by him within three years fr< m the date 
ot his knowledge of the transfer would be with¬ 
in time. (Edgley, J.) Promode Kumar Banertee 
v. bM. Kumar Kamini Dassya. 43 C.W.N 217 
S. 26-J —Deed of transfer of occupancy 


: S ; 26-]—Application under after its repeal 
Maintainability—Bengal General Clauses Act 

^ • o (c)• 

A landlord can recover the balanceofland- 
_orcl s transfer fees by an application under S. 
^o-j ot the Bengal Tenancy Act even after the 

uno , th , at section b y the Amending Act of 

ivjo, where the occupancy holding was sold prior 
to such repeal. As the right to recover the fees 

was saved under S. 8 (c) of the Bengal General 

Clauses Act, it could be enforced in the same 

? u?/vr r ?^ lt ^ ould be done under the old Act. 44 
C.W.N. 729, Full. (Mukherjea and Abram, JJ ) 

bUMME» MAL v. Govinda Bandhu. 44 C.WN 


hr,! ft' —-A r V - 1 of occupancy 

holding registered before Amendment Act of 

/ j Application for transfer fee filed by land¬ 
lord after Amendment Act—Maintainability. 

Reading Cis. (c) and (e) of S. 8 of the Bengal 
General Clauses Act, it will be seen that the 
Bengal Tenancy (Amendment) Act of 1938 cannot 
m the aosence of a different intention appearing 
therein affect the liability which has already 

? c 9W ed and a le 2 :al proceeding in respec of such 
liability may be instituted and continued as if the 
Amendment Act has not been passed. Where 
therefore, a deed of transfer of an occupancy 
holding was registered before the Amendment 
Act,came into force, an application filed by the 
landlord after that Act came into force for 
balance of transfer fee under S. 26-J of the 
Bengal Tenancy Act is maintainable. (Ghose. /.) 
Rajlndra Nath v. Ashalata Debi tip 
(1939) 2 Cal. 346=186 I.C. 349=12 RC 471- 
43 C.W.N. 948=A.I.R. 1940 Cal. 86. 

S 26-J Landlord's compensation under— 


n r A — ^ compensation unde 

P £ £ °f— Consi derations—Powers of Court. 

nprmif'ti! r 16 Ben§al Te nancy Act no doubt 
pe nuts the Court to grant compensation to the 

fhe nn 1 K e la " d,ord ’ s fee. The Court has ~ 0 t 
the power, but the amount of compensation in any 

specml case must depend on the circumstances of 

^ cas l and must be considered by the Court 
\ here there are conflicting decisions as to the 

nature of the land, i.e , as to whether the holding 
1S an or , lna jy bolding or a holding at a fixed 

rent ’ a , n< i J he a c ? nf ention of the purchaser K 
supported by decisions of Courts, the ends of 
justice would well be met bv granting nnlv ° • 

nal compensation. (R . C. Mitter A ip" 01 ? 1 " 
v. Sorbasona Dassi. IX R (1937'i \ r-i J oS ALl 
40 C.W.N. 1279=64 C.L.L 51 CaL 278 = 
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- —S. 26-J —Order to pay balance of landlord’s 
fees—Mode of execution. 

An or 'er of the High Court for the payment 
of the balance clue in respect of the landlord’s 
transfer fees under S. 26-J of the Bengal 
Tenancy Act, can be carried into effect only by 
executing 1 he order under the ordinary provi¬ 
sions of Civil Procedure Code. ( Edgley . /.) 
JoCESH C HANDRA GANGULY V. PrODYOT K. TAGORE. 

44 C.W.N. 790. 


S. 26-J —Order under—Extent of finality 
—Question of status of tenant—If res judicata 
in subsequent suit. 

An order for payment of transfer fees passed 
in a proceeding under S. 26-J of the B. T. Act is 
final and conclusive and cannot be challenged in 
a subsequent suit. But the order is not final on 
the question of the status of the tenant, and the 
tenant is not precluded from raising the question 
in a subsequent suit that the tenancy which he 
holds is a permanent tenure or raiyati affixed 
rate of rent. Such suit is not barred either under 
o. 11, C. P. Code, or the general pri ciples of 
res judicata. (Mukerjea and Roxburgh, JJ.) 

xr ?Al' UXMI BaNk v. A. Khaleque. 43 C.W. 

-S. 26-J— Proceeding under — Decision as to 
nature of tenancy—Whether res judicata. 

If in a proceeding by the landlord under S 26-J 
of the B T Act for the recovery of the land¬ 
lord s fee from the transferee, the nature and 
character of the tenancy is in dispute, the 
determination of the status of the tenancy is 
part and parcel of the question whether are nol 
the money is due from the transferee. The ques¬ 
tion of the status of the tenancy is not mereiv 
incidental, ancillary, or subsidiary. It is a 
matter which is directly in question between the 

Consequently the decision of that ques¬ 
tion by the Court in a proceeding before it, 
operates as res judicata, in a subsequent suit 
between the same narties instituted in a Court of 
concurrent jurisdiction. The fact that in the 
prior proceeding the High Court in revision has 
expressed an opinion as to the right of the un¬ 
successful party to institute a suit cannot in law 
prevent the application of the doctrine of 
res judicata. (Costello and Panckridge, JJ.) 

krtsh^a Chandra z;. Maniklal. I.L.fL (1938) 

2 Cal. 418=178 I.C. 892=11 R C 435—67 PT 

J. 363=42 C.W.N. 793=A.I.R. 1938 Cal. 246. 

——-S. 26-J— Proceeding under—Decision liold- 

itfrlVZ" 1 , l ( b I e ‘° pr l y trans f er fee to landlord 
m respect of particular transfer— Res judicata— 

Subsequent suit by tenant to declare holdinq to 

If barred™ ^ no "' ,iabi,it y f° r transfer-fee— 
A deebion in a proceeding under S. 26(f) of 

the Bengal Tenancy Act, in favour of a landlord, 
to the effect that Ins tenant is liable to pay a 
premium of 20 per cent, as transfer fee on the 
looting that the holding is an occupancy holding 
is final and cannot be set aside in a subsequent 
suit by the tenant for a declaration that he hold¬ 
ing is a mukrari one. The decision though made 
in a summary proceeding, is res judicata. But a 
fanning that the holding in question is always 
liable on transfer to pay a premium cannot 
operate as res judicata in the subsequent suit; 
and the suit by the tenant is maintainable. {M. C. 
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Ghose , J.) Joy Chandra Bhowmik v. Kali 
Kinkar Nath. 64 C.L.J. 545=41 C.W N. 149. 
-*S. 26-J —Recovery of transfer fees — Pro¬ 
per remedy—Application or suit. 

The proper remedy of the landlord for the 
recovery of the balance of transfer fees under 
S. 26-J of theBengal Tenancy Act isby an applica¬ 
tion and not by suit. ( Mukherjea and Roxburgh, 
JJ) Maha Lux mi Bank v. A. Khaleque. 43 
C.W.N. 1046. 

See also (M C. Ghose, J) Sunity Bala Das 
Gupta v. Prodyot Kumar Tagore. I L.R. (1938) 
2 Cal. 569=183 I.C. 239=12 R.C. 151=43 C W 
N. 248=A I.R. 1939 Cal. 305. 

-S 26-J. 

There is no reason why the proceeding adopt¬ 
ed by the landlord under S. 26 J of the Bengal 
Tenancy Act to recover the balance of the trans¬ 
fer fee should not be by means of a suit. The 
section itself does not indicate whether recovery 
is to be by means of an application or by means 
of a suit or by some other means ( Costello and 
Panckridge. JJ.) Krishna Chandra v. Manik- 
lal. I L.R, (1938) 2 Cal. 418=67 C.L J. 363= 
178 I.C. 892=11 R.C. 435=42 C.W.N. 793=A.I. 

R. 1938 Cal. 246. 

--Ss. 26-J and 188, proviso (1). 

S. 26-J of the Bengal Tenancy Act only deals 
with three classes of cases, namely, where an 
occupancy holding is sold on the footing (a) that 
it is a permanent tenure, (b) that it is a raivati at 
a fixed rate, or (c) that it is a Lakheraj. ft does 
not cover the case where the landlord is paid only 
a portion of the transfer fee due to him under 

S. 26-E and he claims to recover the balance of 
fee due to him. There is no indication in the 
Act anywhere whether the remedy is to be 
sought by means of a suit or by means of an 
application. In such a case the power of the 
Court to entertain a suit by the landlord for re¬ 
covery of the balance of the transfer fee under 
the provisions of S. 9, C. P. Code; remains un¬ 
affected and has not been taken away by S. 26-T 
or by S. 188, proviso (1) of the Act. (R. C. 
Mitter.J.) Sashi Kanta Acharya Bahadur v. 
Nasirah* n Loan Office Co. 168 I.C. 849=9 R 
C. 819=63 C.L J. 105=A I.R. 1936 Cal. 786. 

7 Ss. 26-J and 188— Sale of occupancy hold¬ 
ing under erroneous description as mokarari 
before repeal of sections — Landlord's right to 
recover balance of landlord’s fees by application 
If subsists after their repeal — Bengal General 
Clauses Act, S. 8 (c) and (e). 

Under S. 26-J of the Bengal Tenancy Act, the 
landlord acquired a right to recover the balance 
of landlord’s fee as soon as an occupancy 
holding was sold with an erroneous description 
thcit it was a mokarari tenancy. A right which 
had so accrued under that section subsists even 
after its repeal by the Amending Act VI of 1938, 
as there is nothing in the repealing Act which 
would show that the legislature intended to take 
away or impair any vested right that had already 
accrued under the repealed section The right 
which the landlord had of recovering the land¬ 
lord’s fees by an application under S. 188 (1) also 
subsists after the repeal of that section, and the 
landlord is not bound to enforce his right by 
means of a regular suit. The right is saved in 
respect of antecedent transactions under Cl. (c) 
of S. 8 of the Bengal General Clauses Act and 
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/w ,^ emed y is also saved under Cl ( e ). 
(Mukherjea and Akram, JJ.) Hhirendra Nath 
Roy v. Ijjitmali Miah. 44 C.W.N. 729=A I R 
1940 Cal 423. 

S. 26-J. 


AND 
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1 T , he P. rovision s of S. 26-J do not bar a suit by a 
landlord for recovery of “landlord’s fees/’ 
Where such a suit is filed, the proper procedure 
is for the Court to treat the matter as an applica¬ 
tion under S. 26-J. (Jack . /.) Ananda Prosao 

Ghose v. Ronendra Lal. 165 I.C 715=9 R C 
453=40 C.W.N 856=A I.R. 1936 Cal. 342. * 

29- Applicability—Compromise beyond 
scope of suit Term as to enhancement of rent — 
Decree m terms of compromise—Enforceability 
of term as to enhancement. 

A term in a compromise petition which goes 
beyond the scope of the suit has no force beyond 
that of an agreement, even though such term is 
made part of the consent decree which is passed 
on the compromise. Such a term ought not to be 
made part of the decree of Court. A contract 
for enhancement of rent in contravention of S. 
29 of the Bengal Tenancy Act, contained in such 
a compromise does not become enforceable mere¬ 
ly because it is made part of the decree passed 
on the compromise though ordinarilv, the con¬ 
sent decree is not void, but has to be avoided, 
and is valid until set aside. (R. C. Mitter, J.) 
Makhan Lal Samaddar v. Khagendra Nath 
Chakrabarty 63 Cal. 750=165 I.C. 650=9 R 
C. 438=40 C.W.N. 689=A I.R. 1936 Cal. 446. 

-S. 29 —Claim of excess rent—Burden of 
proof. ' 

Proviso (1) to S. 29 only dispenses with the 
necessity of a contract being in writing and 
registered but does not affect Cls. ( b ) and (c) of 
o.29. Although S 29 has no application where 
there are excess lands which are added to the 
original holding and a consolidated rent is 
asse^ssd upon the whole, still it is incumbent on 
the Court to find in all cases, that this addition 
of excess land is not resorted to as a mere device 
to get round the provisions of S. 29 and that the 
lands which are said to have been added were 
real and not a fictitious addition. Where there is 
no proof that there has been an increase in area 
the mere fact that the tenant agreed to pay 
enhanced rent beyond the limits prescribed by S 
29 and actually paid rent at that enhanced rate for 
a considerable period of time, is by itself not 
sufficient to take the case out of S. 29. If the 
original rent is known and the excess that is 
claimed is, prima facie , in excess of that which is 
allowed by S 29, the initial burden to justify 
the increase must always be upon the landlord. 
The landlord can discharge the burden by 
showing that, in fact there has been an increase 
for which additional rent was assessed and it 
would also be open to him to rely upon any 
admission made by the tenant-defendant admit¬ 
ting the existence of additional lands, in which 
case the burden will be upon the tenant to 
explain away the admission or to prove by posi¬ 
tive evidence that, as a matter of fact, there was 
no increase. (Mukerjea, J ) Gobinda Kishore 
v . Jitendra Chandra. 177 I.C. 106=11 R n 
202=A.I.R 1938 Cal. 459. 

---S. 29— Illegal enhancement of rent — 

Enhanced rate realised amicably for some years 
—Excess realisations—If can be deducted from 
claim for rent for subsequent years. 
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In a suit for rent at an enhanced rate, the 
defendant denied his liability to pay at that rate. 
The Court found that the enhancement was in 
contravention of S. 29 (b) of the Bengal Tenancy 
Act, but that the plaintiff was realising rent at 
the enhanced rate amicably from the defendant 
for some years. No issue regarding liability to 
render account was framed in the suit 
Held, that the Court should not deduct the 
excess sum raised by the plaintiff from his claim 
for rent m the suit. (Akram, J ) Mohan Bashi 
Podder v. Bilat Ali. 44 C.W.N. 579. 

- ;S. 29 Plea under—If can be raised for 

first time m second appeal. 

The question whether a stipulation as to pay¬ 
ment of rent at a certain rate mentioned in a 
contract between the landlord and the tenant is 
1 enforceable or not enforceable as being in contra¬ 
vention of S 29, B. T Act, is dependen t on 
various circumstances, and involves a decision on 
facts; it cannot therefore be raised for the first 
time in second appeal. ( Guha and Bartley, JJ.) 
Sannayasi Basar v Ratneswar Ghatak. 167 

R C 650 = 41 C.W.N. 169—A.I.R. 

1 yj / C-3l. o. 

— Ss. 29, 33 and 80 — Raiyat contracting to 
Pay enhanced rent in consideration of improve¬ 
ment-improvement not registered—Landlord's 

right to enhanced rent 

Where a raiyat binds himself by a contract to 
? e e t in consideration of an 

improvement made by the landlord, the landlord 
is entitled to the enhanced rent although the 
improvement in respect of which the enhance¬ 
ment is claimed has not been registered under 
the provisions of the Bengal Tenancy Act. 
(Macnair, J.) Madan Mohan v. Kali Charan 
42 C.W.N. 126. 

S. 29 — Scope — Contract for enhancement 
of rent—Settlement of bona fide dispute—Absence 
of dispute as to amount of rent—Contract—If 
falls under S. 29. 

Where there is no dispute as to what is the 
rent payable, an agreement between the parties 
for enhancement of rent is still controlled by 
S. 29 of the B. T. Act; and it cannot be taken out 
of the scope of S. 29, merely on the ground that 
the agreement has been arrived at as the result 
of a settlement of a bona fide dispute. (R.C. 
Mitter, J.) Makhan Lal Samaddar v. Khagen¬ 
dra Nath Chakrabarty. 63 Cal. 750=165 I C 

C 438=40 C W N - 689=A.I.R. 1936 

- Ss. 29 and 51 ( 1 ) (a)— Scope-Suit for 

rent at increased rate—Jamabandi showing in¬ 
crease of area and increase of rent signed bv 
tenant Tenant actually paying increased rate 
for some years—Plea that increase illegal under 

, Burden of proof—Increase of area in 
holding—Onus. 

Where in a suit for rent at an increased rate on 
the ground of increase in area which is recorded 
in z jamabandi prepared on the basis of a survey 
made after the creation of the j Jm a, it is found 

from the jamabandi and the record-of-rights 

that the rent fixed as payable at the time of the 
original settlement of the land on the tenant was 
calculated with reference to the basis rates for 
the various classes of land mentioned in the 
jamabandi and that the area of the holding was 

carefully ascertained and measured i n term^? 
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bighas, cottas and chittaks. and that the tenant’ 
who lias signed the jamabandi has actually paid 
the increased rate for some years; if the tenant 
pleads that the enhancement is illegal by relying 
on S. 2d of the Bengal Tenancy Act, the onus is 
on him to prove that his jama has been actually 
held at a consolidated rent with reference to cer¬ 
tain defined boundaries. It is not for the land¬ 
lord to prove the contrary. If the tenant, how¬ 
ever, fails to prove by satisfactory evidence that 
the settlement of the holding was a consolidated 
jama within specified boundaries, the landlord 
cannot as a matter of course get a decree for the 
increased rale. He must still prove that the 
area of the holding has actually increased since 
the settlement before he can get an increase 
under S. 52 (1) (a) of the Bengal Tenancy Act. 

(Ed g Icy , J.) Rad HARAMAN ChOUDHURY V. PURXA 
Chandra Maitra. I.L.R. (1937) 1 Cal. 313= 
40 C.W.N. 1330. 

-- (as amended in 1928), S. 30 — If retrospec¬ 
tive—-Tenancy created before amendment — Land¬ 
lord’s right to sue for enhancement of rent. 

In the case of tenancy consisting entirely of 
undivided shares in parcels of lands or partly of 
entire parcels of lands and partly of undivided 
share in parcels of lands, S. 30 cannot be combi¬ 
ned with the definition of holding as amended so 
as to give the landlord the right to sue for 
enhancement of rent in respect of the tenancy 
created before Act TV of 1928 came into force. 
The Amending Act cannot be given retrospective 
effect. (Guha and Bartley, JJ .) Srieati Chandra 
• y. Kailash Chandra. 40 C.W N 984=166 I C. 
464=9 R C. 534=66 C.L.J. 93=A.I.R. 1936 Cal. 
386. 

On appeal from A.I.R. 1936 Cal. 331. 

■- S. 30(a) —Claim to enhancement under — 

Absence of prevailing rate in village— Effect of 
—“Prevailing rate"—Meaning of. 

The ‘ prevailing rate" must be understood to 
mean the actual prevailing rate of rent at which 
all the villagers or the great majority of them 
hold their land, and the term does not mean the 
average rate or even the rate at which more than 
half the land of the village is held. If in a 
village for example, ninety per cent, of the rai- 
yats hold their land at a certain definite rate that 
would properly be regarded and taken as the 
prevailing rate unless some special circumstances 
such as, a recent commutation of rent on a large 

scale, makes it impossible to so treat that rate. 

If there is no prevailing rate found in the village, 
the claim of the landlord for enhancement under 
S. 30 (a) of the B. T. Act, must fail. But S. 30 
(a) cannot be applied to assess the land at the 
lowest rate paid for lands of similar description 
in the village, when there is no prevailing rate. 
(Courtney-Terrell, C. J. and James. J.) Jagdko 
Narain Singh v. Tula Singh. 170 I C. 593=3 
B.R. 744=10 R.P 137=18 Pat.L.T. 197=1937 
P.W.N. 238=A.I R. 1937 Pat. 430. 

- S. 30 (a) —“Prevailing rate"—Meaning of. 

The “prevailing rate" referred to in S. 30 (a) 
of the B. T. Act is to bo determined as a question 
of fact, and not to be deduced infercntially from 
the actual rates which may be found to be in 
force in the locality concerned. In many instan¬ 
ces, tlie prevailing rate will no doubt be one 
single rate but not necessarily' so. The expres¬ 
sion “prevailing rate" means no more and no less 
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than a rate actually prevailing, not a rate which 
ought to prevail. Such a rate, that is, a rate 
generally prevalent in the locality, may not, 
however, be ascertainable in every case as an 
exact mathematical figure : but only tbe limits 
within which it varies may be ascertained. As 
to what 'he limits of variation should be, will 
depend not merely on the extent of the actual 
variations, but also on the number of cases which 
show such variations or the extent ot the areas 
which may be involved. In areas to which 
S. 31-A of the Act is not extended, it is a fair 
rule to adopt, in order to ascertain the prevailing 
rate to consider whether or not it is the rate, or 
substantially the rate, paid by the majority of 
the raiyats in the locality. ( Biswas , /.) Dhirkn- 
dra Nath v Golejannessa. 43 C W.N. 93. 

-S. 30 (a )—'Prevailing rate *— Meaning. 

340 tenants occupying almost about the 
same number of bighas of land of the same 
quality and enjoying the same privileges paid 
rent at varying rates. 

Held, that it could not be said that there was a 
prevailing rate of rent within the meaning of 
30 ( a ). ( Wort , J.\ Jagdeo Narain Singh v, 
Tula Singh. 160 I C. 1102=8 R.P. 423=A.I. 
R. 1936 Pat. 54. 

-Ss 30 (b) and 52— Decree against record¬ 
ed tenant—Unrecognised transferee of occu¬ 
pancy holding—If can sue to set aside decree. 

The unrecognized transferee of a portion of an 
occupancy holding lias undoubtedly a right to get 
a decree obtained against the recorded tenant set 
aside on the ground that it was vitiated by fraud 
I or collusion ; but it is not open to him to attack 
the decree simply on the ground that the decree 
is wrong in law and should not have been passed 
having regard to the evidence that was adduced 
in the case of the provisions of lav/ which were 
applicable to the facts. (B.K. Mukhcrjea, J.) Bar- 
katulla Sheikh v. Jnanendra Chandra Ghosh. 
175 I.C. 731 = 11 R C 4=A.I.R. 1938 Cal. 
281. 

-S. 30 (b)— Enhancement of rent—Land¬ 
lord's right to — Rent fixed in perpetuity in patta 
and kabuliyat— Eff ect— Permanent tenure and 
raiyati tenure—Distinction. 

It is a settled principle of law that the land¬ 
lord has prima facie a right to claim enhance¬ 
ment of rent unless he has precluded himself by 
contract from claiming the same. If the Court 
can gather from the patta and kabuliyat an inten¬ 
tion on the part of tlie landlord giving tip his 
prima facie right to get enhancement, and finds 
that the rent is intended to be fixed in perpetuity, 
it will not grant an enhancement. In this respect 
no distinction can be drawn between cases where 
the tenancy is .a permanent tenure and cases 
where it is only' a raiyati one. ( R . C. Miller, /.) 
Nagendra Mohan Nath v. Jogendra Nath Sen. 
63 C.L.J. 579. 

-S. 30 (b)— Enhancement — Rent already low 

—Principle of economic depression—If applies . 

In a suit for enhancement of rent the landlord 
was entitled to an enhancement of Rupees 0-3-9 
per bigha but enhancement of only 1 anna was 
allowed by the Court on the principle of econo¬ 
mic depression. The rent of the land was already 
low. 

Held , that the principle relating to economic 
depression did not apply by reason of the rent 
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being low — {Obiter). (JVort. J.) Jagdeo Narain 
Singh v. Tula Singh. 160 I.C. 1103=8 RP 
423=2 B.R. 289=A.I.R. 1936 Pat. 54. 

-(as amended in 1928), Ss. 30 (b) and 3 ( 9 ) 

If retrospective—Immunity from enhancement 
of rent If affected or taken away by amendment 
of 1928. 

Where a tenancy created before 1928 consisted 
o"f undivided shares in parcels of land, the tenant 
enjoyed immunity from action for enhancement 
of rent. 1 his immunity has been taken away by 
the amendment of 1928. But the amendment 
cannot be given retrospective operation and the 
landlord has no right to sue for enhancement of 
rent in respect of such a tenancy created before 
Act IV of 1928. In re Joseph Suche & Co., Ltd., 
ICh. D. 48, Appl. ( R . C Mitter, J.) Sripati 
(.haran De z;. Kailash Chandra Jana. 166 I 
C. 448=9 R.C. 523=A.I.R. 1936 Cal. 331 


S. 30 (b) — Suit for enhancement — Plea of 
man rash i mokarrari— Pattas at fixed rent grant¬ 
ed by shebait of idol — Entry in re cord-of-rights 
that tenancy is held at fixed rent —Pattas not 
challenged for long tune—Legal necessity — In- 
ference of Defendants—If bound to prove 
necessity. 

Plaintiff as shebait of a deity sued, in 1932 for 
enhancement of rent under S. 30 (b) of B. T. Act. 
The defendants contended that their tenures were 
maurashi mokarrari. ^he record-of-rights which 
was finally published in 19 2 recorded the tenan- 
cies as tenancies held at fixed rent and also con¬ 
tained a reference to the parties who created the 
tenancies in suit. The pattas which had been 
granted in 1847, 1878 and 1879, by the then shebait 
nxed the rent in perpetuity; and the succeeding 
shebaits accepted the pattas and recognised the 
tenancies as maurashi mokarrari. Plaintiff, 
though aware of the entries on the record-of- 
nghts as well as the pattas alleged that the ten¬ 
ancies were occupancy tenancies and claimed en¬ 
hancement on the ground that the prices of staple 
food crops had gone up, but did not challenge the 
pattas ‘as not binding on him or on the deity 

Held, that plaintiff not having challenged the 
pattas in the plaint, as he was, bound to do, there 
was no obligation on the defendants to plead 
legal necessity or to adduce evidence to that 
effect, and that in any case legal necessity could 
be inferred from the fact that the pattas had not 
been challenged for a long number of years by 
the successors of the grantors of the pattas even 
in the absence of a recital in the pattas themsel¬ 
ves of legal necessity. No enhancement could 
therefore be granted to the plaintiff [R. C. Mit¬ 
ter, J.) Ram Kishore Das v. Kedar Panda. 63 
C.L.J. 22. 

- S. 31-A— Applicability — Conditions—Area 
outside Monghyr. 

S. 31-A must not be applied except in the small 
area in the Monghyr District to which the section 
has been extended. The principles laid down in 
that section are not to be applied if the lowest 
rates paid for land of similar description can be 
ascertained. (Courtney-Terrell, C J. and James. 
J.) Jagdeo Narain Singh v. Tula Singh. 170 
J C 593=3 B.R. 744=10 R.P. 137=18 Pat.L T 
197=1937 P.W.N. 238=A.I.R. 1937 Pat. 430.* ' 

Ss. 32 and 35— Scope—Claim to enhance¬ 
ment Rents paid found to be low—Full enhance- 

Q.. D .—28 
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ment under S. 32. if to be allowed — Duty to apply 

S. 35 and find out what would be fair and equita¬ 
ble. 

From the mere fact that the rents paid by the 
tenants are low, it does not necessarily follow 
that the full enhancement on a strict reading of 
S. 32 of the B, T Act ought to be allowed. S. 35 
of the Act should be read as saving an officer 
who is applying the provisions of S. 32 from the 
anomalous position in which he might find him¬ 
self otherwise, of being obliged to take as a 
basis for further payments comparatively recent 
conditions which he might know have already 
ceased to exist. S. 35 has also to be apphed to 
see what rate of enhancement would be fair and 
equitable. ( Courtney-Tcrrell , C.J. and James , 
/) Jagdeo Narain Singh v. Tula Singh. 170 
I.C. 593=3 B R 714=10 R P 137=18 Pat.L T 

430~ 1937 PWN - 238: = AI -R 1^37 Pat 

:-S. 38 —Construction —“ Permanent ”— Mean¬ 

ing of. 

The word “permanent” must be read with re¬ 
ference to the circumstances of the case. The 
deterioration must be such deterioration as 
would continue to have effect from year to year 
unless and until something is done to remedy if. 
The fact that it can be remedied by expenditure 
of capital and labour will not prevent its being 

purposes of S. 38 and similar 
provisions of law as a permanent deterioration. 
(Rowland, J.) Lal Behari Singh v. Mahabir 
Mahton. 163 I C 522=9 R.P. 33=1936 P.W. 
N. 314=A.I.R. 1936 Pat. 414. 

“7 38 Falkar rent — Tenant claiming reduc¬ 

tion — Onus of proof. 

Where a tenant claims reduction of the falkar 
rent by reason of the fact that any of the trees on 
which the assessment had originally been made 
had ceased t > exist or that any of the trees in 
respect of which it was sought to recover falkar 
had been planted by the tenant himself, the onus 
of proving that lies on him. (Edgley, J.) K. C 
De v. Hira Bewa. I.L.R. (1937) 1 Cal. 491=167 
J C. 461=9 R.C. 695=41 C.W.N. 88 =A.I.R. 
1937 Cal. 51. 

~ ~ S. 38— Right to abatement — tl Deteriora- 

tion” Nature of—Omission of landlord to keep 
irrigation system in order ~ Effect—Right of 
tenant to abatement in suit for rent Pleadings. 

The deterioration contemplated by S. 38 of the 
Bengal Tenancy Act is a deterioration of the soil 
which must be more or less of a permanent 
character, namely, by a deposit of sand or other 
specific causes, sudden or gradual. Where the 
productive capacity of the land depends on irri- 

mere i2L ? t lhat for want of irrigation 
the land does not yield as much produce as it did 
before cannot amount to a permanent deteriora¬ 
tion of the soil so as to entitle the tenant to an 

abatement of rent. If, however, it is shown that 
as a result of some local custom or contract the 

landlord is not entitled to receive the full rent 

unless he maintained the irrigation system in 
good order, suitable relief can be given to the 

Rn?f T u T* f °f rent by the landlord. 
But for this to be done, the case, whether based 

?n n tL USt ? m ^ r contract ’ must be clearly made out 
in the pleadings and supported by proper evi¬ 
dence. A tenant may also counterclaim f or 
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damages when he has sustained any loss owing to 
the omission on >he part of the lan llord to carry 
out his ob igation to him or to the tenants in 
general. ( Courtney-Terrell . C J. and Fazl Ali, J ) 
Somf.shwak Nath Singh v Raghubansh Lal. 
178 I C 495=11 R.P. 264=5 B R. 106=1938 P. 
W.N 411 =A.I R. 1938 Pat. 514. 

-S. 38— Suit for rent — Plea of reduction of 

rent—Reduction allowable—Extent of. 

Where in a suit for rent by a landlord the 
tenant takes a plea of reduction of rent, the Court 
should not give effect to the plea to a greater ex¬ 
tent than is warranted by the written statement 
submitted by the defendant. The Court is not 
entitled to make its own calculations. ( Rowland , 
J.) Lal Behari Singh v. Mahabir Mahton. 
163 I C. 522=9 R.P. 33=1936 P.W.N. 314=A.I. 
R 1936 Pat 414. 

-S. 38— Suit for rent by landlord — Plea for 

abatement of rent by tenant—If open. 

The principle of S 38 applies not only to suits 
instituted by a tenant for abatement of rent but 
also to a plea for abatement of rent taken by a 
tenant in a suit for rent by the landlord, in which 
he is a defendant The tenant is entitled to raise 
such a plea and what he has to show is perm inent 
deterioration leading to failure of outturn. 

( Rowland , J.) Lal Behari Singh v. Mahabir 
Mahton. 163 I C 522=9 R.P. 33=1936 P.W. 
N* 314=A.I R. 1936 Pat. 414. 

-S. 38— Tenant holding under —Istimrari 

mukarrari lease — Right to abatement of rent — 
Natural justice — Applicability. 

There is no warrant for holding that a tenant 
who holds under an istimrari mukarrari lease is 
entitled to claim reduction of rent on the ground 
that his land has permanently deteriorated or has 
become useless for cultivation. Nor can the prin¬ 
ciple of natural justice and equity be invoked for 
the purpose. Where the rent has been perman¬ 
ently fixed by contract, the rights and liabili'ies 
of the parties are regulated by contract, and when 
the terms of such a contract cannot be said to 
have been unfair at the date when the contract 
was entered into, the principle of natural justice 
cannot be invoked to relieve one of the parties of 
some hardship which might have been provided 
against in the contract but which the parties have 
omitted to provide for. There is therefore no 
justification for extending the principles under¬ 
lying S. 38 to a tenant holding under an istimrari 
mukarari lease. ( Courtney-Terrell , C. J., Mac- 
pherson and Fazl Ali, JJ.) Dukh v Lal Ciiau- 
dhury v. Mst. Manabati. 15 Pat. 594=163 I C. 
1003=9 R P. 69=17 Pat.L.T 339=1936 P.W.N. 
373=A.I.R. 1936 Pat. 341 (S B ). 

-Ss. 38 and 52—Tenant holding under mu¬ 
karari lease—Right to abatement of rent. See 
Bengal Rent Act, S. 18. 17 Pat.L.T. 339=A.I. 

R. 1936 Pat. 341 (S.B.). 

-S. 38— Tenure holder — Right to benefit of 

section. 

S. 38 of the B. T. Act applies only to an occu¬ 
pancy raiyat, and a tenant cannot invoke it to his 
aid unless it is clearly established by him that he 
is an occupancy tenant. A tenant who is only a 
tenure-holder cannot get the benefit of the sec¬ 
tion. {Courtney-Terrel, C. J. and Fazl Ali , /.) 
Someshwar Nath Singh v. Raghubansh Lal. 
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178 I C 495 = 11 R P. 264=5 B.R. 106=1938 P. 
W.N. 411=A I.R. 1938 Pat. 514. 

-Ss. 44 (c) and 116— Applicability — Verbal 

lease for one year—If one for “term of years '*— 
Status of tenant — Ejectment—Liability of tenant. 

The words ‘term of years’ in S. 1 >6 in the con¬ 
text in which tbey occur cmnot be read as ap¬ 
plying to a verbal lease for one year or less. And 
unless a proprietor when leiting out zirat takes 
the precaution of letting “under a lease for a 
term of years or under a lease from >ear to 
year", the tenant inducted on the land, if he is a 
ra’yat within the definition of S 5 (2), will get 
the benefit of the provisions of Ch. 6 thereof. 
Therefore a tenant who has been inducted on the 
zirat land as a raiyat by a verbal lease for one 
year only, becomes a non-occupancy raiyat as 
S. 116 does not apply so as to bar the operation 
of Ch 6 Nor is he liable to be ejected under 
S. 44 (c) at the expiry of hi> le*«e as he has not 
been admitted to occupa»ion of the land under a 
registered lease. (Rowland. J) Kun.T Bihari 
Thakurv Umashankar Prasad. 173 I.C. 237 
=10 R.P. 388=4 B.R. 228=A.I.R. 1938 Pat. 38. 

-S. 48 (as amended in 1928)— Applicability 

—Rent claimed for Period after new Act came 
into force. 

Where the period for which the rent is claimed 
in a suit is after the new Act came into force, 
the rights of the parties must be governed, by 
S. 48 of the new Act, as the bar which was im¬ 
posed by the o'd section has now been removed. 

(Nasim Ali and Mukherjea, JJ.) Jodhan Pra¬ 
sad v. Haji Mahammad Yunus. 42 C W.N. 992 
=176 I.C 1006 (1)=11 R.C. 190 (1)=A.IR. 
1938 Cal. 160. 

-(as amended in 1928), S. 48— Scope —If 

retrospective — Under-raiyati created prior to 
Amending Act—Rent claimable by landlord. 

In the case of an under-raiyati created prior to 
the passing of the Bengal Tenancy Amending Act 
of 1928, the landlord is not entitled to recover 
rent from this under raiyati at a rate exceeding 
the rent allowed by the old S- 48, for the period 
before the coming into force of the new S. 48. 
although there is no such bar for the period 
subsequent to the coming into force of the new 
section The fact that the suit is instituted after 
1928 makes no difference. ( Nasim Ali and 
Henderson, JJ.) Ahmad Akanda v. Bahar 
Uddin Shah. 40 C.W.N. 569=64 C.L J. 1. 

-S. 48—Scope—Non-comoliancc with— 

Effect—Decree without preliminary order—Exe¬ 
cuting Court—Power to refuse execution. See 
Execution—Exfcuting Court. 40 C.W N. 1293. 
-S. 48 C, Cl. (d) and proviso (i) (2)— Con¬ 
tinuous possession by under-raiyat for 12 years — 
Computation of period—Period covered by eject¬ 
ment notice—If should be excluded. 

If an under-raiyat has been in continuous pos¬ 
session of his holding for more than 12 years on 
the date on which the ejectment notice expires, 
he is protected by proviso (i) (2) to S. J 8-C of 
the Bengal Tenancy Act and is not liable to eject¬ 
ment. In computing the period of his continuous 
possession, the period covered by the ejectment 
notice should be included. Neither S. IS (3) of 
the Limitation Act nor anything contained in 
S. 185 of the Bengal Tenancy Act would appear 
to operate so as to exclude from the benefit of 
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the proviso to S. 48-C, any period covered by the 
ejectment notice. (Edgley , /.) Krishna Kanta 
Ghosh v. Rajeshwar Ghosh. I.L.R. (1937) 1 
Cal 499=174 I C. 31=10 R C. 605=A.I R. 1937 
Cal. 656. 

-—S. 48-C proviso (i) (2 )—Continuous pos¬ 
session for 12 years as under-raiyat—Necessity 
for. 

The language of proviso (i) (2) of S. 48-C of 

the Bengal Tenancy Act clearly implies that, if an 
under-raiyat claims protection from eviction 
under this proviso, he must show that he has 
been in continuous possession of the demised 
land as an under-raiyat for a period of 12 years 
or more. This proviso cannot, therefore, be 
brought into operation, if a person was in pos¬ 
session of a holding as an under-raiyat for 9 
years, thereafter as a bargadar for one year, and 
again as an under-raiyat for four years. ( Edgley. 

A HAM MAD V. Abdul Gania Mia. I L.R. 
1 Cal. 367=44 C.W.N. 330=A.I.R. 1940 

Cal. 441. 

- S. 48-C (c) and (d) — Under-raiyat holding 
under lease specifying no term—Liability to 
ejectment. 

„ ( T ( , he ,™ rd £ s ‘‘written lease” in Cls. (c) and (d) 
ot b. 48-C of the Bengal Tenancy Act, mean a 
written lease which is for a term. It follows that 
an under-raiyat holding under a lease in which no 
term is stated would be liable to ejectment under 
the provisions of Cl. (d\ and there can be no 
ground for suggesting that he would be virtually 
holding under a perpetual lease. (Biswas, J ) 
Abinash Chandra Gargary v. Raj Kumar 
Sardar. 183 I.C 141=12 R C 144—69 f L T 
225 =« CAV.N 356=A.I.R 1939 COl’ LJ> 

III' P c T oviso 2 ( f ) (as amended in 
}, 92 . 8) f d S - 178 ~ Scope— Under-raiyat holding 
iSST exec uted prior to and expiring after 

Continuous holding for over 12 years— 
Liability to ejectment 

rn^t?nn n ? e i~ r 5 lyat who has been holdin S f he land 
continuously for over 12 years, whether partly 

fe f ° r a e , ° r P art 'y after the amendment of the 
Bengal Tenancy Act in 1928, is protected from 
ejectment on the expiry of his lease. It is not 

♦Lff S L ar L f0 M C u aim, ? g im . muni ty from ejectment 
that he should have been in possession as under- 

raiyat for the whole period of 12 years. Where 
he has held the land as a service tenure for 
several years and subsequently becomes an under- 
raiyat of the same land under a lease executed 
and “JP * 1 ™* after the amended Act of 

I 9 ?’ ?n° V,S ,° 2 lfh H) of S. 48-C of the amended 
Act will apply, if he has been in possession of the 

land for over 12 years. The landlord cannot 
claim that he has got a vested right of ejectment 
on the execution of the lease prior to the enact- 
°f S. 48-C by the amended Act of 1928. 
b. 178 (/) of the new Act makes S. 48-C (1), 
Proviso (2) applicable to the case so as to take* 
away any such vested right of the landlord under 
the contract of lease. (Jack, J.) Biswambar 

1275 KRAVARTY Vm Kalidas Dhupi - 40 C.W.N. 

“ -S. 48-D —Decree not drawn up in proper 

form after preliminary order — Irregularity. 

i he fact that the decree was not drawn up in 
proper form after a preliminary order, amounts 
at the most to this that the final decree for eject¬ 
ment was made in an irregular manner. ( R. C 
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Mitter, J.) Subal Chandra Jana v. Surendra 
Nath Bera. 66 C L.J. 33. 

——S. 48 F —Scope and effect of—Under raiyat 
permanent lease amounting to full transfer 
without landlord's consent — Under-raiyat vacat- 
mg possession and leaving the place—Effect— 
Abandonment — Presumption—Absence of proof 
of relinquishment without arrangement for pay - 
1 merit of rent—If material—S. 87. 

I A transfer by an under-raiyat of his holding is 
i no ^ v ahd unless it is made with the previous con- 
; sent of the landlord, as under S. 4* of the B. T. 
j Act, the holding of an under-raiyat is heritable 
j but not transferable except with the consent of 
j the landlord. Where an under-raiyat grants a 
permanent lease of the land, which is in effect ’a 
1 . . r, without notice and without the 

permission of the landlord, vacates the land in 
favour of the lessee and then leaves the place, 
the permanent lease operates as an actual aban¬ 
donment or relinquishment of the land by the 
under-raiyat. The fact that there is no proof 
that the transferring tenant has relinquished the 
land without arranging for the payment of the 
rent as it falls due does not prevent the Court 
from presuming that the abandonment is com¬ 
plete; this circumstance cannot decide the ques¬ 
tion of abandonment. S. 87 of the B. T. Act is 
not exhaustive and the method described by it is 
not the only one by which a landlord can claim 
that the tenant has abandoned the land. ( Chose , 

tK Iajuddin Sheikh v. Umedali Meah. 64 C. 
L.J. 58. 

~T~. 4 .8-G (3) —Operation of—Occupancy 

right acquired by under-raiyat before enactment 
of section. 

The provisions of S. 48-G are sufficiently clear 
to deprive an under-raiyat of protection under 
S 160 (d) of the Act to which he may have been 
entitled by virtue of his status befoie that 
section became law. ( Edgley , J.) Narendra 
Nath v. Alanga Sundari. I.L.R. (1939) 2 Cal 
497=188 I.C. 196=12 R.C. 659=A.I.R. 1939 
Cal. 754. 

“ Ss. 48-H and 174 (3)—Bemeadi lease to 
under-raiyat registered without payment of land¬ 
lord's fee—Effect of—Rent sale 'of holding— 
Locus standi of under-raiyat to set aside sale. 

A bemeadi lease to an under-raiyat, that is to 
say, a lease without any definite term specified 
in it and in which there is nothing to show that 
it is meant to be a lease in perpetuity, does not 
come within the mischief of S 48-H of the B. T. 
Act. Such a lease, therefore, creates a valid 
interest in the holding, although registered with¬ 
out payment of landlord’s fee, and the under- 
raiyat has^ locus standi to make an application 
under S. 1/4 (3) to set aside a rent execution 
sale of the holding. ( Biswas , J.) Abinash 

t £ A -2P£F Y ?• Raj k umar Sirdar. 183 

LC 141—12 R.C 144=69 CL T 225=43 C W 

N. 356=A.I.R. 1939 Cal. 281. 

S ; 48-H Registration of under-raiyati 


lease without payment of landlord’s fee—Vali¬ 
dity—Subsequent payment—Effect of. 

The registration of an under-raiyati lease 
without payment of the landlord's fee has no 
effect, and the defect cannot be cured by a sub¬ 
sequent payment C Henderson , /.) Uebendra 
Chandra De v. J a mini Kumar Dey. I.L R A 
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(1940) 1 Cal. 156=185 I.C. 704=12 R.C. 402= 
43 C.W.N. 1209=A.I.R 1939 Cal. 744. 

-S. 48-H — Vndcr-raiyati lease infringing 

terms of section—Claim of landlord pre-emptor 
,‘pkhas possession — Under-raiyat , if can resist — 
Right to refund of premium. 

A person claiming under an under-raiyati lease 
created by the original occupancy tenant, which 
infringes the terms of S. 48-H of the B T. Act, 
is not entitled, to resist the claim for khas 
possession of the landlord who has obtained an 
order for pre-emption As, however, the land¬ 
lord pre-emptor succeeds only to the interest of 
the original tenant, he cannot repudiate the lease 
without refunding the premium paid by the 
under-raiyat. ( Henderson , /.) Debenpra 
Chandra Df. v. I am ini Kumar Df.v. I.L.R 
(1940) 1 Cal 156=185 I.C. 704=12 R.C 402= 
43 C.W.N. 1209=A I.R. 1939 Cal 744. 

-S. 48-H— Under-raiyati lease registered 

without payment of landlord's fee — Landlord's 
right to sue for such fee. 

If an under-raiyati lease by an occupancy 
raiyat is registered without payment of the land¬ 
lord’s fee in contravention of S. 48-H of the B.T. 
Act, the lease itself would be void as against the 
superior landlord. But the section does not 
entitle that superior landlord to sue for the 
unpaid landlord’s fee. ( Bartley and Nasim Ali , 
JJ.) Harendra Nath Mitter v. Hossainali 
Sana. 174 I.C 972=10 R.C 740=42 C.W.N. 
215=A.IR 1938 Cal. 254. 

—■——S. 49-K — Applicability—Member of ab¬ 
original tribe changing relit/ion and cnibracing 
Christianity—If loses bene fit of section. 

S. 49 {k) of the B T. Act does not become 
inapplicable to a member of an aboriginal tribe 
merely because he or she changes his or her 
religion and embraces Christiai ity. Notwith¬ 
standing chance of a religion a member of an 
aboriginal tribe can invoke tl»e provisions of 
S. 49 ik) ; and there is nothing in the B. T. Act 
justifying the importation of any fact with 
regard to the change of religion as affecting the 
status of a member of an aboriginal tribe. 
( Miller, J ) Karm00 Hansada v. Fanindra 
Nath Saren. 41 C.W.N. 32. 

-S. 49-K, proviso (b) (ii)— Caros —Bona 

fide mortgage registered more than one year be¬ 
fore 1923 —If protected. 

A bona fide morigage executed by a member of 
the primitive community called the C.aros and 
registered more than one year before 1923, in 
which year the provisions of Chap VI1-A of the 

B. T. Act were ex'ended to the Garos, comes 
within the saving provisions of S. 49-K, proviso 
( b) (ii) of the Act, and the mortgagee is entitled 
to sell the property in execution of his final 
mortgage decree. ( Derbyshire , C.J. and Syed 
Nasim Ali , /.) Ardh \ Chandra Saha v Na- 
mani Garoni. 182 I C. 666=12 R.C, 94=69 

C. L.J. 120=A I.R. 1939 Cal. 323. 

-S. 49-L— If mandatory. 

The provision of S. 49-L of the B. T. Act by 
which the Court executing the decree should 
allow the tenant a reasonable tunc within which 
to pay the amount due is mandatory. It is for 
the Court to give the reasonable time whether it 
is asked for by the tenant or not. ( Derbyshire , 
C.J. and Sycd Nasim Ali, J.) Aroha Chandra 
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Saha v. Namani Garone 182 I.C. 666=12 R.C, 
94=69 C L.J. 120=A.I.R. 1939 Cal. 323. 

-S. 50— Applicability—Variation in rent due 

to abatement consequent on compuisory acquisi¬ 
tion—If deprives tenant of benefit of presump¬ 
tion. 

Where the tenant has not been paying uniform 
rent to the landlord hut the difference in the rents 
paid is due only to abatement of rent on account 
of acquisition under Land Acquisition Act and 
not due to any variation in the rent, the tenant is 
entitled to the presumption under S. 50. ( Nasim 

Ali , J.) Kaj Nanihni Debi v. Bhusan Chandra 
Sen. 162 I C. 694 (1)=8 R.C. 647 (1)=A.I.R. 
1936 Cal. 234. 

-S. 50 —Fixed rate tenancy—Inclusion of 

small area of land on rent which is subject to cn- 
hancement—If affects status of tenant as fixed 
rate tenant. 

It is not a contradiction in terms that a fixed 
rate tenure or holding should comprise, besides 
an area held at a fixed rent or at a fixed rate of 
rent, an area carrying a rent which is liable to en¬ 
hancement in accordance with the law. When a 
tenancy is predominantly of the character of fixed 
rate, tlie addition of a small area which the 
tenant is not entitled to hold at fixed rate cannot 
affect his status as a fixed rate tenant. There is 
no reason for holding that a tenant may not have 
a fixed rate tenancy combined with an area the 
rent of which may be enhanced from time to time 
in accordance with law. ( Dhavlc. J.) Kamf.sh- 
war Singh Bahadur Hem Nath Jtia. 167 
I.C. 736=9 R.P 420=3 B.R. 313 = 17 Pat.L.T. 
747=A.I.R. 1937 Pat. 127. 

S. 50— Fixed rate tenant — Interest in excess 


land—Nature of—If same as in original lands — 
Right to fixed rate or same rate in cvcess lands. 

The nature of the interest acquired by a tenant 
in land adjoining the land settled with him by his 
landlord is not necessarily of the same kind as 
his interest in the land originally settled, but 
depends on the circumstances. The holder of a 
rent-free holding, for example, though he is en¬ 
titled to all land forming an accretion thereto, is 
not entitled to hold the same rent-free; similarly 
a fixed rate tenant cannot be held to be entitled to 
a fixed rate interest in the excess lands or an 
interest therein at the same rate as in the lands 
originally constituting the tenancy. ( DhavleJ.) 
Kamesiiwau Singh Bahadur v. Hem Nath 
Tha. 167 I.C. 736=9 R.P. 420=3 B.R. 313=17 
Pat.L.T. 747 = A.I.R. 1937 Pat. 127. 

-S. 50 —Presumption under —. Applicability — 

Amalgamation of holdings. 

The presumption arising under S. 50 of the 
B. T. Act is not affected by the fact of amalgama¬ 
tion of separate holdings into ore. (Fdglcy, J.) 
Lilarati Das i v. Ghitpur Got abari Co., Ltd. 179 
I.C. 587 = 11 R.C. 572 = 42 C.W.N. 637=A.I.R. 
1938 Cal. 481. 

-S. 50— Presumption under—Applicability to 

proceedings under S. 104-/7. 

In proceedings under S. 104-II, B.T. Act, a 
party can claim the benefit of the presumption 
under S. 50. although final publication has taken 
place, because it cannot be held that the particu¬ 
lars mentioned in S. 115 have been completely 
recorded so long a* any dispute remains pending 
which would immediately affect the record which 
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is being prepared. ( Courtney-Terrell , C.J. and 
James, J.) Pratap Mandal v Surpat Sinha. 
16 Pat. 377—170 I.C. 760 = 1937 P.W.N 588=3 
B.R. 765=10 R.P. 146=18 Pat.L.T. 554=A.I R 
1937 Pat. 417. 

-S. 50 —Presumption under — Rebuttal — Ab¬ 
sence of entry of jamas in books of accounts. 

The absence of entry of the jamas in the books 
of account is evidence of their non-existence 
under Ss. 9 and 11, Evidence Act, but it is diffi¬ 
cult to say that the Courts are bound to regard 
the absence of these entries as sufficient to rebut 
the presumption arising out of uniform payment 
of rent under S. 50, B. T. Act. {Jack, J.) Lila- 
bati Dasi v. Chitpore Golabai Co . Ltd 174 
I.C. 163=10 R.C. 650=A.I.R. 1937 Cal. 542. 

- -S. 50— Presumption under — Rebuttal— 
o mall variation m rent—Effect of. 

When the variation in rent is a small one or 
slight one, although unexplained, there is no 
rebuttal of the presumption which arises under 

7A w? B * Act or under the general law 

-A/, Jditter and B. N. Rau, JJ.) Prodyot 
Kumar Tagore v. Hirendra Nath Dutt. 

62 C L.J. 551. 

—— S. 50— Presumption under—Right to— 
Plaintiff entering possession of holding by virtue 
of purchase Landlord not recognising purchase 
and not taking rent from plaintiff—Right of 
latter to tack on his period of possession to that 
of his vendor. 

The plaintiff came into possession of the dis¬ 
puted holding by virtue of purchase which wa* 
not recognised by the landlord who instituted 
proceedings under S. 145. Cr. P. Code, against 
him. 1 he plaintiff was however allowed to re¬ 
tain possession of the holding as a result of the 
•decision of the Magistrate in that proceeding, and 
the landlord thereafter took no steps to evict the 
plaintiff. The plaintiff during the period of his 
possession did not pay rent to the landlord on 

. . . ^ ^ ’s unwillingness to receive 

rent from h!m. It was proved that during the 
period of possession of the plaintiff's vendor 
within the 20 years immediately before the insti¬ 
tution of the suit by the plaintiff under S. 10 of 

the B. T. Act, the rate of rent in respect of the 
holding remained unchanged. 

Held , that the plaintiff must be recorded as 
having stepped into the shoes of his vendor who 
mu't be recorded as his predecessor in interest 
within the meaning of S. 50 (2) of the B. T. Act 
and that the plaintiff was entitled to tack on his 
period of possession to that of his vendor in order 
to obtain the benefit of the presumption under 
that section. . 

Held further, that the plaintiff had succeeded in 
establishing that the rate of rent had not been 
changed during the 20 years before suit and that 
the mere fact that the landlord did not accept 
rent from the plaintiff during the period of his 
possession could not be of any advantage to the 
landlord. {Edgley J.) Lilabati Dasi v Ghit- 
pur Goi.abari Co., Ltd 179 I C 587=11 R.C 572 
=42 C.W.N. 637=A.I.R 1938 Cal 481. 

■-S. 50 — Principle of — Applicability—Suits ! 

not under Act. 

Even in suits which are not under the B. T, 
Act, the principle of S. 50 of the Act is a useful ! 
guide to the Courts in determining the nature of i 
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a tenancy, and a presumption similar to the one 
arising under the section may be accepted along 
with the other facts and circumstances of a case 
{Guha and M it ter, JJ.) Prodyot Kumar v 
Radhakishen 42 C W.N. 304 


—-Ss. 50 and 115 — Relative scope—Record of 

rights—Entry as to status of tenants—Bulk of 
land recorded as sharah muaiyan and excess land 
as otherwise—Effect of—Presumption under 
S. 50— If excluded. 

S 115 ot the B. T. Act, when it provides that 
the presumption under S. 50 shall not apply to a 
tenancy after the particulars mentioned in S. 102 
{b) have been recorded, does not mean that if the 
entry in the record-of-rights regarding the 
tenant’s sharah muaiyan status is challenged they 
will not be at liberty to support that entry by 
falling back on S. 50. Entries showing the bulk 
of the land as sharah-muaiycin and the excess 
land as otherwise will not defeat themselves. 

. . will carry a statutory pre¬ 

sumption of correctness, and if assailed the 
tenants can always fall back on S. 50 in support of 
t h e entries in the record. ( Dhavle, J ) Kamesh- 
war Singh Bahadur v. Hem Nath Iha 167 T 
C. 736=9 RP. 420=3 B R. 313 = 17 Pat L T 
747=A.I.R 1937 Pat. 127. * T ' 

Ss. 50 (1) and 52 — Construction — Fixed 
rate tenancies—Excess area—Assessment of rent 
—Increase in *ate of rent—If permissible—Fair 
and equitable rent —9. 112. 

Under S. 50 (1) of the B. T. Act, although it is 
true that a holding or tenure will remain at 
what tne Act Compendiously calls “fixed rates” 
the concluding words‘ except on the ground of 
an alteration in the area of the tenure or holding” 
only show when the rent or rate of rent may be 
increased and cannot be taken to mean that the 
increase in the rent must be proportionate to the 
area; they clearly include an increase in the rate 
of rent as well. S 52 is no doubt general in terms 
and does not deal specifically with tenancies com¬ 
ing under S. 50. But the general rule for assess¬ 
ment of excess area found in sub-S. (3) of that 

section is not inapplicable to “fixed rate” tenan¬ 
cies in absessme rent under S. 112; the 
sub-section prohibits rent which i s unfair 
and inequitable, and S. 112, esp dally 
when read with S. 104, does much the same 
by providing positively for the settlement 
of fair and equitable rates {Dhavle J) 

Kameshwar Singh Bahadurs Hem Nath’tha 
167 I C. 736=9 R.P. 420=3 B.R. 313=17 Pot 
L.T. 747=AI.R 1937 Pat. 127. at> 


- S. 50 (2)— Presumption under—Applicabi¬ 
lity and scope—Fixed rate tenant—Part of land 
recorded as sharah muaiyan and excess land 
otherwise—Enhance ability of rent in respect of 
excess land—If detracts from status of fixed 
rate as regards sharah muaiyan land. 

The presumption in S. 50 (2) of the B. T. Act 
cannot prevail in a case where the area of the 
holding admittedly includes a portion which has 
been commuted to nakdi at some time previous to 
the last twenty years but since the Permanent 
settlement, and the tenant cannot identify the 
plots for which the sharah muaiyan status ic 
claimed on the basis of payment of a fixed rate of 

rent for the entire holding for 20 years. But that 
is no ground for holding that a tenant may not 
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have a fixed rate tenancy combined with an area 
the rent of which may be enhanced from time to 
time according to the law. As regards the status 
of such a tenant, it wou d undoubtedly be unjust 
to him to leave out the fixed rate of the sharah- 
muaiyan element from the description ( Dhavle, 
/.) Kamf.shwar Singh Bahadur v. Hem Nath 
Jha. 167 I.C. 736=9 R.P. 420=3 B R. 313 = 17 
Pat.L.T 747=A I.R. 1937 Pat. 127. 

S. 50 (2 )—Presumption under — Rebuttal- 


Suit under S . 106, by occupancy raiyat claiming 
certain jamas to be Maurashi Mokarari for cor¬ 
rection of record of rights—Collection papers — 
Admissibility to rebut presumption. 

Where in a suit under S. 106 by a person re¬ 
corded as an occupancy raiyat, in respect of cer 
tain jamas, claiming them to be Maurashi Moka¬ 
rari and praying correction of the record-of-rights 
accordingly, the plaintiff is entitled to the benefi* 
of the presumption, under S. 50 (2) bv reason of 
his having been paying a uniform rent for a period 
over twenty y« ars before the institution of the 
suit, and the defendant landlords in rebutting the 
presumption rely upon their collection papers,the 
ab-ence of entries relating to the jamas in the 
collec'ion papers is evidence in the case, although 
its evidentiary value depends upon other facts 
disclosed in the.ca^e. The collection papers are 
admissible in evidence and are relevant to the 
question whether the jamas came into existence 
after the permanent settlement If the Court 
excludes from consideration the collection papers 
and finds that the landlords have failed to rebut 
the presumption under S. 50 (2) it-? finding is viti 
ated by an error of law. (Nasim /lli and Edgley . 
JJ ) Ananda Lal Chakravarty v. Narayan 
Chandra 166 I.C. 764=9 R.C 583=A I.R. 1936 
Cal. 481. 

S. 50 (2 )—Presumption under — Rebuttal- 


Variation in rent if to be substantial—Small vari¬ 
ation—If sufficient. 

In order that the statutory presumption of 
fixity of rent arising under S 50 (2) of the Ben 
gal Tenancy Act, may be rebutted, alt that is 
necessary to be ptoved is that there has been a 
real change or variation in the rent or rate of 
rent. 11 is not necessary that it should be a sub 
stantial one. The amount of the variation is only 
one of the elements to be considered in determin¬ 
ing whether there has been a real change If 
there is a variation even of a small amount, and 
if the excess amount had been actually rraliscd 
and is being realised by the lan llord, that fact 
will put an end to the presumption arising under 
S 50 (2). ( R C. Mitter. J ) Artfdali v. Sorra- 

sona Oassi I.L.R. (1937) 1 Cal 278=40 C.W. 
N. 1279=64 C.L.J 51, 

-Ss 50 (2), 103-B (3), 104-H and 115— Suit 

under S. 104 -H — Entry i)i favour of tenant in 
record of-rights challenged — Tenant—If can rely 
on presumption under Ss. 50 (2) and 103 -B (3). 

In a "Uit under S. 104 II, when the entry in the 
record of-rights in favour of the tenants is 
challenged, it is open to them to support its cor¬ 
rectness by proof including the presump ion laid 
down in Ss. 50 (2) and 10MW3), and there is 
not! ing to preclude this being done in S 115. 
(Dhavle. J ) Kamf.shwar Singh Bahadur v. 
Bacha KotRT 164 I.C 98=9 R.P. 88=1936 P. 
W.N. 436=A.I R. 1936 Pat. 446. 
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-S 52—Abatement of rent—Grantee of Sun- 

derbans land under S. 13 of Regulation III of 
1828— If can claim. See Bengal Land Revenue 
Assessment (Resumed) Regulation (III of 
1828) S 13. 42 C.W.N. 239. 

-S. 52— Abatement of rent — Right of tenant 

—Unlawful eviction. 

A landlord is bound to put his tenant in posses¬ 
sion If he fails to put his tenant in possession 
of the whole of the demised premises, he can only 
get rent for so much ol the demised premises of 
which he had put his tenant in possession. If he 
has discharged that duty and the tenant is actually 
put in possession, his duty is to maintain the pos¬ 
session of the tenant against all lawful ev ctions. 
The landlord's duty docs not extend to protect the 
tenant from unlawful evictions, that is to say, the 
evictions by persons who have not got any title or 
who have not derived any title from the landlord. 
If the tenant is unlawfu ly evicted from anv land 
of his tenancy, it is for him to recover the same 
from hisdisposse sor # If he does not choose to do 
so, he cannot on any principle of law whaisoever 
claim abatement of rent. ( R . C. Mittcr, J.) Sur- 
kndra Nath Mondal v. Bhudar Chandra 
Safuix. 177 I.C. 996=11 R.C. 307=67 C L.J. 
136=A.I.R. 19 8 Cal. 690. 

-S 52— Applicability — Conditions of — Ten¬ 
ant holding under mukarrari lease — Right to ab~ 
atement of rent on ground <*/ diluvion of land. 

S. 52 of the Beng <1 Tenancy Act is applicable 
even to a tenant hold ng under a mukarrari lease. 
But it i< applicable only when there is found to 
be any deficiency in the area of the holding or 
tenure from whatever cause. A tenant would be 
thus tn'itled to claim abatement of rent under 
the section if it can be ascertained that he has 
lost the whole or portion of the la id bv diluvion 
or some similar cause. (Courtney Terrell. C.J. 
Macphcrson and Facl AH, JJ ) Bukhalal Chau- 
dhury v. Mst. Manarati. 15 Pat. 594=163 I.C 
1003=9 R.P. 69=17 Pat.L.T 339=1936 P.W.N*. 
373=A.I.R. 1936 Pat 341 (S.B ). 

-S. 52—Applicability to fixed rate tenancies. 

See B. T. Act, Ss. 50 (1) and 52. 17PatL.T. 
747. 

-S. 52— Claim for additional rent for addi¬ 
tional area based both on kabuliyat and section — 
Landlord omitting to make measurement as pro¬ 
vided for in kabuliyat — Claim, if barred. 

A claim for additional rent in respect of addi¬ 
tional area based not on’y on the term* of the 
kabuliyat but upon the express provision of S 52 
of the B.T. Act, is not time barred simply because 
the landlord omitted to make the measurement 
which was provided lor in the kabuliyat, as the 
claim under S. 52 of the Act is a recurring right. 
(Mukherjea, J.) Kkdak Nath Bose v. Emandi 
Mondal 42 C.W N. 994. 

-S 52— Claim for rent for additional area — 

Standard of measurement—Presumption 

In a suit for additional rent in respect of addi¬ 
tional area, the presumption is that the staandard 
of measurement has not varied since the first 
h tt ing out of the lands, i f there is no evidt nee to 
the contrary adduced by the tenant. ( Mukherjea , 
J.) Ki dar Nath Bose v. Emandi Mondal. 42 
C.W.N 994 

-S 52— Construction — Liability of tenant to 

pay additional rent—When arises . 
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The words area for which rent has been pre¬ 
viously paid'’ mean the area with reference to 
which rent was assessed or adjusted. In order 
therefore to prove the area for which rent was 
being previously paid it is not necessary for the 
plaintiff to prove the area of the tenancy at its 
inception, and in order to determine whether the 
landlord is entitled to additional rent the question 
which has to be solved is whether the tenant is in 
occupation of the land f »r which no rent has been 
assessed and for which he is bound to pay rent. 
If since the -e of th** last assessment he has 
encroached on adjoining waste of the landlord he 
is liable for rent for the land encroached. If he 
has not encroached upon the adjoining waste and 
is in occupation of the same area which he pos¬ 
sessed when the rent was last assessed he may be 
liable to pay the additional rent if it is proved 
that rent was not assessed at a consolidated sum 
upon the entire area found in his possession but 
upon an assumed area or upon an area determined 

^ asU J re . r ? e ^' a Al he area * n possession. 55 
C-^Oand 25 C.W.N. 04, Rel on. (Nasim AH 

GOPAL CHANLRA ChAUDA V. 

C a't N d G ,§* 9 0 ^ *7™ 167 1 C 474=9 R.C. 690 
=A.I.R. 1936 Cal. 375. 

" S. 52 Enhancement of rent for excess area 
—Deduction of 10 per cent, on settlement area. 

When a suit is instituted for enhancement of 

r u nt i? r V he ground of excess area under S. 52 of 
. e D- T Act. the Court would be acting rightl\ r 
in reducing the settlement area by ten per cent 
before comparing it with the previous area as 
found on private measurement. <M C Ghose, J.) 

J A Y x^? DI ^S HE1K v ■ Ram esh Chandra Roy. 40 
C.W N. 1022. 

., S..52 —-Excess area within boundaries dis - 

cribed m kabuliyat—Landlord's right to addi¬ 
tional rent. 

A tenant executed a kabuliat nnd agreed 
therein to pay certain rent for certain area as¬ 
sumed to be comprised within boundaries descri¬ 
bed in the kabuliat He also agreed that if at the 
time of the survey there was an excess the land¬ 
lord would have a right to make a separate set¬ 
tlement for the excess land At the time of the 
kahuliat there had been no khas land of the land¬ 
lord on any of the sides of any plots demised by 
the kibu iat so that there was no room for 
encroachment. 

Held , that while entering into stipulation about 
payment of additional rent for excess area, the 
parties were not thinking of any land outside the 
boundaries mentioned in the kabuliat. The rent 
mentioned in kabuliat was not intended to be a 
consolidated rent for the entire land within the 
original boundaries for all time to come. It was 
taken to he the rent of the holding till after fresh 
measurement the actual area w»as ascertained 
The landlord was therefore entitled to get addi¬ 
tional rent for excess area if the'-e be any, within 
the original bound »ries (S.K Ghose and Nasim 
Ali, JJ,) Nanda Kphore Lalt/ Khetabuddin 
Ahmed 177 I.C. 670=11 R.C 265=A I.R. 1938 
Cal. 449. 

- S 52 —Precedents under — Value. 

Each case under S. *2, B. T. Act, ought to be 
studied with reference to its facts and with 
reference to the particular point or points which 
arose therein, and an attempt to spell out of a 


decision of any other case or cases a proposition 
of law which it did not intend to lay down can 
only lead to confusion. ( Biswas . J.) Nanda 
Kishore Lala v. Khetabuddin Ahmed 176 I r* 
^ 36 1 ~ 11R c - 88 = 42 C.W.N. 276=A I.R. 1937 

cai. o 62 . 


rTT“n;. 52 ~ Prin o-’ P L e undei *lying—Abatement of 
rent—Oiluvion—Rjght of tenant. See Landlord 
and Ientant—Abatement of Rent. 17 Pat L 
T. 339=A.I R. 1936 Pat. 341. (S.B ) * * 

— Ss. 52 and 183— Scope—Occupancy holding 
-Usage depriving tenant of right to reduction of 
rent on alluvion—Legality 

A usage whereby a tenant of an occupancy 
holding loses his right to reduction of rent on 
diluvion under S. 52 of the Bengal Tenancy Act 
and to re-occupy the land on its reformation is a 
serious derogation of the rights of an occupancy 
raiyat. Although a usage relieving a tenant from 
payment of rent for the diluviated portion of his 
holding may be of benefit to him and not incon¬ 
sistent with the Act, serious hardship would 
arise i f, for instance, a tenant having paid eleven 
years full rent for his holding were then to lose 
a substantial portion of his holding by tem¬ 
porary d;luvion, and were debarred from retain¬ 
ing his right to that portion on payment of rent 
A usage to that effect, even if proved, is not in 

accordance with law and is barred by the provi¬ 
sions of S. ? 3 , ttie Bengal | enancy Act. 
(Agarwala and Madan, JJ) R UDra Narain 

Z- K £DAR Nath Singh 18 Pat.L.T 477— 
3 B R 762=170 I. C . 754=10 R.P. 148=1937 P 
W N. 526=A.I.R. 1937 Pat. 458. 

~ S. 52 Scope and applicability of. 

C t _ . | | ,. ^ I ^ | even where the tenant is 

found to be holding land without any variation 
in the boundaries, the excess being merely due to 
the later measurement showing the area to be 
greater than the supposed previous area. The 
test is not what was the actual area before but 
what was the area, aciUdl or assumed, for or 
wuh reference to which the rent previously paid 
had been assessed. What S c 2 requires to be 
snown is land held in excels and such excess 
may be established even wiihin the limiis of the 
original boundaries, provided of course it is 
shown that the previous settlement was on the 
basis of the supposed area. On the other hand 
in some cases, S. 52 would not apply even when 
there is a real increase in a»ea of the holding It 
may so happen that at the time of the assessment 
of the previous rent the area might have been 
actually ascertained and specified, hut the settle¬ 
ment of rent might not have been on the basis of 
the area so ascerta m d, the rent being fixed as a 
consolidated sum. (Biswas, J.) Nanda Ktshore 
Khetabuddin Ahmed. 176 I C 336—11 
R.C. 88=42 C.W.N. 276=A.I R 1937 Cal 632 

, S \ 52 r~ S “ u f°r enhancement—Excess area 

Facts to be proved — Proved by measurement’ 

/ 1 *g C of 0r W ^ ,C ^ Tent was Previously paid'—Mean- 

In order to establish a tenant’s liabi’ity for 
addutona! rent, the first thing to he proved is 
that the tenant is m possession of land i n exc e ,i 
of the area for which rent has been previous^ 
paid by him. The excess area must be pro^d 
measurement. The collocation of th»° j 
“ proved by measurement’’ i°n the context i^ 
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BENGAL TENANCY ACT (1835), S. 52. 

which they occur in S. 52, T. P. Act, does not 
require evidence to be given of two measure¬ 
ments, one to show what is the land for which 
the previous rent was fixed and another to show 
what land the tenant is in possession now. What 
the section requires to be proved by measure¬ 
ment is the quantity of land held in excess and 
not the old area as well as the new area. 
Similar y the words “the a ea for which rent was 
previously paid by tenant” mean not the actual 
area of the holding at the time previous rent was 
assessed, but the determinate area with reference 
to which such assessment was made. For this 
purpose it is first necessary to determine whether 
the previous rent was at all assessed with refer¬ 
ence to area. The mere fact that the old area 
was arrived at by measurement will not be 
enough It will have to be further shown that 
the settlement of rent was made after measure¬ 
ment on the basis of the area so measured. 
( Biszvas, J. ) Nanda Kishore Lala v. Khf.ta- 
buddin Ahmed. 176 I.C. 336=11 R.C. 88=42 
C.W N. 276=A.I R. 1937 Cal. 632. 


BENGAL TENANCY ACT (1885), S. 67. 

-S. 52 (2) —Right conferred hy — Availabi¬ 
lity. 

Even assuming a grant of Sunderbatis land to 
be a case, its terms which provide for a measure¬ 
ment and revised assessment only once during 
j the whole term of 99 years, militate against the 
right conferred by S. 52 (2) of the Bengal Ten¬ 
ancy Act. ( Mitter and Biswas, J J .) Ambuj 
Bash ini Chowdhurain v. Secretary ok State. 

! I.L.R. (1938) 2 Cal. 1=42 C.W.N. 239=182 I.C. 
121=12 R.C. 5=A.I.R. 1938 Cal. 229. 

--S. 60—Dakhilas granted by landlord’s 

agent—If conclusive against landlord. 

Dakhilas showing payments of rent, granted by 
an authorised agent of the landlord are not con- 
1 elusive agiinst the landlord. S. 60 of the Bengal 
Tenancy Act does not prevent the landlord from 
proving that in fact no payments had been made, • 
and the the dakhilas were collusive documents. 
The only effect of .1 dakhila is this, tha» the onus 
is shifted on the landlord. {Mitter. J.) Jogendra 
Mohan Das v. Ramanath Karmakar. 43 C.W. 

' N 581. 


-S. 52— Suit for enhancement — Second 

appeal—New case — Permissibility. 

The burden which the landlord takes on him¬ 
self under S. 52, 13. T. Act, is to show the area 
for or with reference to which the rent was 
asses-ed or adjusted at the inception of the ten¬ 
ancy or at any intermediate assessment which 
followed. Where the landlord’s case both in 
second appeal and in the Courts below was that 
the area mentioned in the kabulivat was such 
area and this he attempted to establish in the 
Courts b< low by showing that this was the actual 
area of the holding at the time, out the findings 
being against him, he sought to argue in second 
appeal that this must in any case be assumed to 
be the area for which the previous rent was 
being paid. 

Held, that this was not such a new case as the 
appellant was not entitled to raLe in second 
appeal, it arises on the record as it stands, and is 
urged substantially as a question of law. 
(Biszvas. J ) Nanda Kishoke Lai.a v. Khetabud- 
din Ahmed 176 IC 336=11 R.C. 88=42 
C.W.N, 276—A I.R. 1937 Cal. 632. 

-— S. 52 (1) (a)—Burden of proof—Jama- 

bandi signed by tenant showing increase in area 
and e hanccment of rent—Effect—Plea of 
illegality of enhancement under S. 29—Onus. 
See Bengal Tenancy Act, Ss. 29 and 52 (1) (rz). 
40 C.W.N. 1330. 

-S. 52(1) (a)— Retrospective effect — Suit 


-S. 65 —Landlord purchasing tenure in exe¬ 
cution of money decree—Right to recover arrears 
of rent for anterior period. 

Per .S'. K. Chose. J. —If a landlord purchases a 
tenure in execution of a money decree against the 
tenure-holder the liability of the tenure for 
arrears of rent in respect of a period anterior to 
the auction purchase passes with the sale and 
attaches to the landlord-purchaser and the latter 
is n >t entiiled even to a money decree against the 
judgment-debtor tenant. The fact that the pro¬ 
clamation of sale winch resulted in the landlord's 
purchase did not contain any notice that there 
were rents in arrears for the anterior period is 
immaterial. 

Per Patterson. /.---The arrears of rent due to 
the landlord arc extin uiis'ied by his purchase of 
the tenure. (.S'. K. Chose and Patterson. 77.) 
Midnapur Zeminpary Co.. Ltd. v. Mrinai. Kvnti 
Roy. 182 I.C 110=11 R.C. 901 = 42 C W N. 
967=A.I.R. 1938 Cal. 681. 

-S. 65 —Sale of holding—Right of co-sharer 

landlord who has parted zvith his interest. 

The right to bring the Dnure or holding to sale 
.under S. 65 appertains exclusively to the land- 
! lord ; and a person to whom certain rents are due 
and who obtains a decree therefor after he has 
parted with the property in which the tenancy is 
situate, has no such right. ( P.dgley J.) Naren- 
dra Natii v. Alanga Sundari. LL.R. (1939) 2 
Cal. 497=188 I.C. 196=12 R.C. 659=A.I.R. 


pending in appeal. j 

Sub-S (1-a 1 inserted in S. 52 of the Tenancy j 
Act by the Amendment Act of 1939 was made 
applicable by S 3 of that Act to suits which ; 
were pending on the date of commencement of 
that Act. A suit must he deemed to he pending | 
during the pendency of an appeal filed in that 

suit (Ran, 7.) Nur Ahamedv. Rasik Chandra. 
44 C.W.N. 780=71 C L J. 493. 

_.S 52 (2)—Grant of waste lands in Sun- 1 

derbans to lotdar under Waste Land Rules— 
Part of grant diluviated —Claim for abatem. nt— 
If sustnnable. See Bengal Land Revenue 
Assessment Regulation, S. 13. A. I.R. 1938 Cal. j 

229 , ! 


1939 Cal. 754. 

-S. 67 —Interest on arrears of patni rent—If 

can be claimed. 

Interest on arrears of rent due in respect of a 
patni taluk cannot be claimed under S. 67 of the 
Bengal Tenancy Act, if according to the terms of 
the engagement between the parties no interest 
on arrears is payable. In view of the provisions 
of S. 195 (<*) of the Bengal Tenancy Act, as it 
stoo l in 1933. those terms cannot he affected by 
any provision contained in 1 lie Bengal Tenancy 
Art. {Mitter and Roxburgh, 77.) Kiran 
Chandra Roy v. Brojescharan Sen. I.L.R. 
(1940) 1 Cal. 442=71 C L.J. 110=44 C.W.N. 
415=A.I.R. 1940 Cal. 306. 
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S. 68 (2) —False suit by landlord — Dama¬ 
ges to tenant Award of , at twenty-five per cent. 
—. Propriety . 

Where a landlord is found to have instituted a 
suit for bhaoli rent against his tenant without 
resonable and probable cause the defendant is, 
under the provisions of S. 68 (2) of the Bengal 
Tenancy Act, entitled to be awarded damages of 
t\vent_v-five per cent, of the whole amount claim- 
ed. ( Macplterson and James, JJ.) Brinpaban 
Prasad z;. Banku Bihari Mitra. 15 Pat. 295= 
***}•&• 317=9 R.P. 282=17 Pat.L.T. 575=1936 
P.W.N. 598=3 B.R. 153=A.I.R. 1936 Pat. 595. 
-S. 70 —Order under—If a decree. 

An order of a Collector passed under S. 70 of 
the Bengal Tenancy Act is not a decree. It is an 
order in a proceeding which does not start with a 
plaint but with an application on which court- 
f ee ,s r^ re not P a yable as for a plaint. ( Agarwala 
and Varma , JJ.) Rameshwar Prasad Narain 
bmGH z/. Kunj B eh ari Mahto. 160 I.C. 27 (IV 
=8 R.P. 329=1936 P.W.N. 23=17 Pat.L.T. 36 
=A.I R. 1936 Pat. 125. 

---(as amended in 1928), S. 73, Proviso— 

Applicability — Transfer by one co-tenant — 
Transferee undertaking to pay part of arrears 
only—Liability of transferor. 

The proviso to S. 73 of the Bengal Tenancy 
Act, as amended in 1928, deals with a case where 
the liability to pay the entire rent has been taken 
over by the transferee. Such arrears must 
obviously refer to the whole of the arrears due. 
Where there has been a transfer by one of the 
tenants only, and the transferee has not taken 
u P on himself to pay the whole of the arrears due 
the proviso can have no application, and under 
the first part of S. 73, the transferor and the trans- 
feree, whether the transfer be of the whole of 
the holding or of a part, would be jointly and 
severally liable for the whole of the arrears due. 
{K. C. Mitter, J.) Amirul Islam v. Sarada 

tw U w A ?£ en ' 165 1 c 249=9 R C. 366=40 C. 
W.N. 149. 

-(as amended in 1928), S. 73, Proviso —If 

retrospective. 

S. 73, B. T. Act, as amended came into force in 
February, 1929, and has no retrospective opera¬ 
tion. The transferors of a holding are therefore 
liable for the arrears of rent of the holding for 
the years prior to the date of the coming into 
operation of the amended section. ( R. C. Mitter, 
J.) Amirul Islam v. Sarada Kumar Sen. 165 
I.C. 249=9 R.C. 366=40 C.W.N. 149. 

-—S. 74—Falkar— If part of rent. 

Where falkar is claimed as a part of considera¬ 
tion, for the use and occupation of land and 
arises from the inception of the tenancy it forms 
part of the rent for the demised premises. 

( Edgley , J.) K. C. De v. Hira Bewa. I.L.R. 
(1937) 1 Cal. 491 = 167 I.C. 461=9 R.C. 695=41 
C.W.N. 88=A.I.R. 1937 Cal. 51. 

“——S. 74— Old kistibandi patta—Small sum of 
moltana shown as payable—Recoverability — If 
abwab. 

r Where in a kistibandi patta the instalments 
put down include a small expense of moltana to 
be paid along with every instalment, and the 
document is of old times and record-of-rights 
shows the amount of instalment inclusive of 
moltana as the rent,. the small sum cannot be 
•deemed to be an abwab. ( M. C. Ghose , J.) I 

Q.. D .—29 
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Sac;hindra Kumar Roy v. Purna Chandra Pal. 

166 I.C. 1008 (1)=9 R.C. 643=A.I.R 1936 Cal. 
541. 

— -S. 74 — Scope—Rent payable—W hat is — 
Customary rent and actual rent—Claim to sum in 
excess of actual rent—Maintainability. 

The rent of a holding is that which is paid by a 
tenant for the use and occupation of the land. 
Actual rent is the rent actually agreed upon 
between the parties. A tenant may be inducted 
on land on an agreement to pay the customary 
rent; that is perfectly a good contract, and on 
proot of what has been customary, such rent is 
leviable. What must not be levied is something 

in excess of the actual rent agreed upon. It is 
not the concern of the tenant how the landlord 
actually devotes the money which the tenant pays 
him by way of agreement for the use of the land. 

♦if ^ ount h t as been definitely agreed upon 
that is the actual rent payable. ( Courtney-Ter - 

c™. S ,ml F Si igJUfSi ^‘-4 B 

?r 4 YS*»=““ pw -n“ sil: 

— -S..76 (2) (f) (as amended)— Effect—Riaht 

of tenant to erect building. 

.The only effect of the amendment of S. 76 (2) 
(.7) is that the description of dwelling-house is 
made more specific in the present Act. But it is 

to say that the ^nant is 
entitled to build without reference to area even 

though the effect might be to render the land 

unfit for the purposes of the tenancy. (S. K. 

jI ' Bhupendra Nath v. Elokf.shi Dasst 

m I.C. 294=11 R.C. 223=A.I.R. 1938 Cal.' 

—— Ss. 76 (2) (f) and ^-"Tenant"-Unrecog. 
mzed transferee of non-transferable holdinq— 
Right to erect permanent structure. 

Under S. 76 (2) sub-S. (/) and S. 77, a land- 
lord is not entitled to prevent his tenant from 
erecting a permanent dwelling-house whether of 
masonry bricks, stone or any other material 
whatsoever, for the tenant and his family toge¬ 
ther with all necessary out-offices. The right to 
erect a dwelling house is a right belonging to the 
tenant and to no other and even the tenant is 
eniitled to do so only for the benefit of himself 
and his f amily It belongs to the tenant by 

virtue of his relationship to the landlord and not 
by virtue of his rights of occupying the land An 

unrecognised transferee of a portion of a non- 

transferable holding does not stand to the land¬ 
lord in the relationship of tenant. ( Lodge J ) 

162^ C 61 A 7-8R D r S 6l" fi H I M t £ HA ™ 8a ^ 
Lot i.c,. ° o y—» K.C. 616=A.I.R. 1936 Cal. 243. 

j s ss ~Sub-lease created by raiyat void 
under-Superior landlord purchasing raiyali 
holding at rent sale after repeal of section—If 
can treat sub-lease as nullity. 1 * 

A siipcnor landlord who purchases a raivati 
holding at a rent sale after the repeal of S 
he Benga! Tenancy (Amendment) Act (IV of 
1928) cannot treat a sub-lease created by the 
raiyat before the repeal of that section as void 
and inoperative, even though such sub-lease was 
void under that section. ( Mukherjea Znd Ro J 
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BENGAL TENANCY ACT (1885), S 102. 


S. 86, Cl. (6) does not apply to a non*transfe- 
rable holding. Though the section speaks in 
general terms of a holding it has to be read with 
the other provisions of the Act. Occupancy 
holdings in the absence of proof of any custom 
to the contrary are presumed to be nori-transfe- 
rable. The mortgagee of a raiyat cannot claim 
that the surrender of the mortgaged property to 
the landlord could not be valid unless it was j 
made with his consent. ( James and Chatterjee, 
JJ.) Ram Chanderjiz'. Hf.m Chandra 18 Pat. 
184=182 I.C. 557=5 B R. 779=12 R.P. 21=20 
Pat.L.T. 469=A.I.R. 1939 Pat. 200. 

- S. 87— Abandonment of holding—Transfer 

by original tenant of portion of his holding to R 
before amendment of Act in 1 K) 28 —lie after 
amendment transferring remaining portion to K 
—No arrangement made regarding payment of 
rent in respect of former treated as having aban¬ 
doned his holding and landlord could evict R from 
portion transferred to him. 

It cannot be said that the transferee of a 
portion of a holding steps into the position of the 
former tenant except as regards that portion of 
the holding which has been transferred to him. 
As long as the original tenant retains the holding 
or a portion thereof the landlord has some secu¬ 
rity for the payment of his rent. If, on the 
other hand, the original tenant severs his con¬ 
nexion with the holding the only method by 
which the landlord can safeguard his interest is 
by pre-empting the portion transferred or by 
attempting to recover rent from the transferee in 
respect of the entire holding. Such a course will 
afford the landlord no guarantee that he will be 
able to recover rent for any portion of the hold¬ 
ing that may have been transferred previously 
by the original tenant unless that tenant has 
made proper arrangements for the payment of 
the rent as it falls due. An original tenant trans¬ 
ferred, before the passing of the Bengal Tenancy 
Amendment Act of 1928, a portion of his hold¬ 
ing to R. Subsequently, after the passing of the 
Act of 1928, he transferred the remainder of the 
holding to K. He had made no arrangement regar¬ 
ding payment of rent with regard to that portion 
of the tenancy which had been transferred to R 
before the passing of the Bengal Tenancy 
Amendment Act. 

Held , that the original tenant must be treated 
as having abandoned his holding within the 
meaning of S. 87, B T. Act. The landlord was 
therefore entitled to re-enter and might evict R 
from that portion of the holding which was trans¬ 
ferred to him (Edgley, J.) Annada Prosadv. 
Ramjan Sarkar. I.LR (1939) 2 Cal. 471=70 
C.L J. 501 = 186 I.C. 555=12 R.C. 478=44 C.W. 
N. 118=A.I.R. 1940 Cal. 6. 


-- S. 87—Scope—If exhaustive—Under-rai- 

yat granting permanent lease without landlord’s 
consent and vacating land and leaving place— 
Abandonment—Presumption. See B.T. Act, S. 

48-F. 64 C L J 58. 

-S. 87 (4)— Applicability — Permanent lease 

by under-raiyat. 

S. 87 (4) of the B. T. Act is not applicable to a 
permanent sub-lease by the under-raiyat, but 
only to a sub-lease for 'a term. (Chose, J ) 
Iajuddin Sheikh v. Umepali Meah. 64 C.L.J. 

58. 

-S. 87 (5) (c)— Applicability. 


S. 87 (5) ( c ) of the B. T. Act can only apply to 
an under-raiyat of the first degree and not to an 
under-raiyat of the second degree. A permanent 
sub-lease by the under-raiyat without the con-ent 
of the landlord being invalid, the sub-lessee under 
such a lease cannot get the protection of S. 87 
(5) (c). ( Ghose, J ) Iajuddin Sheikh i/. Ume- 

dali Meah. 64 C.L.J. 58. 

-S. 88, (ii)— Applicability — Putni tenures. 

S. 88, Cl (ii) of the B. T. Act is not applicable 
to putni tenures, and the Civil Court has. there¬ 
fore, no power under that provision to order dis¬ 
tribution or apportionment of the rent of a putni 
tenure. ( Nasim Ali and Ran, JJ ) Jagadish 
Chandra v Ishan Kumari. I.LR. (1940)1 
Cal. 318=188 I.C 304=12 R.C. 667=44 C.W N. 
192=A.I.R. 1940 Cal. 212. 

-S. 88, Proviso 2—Kabuliyat involving divi¬ 
sion of original holding without consent of all co¬ 
sharer tenants — Validity—Inclusion of ncw land 
in kabnliyat—Effect of. 

New kabnliyat which involves a division of the 
original holding without the consent of all the 
co-sharer tenants of that holding is invalid under 
Proviso 2 to S. 88. The fact that new land had 
been included in the kabnliyat does not make any 
diffeience to the validity of the kabuliyat itself. 
(Edgley, J ) Mahenpra Chandra v. Rajanx 
Kanta'. A.I.R. 1939 Cal. 609. 

-Ss. 94 and 99 —Common manager appointed 

by proprietors — Removal—Jurisdiction of Dist¬ 
rict Judge. 

Where in pursuance of a notice under S. 94 of 
the B. T. Act, all the co-owners appoint a com¬ 
mon manager of their estate, the District Judge 
has no jurisdiction thereafter to remove him 
under S. 99 of the Act and to restore the manage¬ 
ment to the co-owners. (Nasim Ali and Edgley , 
JJ.) Jogf.ndra Nath Mukhkrjee v Kshitesh 
Chandra Roy Choudhury, 40 C W.N. 1312. 

-S. 95 —Common manager— Position of -If 

agent of proprietors. 

A common manager of an estate appointed by 
the District Judge under S. 95 of the B. T. Act is 
not an agent of the proprietors of the estate 
placed in his charge. (R. C. Mittcr , J.) Brinpa- 
ban Chandra Mitra v. \tui. Krishna Basu, 
164 I.C. 728=9 R.C. 267=40 C.W.N. 92. 

-S. 102— Record-of-rights—Statement of 

particulars. 

It is not wrong for the settlement authorities 
to state in the record of-rights the amount of 
rent payable for the land or whether it is assessa¬ 
ble to rent. (M. C. Ghose and Mukhcrjea, JJ.) 
The Nuddia Mii.ls Co., Ltd. v. Rat Lakshmi 
Debi. 64 C.L J. 530. 

-S. 102 (dd) —Dispute between neighbouring 

proprietors—Settlement Officer's jurisdiction to 
decide. 

A Settlement Officer has authority to decide a 
dispute between two neighbouring proprietors 
under the provisions of S. 102 (dd), 19 Cal. 641, 
Diss. (M. C. Ghose, J.) Humayun Raja Chau- 
dhury v. Tyopirmoyef. Debi. 168 I.C. 270=9 R. 
C. 789=A.I.R. 1936 Cal. 452. 

-Ss 102 (11) (gg) and 103-B— Scope —Fard 

-ab-pashi —Entry in stating that raiyat will be 
liable to pay existing rent if landlord fully main¬ 
tains existing irrigation arrangement—If autho¬ 
rised—Presumption of correctness. 
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An entry in the fard-ab-pashi to the effect that 

. a ■ ^ tr an obligation to pay the 

existing rent to the landlord if the arrangements 
“P 1 * * c ! 1 rr ^aiion are fully maintained, is one which 

o e i?o t 3 lel J ier ' t 0fficer authorised to make under 
S. 102 (11) (#£) of the Bengal Tenancy Act in 
the jard-ab-pashi, -which is part of the record- 
ot-nghts. Such an entry must be presumed to 
be correct under S 103-B of the Bengal Tenancy 
Act. ( Harries. C.J. and Fozl Ah, J .) Kapilpeo 

\ £ LI Raza - 19 Pat. 104—1940 P W 

N. 280=A I.R. 1940 Pat. 322. 

Ss. 102 (j) and 103-B —Scope and effect 


AND REVENUE 


454 


Entry in record-of-rights that land is rent-tree— 

* resumptive jorce of — Rebuttal—Mode of—Suit 
to declare entry erroneous and for assessment of 

fair reni-Burden of proof—Proof that land lies 
within zamindari—If sufficient. 

In a suit for a declaration by a landlord that 
the entry ini the record-of-rights to the eflect that 
the land held by the defendant tenant is rent-free 
and for assessment of a fair rent, it is not enough 
tor the landlord to merely show that the land in 

question fell within the ambit of his zemindari. 

The effect of Ss. 102 (;) and 103-B of the B. T. 
Act is that the entries in the iecord-of-rights 
are given presumptive force, and those entries 
must prevail unless the presumption is rebutted 
by positive evidence that the land in question was 
in fact assessed to rent, unless the lardloid 
proves that his suit must fail. ( Courtney-Terrell , 

=A N I.R 1?37 ^i C 408 4=3 B R - 646=10 R P 59 

Ss and 191 —Fresh settlement of 

oi rZhf Tl e m reSpeCt ° f Entry in record - 

of-rights showing increase in rent of holdina 

KriZjff therein—Presumption of correctness— 
Rebuttal by lease granted after Act. 

fresh settlement of land revenue was made 

settleme C nt°p V® Uk not sub J'ect to a permanent 

\ d - an entry was made in the record- 

nf rhnM ShOW l ng . an - ,nc / easein rent in respect 

rLf ln that taIuk * In a suit for 

rent at the higher rate mentioned in the record- 

aft"Ir g th S ’ lhC deftndant re,i ed on a lease granted 
after the passing of the Bengal Tenancy Act 

s owing that the rent of the tenancy was per¬ 
manently fixed at a certain rate. It was not 
shown that the right of the defendant to hold the 
tenancy at the rate mentioned in the lease beyond 
tne term of the previous revenue-settlement of 
the taluk was # expressly recognised by the 
revenue authorises. J 

Held, that by the provisions of S. 191 of the 
B. I. Act nothing in the lease entitled the defen¬ 
dant to hold at the rent mentioned therein and it 
could not, tl erefore be said that the lease proved 
the incorrectness of the entries in the record-of- 
rights. (Ran, J.) Boksa Bunjari v. Amana 
Khatu n. 44 C.W.N. 778. 

“~S. 103-B —Presumption under—Extent of. 
Ihe record-of-rights raises a strong presump¬ 
tion in favour of the recorded holder, but it is 
only presumptive evidence of the state of things 
at the date the record-of-rights was prepared, 
and cannot ordinarily raise a presumption in 
tavour of the recorded holder of his possession 

?L S .T e ea r 1 j er ^ ate * A.I.R. 1934 Cal. 707, Foil. 
civ air, 7.) Berojullah Sarkar v. Ayatul- 
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lah Akand. 176 I.C. 706=11 RC 159—fifi P 
L.J. 455=A.I R. 1938 Cal. 117 6 C * 

S. 103 B—Suit for assessment of fair rent 
t ^°ti r ent ;free grant—Burden of proof— 
Lands within plaintiff's regularly assessed estate 

—Effect tU record ~°f~ rig hts in defendant's favour 

In a suit for a declaration by a landlord that 
certain lands, which were recorded in the record- 
of-nghls as in possession oi the defendants as 
belagan, w^ere liable lo assessnent for rent and 
claiming that a lair and equitable rent should be 
assessed on he Court, if the defendants set up a 
ent- free title to the lands in dispute, ii the land¬ 
lord proves that the lards in suit lie within his 

shff U tl a H y as f £e5S £ d e ? ta,e ‘he onus is 

shifted on to the defei dants. If the plaintiff 

zami’nH 1 ’" lh a‘ the t 1?PUted lands are within his 
zamindari and within the area assessed to 

[[ 0 V , e ”“ e ' tbe defendants must establish their 
right to a rent-free grant, notwithstanding ihat 
the record-of-r.gHs is in favour of the defen- 
dants It is not for the plaintiff landlord to re¬ 
but the entry in the record. Even if there be no 

f. v ’ de " ce . addu ced by the plaintiff to the effect 
that the lards are within his zamindari, if the 

defending ’- n !K pla,n . t and ,h e admission of the 
defendants in their written statement lead to that 

the”™ T° n \‘gr de { erdar ' ,s have the burden on 
” ° e f' ab,1 -h. b y satisfactory evidence that 
be n n relleved of 'he obligation to pay 
ru/i , * h j r J’ 3 ' c<n ,‘ rac > or by some old grant. 
B^ahauiir . A J > arwala - Kameshw'ar Singh 

Bahadur zi. SakhawaiAjli. 167 I.C. 238=9 R 

1937 P^t 3 96 B R ' 283=17 Pat L T - 819 = A.I.R." 

—— Ss. 103-B and 50— Tenant not entitled to 

lot iTJI'V 1 Und / r rt' 5 °—Payment of same rent 
S 103-B 9 period ~ I f rebuts Presumption under 

It cannot be held in a case brought under the 
Bengal Tenancy Act that any presumption arises 
as to the fixity of rent from mere payment of the 
same rate of rent for a number of jears apart 
from the presumption arising under S. 50 of the 
Act. Where a tenant is not legally entitled to the 
presumption under S. 50, having regard to the 

K°tlh , e I l 0nS r)i >f d’ H . 5 . the Presumption relied upon 
by the landlord arising under S. 103-B regarding 

to hav ,r if S m th n e . rec °r d 'of- rl ghts cannot be said 

was held ee fr r ^ Utted by ' he faCt that tbe bolding 

was held at he same rate of rent for a long 
period. ( Edgley, J .) Dwarika Nath Saha v 
Rasik Lal Saha. 179 I C 992—11 p r 
A.I.R. 1939 Cal. 19 92-11 R. C . 643= 

Assessment of land added to an 


estate paying revenue-Comphint of wrong incZ 

"°n°f and tnDiara estate-Omission to /Je suit 
~Mf ct of—Bengal Act IX of 1847. 

* re on assessment of land which has been 
fp d ^ d to , a ” es ‘ate paying revenue to Government, 
the complaint of the tenant is that his lands have 

included in the Diana estate, he 
ought to institute a suit within six months of the 
final publication of the record-of-rights under the 

and V1 -t‘T °J S - 104 ‘ 1 l (iii) <d) of ‘ be B - T. Act 
and if he boes not do so, he must abide by the 

rent settled under the provision of the section 

provided the Settlement Officer had jurisdiction 

to settle rent under S. 104. The Settlement Officer 

has jurisdiction to settle rent for any land which 
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mail appear to the local Revenue Officer to be 
added to any estate p lying revenue to the Gov¬ 
ernment Collector, on m-pection of a map pre- , 
pared under S. 3 of -\ct IX of 1817 (Jack. J.) | 
Bhupati Ch \ran Dey v. Lalii Mohan Banerjee. 
42C.W.M. 403 

-S. 104— Permanent tenure at fixed rejit cre¬ 
ated by grantee of permanent lease under Govern¬ 
ment—Grantee subsequently surrendering perma¬ 
nent lease and taking lease for term—Settlement 
of rent of tenure after expiry of term — Jurisdic¬ 
tion of Settlement Officer. 

In 1827, G jvernenent granted a permanent lease 
to certain persons. Thereafter in 1840 the gran¬ 
tees created certain permanent tenures at fixed 
rent under the above permanent lease. These 
tenures were held by themselves. Thereafter in 
1853 the grantees surrendered the permanent lease 
and in its place took from G ivernment a lease for 
99yearsofthe same estate- In 1926, when the 
term of 99 years was over, the Settlement Officer 
settled the rent of the tenure under S. 104 of the 

B. T. Act at rates much more than the rates which 
had been fixed in 1840. 

Held , that the assessment was in accordance 
with law and not ultra vires. ( M. C. Ghose and 
Bartley, JJ.) Satindra Nath Choudhury v. 
IIarendra Nath Choudhury. 178 I.C 335=42 

C. W.N. 866=11 R C. 341=A.IR. 1938 Cal 
529. 

-Ss. 104 and 104-J— Record-of-rights — En¬ 
tries in—Conclusive nature. 

Where proceedings under Part II of Chapter X 
of the B. T. Act have been taken, only the entry 
regarding rent and not other entries in the record- 
of-rights is conclusive. ( R.C . Mitter and Biswas, 
JJ.) Srish Chandra Nandi v. Midnapore Ze- 
mindary Co.. Ltd. I.L.R. (1938) 2 Cal. 41=67 C. 
L.J. 202 = 181 I.C. 370 = 11 R.C. 802=A.I R. 1938 
Cal. 853. 

--Ss. 104, 104-J and 112— Settlement of rent 

under — Principles—Rent prevailing at rates settled 
at Permanent Settlement—If fair and equitable 
for excess area. 

Rents which have not been changed from the 
time of the Permanent Settlement would gene¬ 
rally be found to be very low for the present, and 
if the rents for excess areas are to be propor¬ 
tionate they would, again speaking generally, lie 
very low, svhile the rent settlement under Ss. 112, 
104 and 104-J, is to be a settlement of fair and 
equitable rents for tenants of every cl »ss. 
( Dhavle , J.) Kameshvvar Singh Bahadur v. 
Hem Nath Jha. 167 I.C. 736=9 R.P. 420=3 
B.R. 313=17 Pat. L T. 747 = A.I.R. 1937 Pat. 
127. 

-Ss. 104-A to F and 104-J— Settlement 

of rent ignoring contractual rights —Validity. 

S. 104 (2) read with S. 192 of the B. T. Act, 
does not empower the Revenue Officer to dis¬ 
regard the terms of contract entered into before 
the Act in settling rents for tenures under 
Ss. 104-A to 104-F. He has, therefore, no power 
to touch contractual rights acquired before the 
Act. By S. 104-J, the amount of rent is to be 
deemed to have been correctly settled within the 
meaning of the Act. Any rent settled by a Re¬ 
venue Officer ignoring such contractual rights 
cannot be deemed to have been correctly settled 
under the Act if in settling such rent he abro¬ 
gates such contractual rights and thereby exceeds 
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his powers under the Act. It cannot be presumed 
that the Revenue Officer in settling rent of a 
tenancy touched or imended to touch the con¬ 
tractual right of the tenants. If the entry is taken 
to have such effect, it w iuld be void and not bind¬ 
ing on the tenants ( Sycd Nasim Ali and Hen¬ 
derson, JJ.) Midnapore Zemindary Company, 
Ltd v Chandra Singh Dudhoria. 181 I.C. 674 
= 11 R.C. 828=68 C.L.J. 305 = A.I.R. 1939 Cal. 

1. 

->S. 104-H— Parties — Suit for declaration 

that status of defendant should be altered — Under¬ 
tenants recorded as occupancy raiyats—If neces¬ 
sary and proper parties. 

In a suit framed under S. 104-H the relief 
claimed must determine the question whether the 
under-tenant are or are not necessary parties. 
Where the plain ti ff asks fora declaration that the 
statuts of the defendants should be altered, the 
under-tenants or the persons who have been re¬ 
corded as occupancy raiyats of a portion of the 
same holding are necessary and proper parties, as 
the decision would not only affect the status of 
the defendant but would also affect the status of 
the under-tenants. (I Port and Manohar Lall, JJ ) 
Kameshwar Singh Bahadur v Bibi Fatma 17 
Pat. 150 = 173 I.C. 6=10 R.P. 383=4 B.R. 222= 

A I R 1938 Pat. 43. 

--—-S. 104-H— Scope — Suit under sub-S. 3 {c) — 

Landlord plaintiff failing to prove claim to in¬ 
crease of rent in respect of excess area in holding 
recorded as sharah muaiyan— Power of Court to 
reduce rent settled—Proper course. 

S. 101-H of the B. T Act, which is a special 
provi>ion of law entitling the Civil Court to in¬ 
terfere with the fair rents that the Revenue 
Courts are to settle under Ss. 104 to 104-J, em¬ 
powers any person aggrieved by an entry of a rent 
settled in the Settlement Roll, etc., to institute a 
suit in the Civil Court within six months from 
the final publication of the record-of-right, etc., 
on any of the grounds stated in sub-S. (3) of that 
section and on no others. Where in a suit insti¬ 
tuted by the landlord against the tenant under 
S 104-H (3) («.’) on the ground that the tenant 
belonged to a class different from that to which 
he is shown in tlie record-of-rights as belonging, 
the landlord fails to prove his case, the suit has 
only to be dismissed. Merely because the plain¬ 
tiff fails to make out his case for an increase, it 
is not open to the Court to reduce the rents 
settled by the settlement authorities in respect of 
excess areas, which the tenant is found to hold. 
When the tenant is primarily istimrari-tnukarrari 
or sharah-muaiyan tenant, and docs not claim to 
hoi 1 the excess area on the same terms as his old 
holding, the Court cannot reduce the existing 
rent ol the excess area merely because it errone¬ 
ously finds the entries to be incorrect. ( Dhavle , 
J.) Kameshwar Singh Bahadur v. Hem Nath 
Jha. 167 I.C. 736=9 R P. 420=3 B.R 313=17 
Pat.L.T. 747 = A.I.R. 1937 Pat. 127. 

-S. 104-H (4)— Applicability — Suit under 

S. 104-7/ (3) (c)— Plaintiff landlord failing to 
Prov • claim for increase—Power of Court to re¬ 
duce rent settled. 

Cl. (4) of S. 104-H of the B. T. Act can only 
apply to suits brought properly under it. It does 
not empower the Court to settle fair rents or to 
reduce rents alreadv settled, when the landlord 
suing under sub-S. 3 (e) fails to prove his case 
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for an increase. ( Dhavle, /.) Kameshwar Singh 
Bahadur v. Hem Na-th Jha. 167 I.C. 736=9 R. 

&,i 2 2r 3 B R 31 3=17 Pat. L.T. 747=A.I.R. 
1937 Pat. 127. 

—Ss. 104-J and 111-A— Applicability — Re¬ 
opening of area and rent settled by Revenue 
Officers — Procedure. 

Where the main reliefs prayed for, relate to 
the question of area of the tenancy and to the 
question whether the rent payable by the tenant is 
liable to enhancement or not, it is incumbent upon 
the plaintiff to proceed under S. 104-J if he wants 
to have the question of area decided and to have 
the question of rent settled by Revenue Officers 
re-opened ; this cannot be allowed to be done by 
an indirect method of having a declaration under 
S. 111-A. The Civil Court would not be justified 
in granting a discretionary relief by way of 
declarations, if the remedy by way of consequen¬ 
tial relief is unquestionably barred, which conse¬ 
quential relief is the ultimate object of the relief 
prayed by way of simple declarations. ( Guha and 
Khnndkar, JJ.) Mahim Chandra Guha v 
Secretary of State. 166 I.C. 734=9 R.C. 575= 
A I.R. 1936 Cal. 300. 

-S. 104-J and H— Effect of — Entries in re- 

cord-of-rights—Conclusive nature of. 

The effect of S. 104-J of the B. T. Act is that 

neither the landlord nor the tenant can challenge 
the amount of rent settled under Ss. 104-A to 
104-F except by a suit under S. 104-H. From this, 
it necessarily follows that other entries in the 
record-of-rights so far as they bear upon the 
amount of rent settled cannot be also challenged 
except by a suit under S. 104-H. The effect of 
S. 104-H is that the failure to get the entry can¬ 
celled by a suit under that section on the grounds 
specified therein precludes the civil Court from 
entertaining and giving effect to any plea which 
would have the effect of declaring that the 
amount of rent was not correctly settled under 
Ss. 104-A to 104-F. {Syed Nasim Ali and Hen¬ 
derson, JJ.) Midnapore Zamindary Company. 
Ltd. v. Chandra Singh Dudhoria. 181 I.C. 674 
=11 R.C. 828=68 C.LJ. 305= A.I.R. 1939 Cal. 
1 • 

-S. 104-J — Lease created before Act — Estate 

subsequently resettled with original temporary 
settlement holder—Enhanced rent entered in 
Settlement Record—Rent recoverable by land¬ 
lord. 

In the case of a lease which was created before 
the Bengal Tenancy Act the stipulation as to rent 
remains unaffected as between the contracting 
parties, although the estate is subsequently reset¬ 
tled by Government with the original temporary 
settlement holder and the annual rent is increased 
under Chap. X, Part II of the Bengal Tenancy 
Act. The fact that the tenant did not move the 
Revenue Officer under S. 104-E or 104-G or the 
Civil Court under S. 104-H does not make the 
entry of rent in the Settlement Records conclusive 
against the tenant under S. 104-J so far as the 
original landlord is concerned, and the rent reco¬ 
verable by the latter is the rent provided under 
the terms of his lease and not the enhanced rent 
recorded by reason of the settlement. (S. K. 
Ghose and McNair , JJ.) Sarada Prasad Ghose 
v. Prafulla Chandra Ghosh. 176 I.C. 671=11 
R.C. 145=65 C.L.J. 583=A.I.R. 1938 Cal. 188. 
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— —S. 104-J —Presumption under—Record-of- 
rights—Entry recording rent—Conclusive nature 
of. 

Though the presumption of correctness attach¬ 
ing generally to entries in the record-of-rights 

can be rebutted by evidence, the entry with regard 
to rent is on a different footing. It is conclusive, 
even if the other entries have been rebutted and 
proved incorrect ( Rowland , /.) Mahabir Singh 
Ramsumran Anantnidhi. 179 I C 753=5 B 

R. 283=11 R.P. 398=A.I.R. 1939 Pat. 44. 

- S. 104-J —Record of Rights mentioning 

progressive rent for number of years—Maximum 
rent to be in force for fixed period—No rent fixed 
after existing settlement—bight to enhance rent. 

There was progressive rent for a certain num¬ 
ber of ytars, and a maximum rent was mentioned 
which was to be in force for the last five years of 
the period of the existing settlement, there was 
no mention about the rent to be paid after the 
period of that settlement. 

Held , that when there was the occasion for a 
revision of settlement, there could be no bar to 
the rent being enhanced and the rent was not fixed 
in perpetuity. 54 I.A. 48; 54 C. 166 (P.C.), Rel. 
{Guha and Khundkar, JJ.) Mahim Chandra 
Guha v. Secretary of State. 166 I.C. 734=9 R. 
C. 575=A I.R. 1936 Cal. 300. 

“ S. 105— Application under — Court-fee — 
Appeal from decision of Revenue Officer to 

Special Judge—Court-fee—Court-Fees Act, S.7 
(n) and Sch. 1, Art. 1. 

. The amount of Court-fee payable on applica¬ 
tion under S 105 of the Bengal Tenancy Act be¬ 
fore a Revenue Officer raising issues under 

S. 105-A of the Act, as well as in appeals to the 
special Judge against the decision of the Revenue 
Officer therton is governed by the notification 
issued by the Government under S. 105 (3) of the 
Act. The proper Court-fee rayable is: ( i ) a 
stamp of 12 annas for each tenancy which is the 
subject matter of an application under S. 105, and 
( H) an additional ad valorem fee chargeable 
under Sch. I, Art. 1 of the Court-Fees Act, on the 
value of the subject-matter of the dispute in 
appeal, subject to a maximum of Rs.20. The 
value of the subject-rr atter in appeal must be 
determined under S. 7 (ii) of the Court-Fees Act, 
that is to say, in addition to the court-fee of 12 
annas a fee on ten times the difference between 
the fair rent claimed and the rent recorded in the 
record-of-rights subject to a maximum of Rs. 20 
f"r each of the Khatians must be paid. {Nazim 
Ali and Henderson. J J.) Charusila Dasi v Ab- 
hilas Bauri. I.L.R. (1937) 1 Cal. 103=168 I. 

f 8 36 20 C.t 9 80 E 4 C ,7 ° =40 ° W N 

S. 105-— Decree for enhancement of rent — 
Suit to set aside—Heirs of one of decree-holders 
not impleaded — Effect. 

Where in a suit to set aside a decree for enhan- 
cement of rent the heirs of one of the decree- 
holders who is dead are not impleaded, the decree 
cannot be set aside in their absence. {Jack, J.) 
Harshamukhi Dasi v. Nabakrishna Roy. 178 
I C. 941=11 R.C 437=A.I R. 1938 Cal. 609. 

7 T~ S ; IQS—Enhancement of rent—Right of 
landlord. J 

A zamindar holding under the perpetual settle- 
tneijt is entitled to enhance the rents of all rent 
paying lands, unless he is precluded from doing 
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so by a contract binding on him. Where the taluk 
was if '* describe ! as putni taluk but the potta 
mentioned Putni Regulat'on and also provided 
for assessment of khilla lands at the rate of the 
present settlement. 

Held, that the mere mention of these was not 
conclusive to show that the rent was fixed for all 
time and hence the landlord was entitled to 
enhance rent. (M. C. Ghose and B. K. Mukherji, 
J J .) Amar Krishna Chowdhury v. Surendra 
Bijoy Dewanji 171 I C. 632=10 R.C. 291=A. 
I,R. 1937 Cal. 148. 

--Ss. 105 and 109— Proceedings under 9. 105 

—Claim for additional rent for unassessed lands 
of tenancies not pressed—Suit for enhancement 
of rent is not barred. 

Under S. 109, the failure to press the claim for 
additional rent for unassessed lands of the ten¬ 
ancies in proceedings under S. 105 bars the land¬ 
lord from suing the tenant in Civil Court for in¬ 
creasing the rent of tenancies. {Nasim Ali and 
Edgley, JJ.) Gopal Chandra Chauda v. C. K. 
Nag & Co., Ltd 167 I.C. 474=9 R C. 690=A.I. 

R. 1936 Cal. 375. 

—S. 105—Proceedings under—Decision of 
Special Judge—Appeal to Hieh Court—Maintain¬ 
ability—Conditions See Bencal Tenancy Act, 

S. 115-C (3)^ 40^C W.N. 1149. 

--S. 105— Rent—Liability to enhancement or 

reduction — Presumption. 

The proposition is too well established that 
*'prima facie the rent is liable to enhancement on 
the application of the landlord or to reduction on 
the application of the tenant unless either of 
them has precluded himself by contract from 
claiming such enhancement or reduction respect¬ 
ively.” 54 I. \. 48, relied on. (M C. Ghose and 
Mukherjea, JJ.) Panchu Gopal Mukherjeev. 
Kumar Gocool Chandra Law. 66 C.L.J, 24. 

-—Ss. 105 and 107— Scope—Settlement pro¬ 
ceedings—•Rent fixed at definite lump sum—Effect 
of—Rent suit by landlord—Claim to sum in excess 
of and over and above the settlement rent — Main¬ 
tainability. 

When the rent has definitely been fixed in 
settlement proceedings under S. 105 of the Bengal 
Tenancy Act, it cannot, by reason of S. 107 of the 
Act, be made the subject of further litigation. A 
suit by the landlord against the tenant claiming a 
certain amount as patwari rent over and above the 
jama entered in the record-of-rights in respect of 
the holding is not maintainable. When the Settle¬ 
ment Officer has decided upon a definite sum and 
fixed the rent at a lump sum in respect of the 
holding, it is not open to the landlord in a suit to 
attempt to establish that the rent even in a limit¬ 
ed class of suits is other than the rent which the 
Settlement Officer has in fact found to be payab'e, 
(Courtney-Terrell, C. J. and Facl Ali, J.) Surjo 
Mohan v. Chhote Singh. 174 I.C 447=4 B R 
448 = 10 R P 521=19 Pat. L T. 365 = 1938 P W 
N.286=A.I.R 1938 Pat 319. 

-— S. 105 — Suit for assessment of rent — Land 

recorded as liable lo renl—Assertion of claim of 
Niskar—IVhen bars claim. 

Before the landlord’s right to assess rent in 
respect of land which has been recorded as liable 
to rent, can be barred, it is necessiry that the as¬ 
sertion of a claim of Niskar must be made to the 
knowledge of the landlord twelve years before 
the proceedings for assessment of rent. (M. C. 
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Ghose and R. C. Mitter, JJ.) Ananda Lal 
Chakravarty v Girindra Nath. 168 I.C. 806= 

9 R.C 876=A I.R. 1936 Cal 483. 

-S. 106 —Suit under—Transfer of interest of 

plaintiff pending suit—Continuance of suit. 

The trial of a suit under S. 106 of the B. T. 
Act cannot he arrested merely by reason of the 
transfer of the interest of the plaintiff pending 
suit. The transferee may, if he choo-es, obtain 
leave of the Court under O. 22, R. 10, C. P. Code, 
to continue the suit, but if he does not do so, the 
original plaintiff may continue the suit, and the 
transferee will be bound by the result of the liti¬ 
gation. ( Edgley , /.) Lilabati Dasi v. Ghitpur 
Golabari Co., Ltd. 179 I C. 587 = 11 R.C. 572= 
42 C.W.N. 637=A.I.R. 1938 Cal, 481. 

-S. 106— Suit under — Parties — Transferee 

of interest of tenant who was made pro forma 
defendant, not made party — Suit, if maintainable. 

The fact that in a suit under S. 106 of the B. T. 
Act the transferee of the interest of a tenant who 
was impleaded as a pro forma defendant was not 
made a party, does not render the suit non-main- 
tainable on account of the defect of parties. 

(Edgley , /.) Lilabati Dasi v. Ghitpur Golabari 
Co., Ltd 179 I.C. 587=11 R.C. 572=42 C.W. 
N. 637=A.I.R. 1938 Cal. 481. 

-S. 106— Suit under — Questions of title — 

Power of Court to consider. 

A suit for the determination of a bare question 
of title divorced from possession is not one which 
falls within the purview of S. 106 of the Bengal 
Tenancy Act. But this docs not mean that the 
Court is not under any circumstances to consider 
questions involving the title of the rival parties. 
In order to determine the nature of the posses¬ 
sion of a party with respect to a particular piece 
of land, the Court can in a suit under that section 
enter incidentally into questions of title. (S>m, J.) 
Secretary of State v. District Board ok Rang- 
pur. 185 I.C 454=12 RC. 373 = 70 C.L.J. 126 
=A.I.R. 1939 Cal. 758. 

-S. 106 —Suit under—Transportation of co- 

shercr defendant as plaintiff after , limitation — 
Jurisdiction of Court — C. P. Code. O. 1, R. 10— 
Limitation Act, S. 22 (2). 

In a suit under ’S. 106 of the B. T. Act, a co- 
sharer pro forma defendant can be transferred to 
the category of the plaintiff, although a period of 
four months has elapsed since the final publica¬ 
tion of the record of rights, and a decree can be 
passed in his favour. The Court clearly has 
jurisdiction to order the transfer under O, 1, 

R. 10, C. P. Code, and having regard to the provi¬ 
sions of S. 22 (2) of the Limitation Act no ques¬ 
tion of limitation can arise- (Edgley , /,) Lila- 
bati Dasi v. Ghitpur Golabari Co., Ltd. 179 I. 
C. 587 = 11 R.C. 572=42 C.W.N. 637 = A.I.R. 
1938 Cal. 481. 

-'(as amended), S. 109 —Applicability—Suit 

instituted after amendment — Proceeding under 

S. 105 withdrawn prior to amendment. 

S. 109 of the B. T. Act, as amended in 1928, 
applies to all cases instituted after February, 
1929, even though the proceeding under S. 105 
was withdrawn prior to the amendment. 61 C.L.J. 
127, Rcl. on. (M. C. Ghose. J.) Uday Chandra 
Chakravarty v. Ambika Chakravarty. 170 I. 
C. 259=10 R.C. 125=64 C.L.J. 547 — A.I.R. 
1937 Cal. 455. 
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— --S. 109— Applicability—Suit under S. 106—■ 

Dismissal as barred by limitation—Fresh suit by 
plaintiff more than 12 years later on the ground of 
title by adverse possession—If barred. 

Plaintiff’s father who had purchased the suit 
property in execution of a decree against the 
father of the defendants, brought a suit under 
S* 106 of the Bengal Tenancy Act to correct the 
entry in the Khatian where the defendants were 
recorded as being in possession: but it was dis¬ 
missed on the ground of limitation on 25-6-1911. 
In the next settlement in 1927, the defendants 
were again shown as being in possession, though 
the plaintiff’s father and afterwards plaintiff re¬ 
mained in possession of the property in spite of 
the dismissal of the suit under S. 106. Plaintiff’s 
objection to the settlement under S. 116 of the 
Orissa Tenancy Act having been dismissed he 
brought a suit in 1928 for a declaration of his 
title and confirmation of possession, asserting 
that by being in possession for more than twelve 
years previous to the suit, he had acquired a 

right to the disputed property by adverse posses¬ 
sion. 

Held, that S. 109 of the Bengal Tenancy Act 
did not bar the suit by reason of the earlier suit 
under S. 106, as the two suits were not in respect 
of the same matter, and that plaintiff was en¬ 
titled to succeed in the suit on the ground of title 
by adverse possession acquired after the date of 
the previous decision. S. 109 of the Bengal Ten¬ 
ancy Act would bar only a suit based on the same 
subject-matter as the previous suit which might 
have been dismissed or withdrawn and would not 
bar a suit on a different cause of action. 

( Courtney-Terrel. C.J.and Dhavle,J.) Nimat- 
charan Das v. Surendra Nath Ghosh. 3 B R. 
91=1936 P.W.N. 583=165 I.C. 854=9 R.P. 225 
=17 Pat.L.T 549=A.I.R. 1936 Pat. 606. 

~—--(as amended in 1929), S. 109, Proviso— 

Proceedings on application under 
and 106 withdrawn before amendment 
Suit instituted after amendment. 

The amendment is operative from the time 
o ini* 1 * . comes * nto force. The amendment to 
inon °* ^ ct came * nto force in February, 

j 9 ' roceedin gs on application under Ss. 105 
ana 106 of the Act were withdrawn before 
February, 1929, but the suit respecting the same 
matter was brought after February, 1929. 

Held, that the suit being instituted after the 
amendment came into force, it was maintainable, 
no matter whether the proceedings on the appli¬ 
cation under Ss. 105 and 106 were withdrawn 
before it came into force. ( M. C. Ghose and 
Mukherji , //.) Administrator-General, 
Bengal v. Sachindra Kumar Roy. 171 I.C 
834=10 R. C. 315=65 C.L.J. 90=A I.R. 1937 
Cal. 237. 

, -(as amended in 1928), S. 109, proviso- 
Applicability—Suit instituted after amendment 
came into force — Proceeding under S. 105 with¬ 
drawn before amendment—Suit in Civil Court- 
lf maintainable. 

The proviso to S. 109 of the Bengal Tenancy 
Act introduced by the Amending Act of 1928 
applies to a suit for assessment of rent instituted 
after the amendment came into force in 1929. 
Such a suit is, therefore, maintainable in a Civil 
Court, in spite of withdrawal of an application 
under S. 105 made before the amendment came 
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into force. ( Guha and Bartley , JJ.) Hingal 
Kumari Dassi v. Satis Chandra Pal. 175 I C 

73-10 R.C. 745=41 C.W.N. 737=A.I R. 1937 

V/ 3.1. 301. 

— —-S 109, Proviso— Proceeding under S. 105 
withdrawn before amendment—Suit instituted 
after amendment—If barred. 

. S. 109 of the Bengal Tenancy Act as amended 
in 1928 does not bar a suit for the assessment of 
a fair and equitable rent instituted after the 
amendment, although the withdrawal of the pro¬ 
ceeding under S. 105 took place before the 
amendment. ( Patterson , /.) Kameshwar Singh 
v. Hridoy Nath Sahoo. 182 I C. 413=12 R C 
62=67 C.L J. 111=A.I.R 1938 Cal 763. 

—•—(as amended in 1928), S. 109, Proviso— 
Scope If retrospective—Application under ^.105 
made before Amendment but withdrawn after — 
Suit in Civil Court—If barred. 

S. 109, Bengal Tenancy Act, as it stood before 
the amendment in 1928, was doing injustice both 
to the landlords and the tenants, by depriving 
them of their right to have the question of rent 
settled by the Civil Court, once an application 
under S. 105 was made before the Revenue Court, 
even though the matter was not decided by the 
Revenue Court. The proviso to S. 109 wa*s 
enacted by the Amending Act of 1928 to remedy 
this evil. The Court must therefore give the 
proviso the widest operation which its language 
will permit. Where therefore an application for 
enhancement of rent is made by the landlord 
under S. 105 before the amendment, and is with¬ 
drawn after the coming into force of the Amend¬ 
ing Act, and a suit for enhancement is subse¬ 
quently instituted in the Civil Court, the proviso 
applies to the cases and the suit is maintainable 
and not barred by S. 109. The proviso added in 
1928 merely affects the procedure and does not 
alter the rights of the parties by destroying or 
creating a new right of action. ( Nasim Ali and 
Edgley, JJ.) Suprabhat Chandra v. Bhupati 
Bhusan Mandal. 165 I.C. 294=9 R.C 370 (2) 
=63 C.L.J. 585=40 C.W.N. 773=A.I.R. 1936 
Cal. 307. 

-Ss. 109 and 105—Ex parte decision under 

S. 105— Subsequent suit by tenant for declaration 
of his niskar right—^Maintainability. 

An ex parte decision under S. 105 of the Bengal 
Tenancy Act does not operate as a bar under 
S. 109 of that Act to the institution of a suit by 
the tenant for a declaration of his niskar right in 
the land. But the tenant is not entitled to°a de¬ 
claration that the order passed under S. 105 is not 
binding upon him, as that is a matter which was 
the subject of the application before the Revenue 
Officer. ( Roxburgh , /.) Mahomed Rahul Amin 
v - I^nandhu Barni. 188 I.C. 247=12 R.C. 663 
=71 C L.J. 104=A.I R 1940 Cal. 235. 

———S. Ill Applicability—Application under 
b. 2o-J for recovery of money incidentally in¬ 
volving question of title—Stay of—Power of 

£° urt * S J% ? E *F* L Tenancy Act, Ss. 26-J and 
111. 63 C.L.J. 152=A.I.R. 1936 Cal. 263/ 

--S. 111-A—Applicability—Suit for declara- 

tion of extent or area and for declaring record- 

of-nghts incorrect—Maintainability—Proner 

A.I.R y i936 Cah E 3 N 00 AL TENANCY AcT > S ' 

——- s m-A— Smi to declare title of plaintiff 
and to declare that entry in record is incorrect— 
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Limitation — Starling point — Cause of action — 
Limitation .let, Art. 120. 

There are two courses open to person whose 
status and rights are entered wrongly in the 
record-of-rights. In the case of an entry adverse 
to the plaintiff, he is not bound to institute a suit 
for a declaration that the entry is wrong. He 
can wait, and when an invasion of his rights J s 
made on the basis of the entry, he can come in 
and sue tor a declaration of his title on the 
ground that the record is wrong; and the suit 
would be in time if brought within 6 years of the 
threatened invasion. He can also make the entry 
in the record-of-rights as the basis of his cause 
of action on the ground that the entry has cast a 
cloud upon his title ; one of the purposes of the 
suit being the removal of the cloud. If he makes 
the said entry as his cause of action, he must 
institute the suit within 6 years from the date of 
the final publication of the record-of-rights, 
under Art. 120 of the Limitation Act. The very 
fact that the entry records the plaintiff as possess¬ 
ing rights lower than what he claims, gives him a 
cause of action for the suit. S. 111-A is no bar to 
such a suit for a declaration of the plaintiff's 
title, his claim being to a status higher than that 
recorded in the settlement record. (R. C. Mitter 
J.) Kiran Chandra Roy Bahadur v. Tarak Nath 
Gangopadhyay. 166 I.C. 460=9 RC. 528=40 
C.W.N. 566=A.I.R. 1936 Cal. 456. 

-’S 111-A, Proviso— Suit by ijardar for de¬ 
claration of title — Sub-tenants, if necessary 
parlies. 

An ijardar purchased occupancy holding. By 
operation of S. 22 the occupancy rights in those 
holdings ceased but these holdings were not re¬ 
corded even as non-occupancy holdings in the 
record-of-rights. The ijardar brought a suit 
for declaration that the record-of-rights was 
incorrect and that he was entitled to possession 
of the holdings as non-occupancy holdings. The 
sub-tenants did not deny ijardar’s title. 

Held , that as the sub-tenants did not deny 
ijardar’s title and as the suit was under Proviso 
to S. 111-A, the sub-tenants were not necessary 
parties to the declaratory suit brought by the 
ijardar. (R. C. Mitter and Sen, JJ.) Midnapgre 
Zamindary Co. v. Secretary of State. I.L.R. 
(1939) 1 Cal. 349=180 I C. 278=11 R C. 659= 
69 C.L.J. 51=43 C.W.N. 57=A.I R. 1938 Cal. 
804. 

-S. 111-B and Limitation Act, Art. 120— 

Suit for correction of record-of-rights—Limita¬ 
tion — Computation—Deduction of four months — 
If permissible. 

A suit for a declaration and correction of the 
record-of-rights falls under Art. I20of the Limi¬ 
tation Act and in computing the period of limita¬ 
tion, the period of four months mentioned in 
S. 111-B (4) of the Bengal Tenancy Act, shall be 
excluded from the time allowed. (71/. C. Chose, 
J.) Bhabadas Mukherjf.e v. Karpur Kamini 
Debi. 173 I.C 945=10 R.C. 602=42 C.W.N. 96 
=A.I.R. 1937 Cal. 745. 

-S. 112 —Fair and equitable rent—Rates 

fixed at Permanent Settlement. See B. T. Act, 
Ss. 104, 104-J and 112. 17 Pat.L.T. 747. 

-S. 112 —Scope and effect of—Assessment of 

rent—Fixed rate tenancy—Excess area — Principle 
of assessment—Increase in rate. See B. T. Act, 
Ss. 50 (1) and 52. 17 Pat.L.T. 747. 
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-S. 113— Tenure-holder — If entitled to re - 

; duction of rent under S, 52 (/) (5). 

The meaning of the word ‘holding’' in latter 
part of S. 113 of the B. T. Act is the same as in 
the beginning of the section and it cannot include 
a tenure. Accordingly the last part of S 113 
deprives a tenure-holder of his right to get reduc¬ 
tion of rent under S. 52 (1) ( b ) of Act on account 
of deficiency in the area of his tenancy by dilu- 
vion. (Nasim AH and R.C. Mitter, JJ.) Pra- 
fulla Natha Tagore v. Syed Mahammao Mali- 
ha. 170 I.C 910=10 R.C. 206=41 C.W.N. 637 
=A.I R. 1937 Cal. 276. 

-S. 114 —Zamindari estate sold under Bengal 

Laud Revenue Sales Act—Purchaser annulling 
under-tenures—Liability for unpaid balance of 
costs of preparation of record-of-rights. 

A purchaser of a zamindari estate sold under 
the provisions of the Bengal Land Revenue Sales 
Act for the recovery of arrears of land revenue, 
is not liable, after he has annulled, as he is entitled 
to do under S. 27 of that Act, the under-tenures, 
for the unpaid balance of the costs of the prepara¬ 
tion of a record-of-rights of the estate, which has 
been duly apportioned on the patnidars of the 
estate prior to his purchase of the estate and the 
annulment of the under-tenures. When the pur¬ 
chaser, under S. 37, of the entire estate elects to 
avoid and annul under-tenures they cease to exist 
and when they have ceased to exists 
the charge imposed on them in respect 
of the costs also ceases to exist. And 
R. 414 of the Bengal Survey and Settlement 
Manual does not apply as it does not purport to 
deal with a case of the annulment of under- 
tenures but deals only with death, transferor 
abandonment. An abandonment cannot be con¬ 
strued as including an annulment. 64 C.L.L 126 
=9RC. 757=A I.K. 1937 Cal. 94=167 I.C. 741, 

Reversed. ( Lord Wright ) Kamalaranjan Roy 
v. Secretary of State. 66 I.A 1 = 11 RPC. 
108=178 I C. 472=43 C W N. 113 = 5 B R. 165 
= 1939 M.W.N. 148 = 1938 O.L.R 505=1938 
P.W.N. 908=1938 A L R. 905=68 C L J. 505 
= I.L,R. (1939) 1 Cal. 222=1.L R. (1939) Kar. 

1 = 19 PatL.T. 861=A.I.R. 1938 P.C. 281 = 
(1939) 1 M.LJ. 1 (P.C.). 

--S. 115—Scope and effect of—Presumption 

under S. 50—If affected. See B. T. Act, Ss. 50 
and 115. 17 Pat L.T 747. 

--S. 115— "Thereafter” meaning. 

Word “thereafter” in S. 115, clearly signifies 
“after the particulars have been finally recorded 
after recourse to all the provisions contained in 
Chap. 10 for the attainment of finality in this res¬ 
pect" ( Dhavle , J.) Kameshwar Singh Baha¬ 
dur Bacha Koiri. 164 I C. 98=9 RP 88= 
1936 P.W.N. 436=A.I R. 1936 Pat. 446. 

-—S. 115-B —Correction of entries in record - 

of-rights—Power of Revenue Officer. 

Per Mukherjea, J.—S. 115-B of the B. T. Act 
authorises the correction of entries in a record- 
of-rights which has been made owing to a bona 
fide mistake. Bona fide mistake means a genuine 
mistake which is possible even after due care and 
caution. If the Settlement Officer, on a consi¬ 
deration of the evidence before him, deliberately 
comes to a particular conclusion regarding the 
rights of the parties and makes an entry to that 
effect in the records, however much his judgment 
might be wrong or the decision erroneous it can- 


S. 116 Applicability—“Term of years 


ft 


Verbal lease for one year. See B. T. Act Ss 44 
(c) and 116.^ AT R. 1938 Pat. 38. 

S. 120 —Claim to lands by proprietor as 
khamar lands — Proof—Standard of—Nature of 
evidence requisite. 

Under S. 120 of the B. T. Act, which lays down 
the standard of proof necessary when a proprie¬ 
tor claims certain lands as his khamar lands, if 
khas cultivation by the proprietor for twelve 
continuous years before the passing of the Act is 
proved, that is sufficient. If village usage recog¬ 
nises a'parcel of land to the malik’s kamar, that too 
would be enough. If it has been let out as khamar 
before 2nd March, 1883, that would be enough. 
Even admissions and assertions made after 2nd 
March, 1883, or after the passing of the Act and 
jn fact any piece of evidence relevant under the 

• il? ce wou,< ? be admissible to prove that 
U is khamar , and will have to be weighed by the 

Court. ( R.C.Mitter , /.) Uma Charan Biswas 

Q.. D.—30 
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not be said that there was a bona fide mistake 

vitiating the records. On the other hand, if the 

conclusion drawn by the Settlement Officer does 

not follow from his own premises, or one part of 

the record contradicts the other, there may be 

in such and similar cases bona fide mistakes and 

there may be scope for reconsideration of the 

matter on the merits. ( Nasim Ali and Mukherjea , 

JJ.) Ayeshakhanun v. Commissioners for the 

Port of Chittagong. I.L.R. (1938) 1 Cal. 413=: 

i 7 ^ c - 1J 3 =1° R.C. 645=41 C.W.N. 1332= 
A.I.R. 1938 Cal. 31. 

-S. 115-C— Proceeding under S. 105 Second 

appeal. 

In a proceeding under S. 105 of the B. T. Act 
tor settlement of fair and equitable rent of certain 
holding on the ground of rise in the price of 
staple food crops and of increase in area on the 
basis of certain stipulations in the lease by which 
the tenancy is created, a second appeal is not 

barred under S. HS-Coftlic B. T. Act. (Gnha 

and Nazim Alt, JJ.) The Chandra Sekhar 

ZEMINDARY Co. V. RaDHA GoBINDA KoER. 67 C. 
E.J. 2. 

“ S. 115 (c) (3) — Special Judge—Appeal 
from order on application under S. 105— Non¬ 
payment of additional Court-fee — Rejection— 
Power of Special Judge Appeal from order re- 

Competency —■ Decision on issues under 
S. 10S- A—Appeal to High Court. 

A Special Judge to whom an appeal is preferred 
against decision of a Revenue Officer in proceed¬ 
ings under S. 105 of the Bengal Tenancy Act, has 
power to reject the memorandum of appeal for 
failure of the appellant to supply the requisite 
additional Court-fee which he demands. An 
order of the Special Judge so rejecting a memo- 
randum of appeal is not appealable to the High 
Court, though the High Court, can, in special cir¬ 
cumstances, treat the appeal as memorandum of 
revision under S. 115, C. P. Code. but an appeal 
arising out of a proceeding under S. 105 of the B. 

; £ Ct i 1CS t 0 High Court against the decision 
ot the Special Judge when there has been an in¬ 
vestigation and determination by him of any of 

V s un I e L s 5 105 ' A of the B - T - Act. 

OVoJJm Ah and Henderson. JJ.) Charusila 
.lo^r ^ b ? ilas Bauri - ! L R. (1937) 1 Cal 103 

^ I l^ 6 2 °C 3 aT 9 80 R 4 C - 770=40 C W N - 
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v. Debendra Nath Poddar. 164 IC 1001—0 
R.C. 329=40 C.W.N. 119. ' 

" —Ss. 144 and 26 J — Application for land¬ 
lord s fee under S. 26-J—Jurisdiction of Court 
The whole of S. 144 of the B. T. Act seems to 
refer to the territorial jurisdiction of the Court* 
as to the pecuniary jurisdiction of the Court, this 
section must be read together with the relevant 
sections of the Code of Civil Procedure. Under 
that Code, a suit is to be instituted in the Court 
of the lowest grade competent to try it. Hence a 
Court having territorial jurisdiction under S. 144 

c oa e T ^\T* can tr y an application under 

i ‘ j. J ?, *bat Act to recover the balance of the 
landlord s transferee if the sum claimed is within 
its pecuniary jurisdiction, although the market- 
value of the holding would take the case out of 
its jurisdiction. (Af.C. Ghose, J.) Sunity Bala 
Uas Gupta v. Prodyot Kumar Tagore. I.L.R. 
(1938) 2 Cal. 569=183 IC 239=12 RC 151 — 
43 C.W.N 248=A.I R. 1939 Cal. 305 

S. 144 — Ex parte rent decree—Separate suit 
to set aside — If lies. 

Where a rent suit is decided ex parte in the ab¬ 
sence of the defendant, a separate suit always lies 
to have such a decree set aside or declared a 
nullity on the ground that the Court passing the 
decree had no territorial jurisdiction as regards 
the subject-matter of the suit. (Mukherjea, J.) 
oArat Kumar v. Dharamdas. 42 C W.N 375= 
174 I.C. 522=10 R.C. 685=A.I.R. 1937 Cal. 

73o # 

S. 144 —One suit for rent in respect of tzvo 


plots One of them alone within jurisdiction of 
Court—Decree in respect of both plots— Validity . 
. Where one suit for rent claiming two decrees 
m respect of two plots is instituted as contem¬ 
plated by S. 144 of the B. T. Act and one of the 
plots alone is within the jurisdiction of the Court 
but a decree is passed in respect of both the 
plots, the decree in so far as it relates to the plot 
within the jurisdiction of the Court is valid but 
the decree relating to the other plots is liable to 
be set aside. ( Mukerjea , J ) Kumar Sarat 
Kumar Roy v. Dharmadas Bhattachartee 174 
I.C. 522=10 R.C. 685=42 C.W.N. 375=A I R 
1937 Cal. 738. * 

TT S ?- **5 and 187 —Recognised agent of 
landlord—Right to conduct and plead in rent 
suits. 

There is nothing in the Bengal Tenancy Act 
empowering a recognised agent of a landlord to 
conduct and plead in rent suits filed by the land- 
lord. (. Henderson , /.) Sarat Chandra v. Artun 
Mondal. 185 I.C. 416=12 R.C. 360=43 CWN 
1191=A.I.R. 1939 Cal. 742. 

r 7ZZfJ^r A ^ Appl \ Ca t ility ~^ sales— 

Bengal Public Demands Recovery Act , S. 20. 

S. 146-A of the Bengal Tenancy Act does not 
apply in terms to certificate sales. But apart 
from that section, if a co-sharer tenant who is 

the . Proceedings is represented 

th f reln / ,5 y i? th ® rs ' hls Merest is bound by the 
sale. (Mukherjea and Roxburgh, JJ.) Batroga 

Khatun z,. Province of Bengal. I.L.R. (1939) 

2 Cal. 358—187 I.C. 301=12 R.C. 564=43 C W 
N. 1096=A.I.R. 1940 Cal. 113. 

T ; S * Decree for rent obtained against 

tenants— L andlord omitting to implead purchasers 
of portion of holding, being unaware of the bur- 
chase — Decree , if ceases to be rent decree ? 
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After the enactment of S. 146-A of the B. T, 
Act, a decree for arrears of rent obtained against 
the tenants does not cease to be a rent decree 
merely by reason of the landlord decree-holder 
omitting to implead in the suit certain persons 
who had purchased an interest in the holding, 
when he was not aware of the purchase at the 
time of the suit or of the decree and when there 
was no notice of the purchase served on him till 
after the decree was passed. (M. C. Gltose, J ) 
Nagendra Nath' Sinha v. Niranjan Patsa. 
I.L R. (1938) 1 Cal 164=176 I C. 183 = 11 R.C. 
46=41 C.W N. 1173=A I.R. 1937 Cal. 665. 
-(as amended in 1929), S. 146-A (3) —Con¬ 
struction—Rent suit—Representative character of 
defendants—AH conditions laid down by Cls.(l) to 
(4)—If must co-exist. 

In order to give the defendants in a rent suit a 
representative character, all the four conditions 
mentioned in Cls. (1) to (4) of sub-S. (3) of 
S. 146-A, B.T. Act, need not concur. The word 
"and” occurring in between Cls. (3) and (4) of 
S. 146-A (3) must be read in a disjunctive way ; 
if the defendants fulfil any of the conditions 
enumerated in Cls. (1), (2), (3) and (4) of sub- 
S. (3), they need not fulfill all the conditions and 
they would be deemed to represent the entire 
tenure. (R.C. Mitter, J .) Ayesha Khatun v. 
Mahomed Hossain Molla. 41 C.W.N. 85. 

-S. 146-A (3)— Interpretation. 

The four sub-clauses of S. 146-A of the B. T. 
Act cannot be read disjunctively. {Jack, J.) 
Chandrakanta Bal Munshi v. Saharali 
Sheikh. 178 I.C. 923=11 R.C. 438=67 C.L.J. 
467=A I.R. 1938 Cal. 758. 

-S. 146-A (3)— “Homestead''—Meaning of 

—Bare piece of lands used as dwelling place long 
ago—If “homestead ” 

The word ‘ homestead” in S. 146-A (3) means 
the actual habitation of the tenure-holders. It 
does not mean or include a bare piece of land 
with no structures thereon which had been used 
as a dwelling-house years before by the tenure- 
holder or some of the tenure-holders. ( R . C. 
Mitter, J.) Ayesha Khatun v. Mahomed Hos- 
sain Molla. 41 C.W.N. 85. 

--(as amended in 1929), S. 146-A (3)— 

Scope—If exhaustive--Co-sharer tenants — Agree¬ 
ment that some of them should represent all in 
dealings with landlord—Latter made aware of 
agreement—Suit by landlord for rent against 
some only — Decree—Sale in execution—Whole 
tenure—If passes. 

The conditions enumerated in sub-S. (3) of 
S. 146-A of the B.T. Act are not exhaustive, and 
those conditions are not the only conditions 
which would give to the defendants in a rent suit 
a representative character. There may be other 
circumstances from which a Court would be 
entitled to come to decide as a question of fact 
that the defendants in a rent suit did in fact 
represent their co-sharers not made parties to 
such rent suit. If all the co-sharer tenure-holders 
agree that some of them should be their represen¬ 
tatives in their dealings with their landlord and 
if that fact is communicated to the landlord, the 
latter would be entitled to institute a suit against 
those persons who have been held out to him as 
representing the tenure, and if he gets a decree in 
a rent suit against such persons, the consequences 
mentioned in sub-S. (2) of S. 146-A would attach 
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to that decree; and a sale of the defaulting 
tenure in execution of that decree would pass 
not only the right, title and interest of the per¬ 
sons actually sued by him in the tenure, but the 
entire tenure. (R. C. Mitter, J.) Ayesha 
Khatun v. Mahomed Hossain Molla. 41 C.W. 
N. 85. 

-S. 146-A (3)— Rent suit — Co-sharer tenant 

coming under any of four classes—If should be 
impleaded. 

Under S. 146-A (3), B. T. Act, the entire body 
of co-sharer tenants is to include the names of 
every one of the four classes enumerated therein 
and the landlord in order to get a proper rent 
decree must implead as defendants every co¬ 
sharer tenant who comes under the description 
of any of the four classes. In other words, if 
any co-sharer tenant comes under any of the 
four classes and he is not sued in the rent suit 
then the decree will not be a proper rent decree. 
(A/. C. Gho te and Bartley. //.) Amulya Charan 
Misra v. Pran Krishna Adhikary. 179 I C. 334 
= 11 R.C. 532=42 C.W.N. 755=A.I.R. 1938 
Cal. 531. 

-S. 146-A (3) —Representation of co-sharer 

tenants. 

Under S. 146-A of the Bengal Tenancy Act, in 
order that the whole body of tenants may be 
deemed to be represented by the defendants, such 
defendants must include all the four classes 
therein set out. Otherwise the decree passed in 
the suit will be a mere money decree. ( Hender¬ 
son, J.) Bharani Kanta Ray v. Rajagopal 
Lal. 70 C.L.J. 199. 

-S. 146-A (3),.Cls. (iii) and (iv) — Portion 

of holding purchased by plaintiff Recognition of 
purchase by all co-sharer landlords except one — 
Rent suit by latter against original tenants < with¬ 
out impleading plaintiff—Decree and sale—What 
passes — Plaintiff’s right to declaration that sale 
not binding on him. 

The plaintiff acquired the greater portion of an 
occupancy holding partly by private purchase 
before the amendment of the B T. Act, and 
partly by auction-purchase after the amendment. 
All the co-sharer landlords except defendant 
No. 1 recognised the plaintiff, and defendant No. 
2, one of the co-sharer landlords even accepted 
the transfer fees paid in respect of the auction- 
purchase. Defendant No. 1 brought a suit for 
rent against all the original tenants, impleading 
his co-sharer landlords as defendants. The 
plaintiff was not made a party to this suit. 
Defendant No. 2, however, subsequently joined 
as co-plaintiff. The rent suit was decreed and 
defendants Nos. 1 and 2 purchased the holding 
in execution. The plaintiff sued for a declara¬ 
tion that the decree in the rent suit and the 
resultant sale of the holding in execution were 
not binding upon him. 

Held , (i) that the plaintiff was entitled to come 
in under Cls. (tit) and (iv) of stib-S. (3) of 
S. 146-A of the B.T. Act, that being so, the omis¬ 
sion to implead him in the rent suit must operate 
against the landlords, and it must be held that 
the defendants in that suit did not represent the 
entire body of tenants and that, therefore, the 
decree obtained in the course ot the rent suit 
must be held to be a money decree and the 
auction-sale in execution thereof only passed the 
right, title and interest of the original tenants; 


4^9 


CRIMINAL AND REVENUE 


BENGAL TENANCY ACT (1885), S. 148. 

{«) that the plaintiff was entitled to the declara¬ 
tion prayed for, although he did not take the 

other course of getting the auction sale set aside 

by making the deposit. (S’. K. Ghose and Patter- 

Tayaja Molla v. Birendra Nath. 43 
C.W.N. 80. 

—-—S. 148— Decree for rent obtained against 
widow after adoption—Effect of—Right acquired 
by purchaser m execution . 

If a widow of a deceased tenant makes an 
adoption, the landlord is bound to recognise the 
adopted son, who becomes the heir of the deceas- 
ed tenant, as the tenant in respect of the holding, 
it he institutes a suit for rent against the widow 
W1 j ^. im pl ea ding the adopted son as a party 
and obtains a decree, the decree will not have the 
effect of a rent decree. The purchaser at a sale 
in execution of that decree cannot, therefore, 
-acquire any interest in the holding. ((Mukherjea , 

T £ A 5 r v - Sadat Ali Sikdar. 188 I.C. 

S“c.. C 2«: n - 443=71 CL J 243 = AIE 

r fi 1 j 8 —Succession to tenancy not notified 
Landlord getting credible information as to 
who are all heirs—Decree for rent obtained 
against other persons — If rent decree. 

4 . “ n # ° doubt, the duty of the persons succeed- 

ln ?-r inheritance to a permanent tenure to 
notiiy the succession and it is not the duty of the 
.superior landlord to find out who all the heirs of 
a deceased tenure-holder are. But where the 

landlord prior to the institution of the suit for 

rent or during its pendency gets credible in¬ 
formation with regard to succession, it is not 
open to him to ignore that information and pro¬ 
ceed with the suit for rent as against some other 

^ e t5- SC t. n u a l t ^ lerea fter to say that the decree 
which he has obtained as against that person is a 

decree which should be treated as a decree for 

rent. ( Mukherji , J.) Ali Baksha Bepari v. 
Chitta Ranjan Guha. 42 C.W.N. 334. 

, x ® 148-A Rent suit — Co-sharer originally 
defendant made co-plaintiff on his application 
Bar of limitation. 

Where, in a rent suit, a co-sharer landlord is 
<>riginally made a defendant, but later on he is 
a S * c °-plaintiff on his application under 
b. 148-A, Bengal Tenancy Act, there could be no 

Dar of limitation operating against the party so 

made a co-plaintiff. It is not necessary for him 
to call into his aid the provisions of S. 22 of the 
-Limitation Act, and the special limitation for a 
suit for rent as provided by the B. T. Act cannot 
-have also any application to the case. (Guha and 
Bartley, JJ ) Bhujanga Bhusan Mukherjee v. 

C D .f333 173 «■•«=*« R.C. S93iA.I. 

" 7 ?• Rent suit—Sole landlord*s right 

so institute—Arrears of rent due to former co - 
sharers. 

If there is only one landlord of the holding at 
tue date of the institution of the suit there is 
•nothing in the provisions of the Bengal Tenancy 
Act to prevent such landlord from instituting a 
rent suit the decree of which will be executable 
•against the holding, provided he sues for the 
e utire amount of rent actually due to him, even 
although certain former co-sharers may have 
•arrears of rent due to them in respect of some of 
j® years for which the suit is brought. (Edgley, 
s.) Narendra Nath v. Alanga Sundari. I.L. 
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R (1939) 2 Cal. 497=188 I.C. 196=12 R C. 659 
=A.I.R. 1939 Cal. 754. 

_ . S. 148-A— Scope — Non-compliance with — 
Objection based on—When to be raised — Main¬ 
tainability in proceedings for setting aside sale 
m execution of decree—Decree in contravention 
of S. 148-A (9)— Suit to declare nullity — Main¬ 
tainability 

Once a decree for rent under S. 148-A (1) of 
the Bengal Tenancy Act is passed and executed 
by sale of the tenancy, the tenant cannot, in pro¬ 
ceedings on an application to set aside the sale, 
challenge the decree or sale in execution on the 
ground that the provisions of S. 148-A (9) hdve 
not been complied with. The question of com¬ 
pliance or non-compliance with S. 148-A (9) can¬ 
not be raised at that stage. 

Obiter . —Even a suit to have the decree declared 
a nullity would not lie. (R. C. Mitter , J ) Kali 

?~ da J£ ane ^ ri v - Panch Kari Mandal. 162 
I.C. 623=8 R.C. 621=40 C.W.N. 531=AIR 
1936 Cal. 197. 

7 T"?* Scope Suit for rent—Tenant 

admitting liability for rent as to rate claimed but 
pleading that holding was larger in extent than 
alleged in plaint—Finding that rent sued for was 
of part of holding—Proper decree. 

In a suit under S. 148-A of the B. T. Act, the 
tenants defendants admitted that rent was due at 
the rate claimed, but pleaded that the holding 

S?nfcnf a h r a f C r a th 5 n J hat comprised in 
the plaint. The Court found the contention of 

the tenants as regards the extent of the holding 

was true and found that the suit was for rent of 

a portion of a holding. 

Held, that the suit should not be dismissed 
altogether but that the landlord should be given a 
money-decree and not a rent-decree, there being 
an obligation to pay rent apart from the Tenancy 
Act. ( Madan, J.) Janki Singh v. Ifvanandan 

Singh. 171 I.C. 689=10 R.P. 235^1938 P W 

N. 47=4 B.R. 64=18 Pat.L.T. 715=A I R 1937 
Pat. 558. • ^ 

—S. 148-A Suit by co-sharer landlord for 
portion of rent due to him—Decree passed in such 
suit—If a rent decree. 

A decree passed in a suit by a co-sharer land¬ 
lord framed in the manner contemplated hv 
S. 148-A, Cl- (1) of the B. T. Act, is a rent decree 
and could be executed as such, even though the 
suit is only to recover not the entire rent due to 
the landlord but a portion of the rent due to him 
in respect of his sEare. (D . N. Mitter and S. K 
Ghose, JJ.) Biraj Krishna Mukherjee v Purkta 
Chandra Trivedy. 41 C.W.N 361. ' 

' j *?' (1 )~~Object of—Co -sharer land¬ 

lord who has parted with his interest—If entitl¬ 
ed to be joined as party. 

The object of S. 148-A (1) is apparently (1) to 
ensure that a suitable opportunity is afforded to 

■ 1 j • ^ ^ ^ ^ recover against the 

holding any arrears of rent which may be due to 

them in respect of their shares and (2) to secure 
the tenant against multiplicity of rent suits by his 
landlords in respect of the same period. This 
section can have no application in the case of a 
former co-sharer of the landlord who institutes 
a rent su.t and such a person has no right to be 
joined as a party to the suit if he has parted with 
his interest at the time when the suit is brought 
If arrears of rent are due to him from the tenlnt 
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his only remedy would be to recover the same by 
instituting an ordinary money suit but he has no 
remedy aga 11 st the holding. ( Edgley , /.) Naren- 
dra Nath v. Alanga Sundari. I.L.R. (1939) 2 
Cal. 497 = 188 I.C. 196=12 R.C. 659=A.I.R. 
1939 Cal. 754. 

-S. 148-A (1)— Rent suit by some of the 

usufructuary mortgagees—Others disclaiming in¬ 
terest in mortgage and stating that they are btna- 
midars of plaintiffs — Suit, if bad for defect of 
parties. 

If in a suit for rent by some of the usufruc¬ 
tuary mortgagees the plaintiffs state that they 
alone are the mortgagees and the other usufruc 
tuarv mortgagees appear as witnesses and dis¬ 
claim all interest in the mortgage and state that 
they are benamidars of the plaintiffs, the provi¬ 
sions of S. 148-A (1) of the B. T. Act are not 
violated and the suit is not bad for defect of 
parties. ( Sen,J .) Kirtibash Modak v. Rakhal ! 
Majhi. 182 I.C. 567 = 12 R.C. 86 (1)=69 C.L. 
J. 95=A.I R 1939 Cal. 368. 

-S 148-A (8)— Rent suit decreed in favour 

of two co sharer landlords—Sale of holding at 
instance of one of them—Sale proceeds allowed 
to be withdrawn by him—Application by the other ( 
for rateable distribution — Limitation. 1 

A rent suit was decreed in favour of two co¬ 
sharer-landlords specifying separately the amount 
payable to each. Thereat ter, one of them appli¬ 
ed for execution of his share of the decree by 
sale of the holding, and notice of this application 
was served upon the other in accordance with 

S. 148-A (7) of the B. T. Act, but he did not 
appear. The sale was held and the applicant 
decree-holder was permitted to withdraw the 
sale proceeds. A year and a half after the sale, 
the other decree-holder made an application 
demanding that the applicant decree-holder 
should bring into Court the amount which he had 
withdrawn for rateable distribution between 
them. 

Held , that though Cl. (8) of S. 148-A of the B. 

T. Act does not lay down a period of limitation, 
it is the duty of the < ourt to impose a reasona¬ 
ble period for the remedy sought, and that the 
application must be rejected having been made 
beyond a reasonable time. (M. C. Chose , J.) 
Jagadamba Loan Co., Ltd. v. Satyendra Chan¬ 
dra Ghose. I.L.R (1938) 1 Cal. 175=173 I C. 
516=10 R C. 532=41 C.W.N. 1248=A.I.R. 
1937 Cal. 730. 

-S. 148-A (9)— Scope — Suit for rent by co¬ 
sharer landlord impleading others as defendants 
—If prevents latter from further prosecuting 
certificate proceedings previously started—Latter 
withdrazving from certificate proceedings and 
joining as co-plaintiffs in suit—Right to exclude 
time taken by such proceedings—Limitation Act, 
S. 14. 

Sub-S. (9) of S. 148-A of the Bengal Tenancy 
Act bars the recovery by suit only of the co¬ 
sharer landlord's dues, when he had not joined as 
co-plaintiff in his co-sharer’s suit for rent. It 
does not bar recovery of such dues by certificate 
proceedings. A suit by a co-sharer landlord 
under S. 148-A of the Act for recovery of rent 
due to his share impleading the other co-sharer 
landlords as defendants does not prevent the 
latter from proceeding further with the certificate 
proceedings previously started by them for re- 


| BENGAL TENANCY ACT (1885), S. 148. 

covery of their share of rent for the same period. 
If, therefore, the latter withdraw from the cer¬ 
tificate proceedings and join as co-plaintiffs in the 
suit, they cannot invoke S. 14 of the Limitation 
Act to extend the period of limitation for their 
claim by excluding the period during which they 
prosecuted those proceedings. ( M. C. Ghose and 
R.C. Mitter, JJ.) Hrishi Kesh Mitra v. Barada 
Prasad Kay Chaudhuri. I.L.R. (1938) 1 Cal. 
262=177 I.C. 948=11 R.C. 303=A.I.R. 1938 
! Cal. 517. 

-S. 148-B— Suit for rent — Identity of land 

'• —Need for proof. 

It is not sufficient for a plaintiff to establish 
merely that the defendant is liable to pay a 
certain amount of rent. He must establish also 
the identity of the lands of the tenancy. No 
decree for rent should be passed until the Court 
is satisfied regarding the identity of the land with 
respect to which the rent is payable. The Court 
cannot leave the question of identity open 
because there can be no tenancy except with 
reference to a definite piece of land. (Sen, J.j 
Radhashyam v. Gourinath. 187 I.C. 154=12 R. 
C. 547=A.I.R. 1940 Cal. 9. 

-S. 148 (g) — Separate suit to set aside rent- 

decree—When lies. 

Where there were defects in service required 
by S . 148 (g), B. T. Act, they may be grounds 
for setting aside the ex parte decree under O. 9, 
R. 13, C. P. Code ; but unless there was fraud 
with regard to service which kept the defendant 
in ignorance of the suit or unless by putting in a 
false return the plaintiff kept the Court in ignor¬ 
ance of the real state of affairs and thus enabled 
it to pass a decree which otherwise it could not 
have passed, no suit for setting aside the decree 
would lie. (Mukerjea, J.) Sarat Kumar v . 
Dharamdas. 174 I.C. 522=10 R.C. 685=42 C. 
W.N. 375=A.I.R. 1937 Cal. 738. 

- S. 148 ih)— Natural guardian — Who is. 

The mere fact that an infant is in the care of a 
person does not make that person the natural 
guardian of the person of the infant. S. 148 (/») 
contemplates guardians who are entitled to the 
custody of the infant under the personal law by 
which the infant is governed, in the absence of a 
testamentary guardian or a guardian appointed. 
An elder brother was entitled to the custody of 
the minor under the Muslim law. Pie did not 
appear and object to be appointed guardian of the 
minor when served with a notice under S. 148 (/»). 

Held, that he must be deemed to be duly 
appointed guardian of the minor for the suit. 
(Nasim AH, J.) Jagat Keshore Acharya v . 
Badan Manual. 166 I.C. 82=9 R.C. 470=41 
C.W.N. 895=A.I.R. 1936 Cal 702. 

- S. 148 (h)— Person other than natural 

guardian appointed as guardian of minor without 
his consent —Decree, if binds minor — C. P . Code, 
O. 32, R. 4 (3). 

Under S 148 (h) of the B. T. Act, only a 
natural guardian may be appointed without his 
consent to act as a guardian of a minor. If a 
person who is not the natural guardian is so 
appointed without his consent being taken, the 
minor concerned cannot be regarded as being 
properly represented in that suit. A decree passed 
in that suit is, therefore, not binding upon the 
minor. ( Edgley , /.) Raghunath Baral V. 
Bhola Nath Roy. 44 C.W.N. 391. 
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7 —~S. *48 (°)— Applicability — Assignee—If 

includes assignee by operation of law— Patni lease 
by life-estate holder—Decree obtained by for 
arrears of rent Execution by legatee-executors 
—If barred. 

S. 148 (o) is a complete bar to an application 
for execution of a decree for rent by an assignee 
in whom the interest of the landlord has not 
vested. An assignee includes not only an assig¬ 
nee by deed but also an assignee by operation of 
law. Consequently, the executors to the estate 
of a female life-estate holder, who are also her 
legatees under the will executed by her appoint¬ 
ing them executors, and bequeathing to them the 
outstanding profits of her properties and the 
amount of a decree for arrears of rent obtained 
by her in respect of a patni lease granted by her 
are not competent to execute the decree for 
arrears of the putni rent. S. 148 ( o ) operates as 
a bar to such an application for execution. Nor 
is the bar removed by reason of the fact that the 
patni lease has altogether ceased to exist with the 
demise of the testator life-estate holder who 
granted the patni tenure. ( Guha and Bartley , 
JJ.) Akhil Kanta LAHiRr v. Aswini Kanta 
Bhattacharji. 165 I.C. 631=9 R C 435=40 
C.W.N. 589=A.I.R. 1936 Cal. 464 

'S; 148 (o) Usufructuary mortgagee get¬ 
ting assignment of rent decrees obtained by land¬ 
lord—Right to execute the decrees. 

A usufructuary mortgagee who has under the 
mortgage deed got from the landlord an assign¬ 
ment of certain rent decrees obtained by him, 
is entitled to execute those decrees. S. 148 ( o ) of 
tj? e Jy Act is no bar to their execution. (S. 
K. Chose, J ) Radharani Basu v. Dwarkanath 
Mandal. 41 C.W.N 608. 

J?* Appeal—Rent suit—Claim for less 

than Rs. 50 —Lower Couri deciding question of 
title or interest in land. 

Although the claim in a rent suit is less than 
Rs. 50 yet the decree of the lower Court (which 
has decided a question relating to title of the 
land'or to some interest in the land as between 
parties having conflicting claims thereto, the 
question being with regard to the liability to pay 
rent between other co-sharer landlords and the 
principal tenants) is appealable notwithstanding 
the fact that the tenants have not appeared in the 
suit. (S'. K. Ghose and Patterson, JJ .) Atul 
Chandra v. Mohini Mohan. 182 I.C 751=12 
R.C. 102=A.I.R. 1939 Cal. 28. 

--—S. 153— Appeal not competent under—No 

objection taken by respondent—Jurisdiction of 
appellate Court. 

When no appeal lies under S. 153 of the Bengal 
Tenancy Act and there is no decision by the 
appellate Court on the question of the competency 
of the appeal, mere inaction or want of objection 
on the part of the respondent cannot invest the 
appellate Court with the jurisdiction it does not 
possess. ( Mukherjea , J.) Piru Pramanik v. 
Pabna Dhanabhandar Co., Ltd. 172 I.C. 663= 
10 R.C. 404=41 C.W.N. 958=A.I.R. 1937 Cal. 
427. 

-S. 153 —Decree in rent suit—Defence that 

all persons entitled to receive rent not brought on 
record overruled — Appeal, if competent. 

If in a rent suit the trial Court passes a decree 
overruling the defence that all the persons who 
are entitled to receive rent have not been brought 
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on record and holding that the plaintiffs alone 
are entitled to the 16 annas of the rent, S. 153 of 
the Bengal Tenancy Act applies and an apneal is 
incompetent. There is no decision in the suit as 
to the amount of rent annually payable V? K 
Ghose and B.K Mukherjea, Jlj Lsidunnrssa 
Khatun v. Nabin Chandra Nath. 69 C L J 
383. 

- S. 153— -District Judge deciding appeal 

when n° appeal Itfs-Non-appea'ability—Revision 

\\ here the trial Court had to consider and 
decide a question relating to the title to the land 
in suit, but that question did not fall for decision 
between parties having confl.cting claims to the 
land in suit, no appeal lies to the District Judge 
from the decision of the trial Court. But if the 
District Judge decides an appeal, his decree will 

be without jurisdiction and yet under S. 153 no 

appeal will lie against such decree. But the Court 
can under such circumstances vary the decree in 
revision. (Patterson, J .) Hrishikesh Chakra- 
varty v . Nilmadhab Chattopadhya 177 T P 

Ca 3 r543 R C 279=67 C LJ 484=A.I.R 1938 

7- S 153 —Order under S. 174 setting aside 

sale on application by private purchaser from 

tenant—Appeal by auction purchaser—Maintain¬ 
ability. 

After an auction sale of the tenant's lands in 

execution of a rent decree, a private purchaser 
trom the tenant applied under S. 174 B T Act 
to have the sale set aside on the ground of his 
purchase. The Court allowed the application, 
disallowing the objection raised by the auction- 
purchaser. The auction-purchaser preferred an 
appeal. 

Held that, that as there was a conflict of title 
between the private purchaser and the auction- 
purchaser, an appeal lay. (M. C. Ghose, J) 
Biswambar Nama v. Abdul Majid Mea 164 T n 
785 (1)=9 R.C. 278=40 C.W.N. 95. ' 

— S. 153 Rent suit —Muafi claimed by tenant 
Court, if can pass decree after deducting muafi 
muafi is c aimed as an incident of the tenancy 
the decision which arises with regard to it in a 
rent suit is a matter which affects the amount of 
Efnt within the meaning of S. 153 of the Bengal 
Tenancy Act. The Court can, therefore, past ! 

d l C -Ti° r . ren l - aft l r deduct 'ng the muafi to 
which the tenant is found entitled. ( Agarwala 

J.) DlWAKARNATH PANDEY V. >- AMLA pRAC.n 

Bing. 165 I.C 962=9 R.P. 242=1937 p w m 
375=3 B.R. 119=A.I R. 1937 Pat. 199 ‘ N ‘ 

' S 1 ^3— Scope—Composite suit—Claim for 
rent and alternatively for money—Second appeal 

barred if claims considered separately—Bar ii 

canbe avoided by joinder of both claims— C P 
Code , S. 102. ’ 

Where in a suit for arrears of rent with an 
alternative prayer for decree for money, a second 
appeal would be barred under S. 153 of the Bengal 
Tenancy Act so far as the claim for rent is con- 
cerned, and the claim for money would be cogniz¬ 
able by a Court of Small Causes and the amount 
claimed is below Rs. 500, not allowing of a second 
appeal by reason of 3^102, C. P ( ode, the bar of 
second appeal cannot be evaded by the joinder of 
the two claims, and amalgamating the two claims 
in one suit. (R C. Muter, J.) Bankim ChanmI 
Deb Sarkar v. Madan Mohan Deb. 40 C w w 

698 . # vv .in . 
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-S. 153—Scope—Rent suit valued below 

Rs. 50 —Ex parte decrce—Order refusing to set 
aside—/Npieal. See C P. Code, O. 43, R. 1 ( d ). , 
63 C.L.J 277=40 C.W.N. 992. | 

-—S. 153— Scope—Question whether certain ; 

rent is payable or nothing at all—Second appeal. 

It is difficult to distinguish on principle a case 
of total suspension of the rent from a case of 1 
abatement of rent or a decree for r<nt at a rate 
lower than that claimed by the plaintiff. Where 
the Court will have to decide whether rent paya¬ 
ble is a certain amount, or in the alternative 
nothing at all, the question is of the amount of 
rent payable annually by the tenant, and as such 
a second appeal is competent. 34 I.C. 851. Pel. 
on ; S. A. No. 1520 of 1924, not foil. (Nasim j 
Ali and Henderson, JJ.) Sabaratulla Sheikh 
v. Manikjan Bibi. 166 I.C. 750 (2)=9 R.C. 580 
=A.I.R. 1936 Cal. 323. 

-S. 153 —Second appeal—Rent suit—Claim 

to particular amount of rent—Denial by defen¬ 
dant of claim on ground of rent-free tenancy. 

Wheie in a suit for bhaoli rent the plaintiff I 
asserts that a certain amount of rent is due, and j 
the defendant pleads that no rent is due because : 
the holding is rent free, the question between the 1 
parties is as to the amount of rent annually paya¬ 
ble for the h. Iding, and the case falls under i 
S. 153, B. T. Aci ; a second appeal is not barred in 
such a case, though the amount falls below Rs. | 
100. Even if the question be regarded as one as 
to liability to pay rent, it makes no difference, 
because in such a case the question would be 
about title to hold the land free from liability to i 
pay rent. (Manohar Lall, J.) Hup Narain 
Mandey v. Shf.o Sacar Tewari. 180 I.C. 105= 
11 R.P. 454=5 B.R. 342=A.I.R. 1939 Pat. 258. 

-S. 153 (b)— Applicability — Rent suit below ' 

Rs. 50 in value— Ex parte decree by Munsif 1 
having final jurisdiction—Application to set aside 
—Order rejecting by Munsif without final juris¬ 
diction — Appealability. 

In a rent suit in respect of an agricultural 
bolding valued at less than Rs. 50 an ex parte 1 
decree was passed as none of the defendants \ 
appeared. The Munsif who passed the decree 
was vested with final jurisdiction under S. 151(6) 
of the Bengal Tenancy Act. No question was : 
decided which would come under the proviso to 
that section. Subsequently some of the defen¬ 
dants applied to have the ex parte decree set 
aside, and the application was heard by another | 
Munsif who had no final jurisdiction under 
S. 153 (b) and v\as dismissed by him. /*n appeal i 
was preferred from the order of dismissal and 
was allowed. j 

Held , in revision from the appellate order, 1 
that the appeal to the lower appellate Court was 
competent and was not barred by S. 153. (R. C. 

Mitter, J.) Mahendra Chandra Dutta Roy v. ! 
Basiruppin. I L.R. (1937) 1 Cal. 135=166 I C. 
103=9 R.C. 471=63 C.L.J. 277=40 C.W.N. 992 
=A.I.R. 1936 Cal. 485. 

~——S. 153, Proviso— Scope — Question as to 
liability for arrears of rent as between transferor - 
and transferee—Decision on—Appeal and second 1 
appeal. 

Where the question decided relate to disputes 
between the transferor and transferee of a hold¬ 
ing as to the liability for the arrears of rent of 
the holding prior to the transfer, the questions so 
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raised and decided do not come within the proviso 
to S. 153 of the B. T. Act, because there is no 
question relating to title to land or to some 
interest in laud as between parties having con¬ 
flicting claims thereto. Where in such a case a 
Munsif having final powers under the section 
passes a deciee for arrears of rent for a sum 
below Rs. 50, no appeal or second appeal lies. 
But where an appeal is preferred and decided by 
the lower appellate Court without deciding any 
question falling under S. 153, proviso, a second 
appeal to the High Court is competent. ( R . C. 
Mitter , J.) Amirul Islam v. Sarapa Kumar 
Sen. 165 I.C. 249=9 R.C. 366=40 C.W.N. 149. 

-S. 155= Applicability — Lessee bound by 

covenant not to alienate—Transferee of—Right to 
benefit of section. 

A transferee from a lessee, who is bound by a 
covenant in the lease not to alienate, is not a 
tenant, and is not therefore entitled to the benefit 
of S. 155, B. T. Act. S. 155 does not apply so as 
to enable the Court to relieve him against for¬ 
feiture. ( Dhovle and Agarwala, JJ.) Thakur 
Dayal Singh v. Promftha Nath Mitra. 15 
Pat. 673=9 R.P. 136=164 I.C. 811 (2) = 17 Pat. 
L.T. 502=1936 P.W.N. 534=A I.R. 1936 Pat. 
493. 

-S. 155— Person sued under—Status of — 

Pro erodings under section— If imply tenancy — 
Absence of proof as to how defendant acquired 
holding— Effect. 

The fact that the landlord has taken proceed¬ 
ings against the defendant under S. 155 of the 
Bengal Tenancy Act shows that the plaintiff has 
recorded the defendant as tenant, and it is 
immaterial in what way the defendant acquired 
the holding. (Jock, J.) Shib Chandra Sarkar 
v. Panchanan Kolay. 64 C.L.J. 71. 

-S 157— Claim for assessment of fair rent 

not claimed in trial Court — If can be allozvcd in 
appeal. 

A person is not entitled in an ejectment suit to 
get an assessment of tent under S. 157 there was 
no prayer whatsoever made in the plaint for an 
assessment of a fair and equitable rent, and it 
was only when the appeal was being heard that a 
petition was hied claiming this relief. This is 
too late a stage at which this relief could be 
claimed. The granting of this prayer would 
necessitate an amendment of the plaint, and the 
taking of fresh evidence. The amendment of 
the plaint would really amount to a changing of 
the nature of tl e suit and such an amendment 
should not be allowed at such a late stage. (Sen, 
J.) Mf.ah Kiia v. Sf.rat-updin Sarpar. A.I.R. 
1940 Cal. 65. 

-—S. 158— Refusal to revise by District Judge 

—High Court’s pozver. 

Where a District ludge has failed to revise an 
order under S. 153, the High Court has power in 
a proper case to act under its powers of revision. 
(Macpherson , J.) Kameshwar Singh v. Maha- 
bir P asi. 15 Pat. 605=166 I.C. 488=9 R.P. 303 
= 1936 P.W.N. 385=17 Pat.L.T. 363=3 B.R. 
173=A I.R. 1936 Pat. 402. 

•-S 158— Right of appeal—Defendant deny¬ 

ing relationship of landlord and tenant , and set¬ 
ting up tenancy at lower rate under third person 
—Issue framed as to amount of rent Payable 
and decided in plaintiff’s favour — Effect . 
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Where in a suit for rent the defendant’s case is 
that there is no relationship of landlord and 
tenant between him and the plaintiff and that he 
holds the jama at a lower rate of rent as tenant 
under a third party, the defendant is not entitled 
to appeal against the decree passed against him 
although the Court frames an issue with regard 
to the jama payable for the jote in suit and 
decides that issue in favour of the plaintiff, as 
that issue is unnecessary for the decision of ihe 
suit. ( Edgley , /.) Gour Chandra v. Ghawa 
Singha. 44 C.W.N. 539. 

—S. 158 (b)—Construction—“Subject to the 
provisions of S. 22 (2)”—Meaning and effect of— 
Co-sharer purchasing raiyati land—Right to hold 
same after partition. See Bengal Tenancy Act, 
Ss. 22 (2) and 158-B. 17 Pat.L.T. 97. 

“ S. 158 (c) —Scope—Prayer for determina¬ 
tion of status of tenant in application for trans¬ 
fer fee Order for payment of fees without 
declaring status — Appealability — Revision — 

%cWsoi ee B ‘ T ‘ AcT> Ss ' 26_J AND 158 (c) * 
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“ Ss. 159 and 22—Landlord auction-pur¬ 
chaser Right to annul incumbrance. See Bengal 
Tenancy Act, Ss. 22 and 159. 43 C.W.N. 1102. 

- Ss 159 and 167— Suit for possession by 
purchaser at rent sale—Claim resisted by mort m 
gage e-pur chasers under mortgage decree — Mort¬ 
gage subsisting at date of rent sale—Rights of 
mortgagee—Purchaser at rent sale—Liability to 
redeem mortgage. 

Where a claim, in a suit for possession of pro¬ 
perty by a purchaser at rent sale, is resisted by 
certain persons claiming to be mortgagee-pur¬ 
chasers of the property at a sale in execution of 
their mortgage decree and it is found that the 
mortgage was subsisting at the date of rent 
sale that the property was Purchased by the 
mortgagees within a year of the rent sale in exe¬ 
cution of their decree, and that the rights of the 
mortgagee under the mortgage were not annulled, 
the sale under the mortgage does not for all 
purposes extinguish the mortgage, and the mort- 
gagee who purchases at the mortgage sale can 
*a{1 back upon the mortgage and use it as a 
shield against the purchaser at the rent sale and 
the purchaser is not entitled to possession of the 
property unless he redeems the mortgage. 

(Guha and Bartley , JJ.) Annada Prosad Chat- 
terji v. Phanindra Bhushan Ghatak. 166 I c 
740=9 R.C. 577=41 C.W.N. 277=A.I.R. 1936 
Cal. 381. 

--—S. 160 (c)— Temporary straw huts—If 

entitled to protection. 

The dwelling-houses which the Legislature in¬ 
tended to protect under S. 160 (c) should be of a 
permanent character. A dwelling-house merely 
consisting of temporary straw huts is not entitled 
to protection under S. 160 (c). ( Edgley , /.) 

Narendra Nath v. Alanga Sundari. I.L.R 
(1939) 2 Cal. 497=188 I.C. 196=12 R.C. 659= 
A.I.R. 1939 Cal. 754. 

-S. 160 (c)— Under-raiyat — Right to protec¬ 
tion. 

An under-raiyat is entitled to protection under 
S. 160 (c) of the B. T. Act, if there is any garden 
or plantation on the land. ( Mukherjea and 
Roxburgh , JJ.) Promotha Nath v. Jitendra 
Nath. 43 C.W.N. 1102. 
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- S. 160 (d)— Occupancy right acquired by 
under-raiyat under custom—If protected interest 
Ihe occupancy right which the under-raiyat 
acquires under custom is not a protected interest 

s L 60 the B - T. Act. ( Mukherjea 

and Roxburgh , JJ.) Promotha Nath v. Jiten¬ 
dra Nath j43 C.W.N. 1102. J 

7 T®* , 1 ^ 1 ln cumbrance” —Meaning of — 

Lands included in sepatni but never put in posses - 

ston . °f sepatmdar Lands held throughout by 

/J m T . • • ” on sepatni— Purcha- 

ser of sepatni in rent sale—Right to annul incum¬ 
brance and, to sue for khas possession—Bengal 
Tenancy Act, S. 167. y 

The term "incumbrance”, as defined in S. 161 
■ ‘ heB T - Act, has no doubt been held to in¬ 
clude not merely such interests as have been 
directly created by the tenant but also interest of 
the nature described in the definition which have 
been allowed to grow up by his sufferance or 
negligence. But this meaning, assuming that it 
is correct, can by no stretch of imagination be 
taken to include the case of lands of which the 

, had f ne y? r . be , en P utin Possession and in 
respect of which the landlords themselves by 
means of adverse possession on the strength of 
their own title, either real or supposed, have 

wn M red u"n IndefeasibI ? tit,e a g ai "5> 'he whole 
world W here certain lands, though included in 

a sepatni patta and kabuliyat. were never put in 

possession of the sepatnidar , but remained in the 

possession of the landlord himself ever since the 

commencement of the sepatni , a purchaser of the 

sepatni at a rent execution sale with power to 

annul incumbrances is not entitled to treat those 

lands as forming an incumbrance upon the sepatni 

and proceed to annul the incumbrance by service 

of notice under S. 167 of the B. T. Act, or to sue 

for khas possession of the lands. The provisions 

relatmg to annulment of incumbrances in Chapter 

* of the B. T. Act, are intended primarily for 

the benefit of the landlord, and can never be 

utilised by a purchaser at a rent execution sale in 

?^ e L to defeat the title of the landlord himself 

C Mukherji and Jack, JJ.) Midnapore Zemindary 

476=41 cVn. D 8i! KANATH Biswas - 64 C.L.J. 

——S. 161 -Tncumbrance’-Under-raiyati creat- 

ed by raiyat invalid against landlord under 

. An under : raiyati created by a raiyat, although 
invalid against the landlord of the ra vat 2 
S. 85 (now repealed) of the B. T Act!Ys perf ec t- 
y valid as against the raiyat and also against a 

L c^tiSe W sale PU The SeS I he raiy ? li «***«.? at 
a certincate sale. The interest of the under- 

withinthe mea^n e in g a ^f U S tS 16? oT theB^Tct 

4 “c.wV™" C “' J ChIhdra 

(2) lb) owing lo use of wrong form—Effect— 
Sale if ceases to be rent sale. u 

A landlord who had obtained a rent decree 
asked for attachment and sale according tn Q i 
(2) (a) of the B T. Act, but through some 
take, a wrorg form was used and proceeding 
were taken obviously under S. 163 (2) (b) of the 
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Act, instead of under S. 163 (2) (a). It was 
stated that the sale would be by public auction 
and with power to annul all incumbrances of the 
occupancy holding. But the sale proclamation 
described the holding as a mokurari mourashi 
interest of the judgment-debtor. 

Held, that this was only a misdescription and it 
did not render the sale as one not coming under 
Ch. XIV of the Act, and that notwithstanding the 
defect, the sale was a rent sale under Ch. XIV of 
the Act. ( D.N. Milter and Patterson, JJ.) Mohen- 
dra Nath Banf.rji v. Harshamukhi Dassi. 164 
I C. 490=9 R.C. 229=40 C.W.N. 108. 

-S. 167— Annulment of incumbrance — Ser¬ 
vice of notice — Limitation—When begins to run. 

Under S. 167 of the B. T. Act, the time for the 
application for service of the notice of annulment 
of an incumbrance will begin to run from the 
date of the confirmation of the sale held under 
the certificate or from the date of knowledge of 
the purchaser at the certificate sale of the exis¬ 
tence of the incumbrance. The date of purchase 
from the certificate purchaser is not relevant. 
( Sen,J .) Nibaran Chandra Ghose v. Pratap 
Chandra. 44 C.W.N. 141. 

-S. 167 —Fresh notice—Power of Court to 

issue-—Question of service of previous notice 
pending in appeal. 

The Court cannot issue a fresh notice of annul¬ 
ment of encumbrance under S. 167 of the B. T. 
Act, when the question whether the notice pre¬ 
viously issued was.served or not is pending deter¬ 
mination in appeal. (Sen, J.) Kiran Chandra 
v. Matilal. 44 C.W.N. 864=71 C.L. J. 544. 

-S. 167 — “Incumbrance"—Meaning of — 

“Under-tenure”—If incumbrance—Revenue Sale 
Law. 

The word “incumbrance*' as used in the Bengal 
Tenancy Act is of wider import than the same 
word as used in S. 37, Revenue Sales Act. An 
under-tenure created by the defaulting tenure- 
holder would be an incumbrance within the mean¬ 
ing of S- 167, B. T. Act, according to the defi¬ 
nition given in S. 161, but is not incumbrance 
within the meaning of S. 37, Revenue Sales Act. 
(R. C. Mitter, J.) Sf.rajganj Loan Office Co., 
Ltd. v. Sasimukhi Debt. I.L R. (1937) 1 Cal 
595=168 I.C 538=9 R.C. 835=41 C.W.N. 
110=A.I.R. 1937 Cal. 36. 

-S. 167 —N on-transferable holding sold 

under rent decree—Purchase by landlord—Effect 
—Rights of landlord purchaser. 

Where a holding is non-transferable and a pur- 
chiser under a rent decree happens to be the 
landlord, he in his capacity as landlord is entitled 
to disregard the encumbrance, if not made with 
his consent, and may take possession of the pur¬ 
chased holding and may successfully maintain it 
in opposition to the claims of encumbrancer. 
(James and Chatterjee, JJ.) Ram Chandf.rji v. 
Hem Chandra. 18 Pat. 184=182 I C. 557=5 
B R. 779=12 R.P. 21=20 Pat.L.T. 469=A.I.R 
1939 Pat. 200. 

-S. 167 —Order refusing to issue notice — 

Revision — C.P.C., S. 115. 

An order of a Munsif refusing to issue a notice 
of annulment of encumbrance under S. 167 of 
the B. T. Act, is open to revision by the High 
Court under S. 115, C P. Code. The Munsif in 
passing the order acts as a Court and not 
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merely in a ministerial capacity. (Sen, J.) Kiran 
Chandra v. Matilal. 44 C.W.N. 864=71 C.L.J. 
544. 

-S. 167— Property subject to maintenance 

charge—Rent sale—Zamindar purchasing himself 
—Subsequent grant of putni or permanent tenure 
—Right to annul charge. 

Where a certain property subject to mainten¬ 
ance charge is sold in rent sale and is purchased 
by zamindar himself and subsequently the zamin¬ 
dar grants a putni or permanent tenure, the 
charge does not shift from the zamindar to the 
putni-holder. In spite of the putni, the zamindar 
still remains a person affected by the charge as 
being the owner of the charged property; the 
zamindar therefore is entitled to make an appli¬ 
cation to annul the charge under S. 167, B. T. 
Act. (R. C. Mitter, J.) Serajganj Loan Office 
Co., Ltd. v. Sasimukhi Debi. I.L.R. (1937) 1 
Cal. 595=168 I.C. 538=9 R.C. 835=41 C.W.N. 
110=A I.R. 1937 Cal. 36. 

-S. 167— Rent decree— Sale in execution — 

Annulment of under-tenure—Prior purchaser of 
tenant's interest not impleaded in suit—Right to 
set up purchase in defence. 

A landlord sued his recorded tenants for rent, 
and having obtained a decree, put up the holding 
for sale. Plaintiff purchased the holding, ob¬ 
tained possession and annulled the interest of an 
under-tenant by a notice under S. 167, B. T. Act, 
and sued for recovery of possession. The under¬ 
tenant had purchased the interest of one of the 
recorded tenants at a sale in execution of a 
money decree prior to the rent suit, but was not 
impleaded as a party to the latter suit, as the 
landlord did not know of the purchase. The 
sale in execution of the money decree was not 
confirmed until after the purchase by the plain¬ 
tiff. The under-tenant pleaded that as he was 
not impleaded in the rent suit, the decree was not 
a rent decree and that the sale therefore did not 
pass the entire tenure. 

Held, that the entire tenure itself passed to the 
plaintiff, and that the purchaser at the sale in 
execution of the money decree could not set up 
his purchase as a shield to defeat the plaintiff's 
claim. (Cunliffe and Henderson, JJ.) Ramesh 
Chandra Guha v. Dinanath Mfstari. 63 Cal. 
846=162 I.C 348=8 R.C. 600=62 C L.J. 483= 
A I.R 1936 Cal. 178. 

- -S. 167— Rent sale — Purchase by incum¬ 
brancer—Omission to serve notice of annuhnent 
of incumbrance—Effect of—Sale if subject to 
encumbrance. 

Where at a rent sale the encumbrancer himself 
purchases the property hypothecated to him, it is 
not necessary that any notice should be given, 
under*S. 167 of the Bengal Tenancy Act, to annul 
the incumbrance, and the omission to give a 
notice under S. 167, will not render the sale sub¬ 
ject to the mortgage in question. (D. PI. Mitter 
and Patterson, JJ.) Mohendra Nath Banerji v. 
H'vrshamukhi Dassi. 164 I.C. 490=9 R.C. 229 
=40 C.W N. 108. 

--S. 167—Scope— Sepatni patta and kabuliyat 

—Lands included in sepatni but not put in posses¬ 
sion of sepatnidar —Lands throughout held by 
landlord—Purchaser of sepatni in rent sale— 
Right to annul landlord’s possession as incum¬ 
brance and to sue for khas possession. See B. T. 

Act, S. 161. 41 C.W.N. 81. 
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S HO—Decree for arrears of rent against 
recorded tenants of putni tenure—Tenure attach¬ 
ed and advertised for sale in execution—Claim 
filed by tenure-holders under O. 21, R. 58, C. P. 
Code — Maintainability. ' 

A putni tenure had been sub-divided amongst a 
number of tenure-holders. The proprietors 
brought a suit for rent in respect of the entire 
tenure against the recorded tenants and obtained 
a decree ex parte. The decree was in due course 
put into execution and the putni tenure was 
attached and advertised for sale. Thereupon, 
some of the tenure-holders filed a claim under 
O. 21, R 58, C. P. Code, stating that they had a 
four anna share in the attached putni mehal, that 
they had been paying rent to their landlord, and 

as they had not been made parties to the original 

suit, the decree passed in that suit was not a rent 

decree. These tenure-holders had not however 

applied in the suit for rent for being made 
parties. 

. it, ^^ as it stood was valid 

against all the co-tenants including the tenure- 
holders, and as they had their remedy by way of 
suit, their claim under O. 21, R. 58 was barred 
under S.J70, B. T. Act. (S. K. Ghose and B. K. 
Mukherjea, JJ.) Debendra Nath v. Sasi 

fSScS. 27? 10 489=12 K C ”=*•“• 

—S. no—Deposit of decretal amount by 
tmra party—Landlord challenging depositor's 
right to make deposit and failing—Withdrawal of 
deposit by landlord—If operates as recognition of 
depositor as tenant. 

Wht re a third party has deposited the decretal 
amount and the landlord has challenged the de¬ 
positor’s right to make deposit, but that objection 
“ as been overruled by the executing Court on 
the fo>tmg that the depositor had an interest 
vo’dabl * on the sale as he was the real purchaser 
of the lan \ sought to be sold, the decision of the 
executing Court is a summary order and is not 
appeaLble. If, in such circumstances, the land¬ 
lord chooses to withdraw the deposit, the with¬ 
drawal does not amount to recognition of the 
depositor as tenant. ( Dhavle; J.) Inderjit 
Pratab Bahadur Sahi v. Suraj Narain. A.I R 
1940 Pat. 21 . 

S. 170 — Execution of rent decree against 
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benamidar —Landlord withdrawing same—Right 
of landlord to proceed against benamidar—If 
lost. 

Thebenami character of the interest of a 
tenant in whose name the sale certificate stands 
cannot, merely because the executing Court 
allowed the beneficial owner to deposit the decre¬ 
tal amounts and the landlord proceeded to with¬ 
draw them, disentitle the landlord to proceed 
against the certified auction-purchaser or entitle 
the beneficial owner to claim that he should have 
been sued instead of his benamidar and that the 
decrees obtained against the latter do not bind 
him. (Dhavle , /.) Inderjit Pratab Bahadur 
Sahi v. Surat Narain. A.I.R. 1940 Pat. 21. 

*-Ss. 170 and 171— Mortgagee . of portion of 

occupancy holding , also a co-tenant with judg¬ 
ment-debtor—Right to order for possession in his 
favour. • it 

A mortgagee of a portion of the occupancy 
holding is entitled to deposit the money under 
5. 170 of the Bengal Tenancy Act and to have an 

Q. D .—31 
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order for possession in his favour under S 171 
of that Act, although he is also an unrecognised 

transferee of another portion of the occupancy 
holding and is, therefore, a co-tenant with the 
judgment-debtor. ( Mukherjea , /.) Manindra 

W H r 98 A 3 GHOSE " RAMNATH Samanta * 41 C. 

" — Scope—Decree for arrears of rent 

against all tenants recorded in the Sherishta of 
landlord—Execution—Claim by person claiming 
l ° b * ^chaser from tenant—Maintainability— 
U. 21, R. 58, C. P. Code. 

O S 21 170 R ° f i8 the r B 'p T ' £ C J \ ars a claim under 
u. 21 , K. 58, C. P. Code, by a person not a 

party to the decree who claims to be in posses¬ 
sion under purchase from a tenant of the holding 
in all cases where it is shown that the decree is 
one for arrears of rent, and where all the tenants 
recorded in the landlord’s Sherishta are the 
judgment-debtors. The landlord is not bound to 
go beyond his own record, and the mere fact that 
there may be other tenants than the judgment- 
debtors does not allow of a claim being preferred 
in the execution of a decree for arrears of rent 
Rowland, J.— If the decree is only a money 
decree, the sale in execution passes only the 

right, title and interest of the judgment-debtor, 
ana b. I /O is no bar in such a case to a claim by a 
person interested under O. 21, R. 100, C. P. Code, 
ihe remedy of claim under O. 21, R. 58, C. P 

Code, is barred in all cases where the holding is 
put to sale for its own arrears. The only way of 
preventing the sale is to pay the decretal amount. 
(Agarwala and Rowland , JJ.) Surpat Singh v 
Shital Singh. 15 Pat. 614=162 I C. 805=8 R* 

? t S 2 S 77}1 Pat L T * 385=1936 P.W.N. 388= 
A.I R. 1936 Pat 480. 

~ "S. 170 (1)— Scope — Execution of rent 

decree—Third party claiming title to tenure— 
Right to sue for declaration of title to holding. 

It is true that in execution of a rent decree a 
third party claiming title to the tenure is not 
competent to apply under O. 21, R. 53, C. P. Code. 
But S. 170 (1) does not bar a substantive suit by 
him for declaration of title to the holdings and 
for declaring that the landlord had no right to 
have them sold in execution of the decree 
(Dhai le, J.) Inderjit Pratab Bahadur Sahi v 
Suraj Narain. A.I.R. 1940 Pat. 21. 

S *. 171 .C" Sc °P e_ “. Pa y ment to save holding 


fr°m sale—Mortgage in respect of—Incidents— 
ApplicabJhty of Transfer of Property Act See 
T. P. Act. S. 60. 15 Pat. 481. # P y * ee 

S. 171— Suit for arrears of rent—One of 
co-tenants paying entire decretal amount— Con- 

t charge° n Q9amst other co-tenants Right to 

Where in a suit for arrears of rent by the nro- 
prietor< one of the co-tenants pays the entire 
decretal amount and then sues other co-tenants 
for contribution it is doubtful whether such per- 
son is entitled to claim a charge under S. 171 
( Mahomed Noor, J.) Bhagwan Das v Akbar 
Hussain Khan. 3 B.R. 50=165 I.C 567—9 R 
P. 182=A.I.R. 1936 Pat. 571. ■ 

~ -Ss. 173 and 174—Locus standi to apply _ 

Purchaser of interest of under-raiyat—Purchase 
invalid 

• A purchaser of a portion of the interest of an 
under-raiyat cannot make an application under 
Ss. 173 and 174 of the Bengal Tenancy Act to 



QUINQUENNIAL DIGEST, 1936 — 1940 . 


484 



BENGAL TENANCY ACT (1885), S. 173. 

have she sale of an occupancy holding set aside, 
when his purchase is not valid in law and he has 
not got possession of the land. (S. K. Ghose and 
Edgley, JJ.) Skish Chandra Manual v. 
Bishnupada Manual. 178 I.C. 204=11 R.C. 
330=42 C.W.N. 1011=A.I.R. 1938 Cal. 550. 

-Ss. 173 (3) and 174 —Order setting aside 

sale under both provisions — Appealability. 

Where an application by a judgment-debtor in 
a rent decree to set aside a sale held in execution 
of that decree under S- 174 of the Bengal Tenancy 
Act and also on the ground that the purchase 
was barred under S. 173 (3), is allowed under the 
provisions of both, the order allowing the appli¬ 
cation is open to an appeal by one who was a 
party to the rent suit and to the application. 
(Edgley, J.) Adam Aly Khan v. Jagadish 
Chandra. 43 C.W.N. 108. 

-S. 174— Appeal—Order of Munsif refusing 

to set aside sale — Appealability — Revision. 

No appeal lies against an order of a Munsif 
refusing to set aside a sale under S. 174, B. T. 
Act. The remedy is by way of revision. ( Court- 
ney-Terrell, C.JJames and Manohar Lall, JJ.) 
Sukhoo Sao v. Sita Ram Hajjam. 17 Pat. 53= 
172 I.C. 785=4 B.R. 174=10 R.P. 345=18 Pat. 
LT. 938=1937 P.W.N. 934=A.I.R. 1938 Pat. 
21 (S.B.). 

-S. 174 —Application to set aside sale — Limi¬ 
tation—Sale processes fraudulently suppressed by 
decree-holder purchaser — Applicant's knowledge 
of fraud—Burden of proof. 

Where in an application to set aside a rent sale 
under S. 174 of the B.T. Act the Court finds that 
the decree holder purchaser fraudulently sup¬ 
pressed the sale processes, the burden is upon 
him to show that the person injured by this 
fraud and suing to recover the property had clear 
and definite knowledge of the fact which consti¬ 
tuted fraud at a time which is too remote to 
allow him to bring his application. ( Mukherjea , 
J.) Mahammad Ghunguria Sarkar v. Ram- 
gopal Das Kundu. 43 C.W.N. 467. 

■ — — S. 174 —Application to set aside sale by 
usufructuary mortgagee of holding — Limitation — 
Applicant’s knowledge of sale—If material. 

In an application to set aside sale under S. 174 
of the Bengal Tenancy Act by a usufructuary 
mortgagee with regard to a portion of the hold¬ 
ing in arrears, his knowledge or ignorance of the 
sale is not at all material for purposes of limita¬ 
tion. ( Mukherjea , J.) Bishop of Mylapur v. 
Meher Ali. 41 C.W.N. 993. 

--S. 174 —Compliance with — Decree-holder 

and judgment-debtor certifying satisfaction of 
decree—Deposit by judgment-debtor of five per 
cent, for payment to auction-purchaser — Suffi¬ 
ciency — Sale—If to be set aside—Deposit of 
decretal amount in Court — Necessity. 

After a sale of a holding in execution of a rent 
decree and within thirty days of the sale the 
decree-holder and the judgment-debtor certified 
to the Court that the decree had been satisfied 
and fully paid, and the judgment-debtor deposi¬ 
ted five per cent, of the purchase-money for pay¬ 
ment to the auction-purchaser and prayed that 

the sale be set aside. . . 

Held, that the provisions of S. 174, B. 1. Act, 
had been substantially complied with and the sale 
should be set aside; it was not necessary for the 
judgment-debtor to deposit the amount of the 
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decretal debt in Court for the benefit of the 
decree-holder when the decree-holder himself 
had certified satisfaction of the decree. ( Court- 
ney-Terrell, C.J., James and Manohar Lall, JJ.} 
Sukhoo Sao v. Sita Ram Hajjam. 17 Pat. 53= 
172 I.C. 785=4 B.R. 174=10 R.P. 345 = 18 Pat. 
L.T. 938=1937 P.W.N. 934=A.I.R. 1938 Pat. 
21 (S.B.). 

-S. 174— Compliance — Payment to decree- 

holder out of Court of amount due to him within 
30 days—Application to set aside sale a)id deposit 
of compensation to auctio)i-purchaser within time 
—If sufficient compliance—Duty of Court to set 
aside sale. 

Where it is established, either by an admission 
of the decree-holder or by an application made 
by him to the Court, that the amount due to the 
decree-holder has been received by him out of 
Court within thirty days, and the judgment- 
debtor applies to set aside the sale within the 
thirty days and deposits the compensation money 
due to the auction-purchaser also within the 
same time, the Court is bound to set aside the 
sale, because there is a substantial compliance 
with the provisions of S. 174 of the Bengal 
Tenancy Act. ( Manohar Lall, J.) Mahomed 
Zakiruddinv. Mahomau Naeem. 18 Pat.L.T. 
776=1937 P.WN. 764=172 I.C. 13=10 R.P. 
294=A.I.R. 1937 Pat. 635. 

-S. 174—Locus standi to deposit — Person 

claiming under interest created before rent sale 
but devolving on him subsequently. 

A person who claims under an interest which 
had been created before the rent sale, has locus 
standi to make the deposit under S. 174 (1) of 
the B. T. Act, though such interest devolved on 
him subsequently to such sale. ( R. C. Mitter, J.) 
Dayaluddin Sirkar v. Azimuddin Mondal. 41 
C.W.N. 255 

-S. 174—-Locus standi to deposit — Pur¬ 
chaser of portion of non-transferable occupancy 
holding—Purchase effected before amendment. 

A purchaser of a portion of a non-transferable 
occupancy holding has locus standi to make the 
deposit under S. 174 (1) of the B. T. Act, though 
the purchase was effected before the amendment 
of the Act came into force. (R. C. Mitter, J.) 
Dayaluddin Sirkar v. Azimuddin Mondal. 41 
C.W.N. 255. 

-—S. 174—Order under— Dispute between 

auction purchaser and private purchaser from 
tenant—Appeal — Competency. See B. T. Act, 
S. 153. 40 C.W.N. 95. 

--S. 174— Order under — Second appeal, if 

competent. 

No second appeal is competent against an order 
setting aside or refusing to set a sale under S. 174 
of the Bengal Tenancy Act. ( Mukherjea, J.) 
Bishop of Mylapur v. Meher Ali. 41 C.W.N. 993 # 

— -S. 174 (1)— Right to apply — Purchaser at 

private sale after auction sale —“ Interest” — Mean¬ 
ing of. 

There is nothing in S. 174 (1) of the Bengal 
Tenancy Act to indicate that the interest of the 
person, who makes the application for setting 
aside the sale, must be in existence at the date of 
the sale. The sole criterion for determining 
whether a person’s interest is affected by the sale 
is to find out whether his interest will be affected 
if the sale be ultimately onfirmed. Under S. 159 
of the Bengal Tenancy Act, a purchaser at a rent 
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sale gets his title from the date of the confirma¬ 
tion of the sale, and not from the date of the 
sale, as in a sale Under C. P. Code. The ^ judg¬ 
ment-debtor has, therefore, a subsisting interest 
between the date of the sale and the date of the 
confirmation of the sale. The purchaser from 
the judgment-debtor after the date of the sale 
and before the confirmation of the sale, there¬ 
fore, acquires the subsisting interest of the judg¬ 
ment-debtor, and has locus standi to get the sale 

set aside under S 174 (1) of the Act. (Nasim Ali 
and Ran, JJ.) Sushil Kumar Ghatak Satya 
Gopal Chattf.rji. I.L.R. (1940)1 Cal. 153= 
189 I.C. 203=A.I.R. 1940 Cal. 329. 

— S. 174 —Sale set aside on condition of depo¬ 
sit of decretal amount within certain time—Fur¬ 
ther extension of time for deposit—Power of 
Court to grant—C P. Code , 5. 148. 

An order allowing an application to set aside a 
sale under S. 174 of the Bengal Tenancy Act on 
condition that the applicant deposited in Court 
the decretal amount within a certain time, is a 
final order which cannot be modified except in the 
manner provided by O. 20, R. 3, C P. Code. In 
a case such as this S. 148, C. P. Code, has no ap¬ 
plication and the Court has, therefore, no juris¬ 
diction to allow h further extension of time for 
making the requisite deposit. ( Edgley , /.) Girish 
Chandra Das v. Annadamoni Dasi. 182 I C 
760=12 R.C. 104 (1)=43 C.W.N. 553=A.I.R i 
1939 Cal. 309. 
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r~ —— Scope—Setting aside of sale — Con¬ 
ditions of—Application by transferee from judg¬ 
ment-debtor—Deposit of five per cent, alone for 
auction-purchaser—Decree amount and costs not 
deposited—Allegation of payment to decree- 
holder out of Court — Decree-holder consenting — 
Objection by auction purchaser—Proper course — 
Duty of Court—Order setting aside sale—Legality. 

Under S. 174, B. T. Act, before a sale in execu¬ 
tion of a decree for rent can be set aside, the 
deposit must be made within 30 days as laid down 
by S. 174 ( 2 ), and on a plain reading of the words 
of the section, the sale has to be confirmed unless 
the money is paid into Court. The section does 
not provide for any settlement between the decree- 
holder and the judgment-debtor out of Court or 
for an application being made by the decree- 
holder-landlord. A sale cannot be set aside 
otherwise than under S. 174 or R. 89 of O. 21, C. 
P. Code, by consent of some but not of all of the 
parties concerned in the decree, the execution and 
the sale. Though the Court may give effect to a 
compromise and to allow adjustment outside the 
scope of S. 174 provided all the parties entitled 
to be heard in the matter concur, and if that is 
done one of those parties will not be heard at a 
later stage to resile from his agreement and im¬ 
peach the act of the Court on the ground of its 
irregularity. The correct procedure is to abide 
by what the statute has laid down But in any 
case, when there is no such general agreement 
among all the parties, the proper course for the 
Court to follow is to adhere strictly to what is 
laid down by the statute itself for its guidance. 
Where a transferee from the judgment-debtor 
applies to the Court on the last but one day of 
limitation to have the sale set aside on depositing 
the five per cent, of the purchase-money alone for 
payment to the auction-purchaser, alleging, in 
lieu of depositing the amount of the decree with 
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costs, that he has paid the same to the decree- 
holder out of Court and the application is assent¬ 
ed to by the decree-holder but objected to bv the 
auction-purchaser, the Court is bound to reject 
the application and confirm the sale. An order 

setting aside the sale under such circumstances 
is illegal and without jurisdiction. ( Rowland 
/.) Hanuman Singh v. Baitnath Prac*^ 
Singh. 172 I.C 8=10 R.P. 298=i9 37 P W w 

497=18 Pat.L.T. 409=A.I.R. 1937 Pat 537 ' 

——S. 174 (1)—. Application under—Applicant 
obtaining attachment before judgment—Locul 
standi. 

The words of S. 174 (1) are Pari materia with 
the provisions of O. 21, R. 90. The words 
whose interests are affected by the sale" are ™ 
doubt not limited to persons whose proprietary 
or possessory interests are affected. They also 
include persons whose pecuniary interests are 
affected by the sale. But a person who has ob¬ 
tained an attachment before judgment of Pro¬ 
perty subsequently put to sale at a rent sale, but 
has not obtained a decree in his suit before n;. 

application under S. 174, Cl. (D. for seUir g L.de 

the rent sale, is not a person whose pecuniary 

interests are affected by the sale and he has 

therefore no locus standi to make and maintain 

the application under S. 174 ( 1 ) IS T r 

A.IR. 1925 CalLD03, applied* V 7) 

Baidya Nath Pandey v. Hemlata Dasi fi'n i 

C. 1080=8 R.C. 468=40 C.W.N 759-1 T p 
1936 Cal. 26. /oa—A.I.R. 

- -S. 174 (1)— Right to apply under—Holder 

of money decree obtaining order for attachment 
of holding in execution— Locus standi to applv 
A person who has obtained a decree for money 
and has obtained an order for attachment of the 
holding in question is a person “whose inf^recfc 
are affected by sale” within the meaning of those 
words in S. 174 (1), and such person his a right 
to apply to have the sale set aside, although The 
attachment is actually effected after thf ‘le 

only. ( R.C. Mitter,J .) BUlanda Bashini East 
v. Pran Govinda Dhar. I.L.R. (I 9371 1 rtV 
230=166 I.C. 388=9 R.C. 509=40 C WN laai 
=63 C.L.J. 554=A.I.R. 1936 Cal. 547 334 

——S. 174 ( 1 )—- Scope—Application by decree- 
holder to set aside sale Competency — Purchase 

by decree holder-Payment of decree amount and 
compensation out of Court-Agreement that sale 

should be set aside—Power of Court tn L -a 
sale on application of decree-holder. * aside 

S. 174 (1), B. T. Act, no doubt lays down the 
normal procedure to get a sale set a^idebv 
making payment of the decree-amount 

ciX P nf S i atl ° n ;t, ^ Ut $ is an ""doubted prin¬ 
ciple of law that where a Court has general 

jurisdiction, the parties to a proceeding can hv 

agreement, adopt a different procedur?- D ro C e- 

dure quite contrary to the ordinary cursus 
curiae, and the Court is bound to give effect^ 

hV™ K ?, greem f ent Wh L ere the decree-holder is 
himself the auction-purchaser, and if he and the 

judgment-debtor agree between themselves on a 
payment of the decretal amount and compensa- 
tion out of Court after the sale that the decree- 
holder should apply and get the sale set aside the 
Court has to set aside the sale. There is no 
principle on which the Court can refuse to set 
aside the sale. (R. C. Mitter, J) R A JL et 

Chandra Mozumdar v. Nanda Kumar Mozum 
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I.L.R. (1 937) 1 Cal. 142=40 C. W. N. 

•S. 174 (3)—Locus standi to apply — Trans¬ 
feree of holding from judgment-debtor before 
decree. 

A person who alleges that the hoi ling had been 
transferred to him by the ju Igment-debtor 
before the late of the rent decree, and who was 
not a pa**ty to the rent suit or to the subsequent 
proceedings taken in execution of the decree, has 
no locus standi to apply to have the execution 
sale set aside under S. 171 (3) of the Be igal 
Tenancy Act. (E l jley, J.) Ch\rui\u Duv. 
BAtKa^rHA Nath Iana. 132 I C. 930 = 12 R.C. 
124 = 43 C W N. 743 = A I.R 1939 Cal. 419. 

-S. 174 3) — Scope—Objection tinier — 

Right to raise— L >cus standi of third party when 
landlords admit receipt. 

An objection under S. 174 (3) of the B. T. 
Act to a lenosit made by a transferee of the 
judgment-debtor tenant on the ground that 
the transferee has not paid the transfer fee 
and therefore is not co npetent to make the 
de >osit. is one for the landlor 1 to raise. If the 
landlord, ho vever. admits receipt of it, a third 
party cannot comp-1 the Court to investigate 
such a question of fact. ( Rowland. /.) Hamu- 

man- StNr.H v. Baijnath Prasad Singh 172 I.C. 
8=10 R P. 293=13 Pat.L T. 409=1937 P.W.N. 
497 =A.I.R. 1937 Pat 537. 

---S. 174 (3) (b) — Time for deposit of decre¬ 
tal amount fixed in order—Extension of — furis- 
diction of Court—C. P. Code, S 148. 

The Court which passes an order under S. 174 
(3) ( 6 ‘ of the B T. A:t that the application of 
the judgment-debtor to have the sale set aside 
will be all nve l on deposit of the decretal 
amount by him within a certain tim-and that 
on his failure to do so the applicition will stand 
dismissed, has no power to extend the time for 
making the deposit, even th >ugh the appicition 
forextending the time is made within the period 
mentioned in the order. Owing to the final char¬ 
acter of that order, the Court h is no jurisdiction 
to vary it u lless proper steps a r e taken to review 
it under 0.47. R. 1. C P. Code S. 148. C P. 
Code, has no application to the ab we case That 
section only authorises an enlarge nent of time in 
respect of acts prescribed or al owed by the 
Code. Further it does not apply in the case of a 
decree or order of a final character made by a 
Court, but it applies on'y to acts preliminiry to 
or during the course of the trial of a case before 
the final order has actually been made. (Edgley , 
/) HaTi E\kur Sheik v. 8 a\u\n Bibi. 183 1. 
C 651 = 44 C.W.N. 449 = A.I R. 1940 Cal. 275. 

_.S 174 (3). proviso (b)— Deposit under—If 

condition precedent to application—“Shall be 

allowed' —Construction. .. 

The preliminary deposit under S. 174 (3). 
proviso (b) of the Bengal Tenancy Act is not a 
condition precedent to the entertainability of the 
application t> set aside. It is enough if the 
deposit is mide after the fi'ing of the application, 
but before the application is heard and allowed. 
The expression ‘'shall be a lowed ’ cannot be con- 
strued to mean “shall be admitted or shall he 
entcrtaine 1 ’ To admit the application is not 
the same thing as to allow it. (Cunhffe and 
Henderson, //.) Am Kumar Basuv.Surkwdra 
Nath Mandal. 165 I.C. 385 — 9 R.C. 387 — 40 
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C W.N. 525=53 C.L.J. 19=A.I.R. 1936 Cal. 
430. 

—— S. 174 (3), proviso (b)— Deposit under — 
When to be made. 

The dep >sit required unler proviso ( b ) to 
sub-S. (3) of S. 174. B. T Act. has to be made 
not alo ig with the application under S. 174 
(3). but has to be made before that appli¬ 
cation is allowed, that is to say, the proper time 
for the Court to call for the dep)sit under S. 174 
(3), proviso ( b ), is after the Court comes to the 
conclusion that the sale ought to be set aside. 

(R. C. Mitter. J ) Kali Pade Bhandari v. 
Panch Kari M\ndal. 162 I.C. 623=8 R C. 621 
=40 C W.N. 531 = A.I.R. 1935 Cal. 197. 

— —«3 174 (3), proviso (b )—Deposit under — 
When to be made —“ Allowed"—Meaning of. 

The word “aliowed 'in proviso (6) to sub-S. 3 
of S. 174 of the B. T. Act means “granted” 
and should not be read as “admitted” or 
“entert une i”. It is not therefore necessary 
for an applicant to make the deposit at the time 
he makes the application for setting aside the 
sale as a condition precedent to his application 
being entertained. (S. K. Ghose and Edgley , //.) 
Bholanath Roy Choudhury v. Hah Syed 
Mahamah Mashud. 171 I.C. 479=10 R.C. 270 
=40 C W.N. 528. 

——S. 174 (5)— Appeal filed within limitation 
but deposit made only after limitation—Appeal , if 
competent, 

Under S. 174 (5) of the B. T. Act, the 
depos it must be made before the appeal could 
be entertained at all. Consequently an appeal, 
though filed on the last date of limitation, is not 
competent, if the dep>sitis male only subse¬ 
quently after the period of limitation. (S. K. 
Ghose, /.) Dakhaja Mohan Roy Choudhury 
v. Matiar Rahman. 42 C.W.N 646. 

— 3 174(5)— Appeal presented before but 
deposit m ide after limitation — Competency. 

Where an appeal is preferred agamst an order 
dismissing an application to set aside a sale, the 
dep >sit must be male as require 1 by S- 174 (5) of 
the B T. Act before the appeal can be enter¬ 
tained at all. If, therefore, the deposit is 
male after the prescribed period of limita ion, 
the »ppe il is inco npetent although it is presented 
within time. A subsequent order accepting the 
deposit cannot save limitation. ( Edgley , J.) 
Bhagaban Chandra Bhakat v. Satia Bewa. 
I.L.R. (1939) 2 Cal. 49. 

—S. 174 (5)— Deposit under — When to be 
made—Power of Court to extend time. 

S. 174 (5) of the Bengal Tenancy Act contem¬ 
plates that the amount recoverable in execution 
of the decree must be deposited with the appellate 
Court immediately after the presentation of the 
appeal to the Court in question and before its 
registration. The deposit is a condition precedent 
or at any rate a contemporaneous act in connec- 
ti m with the admission of the appeal. The Court 
has no authority to extend the time within which 
the deposit might be made. ( Edgley, J.) Sudhir 
Chandrae. Nazir M\mud. 182 I.C. 118=12 R. 
C 11=43 C.W.N. 105=68 C.L.J. 402=A.IJR. 
1939 Cal. 30. 

—S. 174 (5)— Deposit, when to be made. 

Where an appeal is preferred against an order 
dismissing an application to set aside a sale, the 

deposit must be made as required by S. 174 (5) of 
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the B. T. Act before the appeal can he entertaired 
at all. The deposit is a condition precedent to 
or, at any rale, a conlemporanec us act in connec¬ 
tion with the “admissie n of the appeal”. After 
the appeal is presented and registeied, the Court 
has no power to give the appellant an opportuniij 
of makii g the required deposit ( Costello, Ag. 
C.J. and Edgley, J.) Bhhufala Dasj?-. Kumud- 
nath Das. 67 C.L J. 211=41 C W.N. 1299. 

--S. 174 (5 )—Order dismissing for default 

application for setting aside sale — Appeal. 

An order dismissing for default an application 
for setting aside a sale is appealable under S. 174 
(5) of the Bengal Tenancy Act. {S.K. Ghose. J .) 
Debendra Nath v. Gopal Chandra. 42 C W.N. 
128. 


— - S. 174 (5)— Order dismissing for default 
application to set aside sale — Appeal. 

An appeal lies against an order of Court dismis¬ 
sing for default an application under S. 174 of the 
B. T. Act to set aside a sale. ( Edgley, /.) 
Mohammad Kazipulla v. Humayun Rfza 
Choudhury. H R. (1938) 2 Cal. 345=42 C W. 
N. 612=179 I.C. 816=11 R.C. 619=A.I.R. 1938 
Cal. 454. 

""-S. 174(5)— Order setting aside sale — Se¬ 

cond appeal—If competent. 

No second appeal is competent against an order 
setting aside a sale under S. 174 of the B. T. Act. 
The word 'appeal' in S. 174 (5) cannot be inter¬ 
preted to include, by implication, a second appeal 
also. ( Mukherjea, J.) Charles De Sa Ffagosa 
v. Meher Ali. I.L.R. (1937) 2 Cal. 496. 

-S. 174 (5)— Order under S. 173 (3)— Right 

of appeal. 

S. 174 (5) of the B. T. Act applies to applica¬ 
tions falling under S. 174 and does not apply to 
applications coming under S. 173 (3). Conse¬ 
quently, there is no right of appeal against an 
order under S. 173 (3). (S.K. Ghose and Nasim 

Ali,JJ.) Ashutosh Mandal v Gatikrjshna 
176 I C 761 = 11 R.C. 171=42 C.W.N. 585=A.I. 

R. 1938 Cal. 446. 

— --S. 174 (5)— Scope—Order refusing to set 

aside sale hut finding that sale is only one in exe¬ 
cution of money decree on account of non-service 
of notice under S. 148-A (7)—Appeal by decree- 
holder landlord — Maintainability — Revision. 

Two co-sharer landlords obtained rent decrees 
against the tenant on an occupancy holding under 
them. The petitioner, one of the co-shaier land¬ 
lords, purchased the holding at a sale in execu¬ 
tion of hi'* decree. The other then applied to have 
the sale set aside on the ground that the processes 
and the proclamation of sale had been suppressed. 
The Court found against the allegation, but found 
that the notice required by S. 148-A (7) of the B. 
T. Act had not been served. It therefore refused 
to set aside the sale but observed that the sale 
was to be considered only as one in execution of 
a money decree, as passing the right, title and 
interest only of the tenant in the holding but not 
the holding itself. Petitioner applied in revision 
against this observation contending that the same 
was outside the scope of the proceedings. 

Held, on a preliminary objection, that under 

S. 174 (5) of the B. T. Act, an appeal would lie 
against the finding or observation that the sale 
was only a sale in execution of a money decree, 
and therefore the petitidner could not maintain an 
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application in revision and agitate the question 
therein. 

Held , further, that the observation complained 
of was rot outside the scope of the p roceedirgs. 
(Khundkar , J .) Khacentra Nath Parui v. 
Sarat Kumar Das. 40 C.W.N. 182 ( 2 ). 

--Ss. 178, 179 proviso and 195 (e)— Interest 

on arrears of patni rent — Hozv regulated—Patni 
Regulation, Ss. 2 and 3. 

In view of Ss. 2 and 3 of the Patni Regulation 
and S. 195 (e) of the B. T. Act, the matter of 
payment of interest on the arrears of patni rent is 
to le regulated by the terms of the engagement 
between the parties, and not by S. 178 or the pro¬ 
viso to S 17-9 of the B. T Act. 39 C.W.N. 1003, 
Foil. (Guha and Bartley, JJ.) Shamser Ali 
Choudhury v. Haji Araf Muhammad Taluk- 
dar. 167 I.C. 404=9 R.C. 685=41 C.W.N. 
605. 

-S. 178— Monthly tenancy —Kabulijat— 

Clause that tenant not to claim compensation in 
case of acquisition—Effect of—Tenant making 
improvements—Right of. 

A clause that the tenant is not to receive any 
compensation in case the acquisition of land is 
made by Government or Muiicipality is not in¬ 
consistent with the nature of the tenancy, namely, 
the tenanc 3 being one from month to month. The 
clause regarding the non-taking of compensation 
cannot be said to be a clause which is collateral 
to the ordinary incident of the holding. But the 
clause does not preclude the tenant from claiming 
such part of the compensation as has been the 
result of the improvements on the land made by 
the tenant; in other words such part of the com¬ 
pensation as had been the result of improvements 
which have enhanced the market value of the 
land: Bradbury v Grimble & Co.. (1920) 2 Ch. D. 
548 and Sherwood v. Tucker, (1924 ) 2 Ch. D. 440, 
Ref. (D. N. Mitter and Patterson, JJ.) Radha 
Nath Maity v. Krishna Chandra Mukerji 165 

I. C. 682=9 R.C. 445=40 C.W.N. 722=63 C.L. 

J. 72= A.I.R. 1936 Cal. 249. 

-S. 178— Scope — Acquisition of land — Occu¬ 
pancy raiyat agreeing to abandon claim for — If 
bound by agreement. 

Even in the case of an occupancy raiyat a clause 
in a kabuliat with regard to the tenant abandon¬ 
ing any claim to compensation money is effective 
and does not hit in any way the provisions of 
S. 178, Bengal Tenancy Act. (D. N. Mitter and 
Patterson, JJ.) Radha Nath Maity v Krishna 
Chandra Mukerji. 165 I.C. 682=9 R C 445= 
249 C ‘W-N- 722=63 C.L.J. 72=A.I.R. 1936 CaL 

--S. 178 (f)—Scope and effect of—Under- 

raiyatin possession as service tenure-Subsequent 
lease before 1928 expiring after 1928—If protect¬ 
ed from ejectment bv holding for over 12 years— 
Right to claim benefit of S. 48-C (1), proviso (2). 

d). 40C.W F N A r2 r 7 Y 5. ACT ' S ' 48 - C(1) ' Prov1SO 

-S. 178, proviso (1)— Applicability—Kabn- 

bat of forest land for purposes of reclamation- 
stipulation for interest at one anna per rupee per 
month — Enforceability. 

Where the terms of a kabuliat of the year 1876 
evidence a demise in favour of tenants by way of 
aHowladari potta of certain land covered by 
forest consisting of timber and nals, for the pur¬ 
pose of reclamation, and all the terms usually 
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present in a reclamation lease are also present in 
the kabuhat, the kabuliat must be held to be a 
bona fide lease for reclamation purposes, so as to 
attract the operation of proviso (1) to S- 173, 
T. Act. A stipulation in such a lease for pay¬ 
ment of interest in respect of arrears of rent at 
the rate of one anna per rupee per mensem is 
legal and enforceable. ( Guha and Khundkar , //.) 
Upendra Nath Das v. Surendra Nath Roy 
Sircar. 63 C.LJ 283. 

—S. 179— Scope —Kabuliyat— Stipulation in 
providing for 6\ per cent, per month interest in 
case of default in instalment even in respect in¬ 
significant or petty default—Power of Court to 
relieve against—Contract 4ct, S. 74, etc. 

Under S. 179 of the B. T. Act, the parties are 
competent to make their own contract. But if a 
provision in a kabuliyat is found to be a penalty, 
the Court has ample jurisdiction to grant proper 
relief to the tenant. Where a tenant in his kabu¬ 
liyat undertook that he would not deposit any 
amount of rent, road cess, etc., that fell short of 
the amount of any kist, and that if any instalment 
of rent, road cess, etc., paid by him fell short by 
even a rupee the landlord in that case should be 
competent to realise interest for default at the 
rate of 6J- per cent, per mensem on the entire 
a r 1 j Un * : instalment or rent, etc , from the date 

of default to the dale of realization without any 
objection on his part. 

Held, that the stipulation was one by way of 
penalty coming within the mischief of S. 74, Con¬ 
tract Act, and could be relieved against, and that 
the landlord was entitled only to reasonable 
damages or compensation. Interest at 12 per 
cent, per annum was considered reasonable under 
the circumstances and damages and compensation 
were allowed at that rate. ( Harries , C.J. and 
Manohar Lail, J.) Jangdhari Singh v. Badri 
Narayan Singh. 1939 P.W.N. 220. 

--S. 179— Scope —Mokrari mourashi pottas 

—Payment of selami and fixing of annual rent 
— Simultaneous ekrarnama undertaking to sur¬ 
render land on payment of Selami, etc., within 
fixed time—Enforceability—Plea of occupancy 
right—Maintainability. 

Plaintiffs let out certain lands to the defendants 
by mokrari mourashi pottas, taking selamis and 
fixing annual rents. On the same date and simul¬ 
taneously with them, defendants executed 
ekrarnamas to the plaintiffs, stipulating that if 
within fifteen years from the date of the ekrar¬ 
namas, the amount of selami paid for the mokrari 
mourashi pottas together with the costs of the 
ekrarnamas were paid, they would execute deeds 
of surrender in respect of the mokrari mourashi 
pottas and return the lands. 

Held, that the contract evidenced by the ekrar¬ 
namas was valid and enforceable and did not con¬ 
travene the provisions of S. 178, B. T. Act, and 
that the defendants could not avoid the agree¬ 
ment lawfully entered into by them by asserting 
that they had acquired occupancy rights in the 
lands, in view of S. 179 of the B. T. Act. ( Guha 

and Bartley, //.) Shib Narayan Ghose v. Gopal- 
chandra Ghosf.. 40 C.W.N. 1366 
——S. 182— Applicability—Holding acquired 
subsequent to homestead — Benefit of S. 182— If 
available. 

When a raiyat holds his homestead otherwise 
than as part of his holding, he is entitled to the 
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benefit of S. 182, although he may have become a 
raiyat subsequently to the taking of his resi¬ 
dential tenancy. ( Edgley, J.) Kalikumar Deb 
v Secretary of State. 167 I.C. 310=9 R.C. 684 
=41 C.W.N. 405=A.I.R. 1936 Cal. 528. 

“ S. 182— Applicability—H omestead —Kabu¬ 
liyat creating tenancy at zvill — Subsequent acqui¬ 
sition of occupancy right by tenant — Effect — 
Tenant—If protected from ejectment from 
homestead. 

If a raiyat’s homestead is not part of his agri¬ 
cultural holding, i e., if he holds the homestead 
otherwise than as a part of his holding, the 
incidents of his tenancy of the homestead are 
regulated by the Bengal Tenancy Act, and he can 
claim the benefit of S. 182, B. T. Act, notwith¬ 
standing that the status of an occupancy raiyat is 
acquired by the tenant subsequent to his taking 
the homestead for residential purposes and not¬ 
withstanding that the kabuliyat in respect of the 
homestead creates only a tenancy at will termin¬ 
able by notice to quit. The tenant acquires 
occupancy rights in the homestead as well and 
cannot be ejected from it on the basis of the 
kabuliyat. (Nasim Ali and Henderson, JJ.) 
Pulin Chandra Daw v. Ab-u-Bakhar Naskar. 
163 I.C. 406=9 R.C. 22=40 C.W.N. 599=A.I.R. 
1936 Cal. 565. 

-S. 182— Applicability — Homestead situated 

in municipal area. 

S. 182 of the B. T. Act applies to a homestead 
which is situated within a municipal area which 
has not been notified as provided for in S. 1 (3) 
(iii) of the said Act. The tenant is entitled to the 
benefit of that section in spite of the fact that the 
homestead does not constitute an agricultural 
tenancy. (S. K. Ghose, J.) Panchanon Chau- 
dhuryza Samatul Chandra. 173 I.C. 602=10 
R.C. 542=41 C.W.N. 1327=A.I.R. 1937 Cal. 
695. 

-S. 182 (as amended in 1928)— If retros¬ 
pective. 

S. 182 of the Amending Act of 1928 became 
applicable to tenancies which were in existence at 
the time of the passing of the Amending Act. 
Both raiyats and under-raiyats on that date 
would get the benefit of the new section and 
would therefore be entitled to hold their home¬ 
stead subject to the provisions of the Act as 
amended and the incidents of their homestead 
will be governed by provisions of new Act appli¬ 
cable to raiyats and under-raiyats. ( Edgley, J.) 
Kalikumar Deb v. Secretary of State. 167 I.C. 
310=9 R.C. 684=41 C.W.N. 405=A.I.R. 1936 
Cal. 528. 

-S. 182— Settled raiyat — Acquisition of 

occupancy in homestead—Subsequent sale of 
agricultural holding — Effect—Occupancy in 
homestead—If lost — T. P. Act — Applicability. 

Where the settled raiyats of a village in respect 
of agricultural lands acquire occupancy rights in 
homestead lands, under S. 182 of the B. T. Act, 
the mere fact that they subsequently sell away 
the agricultural lands, in respect of which they 
have occupancy rights, cannot divest them of 
their right of occupancy in their homestead. The 
incidents of the tenancy would still be governed 
by the B. T. Act and not by the T. P. Act. (Nasim 
Ali, J.) Haru Charan Manna v. Sourendra 
Nath Ghosh. 40 C.W.N. 182 (1). 
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- -*S. 183—Scope—Diluvion of lands in hold¬ 
ing—Tenants ceasing to pay rent—-Abandonment 
of holding—Usage as to—Validity. See Land¬ 
lord and Tenant—Abandonment. 18 Pat.L.T. 
477=A.I.R. 1937 Pat. 458. 

-S. 183—-Scope—Occupancy holding—Right 

to deduction of rent under S. 52—Usage depriv¬ 
ing tenant of such right—Validity. See B. T. 
Act, Ss. 52 and 183. 18 Pat.L.T. 477=A.I.R. 
1937 Pat. 458. 

—--S. 184 (1)— Question of limitation not 

raised by pleadings—When may not be raised in 
appeal. 

S. 184 (1) of the B. T. Act does not overrule 
the provisions of O. 8 , R. 2, C. P. Code, and a 
question of limitation should not be allowed to be 
raised before the Appellate Court, if the neces¬ 
sary facts had not been pleaded and so attention 
had not been drawn to them at the time of the 
trial. S. 184 (1) requires a suit to be dismissed 
even in an ex parte case although limitation has 
not been pleaded, only if it is clear from undis¬ 
puted facts that the suit was filed after the 
period of limitation. ( Mukherjea and Roxburgh , 
//.) Bajroga Khatun v. Province of Bengal. 
I.L.R. (1939) 2 Cal. 358=187 I.C. 301=12 R.C. 
564=43 C.W.N. 1096=A.I.R. 1940 Cal. 113. 

--S. 188—Construction—‘Giving opportunity 

of joining in the proceedings*—Meaning of— 
Duty of co-sharer landlord applying for pre¬ 
emption under S. 26-F (1). See B. T. Act, 
Ss. 26- F (1) and 188. 40 C.W.N. 1023=A.I.R. 
1936 Cal. 576. 

-S. 188— Scope — Non-compliance with — 

Effect—Application under S. 26-F ( 1 ) beyond tune 
— Procedure. 

If an application for pre-emption under S. 26-F 
(1) does not comply with the provisions of S. 188 
of the B. T. Act or is defective and not made 
good within time, the application will have to be 
dismissed on that ground; but the so-called defect 
cannot nullify the provisions of S. 26-F (4) ( b ) 
by authorizing the Court to receive as a good de¬ 
posit an amount of money put into Court beyond 
the periods mentioned in S. 26-F (4) (a). In such 
a case mistakes and omissions of the Court 
itself or of its officers are out of the question. 
(R C. Mitter, /.) Sachindra Nath Chakra- 
varty v. Tratlakya Nath Chakravarty. I.L.R. 
(1937) 1 Cal. 112=167 I.C. 482=9 R.C. 698= 
40 C.W.N. 1023=A.I.R. 1936 Cal. 576. 

-S. 188(1)—Scope—Transfer of holding— 

Evasion of payment of transferee by false state¬ 
ment as to relationship of transferor to trans¬ 
feree—Remedy of landlord—Application or suit 
—Court entertaining application without Court- 
fee as required for suit—Revision—If open. See 
B. T. Act, S. 26-J. 63 C L.J. 103. 

S 188 (1) proviso— Application by co¬ 
sharer landlord for pre-emption under S. 26-F (2) 
—Notice on other co-sharer landlords not served 
in time owing to laches of Court officers—Their 
application under S. 26-F (4 ) dismissed as time 
barred —Application under S. 26-F (I)— Maintain¬ 
ability. 

In order to entitle a co-sharer landlord who 
applies for pre-emption under S. 26-F (l) of B.T. 
Act to get the benefit of the proviso to S. 188 ( 1 ) 
of that Act, the other co-sharer landlords must 
not only be made parties defendants to the pro¬ 
ceeding but they must be given an opportunity of 
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joining in the proceeding as co-applicants. In 
order that the other co-sharer landlords may get 
an opportunity of joining in the proceeding, the 
notice to join must be given to them before the 
period of limitation expires (i.e.) within the 
time prescribed by S. 26-F (4). Where the appli¬ 
cant for pre-emption under S. 26-F (1) does all 
that is required of him but on account of mistake 
of the Court or the laches of Court officers, the 
notice is not served upon the co-sharer landlords 
in time and their application under S. 26-F (4) 
(a) to join in the proceeding as co-applicants is 
rejected as barred by limitation, the application 
under S. 26 F ( 1 ) is not hit by S. 188 and is main¬ 
tainable. ( Nasim Ali y /.) Fazle Rahaman Pro- 
dhan v.‘ Baharulla Prodhan. 41 C.W.N. 444. 

-S. 188, proviso (1)—Scope—Transfer fee 

due to landlord—Payment only in part—Reco¬ 
very of balance—Procedure—Suit—If barred. 
See B. T. Act, Ss. 26-J and 188, Proviso (1). 63 
C.L.J. 105. 

- S. 191— Scope—Zamindar granting moka- 

rari lease of asli and diara lands at consolidated 
rental—Revenue officers settling rent payable by 
tenant of diara portion — Government settling 
diara lands as temporarily settled estate with 
Zamindar—Contract of lease—If affected. 

When a Zamindar grants a mokarrari lease in 
respect of lands comprising his asli lands and 
diara lands accreted to his estate at a consolidat¬ 
ed rental, his contract is not affected when the 
revenue officers settle the rent payable by the 
said tenant of the diara portion under S. 104 of 
the B. T. Act and Government settles the diara 
lands as temporarily settled estate with the 
said Zamindar. The contract is not hit by S. 191 
of the Act. When the contract is for one tenancy 
bearing a consolidated rent covering both lands 
of the permanently settled estate and diara lands, 
the contract cannot be split up, whether at the 
instance of the Revenue officer or of the landlord 
alone or of the tenant alone, and made into two. 
That would be creating a new contract between 
the parties, i.e , substituting two tenancies in the 
place of one. This can only be done by the 
mutual consent of the landlord and tenant, S. 191 
contemplates that a lease or contract (provided 
it is made after the passing of the B. T. Act) 
may be seperseded as therein stated, only where 
the area comprised in the tenure or holding to 
which the contract relates is situate wholly in an 
estate not subject to a subsisting permanent 
settlement. {R.C. Mitter and Biswas, JJ.) Srish 
Chandra Nandi v. Midnapore Zamindary Co., 
Ltd. I.L.R. (1938) 2 Cal. 41=181 1.0.370=11 
R.C. 802=67 C.L.J. 202=A.I.R. 1938 Cal. 853. 

--S. 193 and Sch. Ill, Art. 2 (b)—Applicabi¬ 
lity— Settlement of toddy trees for taking juice— 
Suit for settlement money—If one for rent under 
Tenancy Act—Limitation Act , Art. 110— Jurisdic¬ 
tion—Small Cause Court. 

A person taking a settlement of date and toddy 
palm trees, who gets the right to take the juice 
of the trees for the season is not a tenant, nor is 
the person settling the trees a landlord within the 
meaning of the B. T. Act. A suit by the settlor 
against the settlement holder for recovery of 
money due under the settlement is not a suit bet¬ 
ween a landlord and a tenant and does not fall 
under S. 193 of the B. T. Act. No part of the 
provisions of the Act applies to such a suit. The 
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suit is governed for purposes of limitation not 
by Art. 2 ( b ) of Sch. Ill of the B. T. Act, but by 
Art. 110 of the Limitation Act. The suit not 
being a suit for immovable property is a suit 
cognizable b\ the Small Cause Court and must 
therefore be brought in that Court and not in 
the Court of the Munsif as an ordinary suit 
under the B. T. Act. ( Agarwala and Rowland. 
JJ.) Ka mesh war StNCH v. Mahabir Pasi. 15 

f at - 6 l 6 = 16 ? I C. 484=9 R.P. 301 Cl)=3 B.R. 
171 = 17 Pat L.T. 363=A.I R. 1936 Pat. 403. 

-—S. 195 (e) (as amended in 1929)— Retros¬ 
pective operation. 

The amended Cl. (e) of S. 195 of the B. T. Act 
isnot retrospective in its operation. Where, 
therefore, the putni sale took place before the 
amended section came into force in 1929, an occu¬ 
pancy rmyat cannot claim the benefit of S. 11, Cl. 

^ e » uIati on by reason of the ex¬ 
tended definition of the expression “khudkhast 
at given i n amended S. 195 (e). B. T. Act. 
{Mukherjea, J.) Annada Prasanna v. Ham 
Saran Kower. 41 C.W.N 1234=176 I.C. 602= 
11 R C. 133=A.I.R. 1937 Cal. 686 . 

Sch. Ill, Art. 1 — Applicability — Suit in 

ejectment on breach of covenant against alienation 

Lessee not appealing against decree in eject - 

ment-Right of transferee to plead Sch. Ill, 
Art. 1 , tn bar. 

In a suit for ejectment for breach of a cove¬ 
nant against alienation, when the lessee-trans- 
ieror does not appeal against the decree in eject¬ 
ment, the transferee from the lessee cannot plead 
hnutation by calling to his aid Art. 1 of Sch. Ill 
to the B. T. Act, and the landlord is entitled to 
eject the transferee. ( Dhavle and Agarwala, JJ.) 

1 HAKUR IJAYAL SlNGH V. RAI PrOMOTHA NATH 

A 5 P T at ~ 67 , 3 = 9 R P - 136=164 I.C. 811 

i ( l« A 7 . Pr lL L T - 502=19 36 P.W.N. 534=A.I.R. 
1936 Pat. 493. 


—-—Sch. Ill, Art 2—-Applicability 1 — Lease for 

f Th C , n t rent—Limitation Act, Art 116. 

I he B. T. Act applies only to a lease for an 
agricultural purpose and not to a lease which is a 
lease of agricultural lands, but not for an agri- 

purpose. The (rue test to determine 
ether a lease for collection of rents does or 

wh, S th n ,° t C kT w J th,n the Act is > therefore, not 
th< ; anc ) s comprised in it are or are not 
agricultural lands, but whether or not the letting 

k "u* ] P u, P oses - Where the letting 

nn^HV: y co . I,ect,on of rents, and there is no 
?_ hrV ° f t i he L esse ^ bemff required or expected 

Ar bv n m,m n hJ and f U ^ er r CuIt . ivation ei,her himself 
i t ^ ber ^ b,s ^ am ily or by servants or 

the°mpr rS f °\ e t s !? bl i shi r g ‘enants on the land, 
the mere fact that the land is agricultural or that 

, a u e i cultlval, og tenants on it, would not 
make the lease one for an agricultural purpose 

Such a lease is therefore, not subject to the ope¬ 
ration of theB. T Act, and the special rule of 
limitation prescribed by that Act will accordingly 
not apply. If the lease is in writing and regis¬ 
tered, a suit for rent based on such a lease will 
be governed by Art. 116 of the Limitation Act. 
{Henderson and Biswas, JJ.) Alauddin Aham- 
mad v. Tomfzuddin Ahammad. I.L.R. (1937)2 

£ a L 631 = 173 I C 540=10 R.C. 535=41 C.W. 
N. 1001 = A I.R. 1937 Cal. 587. 

~ —Sch. Ill, Art. 3— Applicability — Disposses- 
ston by landlord as auction-purchaser. 


, BENGAL TENANCY ACT (1885), Sch. Ill, 
Art. 3. 

Dispossession by the landlords as auction pur¬ 
chasers does come under the provisions of the 
special law of limitation under Art. 3 of Sch. III. 
A. I.R. 1927 Cal. -188, Rel. on. {Jack, J ) Ami- 
ruddin Sarkar v. Nisaruddjn Sarkar. 175 I.C 
697=10 R.C. 815=A.I.R. 1938 Cal. 276. 

--Sch III, Art. 3— Applicability—Landlord 

dispossessing tenant from possession obtained in 
execution of mortgage decree against co-sharer 
tenants. 

Where a tenant in execution of a mortgage 
decree against his co-sharer tenants obtains their 
rights in the land, he represents the tenancy and 
when he is dispossessed by the landlord the rule 
of special limitation would apply. A.I.R. 1936 
Cal. 299, Rel. on. {Jack, J.) Amiruddin Sar¬ 
kar v. Nisaruddin Sarkar. 175 I.C. 697=10 
R.C. 815=A.IR 1938 Cal. 276. 

--—Sch. Ill, Art. 3— Applicability — Landlord 

setting up servant as tenant and dispossessing 
raiyat through him—Suit by raiyat to recover 
p o ssessi on —7. i mitation. 

Mere allegations or suggestions in the pleadings 
are insufficient material cn which to base a con¬ 
clusion that dispossession was dispossession by 
the landlord. Where the landlord does not 
directly dispossess the raiyat, but sets up his ser¬ 
vant as a tenant who dispossesses the raiyat, the 
dispossession is by landlord and a suit by the 
raiyat to recover possession is governed by *\it. 3 . 
{Agarwala. J.) Binpeshwari Rai v Ram Palak 
Singh. 175 I.C 91=4 B.R. 521=10 R.P. 580= 
1938 P.W.N. 741=A.I.R. 1938 Pat. 181. 

-Sch. Ill, Art. 3— Applicability and con¬ 
struction—Strict construction — Transferable 

occupancy holding—Purchase by mortgagee in 
execution of decree on mortgage—Suit for pos- 
i session against prior landlord purchaser in execu- 
• tion of money decree against mortgagor-tenant — 
Limitation—Starting point . 

The provision as to the special period of limi¬ 
tation contained in Sch. Ill, Art. 3, B. T. Act, 
must be construed as other statutes prescribing 
limitation of suits and actions are construed, 
strictly against the party seeking to apply the 
same. The well-settled general rule, that the 
statute of limitation will not run against a mort¬ 
gagee purchaser, at a sale in execution of a 
decree on his mortgage against his mortgagor, 
until the ownership in, and beneficial title to, the 
land vested in him for the first time under the 
decree and sale on his mortgage, cannot be com¬ 
pletely ignored in applying the provisions of 
Art. 3. Sch III, B. T. Act. Nor can a landlord 
purchasing his tenant's holding at a sale in exe¬ 
cution of a money decree against his tenant 
altogether ignore the rights accruing by a transfer 
by way of mortgage of a tenancy that is transfer¬ 
able, and defeat the right-? of such a mortgagee in 
view of a special provision as to limitation of 
suits of a particular nature, such as is contained 
in Sch. Ill, Art. 3. {Guha and Lodge JJ.) Gosta 
Behari Pramanik v. Amiya Kumar Das 63 

Cal. 503=165 I.C. 135=9 R.C. 346=40 C.W.N. 
135. 

--Sch. Ill, Art. 3— Applicability — Disposses¬ 
sion by landlord as auction purchaser in execution 
sale under money decree—Suit tvithin tivo years — 
If necessary .■ 

The fact that a landlord dispossesses his occu¬ 
pancy tenant as auction-purchaser of the holding, 
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at a sale in execution of a money decree against 
the tenant cannot take the case out of the opera¬ 
tion of Art. 3, Sch. Ill of the B. T. Act. Again 
the mere fact that the dispossession is brought 
about by the process of the Court cannot take 
away the case from the operation of Art. 3, be¬ 
cause ihe responsibility for the dispossession is 
on the landlord who resorts to the process of the 
Court as a mode of effecting ouster. The dispos¬ 
sessed raiyat must in such a case bring his suit 
within two years of the dispossession. ( Nasirn 
Ali and Henderson JJ.) Sheikh Alam v. Atul 
Chandra Roy 163 I.C 84=8 R.C. 686=40 C 
W.N. 173=A I R. 1936 Cal. 299 

Sch. Ill, Art. 3— Applicability-Mortgage 
transferable occupancy holding—Purchase of 
holding by co-sharer of land in execution of money 
decree and actual possession for over two years — 
Subsequent purchase by mortgagee in execution 
of his mortgage decree—Suit for actual posses¬ 
sion after delivery of symbolical possession — 
Limitation. 

Plaintiffs were mortgagees of a holding of a 
raiyat who had transferable occupancy fight in 
the holding mortgaged. They obtained decrees 
on the mortgage and purchased the holding in 
execution of the decrees and took symbolical 
delivery of possession through Court on 
20-8-1927. When they attempted to take actual 
possession, they were resisted by the defendant 
who set up title as a co-sharer landlord who had 
purchased the holding at a sale in execution of a 
money-decree against the raiyat which he had 
obtained. The defendant, as such purchaser had 
taken actual delivery of possession on 25-6-1924 
and remained in possession thereafter keeping the 
raiyat out of possession. Plaintiffs thereupon 
instituted suits for possession on 17-8-19'9. 

Held , that the special provision as to limitation 
contained in Art. 3 of Sch. Ill of the B. T. Act 
was not applicable to the suits, and that the fact 
that the defendant (co-sharer landlord) had been 
in possession since 25-6-1924 did not and could 
not amount to dispossession of the plaintiffs 
with.n the meaning of Art. 3, Sch. Ill, B. T. Act, 
as plaintiffs had never been in, and had no right 
to possession before 20-8-1927. ( Guha and Lodge , 
JJ.) Gosta Behari Pramanik v. Amiya Kumar 
Das. 63 Cal. 503=165 I.C. 135=9 R.C. 346=40 
C.W.N 135. 


-—Sch. Ill, Art. 3— Applicability—Occupancy 

holding—Tenant losing land by diluvion — Subse¬ 
quent reformation — Proceedings by landlord 
under S. 145, Cr. P. Code— Finding of taking of 
possession by landlord on re-appearance—Suit by 
tenant for declaration of occupancy right and pos¬ 
session — Limitation. 

Where a tenant loses his land by diluvion, and 
it is found in proceedings under S. 145, Cr. P. 
Code, that the landlord took possession of the 
land on its re-appearance, there is no disposses¬ 
sion of the tenant by the landlord ; and a suit by 
the tenant for a declaration of his occupancy 
rights in the land and for possession does not 
fall under Art. 3, Sch. Ill of the Bengal Tenancy 
Act. ( Agarwala and Madan , JJ.) Rudra Narain 
Singh v. Kedar Nath Singh: 170 I.C. 754=3 
B.R 762=10 R P. 148=18 Pat.L.T. 477=1937 
P.W.N. 526=A.I.R. 1937 Pat. 458. 

--Sch. Ill, Art. 3— Applicability — Suit for 

possession—No allegation that landlord instigated 

Q.. D.—32 
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dispossession—No evidence to prove landlord 
responsible for his dispossession — Landlord 
denying any dispute with plaintiff — Limitation. 

Where in a suit for possession of a holding the 
plaintiff stated in the plaint that he was dispos¬ 
sessed by the defendants third persons claiming 
land, and he did not allege that the defendant 
landlord instigated or assisted such third persons 
in his dispossession, and no evidence was adduced 
by h im to show that the landlord was responsible 
for his dispossession, but, on the contrary, the 
land ord denied that there was any dispute with 
the plaintiff. 

Held, that the suit was governed by the general 
law of limitation and not by the special period of 
limitation prescribed by Art. 3, B. T. Act. ( Agar - 
zvala and Madan , JJ.) Shive Saran Rai v. 
Sukhdeo Rat. 4 B.R. 20=171 I C. 317=10 R. 
P. 192=A.I.R, 1937 Pat. 418. 

--Sch. Ill, Art. 3— Applicability — Usufruc¬ 
tuary mortgage by raiyat—Mortgagee in posses¬ 
sion—Dispossession by landlord—Suit by mort¬ 
gagee for possession — Limitation. 

The provisions of Art. 3 of Sch. Ill of the 
Bengal Tenancy Act are attracted if a raiyat 
wants to recover possession by a suit from his 
landlord who has wrongfully dispossessed him 
from his holding, whether such dispossession be 
by the landlord as such or as auction-purchaser 
of the holding at a sale in execution of a money- 
decree against the tenant and taking possession 
through Court. A usufructuary mortgagee who 
is in possession of the holding at the time of 
such dispossession is also hit by Art. 3, Sch. Ill, 
and must bring a suit for ejectment against ihe 
landlord within the time prescribed by Art. 3, in 
as much as he has a right to put an end to the 
trespass by the landlord. (Nasim Ali and Hen¬ 
derson, JJ.) Sheikh Alam v. Atul Chandra 
Roy 163 I.C. 84=8 R.C. 686=40 C.W.N. 173= 
AIR. 1936 Cal. 299. 

-—Sch. Ill, Art. 3— Construction —“ Dispos¬ 
session"—Meaning of—Money decree against ten¬ 
ant in favour of co-sharer landlord—Sale of 
holding in execution—Purchase by co-sharer 
landlord and delivery of possession—If “dispos¬ 
session.” 

A dispossession effected by the act of delivery 
of possession by the Court to a co sharer landlord 
as auction-purchaser of the lands appertaining to 
the tenancy of his tenant at a sale in execution of 
a money-decree is not dispossession by the land¬ 
lord within the meaning of Art. 3, Sch. Ill of the 
Bengal Tenancy Act. ( Guha and Lodge , JJ.) 
Gosta Behari Pramanik v Amiya Kumar Das. 
63 Cal. 503=165 I.C. 135=9 R.C. 346=40 C.W. 
N. 135. 

—-—Sch. Ill, Art. 6, Proviso —Interpretation. 

The two arms of the proviso to Art. 6, Sch. Ill 
of the B.T. Act. should be read together, and it 
comes to this that normally the period of limita¬ 
tion for pursuing execution is three years from 
the date of the decree. But if in the course of 
that period a sale has taken place, and sub¬ 
sequently that sale has been set aside, the inter¬ 
vening period is not to be counted, if he then 
desires to go on with the execution, provided 
there is no further break in the continuity of the 
execution proceedings due to his own inaction. 
Otherwise, the total period of time within which 
the decree-holder must set in motion proceedings 
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f«_»r enforcing his decree is a period of three 
years. (Costello and Biswas, JJ.) Siddfswar 
Ghose v. Panchanan. I.L.R. (1938) 2 Cal. 125 
= 177 I.C. 110 = 11 R.C. 204=42 C W.N. 485= 
AIR. 1938 Cal. 390. 

[Reversing f A.I k. 1937 Cal. 490.] 

-Chap. XIV —A pp lie ability—Suit for rent by 

landlord—Transfer of holding by tenant pending 
suit—Transferee not impleaded — Decree—If rent 
decree — Execution—Claim by transferee under 
O. 21, R. 58, C. P. Code — Maintainability. 

Where after the institution by the landlord of 
a suit for recovery of the rent of an occupancy 
holding from the tenant, the latter transfers the ' 
holding to another, and the landlord, though 
aware of the transfer, does not make the trans¬ 
feree a party to the suit, the decree passed 
against the defendant on record is not a rent 
decree which can be executed under the proce¬ 
dure of Ch. XIV of the Bengal Tenancy Act 
When, therefore, the landlord attempts to 
execute the decree under the special procedure 
provided for in Ch. XIV, the transferee of the 
holding is entitled to object to the same and 
prefer a claim under O. 21, R. 58, C.P. Code. 

Obiter .—The landlord can possibly preserve his 
security of the holding by adding the transferee 
in the execution proceedings. (R. C. Milter, J.) 
Maharaj Bahadur Singh v. Nari Mollani. 63 
Cal. 1117 = 165 I.C. 17=9 R.C. 363=40 C.W.N. 
683=A.I.R. 1936 Cal. 279. 

--Chap. XIV —Rent decree—Transferee of 

putni tenure not recognised by landlord—Suit for 
rent against putnidar—On objection by latter , 
transferee impleaded as party defendant—Decree 
obtained against putnidar alone—If rent decree. 

So long as a Transferee of a putni tenure is not 
recognised by the landlord and his name is not 
registered in the landlord’s sherista in confor¬ 
mity with the provisions of Ss. 5 and 6 of the 
Putni Regulation, the latter may sue the original 
putnidar for rent and put the tenure up to sale in 
execution of the decree without any notice to the 
assignee. The mere fact that in the rent suit, on 
objection by the putnidar, the landlord impleads 
the transferee as a party defendant cannot be 
construed as an act of recognition on the part of 
the landlord. If, therefare, in such a suit the 
landlord obtains a decree against the original 
putnidar alone, the decree can be executed as a 
rent decree by sale of the tenure under the pro¬ 
visions of Chap. XIV of the B. T. Act. ( Mukh- 
erjea, /.) Radharani Debi v. Bitoy Chand 
Mahatap. I.L.R. (1938) 2 Cal. 527=180 I.C 

7 1 6=H R.C. 725=42 C.W.N. 890=A I.R. 1939 
Cal. 257 

BENGAL VILLAGE CHOWKIDARI ACT 

(VI OF 1870)— Mokarari grant of Chozukidari 
Chakran lands—Resumption by Government and 
Settlement ivith samindar—Latter settling with 
new persons—Pesh Khash included in jama— 
Mokarari—If bars claim of zamindar to fair and 
equitable rent. 

The plaintiff was the proprietor of estate to 
which the Chowkidari Chakran lands appertain. 
The defendant was a Mokararidar in respect of 
these lands by virtue of some grants made by the 
predecessor in interest of the plaintiff. The 
lands were resumed and were settled by the 
Collector under Chowkidari Act VI of 1870 with 
the plaintiff. The plaintiff after taking settle- 
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ment from the Collector made new settlement of 
these lands with certain persons and instituted 
suits for settlement of fair and equitable rent in 
1 respect of these lands. 

Held,' that the mere fact that Pesh Khash 
which was being paid by the Chowkidars to the 
Zamindars, was included in the jama and the 
Mokararidar was given the right to realise it 
from the Chowkidars, would not go to indicate 
that the Zamindar at the time of the grants gave 
up his right to get fair rent for these lands aris¬ 
ing out of events which were not contemplated 
then. The grants do not take away the right of 
Zamindar to get fair and equitable rent for the 
disputed lands after thev have been resumed. 45 
I.A. 162 and 52 I.A. 355, Ref. (Nasim Ali and 
Henderson. JJ.) Hrishikesh Law v. Satish 
Chandra Paul. 170 I.C. 634=10 R.C. 160= 
A.I R. 1936 Cal. 203. 

-Chowkidari jagir—Liability to resumption. 

See Grant — Chowkidari Jagir. 17 Pat. 315. 

-S. 50— Chowkidari chakran lands lying in 

plaintiff's estate zvrongly transferred to defendant 
—No edntribution paid to chozvkidari fund of the 
union in which th?y were originally included — 
Lands subsequently transferred by Collector to 
plaintiff—Suit by latter for possessioti — Limita¬ 
tion—Starting point—Limitation Act, Art. 144. 

In 1907, certain Chowkidari Chakran lands 
lying within the plaintiff’s estate were by a 
mistake transferred by the Collector to the 
defendant under S. 50 of the Village Chowkidari 
Act and without any order under S. 61. These 
lands contributed nothing to the Chowkidari 
fund of the union within which they were 
originally included. They were subsequently 
resumed by Government and were transferred to 
the plaintiff by an order of Collector, dated 23rd 
January, 1920. under S. 50 of the Village Chow¬ 
kidari Act. The said order was communicated 
to him on March 8 , 1930. On March 7, 1932, the 
plaintiff filed a suit for possession of these lands 
on the basis of that order. The defendant plead¬ 
ed that the plaintiff's claim was barred by limita¬ 
tion as he was in adverse possession of the dis¬ 
puted lands from 1907. 

Held , that as the disputed lands contributed 
nothing to the chowkidari fund of the union in 
which they were originally included, the right of 
the chowkidars of that union to possess them in 
lieu of their services to that union was not 
affected by the order of transfer in 1907, and that 
the plaintiff’s right to possess could not, there¬ 
fore, accrue so long as the chowkidar’s right to 
possess continued, and that as the right of the 
chowkidars to possess the lands continued till 
1920 when the order of transfer in favour of the 
plaintiff was passed, the plaintiff’s right to take 
possession did not arise before 1920. 

Held, further, that time began to run not from 
the date of the order of transfer in favour of the 

plaintiff but from the issue of that order and the 

plaintiff’s suit, therefore, was not barred under 
Art. 144 of the Limitation Act. (Nasun Ali and 
R. C. M it ter, JJ.) Narattam Dey v. Drbendra 
Lal Khan. 173 I.C. 439=10 R.C. 518=41 C.W. 
N. 763=A.I.R. 1937 Cal. 343. 

*-S. 55— Purchase at sale under—IVhen takes 

effect. 

A purchase at a sale held under S. 55 of Act VI 
of 1870 for arrears of Chaukidari assessment 
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takes effect on the day after that fixed by the 
Collector in the sale notification for payment of 
the arrears. ( Edgley , J.) Kanti Chandra v. 
Suchitra Sundari. I.L R. (1939) 2 Cal. 285= 
185 I.C. 560=12 R. C. 385=43 C.W.N. 855=A I 

R. 1939 Cal. 606. 

BENGAL VILLAGE SELF-GOVERN¬ 
MENT ACT (V OF 1919), Ss. 6 , 7 and 101 

and Rr. 6 , 7 and 9— Person appointed member of 
Union Board under S. 6 (3)—Such person's name 
appearing on list of candidates duly qualified under 

S. 7 (2) to be member of Board—Suit challenging 
his appointment—Jurisdiction of Civil Court. 

Under R. 6 the Circle Officer who is appointed 
•to decide the claims and objections and to pre¬ 
pare the list of voters is the only person who is 
to determine as to who is entitled to vote at an 
election of members of the Union Board. Under 
K. 6 his decision is final. So also under R. 9 he 
is the only person who can decide the question 
of residence of any person within the Union and 
his decision as to residence of any person is also 
nnal. Where therefore the name of a person 
appointed to the Union Board as a member ap¬ 
pears on the list of candidates duly qualified 
under S.7 ( 2 ), on a decision arrived at by the 
Circle Officer or tribunal appointed for the pur¬ 
pose under the Act and after proper proceedings 
taken in accordance with the Act, such person is 
a duly qualified person to be appointed a member 
of the Board under the provisions of S. 6 (3) of 
the Act. The appointment to the Union Board 

S .V C J? P erson ls proper and a suit in ordinary 
Civil Court to challenge his appointment cannot 
lie on account of the exclusive jurisdiction best¬ 
owed by the Act on the Circle Officer to decide 
as to who is entitled to vote at the election of 
the Union Board. 31 Bom. 604, Appl. (Derby¬ 
shire, C. J. and D. N . Mitter, J.) ^ajani Kanta 
^«? IST00RADA Meyur. 41 C.W.N. 706= 
169 1 9 2 8 £f 10 . R : C : 5 =A.I.R. 1937 Cal. 277. 
z> j rv? appointment of member to Union 
Board by Dt. Magistrate—Suit challenging vali¬ 
dity — Maintainability. 

L cannot be said that the District Magistrate is 
the final authority in the matter of the eligibility 

* P e J" son appointed by him as a member of the 
Union Board under S. 6 (3) of the Bengal Village 

Self-Government Act and that the appointment 

by him of a particular person is a decision by him 
that the latter is qualified to be appointed, for 
that view would nullify the proviso to S. 6 (3) of 
the Act. Accordingly, a suit challenging the 
validity of such appointment is maintainable in a 
Civil Court. (R. C. Mitter, J.) Surendra Nath 

^1^*356 R ° SAD ^ HANDRA Chakrabutty. 4JL C. 

-S. 7— Construction—Joint undivided family 

—Father and son having joint interest in property 
—Cess paid by father—Right of son to vote. 

Where a father and son having joint interests 
in certain inherited property live together in one 
house, the son being supported by the father, it 
•cannot be said that they are technically members 
■of a joint family. Even if they are to be regard¬ 
ed as such, when the cess payable as the union 
rate is paid not by the family but. by the father, 
the son is not qualified to be a voter, even if the 
father nominates the son to take his place and 
allows him to vote in his place on behalf of the 
joint family.. (Jack, J.) Kasiruddin v. Maffi- 
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S. 31. 

suddin Ahmad. 63 Cal. 1163=165 I.C. 354=9 
R C. 383=40 C.W.N. 753=A.I.R. 1936 Cal. 295. 

-S. 7 (3)— Union Board election — Right of 

resident to vote—Title to place of residence—If 
essential—Son living in father's house—Right to 
vote. 

Under S. 7 (3) of the Bengal Village Self- 
Government Act, a person claiming to be a voter 
on the ground of residence within a Union Board 
area must not only live within the union, but must 
also have title to the place of residence in which 
he lives. Otherwise he will not be eligible as 
having a place of residence within the union. 
Consequently a son who lives with his father in a 
house which belongs to the father cannot claim 
to be a voter by reason of such residence. (Jack, 
J ) Kasiruddin v. Maffizuddin Ahmad. 63 
Cal. 1163=165 I C. 354=9 R.C. 383=40 C.W.N. 
753=A.I.R. 1936 Cal. 295. 

S. 16— Removal of Chairman of Union 
Board—Jurisdiction of Civil Court—Bengal Local 
Self-Government Act , 5*. 120. 

Where the action taken by the District Board 
under S. 16 of the Bengal Village Self-Govern¬ 
ment Act in removing the plaintiff from the office 
of the Chairman of a Union Board to which he 
was elected was without jurisdiction, the Civil 
Court has jurisdiction to grant the plaintiff a 
declaration in his favour. There is nothing in 
S. 120 of the Bengal Local Self-Government Act 
I to suggest that the ordinary jurisdiction of the 
I Courts to give the plaintiff a declaration to which 
j he is entitled has been taken away. ( Henderson, 
J.) District ^oard, Chittagong v. Emdadal 
Hoquf. 44 C.W.N. 362—A.I.R. 1940 Cal. 305. 

S. 27 ( 1 ) (b)— Construction of public drains 
—Issue of notice upon ozvner or occupier—If 
mandatory. 

It is not mandatory for the Union Board to 
issue any written notice upon the owner or occu¬ 
pier of the land under S. 27 ( 1 ) (b) of the Bengal 
Village Self-Government Act before undertaking 
any work in connection with the construction of 
public drains. ( Edgley , /.) Imamuddin v. Moq- 
bul Ahammed. 43 C.W.N. 555. 

-S. 31— Applicability— Halot used as public 

pathway during dry season and as public boatway 
during rainy season—If “ waterway’’—Poiver of 
Union Board to raise level of and obstruct boat 
passage. . 

A halot which is private property and which is 
used as a public pathway in dry season and as a 
public boat passage during the rainy season does 
not come under the operation of S. 31 of the 
Bengal Village Self-Government Act as a water¬ 
way. A Union Board has therefore no authority 
to exercise control over the halot purporting to 
act under S. 31 Even assuming that S. 31 ap¬ 
plies, and that the Union Board has the control 
and power to make improvements in regard to the 
halot, such control and power to make improve¬ 
ment can only be exercised in a manner consistent 
with the rights of user of the members of the 
public. When the public have acquired a right 

to use the halot as a boat passage during the 

rainy season, such right cannot be interfered 
with, and the Board cannot, under its powers 
under S 31, raise the level of the passage so as 
to totally obstruct the passage of boats. (Guha 
and Bartley, //.) Lalit Mohan Saha v. DebendiIa- 
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nath Thakur. 63 Cal. 1221 = 165 I.C.281=9 

R. C. 367=40 C. W. N. 838=A. I. R. 1936 
Cal 444. 

-S. 38—" Assessment on circumstances with¬ 
in the union' — Meaning of. 

The words “assesssment on circumstances 
within the union” in S. ‘8 of the Village Self- 
Government Act must nof be construed to mean 
that assessment should be made only on the 
income denv» d from properties within the union. 
(Jack, J.) Tarini Charan Kundu v Sagarkandi 
Union Board. 172 I.C 548=10 R.C. 393=41 C. 
W.N. 802=65 C.L.J. 337==A.I.R. 1937 Cal. 405. 

-S. 63 —Member of Union Board acting in 

pursuance of resolution of that Board — Prosecu¬ 
tion for such action — Maintainability. 

If an officer or member of a Union Board acts 
in pursuance of a resolution of that Board duly 
and properly passed, his prosecution in respect of 
such action is barred under the provisions of 

S. 63 of the Bengal Village Self-Govcrr ment Act, 
unless the prosecution shows that he secured the 
passage of the resolution by improper means or 
that otherwise be was acting mala fide or merely 
in his own interest. ( Edglry, J .) Imamuddin v. 
Moqbul Ahammad. 43 C.W.N. 555. 

-S. 63 —Protection under—Union Board, 

when can avail—Encroachment by Union Board 
on private property—Suit for its removal If lies. 

Before the Union Board can avail tl emsclves 
of the advantage of S. 63 of the Vi'lage Self- 
Government Act, it is necessary for them to show 
that the act complained of was done both law¬ 
fully as well as in good faith with due care and 
attention under the provisions of the Act. If 
the land is not a public road but the private pro¬ 
perty of an owner, an act of encroachment upon 
it by the union Board, cannot be said to he a law¬ 
ful act done under the provisions of the Act, 
even though they may have an honest belief that 
it was really vested in them. S. 63, therefore, 
does not protect the Union Board from a suit 
for removal of an encroachment by them upon 
private property. (Mukherjea, J.) Kedaruddjn 
Ahamadv. Samsur Mata. 41 C.W.N. 769=169 
I.C. 771=10 R.C. 54=A.I.R 1937 Cal. 355. 

-S. 64— Applicability—Suit to establish 

easement right. 

A suit against the Union Board for the esta¬ 
blishment of easement rights does not come with¬ 
in the purview of S. 64 of the Village Self- 
Government Act. The suits contemplated by 
that section are those where the plaintiff claims 
damages or compensation for some wrongful act 
committed by the Union Board or their officers in 
the exercise or honestly supposed exercise of 
their statutory powers. (Mukherjea, J.) Keda- 
ruddin Ahmed z;. Samsur Mata. 169 I C 771 = 
10 R.C. 54=41 C.W.N. 769=A.I.R. 1937 Cal 
355. 

- S 64— Benefit of protection under — If 

limited to acts done bona fide 
The protection afforded by S. 64 of the Bengal 
Village Self-Government Act is not confined to 
acts done by the Board or a member thereof bona 
fide in the due discharge of duty. The Board or 
member is entitled to protection of S. 64 even 
when the acts complained are alleged to be done 

maliciously. (M.C. Ghose, J.) Hem Chandra 


Roy Choudhury v. Tarapada Sanyal. 40 C. 
W N. 500. 

-S. 64 —Limitation of three montns — Appli¬ 
cability—Union Board not properly constituted — 
Right to claim benefit of section. 

The three months’ limitation provided by S. 64 
of the Bengal Village Self-Government Act is 
applicable, if the Board concerned is actually 
functioning as such on the date of the Act com¬ 
plained of, even if the Board happens to be not 
duly constituted. Even if there be a legal flaw in 
the appointment of the Board or of its members, 
benefit of the section can be claimed by the Board 
and the members. (M.C. Ghose , J.) Hem 

Chandra Roy Choudhury v. Tarapada Sanyal. 
40 C.W.N 500. 

-Ss. 71 and 93— Conviction by Union Bench 

— Revision—Jurisdiction of High Court — Trans - 
fer of case pending before such Bench—Power 
of High Court. 

The High Court has no jurisdiction to inter¬ 
fere in revision under S 439, Cr. P. Code, with 
an order of conviction by a Union Bench. Nor 
has it pow'er to transfer a criminal case pending 
before such Bench. (Bartley and Khundkar, JJ.) 
j SrrALi-ADA Sarkar v. Pulin Behari Gure. 42 C. 
W.N. 1068. 

-S. 79— Order of dismissal under — Bar of 

I fresh suit. 

The order of dismissal in the presence of the 
! defendant under S. 79 does not bar a fresh suit 
on the same cause of action, the fiesh suit can be 
instituted either in the Union Court or in a Civil 
Court as the plaintiff chooses. (GJiosc, and 
Mukerjcc, JJ.) Muhammad Abdul Keram v . 

1 Dabiruddin Muhammad. 166 I.C. 1004=9 R.C. 
j 648=64 C.L.J. 520=41 C W.N. 180=A.I.R. 1937 
Cal. 59. 

-Ss 93 and 71—Conviction by Union Bench 

— Revision—Jurisdiction of H gh Court—Trans¬ 
fer of case pending before such Bench—Power 
of High Court. See Bengal Village Self- 
Government Act, Ss. 71 and 93. 42 C.W.N, 

I 1068. 

-S. 101, Rr. 6, 8, 9 and 38 —Eligibility of 

candidate for election—Jurisdiction of Civil 
Court. 

Rr. 6, 8, 9 and 38 framed under S. 101 of Bengal 
Village Self-Government Act, bar the jurisdic¬ 
tion of a Civil Court to try a question whether a 
particular person was a qualified voter or not and 
consequently whether his elcciion was void on the 
ground of his not being a qualified voter. The 
Circle Officer is the authority or special tribunal 
constituted to decide the question of a person's 
; eligibility to vote The authorities constituted 
by the Bengal Self-Government Act are the final 
uthorities in the matter of conducting elections 
after deciding the eligibility of voters, on objec¬ 
tions raised before them or without objection, 
and the provisions contained in the Act bar the 
jurisdiction of a Civil Court to try the question 
of eligibility or otherwise of a candidate for 
election. A.l.R. 1935 Cal. 10, Rel. on. (Guha 
and Bartley, JJ.) Purna Chandra Chowdhury 
v. Alip Biswas. 161 I.C. 183=8 R.C. 488=62 
C.L.J. 538=40 C.W.N. 543=A.I.R. 1936 Cal. 
64. 

-S. 101 (2 )—Rule 9 of Rules framed under 

— Qualification of candidates under S. 7 (2)— Deri* 
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S. 101. 

sion of circle officer—Jurisdiction of Civil Court 
to interfere. 

Under R. 9 of the Rules framed by the Local 
Government under S. 101 (2) of the Village Self- 
Government Act, the decision of the circle officer 
as to whether the candidates are duly q lalified 
under S. 7 (2) of the Act is final and the Civil 
Court has, therefore, no jurisdiction to interfere 
with his decision. {Jack, J.) Priyanath Ghosal 
v. Tarak Nath Dutta. 173 I C. 275=10 R C. 
495=65 C L.J. 353=A I.R 1937 Cal 727. 

--S 101 (2) (a) and Rr. 6, 7, 8 and 9 —If 

ultra vires. 

Rules 6, 7, 8 and 9 of the Rules framed bv the 
Local Government are not ultra vires. (R. C. 
Mitter, J.) Surendra Nath Roy v. Prasad 
Chandra Chakrabutty. 41 C.W.N. 356. 

-—S. 101 (2 » (a) and Rr. 6, 8 and 9 —Election 

of member to Union Board—Suit challenging its 
validity—Jurisdiction of Civil Court. 

Rules 6, 8 and 9 of the Rules framed by the 
Local Government have made the circle officer 
the exclusive tribunal for deciding questions 
bearing upon qu ilifications of voters and of 
candidates who offer themselves for election to 
the Union Board and no suit would lie in a Civil 
Court for setting aside an election or declaring 
an election invalid on the ground that persons 
appearing on the voters’ list and who had voted 
for the candidate returned had not the qualifica¬ 
tion of voters as defined in S. 7 (1) of the Bengal 
Village Self-Government Act or that the returned 
candidate whose nomination had be°n accepted 
by the circle officer, had not the qualification pre¬ 
scribed in S. 7 (2) of that Act. In a case not 
governed by Act VIII of 1935, a suit for declaring 
an election invalid on other grounds ( e.g .) for 
corrupt practice, would lie in a Civil Court. ( R.C. 
Mitter, J.) Surendra Nath Roy v. Prosad 
Chandra Chakrabutty. 41 C.W.N 356. 

BENGAL WAKF ACTlXlirOF 1934)7S~40 

— Power to appoint temporary mutwalli— Exer¬ 
cise of. 

The power of the Commissioner to aopoint an 
ad interim mutwalli under S. 40 of the Wakf Act 
can be invoked only if there is no mutwalli 
already. The power of appointing a temporary 
mutwalli can be exercised subject to anv order of 
a competent Court. (M C. Ghose and Mukherjea, 
JJ.) Commissioner of Wakfs, Bengali;. Ummf. 
Salima. I.L.R. U937) 1 Cal 673^171 I C. 59 
=10 R.C. 224=65 C.L.J. 340=41 C.W.N. 382= 
A.I.R 1937 Cal. 150. 

-S. 10—Applicability — Proceedings outside 

Bengal. 

- S. 70 of the Bengal Wakf Act has no applica¬ 
tion to proceedings outride the province of 
Bengal. {S. K. Ghose and Mukherjea, JJ.) Com 
missioner of Wakfs, Bengal v. Messrs. Narsimg 
Chandra Daw & Co. I.L.R. (T939) 1 Cal 462 
=43 C.W.N. 415=185 I.C. 438=12 R.C. 366= 
A.I.R. 1939 Cal. 643. 

- -Ss. 70 and 71 —If retrospective. 

Ss. 7J and 71 have no retrospective operation 
and do not apply to suits pending ar the tim^ 
when the Act became law. (M. C. Ghose and 
Mukherjea, JJ.) Commissioner of Wakfs, 
Bengal v. Ummf. Salima. I L.R (1937) 1 Cal. 
673=41 C.W.N 332=171 I.C. 59=10 R.C. 224= 
65 C.L.J. 340=A.I.R. 1937 Cal. 150. 


BENGAL WAKF ACT (1934), S. 71. 

Ss. 70 and 72 Petitions by mutwallis under 
0 21, R. 58, C. P.Code. dismissed for default — 
Right of Commissioner to present similar petition 
on notice from Court. 

Although petitions under O. 21, R. 58, C. P. 
Cole, previously filed by successive mutwalli 
were dismissed for detault, the Commissioner of 
wakf is eniitled to file a similar petition of claim 
on receipt of notice under S. 70 of the Bengal 
Wakf Act, and he is entitled to have his petition 
heard on the merits. (S.K. Ghose and Nazim 
Ah, JJ ) Commissioner of Wakfs, Bengali; 
Gagan Ch andra Das I.L R (1938)2 Cal 187= 
180 I. C 782=11 R. C 749=42 C. W. N. 616= 
A.I R. 1939 Cal. 20. 

-——S 70 (1)— ‘'‘Suitor Proceeding"—Meaning 
of—If includes appeal also. 

The words “suit or proceeding’*' in S. 70 (1) of 
the Bengal Wakf Act must be regarded in their 
ordinary <ense and cannot be held to include an 
appeal. (D N. Mitter and Patterson, JJ.) The 
Commissioner of Wakfs, Bengal v. Mahmuda 
Bibi. 166 I.C. 212=9 R C. 488=40 C.W N 816 
=A.I R. 1936 Cal. 480. 

7- S ?’ 7 ? (4 ^ and 83 ^ and Scope and 

effect of—Appeal pending when Act came into 

force—Order appointing receiver by consent of 
Parties —Right of Commissioner of wakfs to 
apply to vacate. 

Two appeals were pending in the High Court 
against the decree of a Subordinate Judge, the 
question in controversy being whether certain 
properties were wakf. In those appeals an appli¬ 
cation was made for appointment of a receiver 
on 2—3—1936, i.e„ a day after the Bengal Wakf 
Act came into force ; and by consent a receiver 
was appointed during the pendency of the appeals. 
Subsequently the Commissioner of Wakfs ap¬ 
pointed under the Act applied to the High Court 
under S. 70 (4) of the Act for vacating the order 
appointing the receiver. 

Held, that the suit having been instituted long 
before the promulgation of the Act, any right or 
rights acquired by the parties before the promul¬ 
gation of the Act could not be affected by the 
provisions of the Act, and that the application by 
the Commissioner for wakfs under S. 70 (4) was 
therefore incompetent in view of S. 83 (a) and 
(6). (D.N. Mitter and Patterson, JJ.) Com¬ 

missioner of Wakfs, Bengal v. Mahmuda Bibi 
166 I.C 212=9 R.C, 488=40 C.W.N. 816=A I 
R. 1936 Cal. 480. * 

- S. 71— Construction—‘Any other person* 

Quaere.— The words ‘any other person’ are 
wide enough to include a mutawalli (M C 
Ghose and Mukherjea, JJ.) Commissioner of 
Wakes, Rengal v. IJmme Salima. I LR 
1 Cal. 673=41 C.W.N. 382=171 I C 59=10 R 
C. 224=65 C.L J. 340=A.I.R. 1937 Cal 150 * 

r—S. n—Property not admitted to be wakf— 
Right of Commissioner to intervene. 

Per Nasim Ali, S. 71 of the Bengal Wakfs 
Act enables the commissioner of Wakfs to inter¬ 
vene and to defend a suit or a proceeding al¬ 
though it is in respect of property which is not 
admitted bv all the parties to the suit or procee¬ 
ding to be wakf. If, therefore, a person attaches 
certain wakf proper'y in execution of a decree 
for money obtamed against the mutwalli per¬ 
sonally on the allegation that it is not wakf, the 
commissioner can intervene and oppose the 
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attachment and sale of the property on behalf of 
and in the interests of the wakf. (.9. K. Ghose 
and Nazim AH, JJ ) Commissioner of Wakfs, 
Bengal v. Gagan Chandra Das. I.L.R. (1938) 
2 Cal. 187=42 C.W N.616=180 I.C. 782=11 
R.C. 749=A.I.R. 1939 Cal. 20. 

-Ss. 71 and 83— Suit under S. 92, C. P- 

Code pending when Act came into force— Right 
of Commissioner to intervene. 

S 83 of the Bengal Wakf Act exempts all suits 
in respect of rights which accrued before the 
Act, from the operation of the Act. The Com¬ 
missioner has, therefore, no right to intervene 
under S. 71 of the Act in a suit relating to a wakf 
estate under S. 92, C. P. Code, whether such suit 
is commenced before or after the Act, if it is in 
respect of a right or for enforcement of an obli¬ 
gation which is antecedent to the passing of the 
Act. The right to have a scheme framed or ac¬ 
counts examined in a suit under S 92. C. P. Code 
does not flow from the preliminary decree but 
accrues before it and originates from facts which 
constitute the very foundation of the suit itself, 
and the preliminary decree simply records the 
finding of the Court. (M. C. Chose and Mukher- 
jea, 77.) Commissioner of Wakfs, Bengal v. 
Umme Salima. I.L.R. (1937) 1 Cal. 673=171 
I.C. 59=10 R.C. 224=65 C.L.J. 340=41 C.W.N. 
382=A I.R. 1937 Cal. 150. 

-S. 73 (2)— Suit under—Receiver — Power 

of Court to appoint. 

It is well within the power of a Judge in 
dealing with a suit under S. 73 (2), Bengal Wakf 
Act, >934, to appoint a receiver pending the 
hearing of the suit. ( Costello, Ag. C.J. and 
Edgley, 7.) Syed Fateh Ali Mirza v. Sajjap 
Hussain. 173 I.C. 921 = 10 R.C. 590=A.I.R. 
1937 Cal 740. 

BERAR ALIENATED VILLAGES TEN¬ 
ANCY LAW, S. 22— Right of hypothecation — 
Limits. 

The right of hypothecation contemplated by 
S. 22 of the Berar Alienated Villages Tenancy 
Law, could only be exercised against those crops 
which had been reaped or gathered and were 
deposited or stored, and only on account of an 
arrear which has not been due for more than one 
year. (Pollock, 7.) Ramchandra Govind v. 
Mishrimal Chandanmal. 173 I C 800=10 R. 
N. 325=A.I.R. 1938 Nag 202. 

-S. 76(3)— Suit for arrears of rent due by 

ante alienation tenant — Limitation. 

According to S. 76 (3) of the Berar Alienated 
Villages Tenancy Law, the period of limitation for 
a suit by a landlord for an arrear of rent due by 
an ante-alienation tenant is three years and this is 
so notwithstanding anything contained in Arts. 
120 and 132 of the Limitation Act. (Pollock, J.) 
Ramchandra Govind v. Mishrimal Chandan¬ 
mal. 173 I.C. 800=10 R.N. 325=A.I.R. 1938 
Nag. 202. 

BERAR COTTON MARKET RULES, R. 56 
(3) — Who are all affected by. 

Sub-k. (3) to R. 56 of the Berar Cotton Mar¬ 
ket Rules, prohibits any person from buying or 
selling cotton within the market proper unless he 
is a registered cotton trader. The word ‘person’ 
must comprise both the ostensible and the real 
buyer or seller. The rule therefore affects both 
the cotton trader and the Adatya or broker. A 
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firm or a registered company would also seem to 
be included in the word ‘person’. (Niyogi, J.) 
Chiranji Motilai. v. Cotton Market Commit¬ 
tee. 188 I.C. 77=12 R.N. 315=1940 N.L.J 
174=A.I.R. 1940 Nag. 226. 

BERAR INAM RULES (1859)— Assignment 
of share in inam certificate—Failure of heirs — 
Devolution. 

If the share assigned to a grantee in the inam 
certificate amounts to a distinct and independent 
grant it will on failure of heirs of the grantee, 
escheat to Government. But. if it is merely one 
carved out of a major grant it would revert back 
to the major grant and merge in it. (9 tone, C.J . 
and Niyogi. 7.) Shriram Deorao v. Banya Bai. 

I. L.R . 1940) Nag. 244=1940 N.L.J. 78=A.I.R. 
1940 Nag. 129 

- Nature of Inam estates in Berar —Alienabi¬ 
lity — Onus, 

As Inams in Berar are prima facie held in res¬ 
tricted tenure, the onus is on those who allege 
that a particular inam was to be treated as free¬ 
hold and alienable to prove that Cl (1) in the 
classification given in R. II relates to personal 
Jagirs and cl. (3) to person *1 or subsistence 
grants. If the grant is one of Cl. (3) to which 
R. V applies and the inam has not been enfran¬ 
chised, it is inalienable. (Grille and Niyogi, 77.) 
Mahadeo Bhagwan v. Harihar. I.L.R. (1940) 
Nag. 89 = 186 I.C. 375=12 R.N. 199=1939 NL. 

J. 548=A.I.R. 1940 Nag. 108. 

- Scope of—Enfranchisement following from 

grant — Rules, if to be applied. 

The Inam rules lay down the general principles 
of succession and enfranchisement, and if the act 
of enfranchisement follows from the terms of 
the Inam grant itself, it is not necessary that it 
should be brought about by the exact operation 
of the rules. (Roughton, F.C.) Mir Ahsanalli 
v. Mst. Hussainbi. 1938 N.L.J. 248. 

-R. IV— Inam—Service grant—Succession 

to—Sister and Father s brother s son — Preferen¬ 
tial right — IVa/an belonging to family — Succes¬ 
sion to. • , 

A person who is disqualified by reason of sex 
from performing a particular service cannot be 
considered a successor to an Inam within the 
meaning of R. IV of the Berar Inam Rules. In 
the case of an Inam grant for the purpose of per¬ 
formance of Abhishek to a Maruthi Samsthan, it 
is an essential feature of the service grant that it 
should be held by the person who performs the 
service. A sister of the deceased certified holder, 
though ^ she is a nearer heir than the father’s 
brother’s son for purposes of Hindu Law, cannot 
be held to be the successor for the purposes of 
R. IV since she cannot perform the service her¬ 
self. As the sister goes out of the family on her 
marriage she cannot inherit a watan which 
belongs to the family. A watan is not the same 
thing as in Inam. ( Roughton, F.C.) IIarnabai 
v. Gangadhar. 1938 NL.J.22. 

-R. IV— Service grant to temple — Mahant's 

powers of alienation. 

^ Land given as a service grant to a temple under 
R. IV of the Berar Inam •' ules can be alienated 
by the Mahant of the temple as under the general 
law, for the period of the tenure of his office, as 
the Rules place no limitation on alienation. If 
the Mahant makes a permanent alienation of the 
property, it binds him although it does not bind 
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his successor. It is open to his successor when 
he succeeds to the office, either to ratify his pre¬ 
decessors action, or to set it aside. But any rights 
of resumption which Government may choose to 
exercise are unaffected. ( Bose , /.) Bhagwan- 
das GuruBada Ramdas v. Prayagdatta 171 I 
C. 242=10 R N. 100=A I.R. 1938 Nag. 127. 

-■ Rr. V, XI & XV — Applicability and scope 
—Inam grant—Representative of inamdar not 
applying to Inam Commissioner or getting cer¬ 
tificate or paying quit rent—Right to claim protec¬ 
tion from attachment. 

An inamdar who claims under a erant from the 
Crown governed by Rr. V, XI & XV of the Inam 
Rules in the Berar Code, is entitled to get a cer¬ 
tificate giving protection against attachment. But 
a representative of the grantee—the granCbeing 
conferred on the grantee and not upon the person 
entitled as his representative—who does not 
apply to the Inam Commissioner or get the 
certificate given to the inamdar is not entitled to 
such protection from attachment. Such a repre¬ 
sentative who is not called upon to pay a quit 
rent does not receive a free-hold estate as provi¬ 
ded by R. V. {Stone, C J. and Puranik,J.) Lax- 
man V. Ramchandra. I.LR. 1938 Nag. 151= 
1938 N L J. 48=182 I.C. 232=11 R N. 511=A. 
I.R. 1938 Nag. 145. 

[On appeal from 161 I. C. 78‘4=8 R. N. 235= 
A.I.R. 1936 Nag. 29. j 

7 I -Rr. V and VI— Scope — Alienation for life 
by holder of service inam—Effect of. 

. An alienation for life by a holder of a service 
inam does not amount to a realization of the 
total benefit for himself. The inams covered by 
R. VI are alienable by the holders thereof for 
their lives like those covered by R. V, subject to 
the right of resumption reserved by Government 
to. itself. (Vivian Bose, J.) Yadeo Nilkanth 
Deshpande v. Jankidas Narsingdas. 170 1 C 
78=10 R.N. 37=A.I.R. 1937 Nag. 202. ' 

(2)— Applicability—Hereditary inams 
granted m lieu of lands or money stipends. 

The inams granted in lieu of lands or money 
stipends popularly called hugs and russums of 
offices, the services of which has either been dis¬ 
pensed with or otherwise discontinued are to be 
disposed of according to cl. (2) of R. (v) of the 
Inam Rules, if they are hereditary. (Stone, C.J. 
and Niyogi, J.) Shriram Deorag v. Banya Bai 
I.L.R. (1940) Nag. 244=1940 N.L.J. 78 =A.I.r! 
1940 Nag. 129. 

- Rr. V (3) and (5) —Use of ward * Jahgir ’ in 

grant—If precludes its enfranchisement. 

The use of the words “as the Jahgir’ in the 
inam grant does not preclude the inam from 
being enfranchised. (R ought on, F. C.) Mir 
Ahsanalli v. Mst. Hussainbi. 1938 N.L.J. 
248. 

- Rr. VI (2) and V (2) — Applicability — 

Inam for the service of Deshmukh and main¬ 
tenance. 

The words in a grant ‘service of Deshmukh 
and maintenance’ suggest that the inam is some¬ 
thing more than a mere maintenance grant. It 
falls under R. VI of the Berar Inam Rules and by 
reason of Cl. (2) of R. VI it is governed by Cl. 
(2) of R. V, except in so far as that clause is 
inconsistent with R. VI. ( Roughton , F. C.) Mt. 
Renukabai In re. < 1938 N.L. J. 258. 


BERAR LAND REV. CODE (1896), S 49. 

R - V L Cl. (4)— Interpretation—Grant in 
return for services—Services ceasing to be ren¬ 
dered — Continuing of service grant by Inam 

Commissioner—Nature of estate granted to inam¬ 
dar. 

Where the original grant of lands was in return 
for certain services which had now ceased to be 
• — e service grant was continued in 

perpetuity on the recommendation of the Inam 
Commissioner on payment of ‘ one half rates of 
assessment, it was held, on an interpretation of 
Cl. 4 of R. 6 of the Berar Inam Rules which 
governed the case that the grantee obtained a 
free hold estate. ( Pollock , J.) Digambar 7/. 
Kishandas Goverdhandas. 174 I.C 84=10 R 
N. 340=A.I.R. 1938 Nag. 220. * 

BERAR LAND REVENUE CODE (1896)— 

Revenue auction sale—Notice of arrears due or 
of sale to mortgagee—Failure to give—If fatal 

There is no legal provision requiring notice of 
arrears due upon or sale of a survey number to 
be given to a mortgagee of the property proclaim¬ 
ed for sale, though this is desirable and should 
be done when the mortgage is on record The 
mere failure to give such notice in itself in no 
way affects the legality or propriety of the pro¬ 
ceedings. ( Burton. R. M.) Vyankatrao v . 
Shankar. 20 N.L J. 177. 

-S. 4 (12) and (13;— Inferior holder and 

tenant p 

The two terms tenant and inferior holder are 
not synonymous because the definition of a 
“tenant”, expressly excludes an “inferior holder” 

(Subhedar, A.J.C .) Ramchandra Wasudeo v 
Laxman Anandrao. 161 I.C. 784=8 R N 2<t5— 
A I R. 1936 Nag 29. ’ 6 

[See on appeal I.L.R. 1938 Nag. 151=1938 
N.L.J.48=A.I.R. 1938 Nag. 145]. 

-S. 39 (1), proviso (iv)—, Scope—Collector's 

power to review suo motu. 

By reason of proviso (iv) to S. 39 (1) of the 
Berar Land Revenue Code, the Collector has no 
power to review an order affecting any question 
of right between private persons except on the 
application of a party to the proceedings. A 
Collector reviewing an order suo motu acts ille¬ 
gally in the exercise of his jurisdiction. (Green¬ 
field, F.C.) Shriram v. MaroTi. 20 N.L T 222 
--Ss. 49 and 83 (1)— Lands in Berar — Liabi¬ 
lity to assessment and enhancement of revenue — 
Right of Government to assess and enhance re¬ 
venue—Non-enhancement for long time—Effect- 
Estoppel—If arises u 

Under S. 49 of the Berar Land Revenue. Code 
all lands are made liable to pay land revenue for 
whatever purpose they are used and wherever 
they may be situate in Berar, unless exempted by 
any specml contract or any law or rule or order 
of the Government. All lands are also liable to 
pay any enhanced assessment imposed in accor¬ 
dance with a survey under S. 83 (1) of the Code 
The mere fact that the rent or revenue has not 

been enhanced fora number of years does not 
deprive the Government of the right to enhance 
it, nor does it raise an estoppel against the 
Government in that respect, as it cannot be said 
that there is any act or representation emanating 
from the Government or its agents upon which 
the holder of land acts. (Bose, J.) MAHAnJ? 

Ganorkar v. Secretary of State 20 w t 

209. u L 
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-S. 95 —S 'cope—Title entered in record-o f- 

righls—Presumption of correctness—Extent of — 
Presumption as to entries having been made after 
due enquiry. 

There is a presumption under S. 96 of the 
Berar Lan 1 Revenue Code of 1898 that the en¬ 
tries in the record-of-rights and certified entries 
in the mutation register are true until the con¬ 
trary i> proved or a new entry is lawfully substi¬ 
tuted for them. Tne presumption is of the 
correctness of ttie title so entered and not merely 
of the fact that it w is asserted on the date of the 
application for mutation. In the absence of 
evidence to the contrary it m ist be presumed that 
these offi:ial acts were duly and properly perfor¬ 
med and that, therefore, these entries were m ide 
an I certified after due and proper enquiry. 
{Bose, J.) * Chhoglal Bulidan Mahesir v. 
Nazim Shabi. I.L.R (1937) Nag. 395=172 I.C. 
715 = 10 R.N. 242=A.I.R. 1933 Nag. 73. 

--Ss. 149 (1) and 150 (3)— Scope — Sale — 

Validity-^iVant of due proclamation — Effect—If 
cured by improvised measures of sale officer. 

A sale should be held only after the prescribed 
requirements for giving publicity to it by procla¬ 
mation have been satisfied. If the proclamation 
is wanting, its place cannot be taken by improvis¬ 
ed andcisual measures taken by the sale officer; 
and a sale held without due proclamation is 
invalid. ( Burton, R.M.) Dhanji Shiolal v. 
Madanlal. 20 N L.J. 50. 

-S. 150 (3)— Scope — Non-compliance — 

Effect—Sale fixed for particular date—Sale officer 
absent on tour—Adjournment of sale to another 
date on next day—Sale on adjourned date without 
fresh proclamation — Validity. 

Where a sale is fixed for a particular date, but 
no proceedings take place at all on that day owing 
to the ab ence of the Naib Tahsildar on tour, and 
on the following date he fixes another date for 
the sale, the proclamation of sale lapses, and it 
cannot be revived by informal measures to give 
notice of the fresh date to essential parties. A 
sale held on the adjourned date without a fresh 
proclamation is illegal as being not in conformity 
with S. 150 (3) of the Berar Land Revenue Code, 
and cannot be upheld. ( Burton , R. M.) Dhanji 
Shiolal v. Madanlal. 20 N.L.J. 50 
——S. 150 (3) —Scope — Postponed sale — 
Change of place—Fresh proclamation—If neces¬ 
sary. 

An auction-sale postponed under S. 150 (3) of 
the Berar Land Revenue Code may not be held in 
a phc§ other thin that notified ; the section only 
empowers the officer holding a sale to postpone 
it, but not to change the venue of the sale. If 
the place of auction is to be changed a fresh pro¬ 
clamation is necessary. ( Burton , R.M.) Vyan- 
katrao v. Shankar. 20 N.L.J. 177. 

-S. 174—Right of pre-emption in Berar — 

Basis of—Doctrine of substitution. 

In B-rar, the right of pre-emution given by the 
Code is to a large extent based on Mahomedan 
law. The right is not one of re-purchase but of 
substitution Tn^only limitation i> that when the 
amount specified in the notice exceeds the market 
value or, in the case of a foreclosure, the alter¬ 
native given in S. 183 (1) ( b ). then a fair consi¬ 
deration is to he fixed. {Bose. J.) Namdeo 
Kesheo. I L R. (1937) Nag. 469=172 I.C. 701= 
10 R.N. 237=A.I.R. 1938 Nag. 59. ! 


BERAR L\ND RSV. CODE (1895), S. 177. 

— — S. 174 (1) — Scope of the Code—Rights of 
pre-emption to be determined by the Code — Re¬ 
ference to the Mahomedan Law of pre-etnption 
when relevant. 

Tne Berar Land Revenue Code is exhaustive 
with regard to the rights of pre-emption. In 
so far as the rights are founded on the Code, 
they must be determined by the Code an i not by 
any other law. So references to tne Mahomedan 
Law of pre-emption or the rights prevailing in 
other Provinces m iy be misleading. It is legiti- 
m ite to look to the Mahomedan Law for assist¬ 
ance upon any matter in regard 10 pre-emption 
on which the C >de is silent {Bose, J.) Mamdeo 
v. Kesheo. I L.R. (1937) Nag. 469=172 I.C. 701 
=10 R N. 237=A.I R 1938 Nag. 59 
- —3 174 (4) —'Any transfer”—"Has been en¬ 
forced”—Meaning of. 

The expression "any transfer" used in sub- 
S (4), S. 174, Berar Land Revenue Code, may 
comprise three kinds of transfers: (l) re-sale 
to the vendor, (2) sale to a co-occupant, or (3) • 
sale to a stranger. To meet the last mentioned 
case it was necessary to enact a law such as sub- 
S. (4) of S. 174, because a transfer to stranger 
by a stranger purchaser could not obviously 
affect the pre-emptor’s right. It was to prevent the 
pre-emptor’s right being defeated by the first two 
kinds of transfers that sub S. (4), S. 174 has been 
expressly en icted. This sub section counteracts 
the device to defeat the pre-emptor’s right after 
it has accrued. The meaning of the expression 
"has been enforced ’ in sub-S. (4), S. 171 is that 
the subsequent transfer be omes voidable only 
when the pre-emptor enforces his right of pre¬ 
emption, either by depositing the money as con¬ 
tent dated in S. 180 or when the pre-emptor files a 
suit claiming pre-emption. (Niyogi, J ) KisaN 
Deolu Mali v. Gangmiai. I L R. 1937) Nag. 
103=167 I.C. 592=9 R.N. 194=A.I.R. 1936 
Nag. 278. 

-S. 177— Failure to give notice under — Posi¬ 
tion of pre-emptor. 

Where a mortgagee omits to give the notice 
mentioned in S. 177, the pre-emptor should not 
be placed at a disadvantage He can have pre¬ 
emption for the fair consideration. {Bose. /.) 
Namdeo v, Kesheo. I.L.R (1937) Nag. 469 = 
172 I.C. 701=10 R.N. 237=A.I R 1933 Nag 59. 

- S. 177 (1) —Foreclosure decree—Amount 

distributed over a large number of fields — Pre¬ 
emption in regard • to a less number of fields — 
Apportionment of the sum decreed. 

Where the forelosure decree is distributed over 
a certain number of fields and pre-emption is 
sought in respect of a sm iller number of fields, the 
price of pre-emption is fixed by apportioning the 
amount in proportion to the respective values of 
the various fields. The only guide for ascertain¬ 
ing the values is »he land revenue payable in res¬ 
pect of the fields. {Bose, J.) Namdeo v . 
Kesheo. I.L.R (1937) N\g 459=172 I.C. 701 
= 10 R^N. 237=A I.R. 1938 Nag 59 

- -3. 177 1 1) —Foreclosure decree — Interest — 

Inclusion in the price of pre-emption—No notice 
given by mortgagee in possession. 

No question of interest arises where no notice 
was given by the mortgagee and he has been in 
possession of the property. {Bose J.) NaMdF.O 
v. Kesheo. I.L.R. (1937) Nag 459=17 2 I.C. 
701=10 R.N. 237=A.I.R. 1938 Nag. 59. 
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- S. 177 (1) — Foreclosure decree price of 

pre-emption—Costs azvarded in the decree if in¬ 
clude 1 in 

In the case of foreclosure decree the price of 
pre-emption includes everything that the mort¬ 
gagee is entitled to receive at the date of the final 
decree before the property can be red emed. So 
the pre-emptor mu>t pay everything due to the 
m .rrgagee including the costs of the suit, unless 
he considers it exceeds the market value. ( Bose , 
J.) Namdeo v. Kesheo. I L.R (1937) Nag 
469=172 I.C. 701=10 R N. 237=A I R. 1938 
Nag 59. 

-S 182 (4) —Market value of the land—How 

far relevant for consideration by the Court. 

Toe ( ourt is directed to fix, not the maiket value 
of the land, but a ‘fair consideration’. The mar¬ 
ket value is to be taken into consideration tor 
determining whether the price was fixed in good 
faith or not. It is not the criterion, however 
relevant it may be, for consideration in determin 
ing the fair consideration, for the various inte¬ 
rests, viz., the interests of the transferee in the 
case of mortgages and leases and of the propo ed 
vendee in the case of an intended sale (Bose J.) 
Namdeo v. Keshf.o. I L R (1937) Nag. 469= 
172 I C. 701=10 RN. 237=A I.R. 1938 Nag. 
59 * 


—S. 182 (4) —Price fixed by vendor being less 
than the market value—Position not dealt with in 
the Code 

The Code does not make any provision for the 
position when the price fixed by the intending 
vendor is less than the market value because such 
a position does notarise when the notice contem¬ 
plated by S. 176 ( 1 ) has been duly served on the 
co-occupants. They are then bound to pre-e pt 
at that price or rot at all. {Bose, J ) Namdeo 
v. Kesheo. I.L R. ( 1937) Nag 469=172 I C. 
701=10 R.N. 237=A I R. 1938 Nag 59 

~ ■—Ss. 182 (4) and 183 (2)—‘ Fair considera¬ 
tion—Contruction of 

The‘fair consideration’contemplated by S. 182 
(4) is not the same thing as the market value and 
it must besimilary construed in S. 183 < ?) {Bose, 
J.) Namdeo v Kesheo. ILR (1937) Nag. 
469=172 I C. 701=10 R N. 237=A I.R. 1938 
Nag. 59. 

S. 183 (2)— Construction—To examine the 
transaction and fix a fair consideration, for the 
interest to be pre-empted. 

The words ‘examine the transaction’ mean that 
the Court is to determine the nature of the inte¬ 
rest sought to be pre-empied an 1 apply the prin¬ 
ciples enumerated in S 182(1) {b). T' e ‘interest 
to be p r e-emptcd* must be the interestjof the trai s- 
feree in the case of mortgages and leases, and «.f 
the pronosed vendee in 11• e ose of an inte* ded 
sale. (Bose, J .) Namdeo v. Keshf.o. I.L R 
(1937) Nag. 469=172 I C. 701=10 R.N 237= 
A I.R 1938 Nag. 59 

- Ss 192 and 194 (2) (g)—. Appointment of 

village mahar— Dispute as to—Jurisdiction of 
Civil Court. 

The appointment of a mahar in a village is a 
matter which, under the rules framed under 
S. 194 (2) (g) of the Berar Land Revenue Code, 
is a matter which the Revenue authorities have 
been emp wered to deal, and consequently >he 
jurisdiction of the Civil Courts is ousted by 
S. 192, unless the Revenue Courts think fit to 

Q.- D .—33 


BERAR LAND REV. CODE (1928), S. 72. 

refer the matter to the Civil Court when there is 
a dispute between rival claimants. A reference 
by the Revenue Court is a condition precedent to 
the jurisdiction of the Civil Court (Bose T) 
Irrhanyaz/. Sakhoo. I.L R (1937 Nag 355= 
172 I.C. 394=10 RN. 203=A.I.R. 1937 Nag 
308. 

-—(1928), Ss. 24 and 145— Defaulter—If 
entitled to be served personally with prohibitory 
order. 

A copy of the prohibitory order is not required 
to 1 e personally served on the defaulter either by 
S. 24 of the Berar Land Revenue Code read with 
K.4-A under S. 194(2) (at or by S. 145 of the 
same Code reidwilh 0.21. R. 54, C. P. Code. 

(Greenfield, F C ) Bhaurao Vjthoba v. Kaikati 
Kanhuji.^1939 NLJ. 57. 

Ss 38 and 178— Nature of rules contemp¬ 
lated by S. 38—If comes into operation by itself 
—Basis of their validity—Publication in gazette , 
if Only directory. 

‘Gene al rule>* contemplated in S. 38 of the 
Berar Land Revenue Code are not rul°s of pro¬ 
cedure but rule- to guide the Revenue OTcers in 
the disposal of Government lands. Since the 
power to ‘sanction’ such rules is given by S. 38 
itself,i is unnecessar> to invoke the general power 
conferred by S. 178. As such the genetal rules 
contemplated 1 y S. 38 take effect by virtue of 
their having been sanctioned by the Chief Com¬ 
missioner and becomes operative de hors iheir 
publication in the gazette under S. 218 The} are 
val'd, not because they have the force of law, 
but because they were sanctioned by a competent 
authority in accordance with law. Publica¬ 
tion is a condition subsequent to the making of 
the rules and hence directory. The non-ob ei vance 
of that condition would n<»t prevent the rules 
from taking effect (Gruer and Niyogi, JJ.) 
Madhao Gopal v Secreiaryok State I.L R 
(1939) Nag. 143=180 I C 532=11 R.N. 370= 
1938 N.L J 439=A I.R. 1939 Nag 44. 

--S 41 (3)— Right of suit in Civil Court — 

Adverse decision by Revenue Officer on Govern¬ 
ment s right to enhance assessment. 

Whe'e a person quest on< the right of Govern¬ 
ment to enhance the a-se^sment on his land, but 
the Revenue Officer decides it adversely to him, 
he is clearly entitled to sue for estahlLi ing his 
right under sub-S >3' of S 41 of the Berar Land 
Revenue Code. (Gruer and Niyogi JJ.) Madho 
Gopal v. Secretary of State. I.L R. (1939) 
Nag 143=180 IC 532=11 R.N 370=1938 N 
L J 439=A I R. 1939 Nag 44. 

-S 72— Ante-alienation tenant—Arrears of 

rent—Jagirdar, if entitled to interest on the 
arrears. 

In the case of an ante-alienation tenant in a 
Jagir Village, the jagidar is ihe receiver of the 
rent reserved on the holding of such tenant and 
if the rent is not paid on the due date in spite of 
d mands, it is a ca-e in whit h it would bet quit- 
able to order interest to be paid to the jagird .r 
on the rent due. (Stone, C.J.) Rajf. Shridhar 
Bao v. Shrawan Vithoba. 183 I C. 176=12 
RN. 52=1939 NL.J 198=A.I R. 1939 Nag 
149 

-S 72—S cope of—Status of ante-alienation 

tenant—Proof of — Requisites. 

S 72 of the Berar Land Revenue Code requires 
that the land must have been held on a rent equal 
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in amount with the fair assessment. ‘Equal’ can¬ 
not be interpreted to mean approximately equal. 
In order to establish a status as an ante-aliena¬ 
tion tenant, a tenant must show that what he has 
to pay does not depend on the choice of the land¬ 
lord but what the Government considered to be 
the fair assessment at each successive settlement. 
An approximation to the fair assessment due to 
the leniency of a Jagirdar who may rack-rent his 
tenants cannot give the tenant a right to claim a 
status to which he is not otherwise entitled. 

( Grille, J.) Syed EIidayat v. Ramchandra 
Dumnaji. I.L R. (1940) Nag. 388=1940 N L J. 
229= A.I.R. 1940 Nag. 209. 

-S. 102 —Powers of Deputy Commissioner — 

Reduction of nazul ground rent. 

S. 102 of the Berar Land Revenue Code only 
gives the Deputy Commissioner, powers to inter¬ 
fere to correct an error due to a mistake in 
survey or arithmet cal calculation. Reduction of 
nazul ground rent cannot come under the section. 
( Houghton , F.C.) Umar Haji, In re. 1938 N.L. 
J. 316. . 

-S. 112(1)— Expression “first hearing' — 

Meaning of. . . 

The expression “first hearing ’ of a suit in 
S 112 (1) means the hearing at which the Court 
examines the pleadings of the parties with a view 
to understand their contention and to frame 
issues. ( Niyogi,J .) Baliram v. Uttam Chand. 
1. L. R. (1939) Nag. 452=182 I.C. 52=11 R. 
N. 495=1939 N.L.J. 157=A.I.R. 1939 Nag 

110 . 

-S. 112 (2)— Dismissal of suit under — If a 

decree—Appeal, if lies. 

The dismissal of the suit under S. 112 (2), 
Berar Land Revenue Code, must be regarded as a 
decree within the meaning of that term as defined 
in S. 2 (2), C. P. Code, and under S. 96, C. P. 
Code, the plaintift is entitled to file an appeal. 
(Niyogi , J.) Baliram v. Uttam Chand. I.L.R. 
(1939) Nag. 452=182 IC 52=11 R.N. 495= 
1939 N L.J. 157=A.I.R. 1939 Nag. 110. 

-S. 112 (2) —Granting of time — Computa¬ 
tion. 

The granting of time by the Court contem¬ 
plated in sub-S. (2) of S. 112 must be interpreted 
in the sense of granting time after the lapse of 
first hearing and not before it. ( Niyogi , J.) 
Baliram v. Uttam Chand. I.L.R. (1939) Nag. 
452=182 I.C. 52 = 11 R.N. 495=1939 N.L.J. 157 
=A I R 1939 Nag. 110. 

-S. 129— Applicability—Right of way claim¬ 
ed running partly over boundaries and partly 
through fields of others. 

Where the right of way claimed by the plaintiff 
does not lie altogether over the boundaries but 

lies in part through the fields of others. S. 129of 
the Berar Land Revenue Code would not apply to 
the entire right of way claimed, and the plaintiff 
can only rely on a right of easement acquired 
under the ordinary civil law. {Pollock, J.) Bali¬ 
ram Shiyvappa v. Narayan. 173 I.C. 266=10 
R.N. 291=A I.R. 1938 Nag. 144. 

— S. 129— Persons acquiring right of ease¬ 
ment under ordinary law—If need apply to 
Deputy Commissioner. 

S. 129 of the Berar Land Revenue Code can 
never have been intended to take away a right of 
easement or any other right acquired under the 
ordinary civil law. It merely gives the Deputy 


Commissioner power to give a right of way over 
the boundaries of other survey numbers, but it is 
open to persons who havea right of way acquired 
by easement to rely on their rights and not to 
apply to the Deputy Commissioner under S. 129. 
{Pollock, J.) Baliram Shiwappa v. Narayan. 
173 I.C. 266=10 R.N. 291=A.I.R. 1938 Nag. 
144. 

-—S. 129 (3)— Limitation—Starting point — 

Decision in dispute about a right of way—Order 
by Tahsildar and appeal to Deputy Commis¬ 
sioner. 

The terms of sub-S. (3) of S. 129 of the Berar 
Land Revenue Code go to show that it is the 
decision of the Deputy Commissioner which is 
the starting point ot limitation for filing a suit in 
a Civil Court. Where in the case of a dispute 
about a right of way the Tahsildar enquired and 
passed orders, but an appeal was pre'erred to the 
Deputy Commissioner, which was heard by the 
Sub-Divisional Officer and decided and the mat¬ 
ter was then taken up in due course to the Com¬ 
missioner and local Government, it was held that 
the starting point of limitation for filing civil suit 
was the date on which the Sub-Divisional Officer 
passed his orders and not the date on which the 
Tahsildar passed his orders. ( Niyogi, /) 
Sambhoo Ukarda Mali Parashram. 187 I.C. 
404=12 R.N. 287=1940 N.L.J. 76=A I.R. 1940 
Nag 95. 

-S. 154— Forfeiture — Legality — Intentional 

default—Clearance of arrears—If an excuse for 
avoiding forfeiture. 

Where a defaulter neglects to avail himself of 
the remedies open to him by Ss. 144 and 145 of 
the Berar Land Revenue Code, and resorts to a 
collusive arranges ent with the purchaser and 
pays the deposit amount himself and later on 
intentionally defaults in the payment of the 
balance, but in the meanwhile pays off the arrears 
of land revenue, is nevertheless liable to have his 
deposit forfeited. {Burton, F. C.) Vithora 
Pandurang Nf.wa Salkar, In re. 1939 N.L.J. 
56. 

S. 155— Absence of jurisdiction to sell — 
Question, if can be raised after sale but before 
confirmation. 

An objection as to jurisdiction of a Court to 
sell can be raised between the sale and its confir¬ 
mation for, if there is no jurisdiction, the sale 
would be void and there could be no confirmation. 
(iV. J. Rough ton, F C.) Kilachand Df.vchand & 
Co. Ltd. v. Dhundiraj Ganesh Sahasrabudhe. 
1938 N.L.J. 128. 

-—S. 156— Attachment not effected as required 

by S. 145 (2) of the Revenue Code—Objection if 
open—Absence of prejudice—Sale if should be set 
aside. 

1 he objection that the attachment of the Sur¬ 
vey numbers was not effected as required by S. 
145 (2) of Revenue Code, does not lie under S. 
15'^ of the Code inasmuch as it is an irregularity 
or mistake in publishing or conducting the sale. 
Hence it could not be raised by way of an appli¬ 
cation to set aside the sale. Further when there 
has been no prejudice, there is no substance in the 
plea. <Burton, F.C.) Ramgopal Harde r . Syed 
Karimuddin. 1940 N.L.J. 424. 

7 S. 156— Sale of all survey numbers in one 

lot—Legality. 
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BERAR LAND REV. CODE (1928), S. 176. 

Where there were arrears due in respect of 
several numbers for a series of years and all 
were liable to sale under S. 141 ( c ), of the Berar 
Land Revenue Code, a sale of all of them 
in one lot in order to obtain a better price is not 
illegal (Burton, F. C.) Ramgopal Harde v. 
Syed Karimuddin. 1940 N.L.J. 424. 

S. 176 — Sale—If confined to sales as de¬ 
fined in the T . P. Act. 

The word ‘sale* in S. 176 of the Berar Land 
Revenue Code is not to be construed in the nar¬ 
row sense in which it is used in the T. P. Act. 

As such it includes an oral sale. (Bose, J.) 
Jainarayan v Ralwant. 180 I.C. 963=11 R. 
N. 414=1938 N.L.J. 379=A I.R. 1939 Nag. 35. 

S 194 — Rules framed under — R. 18 — Inter¬ 
pretation of. 

The last sentence in R. 18 of the rules framed 
under S. 194 of the Berar Land Revenue Code can 
only refer grammatically and logically and in the 
ordinary meaning of the words to the former 
part of that rule and cannot refer to the preced¬ 
ing rule The result is that R. 18 provides for an 
application to the Tahsildar for redress only in 
the particular case stated, namely, when the Civil 
Court has decided a dispute as to the right to 
office and the patel demands a substitute in place 
of the person who, the Civil Court has decided, 
has the right to office. ( Burton , F.C.) Nago 
Mahar v. Bhawania Mahar. 1939 N L.J. 
166. 

BERAR LAND REVENUE MANUAL 
(1906). Vol. I, App. VIII— Nazul land held by 
Municipal Committee—Permanent lease by latter 
at fixed rent—Validity of. 

A Municipal Committee which holds Nazul 
land f rom Government cannot grant to others any 
right in such land which it does not itself possess 
It cannot consequently grant a permanent lea«e of 
such land at a fixed rent which is not liable to 
enhancement. (Bose, J.) Mahadeo Ganorkar 
v. Secretary of State. 20 N.L.J. 209. 

BERAR PATELS AND PATWARIS LAW 
(1900) — Review—Grounds for—Procedure— C P 
Code , O. 47, R. 1 . 

There are no rules under the Berar Patels and 
Patwaris I aw of 1900. regulating the procedure 
about applications for review; therefore the rule 
in the C. P. Code contained in O. 47, R. 1 should 
be followed so far as they may be applicable ; and 
a review can be allowed only on the grounds 
specified in O. 47, R. 1, C. P. Code. ( Burton , R. 
M. and Roughton , H . M ) Madhorao Kale v. 
Vyankatrao. 19 N.L J 276. 

-- Rules framed under—Scope of—Revenue 

officer — Pozvers , if any regarding collection of 
rent in a Jagir village 

The duties of patels and patwaris prescribed in 
the rules under the Patels and Patwaris law 
relate to the collection of land revenue and cesses 
and not to the recovery of rent in alienated 
villages. There is no law or rule in force by 
which any. revenue officer is competent to give 
directions regarding the recovery or disposal of 
rent in a Jagir village. ( Burton, F. C.) Ram- 
cHandra Atmaram v. Yf.llue Vithal Ranu 
Kanandan. 1939 N.L.J. 224. 

rr- Scope—IVatan rights—Permanent for¬ 

feiture — Legality. 
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In a J> en( j e of specific orders watan rights 
car not be legally forfeited for ever or permanen 
tly. (Raghavendra Rao, H M.) Sonaji v*?ar- 
watrao (Krishnarao Deshmukh. 19 N.L J 

ment under S. 6-A—If governed by S. 5. pp0mt ~ 

I hough there is no specific' exemption of 
appointment under S. 6-A of the Patels and Pat- 
warts Law from the operation of S. 5 of the same 
Law, S. 5 cannot have heen intended to anoh to 
appointments made under S. 6-A, as the aonlicl 
t.on of S. 5 would involve a breach of the coT- 
ditions of the lease granted under the W- ste 
Land Rules of 1865 Ss. 5 and 6 are mutuallv 
exclusive, and S. 6-A is part of the law dealing 
with a matter similar in nature to what is provi? 
ded for in S6.S5 provides for the appointS 
under the watandan system in khalsavillages 
.'I’!]!® 6 ' A a " d 6 ' B Provide forappointmen; 


u . unruKAU 1\| .JL, I 224. 

rr I , S i 5 c {Z ' ) ~ 7 Co "'\ tr l lic,ion —Adopted son— 
Right of—Son adopted by zvidow of brinr v*,/. 

bent-Claim of as against son of iZ^cZZnT- 
Rule—Disqualification of widozv~If bar tn r/lf’ 
of son adopted by her. 7 to claim 

The words “shall not appoint a . r 

male relative of the late incumbent of thi office 
exists” in S. 5 (3) (e) of the Pat. Is and pL, • 
Law postpone the rights of a woman mthoYlof 
a male relative ; but they do not affect the riehtf 
of a son adopted by a widow, who claim 8 . 

through the widow but through the S ."” 1 
deceased hu-band into whose familv h e hl^K W S 
adopted The rights of the adopted son L^lo 

be decided according to the law of inh^ri^f t0 
applicable to the family into which h e has 

adopted. ( Burton , R M. and Roughton H M) 
Laxman v Tukaram 19 N.L.J 279 ,r2 'M.) 

-S 6 (3) (amendment of 1934 )—Ameng 

ment, if retrospective. ' Mend- 

The amendment of S. 6 (.3) of the Rt-ror r> * i 
and Patwaris Law was an alteration ht , Pate 'l 
limitation of the period within which annJie 3 ^ 0 * 
for assista- ce could be made to the r " 
Court. The right under S. 6 prior to amend 6 " 06 
was a vested right and hence it m„M d e , nt 
taken away by the amendment bling JL" 0t be 
trospective operation. (Roughton Fr VVi 3 re " 
beg v. Ra.te Gopalrao. 1938 NL.j 94 Murad ' 

Poyment'’—Meaning t>h of— l pa^ a ff tt pf old . i *>9 of 
accept payment after next harvest^.EffZ t 9 J° 

Emoluments of paPwari”—Meaning of T? 7 
fixed by agreement—Power of Debutv °J~ Rate 
Stoner to fix emoluments. P ty L °mmis- 

The words “emoluments of n nnt. •„ . ^ 

(3) of the Patels and Patwaris I aw in ^ 
interpreted as meaning the emohlT 0 * , be 
rate fixed by the Deputy Commissioner undfr ‘thl 
proviso ( 6 ) after the patwari has intimated thl? 
he no longer abides by the agreed rate tJv 4 
the rate of emoluments has once beel fi Xe ^d 
agreement between the Jagirdar and the pi* 

the Deputy^Commissioner“cannotfix emohll^?’ 

under S* 6 (3). S.6(3) does notfurTh '^"' 3 

into operation unless there has been , C ‘- , T e 

holding of payment by the proprietors 5n / fl , th ' 

the withholding is condoned by the ™ ben 

J P«twan by 
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agreeing to accept payment later on after next 
harvest, there is no such withholding as would 
invoke the application of S. 6 (3). A contract 
should not he varied in one particular and main¬ 
tained in another part'Cular without the consent 
of the contracting parties ; and although there is 
nothing illogic il in thi< being done in the peculiar 
circumstances of a contract between a jagirdar 
and a patwari in a fagir village, such a departure 
from the ordinary law' should be c'ear’y 
indicated in the section of the 'aw. ( Rouohton, 

F C.) Sykd Chhaisan v. Rajaram. 1938 N.L.J. 
64 

- Ss. 6 (3) and 8— Applicability — Patzvari 

nontin ited by jagirdar and appointed by Govern¬ 
ment — Status of—Loose description as substitute 
patzvari—If makes him substitute. 

Where it is clear that a patwari is appointed 
under S. 6 (1) of the ’erar Patels and Patwaris 
haw by the Government on the nomination of 

the Jagirdar S. 6 ( 3) applies to the case. The 
fact that he is loosely described as a substitute 
partwari, cannot make him a substitute, under 
S. 8 of 'he Patels and Patwaris I.aw. of a m ilik 
who is unahle to wo r k himself. (Rouqhton. F.C ) 
Syf.d Chhaban v. Rajaram 1938 N L.J. 64. 

- S. 6-A — Scope—Izara village created under 

Waste Land Rules—Malik and patel—Non per¬ 
formance of services personally—If entails dis¬ 
missal. 

The m ilik and patel of an izara village, crea- 
i« d under the Berar Waste Land Rules, 1865 
whether he be the sole proprietor or one of the 
proprietors appointed as such under S. 6-A of 
the Patels and Patwaris Law. is not bound to 
perform the duties of the office of patel person¬ 
ally. A deputy may be appointed to perform the 
duties. Merely because the pitel fails to render 
personal service, docs n »t email his dismiss'd, 

(Greenfield, F.C.) Bhaiirao v. Baburao 20 N. 

L J 224. 

- S. 7 —Reintroduction of practice of lapsed 

rotation — Principle. \ 

Where the practice of* rotation has lapsed and 
an attempt to reintroduce it is made, its revival 
woul 1 he sanctioned only when the ce sat on is 
shown to have been wrongful or to have b: tn 
due to the operation of the rules prohibiting or 
discouraging rotation. Where it is due entirely 
to the voluntary action or inaction or acquies¬ 
cence on the part of the representatives of the 
different munds , the practice of rotation would 
not be permitted to be n introduced ( Burton . 
F. C.) Sheshrao v. Narayan. 1939 N L.J. 
105. 

__ S. 7 (3)— Amalgamation of two villages 

with separate patels—Joint patels —Dismissal of 
one in 1874 and sole holding by other—Success on 

_ Rotation between families—Rules of 1886— 

Effect of. 

Where two separate villages, having a separate 
patel each, were combined and tlie two patels 
continued to be patels working jointly till 1-74, 

when one of them was dLmi^cd for embezzling 
government monev, and 'he other patel remained 
as sole pitel till his death in 1876 and was sue- 
ceeded by his son, and on the death of the latter 
in 1935 , disputes arose between the two families 
about the succession to the office. 
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1900). S. 14. 

Held, that the old ruleshaving been superseded 
in 1*86, the case was a fit one for the introduc¬ 
tion of rotation between the two families under 
S. 7 (3) of the Bcrai Paitls and Patwaris I aw. 

Held , further, that in the absence of a specific 
order, no watan right c mid be legally forfeited; 
and merely because a pit 1 is dismissed, the . 
wat m rights of the f imiiy of the dismissed patel 
c«*uld not be held to be forfeited. ( Raghavendra 
Rao, H.M.) Narayan v. Ganpat. 19 N.L.J. 
201 . 

-S 7 (3) (b)— Appointment of patel — 

Two branches of family found jointly working as 
patels in the past—Proper order. 

Where ii is f >un I that two branches of a family 
luvc worked jointly as patels in the past, b »th 
have equal claims to share the Revenue Patelki 
Office under S. (3) ( b > of the Patels and 
P itwaris L iw. The proper order in such a case 
is to diiect the representatives of the two 
branches to work as revenue patel in rotation for 
10 sears each. ( Raghavendra R ao , H M ) Sonaji 
v. Parwatrao Krishnarao Deshmukh. 19 N.L. 

J. 239 

-S. 8 (4) and R. XII (iii) —Appointment 

under S. •< (4). if falls within scope of R. XII • iii) 

—Son of a lunatic Malik—Proper remedy to re¬ 
move substitute. 

Any app >intment made under sub-S. ( 4 ) of 
S. 8 oi the Berar Patels and Patwaris Law, 
whether on the nomination of the Malik or on 
his failure to do so, by sc ect.i >n of the Deputy 
Commissioner is an appo n ment made on behalf 
of the Malik and falls within the scope of R. XII 
(iii). Where a substitute is appointed for a 
lunatic Malik patel, his son who ai th t t me was 
not a major, Cannot apply to remove the substi¬ 
tute. His only reu.e ly is t<> get Its father res gn 
»nd the himself to become patel. m«kng ihe 
substitute go out automatically. ( Greenfield .) 
Sheshrao v. Ram rao. 1940 N.L J. 198. 

-S. 8 (4) —R (x) *>/ Rules framed under 

the Act—Nomination oi substit ,tc — Procedure — 
Deputy Commissioner, when can select and ap¬ 
point — Malik Patwari s Power, il affected by the 
absence of members of the family. 

It is only when the Malik Patwari refuses or 
fails to nominate a subsiitu'c, or the Deputy 
Commissioner does t ot approve of such a 
iiom nation, ih it the De.mt> Commission! r gets 
tlu* power of election and nomination. R. t.v) 
of the rules framed under S. 21 of the Act 
requires the principal to nominate a member of 
nis family or of the stih-d vis on nf his family. 
But it does not follow that in the ab euce of any 
elicit persons, the principal’s right to nominate a 
substitute is lost. (Burton. F.C.) Govinu Ral- 
KRISHNA V. VlTHAL VlNAYAK. 1940 N.L.J. 120. 

-S. 8 (4 — Scope—If permits alternative 

nominations till acceptance of one. 

There is no provision in S. 8 (4) of the Berar 
Patels and Patwaris Law, that P e maiik patwari 
is to be given the option and opportui itv of mak¬ 
ing alternative nominations until one ««f them is 
approved by the Ihputy Commissioner ( Burton , 
F.C.) Yado Parashram v. Shaikh Aziz. 1939 
N.L.J. 104. 

-S 15— Enquiry—Procedure to be follow - 

ed prior to dismissal. 

An enquiry under S. 15 of the Berar Patels and 
Patwaris Law should, apart from other things, at 
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berar rev. book circular. 

least have a Judicial form. Definite charges 
should he framed and the patel’s exp'anation and 
evidence taken and a Judicial finding recorded 
( Greenfield, F.C.). Namdeo Ekoba, In re 1940 
N.L J.255 

BERAR REVENUE BOOK CIRCULAR— 

Sale — Objections—Bid not in fact accepted . but 
case adjourned—Appellate Court, ij can direct 
sale on other terms. 

Where after a sale objections are filed and the 
case comes before Collector to consider ihe 
objections and whether the final bid is to he 
accepted, he simply adjourns it without accepting | 
the bid, the Deputy Commissioner in appeal has I 
no power at that stage to raise the bid and direct I 
a sale. It is for the Collec tor to accept the bid 
first. ( Burton , F.C.) Jagannath v. Seth 

Mishrilal. 1940 N.L.J. 61. 

' 

- -Vols. II-III —8—Adjournment of sale— 

Failure to specify hour of adjourned sale— 
Omission to inform all persons present of ad¬ 
journment—Effect—Material irregularity. See 
C. P. Code, O. 21, R. 90. 20 N.Lj;283. 

--Ill— 8— Execution sale by Naib Tahsildar 

—Acceptance of bid and confirmation of sale by 
Sub-Divisianal Officer — Considerations — Inade¬ 
quacy of price and irregularity in proceedings — 
Effect of. 

Eleven fields comprising an area of about 250 
acres with a rental of Rs. 19S, only one of which 
was encumbered to the extent of Rs. 500 were 
sold in execution of two B class decrees by a 
Nain Tahsildar. The total amount of the decrees 
was about Rs. 9,100, but the price fetched was 
only Rs 1,365 or Rs. 5-8 0 per acre. The Naib 
Tahsildar fixed the reserve price only at Rs. 
1,240, though on a prior auction, about one month 
previously, it was Rs. 1 07,000. The bidders were 
not informed of the cancellation of the prior 
sale. The Sub-Dividonal Officer without any 
regard to the interests of the judgment-debtor 
and without considering the objections and pro¬ 
test of the judgment-debtor accepted the bids and 
confirmed the sale. 


BHOPAL C. P. CODE O. 6, R. 17. 

In a suit instituted in a British Indian Court, 
the plaintiff’s wit* ess who was under examina¬ 
tion ab-ented himself whereupon the counsel for 
the plaintiff applied for adjournment. This being 
disallowed the counsel withdrew from the suit 
with the result that the plaintiff’s claim was 
rejected and he was required to pay costs to the 
delendarn. 'I he defendant instituted a suit in the 
Bhopa 1 State to recover costs from the plaintiff 
on the basis of the judgment of the British Indian 
Court. 

Held, (1) that the suit was decided by the 
Briush Indian Cour t ex parte under ( ). 17, R. 2, 
C. P Code ; (2) that the definition of judgment in 
S. 2 (8), Bhopal C. P. Code, covered both an order 
and a decree, and equally held good whet! er the 
decree was passed ex parte, or on merits; (3) that 
the suit to recover costs on the basis of the ex 
parte judgment of the British Indian Court was 
r ot barred by S. 58, Bhopal C. P. Code. ( Moham¬ 
mad Ahmad Khan , C.J. and Birdie, /.) 
Harkunwar Rai v. Kesri Singh. 187 I.C. 439. 

-Ss..58 and 27 — Suit on basis of foreign 

judgment to recover costs—Maintainability. See 
Bhopal C P. Code, Ss. 27 and 58. 187 I.C. 439. 

- 0.6, R. 17 — Amendment of plaint—When 

not allowed—Suit on instalment-bond containing 
default clause—Amendment to plead waiver of 
right to sue for whole amount—Amendment of 
date of payment of instalment — Permissibility. 

It is generally accepted that no amendment of 
a plaint can be allowed which has the effect of 
depriving the defendant of any right already 
acquired by him or of altering the cause of action 
in any suit Amendment of every other kind is 
permitted. Ari amendment by which the defen¬ 
dants’ plea of limitation against the suit might 
entirely fall to the ground must always be per¬ 
mitted. A right which the defendant has already 
acquired is one thing, and a mere right to raise 
the plea is quite another. The plaintiff shall not 
be allowed to add any new relief by way of an 
amendment which on account of the efflux of 
time he could not claim at that time. But in a 


Held , that the bids should not have been 
accented and the sale must be set aside. ( Ragha - 
vendra Rao , H.M.) Bhan v. Dipchand. 19 N 
L.J. 51. 

- (1118), R. 11 (ii)— Sale by o.fficer deputed 

by Collector—Acceptance of bid—Further pro¬ 
cedure—Powers of Collector. 

Where a sale is held by an officer deputed by 
the Collector, R. 11 (ii) of Berar Revenue Book 
Circular ('llIX) requires that the sale shall be 
adjourned to the Deputy Commissioner (i e. t the 
Collector) before the final bid is accepted. The 
rule gives the Collector power to accept or reject 
the bid obtained in the original sale and does not 
give him the power to continue the sale without a 
fre*,h proclamation. ( Burton F C.) Vithal v. 
Jamnadas. 1940 N.L.J. 323. 

BERAR WASTE LAND RULES (1865)— 
Izara village—Malik and patel—Liab l.ty to 
render personal service. See Berar Patel and 
Patwaris Law, S. 6-A. 20 N.L.J. 224. 

BHOPAL CIVIL PROCEDURE CODE, 
Ss. 27, 58 and 2 ( 8 )— Suit on basis of foreign 
judgment to recover costs — Maintainability—Suit 
decided ex parte by foreign Court. 


suit on an instalment bond containing a default 
clause giving the creditor a right to recover the 
whole amount in the event of failure of any one 
instalment, the plaintiff’s request to plead waiver 
of his right to sue for the whole amount is 
neither a new relief nor it has the effect of 


depriving the defendant of any right already 
acquired by him. The nature of the suit is not in 
the least altered thereby. In fact the plaintiff is 
tr>ing by this amendment to explain that his suit 
is within time, and such an amendment is per¬ 
missible at any stage. If the plaintiff has made 
a mistake in stating the date of payment of 
money and now requests to correct the same, he 
by doing so is not in any way depriving the 
defendant of any right whatsoever which he had 
so far acquired. A mistake of fact of this nature 
can always be corrected in pleadings by any 
party without injuring any right of his adver¬ 
sary. It would clearly be against the principle 
of amendment laid down in O. 6 , R. 17, C P. 
Code, to refuse an amendment in respect of a 
bona fide mistake regarding the mere dale .of any 
transaction. (Mohamad Ahmad Khan , C.J and 
Birdi , /.) Madan Mohanlal v. ZAHiRnnm*r 
187 I.C. 809. D1N ‘ 
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BHOPAL C. P. CODE, O. 23, R. 1. , B. AND O. CO-OP. SOC. ACT (1935), S. 48. 

O. 23, R. 1— Withdraw il of suit in appeal to him for sale and not accounted for by him, is 

not a suit for account and is, therefore, cognis¬ 
able by the Court of Small Causes. ( Mohammad 
Ahmad Kh m, C J.) Ishaque Alt v. Abdus 
Samad. 187 I.C. 480. 


• * » » 

—Failure to implead accessary defendant — If 
sufficient ground. 

Failure to implead even a necessary party as 
defendant is neither such a formal defect as can 
be cureJ in appeal nor does it afford sufficient 
ground to withdraw from the ^uit with permis¬ 
sion to institute the same afresh after it has once 
been heard an I decided. ( Mohammad Ahmad 
Khan . C.J. and Fazle Acini, J.) Kishorilal v. 
Sunparbai. 187 I.C. 581. 

-j—O. 23, R 1 (2) (b) —“Other sufficient rea¬ 
sons"—Inter p relation. 

The sphere of “other sufficient reasons" in 
O. 23, R. I (2) v b) is wider than the sphere of 
“some formal defect". ( Mohammad Ahmad 
Khan, C. J. and Fazle Asim, J.) Kishorilal v. 
Sundarbai. 187 I.C. 581. 

BHOPAL LIMITATION ACT, Arts 40 and 

137 —Scope—Suit to recover property g'ven for 
sale on commission basis—Article applicable. See 
Bhopal Limitation Act, Arts. 117 and 40. 188 

I.C. 437. 


-Arts. 137 and 40 — Scope—Suit to recover 
property given for sale on commission basis — 
Article applicable. 

A suit for the recovery of a philatelic album 
given to he defendant for negotiating a sale on 
commission basis is governed not by Art. 40 hut 
by Art. 117 of the Bhopal Limitation Act The 
defendant is a depositary within the meaning of 
the latter article. Art. 40 has no application to a 
case of property entrusted by one person to 
another. The fact th it the defendant refused to 
give delivery of the property docs not make his 
possession unlawful and simultaneously start 
limitation against a suit for recovery under that 
article. The depositary cannot be allowed to 
take advantage of his own wrongful act by claim¬ 
ing to be benefited by the shorter period under 
Art. 40, because by so doing, he would be clearly 
defeating the object of the Legislature. (Moh¬ 
ammad Ahmad Khan, C. J. and P. C. Pirdi, J.) 
Hashmat Ali v. M. Godrej. 188 I.C. 437. 

BHOPAL SMALL CAUSE COURTS ACT 

—Jurisdiction of Small Cause Court—Suit for 
accounts—-What is—Suit for against agent for 
value of tickets given for sale and not accounted 
for by him—If cognisable by Small Cause Court. 

The Small Cause Courts Act excludes from its 
purview all suits relating to settlement of 
accounts between the parties. The essential 
nature of such a suit is that therein the plaintiff 
does pray for a decree for a fixed sum of money, 
but only wants rendition of account by the defen 
dant followed by a decree for the amount found 
due. It is possible that even in claims for a fixed 
amount the defendant's plea might some time 
give rise to the necessity of settlement of 
account, but this alone would not convert a suit 
for a fixed sum into a suit for account. It is a 
settled principle that a suit which is essentially of 
small cause nature does not change its character 
merely because the defendant has chosen 10 raise 
a plea of account. Even if the Court has to go 
into the parties'account to a certain extent the 
jurisdiction of Small Cause Court is not ousted. 
A suit against an agent for a fixed sum represent¬ 
ing the value of certain number of tickets given 


BIHAR AND ORISSA CO-OPERATIVE 
SOCIETIES ACT tVI OF 1935), S. 24-A— 

Scheme of compromise pending suit by depositor 
—Plaintiff not party to compromise—If bar to 
passing of decree and execution. 

S. 24-A (2) of the Bihar and Orissa Co-opera¬ 
tive Societies Act makes a scheme of compromise 
, agreed to by the specified majority, if sanctioned 
by an order of registrar binding on all the credi¬ 
tors or the class of creditors, as the case may be 
and also on the Co-operative Society. It may be 
that a particular creditor was no party to the 
scheme of compromise, but S. 24-A (2) makes his 
individual participation absolutely immaterial. 
Where therefore pending a suit by a depositor 
against a Co-operative Bank for recover> of his 
deposit a scheme of compromise under S. 24-A of 
the Act is agreed to by the required majority of 
creditors and sanctioned by the Registrar of Co¬ 
operative Societies, and a decree is subsequently 
passed in favour of the depositor in his suit the 
decree cannot be executed, against the Bank. The 
depositor-plaintiff being a creditor, is bound by 
the compromise, though not a party to it. The 
compromise bars execution of the decree not by 
resson of any express provision in the Act but 
under the general law. The scheme of compro¬ 
mise has to be regarded as an arrangement under 
which creditors are to refrain from bringing exe¬ 
cution in return for the restrictions, imposed 
upon the Bank as regards the disposal of its 
income and property. The decree passed is only 
a security for the debt and has the effect of esta¬ 
blishing the debt as against the Bank. The com¬ 
promise, while not operating as a bar to the pass¬ 
ing of the decree, is a clear bar to execution. 
( Harries , C. J. and Dhavle , J.) Buxar Central 
Co-operative Bank, Ltd. v. Akhouri Bindhya- 
chal I rasad. 185 I.C. 606=6 BR 222=12 R. 
P 387=21 Pat L T. 173=A.I.R. 1940 Pat. 261. 

S 48 —Jurisdiction of Registrar—“Dispute 


—Prior award under Act of 1912— Second aivard 
under new Act in respect of same debt — If a nullity 
and without jurisdiction — C. P. Code , S, 11. 

The expression “dispute" in F.xpl. I to S. 48 of 
the Co-operative Societies Act is used in a very- 
special sense. There may be a dispute under the 
section even when the claim is admitted. There 
is nothing to prevent the Registrar from dealing 
under S 48 with a dispute between the parties as to 
a decretal debt. Therefore even when a previous 
award has been given, if there is still a dispute as 
to the judgment-debtor’s ability to pay or the 
method of enforcement of payment, the Registrar 
is competent to deal with the matter. There is no 
section in the Act which makes S. 11 of the C. P• 
Code applicable to the Co-operative Societies 
Act. Therefore the fact that an award was made 
by the Registrar in respect of a debt under the 
Act of 1912 does not deprive the Registrar of 
jurisdiction to make a second or subsequent 
award in respect of the same debt under the pro¬ 
visions of the new Act of 1935. The second 
award cannot on that ground be held to be a nullity 
as being without jurisdiction. (Fasl Ali and 
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B. ANDO. CO-OP. SOC. ACT (1935) S. 48. 

Meredith, JJ.) Dwarka Pras ad v. Traders' Co- 
operative Bank, Ltd. 21 Pat.L.T 343. 

— 7 -Ss. 48 and 57— Suit by member against 

Society to recover interest on deposit—Dispute as 
to rate of interest—Jurisdiction of Civil Court. 

Where the plaintiff sued a co-operative union, 
of which he was a member to recover arrears of 
interest on deposit made by him, and the dispute 
was about the rate of interest, 

Held, that the suit did not lie in the Civil Court, 
as it was barred by S. 57 of the Bihar and Orissa 
Co operative Societies Act, 1935, read with S 48 
of the same Act. ( Rowland , /.) Hajipur Cen¬ 
tral Co operative Union, Ltd. v Kamla Prasad. 
166 I.C. 689=8 R.P. 335=3 B R. 208=18 Pat L. 
T. 255=A.I.R. 1937 Pat. 531. 


—-S. 57 (2)— Applicability and scope — 

* % Tducking the affairs of the Society”—Decree 
for costs against Co-operative Society—-Execution 
in Civil Court—Leave of Registrar—Necessity 
for—S. 57(1). 

S 57 (2) of the Bihar and Orissa Co-operative 
Societies Act imposes a bar to certain proceedings 
in the case of a Co-operative Society in liquida¬ 
tion, i.e., on any matter touching ihe affairs of the 
Society. The affairs of a Society in liquidation 
are confined to the winding of the Society and the 
payment of its debts, the collection of amounts 
due to it and of contributions from members, etc. 
The payment of the debts of a Society whether 
decretal or otherwise, is clearly a matter touching 
the affairs of the Society within the meaning of 
S. 57 (2), and proceedings to realize such debts 
are barred except by leave of the Registrar. An 
application to execute a decree for costs against a 
Society can therefore lie only with the leave of 
the Registrar under S. 57 (2). 

Rowland, J. — (Quaere). —Whether such an exe¬ 
cution application is also barred by S. 57 (1) of 
the Act. (Agarwala and Rowland, JJ.) Gaya 
Prasad v Sadar Central Co operative Society, 
Gaya. 1940 P.W.N. 155=21 Pat.L.T 217=6 B. 
R. 776=A.I.R. 1940 Pat. 253. 

-S. 63— Applicability—Debtor not ceasing to 

be member of Society — Limitation. 

There can be no question of limitation at all 
under S. 63 of the Co-operative Societies Act so 
long as the person from whom a debt is due to a 
Society is still a member of the Society. (Fazl Alt 
and Meredith , JJ.) Dwarka Prasad v. Traders’ 
Co-operative Bank, Ltd. 21 Pat.L.T. 343. 

BIHAR AND ORISSA EXCISE ACT (II OF 
1915), S. 74— Scope — Search—Omission to record 
reasons — Effect—Obstruction to search—If offence 
— Penal Code , 5*. 353— Penal Code, S. 99— Search 
at night—If illegal 

Under S. 74 of the Excise Act, if an officer, 
having reason to believe that an offence under the 
Act has been committed, wants to search, he has 
to record his reasons for doing so. The recording 
of reasons before search is provided for both 
under the Excise Act and the Code of Criminal 
Procedure, and is intended to protect the liberty 
of citizens and avoid useless and unjustified 
searches. If no reason is recorded before an at¬ 
tempt to search is made, the officer cannot be said 
to be acting in the exercise of his powers or in 
good faith; consequently a person pushing such 
officer or otherwise preventing the search cannot 
be convicted of an offence under S. 353 of the 


B. AND O. MICA ACT (1930), S. 17. 

Penal Code. Nor can the officer be said to be 
acting with due care and attention, so as to render 
S. 99,I. P. Code, applicable. There is no restric¬ 
tion in S 74 of the Bihar and Orissa Excise Act, 
to the effect that a search can be made only in day 
• and not at night. A night search is not therefore 
illegal. ( Khaja Mahomed Noor , J.) Chander 
Prasad v. Emperor 170 I C. 784=3 B.R. 786= 
10 R.P. 156 (l)=38CrLJ. 982=1937 P.W.N. 
377=18 Pat.L.T. 398=A I R 1937 Pat. 501. 

BIHAR AND ORISSA FOOD ADULTERA¬ 
TION ACT (II OF 1919), S 3— Articles illegal¬ 
ly seized under Municipal Act—Complaint in res¬ 
pect of—Legality. 

Articles which are not intended for sale within 
the Municipality cannot be legally seized by the 
Commissioners under S. 286 of the Bihar and 
Orissa Municipal Act. But when they are seized, 
and it is found that their condition warrants a 
complaint of an offence punishable under S. 3 of 
the Food Adulteration Act, committed within the 
Municipal area, there is nothing to prevent the 
Commissioners from making a complant in pro¬ 
per form before a Magistrate. There is nothing 
in the Food Adulteration Act which prohibits a 
Magistrate from taking cognisance on complaint 
of an offence punishable under the Act wherever 
that offence may have been discovered. (James, 
J) Ramjas Marwari z; Purulia Municipality. 
160 I.C 343=37 Cr.L.J. 289=8 R.P. 353=17 
Pat.L.T. 258=1936 Cr.C. 231=1936 P.W.N. 45 
=A I R. 1936 Pat. 145. 

BIHAR AND ORISSA LOCAL SELF-GO¬ 
VERNMENT ACT (III OF 1885), S. 118-C 

(3) (d)— Construction—Joint Hindu family 
owning several buildings—Assessment in respect 
of all exceeding limit prescribed by sectionr- 
Legality—If ultra vires. 

An owner or occupier of buildings within a 
union is not taxable under S. 118 C of the Bihar 
and Orissa Local Self-Government Act in respect 
of each of the buildings which he owns or occu¬ 
pies ; only one tax is assessable on each indivi¬ 
dual. Cl. (d) of sub-S. (3) of that section limits 
the amount to be assessed on any person to Rs. 5 
per mensem. This clause does not refer to build¬ 
ings, tanks, wells or water-courses, but to per¬ 
sons, and in unequivocal language it limits the 
assessment on any one person (including a joint 
Hindu family) to five rupees per mensem. An 
assessment on a joint Hindu family which owns 
several buildings within the union to any amount 
in excess of Rs. 5 per mensem is ultra vires , 
(Agarwala, J.) Members of the Union Com¬ 
mittee v. Sahay Sah, 21 Pat L.T. 271=187 I. 

C. 300=6 B.R. 448=12 R P. 581=A.I.R. 1940 
Pat. 474. 

——S. US Cl. (3) (A)-"Person'-- If includes 
joint Hindu family. 

A joint Hindu family is a ‘person’ within the 
meaning of Cl. (d) of sub-S. (3) of S. 118-C of 
the Bihar and Orissa Local Self-Government Act. 

(Agarwala , /.) Members of the Union Com¬ 
mittee v. Sahay Sah. 21 Pat L T. 271=187 I 
C. 300=6 B.R. 448=12 R .P. 581=A.I.R. 1940 
Pat. 474 

BIHAR AND ORISSA MICA ACT (I OF 
1930), S. 17 (2) (a)—Offence under—Nature of 
—Mica found in excess of amount entered in 
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B. AiTD O. MOTOR VEHICLE RULES. 

R. 46. 

account— Conviction for — Order confiscating 
excess mica— Propriety—Cr P. Code, S 517 See 
Cr. P. Lode, S. 517. 18 • Pat L T. 146=A J.R. 
1937 Pat 257. 

BIHAR AND ORISSA MOTOR VEHICLE 
RULES, R. 46, Permit H, Para. 7— “Ply" — 
Meaning. 

The word ‘ply’ in para. 7 of Permit H, under 
rule 46, means plying for hire, that is to say, it 
m ans that the person driving a vehicle stops to 
take up or put down the passengers for reward 
A person merely driving his vehicle cannot he said 
to be plying his vehicle. ( Courtney-Terrell , C J.) 
Berry Mahapatra v Emperor. 163 I C 399=9 
RP 6 t2)=37 Cr.L.J 850 = 17 Pat.L.T. 378= 
1936 Cr.C 497 (1)=A.I R. 1936 Pat. 321 (1). 
-—R 61 —Construction and scope —“ Atten¬ 
dant”—Meaning of—Cleaner—If attendant. 

Pule 61 of the Bihar and Orissa Motor Vehicle 
Pules requires only that there shall he one man 
besides the driver appointed for the purpose of 
dealing with and competent to deal with all 
matters unconnected with the actual driving of 
the bus. A man employed on the bus as a cleaner 
whose duties are to put on the bus the luggage, 
to unload it, put water in the radiator and to start 
the bus. the driver being left with other duties 
such as issuing tickets and giving information to 
passengers, cannot t»e regarded as an “attendant” 
within the meaning of R. 61. (Saunders, J ) 
Gangully v. Empf.ror. 161 I.C 703 (1 1=8 R P. 
474=37 Cr.L J 469=17 Pat L T 162=1936 Cr. 
C. 256 = 1936 P.W N. 147=A I R 1936 Pat 172. 

BIHAR AND ORISSA MUNICIPAL ACT 
(VII OF 1922)— Limitation—Market dues — Con¬ 
tract granting right to collect market tolls—Suit 
by Municipality against grantee to recover — Limi¬ 
tation—Limitation Act, Arts. 110, 1 15 and 120 
The Bihar and Orissa Municipal Act does not 
prescribe any special period of limitation 
for the recovery of dues under the Act. A Muni¬ 
cipality in exercise of its powers under the Act, 
maintained a market and settled the right to col¬ 
lect the tolls in the market with the defendant for 
a period of two years. The amount payable by 
the defendant was fixed at Rs. 560,' out of 
which the defendant paid only a part The Muni¬ 
cipality brought a suit for recovery of the balance 
from the defendant. 

Held, (1) that the dues payable by the defen¬ 
dant were not rent and so Art. 110 of the Limita¬ 
tion Act was not applicable ; (2) that the amount 
sued for was due to the plaintiff-Municipality 
under a contract by which the defendant bound 
himself to pay a certain amount annually, and the 
suit having been due to the breach of that contract 
by the defendant, Art. 115 of the Limitation Act 
applied to the suit; (3) that since the suit fell 

under the specific Art. 115, it would not he gover¬ 
ned by the residuary Art. 120. (Fad Ali and 
Madan, JJ.) Chairman and Commissioner, 
Chaibasa Municipality v. Gorind Sao 16 Pat’ 
302=169 IC 364 = 3 B R. 561 = 10 R.P 7=18 
Pat L T. 252=A I R. 1937 Pat. 360. 

--—S. 3 (13)—Owner—Sharahmoaiyan holding 

— Tenant of -If “owner.” See Bihar and m rissa 
Municipal Act, S. 109 (2). 20 Pat.L.T. 86. 

-S. 3 (24»— "Road" — What it includes. 

By reason of the definition in S. 3 (2') of the 
Bihar and Orissa Municipal Act, a road includes 


B. AND O. MUN. ACT (1922), S. 62. 

on both sides of it the land between the metalled 
portion of the roadway and the defined boundary 
of the abutting p*operty. (Harries, C J. and Fazl 
Ali, J) Patna City Municipality^. Dwarka 
Prasad Sinha, 18 Pat 735 = 184 I C. 52=6 B 
R. 8 = 12 R. P. 214=20 Pat. L. T. 810=A. I. R’. 
1939 Pat. 683. 

-Ss. 6 and 16— Sabarkars — Status of—If 

tenure-holders—Liability to pay transfer fee to 
landlord—Amount of fee. 

Under S. 6 of (he Orissa Tenancy Act, sabar¬ 
kars are, for purposes of 3. 16, tenure-holders 
and are payers of rent and must pay the transfer 
fee accordingly. 1 he fee payable by them is six 
tunes the rent. (Mohamad Noor, J.) Charu 
Chandra Roy v Sri Kapha Gobinda Jin 
Thakuk. 6 Cut.L T. 13. 

-S 12— Chairman — Representative — Capacity 

°f- 

By S. 12, the Commissioners become a legal 
entity which legal entity is not represented by the 
Chairman; although reference is made to the 
Chairman from time to time in the Act, he is a 
person who apart from such reference is unknown 
to the law, is not a legal entity but is merely a 
person. If the Chairman is sued, the plaintiff is 
entitled to relief only against him. In no seme of 
the word can he be held to be the representative, 
for the purpose of the proceedings, of the Muni¬ 
cipal Commissioners, and there is no justification 
on principle or on authority or under the Act it¬ 
self to entitle a party to seek his relief against 
the Commissioners by bringing an action against 
the Chairman. It is not merely a mistake of 
form but it goes to the very root of the action. 
(Wort,J.) Kali Prasad Sinha v. Badri Na- 
rainSahu. 182 I.C 457=12 R P. 16=5 B R. 
768=20 Pat.L.T. 613=A I.R. 1939 Pat. 236. 

-S. 12—5*mi7 by chairman — Maintainability. 

Although the position of a chairman of a Muni¬ 
cipality is recognised by the Municipality Act, he 
is not a legal entity nor a corporation sole and 
therefore he is not entitled to sue on behalf of 
the Municipality. The suit must be brought by 
the body of Commissioners under S. 12 of the 
Act. The u c of the word ‘may* in that section 
must be construed in the sense that they shall by 
that name sue and be sued and by no other. 
(Wort, J) Kamakhya Narayan Singh v . 
Chairman, Hasaribagh Municipality. 5 B R. 
599=181 I.C. 486=11 R.P. 594=20 Pat.L.T. 563 
=A.I.R 1939 Pat. 499. 

—-—S. 62— Disposal of road—Power of Munici¬ 
pality 

There is no exhaustive definition of “land” in 
the Bihar and Orissa Municipal Act and the 
phrase “may sell, lease, exchange or otherwise 
dispose of any land” in S. 62 seems to be wide 
enough to cover “road ” But even if it be held 
that the word “land'* does include a road, yet the 
Municipality has not an unrestricted right to sell 
such road. At its very highest, the power given 
to the Municipality by S 62 is to sell, lease, ex¬ 
change or otherwise dispose of any land not re¬ 
quired as a road or for other purposes of the Act. 
If such land is still required for any of 
the purposes of the Act, then it cannot 
be disposed of under the powers given by S. 62. 
( Harries, C.J . and Fazl Ali, J.) Patna City 
Municipality v. Dwarka Prasad Sinha. 18 
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B. AND O. MUN. ACT (1922), S. 62 

Pat. 735=20 Pat.L T. 810=12 R.P. 214=6 B.R. 
8=184 I.C. 52=A.I.R. 1939 Pat. 683. 

S. §2—Land vested in Municipality under 
S. 58 —Disposal of—Power of Commissioners. 

The power of sale, lease or exchange given to 
the Commissioners under S. 62 of the Bihar and 
Orissa Municipal Act is not confined to land 
which has been acquired by the Municipality 
under that section, but extends to land which is 
vested in the Municipality bv reason of S. 58 of 
the Act. {Harries, C.J and FazlAli,J.) Patna 
City Municipality v Dwarka Prasad Sinha 18 
Pat. 735=184 I.C. 52=6 B.R. 8=12 R P 214= 
20 Pat^L.T 810=A.I R. 1939 Pat 683 

—S. 64— Scope Non-compliance—Contract 
not in writing or under seal-Suit on —Main¬ 
tainability-Implied contract — Limitation Act, 
Art. 115. 

Defendant took a lease or a licence to collect 
the t<ills of a municipal market and agreed to 
pay a sum of Rs. 4,001 to the Municipality in con 
sideration of the licence giving him the right to 
collect the tolls. There was only a resolution of 
the Municipality, but no contract or document 
under seal as required by S. 64 of the Bihar and 
Orissa Municipal Act Defendant, however, enter¬ 
ed into possession of the market under the resolu¬ 
tion. The Municipality through its representa¬ 
tive sued to recover money due to it under the 
contract from the defendant. 

Held, (1) that there was no contract binding 
under the Act, and the contract not being in 
accordance with S. 64 could not be sued upon ; (2) 
the Municipality be held entitled to sue on 
the basis of an implied contract, Art. 11^ of the 
Limitation Act applied to the case, and the suit 
brought more than three years after the breach 
was barred. (IVort and Varma, JJ.) Ganesh Pra- 

Sheikh Jawad Hussain 17 Pat. 

27 7r“il 9 J Pat L T 653=4 B.R. 801=177 I.C. 272 
=11 R.P. 140=A.I.R. 1938 Pat. 429. 

-S. 82 —Burden of proof on assessee that 
meeting was not held—Failure of municipal offi¬ 
cers to produce papers called for .with explana¬ 
tion for non-production—Finding that meeting 

was not held Irregularity of imposition of the 
tax. 

It must be assumed that what ought to have 
been done, that is, the holding of the meeting, was 
in fact done and hence the onus is on the assessee 
to show that the meeting was not held. An 
assessee called upon the Municipal Officers to 
produce papers. The Municipal Officers gave 
an explanation why the records relating to the 
meeting were not forthcoming. The Judge there¬ 
upon came to the conclusion that the meeting was 
in fact not held. 

Held , that in these circumstances the imposi¬ 
tion of the tax was irregular. It did not however 
prevent the Municipality from holding a meeting 
and imposing the tax in a proper and regular 
manner. {Wort, Ag C.J.) Commissioners of 
Darbanga Municipality v. Shiva Prasad. I 79 
LC. 965=11 R.P. 432 (1)=5 B.R. 326=20 
Pat.L.T. 119=A.I.R. 1939 Pat. 20. 

—““ S. 82 (2)— Construction — Licence fees for 
platforms under S. 180 — Imposition without sanc¬ 
tion of Provincial Government—Legality — If ultra 
vires. 

Licence fees to be imposed under S. 180 of the 
Bihar and Orissa Municipal Act in respect of 
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platforms over municipal drains fall within the 
mischief of S. 82 (2) of the Act; and imposition 
oi a scale of fees in respect of such platfo’ms by 
the Municipality without the sanction of the I'ro- 
vincial Government is illegal and ultra vires. 
{Harries, C.J. and Wort, J ) Commissioners of 
the Arrah Municipality ”. Inder Chand. 19 
Pat. 485=187 I.C. 701=6 B.R. 532=12 RP 
626=21 Pat L.T. 289. 

—-S 82(2 )—Licences for platforms — Obliga¬ 

tion to take out—Imposition of—Resolution by 
Municipal Commissioner—If sufficient authority 
'there is nothing in the Bihar and Orissa Muni¬ 
cipal Act requiring any other authority than a 
resolution of rhe Commissioners at a meeting to 
impose the obligation on the owners of platlorms 
to take out licences. The Commissioners have 
power by their own resolution to make it obliga¬ 
tory on the owner of platforms to take out licen¬ 
ces. {Rowland,.!.) Ghadsiram z--. Vice-Chair¬ 
man, Sambalpur Municipality 160 I.C 1076 
=8 R.P. 415=37 Cr.L.J. 374=17 Pat.L.T. 148 
=1936 P.W.N. 12=1936 Cr C. 122=A I.R 1936 
Pat. 101 . 

-S *99 (b) — Scope and applicability — Proce¬ 
dure under, if condition precedent to an assess¬ 
ment—Prescribing of tests—When necessary 
S. 9v of the Act does not prescribe the proce¬ 
dure which as a matter of course and on all occa¬ 
sions must be followed by municipalities before 
assessment is made. It comes into operation only 
when the question arises of how the words in 
Cl. (9) of S. 3 “held under one title or agreement" 
are to be interpreted. Then the Commissioners 
are to decide at a meeting what tests shall be 
applied. {James and Dhavle, JJ.) Chairman, 
Arrah Municipality^. Ramkumar Choudhury. 
16 Pat 662=1938 P W N. 33=19 Pat.L.T. 91 = 
=174 I.C 855=4 B R. 488=10 R.P. 558=A.I R. 
1938 Pat 177. 

-Ss. 100 and 111— Unoccupied holder — 

Owner's liability for latrine-tax—Claim by Muni¬ 
cipality against oivner — Sustainability . 

“Occupier” as defined in the Bihar and Orissa 
Municipal Act includes an owner in actual occupa¬ 
tion of his own premises, but in the absence of an 
occupier for a holding which is actually unoccu¬ 
pied, the owner thereof cannot be deemed to be 
the occupier for purposes of payment of latrine- 
tax under S. 100 of the Act. The Municipality 
cannot therefore make the owner who has never 
been in actual occupation of his holding liable for 
latrine-tax under S. Ill of the Act. 

Quaere. —Whether S. Ill of the Act applies at 
all to claims of the Municipality for latrine-tax. 
{James and Agarwala, JJ.) Patna City Muni- 
^pality V. Krishnavati Bahoo. 175 I.c. 475= 

i?.V R xT 585=10 R P - 626=19 Pat.L.T. 405=1938 
P.W.N. 444=A.I.R. 1938 Pat. 391. 

T- S - 1 5 7 (2 )—One month’s notice—If condi- 

tion precedent to alteration of assessment—Suit- 
Bar of. 

The effect of- sub-S. (2) of S. 107 is to make the 
issue of at least one month's notice of the propo¬ 
sal to make an alteration a condition precedent to 
the making of the alteration itself. W here no 
such notice has been given, the fact that the 
Municipality had already gone into the matter of 
the merits of the objection to the increased assess¬ 
ment is not a bar to the plaintiff's suit for consi¬ 
deration of validity of such assessment on merits 
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( Courtney-Terrell , C.J.) Lachminarayan Das 
v Chmrman, Cuttack Municipality 163 I.C. 
131=8 R.P. 616=17 Pat.L.T. 420=A.I.R. 1936 
Pat. 322. 

-S. 107 (2 )—Scope — Non-service of notice — 

If fatal—Illegality if cured by assessee* s appear¬ 
ance. 

The appearance of the assessee before the 
Committee appointed by the Municipality does 
not cure the non-service of notice under S. 107(2), 
Bihar and Orissa Municipal Act. ( Varma , /.) 
Commissioner of Patna Municipality v. bis- 
hamb \rdeo Marain. 172 I.C. 109=10 R.P. 
275=A.I.R. 1937 Pat. 586. 

7”?* .10® (2)—S harahmoaiyan holding in 

Municipality consisting of several plots including 
house—Municipal tax paid by taunt for land — 
Right to deduct from rent payable to landlord — 
S. 3 { 13) —“ Owner ". 

A tenant of a sharahmoaiyan holding con'ist- 
ing of a number of plots within a Municipality, 
one of which is a house occupied by him, is entitl¬ 
ed to deduct from the rent payable by him to his 
landlord the municipal tax which he pays for the 
land, under S. 109 (2) of the Bihar and Orissa 
Municipal Act The tenant cannot be treated as 
the owner of the house or the land though he has 
an unrestricted right of transfer under the 

tenure. Owner as defined in S. 3 (13) of the Act 

is the person who is entitled for the time being to 
receive any rent with respect to the land and the 
landlord is therefore the owner. The tenant is 
consequently entitled to claim a set off for the 
municipal tax paid by him. (Manohar Lall, J.) 
Harihar Pras ad v. Anant Prasad 183 I C. 
48=12 R.P. 84=5 B.R. 854=20 Pat.L.T. 86= 
A.I.R. 1939 Pat. 352. 

- : —S. HI—Applicability—Latrine-tax—Claim 

against owner of unoccupied holding—Sustaina- 

b . 1 ^ ee ^ IHAR and Orissa Municipal Act, 
Ss. 100 and 111. 1938 P.W.N. 444 

“ “S HI -Holding unoccupied — Ozvner—If 
b °\\r t0 af> t )ly 1 or ref *ission of latrine-tax. 

When a hoi ling becomes unoccupied and un¬ 
productive of rent, the owner of the holding 
must apply under S. 111 of the Bihar and Orissa 

Municipal Act for remission of liability for a 
portion of municipal taxes other than latrine-tax ; 
but he is not bound to apply for remission of 
Jatrine-tax. (James and Aganvala, JJ.) Patna 

rn Y ^ c UN l C n A Tt ,T r Y y Krishnavati Bahoo. 175 
I C 475=4 B.R 585=10 R.P. 626=19 Pat L T 
405=1938 P.W.N. 444=A.I.R. 1938 Pat. 391 

c m e ^PPHcability—Latrine taxes. 

b 115 relates not only to taxes on persons 
but also to latrine taxes; in other words, it is a 
, general provision ’ as stated at the head of S. 113 
relating to assessment." ( Wort , J.) Kali Pra- 

Badri Narain Sahu. 182 I.C 
457= 12 R.P. 16=5 B.R. 768=20 Pat.L.T. 613= 
A.I R. 1939 Pat. 236. 

S. 115 (2) — Applicability—Illegal enhance¬ 
ment of assessment—If can be looked into in 
revision of assessment as legal—Notice—Neces¬ 
sity. 

Where an original assessment is illegal by 
reason of the assessee not having been given an 
opportunity of presenting his case, it must be 
wipe 1 out of consideration altogether. Such an 
enhancement of the assessment in the revised list 


B. AND O. MUN. ACT (1922), S. 117. 

must be regarded as an enhancement made for 
the first time and therefore notice of the same 
must be given to the assessee under S. 115 (2) of 
the Bihar and Orissa Municipal Act. ( Harries , 

C. J ) Panchanan Mukherji v. The Commis¬ 
sioners of the Cuttack Municipality. 6 Cut.L. 
T. 9. 

-Ss. 116 and 117— Applicability — Amend¬ 
ment of valuation list 

Ss. 116 and 117 of the Bihar and Orissa Muni¬ 
cipal Act apply to objections to a proposed 
amendment of the valuation list by reason of 
S. 107 (3) of the Act. ( Harries , CJ.) Pancha¬ 
nan Mukherji v. The Commissioners of the 
Cuttack Municipality. 6 Cut. L T. 9. 

-Ss 116 and 119— Objection as to liability 

to assessment — Non-obsc.vance of procedure 
under S. 116— Bar under S. 119— Scope of. 

Where an asse>see disputed his occupation of 
any holding or his liability to be assessed, it is 
necessary under S. 116 of the Act that he should 
apply to the Commissioners for review of the 
as essment or exemption ; and S. 119 of the Act 
provides that no objection shall be taken to any 
as-es'inent in any other manner than that provid¬ 
ed by the Act. (James and Dhavlc, JJ.) Chair¬ 
man, Arrah Municipality v. Uamkumar Chou- 
dhury 16 Pat. 662=1938 P.W.N. 33=19 Pat. 
L.T 91 = 174 I.C 855=4 B.R. 488=10 R.P. 
558=A.I.R. 1938 Pat. 177. 

—--S 117— Cases of one JVard heard by Com¬ 

mittee directed to hear cases of different Ward — 
Decision—If ivithout jurisdiction. 

All that the Act provides is that the objections 
should be heard by a Committee consisting of not 
less than three Commissioners. It m«y be a 
domestic or internal arrangement of the Munici¬ 
pality in assigning cases of one Ward to one 
Committee and another Ward to another Com¬ 
mittee. But it is purely domestic and in no \*ay 
affects the jurisdiction. There is nothing in the 
Act to prevent the Municipal Commissioners 
from arranging their business in whatever way 
they desire so long as they comply with the pro¬ 
visions of the Act. and the fact that the objec¬ 
tions regarding cases of one Ward were heard by 
the Committee which was directed to hear cases 
regarding different Wards does not go to the root 
of the jurisdiction. ( Wort , J.) Kali Prasad 
Sinha v. Badri Narain Sahu. 182 I.C. 457=12 
R P. 16=5 B.R. 768=20 Pat.L.T. 613=A.I.R. 
1939 Pat. 236, 

--S. 117—“ Heard and determined”—Meaning 

—Objections disposed of zvithout hearing assessee 
— Assessment—Legality of. 

Applications under S. 117 of the Bihar and 
Orissa Municipal Act urging objections to the 
proposed enhancement of assessment cannot be 
disposed of without the assessee being given an 
opportunity of presenting his case. If they are 
disposed of without giving such opportunity, 
then the assessment is clearly illegal and ultra 
vires and the increased amount collected by the 
Municipality cannot be retained. (Harries , C.J.) 
Panchanan Mukerji v. Thf. Commissioners of 
the Cuttack Municipality. 6 Cut. L.T. 9. 

--S. 117— Scope — Objection — Validity of 

assessment. 

S. 117 is quite e’ear that the objection 
should be heard and determined by a Committee 




533 


CIVIL, CRIMINAL AND REVENUE. 


534 


B. AND O. MUN. ACT (1922), S. 119. 

consisting of not less than three Commissioners. 
The mere fact that the decision was by majority 
and that the two members of the Committee who 
heard the objection were unanimous in their 
decision makes no difference. But again it does 
not go to the root of the validity of the assess¬ 
ment but merely entitles the plaintiff to a declara¬ 
tion that the particular objection to the assess¬ 
ment which is objected to is invalid. {Wort, J.) 
Kali Prasad Sinha v Badri Narain Sahu. 182 

I.C. 457=12 R.P.. 16=5 B.R. 768=20 Pat.L.T. 

•613=A.I.R 1939 Pat. 236. 


"*S. 119 Bar under—Scope of. See Bihar 
and Ortssa Municipal Act, Ss. 116 and 119. 16 
Pat. 662. 

~ S. 172 (c)— Power of Commissioners — 
Scope of. 

Under S. 172 ( c) of the Biharand Orissa Muni¬ 
cipal Act, the power given to the Commissioners 
to turn, divert, discontinue or close any public 
road, is a power to do so when they are carrying 
out the road development or road improvement 
scheme. The section does not empower the Com¬ 
missioners to close anv public road if they so 
think fit. ( Harries . C. J. and Fad Ali, J.) Patna 
City Municipality v. Dwarka Prasad Sinha 
18 Pat. 735=184 I.C 52=6 R.B 8=12 R P 214 
=20 Pat.L.T. 810=A.I R 1939 Pat. 683. 


--S. 172 (f)— Disposal of roadway — Power of 

Commissioners. 

Cl. (/) of S. 172 of the Bihar and Orissa Muni¬ 
cipal Act must be read with the preceding clauses, 
and it does not nive the Commissioners an unres¬ 
tricted right to dispose of any roadway. '{Harries, 
C.J. and Fad Ali, J.) Patna City Municipality 
v. Dwarka Prasad Sinha. 18 Pat 735=184 I 

a t?T?o?^ 8=:12 R P 214—20 Pat.L.T. 810= 
A.I.R. 1939 Pat. 683. 

-r?' 180—Licence fee for platforms over 

municipal drain—Imposition of—Sanction by 
Provincial Government under S. 82 (2)—Neces- 

o , S * e £ n ? > AI i? N £ Orissa Municipal Act, 
S. 82(2). 21 Pat.L T 289. 

" ' S f 18 ? . an r d 363—Limitation—Municipal 
licence fee—Suit for—Limitation. See I imita¬ 
tion Act, Arts. 115 and 20. A.I.R. 1938 Pat. 

192 , 

“ —S. 180 (2) Scope—Old platforms — Reten¬ 

tion license — Necessity. 

S. 180 (2) contains nothing to distinguish 
between the cases of new platforms and old plat¬ 
forms. The intention is that while old platforms 
will be allowed to be retained, their owners must 
take out licenses. {Rowland, J.) Ghadsiram v. 
Vice-Chairman, Sambalpur Municipality. 160 
I.C 1076=8 R.P. 415=37 Cr.L.J 374=17 Pat 
L.T. 148=1936 P.W.N. 12=1936 Cr. C. 122=A* 
I.R. 1936 Pat. 101. 

-—S. 182 (5)— Roadside lands — Powers of 

Municipality to lease—Lease for five years with 
option of renewal for erecting petrol pump — Com¬ 
petency. 

The powers conferred on Municipalities to deal 
with roadside lands are very limited. Roads (and 
roadside lands) are only vested in the Municipa¬ 
lity as roads. A lease of such land by the Munici¬ 
pality for 5 years with an option of renewal and 
authorizing the erection of a petrol pump on 
roadside land is beyond the powers of the Muni¬ 
cipality to grant in exercise of its powers under 
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the Act. It is not competent to the Municipality 
under the Act and the bye-laws under S. 185 {h) 
to make an income by putting up substantial 
buildings on roadside lands through lessees while 
largely destroying the value of the abutting pro¬ 
perties of private owners. {Dhavle, J.) Dwarka 
Prasad Sinha v Patna City Municipality 177 
! I.C. 315=4 B R 806=11 R.P. 142=19 Pat L T 
511=A.I.R. 1938 Pat 423. * ' * 


S. 185 By-laws—Lease of road by Munici¬ 
pality for erection of permanent structures—Vali¬ 
dity—Access to road—Right of owners of abuttina 
land. y 

The by-laws made under S. 185 of the Bihar 

a i Xi P r * s ^ a Municipal Act restrict the rights of 
the Municipality to grant licences for the use or 
occupation of any public road. In no case can 
they grant a licence for the erection of any per¬ 
manent booth or stall, and the maximum period 
for which they can grant a licence for a temporary 
booth or stall is one year. A Municipality cannot, 
therefore, validly grant a lease of a piece of road 

l 1 "- a period of five years with powers to renew 
which gives the lessee a right to erect permanent 
structures for the sale of articles. Under such a 
lease, the lessee has no right to erect permanent 
structures to the prejudice of the owners of land 
abutting the road. Such structures are a serious 
infringement ot one of their most valuable rights, 
namely, a right of access to the highway along 
the whole length of their boundary, and that being 
so. they are e titled to insist on their removal. 

( Harries , C.J and Fazl Ali J.) Patna City 
Municipality v. Dwarka Prasad Sinha. 18 
Pat. 735=184 I.C. 52=6 B.R. 8=12 R P 214= 
20 Pat. L.T. 810=A I.R 1939 Pat. 68? 


~ S s * 194 and 360— Notice requiring owner to 
demolish building or file objection—Failure to 
comply with—Objection filed after 5 days and en¬ 
quired into by Municipality—Subsequent prosecu¬ 
tion for failure to comply with original notice— 
Sustainabili ty . 

Where in answer to a notice under S. 194 (1) 
(«) of the Bihar and Orissa Municipal Act issued 
to the owner of building requiring him to demo¬ 
lish the building within a week or to file objection 
within five days, the owner files an objection after 
5 days, that is not a sufficient compliance with the 
notice- But if the objection so preferred is in 
fact inquired into by the Municipal authorities it 
is not competent to the Municipality thereafter to 
prosecute the owner of the building for non-com- 

phancc with the original requisition, taking ad- 

^ ntag h; 6 tec . h "! ca ' defect of delay in filing 
the objection. (Dhavle and Rowland JJ) 

550=8 R X p Y 5*41 —3*7 Cr^T 
634 (2)=17 Pat.L T. 123 = 1936 CrC 398-io36 
P.W.N 215=A.I.R. 1936 Pat. 282 398 -1936 

n-f I./IJ- 94 Scope-Notice requiring demolition 
Legality Wlthout alternat ™e of repairing— 

A notice requiring the owner of a building re¬ 
quiring him merely to demolish the building with¬ 
out giving him the choice of one of the alter¬ 
natives of securing or repairing it also is not 
illegal as being contrary to S. 191 (1) («) Q f th#> 
Bihar and Orissa Municipal Act. {Dhavle and 
Rowland, JJ.) Dwarka Mahton v. Patna Citv 
Municipality. 15 Pat. 36=162 I.C. 55o=8 R p 
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541=37 Cr.L J 634 (2 . = 17 Pat L T. 123 = 1936 
CrC 398=1936 P W N. 215=A.I.R. 1936 Pat. 
282. 

■-S. 194 (1) (ii)— Notice to demolish buill- 

ing—Legality of—Danaerous and ruinous condi¬ 
tion of the building — If to be proved before court 
of law—Decision of Municipality—If final. 

it is not necessary for the legality of a notice 
under S. 194 (1) (ii) of the Bihar and Orissa 
Municipal Act, requiring the demolition of a 
building, that the building should be found by the 
Courts to have been in a ruinous condition and 
dangerous to persons or property The scheme 
of this Act is that it is for the Municipality to 
decide not only whether a building is in a ruinous 
condition or dangerous to persons or property, 
but abo whether demolitio i is necessary or re¬ 
pairs would suffice. The decision of the Munici¬ 
pality cannot be questioned in the Courts. The 
rate-payer is not, however, absolutely helpleS'. 
for he has the alternative of preferring an objec¬ 
tion under S 360 of the Act, If he disputes the 
necessity for doing the thing required by the 
notice, he is entitled to prefer an objection under 
S. 360 within five days. (Dliavle and Rozvland, 
JJ) Dvvarka Mahton v Patna City Munici¬ 
pality 152 I C 550=8 RP 541=37 CrL.J. 
634 (2 i = 15 Pat. 36=17 Pat.L T. 123=1936 P 
W.N. 215=1936 Cr.C 398=A.I.R. 1936 Pat 
282. 

--S 194 (2)— Failure to comply with notice 

under S. 194 (1) (ii) — Prosecution—Plea that 
building not dangerous or ruinous — If open . 

Iu a pro ecution of the owner or occupier of a 
building who has failed to comply with a notice 
under S. 194 (1) (ii) of the Bihar and Orissa 
Municipal Act, requiring him to demolish the 
building or to file objections, it is not open to the 
owner or occupier to contend in answer to the 
pro>ccution that the budding was not in a ruinous 
or dangerous condition and that no demolition in 
fact was necessary. Neither the fact that repairs 
have been carried out by the owner nor the con¬ 
dition of the building as it appears to the trying 
Magistrate on inspection of tlie building has any 
bearing on the question of the liability of the 
owner to be convicted and fined under S. 192 (4) 
for failure to comply with the requisition. (Dlia¬ 
vle and Rowland, JJ . • Dwarka Mahton v. Pat¬ 
na City Municipality. 15 Pat. 36=162 I.C 550 
=8 R.P. 541=37 Cr.L.J. 634 (2> = 17 Pat.L.T. 
123=1936 Cr.C. 398=1936 P.W.N. 215=A.I R 
1936 Pat. 282. 

-Ss. 203 and 197 —Sentence imposing daily 

fine — Legality. 

Where a Magistrate convicted the petitioner 
under S. 197 read with S. 203 of the Bihar and 
Orissa Municipal Act and sentenced him to pay a 
certain fine and further directed him to pay a daily 
fine after the expiry of one month from his order 
till the encroachment was removed. 

Field, that under S. 203 of the Act it was com¬ 
petent for the Magistrate to impose a daily fine in 
respect of an offence which had already taken 
place, that is to say, it was open to him to impose 
a d*ily fine from the date when the petitioner 
failed to comply with the Municipal order direct¬ 
ing him to remove the encroachment, and that as 
the Magistrate had not seen fit to impose that fine 
but had imposed a fine in respect of an offence 
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which had not been committed at the date of the 
order, the order directing the petiiioner to pay a 
daily fine should be ^et aside. (Agarwala, J.) 
H alum an ^ah v Motihart Municipality 167 
I.C. 665=9 R.P 412 (1)=38 Cr.L J. 416 (2)=3: 
B R. 297=18 Pat.L.T. 332=A.I.R. 1937 Pat. 
352. 

-Ss. 285 and 286— Pozuer to seise articles 

zuhile in transit. 

Articles of the kind described in S. 285 intended 
for >ale within the Municipality, which are in 
course of tranMt in public roads, can be seized by 
tne Commi ^sioners in virtue of the general powers 
given to tnem by S 28S. Such articles could not, 
however, be legally seized if they were not inten- 
de I for <ale within t 1 e Municipality. (James, J.) 
Ramjas M \rwari v Puuui.ia Municipality 160* 
I.C 343 =37 Cr.L.J. 289=8 R.P. 353 = 17 Pat.L. 
T. 253 = 1936 P.W.N. 45=1936 Cr. C. 231=A.I. 
R 1936 Pat. 145. 

—"—S. 354— Applicability—Resolutions under 
S 2^9 (1) and (3) fi ring local limits and requiring 
licences for mills—Order requiring licences and 
fixing /. es—If ruFs or bye-laws—Confirmation by 
government—Necessity 

Hie fixing of local U nits under S. 259 (1) of 
the Bihar and Oriss i Municipal Act is not the 
making of a rule. It is more of the nature of an 
order applying a section of the Act. Re>olutions 
passed by the Municipal Commissioners under 
S. 259 (') and (3) of the Act fixing local limits 
and requiring licences for working surklii mills 
and fixing licence fees do not fall under S. 354. 
Therefore orders requiring licences for working 
such mills and fixing ihe licence ftesare not rules 
requiring confirmation by Government a* a condi¬ 
tion precedent to their taking effect under S. 354 
of the Act Nor are they bye-laws. ( Rowland , 
J ) Muzafferpur Municipality v Tara Prasad. 
185 I C. 630 = 12 R.P. 433=41 Cr.LJ. 217=1940 
P.W.N. 255=6 B R. 226=A I.R. 1940 Pat. 313. 

-S. 359 (2)— Scope — Non-compliance with — 

Effect on notice and on prosecution for not com¬ 
plying with notice. 

A notice tinder S. 238 was served upon the 
manager of the estate asking him to construct a 
proper type of drains within one month. The 
other alternative, that if he did not do what he 
was being asked to do, the Commissioners would 
get it done themselves, was not mentioned in the 
notice 

Field, that the provisions of S. 359, Cl. (2) were 
imperative and non-compliance with those provi¬ 
sions made the notice illegal. Hence prosecution 
could not be based thereon. 

Held, further, that the notice was very vague as 
nothing was expressed regarding the idea of 
Municipal authorities about a proper type of 
drains and the notice was defective even from the 
point of view of S. 217 as no specification had 
been supplied. ( Varma , J.) Manager, Daldhum 
Estate v. Overseer, Iugsai.ai Notified Area 
Committee. 169 I C. 38=3 B.R. 511=9 R.P. 
538=18 Pat. L.T 559=38 Cr.L.J. 685=1937 P. 
W.N. 602=A.I.R. 1937 Pat. 224. 

-S. 377— Applicability—Suit for declaration 

that alteration in assessment is illegal and injunc¬ 
tion restraining levy of same. 
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S. 377 , for r the purpose of protecting a 

fit ™ a rn th ?- r ' ty t f T SU ‘ ,S in respect of acts bona 
f? P P °r ,n f hav K e been performed under the 
°/, a lawfu act but in which in spite of the 
bond fides of the public authority the law has 
been overstepped and a tort has been committed. 
It u not intended to apply to suits for the re¬ 
covery of sums of money other than damage for 

tort which are lawfully recoverable either under 
statute or at Common Law. It does not apply to 
a su, f ,r a declaration that an alteration in assess¬ 
ment is illegal and for injunction preventing the 

neTTerrell C A Vym , s " uch assessment. (Court- 

ney 1 errell I achminarayan Das v 
Chairman, Cuttack Municipality. 163 IC 

Pat = 32? 616=17 Pat LT ' 420=A.I.R. 19$ 6 
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,,, . 3 ?° . ^ c0 P e —Notice served under S. 115 

(2) instead of under S. 107 (2)—Defect—If cura- 

e YnCZ Tu Ce ins t ea ^ of being served under 
S. 107 (2), Bih r and Orissa Municipal Act is 

served under S. 115 (2) of the saij Act and 
there is no defect in form, the defect is not cura¬ 
ble under S. 380 of the Act. (Varina, /.) Com¬ 
missioner of Patna MtiN.ciPAt.iTYt; Risuamrar- 

?l37 Pat. IN 586 172 * C 109=10 R P ' 273 =A JJR. 

®DIAR AND ORISSA OPIUM SMOKING 

ACT ( II OF 1928), S 12— Rules under R. 11—// 

7rJ?J' reS ~* OWer 0f j :" le maki,, 9 authority to 

ofrulcT™ ° ffeHCe mid lmP ° Se Pena “ y f ° r breach 

Tne Bihar and )rissa Opium Smoking Act does 

noiJ r r V ' de fo J any P? naIt y for Ihe breach of the 
conai.ions and restrictions referred to S 1 ? 

whTrh^’ the . c ? nd, } ions and restrictions subject to’ 
which a registered smoker may manufacture, pos¬ 
sess or smoke prepared opium The Act ne-Mer 
imposes a penalty for breach of the terms of a 
l.cence granted to a licensed smoker, nor does it 

SSRS? 77 SS tI .7 sflas *« 

authority therefore has no authority to create’an 

?u nd l mpose f Penalty for breach of the 

rules in the absence of statutory authority, as has 
been done bv R 11 of the rules framed under the 
Act. R. 11 of the Opium Smoking Rules is conse¬ 
quently ultra vires ( Aoarwala and Varma IJ ) 
Fmperor v. Nemu Singh 16 Pat 244-9 PP 
479=3 B R 418=38 Cr L.J. 540=i68 I C 332- 

18 PatLT. 118=1937 P.W.N. 128=A IR 

1937 Pat. 226. 

?L HAR AND ORISSA PREVENTION OP 
ADULTERATION ACT (II OF 1919) S 4 

(b) —Applicability—Conditions—Proof of fraud— 
Necessity—Mere presence of foreign matter in 
small quantity — Offence. ’ 

Before applying S 4 ( b ). in a prosecution under i 
tne Act, what the Court has to determine is that I 1 
foreign matter or i-'gredient has been added frau- r 
dulently to the food. The mere presence of some r 
tore gn matter in small quantity i< not necessarily a 
an offence inasmuch as Excep- (it) to S 4 speci- p 
any excludes the case where w'thout fraud any n 
extraneous matter has in the process of collec- o 
*?*}• Preparation or conveyance become mixed D' 
th food. The Court has to decide whether tf 
ne ad nixture of the foreign matter is so large I in 


'be 'XU* VXa%. /r&L h A\ r tV h - * 
he 166 I.C. 206=9 R P 264-38 r, T r , ,£ MPER0R - 

las R- 137=17 Pat.L T 958=19 8 3 6 C C B J ?* 

2(1. R. 1936 Pat 636 Cr * C - 1067=A.I. 

£ ’-<» for"‘S,Z 

n- questions that the prosecution was started Vu® 
v. out the order or consent in writing of the 7 o \ 

?6 a A U h h ° r " y nr * hat if ha ." ^t been shown .hat thl 

a notification o^h^L^a^G^nmenTare 3 ^ qHj? 

„ sans i&sastt, is^seM 

■£ 3L!1 S=i 7 . p !Se LT 

l. p^b- e proceedings under the Bihar and Or.ssa 
reventunof Adulteration Act are alleged tr, 
have been irregular, hy reason of an abefee of 

3 complaint hy a loc 1 authority or a„ authorized 1 
f Person required hy S. 10 S 537 C r r a 

O provides sufficiently to cure that’ irre'M.’ladfv’ 

' 206=9° rV' 264=38 C r*L J ^LT B R 6 °i 
S p 7 at P |36 L T ' 958=1936 Cr C 1067=A.I.R. 1936 
i I^^?^ S ^ V P UB L IC DEMANDS 

. tnqs under-Doctrine of recresentation-Applict 

; yZSil* ° f ^ reZIZs 

' a joint family effectively repre- 

. se "t-jhe family even although not exnressfv 

named as such The principle of repreo ntatio^ 

cannoi b» regarded as foreign to certificate rn 
ceedtnp, but applies to -uch proceedings (iTY 
and Dhavle, //.) Kamfshwar SikghTIshwar. 

P«LT S 503 H 189 I C - B R. 761=21 

Company to director* dZharge pfrtoTdebZ 
fYtZcT’Y q r ida ' i0n 0f C °»‘Pany~Sal f a tVe 

ser in Government sale Pr,0rtty over P‘<rcha- 
froJ’.T^r COmp:,n >’ borrowed a sum of P s 7S 000 
Stl l Aid t r er 7 m< n ' Under the Bihar :i nd Orissa 

k s n 5 000 der The ng tG f repay annuaI, y a sum of 

registered Jrf '\ r? 10 *!**** WaS not * however, 
m ; n ’ and after th e payment of two instal¬ 
ments the company executed to the Government 
a promissory note for the balance. As the com¬ 
pany could not find the money for pay • ent of the 
next instalment, the plaintiff, one of the directors 
o± the company, advanced Rs. 5,000 for the nn 
pose, and took from the company a morigp^p of 
the assets of the company. The deed recited 
inter alia that there was a prior mortgage to 
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Government, and that the mortgage to plaintiff 
was a second mortgage, the Government being 
recited as the first mortgagee. At the ins'ance 
of at other creditor, an order was made for a 
compulsory winding up of the company. The 
Government also proceeded under the Public 
Demands Recovery Act to realise the amount 
due to it and brought the assets of the company 
to sale under an order from the Court At the 
sale the second defend mt became the purchaser. 
The plaintiff afterwards sued the company and 
the second defendant to enforce his mortgage. 
The lower Court having decreed the suit, the 2nd 
defendant appealed to the High Court. 

Held , (1) that the second defendant, as the auc¬ 
tion-purchaser at the sale under the Public De¬ 
mands Recovery Act, stood in the shoes of the 
company and was entitled to and affected by the 
same equities and estoppels as those which the 
debtor-company might have enjoyed or laboured 
under; (2) that the plaintiff could not insist that 
his mortgage should take precedence of the debt 
due to the Government; (3) that it was not right 
that the pi aintiff, a director of insolvent company, 
about to go into liquidation should be allowed the 
privileged position of a secured creditor by mere¬ 
ly discharging a small portion of the company’s 
indebtedness : and (4) that as against an innocent 
purchaser (defendant No. 2), for value of pro¬ 
perty sold in execution of a debt due to an un¬ 
secured creditor, the plaintiff s^ou d not be 
allowed to enforce his security, and the plaintiff's 
suit should therefore be dismissed. ( Courtney - 
Terrell. C.J. and James, JJ) Thakur I )as z/. 
Ramgulam Singh. 15 Pat 762=168 I.C. 124= 

3 B.R. 391=9 R.P. 466=18 Pat.L.T. 217=1936 
P.W.N. 768=A I R. 1937 Pat. 151. 

-S 7 —Notice under—Service of — Validity — 

Form of return by process-server—If material. 

The validity of the service of a notice under 
S. 7 of the Public Demands Recovery Act does 
not in any way depend upon the form of the pro¬ 
cess-server’s return of service. Where it is 
found that the process-server had offered the 
notice to the party but that he refused it and that 
thereupon the process-server affixed it to the 
darwaza of his house, the service must be held 
valid according to the statutory rules under Sch. 
II of the Act. ( Courtney-Terrell , C.J and James, 
/.) IUmkeshwar Singh v. Kfsho Prasad 
Sinha. 180 I.C. 740=11 R.P 528=5 B.R. 483 
=1938 P.W.N. 202=19 Pat.L.T. 645=A I.R. 
1938 Pat. 622. 

-S. 8 (b )—Scope and effect of—Charge- 

When comes into force—Sale of property in ear 
ecution of mortgage decree alter service of notice 
in certificate proceedings—Subsequent certificate 
sale—If *ent sale or merely money decree sale. 

The charge provided by S. 8 ( b ) of the Bihar 
and Orissa Public Demands Recovery Actc->mes 
into existence from the date on which the notice 
under S. 7 is served on the certificate debtor and 
subsists throughout from that date, and a sale 
held would have the effect of a Tent sale subject 
to the provisions of S. 22of the Bi^ar Tenancy 
Act. A purchaser of the property at a <ale in 
execution of a mortgage decree held after the 
service of the notice on the certificate debtor in 
the certificate proceedings cannot therefore 
impeach the certificate sale or be allowed to 
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contend that the certificate proceedings have only 
the effect of a money decree. ( Wort and 
Dhavle, JJ.) Kameshwar Singh v. Ishwari 
Prasad Singh. 189 I.C. 114=6 B.R. 761=21 Pat. 
L.T. 503. 

-Ss 24 and 25—Order rejecting objections 

to sale by certificate officer—Suit by objector for 
title and possession—Limitation applicable. See 
Limitation Act, Art. II. 17 Pat 446. 

-—S. 25— Scope — Certificate — Validity and 

finality of—Decision on claim preferred—If can 
be challenged or ignored in suit under S. 25— 
Plea raised in suit—If can be abandoned in 
appeal. 

1 he Certificate (Public Demands Recovery) 
Act has a procedure of its own according to 
which as soon as a certificate is signed by the 
certificate officer, it becomes a decree, and then 
may follow' certain enquiries as a result of which 
the decree may either be cancelled, varied or may 
be proceeded with. The decree may be varied or 
cancelled under S. 10 of the Act on objection by 
the certificate-debtor, or under S 11 it may, sub¬ 
ject to the law of limitation, be amended at any 
time by the addition, omission or substitution of 
the name of any certificate-holder or certificate- 
debtor or by the alteration of the amount claimed 
therein. But a party who prefers a claim to the 
certificate Court and gets a decision pronounced 
upon it cannot challenge it in a separate Civil 
Court and cannot ask the Civil Court to ignore 
the decision of the certificate Court on the 
ground that that Court had no jurisdiction to 
decide that question. Where a defeated claimant 
raises in a suit under S. 2S a plea which is out¬ 
ride the scope of such a suit, and the parties go to 
trial and adduce evidence upon that issue, he 
cannot be allowed at the appellate suit to ask the 
Court to dismiss that issue from consideration. 

( Courtney-Terrell , C.J , Fad Ali and James, JJ.) 
Bindeshwari Prasad v. Shiva Dutt Singh. 176 
I.C. 49=4 B.R. 661 = 11 R.P 43=1938 P W.N. 
329 = 19 Pat.L.T. 328=A.I.R. 1938 Pat. 315 
(S B ). 

-S. 26— Certificate sale—What passes. 

A certificate has no greater force than that of 
a simple money decree and nothing is sold in exe¬ 
cution of it except the right, title and interest of 
the certifi ate-debtor mentioned therein. If a 
property which has devolved upon another person 
he sold as belonging to the certificate-debtor 
mentioned in the certificate, nothing passes to the 
auction purchaser. ( Mahomed Noor and Row¬ 
land, JJ ) Mangtulal Bagaria v. Daya Shan- 
kf.r. 165 I c 749=9 R.P. 205=18 Pat.L.T. 301 
=3 B.R. 73=A I R 1936 Pat. 572. 

--—S. 26—Certificate sale in execution as 

against one of two co-sharers—Effect on interest 
of other co-sharer and his transferee—Suit for 
declaration by letter—Competency without prayer 
for consequential relief See Specific Relif.f 
Act, S. 4 9 . A.I R. 1937 Pat. 250. 

-S. 26— Effect of sale under—What passes. 

The pro\isions of the Public Demands Re¬ 
covery Act clearly show that the effect of a sale 
under that Act is the same as the effect of a sale 
under the C. P. Code and consequently all that 
passes to the purchaser is the right, title and 
interest of the persons named as the judgment- 
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B ACT°(19 P 14) B S I 26 DEMANDSRECOVERY 

deb tor S . (Courtney-Terrell, C J and Jama 1 \ 

in A r?x? E ?r£ AM v% GaNps h Prasad 171 I C 232— 
1° R P 191=1937 P.W.N. 807=4 B R 9-aT 
R. 1937 Pat. 517. - 1 

—S. 26 (1) -Certificate sale—What Passes— 
Certificate against Hindi, father—Sale—Father’s 

power of sale of son’s share for own debts not 
illegal or immoral—If passes. snot 

It is beyond question that a Hindu Mitakshara 

son cannot by reason of his pious obligation 
successfu'ly impugn a sale of the family property 
by the father to discharge his own debts provided 

^7^fVT Vaharika ^ the ^ther may sell 
the joint family property including the son's 

onlfn e t n t0 d,schar ge such debts, or lav it 

open to be taken in execution proceedings for 

them. But this power of sale of the father can- 
riVh^tftf 0 a , c ? rtlficate purchaser of his own 

right, title and interest at a certificate sale The 
certificate holder under S. 26(1) of the Public 

From a t n h a S t Jfa C ° V M y V j S a different position 

father A ,a?e h°J.H er ^- a deCree a S ainst * Hindu 
T a ., er ‘ 1 he,d at h,s ,r, stance can only nass 

to the certificate purchaser the right, title^nd 
interest of the certificate debtor. This does not 

^ d " anno /‘ nc,ud e the father's qualified power to 
dispose of the son s interest in the ioint familv 

LaTsT) Ui ar T C / c Dhavle and M'lohJr 

L s r 3 H 7 7i 6 r 

1940 P.W.N. 420=A I R. 1940 Faff 32 ! (F %) = 

Lrtin sale Suit )„ 
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be done by the Certificate Officer n . re 9 u ‘ r ed to 
tute. it is not necessary f or that nffi dtI \' he sta ' 
to a decision as to the validity of thfr* n° c< me 

orde, as that order . g f W e ?. tor ' s 

void_ S. 46 of the Act is therefore f n and 
suit for a declaration that the • bar *0 a 

Collector passed in appeal is „/,J ™v*'° n S f ,he 
the tenants are therefore liable to and ,hat 

rate to which it was enhanced by^f,^'’ 1 a ‘c- ,he 

r R * 5 *"”* 

ia ^oes no ,fffltflLnfiff—,fi b f/ r e ^ ra,ton 

Jf:p ssb? J^ssSt* r— 

KatJSrt 

case in which the plaintiff a V° 77^7 to a 

though good has not in fact a ffected hi ,he ,. sale 
was no decree against him {mVi hlr ?, as th ere 
Rowland, JJ.) Mangtulal N ° or and 

Shanker 165 I.C 749-9 Rp, G „? a ,/ Da ya 
301=3 B R. 73=A iS^M. P.f 18 «. 

mm. 


/-• I ^ A 1UVI5 °—certificate 

UnH rh l ° SBt - as * de —Limitation 

£ the provlso to S. 45 of the Public Dp. 
manas Recovery Act a cult : n ft,. r* m - i r 7 C , e 

deb' cm for remove rjTof D^ 3 ^*7 

and the sal-was Lia -1 d ed bef ° r e the sale 
representat ive*mut/b e"'brouvht°*'h * ° his ' egal 

Prasad Singh v. Lal Reham Saran c,l Hari 
BR 713—21 Pat T tV-,, saran Singh. 6 

A I R 71 m0 Pat 32 L 8 T fF 3 B 7 r 194 ° ? W ' N 420 

-S. 46 Scope—“Making of a certifimtp” 

Mean m(J of ^DeputyCollector enhancing rent 7f 

Tnftl 9 Vl Sl - lt hy llnd } ord —Appeal to Collector— 
Latter varying rate of rent in appeal-jurisdiction 

void—If barred ^ ° f Collector null and 

An appeal is a creation of statute and no one 

can constitute himself an appellate tribunal in a 

case where the statute does not constitute him an 
ppellate tribunal for the purpose of an appeal, 
n the case of a decision by a Deputy Collector 
hancing the rent of a holding in a suit by the 
an llord, the tribunal indicated bv the statute to 

lmorh aPPeal is ^strict Judge The Col- 
and ift n ? JU /- sdlct,on tobear suc b an appeal 
f he i e i n [ ert ^ Ins a ? a PP eaI and makes an order, 
that would he ultra vires and null and void The 

making of a decision as to the validity of the 

aoDe1l t0r S ° r ^ er P ur P° rtin £ fo be Passed in the 
of If ri cannot be a question relating to the making 

Bihar Il'Jn 1 - within the meaning of S. 46 of the 
and Orissa Public Demands Recovery Act. 


an. before sa le—A 7s e nee of° no tic e°to noti “ 

sentatives — Sale —// void f * * gal re Pre- 

is founded in a "duly filed" cerfifi i<ecoy ery Act 

the actual existence of the cenific 7^°!. on 
himself. A noth e to the Wa / * Cate dtbtor 

a deceased certificate dt-bto? cannof S be ° f 

a higher footing than the notice tn p a< :’ d °n 

debtor. Where the certifica/e deb ^r who^^ te 
been served with a notice under S 7 di^h f haS 
sale, but notice is given to his Wot d bef °re 
tives, the sale held after th e h death of f? resen fa- 
cate debtor without notice to the legal rfn? 
tatives, cannot be held to be void in relneff ” 
interest of the deceased debtor. res P ect the 

\\Tu a 7 ies '7" d - and Manohar Lall J _n,« 

Whether the certificate officer while’ 7$, *7* 1 

to enforce a certificate under the Public D d '^ g 
Recovery Act has jurisdiction to sell'Vi! Deman ^s 
the right, ti le and interest nf a „ eI ; ^ e esta te of 

who has died between the d^ath oTth^ 6 '^^ 
him of the notice under S 7 nf 7 t a service on 

da.e of the actual sale without t h A P C ‘ a " d tbe 

notice to his legal reor^pnfo • the issue of a 

L, Dhavle and Manohar Lall JJ*)' Hart^^P 
Singh v. Lal Bfhart ^apax T c J } Bwasad 

1940 P.W.N. 420=21 Pat T 6 ? R 713= 

Pat. 328 (F.B.). Pa tX.T. 377=A.I.R. 1940 


iebur; ,U,:r “ 

T,zr md °> “^v.”sx*a 

Act I? served on the elder brother of the d°b,o r 
that is a valid service as required by Z r f u' 
In a suit by the debtor to set aside the sale on lt,!' 
ground that he was not informed of such service 

ihi A f0 / h i m 40 P rove h,s allegation ; it is not fee 
the defendant to prove that the plaintiff knew ° T 

was informed of such service. (Courtney* 
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B AND O. ROAD CESS ACT. 

Terrell. C.J. and James, J.) Ram Keshwar Singh 
v. Kesho Prasad Sinha. 180 I C. 740 = 11 R.P. 
528=5 B.R. 483=1938 P.W.N 202=19 Pat.L.T. 
645=A I R. 1938 Pat 622. 

BIHAR AND ORISSA ROAD CESS ACT 

—S ope—Road cess return—Admissibility in 
evi 'ence. See Evidence — Admissibility. A.I.R. 
1937 Pat. 561. 

BIHAR AND ORISSA SUGAR CANE 
RULES (1934), R 15 (d), (e) and <i)—Object 
and scope of—Purchasing agent—Liability for 
infringement of rule by weighment clerk. 

Rule 15 of the Sugar cane Rules distinctly 
makes the purchasing agent liable if it is found 
that the weighment e'er - act-ng on his behalf is 
guilty, unless he shows that he has used all due 
diligence to enforce the observance of the rules 
and that the offence was committed without his 
knowledge or consent. The ohject of the rule is 
to protect the cultivators who are not always 
educated from the wiles of persons dealing with 
them on behalf of the purchasing agent and hence 
rule 15 makes the latter himself liable along with 
the person acting on his behalf unless he shows 
that he was not neg’igent in his duties. Such 
cases are not likely to be detected easily, and 
when detected should not be dealt with leniently. 
A purchasing agent who merely says that he was 
not present at the time of the offence a»'d that he 
never used to go to the weigment clerk w^o used 
to remain at the weighbridge cannot be absolved 
from liability under R. 15. (Varma J ) Bala 
Bux v. Empfror. 176 I.C. 558=39 Cr L.J 732 = 
11 RP 85=4 B.R 734 = 1939 P.W.N. 181 = 19 
Pat L T. 395=A.I.R 1938 Pat 366. 

-R 18—Applicability—“Whoever”—If res¬ 
tricted to actual purchaser of sugar-cane. See 
Sugar-Cane Act, Ss. 5 and 7. 16 Pat. 251=18 

Pat L T. 182. 

BIHAR AND ORISSA VILLAGE ADMI¬ 
NISTRATION ACT (III OF 1922) Ss. 53 (2> 

and 68 —Scope and effect of—Complaint before 
Magis'rate—Transfer to Union RoarJ — Ipplica- 
tion by accused for transfer to Magistrate — 
Power of Union Board to transfer case—Proper 
procedure 

S. 8 of the Bihar and Orissa Village Adminis¬ 
tration Art does not empower a Union Board nr 
Panchayat to re-transfer a case to the Court of a 
Magi-trate; it only empowers it to direct the 
compl iin rnt to file a complaint before ‘he proper 
Court. Where a complaint was o r iginaMy file 1 
before a Magistrate and was tmnsfe red to *he 
Union Board under S. 5^ (2) of the Act, 

the procedure to be followed by an accused claim¬ 
ing trial by a Magistrate is to move the District 
Magistrate or the S"b- n ivisional Magistrate 
under S. ^3 (2) (b). (Facl 4H,Jo Ramaghan- 
dra Singh v. Baldfo Singh. 185 I C 748=12 
RP. 445=6 B.R 247=41 Cr L.J 232=1939 P 
WN 937=A I R 1940 Pat 184. 

-—S 58 —Plaintiff obtaining decree in Pancha¬ 
yat Court—Right to get it transferred to Civil 
Court for execution. 

There no is provision anywhere in the Village 
Administrate Act save in the special Panchayat 
Courts of Chota Nav»pur for the transfer of a 
decree to the Civil Court for* execution and the 
C. P. Co le does not app y to the Panchayat 
Court. Accordingly, a plaintiff, who in a suit of 
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the kind contemplated by S. 58 of the Village 
Administration Act obtains a decree in the Pan¬ 
chayat Court, cannot get that decree transferred 
to the Civil Court for execution. ( Courtney-Ter - 
rell, C.J and Muhammad Noor, J ) Banwari 
Lal v. Badri Ram. 160 I.C 345=8 R P 357 (1) 
= 1936 P.W.N. 44=17 Pat L.T. 12=A I R. 1936 
Pat. 150. 

BI^AR MONEY LENDERS’ ACT (III OF 
1938), S. 7 —Applicability to period after date of 
suit. 

The rule of D imdup.it introduced by S. 7 of 
the Bihar Money-Ltndt-rs'Act is resiricted to the 
period proceeding t e institution of the suit and 
does not apply to *he period subsequent to the 
institution of the suit. (Agarzvala and Rowland, 
JJ.) Ram Sarup Sah v Mukhi Singh. 187 I. 
C 132=12 RP 564=6 BR 430. 

-S 8— Discretion—Interference in second 

appeal. 

Where the Court of appeal below fails to 
exercise its statutoiy discretion in the matter of 
interest subsequent*to tlie dare of institution of 
the suit, it is open to the High Court in second 
appeal to pass neces-ary orders in respect of in- 
tere't sub equent to suit. ( Agarwala and Row¬ 
land, JJ.) Ram Sarup Sah ?•. Mukhi Singh. 
187 I C. 132 = 12 R.P. 564=6 B.R. 430 

-S 8— Reduction of interest - Discretion of 

Court. 

There is nothing in S 8 of the Bihar Money- 
Lenders' Act. 1938, to indicate that the Court is 
bound to exercise its dLi retion in favour of the 
debtor in every case. What appear^ fo be con¬ 
templated is that the Court shall reduce the in¬ 
terest as indicated in the section in cases where 
the Court considers that the circumstances 
ju^ti»y taking such a course. But where the 
original rate of interest is not exhorbitant. and 
thete is nothing to ind cate that the debtor has 
not been fairly treated by the creditor, there is 
no reason why the High Court in second appeal 
should exercise this <liscr'*»i<.n ( Agarzvala and 
Rowland, JJ) Baij v ath Thakur v. Sarwan 
Chaudhury. 6 B R. 369 = 186 I.C. 438=12 R P. 
501=A.I R 1940 Pat 423 

-S. 11 —Appeal -Order determining instal¬ 
ments — Appealability —C. P. Code, S. 47. 

An order determining inst ilments under S. 11 
of the Bihar M mey Lenders’ Act is not appeala¬ 
ble as an order under S.4 7 , C. P. ode. The only 
orders under S 47, C. I’. Code, which are 
appealable arcoidcrs which finally determine the 
rights of the pa-ties. Under S. 11 of the Bihar 
Mone\-Lei der-2 Act there is nothing for the 
Court to d ride as to the rights of the parties in 
the s it. The question is one of procedure, 
whether the judgment-debtor should be given 
time to pay and the decree-holder restrained 
from exercising the right which he I as under 
the law to execute his decree at once. An order 
regulating the procedure in this matter is an 
intc locuiory order and is not appealable. 
(Agarwala and Rowland JJ.' Dhanukdhari 
Singh v. Ramrattan. 1940 P,W.N. 492. 

-(as amended by Act V of 1938), S. 11— 

Applicability— Mortgage suit—Preliminary decree 
long before' 1938— Final decree in terms of preli¬ 
minary decree — If can be passed after 1938. 
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BI HAR MONEY-LENDERS ACT (1938), 

S. 11 of‘he Bihar Money-Lenders Act has to 

be con-trued as not intended to affect a decree 

behind pas f ed . : a Court cannot therefore go 
behind a preliminary decree already p 1S sed bvit 

in a mortgage suit long before the Ac? The 
Court cannot therefore refuse to pass a final 
decree for sale in accordance with the prelimi¬ 
nary decree on the ground thatS. 11 of the Act 

Creeps & tj 

Hi at M i u sri ^ 5 c r R Mp 2 A 5 ^ If- 

iSTpS*™- 885=19 Pat.L.T 2 8 5 7 2 5^i?.I; 

^JJ~i P , P J icati ? n ™der-lVhen to be made. 


AND 
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a ^ i^ ~—w nemo oe made 

detretXouTh Under , S 11 for 
anv timl k ? by L ln ? t ' ,lments can be made at 
t! “? e be ‘ween the date of the first levying of 

£ C “ “ and the date fixed for the sale. Thfre- 

when r? r faCt ’ hat ,he ^Plication is made ordy 

when decree are g °i ng to be sold and not 
Courf tn C 5 ee r WaS passecl ls no reason for the 
ca “ t %v lec , ,ne , t0 consider the merits of the 
case. (Wort and Meredith, JJ.) Vishanath 

Pat 35 2 r S ° NU LaL ' 6 B R 775 =A I R 1940 

—- S 11— Discretion of Court under—Cireum - 

instalments. COnStdered in and ordering 

by T s e iroT r th C e 0 R- e h rre ^r 0n tb c executing Court 
y o. I I of the Bihar Money Lenders Act is a 

discretion which the Court may exercise in 

derogation of the rights of the decree-holder to 

execute the whole of his decree immediate v 

against the judgment-debtor. The Court is no 

?r p U acity eq o U f r fh t? H ake in t° “ns,deration the 
capacity of the judgment-debtor to pav the in 

foment; but the Court is also squired to take 
in.o consideration the amount of the decree and 

after Cl takhlt ta - n< ; eS ° f the judgmedt debtor. If 

tances'menfir, id ? ccount the various ci, cums- 
tanccs mentioned, it appears to the Court that a 

judgment-debtor will be able to discharge his 

obligations to his creditor if he is given a reaso- 

nable time, the Court is empowered to give that 

Court is, however, bound to consider 

whether the resources of the judgment-debtor 

are siich as ( to justify an expectation that -he 

decree-holders claim will not be defeated by 

allowing instalments. Where it is clear that 

the resources oi the judgment-debtor are so 

meagre in relation to his liability that he is not 

. V to a ^[ e tc l discharge the decretal debt i oah r\ r v Xi '" rw ' *v.ar. r±r {j ) oo _ 

within a reasonable time, the Court would not be 7 oi° „ 3 n 3=1940 P.W.N 614=187 Ir 

exercising a wise discretion in prolonging thl n =12 RFC 39=3 FL J46-A 

execution proceedings by fixing instilments I R 1940 F c - 20=(1940) 1 M.L.J, (Su pp , jA 

i AaarWala - a " d R ° W,and -- JR) - -^ hanukdhar ,’ ~ S c l 2 ~^openin 9 past transactions-Discre 


SfHAR MONEIi-LENDERS ACT (1938), 

j^Znt ~- 

mentof India Act U93S) •>. 107(1 ) 

S. 11 of the Bihar Money-Lenders Act nf iq?q 
is not ultra vires of the Province] \ S *rF ° f 

the latter has P owerto pass sue* an A c 3 d 3 33 

with money-lending and money-lenders B„ t 

section being repugnant to existing Indian li be 
void under S. 107 (1) of fhp C g Indiani law is 

Act, 1935 J the Govern ment of India 

A ctjwhe thermit 

tion given to the Court under S 3 of th *it d scre “ 
Loans Act of 1918 in cases in which ♦£? Usur,ous 
tances proved allow of the exercise of a^sc^' 
tion, and is most certainly onnoscl thl ° e ~ 
provision of law laid down in the Usur/*^ 88 
Repeal Act of 1855 in those case, i' ^ S 
Usurious Loans Act does not apply * c W !V ch f 
Bihar Money-Lenders Act is * of the 

to the earlier exin n g Indi a n law a „ g "\ n4 

the repUgn ? nCi ' is void under S. 07 (if 
of the Government of India Act of 1935 W 

Ac?h a afnoL~efn' 

mTt r b e e d t e re S a, 2 ed°i' h v e o^ Ury LaW3 
Manohar Lall, J—S. 11 of the tv* 

Lenders Act is intra vires of the Biha/ Lp/P' 
ture but it conflicts with existfng Indian g 
namely, the Usury Laws Repeal A?t of 1855 
Usurious Loans Act of 1918 and the r * the 

Act of 1872 dealing with contracts, and is °tl ere * 
fore void ( Wort Dhavle and Manohar Lall JJ) 

Sadanand Jha zt Amant Khan. 18 Pat 13 - 2n 
Pat L T I-17Q i c 379 = 11 R P 357 -i r 1° 

265=1938 P.WN 913=A I.R 1939 Pali ss Jl 

C ~ S 12 — Exercise of powers—Discretion of 

^•T' d ‘ m */ in tbe opening portion of S 12 
of the Bihar Money-Lenders Act of 1938 Hncc 

not me a n ‘■shall”; on the other hand by the ^se 
of this word ,t was intended that the Court should 
consider the circumstances of each case and 

decide whether it should or should not exerdse 

all or any of the three powers mention*,?' 
section. ( Gwyer . C J. SulainZ aZ Vamt. 

chanar, )j.) Tai Gobind Singh v Lachmt 
Narain Ram. ILR (1940) Kar fPrA 
1940 O L R. 343 = 1940 P W N 614^7 

796=6 B R RQ — dp* _ _14—187 I C. 


' C7-- M. V J J • / I /Li AN 

Singh v. Ramratan. 1940 P.W N. 492. 

~ S. 11 — Scope—Appellate Court—Power to 

reduce interest in the absence of appeal as to 
amount decreed for principal and interest. 

S. 11 of the Bihar Money-Lenders Act is clear 
and gives power to an appellaie Court to reduce 
the interest, if the conditions mentioned in S. 11 
are present, although there is no appeal by any of 
the parties concerned with respect to the amount 
decreed bv the trial Court as principal and in- 
t^ re st. (Agarwala and Rowland, JJ.) Ram 

Sah v. Muichi Singh. 187 I.C. 132=12 
R.P. 564=6 B.R. 430. 


Q. D, 


-35 


whmh h ha C v a e "it "^" !S ° f hand "°‘es 

iulerest s _ 12 of the Bihar Mone^Lende^Ac? 
no doubt, empowers the Court to reopen the 
transactions But the Court will not be disposed 
to do so, if the lender appears to have behaved 
reasonably and forbearingly towards his debtor 
(Dhavle and. Rowland. JJ ) Thakur Prasad 

5 B r 394=11 R P. 503 ( 2 )_ 
19 39 P, w N. 305=180 I.C 365=20 Pat L T 321 
=A.I.R 1939 Pat 490. 321 

S. 12 —Scope of—Discretion of Court. 
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BIHAR MONEY-LENDERS ACT (1938), 

S. 12. * ' 

S. 12 of the Bihar Money-Lenders Act gives a 
complete discretion to the Court as to whether 
accounts are to be reopened ; the section does not 
compel the Court to reopen the accounts and 
give relief regardless of the facts of the case, and 
when there is nothing which would justify a 
reopening of the accounts. ( Harries , C J. and 
Chatterji, J ) Jai Gobind Singh v. Pachkauri 
Ram. 5 BR. 613 = 181 I.C. 572 = 11 R.P. 599 = 
AIR. 1939 Pat 555. 

-S. 12—Scope—If effects pending litigations. 

S. 12 of the Bihar Money-Lenders Act no doubt 
refers to transactions or contracts before the 
passing of the Act, but it does not and cannot be 
taken to affect pending litigations. The Legisla¬ 
ture did not intend to interfere with those litiga¬ 
tions which were pending when the Act came into 
force and certainly not those which had already 
culminated in a decree, whether of the trial Court 
or of the appellate Court (Wort, ACJ and 
Manohar Lall , J ) Bibi Shaima Bank of 
Bihar. Ltd. 5 B.R. 94=11 RP 258=178 I C. 
383=1938 P W.N. 603=19 Pat.L.T. 585=A.I R. 
1938 Pat. 484. 

-S. 15— Scope—If void. 

S. 15, Bihar Money-Lenders Act, being repug¬ 
nant to O 20, R, 11, Cl. (2), C. P. Code, is 
under S. 107, Government of India Act, void. 

(Mahomed Noor and Dhavle, JJ .) Mathura 
Prasad Singh v. Bhan Kumar Chanp 20 Pat. 
L.T. 513=5 B.R. 856 (2) = 182 I.C. 989=12 R. 
P 93-A.I.R 1939 Pat 217. 

-S. 15— Scope — If void as repugnant to (). 34 

and O. 21, R. 11 (2 >, C. P. Code. 

S. 15 of the Bihar Money-Lenders Act is re¬ 
pugnant to the provisions of O- 34, C. P. Code, 
and is therefore void. 

Quaere. —Whether S. 15 is also void on account 
of its repugnancy to O 21, R. 11 (2), C. P. Code. 

(Khaia Mahomed Noor and Dhavle, JJ.) Beni- 
madho Prasad Singh v. Hem Chander Mitter. 
183 I.C. 96 = 12 R.P. 101 (1) =5 BR.856 (1) = 
20 Pat.L.T. 32=1939 P.W.N. 7=A.I.R. 1939 
Pat. 277. 


- S. 15— Scope—Pozver of Court — Applica¬ 
tion for instalments in payment of decree amount 
— Maintainability. 

Both under S 15 of the Bihar Money-Lenders 
Act of 1938 and under S 11 of the new Act of 
1939, a Court has jurisdiction to consider the 
question whether the judgment-debtor should be 
relieved to the extent of being allowed to pay the 
decree by instalment. A Court would be wrong if 
it summarily dismisses an application by a judg¬ 
ment-debtor on the ground that it has no power 
after the passing of a decree to allow the payment 
of the decretal amount by instalments. ( Wort 
and Varma t JJ ) Jugeshwari Prasad v. Kaniai.a 
Prasad. 21 Pat.L T. 255=1940 P.W.N. 491. 
--S 16— Applicability — If confined to execu¬ 
tions started after 15— 7 —1938— Pending execu¬ 
tions — Sale — Procedure—If governed by S. 16— 
Amending Act V of 1938, S. 3 (2)— Scope and 

*^Xhe application of S. 16 of the Bihar Money- 
Lenders Act is not restricted only to execution 
proceedings started after the Act came info force. 
The section applies to all pending executions and 
prescribes the procedure for the sale of the 

property of the judgment-debtor. Therefore in 


BIHAR MONEY-LENDERS ACT (1938), 
S. 16. 

all execution cases which on 15—7—1938 (the date 
on which the section came into force) were at a 
stage when the properties were not sold, the sale 
must be according to the procedure laid down in 
S. 16 provided of course that the section is not 
void or ultra vires. S. 3 (2) of the Amending 
Act III of 193^ makes it clear that S 16 applies 
to all pending proceedings whether instituted 
before or after the section came into force. 
{Mahomed Noor and Chatterji , JJ ) Vishwa- 
nath Narayan Singh v. HariiiarGir. 17 Pat. 
714=11 R.P. 231 = 178 I C. 279=5 B R. 73=19 
Pat.L.T. 760=1938 P.W.N. 765=A.lR. 1939 
Pat. 90. 

-Ss. 16 and 11— Appeal from order under 

5.16 —Order relating to S. 11— If can be dealt 
with. 

An appeal lies to the Federal Court from an 
order of the High Court under S. 16 of the Act 
of 1938 (now S. 13 of the Act of 1939), and in this 
appeal the order of the High Court so far as it 
relates to S 11 of the Act of 1938 (now S. 7 of 
the Act of 1939) can also be dealt with. {Gwyer> 
C.J., Sulaiman and Varadachariar, JJ.) Ramanan- 
dan Parsad Narain Singh v Goshwami Madh- 
wanand Ramji 185 I.C. 1=12 R F.C 13=21 
Pat L T. 24=1940 M W N. 7=6 B.R. 170=3 
Fed L J. (Part 1) 1=71 C L.J. 49=A.I.R. 1940 
FC.l. 

-Ss. 16 and 17—Order dismissing applica¬ 
tion—High Court dismissing appeal—Appeal to 
Federal Court— If lies. See Government of 
India Act (193=i). S. 205. 20 Pat L T. 473=A I 

R. 1939 F.C. 74=(1939) 2 M.L J. (Supp ) 45 

-S. 16— Scope if void on the ground of 

repugnancy to O. 21, R. h6. C P. Code (Patna 
Amendment) — Government of India Act , 1935, S. 
10 7. 

I he effect of S. 107 (1) of the Government of 
India Act, 1935, is that when a Provincial Legis¬ 
lature enacts any law in respect of any matter 
enumerated in the concurrent Legislativ c List 
which is repugnant to the existing Indian law, it 
will be void to the extent of that repugnancy, 
unless the assent of the Governor General or of 
His Majesty is given as laid down in sub-S. (2) of 

S. 107. O. .1, R. 66, C. P. Code, as amended by the 
Patna High Court is an existing Indian law with¬ 
in the meaning of S. 107 of the Government of 
India Act. While O. 21, R, 66, as amended, 
provides that the Court shall not enter any esti¬ 
mate of the value of the property in the sale pro¬ 
clamation other than the value, if any, given by 
the decree-holder and the judgment debtor and 
requires it not to vouch for the correctness of 
either S. 16 of the Bihar Money-Lenders Act, read 
with S. 17, enjoins the Court to estimate the value 
and mention it in the sale proclamation and to 
vouch for the absolute correctness of the value as 
fixed by it. S. 16 which must be read with S. 17 
in effect repeals O. 21, R. 66, C. P. Code, and is 
thus repugnant to O. 21, R. 66, C. P. Code, and 
therefore void, having been assented to only by the 
Governor and not having been reserved for the 
assent of the Governor-General or for the signifi¬ 
cation of the pleasure of His Majesty. (Mahomed 
Noor and Chatterji , JJ.) Vishwanath Narayan 
Singh v. Harihar Gir. 17 Pat. 714=11 R.P. 
231=178 I.C. 279=5 B.R. 73=19 Pat.L.T. 760= 

I 1938 P.W.N. 765=A.I.R. 1939 Pat. 90. N 
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1939;— Scope—If void as repugnant to existing 
Indian law. 

Although the Act purports to regulate the 
transactions of money-lenders, it does not in terms 
profess to exercise powers only belonging to the 
Provincial Legislature under the Provincial 
Legislative List. In these circumstances, the new 
Act can only be challenged on the ground that it 
is repugnant to an existing Indian law, but the 
reservation of the Act for the consideration of 
the Governor-General and His Excellency's subse¬ 
quent assent to it make such a challenge impos¬ 
sible. ( Gwyer , C.J., Sulaiman and Varadachariar, 
//.) Shyamakant Lal v. Rambhajan Singh. 

I. L.R. (1939; Kar. 165=182 I.C. 161=12 R.F.C. 
1=2 F.L.J. 183=43 C.W.N. (F.C.R.) 68=1939 
O.L.R. 399=71 C L.J. 369=5 B.R. 756=1939 
M.W.N. 674=(1939) F.C.R. 193=1939 PWN 
533=20 Pat. L.T. 473=A.I.R. 1939 F.C.' 74= 
(1939) 2 M.L.J. (Supp.) 45. 

-—S. 2 (t) (2)— 'Bond' — Meaning of — Balance 

entries in accounts signed by debtor. 

Per Sulaiman, J —An instrument cannot be a 
“bond" as it is understood in India unless it con¬ 
tains an express obligation undertaken by the 
executants to pay or deliver goods. If the 
promise to pay is to be inferred by implication, 
then the document may amount to an acknow¬ 
ledgment of liability, or adjustment or even 
account stated, but would not be a bond. 

Per Varadachariar, /.— Whether the word 
“bond" in S. 2 (/) of the Bihar Money-Lenders 
Act, 1939, is intended to be limited to a formal 
deed or to documents of the kind specified in the 
definition of “bond" in the Indian Stamp Act or 
not, mere debit entries or balance entries in 
accounts even though signed by the debtor are 
not comprised in the expression “transaction on 
a bond" used in that section. It is at least neces¬ 
sary that the document relied on should have been 
intended to embody the contract between the 
parties and should ex facie show a promise or 
undertaking to pay before it can be said to be a 
“bond' . The mere mention of interest being 
payable at a particular rate and the possible 
implication therefrom of a promise to pay the 
principal would not suffice to bring an entry in an 
account within the category of “bond". ( Gwyer , 
C.J.j Sulaiman and Varadachariar , //.) Surendra 
Prasad Narain Singh v. Gajadhar Prasad. 3 
F.L.J. 27=1.L.R. (1940> Kar. (F.C.) 14=187 I. 
C 612=1940 O.L R. 275=12 R.F.C. 25=6 B R 
508=71 C.L J. 557=1940 M.W.N. 686=1940 P’ 
W N 542=A.IR. 1940 F.C. 10=(1940) 1 M.L. 

J. (Supp.) 1. 

. 7— Applicability—Mortgage suit — Preli- 
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minary decree passed before Act. 

In mortgage suits, the appropriate time for 
passing a decree for an amount of interest for the 
period preceding the institution of the suit is the 
preliminary decree. The final decree is entirely 
controlled by the preliminary decree and merely 
works out the arithmetical results of the preli¬ 
minary decree. S. 7 of the Bihar Money-Lenders 
(Regulation of Transactions) Act, 1939, has, 
therefore, no application in a case where the 
preliminary decree was passed in 1936 and con¬ 
firmed on appeal in 1937 and it is only the final 
decree that has yet to be passed. The opening 
words of the section “Notwithstanding anything 
to the contrary contained in any other law or in 
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anything having the force of law or in any agree- 
ment,’ have little to do with the law of proce¬ 
dure. (Dhavle, J.) Chandrawati Debi v Nand- 
kishen Prasad 6 B.R. 367=186 I.C. 401=12 
j R.P. 500=A I.R. 1940 Pat 376. 

" S. 7 Co-debtors—Suit against one to 
enforce his share of liability only — Maximum 
amount of interest which could be decreed. 

Where one of the executants of a document is 

liable only in respect of a portion of the total 
amount of loan mentioned in the document, the 
maximum amount of interest which could be 
decreed against him under S. 7 of the Bihar 
Money-Lenders Act, 1939, in a suit against him to 
enforce his share of the liability is the portion of 
the amount for which he is liable. The expres- 
^on ^ amount of loan mentioned in the docu¬ 
ment" in that section must in such a case be read 
as referring to the amount which is due from the 
particular defendant who is sued. (Gwyer, C.J., 
Sulaiman and Varadachariar , //.) Birendra* 
Prasad Sukul v. Surf.ndra Prasad Sukul. 3 
F L.J. 55=1.L.R. (1940) Kar. (F.C.) 42=187 
I.C. 622=1940 O L.R. 286=6 B.R. 517=52 L 
W. 124=1940 P.W.N. 622=A.I.R. 1940 F C.’ 
19=12 R.F C. 23=(1940) 1 M L.J. (Supp.) 21. 

- S. 7 —Construction— u Evidenced by such 

document'—Meaning of. 

The meaning of the words “evidenced by such 
document is that the Court should, in every case, 
look to the document on which the loan is based’ 
in order to find out the loan advanced. If the 
loan is based upon a single document then the 
Court will ascertain from that document what is 
the amount of loan mentioned in it, always bear¬ 
ing in mind the definition of the word “loan" 
which covers an engagement to fulfil a previous 
obligation ; where the loan is evidenced by a series 
of letters or other documents like bahi khattas or 
by a hand note which for some purposes may be 
inadmissible in evidence, nevertheless a Court 
must reier to them for the purpose of S. 7 to find 
out what the loan was in order to apply the rule 
of damdupat adopted by the Legislature with the 
limitations provided by the Act. (Varma and 
Manohar Lall, //.) Singheshwar Singh v. Medni 
Prasad. 6 B.R. 453=187 I C. 339=12 R P 582 
=A.I.R. 1940 Pat. 65. * ‘ 

S. 7 Document on which the loan was 


L A . . - v U/UO 

based —Accounts settled every year and balance 
signed by debtor—Suit for amount shown in final 
entry and interest thereon—Entry, if "document 

on which loan is based"—Amount for which 
decree could be passed. 

The plaintiff had advanced a loan of Rs. 3,700 
to the defendants. At the close of every year 
when the accounts were adjusted an acknowledg¬ 
ment of the amount found due, including interest 
was written out and signed by the debtors, and a 
chitha for the next year was opened with its head 
lines written and signed by the debtors. The last 
chitha was for the year 19^9 and showed a 
balance of Rs. 11,249 as due to the plaintiff The 
accounts showed that an amount of Rs 4,953 had 
by this time been paid towards interest. 
The plaintiff filed a suit for the recovery of 
Rs 11, 249 and interest thereon till date of suit. 

Held per curiam. —That the chitta of 1929 was 
not a “document on which the loan was based" 
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within the meaning of S. 7 of the Bihar Money- 
Lenders Act, 1939, and consequently under the 
said section the Court had no power to pass a 
decree for more than the principal amount of 
Rs. 3,700. 

Per Varadachariar , J —Even if it were possible 
to regard the accounts in this case as the docu¬ 
ment on which the loan is based, the accounts 
must be taken as a whole and the loan cannot be 
said to b^ based on the last entry alone. (Gwyer, 
C.J., Sulaimutt and Varadachariar , JJ ) Surendra 
Prasad Narain Singh v. Gajadhar Prasad 187 
IC 612=12 R.F.C. 25=1940 O.L.R 275=I.L. 
R. (1940) Kar. (F C ) 14=3 F.L.J 27=6 B R. 
508=71 C.L.J. 557=1940 M.W N. 686=1940 P. 
W.N. 542=A I.R. 1940 F.C. 10=(1940) 1 M.L. 
J. (Supp.) 1. 

-Ss. 7 and 2 (i)—“Loan” — Meaning of— 

Interest , whether “loan". 

Sulaiman, J. —“Loan” as defined in S. 2 (/) of 
the Bihar Money-Lenders Act, 1939, is a wider 
word than the principal amount actually lent, as 
it may be an advance in cash or kind or it may be 
a transaction on a bond bearing interest executed 
in respect of past liability, or may be any trans¬ 
action which is substantially a loan. Interest 
that accrues is not an advance of money, but can 
become a loan if liability to pay it is undertaken 
in a “bond”. Though the .word “loan” is thus 
wider than the term “principal” it is used in 
some places in S. 7 of the said Act in contradis¬ 
tinction to “interest.” The intention of the Pro¬ 
vincial Legislature in enacting S. 7 of the said 
Act read with S. 2 (/), which draws a distinct on 
between loan and interest appears to be to accept 
the amount of the loan mentoned or evidenced 
by a document, if the loan is based on such a 
document and amounts to a transaction on a 
bond bearing interest and duly executed. But 
when a statement of account, not amounting to a 
bond, itself shows that the whole of the amount 
mentioned therein is not a loan, but part of it is 
professedly interest, that interestcannot be accep¬ 
ted conclusively as a part of the loan within the 
meaning of S. 7 ( Gwyer , C.J , S' ulaiman and 

Varadachariar. JJ ) Surendra Prasad Narain 
Singh v. Gajadhar Prasad 187 I C 612=1940 
O L R 275=12 RFC 25=1 LR. (1940) Kar 
(F C ) 14=3 F L J. 27=6 B.R 508=71 CL.J. 
557=1940 M.W.N. 686=1940 P.W.N. 542=A I. 
R. 1940 F.C. 10= (1940) 1 M.L.J. (Supp ) 1. 

-S. 7— “Loan"—Settlement of accounts by 

borrowing afresh—Nature of. 

Varadachariar, J .—Whatever may be the case 
with regard to ordinary “renewals”, where the 
parties settle accounts in respect of a pre-existing 
liability and agree that money borrowed under a 
later transaction, even from the same creditor, 
should be applied in discharge of that pre-exist¬ 
ing liability, the later transaction should in law 
be regarded as a loan by itself, though cash did 
not actually pass between the parties by way of 
lending and repayment (Gwyer, C.J., Sulaiman 
and Varadachariar , JJ ) Jai Gobind Singh v. 
T achmi Narain Pam. ILR (1940) Kar (F 
C ) 33=187 I C 796=6 B R 589=12 R.F C 39 
-1940 O.L.R. 343=1940 P.W.N. 614=3 F.L.J. 
46=AIR- 1940 F.C. 20=(1940) 1 M.L J. 

(Supp ) 14. 

_—S. 7 —Validity. 


BIHAR MONEEY-LENDERS (REG. OF 
TRANS.) ACT (1939), S. 13. 

S. 11 of the Bihar Money-Lenders Act, 1938, 
has now been re-enacted as S. 7 of the Bihar 
Money-Lenders (Regulation of Transactions) 
Act, 1939, and as this Act has been p4ssed in con¬ 
formity with the procedure prescribed in S. 107 
(2) of the Constitution Act, its validity is not 
open to question. (Gwyer, C.J ., Sulaiman and 
Varadach riar, JJ.) Jagdish Jha v Aman 
Khan. 12 RFC. 16=3 Fed L J. (Part 1) 7= 
21 Pat L T 142=71 CL J 55=185 I.C 294= 
1940 O L R. 1=1940 P.W.N 71=6 B.R. 194= 
A.I.R. 1940 F C. 3 

-S 8— Burden of proof — Duty of debtor 

claiming relief. 

Under S. 8 of the Bihar Money-Lenders (Regu¬ 
lation of Transactions) Act of 1939 it is for the 
debtor to establish a state of facts which would 
require the Court to reopen a transaction; the 
debtor must show that the amount claimed by the 
creditor as due includes sums due by way of 
interest in excess of the rate permitted by the 
Act. (Harries , C.J. and Manohar Lall, J) 
Chatargoon Sao v. Ram Lal. 21 Pat L T. 104 
=A I R 1940 Pat. 430. 

-S. 8 - Scope—If mandatory — Duty of Court 

under. 

Under S 8 of the Bihar Money-Lenders (Regu¬ 
lation of Transactions) Act, the Court is not 
bound to reopen a transaction, though of course, 
it should do so in a proper case. ( Harries , C.J . 
and Manohar Lall, J.) Chatargoon Sao v Ram 
Lal 21 Pat.L T. 104=A I R. 1940 Pat 430. 

-S. 11—Decree—Application for pay¬ 
ment in instalments—Power of Court to grant. 
See Bihar Money-Lenders Act (1938), S. 15 21 
Pat.L T. 255. 

—--S 13— Proclamation of sale not issued 

before Act coming into force—Rights given by 
section—If can be availed of. 

There is no subsiance in the contention that 
litigants can only avail themselves ot the rights* 
given by S. 13 of the new Act in cases where a 
proclamation of sale has not been issued before 
3rd M ay, 1939, the day on which the Act came 
into force. On the natural construction of S. 13 
of the Act, the judgment-debtor can, if be so 
desires file an application even after 3rd May 
1939, for an order under that section. ( Gzuyer , 
C Sulaiman and Varadachariar , JJ.) Shyama- 
kant Lal v Rambhajan Singh ILR (1939) 
Kar 165=71 C L J. 369=12 R F.C. 1=2 F L J. 
183=43 C W.N. (FCR.) 68=182 IC 161= 
1939 M.W.N. 674=1939 O L.R 399=1939 P.W. 
N. 533=5 B.R. 756=20 Pat L.T. 473=(1939) 
F.C R 193=A.I.R. 1939 F.C 74=(1939) 2 M. 
L J (Supp ) 45. 

-S 13 - Retrospective operation—Pending 

proceedings—If affected—Rejection of application 
under S. 16-Appeal—Amending Act of 1939 com¬ 
ing into force pending appeal — Effect—Sale 
taking place before hearing of appeal—Effect of 
on rights of parties to appeal. 

S. 13 of the Bihar Money-Lenders (Regulation 
of Transactions) Amending Act of 1939 is 
retrospective and applies to proceedings pending 
at the time when that Act came into force. The 
section applies to applications made before or 
after the commenceiru nt of the Act. When an 
order rejecting an application under S. 16 of the 
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Act of 1938, is appealed from, the appeal is a con¬ 
tinuation of the application, and on the coming 
into force of the Amending Act of 1939 during 

the pendency of the appeal, the application must 
be held to be pending and must be dealt with 

under the provisions of S. 13 of the new Act of 
!93 u . The fact ihat a sale has taken place 
following the rejection of the application and 
before the hearing of the appeal cannot affect the 
rights of the parties to the appeal, as the sale has 
taken place subject to the result of the appeal,) 
( Harries, C.J. and Fazl Ali , J ) Bishun Singh v 
Palakdhari Singh. 185; I.C 129=12 RP 
304=1939 P.W.N. 667=A.I.R 1939 Pat. 592. 

S. 13— Scope — If repugnant to O. 21, R . 66, 
C. P. Code, as amended by Patna High Court. 

Sulaiman, J —Repugnancy should not be exten¬ 
ded to a section by implication if it does not in 
fact exist. There is no repugnancy between the 
new S. 13 (old S 16), Bihar Money-Lenders Act, 
and O. 21, R. 66, C P Code, as amended by the 
Patna High Court ( Gwyer , C.J., Sulaiman and 
Varadachariar, JJ.) Shyamakant Lal v. Ram- 
bhajan Singh. I L.R. 1939 Kar. 165=71 C L J. 
369=12 RFC 1 = (1939) F.C.R 193=2 F.L J 
183=43 C.WN. (F.CR.) 68=182 IC. 161= 
1939 O.L R 399=5 B R. 756=1939 M.W N 674 
=1939 PW.N 533=20 Pat.L T 473=A.I R. 
1939 F C 74=(1939) 2 M.L.J. (Supp.) 45. 

-S. \Z—Validity. 

S. 13 of the Bihar Money-Lenders (Regulation 
of Transactions) Act, 1939, which re-enacts S. 16 
of the Act of the previous year, cannot now be 
questioned in any Court since the Act of 1939 has 
received the assent of the Governor-General. 
(Gwyer, C J , Sulaiman and Varadachariar , JJ ) 
Ram Pr >tapji v. Hari Kish an Doss. 185 I C 4 
=12 R.F.C. 15=6 B.R. 172 (1)=71 C.L.J. 84. 

- Ss. 13 and 14— Applicability — Mortgage 
decrees. 

Ss. 13 and 14 of the Bihar Money-Lenders Act, 
1939, do apply to mortgage decrees and sales 
thereunder. ( Harries , C.J. and Fazl Ali, J.) 
Razia Begum v. Krishnadeonarayan Mahtha 

184 I.C. 134 (1)=12 R.P. 221=6 B.R. 22=A I 
R. 1940 Pat. 17. 

--Ss. 13 and 14 —Applicability — Sale confir¬ 
med before Act. 

There is nothing in either the Bihar Money- 
Lenders (Regulation of Transactions) Act, 1939, 
or the Bihar Money-Lenders Act, 1938, to express 
the intention of the Legislature to invalidate a 
completed sale which was otherwise good. If, 
therefore, the order confirming an execution sale 
was passed before either of the Acts were enac¬ 
ted, the provisions of Ss. 13 and 14 of the Act of 
1939 cannot operate to invalidate the sale. In 
order that these sectons may be applicable it is 
necessary that the execution should be still pend¬ 
ing, and the execution is complete on the sale be¬ 
ing confirmed. ( Rowland and Chatterji, JJ ) 
Razia Begum v. Kishundeo Narain Mahtha. 

185 I.C. 404=21 P.L T. 541=12 R.P. 367=6 B. 
R. 177=A.I.R. 1940 Pat. 286 

-Ss 13 and 14—// retrospective — Power af 

Federal Court—Relief under new Act—Formal 
application by Judgment-debtor—If necessary. 

The Bihar Money Lenders (Regulation of 
Transactions) Act, 1939, is retrospective and the 
Court has power to make such an order on an 


appeal as the Court below could have made if the 
case had been heard by them at the date of the 
appeal The Federal Court can, therefore, on 
appeal direct the Court below to dispose of the 
matter under the provisions of Ss 13 and 14 of 
the Act, the sections which have replaced Ss. 16 
and 17 of the earlier Act. No formal application 
by the judgment-debtor to the Court is necessary 
before he can obtain relief under the provisions 
of the new Act. (Gwyer, C.J., Sulaiman and 
Varadachariar, JJ.) Brij Raj Kumari v Subh- 
karan Das. 185 I C 804=12 RFC. 21=1940 
O L.R. 97=71 C.L.J. 86=6 B.R. 333=1940 P. 
W.N 275=A I R. 1940 F C. 5. 


Ss 13 and 14— -If retrospective. 


Gwyer, C /., and Varadachariar, J. —Ss. 13 and 
14 of new Bihar Act are retrospective in the 
sense that they apply to proceedings pending at 
the time when the Act came into force, for they 
refer to applications made and decrees passed 
“beiore or after the commencement of this Act/’ 
(Gwyer, C.J., Sulaiman and Varadachariar JJ.) 
Shyamrant Lal v. K’ambhajan Singh. I.L R. 
1939 Kar. 165=71 CL.J, 369=12 R F.C 1 = 
(1939) F.CR 193=2 F L. J 183=43 CWN 
(F C.R.) 68=182 I C 161=1939 M.W.N. 674= 
1939 O.L.R. 399=1939 P W N. 533=5 B.R. 756 
=20 Pat.L T.473=A.IR 1939 F.C. 74=(1939) 
2 M.L J. (Supp ) 45. 

-Ss. 13 and 14— Retrospective operation. 

Ss. 13 and 14 of the Bihar Money-Lenders Act, 
1939, are retrospective in the sense that they 
apply to proceedings pending at the time when 
the Act came into force. ( Harries, C.J. and Fazl 
Ali t J.) Mahabir Saran Prasad Singh v. 
Lachhmi Sao. 184 I.C. 64=12 R.P. 219=6 B. 
R. 12. 

BIHAR RESTORATION OF BAKASHT 
LANDS AND REDUCTION OF ARREARS 
OF RENT ACT (IX OF 1938), S. \S—Appli¬ 
cability to execution proceedings. 

S. 15 of the Bihar Act IX of 1938 does apply to 
execution proceedings. (Khaja Mohamad Noor 
and Chatterfi, JJ.) Kazaur Rahman v. Udit 
Singh. 18 Pat. 694=185 I.C. 135=12 R.P. 303 
=20 Pat.L.T. 492=1939 P.W.N. 530=A.I.R 
1939 Pat. 570. 


15 Scope—If void as repugnant to 
S. 38, C. P. Code. See Government of India 
Act, S 107. 20 Pat.L.T. 492 
BIHAR TENANCY ACT (VIII OF 1885)— 
Person in possession recognised as tenant by 
receiver of estate—Payment of rent to receiver — 
Effect of Receiver — If landlord—Tenant if 
acquires occupancy rights. 

A receiver in judicial possession of an estate 
by the implicit consent of the parties under the 
orders of the Court must be treated as the land- 
• d/° r tbe time being. When the receiver act¬ 
ing bona fide recognises a person in possession as 
tenant, doing so in the ordinary course of 
management and receives rent from him for over 
seven years, the latter acquires rights as an occu¬ 
pancy raiyat under the Bihar Tenancy Act, on his 
showing continuous and unbroken possession for 
the statutory period. It is not open to the law¬ 
ful owner to eject such tenant by pleading that 
the tenant’s rights enure only so long as the 
receiver continues to manage the estate. (Fazl 
Ali and Manohar Lall, JJ.) Mahabir Das v. Udit 
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Narain Varma 17 Pat. 594=178 I.C. 849=11 
R.P. 306=5 B.R 149=19 Pat.L.T. 570=A.I.R. 

1938 Pat. 613. 

--—(as amended in 1934)— Scope and effect of 

— “Abwab”— Lazo as to—If altered —KaP.iari— 
If abwab—Mutarfa bithouri— Meaning and nature 

of 

The recent amendment of the Bihar Tenancy 
Act has not changed the law as to abwab. What 
was abwab before is abwab now, and what was 
not abwab before has not been made such by the 
new Act. The only modification has been as to 
the nature and amount of punishment for exact¬ 
ing an illegal abzvab. Kathiari. which is payable 
by the weavers to their landlords on the basis of 
the looms which they work on the land, is a rent 
payable on the basis of the work to be done on the 
land and not on the basis of the area of the land 
occupied. It is notan abwab but an amount 
legally payable to the landlord. Mutarfa is 
ground-rent and Kathiari is profession-tax 
according as the settlor takes up cultivation or 
merely trade. Bithouri may be either mutarfa or 
kathiari, and is practically rent for homestead 
land based on the profession carried on on the 
land. ( Khaja Mahomed Noor and Dhavle, JJ.) 
Haluman Prasad v. Puran Tatma. 18 Pat.190 
=179 I C. 840=11 R.P. 419=1939 P.W.N 271 
=5 B.R. 303=20 Pat.L.T. 88=A.I.R. 1939 Pat. 
252. 

-S.5— Tenancy — Settlement by unregistered 

hukumnama— Possession and acceptance of rent 
—Effect of 

Where a landlord’s son settled certain property 
with X by an unregistered hukumnama and the 
landlord accepted rent through his son and the 
person so settled got into possession of the pro¬ 
perty. 

Held, that it was not necessary to register the 
hukumnama and that a contract of tenancy was 
constituted between the parties and that the land¬ 
lord thereafter could not grant a patta of the 
same property to any one else by either a regis¬ 
tered or unregistered deed. ((Wort, J.) Bihari 
Mian v. Sona Marik. 167 I.C. 563=9 R.P. 417 
=3 B.R. 312 (2)=A.I.R. 1937 Pat. 81. 

- S. 5 (1) —Usufructuary mortgage by owner 

and lease back to him — Effect—Relation of land¬ 
lord and tenant—If created — Incidents. 

Where the proprietor of a holding or estate 
executes a usufructuary mortgage and takes a 
lease of the same from the mortgagee, the trans¬ 
action is essentially one*transaction, and the 
relationship of landlord and tenant is created 
between the parties. A tenure as defined by S. 5 
(1) of the Bihar Tenancy Act is created thereby 
and a suit by the lessor-mortgagee for rent 
against the mortgagor tenant i< governed by that 
Act. {James and Rowland, JJ.) Deonandan v. 
Girdhar. 182 I.C. 863=12 R.P. 82=5 B.R. 839 
=20 Pat. L.T. 697=1939 P.W.N. 120=A.I.R. 

1939 Pat. 272. 

-S. 15— Scope — Non-compliance — Effect—If 

justifies landlord in treating one of several tenants 
as representative of all. 

Failure on the part of the heirs of a tenant to 
give the notice of succession required by S. 15 of 
the Bihar Tenancy Act does not necessarily 
entitle the landlord to treat one of the several 
heirs of the original tenure-holder as representa- 
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tive of the tenancy. {Harries, C .J.; Dhavle and 
Manohar Lall, JJ.) Hari Prasad Singh v I.al 
Behari Saran Singh. 21 Pat.L.T. 377=1940 
P.W.N. 420=6 B.R. 713=A.I.R. 1940 Pat. 328 

(F.B.). 

- Ss. 20, 21 and 25 —Settlement of land by 

co-sharer in good faith—Acquiescence by other 
co sharer—Raiyat if can acquire occupancy right. 

If in the ordinary course of management one of 
two co sharers settles land in good faith and for 
the benefit of the estate, and the other co-sharer 
acquiesces in the settlement, the person who 
accepts settlement in good faith in this way be¬ 
comes a raiyat, and after occupation for twelve 
years he acquires an occupancy right by the 
operation of Ss. 20 and 21 of the Bihar Tenancy 
Act. and under S. 25 of that Act, he cannot be 
ejected except on the conditions prescribed by 
that section. {James and Chatterji, JJ.) 
Ramasray Prasad Chaudiiury v. Ramsurat 
Singh. 6 B.R. 84=184 I C. 838=12 R.P. 282= 
21 P.L.T. 181=A I.R. 1940 Pat. 131. 

- S. 21 — Cultivating lease—Lease to settled 

raiyat, of kharbaur and khudkasht land fixing 
annual jama payable to landlord—Tenant entitled 
to remain in possession and occupation till term 
of lease and to appropriate produce—Clause that 
tenant to have no right in land besides cutting 
wild khar—Effect of—If cultivating lease — 
Occupancy right—If accrues. 

Where a kabuliyat which purports to be a 
“lease of land” fixes an “annual tatna” payable to 
the lessor, the lands being described as kharbaur 
and khudkasht, and provides that the lessee 
should, up till the term of the lease, remain in 
possession and occupation of the leasehold pro- 
perty and appropriate the produce thereof, it is 
fairly clear on the terms of kabuliyat that it 
creates an interest in the land and not merely in 
the khar growing on it, although there is a provi¬ 
sion in the kabuliyat to the effect that “besides 
cutting the wild khar the lessee shall have no 
right to the land.” The lease is cultivating lease 
and the absence of so many words in the lease 
that the land is let out for cultivation is no 
ground for holding that it is not a cultivating 
lease. The lessee under such a lease who is a 
settled raiyat of the village acquires an occupancy 
right in the lands in question under S. 21 of the 
Bihar Tenancy Act. There is a difference in law 
between a lease and license and though, generally 
speaking, it is true that the thatching grass grows 
spontaneously, it is treated as a form of crop, and 
in order to make the best use of this grass, the 
tenant must have recourse to certain process of 
cultivation. {Fast Ali and S. C. Chatterji J J .) 
W. W. M. Murray v. Sumrit Rai. 186 I C 232 
=12 R.P. 463=6 BR. 313=20 Pat L.T. 589= 
1939 P.W.N. 635=A.I.R. 1939 Pat. 594. 

■ ■(as amended in 1934), S. 22— Applicability 
—If retrospective—Suit after Act on cause of 
action arising before—Period of limitation. 

A suit for produce rent instituted after the 
Bihar Tenancy Amendment Act came into force, 
though on a cause of action which arose before 
the Act came into force, is governed by the 
shorter period of limitation introduced by the 
Amending Act. The law of limitation applicable 
to a suit or proceeding is the law in force at the 
date of the institution of the suit or proceeding. 
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<Rowland, /.) Ramesiiwar Prasad Singh v. 
Mangar Kahar. 18 Pat.L.T. 193=169 I.C. 78 
=9 R P. 524=3 B.R. 534=1937 P.W.N. 95=A 
I R. 1937 Pat. 311. 

Ss. 22 (2) and 26-A —Applicability and 
relative scope. 

The fact that in cases covered by S. 22 (2), 
Bihar Tenancy Act, the occupancy right ceases to 
exist upon transfer by operation of law or by 
virtue of some specific provision in the Act will 
not prevent S. 26-A of the Act and the other sec¬ 
tions connected with it from being applicable to 
such a case, because the tenant who sells the 
holding purports to transfer it together with the 
occupancy right in it. Besides, there is nothing 
in the Act to suggest that the Legislature could 
have intended that the position of the co-sharer 
landlord when he acquires a raiyati holding 
should be worse than that of a third person 
acquiring such a holding. (Fazl Ali and Dhavle , 
JJ.) Miss G. B. Solano v. Umeshwari Koer. 16 
Pat. 500=171 I.C 306=10 R.P. 196=1937 P W 
N. 742=18 Pat.L.T. 700=A.I.R 1937 Pat. 506. 

7 ^ (2) Applicability — Non-transferable 

holdings . 

S. '2 (2), Bihar Tenancy Act, refers only to an 
occupancy holding which is transferable by 
custom and it does not apply to a non-transfera- 
ble holding. It would however apply to a non- 
transferable holding also if the co-sharer land¬ 
lord or permanent tenure-holder to whom the 
holding is transferred, can prove that the holding 
has been transferred to him with the consent of 
the other co-sharers or that the latter have 
waived their right to object to the transfer either 
•expressly or by doing something which may 
amount to a recognition of the transfer. (Fazl 
Ah and Dhavle, JJ.) Miss. G. B. Solano 2 /. 
Umeshwari Koer. 16 Pat. 500=171 IC 306= 

10 ? W N * 742=18 Pat.L.T. 700 
=A I.R. 1937 Pat. 506. 

-(before amendment of 1907), S 22(2)— 

Co-owner purchasing occupancy right—Right to 

retain possession after allotment of land to other 
co-sharer by partition. 

There is nothing in sub-S. (2) to suggest that a 
co-owner who purchases an occupancy right is 
entitled to retain possession after the land which 
he has purchased has been allotted to the patti of 
any other co-sharer by partition. ( Harries, C.J., 
Agarwala and Manohar Lall, JJ.) Sundar Mall 
v. Lachhmt Tewari. 1940 P.W.N. 596=A I R 
1940 Pat. 467 (F.B.). * * * 

-(before amendment of 1907), S. 22 (2)— 

Co-proprietor purchasing occupancy right—Status 
•of—If tenant of other co-proprietors. 

A co-proprietor purchasing an occupancy right 
in land is not a tenant under the other co-pro¬ 
prietors of the land. Nor can he be viewed as 
occupying the status of a tenant under himself 
and his co-proprietors, for that involves the pur¬ 
chaser being a tenant under himself and the 
Other co-proprietors as landlords. (Harriesy C. 
J.y Agarwala and Manohar Lall, JJ ) Sundar 
Mall v. Lachhmt Tewari. 1940 P.W.N, 596= 
A.I.R 1940 Pat. 467 (F.B.). 

- S. 22 (2) — “Rent” — Meaning. 

^he word “rent” used in Sub-S. (2), S. 22, 
Bihar Tenancy Act, means the rent which was 
payable in respect of the holding when it was 
transferred. The words “in respect of the hold- 


BlHAR TENANCY ACT (1885), S. 23-A. 

ing” do not occur in Sub-S. (2) but they do occur 
immediately after the words “payable to them” 
in the illustration and this indicates clearly that 
the rent referred to is the rent cf the original 
occupancy holding and not the rent payable in 
respect of the tenancies that might be created 
afterwards by the purchasing co-sharer. If the 
purchasing co-sharer sub-lets the land to a third 
person and realizes from him a higher rent than 
that paid by the original tenant, the other co¬ 
sharers are not entitled under this section to rea¬ 
lize from the purchasing co-sharer their share of 
such rent. ( Fazl Ali and Dhavle JJ ) Miss 
G. B. Solano v. Umeshwari Koer. 16 Pat. 500= 
171 I.C. 306=10 RP. 196=1937 P.W N. 742= 
18 Pat.LT. 700=A.I.R 1937 Pat. 506. 

■--(before amendment of 1907), S. 22 (2) 

—Scope and effect of—Purchase by one co owner 
of occupancy right—Only occupancy right ceases 
to exist and not all tenancy rights. 

The effect of the purchase by one of the co¬ 
owners of land of an occupancy right is not that 
the tenancy rights cease to exist altogether but 
only the occupancy right which is an incident of 
the holding. ( Harries, C.J ., Agarwala and 
Manohar Lall, JJ ) Sundar Mall v. Lachhmi 
Tfwari. 1940 P.W N. 596=A.I.R. 1940 Pat. 
467 (F B ). 

-(as amended in 1907), S. 22 ( 2 )-- Scope 

Retrospective effect. 

The amendments made in S. 22 (2) by the 
Amending Act of 1907 do not apply to a purchase 
made before that date. ( HarrieSy C.J., Agarwala 
and Monohar Lall, JJ.) Sundar Mall v. I achhmi 
Tewari. 1940 P.W.N. 596=A.I.R. 1940 Pat. 
467 (FB.). 

7 -S. 22 (3)-— Construction — Occupancy hold¬ 

ing—Purchase by thicadar— Effect —Thicadar 
selling right to c 0 -sharer landlord—Right and 
status of latter—If can resist claim of other co¬ 
sharers to share by partition. 

Where a thicadar purchases an occupancy hold¬ 
ing during the period of his lease, he becomes a 
non-occupancy raiyat in respect of the holding so 
purchased, as it is well-settled that land held in 
non-occupancy right is not ordinarily transfera¬ 
ble, a vendee from the thicadar purchaser cannot 
acquire either non-r ccupancy or occupancy rights 
jn the lands, though the vendee from the thicadar 
is a co-sharer landlord of the holding. A co¬ 
sharer landlord purchasing from the thicadar the 
holding of the occupancy raiyat purchased by the 
thicadar, cannot resist the claim of the other co- 
sharers to a share in the lands in proportion to 

*j*r/ ests i n the village in quest'on. ( Fazl 
Alt and Varma, JJ.) Harihar Prasad Singh v. 
Hitlal Singh. 21 Pat.L.T. 320. 

~Z, S.23A, Proviso —Scope and effect of — 

Trees on holding of tenant—Recording trees as in 
possession of landlord—Effect of—Right of land¬ 
lords to produce of trees. 

Where it is recorded in the latest record of 
rights that there were trees on the tenant’s hold¬ 
ing and that they were in,the possession of the 
landlord, the entry must be interpreted as mean¬ 
ing that the landlord is entitled not only to his 
common law right to the timber, but also to the 
produce of the trees. The trees being on the 
tenant's land, the landlord is in possession 
through his tenant and no question of limitation 
or adverse possession can arise in the absence of 
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an assertion of a hostile title by the tenant. 

(Agarwala. /.) Mahovild Naim v. Lachchu 
Sahu. 1939 P.W.N. 868=A.I.R. 1940 Pat. 175. 

-Ss. 26-B and 26-N— Applicability to mort¬ 
gages. 

S. 26-B and 26-N by their terms apply to trans¬ 
fers by sale, exchange, gift or will. They do not . 
apply to mortgages and therefore do not protect 
sudhbharnadar. Assuming, however, that the 
view that when a mortgage is followed by a sale 
in execution of a decree on the mortgage the 
execution sale may be treated on the same foot¬ 
ing as a voluntary sale and would therefore 
come within the purview of S. 26-B is correct, it 
does not hold good with regard to usufructuary 
mortgages. (James and ( hatterjee , //.) Ham 
Chandfrji v. Hem Chandra. 18 Pat. 184=182 
I C 557=12 R.P. 21=20 Pat.L.T. 469=5 B.R. ' 
779=A.I.R. 1939 Pat. 200. 

-(as amended in 1934), Ss. 26-B, 26-F 

and 26-0— Applicability and scope—Holding 
transferable by custom—Transfer of before 1934 
—Title of transferee— Payment of transfer fee — 
If condition precedent. 

The provisions of Ss. 26-B and 26-F of the 
Bengal Tenancy Act, as amended in 1934. apply 
to transfers made after the passing of the Amend¬ 
ment of 1934. They have obviously no applica¬ 
tion to cases where the holdings are transferable 
by custom and have been transferred before the 
commencement of the Act as amended. In such 
cases the title of the transferee will be deemed to 
be perfect even though the landlord may not have 
consented to the transfer; and if the title is alrea¬ 
dy perfect, recourse to S. 26-0 of the Act is un- j 
necessary. The latter section providing for the 
payment of transfer-fee is clearly intended to 
apply only to those cases where the title of the 
transferee has not been perfected, or in other 
words, to those transfers only which relate to 
non-transferable holdings. (Fasl AH and Madan, 
//.) Hargouri Prasad v. Raghunath Singh. 
169 I C. 350=10 R.P. 11=3 B.R. 548=16 Pat. 
239=1937 P.W.N. 202=18 Pat.L.T. 239=A.I.R. 
1937 Pat. 314. 

--(as amended in 1938), S. 26-B Proviso— 

Scope and operation of — Non-transfcrable hold¬ 
ing—Transfer in \9^2—Transferee in possession 
continuously thereafter—Consent of landlord — 
Presumption—Sale of holding in execution of 
rent decree against original tenant alone in 1931— 
Suit for ejectment of transferee by purchaser in 
execution — Competency. 

In the case of a transfer of a holding made 
before 1923, if the transferee has been continuous¬ 
ly in possession since the transfer, the Court, 
under the proviso to S. 26-B of Bihar Tenancy 
Act as amended in 1938, must assume that the 
landlord consented to the transfer, and therefore 
the transferee cannot be ejected. A non-trans- 
ferable holding was transferred by the original 
tenant in October, 1912. After the transfer, the 
transferees entered into possession of the holding 
and effected golas or p «kka buildings thereupon, 
and they were in continuous possession for over 
twenty years thereafter. In 1939, the landlords 
sued the original tenant for arrears of rent, 
obtained a decree on 18—5—1930, in execution of 
which the holding was sold on 22—9—1931. It 
was purchased by the plaintiff who was a minor 
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son of one of the landlords. The sale was con» 
firmed on 18—11—1931. When the Civil Court 
pe >n went to deliver possession on 17— 4 —1933, he 
found there were pakka buildings and therefore 
could not deliver possession. On 29—11—1933, 
the plaintiff sued for a declaration of title and 
for possession after removal of the structures, 

Held , that by reason of the proviso to S.26-B 
of the Bihar Tenancy Act which was substituted 
for S. 26-N, in 1938, which provision was retros¬ 
pective, it must be assumed that the transfer was 
made with the consent of the landlord ; and the 
transferees who hail been continuously in posses¬ 
sion since the date of transfer could not be 
ejected. 

Held, further, that the rent decree and execu¬ 
tion sale consequent on it could not affect the 
interest of the transferees in any way. They 
were not parties to the rent suit or the execution 
proceedings and they were entitled to rely on the 
old S. 26-N and the new S. 26 B proviso of the 
Bihar Tenancy Act. ( Harries , C.J. and Fact Ali , 
J.) Chandrika Prasad Singh v. Ram Lal Sahu. 
187 I.C 629=6 B R. 521 = 12 R.P. 623=1939 P. 
W.N. 661. 

-Ss. 26-E and 26-F— Scope — Duty of Col¬ 
lector under — Enquiry—Scope of—Power to 
refuse to accept tender of transfer fee. 

There is no provision in the Bihar Tenancy Act 
which authorises the Collector to refuse to 
accept a deposit of the landlord's transfer fee 
properly tendered to him. The only question 
which he has to determine before the issue of a 
receipt for the fee tendered is whether the depo¬ 
sit is in accordance with S. 26-E (1) (c) and the 
only questions for him after the grant of a re¬ 
ceipt are to see whether the value stated in the 
transferee’s application is the correct market 
value and, if not, whether the transferee has 
wilfully understated the value with a view to 
reduce the amount of the landlord's fee—in which 
case the transferee is liable to penalty, and to 
decide disputes as to who is entitled to receive 
the fee deposited. ( Agarwala , J.) Mahadeo 
Jha v. Jogeshwar Thakur. 1938 P.W.N. 135. 

-Ss. 26-E, 26-N and 26-0— Scope—If 

retrospective—Transfer of non-transferable hold¬ 
ing—Decree in ejectment giving landlord right to 
re-enter—Decree confirmed on appeal Second 
appeal—Act coming into force pending second 
appeal—Transferee depositing transfer-fee ivith 
Collector and getting receipt — Effect—Ejectment 
decree—If sustainable. 

A tenant of an occupancy holding having trans¬ 
ferred the holding which was not transferable 
without the consent of the landlord, the landlord 
obtained a decree in ejectment giving him right 
to re enter. Pending a second appeal the Bihar 
Tenancy Act came into force and the appellant 
transferee deposited the transfer-fee due to the 
landlord with the Collector and got a receipt 
therefor. 

Held, that the effect of the deposit was that 
the landlord must be deemed to have consented 
to the transfer. 

Held further, that the title of the transferee 
had not become extinct by reason of the decree of 
the lower Courts, as they had not become final 
since a second appeal was pending. Ss. 26-N and 
26-0 were retrospective in effect. (Khoja Maho- 
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vied Noor and Rowland, //.) Mt. Wauhan v. 
Parameshwar Narain Patakh. 16 Pat. 405= 

18 Pat.L.T. 602=171 I.C. 657=10 R.P. 233=4 
B.R. 48=1937 P.W.N. 585=A.I.R. 1937 Pat. 
582. 

-(as amended in 1934), S. 26-E (1) (b) and 

(c)— Scope — Transferee — Title of—Conditions of 
—Duty of transferee to pay landlord's fee to 
landlord and deposit same with Collector. 

Under the Bihar Tenancy Act as amended in 
1934, a transferee of a non-transferable holding 
has no valid title as against the landlord until the 
landlord’s transfer fee is paid to the landlord in 
accordance with S. 26-E (1) ( h ) of the Act, or 
deposited with the Collector in accordance with 
S. 26-E (1) (c), so that the consent of the land¬ 
lord may be deemed to have been given to the 
transfer. ( Dhavle , /.) Gaya Prasad Sah v. 
Ram Prasad Pathak. 179 I.C. 923=5 B.R. 320 
=11 R.P. 425=AI.R 1939 Pat. 358. 

-(as amended in 1934), S. 26 M—Scope 

and effect of—Sale held before coming into force 
of—Confirmation in ignorance of—Legality— 
Non-deposit of amount and non-filing of notice— 
If renders confirmation illegal. See C. P. Code. 
S. 151. 1938 P.W.N. 192. 

- -(as amended in 1934), S. 26-N— Applicabi¬ 
lity — Non-transferable occupancy holding — Pur¬ 
chase of part by co-sharer landlord in 19u8— 
Subsequent batwara proceedings—Effect of— 
Bengal Tenancy Act , 5\ 22. 

Plaintiff and deiendants were co-sharers in a 
certain village of a plot of non-transferable occu¬ 
pancy land. The tenant of that holding sold a 

portion of it to the plaintiff in • 1908, and about 
1928 there was delivery of possession in a parti¬ 
tion by which the portion of the holding sold to 
the plaintiff in 1908 fell to the path of the defen¬ 
dants. 

Held, that the purchase by the plaintiff being 
prior to 1^23, the same was governed by S. 26-N 
of the Bihar Tenancy Amendment Act of 1934, 
and the batwara proceedings of 1928 conferred no 
right on the defendants and did not affect the 
matter at all. S. 22 of the Bengal Tenancy Act 
would also apply to those cases of transfer in 
which the landlords had given their consent; 
under S. 26-N of the Bihar Tenancy Amendment 
Act the consent must be deemed to have been 
given. Plaintiff was consequently in the position 
of a third party purchaser of a holding or a part 
of a holding in which the landlords had given 
their consent to transfer. ( Courtney-Terrell , 
CJ. and James, J.) Naga Rai v Buchi Rai. 18 
Pat.L.T. 173=1937 P.W.N. 739. 

- S. 26-N — Applicability—Pending litigation. 

S. 26-N of the Bihar Tenancy Amendment Act 
of 1934 governs all cases which were pending on 
June 10, 1935, whether the landlord be an appel¬ 
lant or respondent {James, J.) Babu Lal 
Manderzl Kameshwar Singh. 165 I.C. 801=9 

R. P. 212=3 B.R. 80. 

-(as amended in 1934), S. 26-N—Scope 

and effect of—Decree for rent against tenant 
before coming into force of amended Act—Exe¬ 
cution after amended Act—Right of mortgagee 
under S. 171—If lost. See Bihar Tenancy Act, 

S. 171. 1938 P.W.N. 654. 

-(as amended in 1934), S. 26-N— Scope—If 

retrospective—Pending actions — If affected—Sale 

Q.* D.—36 
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of holding—Dispossession of transferee by land¬ 
lord in execution of money decree—Suit by trans¬ 
feree—Decree by first appellate Court—Second 
appeal—Amending Act coming into force—Effect 
— Landlord's right to resist claim. 

S. 26-N of the Bihar Tenancy Act introduced 
by the Amending Act of 1934 is retrospective and 
applies to pending actions. The landlord of a 
holding purchased it in execution of a simple 
decree for money on 2- 2-1931 and got delivery 
of possession on 21- M932. Plaintiffs who were 
purchasers of the holding from the tenant under 
a deed dated 26-6-1921 and who were disposses¬ 
sed by the landlord’s takifig possession in execu¬ 
tion instituted a suit for possession agiin^t the 
landlord on the ground that the landlord had 
purchased not the hoi ling itself, but only the 
right, title and interest of the judgment-debtor 
tenant The suit was dismissed ; but the appel¬ 
late Court decreed it and the landlord thereupon 
preferred a second appeal to the High Court. 
Pending the second appeal, the Bihar Tenancy 
Amendment Act, introducing S. 21-N, came into 
force. 

Held , that though the plaintiffs had no title 
on the date of their suit, yet as soon as the 
Amending Act came into force, the landlord must 
be deemed to have given his consent to the trans¬ 
fer which was prior to 1923, and the title of the 
plaintiffs therefore became complete, and there 
was no defen e to their claim tor possession. 
(Khaja Mahomed Noor and Rowland , JJ.) Maho¬ 
med Shafait v. Nithali Pam. 169 I.C. 1000= 
3 B R 644=10 R.P. 62=18 Pat.L T. 345=1937 
P.W.N. 371=A.I R. 1937 Pat 387. 

- 1 S. 26-N —Scope and operation of — Retros¬ 
pective effect—Transfer of part of holding—Suit 
by landlord more than 10 years after against 
recorded tenant alone—Decree and execution 
sale—Transferee's title—If affected. 

Section 26-N of the Bihar Tenancy Act is 
retrospective and the object of the section is to 
quiet titles w r hich are more than ten years old, 
and to ensure that if during those ten years the 
transferee has not been ejected, he shall have the 
right to remain on the land. In 1913 there was a 
transfer of a part of a holding to plaintiff, which 
transfer, a cording to the plaintiff, was recogni¬ 
zed by the landlord. In 1931, the landlord 
brought a rent suit against the recorded tenants, 
without impleading the plaintiff as a party, and 
purchased the holding in execution of the decree 
in that suit. Plaintiff sued for a declaration of 
his right to possession. 

Held, that the plaintiff had title by reason of 
the operation of S. 26-N of the Bihar Tenancy 
Act, and that he was in no way affected or exiin- 
guished by the decree in the suit against other 

P ?T 7 ^ es ’ as was nnt a Party to that action. 
(IVort and Varma. JJ.) Thakur Rai v. Issar- 
dyal Parshad. 17 Pat. 333=179 I.C 104=11 
R.P •. 7=1939 P.W.N. 239=5 B.R. 176=A I.R. 
1938 Pat. 559. 

-S. 26-N— Scope — Retrospective effect — 

Pending suits. 

The language of S. 26-N, Bihar Tenancy Act, 
is plain and it was intended to be retrospective in 
operation, the object of the Legislature being to 
quiet titles which are more than ten years old. 
This provision applies even to holdings which at 
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the Hate of the commencement of the Act are in 
question in a pending suit. (Fad Ali and Dhavle, 
JJ.) Miss G.B. Solano v. Umeshwari Koer. 

16 Pat. 500=171 I.C. 306=10 HP. 196=1937 
P. W N. 742=18 Pat. L. T. 700=4 B. R. 12= 
A.I.R. 1937 Pat. 506. 

-(as amended by Act of 1935), S. 26-N— 

Sale before 1923— Consent of landlord is pre¬ 
sumed even if purchaser is one of co-sharers. 

Sale before 1923 is presumed to be with con¬ 
sent of the land ord even if the purchaser is one 
of the co->ha»er landlords and he is in the posi¬ 
tion of a third party purchaser of a holding or 
part of holding. (IVort. J.) Naga Rai v. Buchi 
Rai 162 I. C. 875=8 R. P. 594=2 B R. 523= 
A.I.R. 1936 Pat. 285. 

- (as amended in 1934), S. 26-0 — Applica¬ 
bility and scope—Pending suit by landlord and 
pending suits by tenant—Distinction if any — 
Deposit pending appeal — Sufficiency. 

In applying S. 2b O of the Bihar Tenancy Act, 
as amended in 1934, to pending suits, it is not 
possible or permissible to draw any distinction 
between cases in which the landlord is the plain¬ 
tiff and cases in which the tenant is the plaintiff. 
The tiile of the transferee would not become 
extinct by the passing of a decree against him 
unle-s and until that decree becomes final, as it 
might, by the lapse of the period of limitation 
for an appeal and the omission to file an appeal 
against the decree. Deposit pending appeal is 
sufficient. ^ Agarwala and Rowland. JJ.) Jaga 
Singh v. Basdeo Singh. 6 B.R. 483=187 I.C. 
518=12 R.P. 601. 

-S. 26-0 — Discretion of Court—Application 

to be added as intervener by person depositing 
landlord’s fee — Refection — Revision. 

A Judge in the exercise of his discretion reject 
ed the application, to be added as an intervmer, 
of a person who deposited the landlord’s fee 
under S. 26-0, Bihar Tt nancy Act, 1934. 

Held , that the Act gave the Court a discretion 
and when once the Judge had exercised it, the 
High Court would not interfere in revision. 
(Wort, J.) Jagdish Narayan Singh v. Alakh- 
deo Narain Singh. 166 I C. 948=9 R.P. 360 
<2)=3 B.R. 239=A.I.R. 1937 Pat. 38. 

- —(as amended in 1934), S. 26 O— Retros¬ 
pective effect—Transfer zvithout consent—Action 
for ejectment by landlord—Deposit of landlord s 
fee with Collector and grant of receipt by latter — 
Effect—Consent of landlord—If deemed to be 
given. 

S. 26-0 of the Bihar Tenancy Act as amended 
in 1934 is retrospective in operation. Where 
pending an action by the landlord for ejectment 
of the transferee on the ground of want of c n- 
sent to the transfer of the holding, the transferee 
under a transfer, made before the commencement 
of the amending Act, deposits the landlord’s fee 
with the Collector within the time and in the 
manner required by the Act and is granted the 
necessary receipt by the Collector the consent of 
the landlord to the transfer must, under S. 26-0 
(3), be prima facie be deemed to have been given 
from the daie on which the receipt is granted, 
with the result that the landlord’s action for 
ejectment must fail. (Agarwala, J.) Mahadko 
Jha v. Jogeshwar Thakur. 1938 P.W.N. 135. 


BIHAR TENANCY ACT (1885), S. 48-A. 

-S. 26-0, cl. (3) (b)— Scope — Consent of 

landlord -Dale of—Objection by landlord as to 
sale price and distribution of rent—If sustainable. 

Landlord’s consent shall be deemed to have 
been given on the date on which the receipt for 
deposit of sum as transfer fee, is granted by 
Collector. If the landlord objects to the alleged 
sale price and distribution of rent, he has a 
separate remedy under S. 26-J and his objection 
d «es not affect the effect of S. 26-0, Cl. (3) (b). 

(Rowland , J.) Rameshwar Bhagat v. Thakur 
Jf.ban Narayan Singh. 166 I C. 794=9 R.P. 
353=3 B.R. 231=18 Pat.L T. 278=1936 P.W. 
N. 708=A.I.R. 1937 Pat 49. 

-S. 29— Scope — Occupancy tenant — Kabuliat 

regarding land occupied by him together with 
nezu land at enhanced rent , to be doubled after 
certain period—Effect of. 

Where kauuliat was executed by a tenant with 
regard to bhaoli land, which he already occupied 
as occupancy tenant together with new lands at a 
certain rent per bigha for certain period after 
which it was to he doubled, the effect of the 
kabuliyat being that the rent for the portion pre¬ 
viously held was enhanced and was subsequently 
again doubled. 

Held , that the enhanced rent reserved for the 
period being for what was a substantially diffe¬ 
rent holding did not contravene the provisions of 
S. 29. But its doubling after the period clearly 
contravened S. 29. ( Wort and Rowland, JJ.) 

Rajniti Prasad Singh v Ramudgar. 174 I.C. 
367=4 B.R. 437=19 Pat.L.T. 380=10 R.P. 
503=A.I.R. 1938 Pat. 116. 

-S. 29—Scope—Plea of illegal enhancement 

—Partition by Collector and fixation of rent on 
basis of enhanced rent—Party consenting and 
taking advantage of enhanced assets—Plea 
enhancement was illegal—Sustainability. See 
Bengal Estates Partition Act, S. 81. 1938 P. 
W.N. 147. 

- Ss. 38 and 52 — Scope—Lands in Sonthal 

Parganas—Abatement of rent on diluvion—Right 
of tenants—Claim based on contract instead of on 
law—Failure to prove contract —If bar to relief . 

It has always been held to be the law that a 
tenant, whether he be an occupancy raiyat or 
otherwise, is entitled to an abatement of rent if 
the whole or part of the land held by him is dilu- 
viated. Ss. 38 and 52 of the Bihar Tenancy Act 
make this clear, so far as Bihar is concerned. 

S. 52 is wider than S. 38 in terms, the latter 
section being applicable to the case of a tenure- 
holder. Lands in Sonthal Parganas are no ex¬ 
ception to this rule. The fact that the tenants 
fail to establish or prove a contract to that effect 
on which they rely would not in any way 
prevent their getting the relief to which they are 
entitled under the law, though they might base 
their claim on the contract and not on the gene¬ 
ral law. ( Wort and Agarzvala, JJ.) Fouzi Lal 
Kurmi v Dhana Kumari Devi. 17 Pat. SSO^- 
179 I.C. 92=11 R P. 322=5 B.R. 193=19 Pat.L. 

T. 658=A.I R. 1938 Pat 597. 

- -(as amended in 1938), S. 48-A — Retros¬ 
pective operation. 

S 48-A of the Bihar Tenancy Act as amended 
in 1938 is intended to be retrospective and applies 
to all pending actions. A suit shall be deemed to 
be still pending in appeal, although a decree for 
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ejectment has already been passed by the Court 
below, and it has been duly executed and posses¬ 
sion taken before the new S. 48-A came into 
force ( Rowland and Chatterji, JJ.) Agin Singh 
v. Bhudf.o Singh 187 I C. 580=12 R.P. 620= 
1940 P.W.N. 272=6 B.R 496. 


S. 49 — Applicability — (, Under-raiyat” 


Homestead comprised in holding of agricultural 
and homestead land—Settlement on condition that 
lessee supplied milk , curd and ghee to settlor at 
certain prices on ceremonial occasions—Status of 
lessee—Notice of ejectment — Necessity. 

Where lands included in the holding of an agri¬ 
cultural raiyat consists partly of agricultural and 
partly of homestead land and the homestead is let 
out for use as homestead, the person to whom it 
is so let is. an under-raiyaj, and such person is not 
liable to ejectment unless a notice has been served 
upon him in accordance with the provisions of 
S. 49of the Bihar Tenancy Act. Where home¬ 
stead land is so let out and settled with a person 
on condition that he provided milk, curd and 
ghee to the settlor at certain prices on ceremonial 
occasions and assisted him in his cultivation, a 
produce tenancy is created, and the person taking 
such settlement is an under-raiyat, liable to eject¬ 
ment only on notice served in accordance with 
S. 49. (Agarwala. /.) Mian Ahir v. Param- 
hans Pathaic. 181 I C. 172=11 R.P. 571=5 B 
R. 541=A.I.R. 1939 Pat. 409 


BIHAR TENANCY ACT (1885), S. 60. 

having sued the respondents for recovery of such 
collections, 

Held , (1) that the rents in question accrued 
only on the date of the kist, i.e. t 29-9-1928 which 
was after the date of the compromise, although 
in fact there had been advance payment to the 
respondents which might in certain circum¬ 
stances have been a complete discharge as 
against them. Rent in India does not accrue 
from day to day, and therefore did not accrue 
until the date of the kist of September, 1928, and 
there could therefore be no question of diminu¬ 
tion of the amount claimed by the appellant; (2) 
that the compromise must be construed plainly 
on the assumption that the parties were contract¬ 
ing with the full knowledge of the law that there 
was an agreement and an undertaking by the res¬ 
pondents to pay those sums (if they had already 
collected them) to the appellant in so far as they 
were rents which accrued due after 20-7-1928; 
and (3) that the proper article of Limitation Act 
applicable to the case was not Art. 109, as there 
was no wrongful receipt of profits by the respon¬ 
dents, but either Art. 62 or 120 of the Limitation 
Act, and the cause of action did not accrue until 
the end of September, 1928, which was the date 
of the kist ( Wort and Agarwala , JJ.) Ram 
Ranbijaya Prasad Singh v. Harihar Prasad 
Singh. 16 Pat. 184=168 I.C. 502=3 B.R. 434 

=9 R.P. 487=18 Pat.L.T. 162=A.I.R. 1937 Pat. 
237. 


-- (as amended in 1934), S. 50 ( 2)—Presump¬ 
tion under—When arises. 

S- 50 (2) of the Bihar Tenancy Act only pro¬ 
vides for the presumption that land is held at a 
uniform rent since the permanent settlement from 
proof that the rent has not been changed during 
■the 20 years immediately before the institution of 
a suit ‘until the contrary is shown/ Where the 
rent was changed in 1889 to double the previous 
^amount, it is obvious that the contrary has been 
shown. ( Dhavle and Verma, JJ ) Kameshwar 
Singh Bahadur v Krishna Chandra Tew. 175 

LC. 316=4 B.R. 561=10 R.P. 611=A.I.R. 1938 
Pat. 396. 

Ss. 52 and 180— Relative scope—Right of 
tenure-holders to abatement. 

S. 52 is a much wider section than S. 180, inas¬ 
much as it deals with every class of tenants. S 52 
undoubtedly gives right of abatement to tenure- 
holders. ( Wort, J .) Nripendra Nath Chat- 
terjiz;. Jugal Prasad Mandal. 185 I.C. 144= 
12 R.P. 306=A.I R. 1939 Pat. 386. 

-S. 53 — Rent—When accrues—If accrues 

from day to day—Compromise providing for right 
in appellant to rents and profits as from that date 
—Kist falling beyond that date—Advance collec¬ 
tion by respondent prior to compromise—Suit by 
■appellant for recovery—Right to decree — Limita¬ 
tion — Limitation Act, Arts. 62,109 and 120. 

A compromise entered into between the appel¬ 
lants and respondents on 20-7-1928 by which 
certain property was to be transferred to the 
appellants, inter alia provided that the appellant 
“should be entitled to all rents and profits accruing 
in respect of these properties as from the twen¬ 
tieth day of July, 1928.” The kist in question was 
that of 29-9-1928 but the respondents had collect¬ 
ed the rent in advance from the tenants prior to 
•the date of the compromise, 20-7-1928. Appellant 


[See also under Transfer of Property Act, S. 38]. 

-S. 60 — Applicability—Conditions of. 

S. 60 of the Bihar Tenancy Act is intended to 
apply to cases where rent has accrued due to the 
proprietor of an estate and is still unpaid The 
j fact that something happens to the proprietor 
I cannot affect the character or the nature of the 


liability for rent, nor will the rent cease to be rent 
due to the proprietor. It is only where rent is due 
to a tenure-holder by an under-tenure holder or 
raiyat or due to a raiyat by an under-raiyat that 
S. 60 will not apply All that is required to make 
the section applicable is that the tenancy should 
be held under a proprietor, manager or mortgagee 
of an estate. If this condition is satisfied, the 
registered proprietor suing for rent shall be 
deemed to be the person to whom the rent is due 
and no plea to the contrary by the tenant will be 
permissible. (Rowland and Chatterjee , //.) 
Rama Prasad v Ram Ran Vijaya Prasad 
Singh 18 Pat. 746=186 I.C. 269=12 R.P. 466 
=6 B.R.3 21 = 2 ° Pat.L.T. 752=1939 P.W.N. 683 
=A.I R. 1939 Pat. 630. 


S 60 Construction—Registered proprietor 
really entitled to less interest than recorded or to 
no interest Right to obtain full decree for rents 
of estate to extent of interest recorded. 

Under S. 60 of the Bihar Tenancy Act it is 
quite clear that the registered proprietor of an 
estate is not debarred from obtaining a full decree 
for the rents due to the estate to the extent of 
the interest for which he is recorded, notwith¬ 
standing that he may in reality have title only to a 
smaller interest or even to no interest at all. 
(Rowland and Chatterjee, JJ.) Rama Prasad z;. 
Ram Ran Vijaya I'rasad Singh. 18 Pat. 746= 
186 I.C. 269=6 B.R. 321=12 R. P. 466=20 Pat. 
L.T. 752=1939 P.W.N. 683=A.I.R. 1939 Pat 
630. 
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-Ss. 60 and 72—Plea of payment of rent to 

proprietor after expiry of thica —Onus. See 
Bengal Land Registration Act, S. 79. 21 Pat. 
L.T.336. 

-S 60— Scope — Plea barred under. 

S. 60of the Bihar Tenancy Act bars a plea that 
the rent is due to any third person. The section 
cannot be held to bar only a plea that the rent is 
due to some third person as proprietor. These ! 
words of limitation are not found in the section, j 
{Rowland and Chatterjee, J J .) Rama Prasad v. j 
Ram Ran Vijaya Prasad Singh 18 Pat. 746= 
186 I.C. 269=6 B.R 321 = 12 R.P. 466=20 Pat. 
L.T. 752=1939 P.W.N. 683=A.I.R. 1939 Pat. 
630. 

-S. 65— Rent decree — Execution — Sale of 

holding subject to arrears of rent subsequent to 
suit but anterior to sale—Liability for such 
arrears — Landlord’s right to proceed against 
tenant—Landlord purchaser and stranger purcha¬ 
ser — Distinction. 

A landlord decree-holder who purchases the 
tenant’s holding in execution of his decree for 
rent subject to the liability for arrears of rent for j 
a period anterior to the date of the sale cannot be 
heard to say that the tenant is liable for those 
arrears of rent. It is undisputed that a third 
party purchaser is liable to pay off the arrears, 
which are an encumbrance, notified in the procla¬ 
mation of sale. On principle it is impossible to ! 
distinguish between the position of a third party 
purchaser who purchases subject to the encum¬ 
brance and that of the decree-holder landlord 
who himself purchases under like circumstances. 
{Wort, C.J., Varma and Manohar Lall, JJ.) 
Nripendra Nath Chatterjee v. Kuldip Mtsra. 
17 Pat 694=11 R.P. 222=178 I.C. 10=5 B R. 
68=19 Pat.L.T. 723=1938 P.W.N. 720=A.I.R. 
1938 Pat. 545 (F.B ). 

-S. 65— Scope and effect — Rent decree — Sale 

of holding—Purchaser in execution—bights of as 
against mortgagee of holding under mortgage 
executed prior to sale — Priority—Delay in apply¬ 
ing under S. 167 —Effect of. 

A purchaser (not being a landlord) of a holding 
in execution of a decree for rent has a charge for 
the amount of the decree for rent as against the 
holder of a mortgage of part of the holding exe¬ 
cuted before the purchase, and is entitled to the 
same rights as the purchaser of a holding in exe¬ 
cution of a decree passed on a prior mortgage. 
This priority is acquired by the purchaser as a 
matter of law in consequence of the rent being a 
first charge on the holding under S. 65 of the 
Bihar Tenancy Act, and it should not be confused 
with the special privilege conferred on him by 
S. 167. The fact that proceedings are not taken 
under S 167 of the Act until after the expiry of 
more than a year after the purchaser becomes 
aware of the mortgage cannot deprive him of his 
priority. {Fazli Ali, J ) Mahadev Maharaj v. 
Jagdev Singh. 18 Pat. 676=182 I.C. 678=12 , 
R.P. 44 = 1939 P.W.N. 523=5 B.R. 799=20 
Pat.L.T. 460=A.I.R. 1939 Pat. 339 (F.B.). 

-S. 65— Scope and effect of — Two rent \ 

decrees—Property purchased in execution of one 
decree—If free from charge created by other 

d CCf€€. 

Where there are two rent decrees, if one decree 
is executed first and the holding is sold in execu- 


BIHAR TENANCY ACT (1885), S. 103 B. 

tion, it will not pass subject to the charge created 
by the other decree. On general principle where 
there are two decrees of equal priority, and in 
execution of one of them the judgment-debtor's 
property is sold, the same property cannot be sold 
again in execution of the other decree. (Row¬ 
land and Chatterji, JJ ) Surya Mohan v. Bibi 
Tasiran Nisan. A.I.R. 1940 Pat. 19. 

-S. 87— Scope and applicability. 

S 87 of the Bihar Tenancy Act applies even in 
those cases where there has been no actual aban¬ 
donment. Whenever a landlord takes a proceed¬ 
ing under that section and a notice is published in 
conformity with it, the tenant must have the 
matter settled within the time prescribed in the 
section. Taking steps under that section is not 
obligatory upon the landlord, but if he takes 
possession of the holding otherwise than in con¬ 
formity with that section, he does so at his own 
risk and in that case he will not get the advan¬ 
tage of a shorter period of limitation prescribed 
for suits by the raiyats. {Mahomed Noor, J.) 
Jagat Mohan Prasad v L.W. Rion. 167 I.C. 
817=9 R.P. 431=3 B.R. 338=1937 P.W.N. 236 
=A I.R. 1937 Pat. 479. 

-S. 88— Scope—Thicca lease — Amalgama¬ 
tion and sub-division of holdings by thiccadar— 
If binding on landlord—Covenant in lease restric¬ 
ting creation of new rights—Effect of. 

A recognition by a thiccadar to the amalgama¬ 
tion of separate holdings into one and the sub¬ 
divisions thereof would be binding upon the land¬ 
lord when the thiccadar has acted in good faith 
and in the ordinary course of business Where 
the action of the thiccadar has been absolutely 
bona fide , that binds the landlord and it is not 
necessary that it should also have been for the 
benefit of the estate. The fact that the thicca 
lease contains a covenant restricting the creation 
of new rights and tenures cannot make any differ¬ 
ence ; any amalgamation and subdivision made 
in good faith and in the ordinary course of busi¬ 
ness cannot amount to the creati n of new rights. 
{Manohar Lall and S.C * Chatterji , JJ ) G. B. 
Solano v. Umeshwari Kuer. 175 I.C. 120=4 
B.R. 529=10 R.P. 584=19 Pat.L.T. 157=1938 
P.W.N. 239=A.I.R. 1938 Pat. 216. 

-S. 103-B — Construction — Presumption 

under — Rebuttal—Question of fact—Entry of 
land as rent free—If rebutted by entry of another 
person as landlord of permanently settled village 
in which land is situate. 

Whether the presumption attaching to an entry 
in the record-of-rights has been proved to be in¬ 
correct is a question of fact and has to be decid¬ 
ed on the facts of the particular case. The pre- 
sumption of correctness of an entry in the record 
cannot be rebutted by another presumption under 
the general law in favour of the landlord. In 
many cases the very record which shows a tenan¬ 
cy as rent free also shows that a particular per¬ 
son is the landlord of the village and that the 
tenancy is held under him and is not revenue 
free, that is to say, it is assessed to revenue. 
‘‘Landlord” under the Bihar Tenancy Act is one 
immediately under whom a tenant holds, and 
‘'tenant'* is one who holds land from another 
person and who is, but for a special contract^ 
liable to pay rent for that land to that person. A 
rent-free holder is in most cases a tenant. Proof 
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that a particular person is the landlord of a land, 
holding it under the Permanent Settlement, can¬ 
not by irself rebut the presumption from the 
entry of land as rent-free in the record-of-rights. 
To so hold would lead to a vicious circle and 
would conflict with S. 103-B of the Bihar Tenan¬ 
cy Act, which clearly lays down that every entry 
m the record-of-rights shall be evidence of the 
matter referred to therein, and shall be presum¬ 
ed to be correct until it is proved by evidence to 
be incorrect. To hold that the entry of rent-free 
tenancy is rebutted by the proof that the land is 
within the permanently settled village of the 
landlord and is assessed to r»-venue would involve 
reading into the section an exception which is 
not there, that an entry about the land being 
rent-free shall not be presumed to be correct where 
the land is held under a landlord of a village 
which has been assessed to' revenue. (Khaja 
Mohammad Noor and Madnn, JJ.) Surpat 
Singh v Bhupendra Marayan Singh. 16 Pat 
105=166 I C. 123=9 R P. 256=3 B R. 127=17 
Pat.L.T. 824=1936 P.W.N. 817=A.I.R. 1937 
Pat. 165. 

- S 103 B— Entry in record-of-rights-Pre¬ 
sumption of correctness — Rebuttal— Landlord 
proving land to be within regularly assessed 
estate—If rebuttal of entry of rent-tree or miliki 

Onui of proving rent-free or miliki—// shifted 
on to tenant 

The correctness of an entry in the record-of- | 
rights can only be rebutted by proof of facts 
which are inconsistent with the entry Assess¬ 
ment of land revenue on any land is not inconsis¬ 
tent with its having been made rent-free after the 
assessment of land revenue It is not therefore ' 
correct to hold that the presumption of ihe 
correction of an entry in the record-of-right 
about a certain land being rent-free is rebutted 
by the lmdlord proving that the land was includ¬ 
ed within the ambit of his village which was 
permanently settled with him. When therefore 
the ldnd is recorded as rent-free or miliki it is 
not enough for the landloid to show that the land 
is within the ambit of his regularly assessed 
estate to shift the onus on to the defendant, of 
showing the land to be reni-free or miliki, by rea¬ 
son of a contract or grant. ( Khaja Mohammad 
Noor and Madan, JJ.) Surpat Singh v P»hu- 
pendra Narayan Singh. 16 Pat 105=166 I C 
123 = 9 R.P. 256=3 B.R. 127=17 Pat.L.T 824= 
1936 P.W.N. 817=A.I.R. 1937 Pat. 165. * 

- S. 103-B— Record finally published — Pre¬ 
sumption attached to—Rebuttals — Proceedings 
before survey authorities before publication — 
Aamissibility in evidence : 

The proceedings before the survey authorities 
prior to the publication of the record-of rights 
are admissible in evidence for the purpose of re¬ 
butting the presumption which attaches to the 
finally published record. ( Agarwala, /.) Khedu 
Mahto v. Khonka Mahto. 185 I.C 254=12 
R.P. 330=20 Pat L T 929=6 B R. 142=1939 P 
W.N. 700=A.I.R. 1939 Pat. 591. 

—- Ss. 105 and 109— Scope — Application for 

settlement of fair rent withdrawn — Subsequent 
suit on same matter—Bar of 
The withdrawal of an application under S. 105 
for settlement of fair rent of kabil-lagan land 
debars the Civil Court from entertaining a subse- I 
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quent suit on the same matter. S. 109 is a bar to 
such a suit. Such a suit is also barred by limita¬ 
tion when the defendants having denied in the 
case under S. 105 the plaintiff's right to get any 
rent from them, the plaintiff brings the suit more 
than 12 years after the assertion of the hostile 
neht to hold the land rent free. (Mohamad 
Noor, J.) Ram k'anvijaya Prasad Saita v 
Muni Pandey. 175 I.C. 342=4 BR 576=10 

R.P. 618=19 Pat.L.T. 566=A.I.R. 1938 Pat 
215. 

-S. 115 — Interpretation — ‘ Thereafter ’— 

Meaning of. 

If the expression ‘thereafter’ in S. 115 is inter¬ 
preted so as to mean ‘after the particulars have 
been finally recorded after recourse to all the 
provisions contained in Ch. 10/ it is definitely 
adding something to S. 115 of the Act which 
does nor appear in that section and hence such 
interpretation is wrong. {Wort, J.) Suwpat 
Sinha v. Pratap Mandal. 166 I.C. 955=9 R P 

358 = 3 B.R. 236=A.I.R. 1937 Pat. 48. 


S. 116— Applicability — Conditions. 


— — — — ' * - » » » v • 

In order to bar the acquisition of occupancy or 
of the right of a non-occupancy raiyat in respect 
of proprietor’s private or zirati lands, it is neces¬ 
sary that such lands should be held under a lease 
for a term of years or under a lease from year to 
year. The proprietor is entitled to the benefit of 
S. 116 of the Bihar Tenancy Act if he has taken 
the precaution of letting out his zirat lands under 
a lease for a term of years or under a lease from 
year to year. If he has done this, S. 116 would 
apply to the land with the result that his lessee 
can neither acquire nor confer on any sub-lessee 
a tenancy carrying the benefits of Chapters V and 
VI of the Act. {Agarwala and Rowland, JJ.) 
Lala Rajbali Lal v. Partappur & Co., Ltd 19 

Pat. 398=1940 P.W.N. 498. 

S. 116— Construction—“Lease for term of 
years''—Meaning of. J 

Quaere :—Whether the words “lease for a term 
of years’’, include a lease for one year or for a 
fraction of a year? {Agarwala and Rowland, JJ.) 
Lala Rajbali Lal v. Partappur & Co Ltd 10 
Pat. 398 = 1940 P.W.N. 498. M 

-- S ^-Construction—Lease for “o term of 

years —Meaning of—If to be one for at least two 
years. 

The words "a term of years” in S. 116 of the 
Bihar Tenancy Act are merely a classificatory 
term and mean nothing more than any definite 
term, any definite term of time may be measured 

o"f y vea r r S s h Th 1 “* neCe . SSa !7 ,y at an even number 
of years The expression “a term of years” is a 

genertc term and means merely a period of time 

which can be measured in years, e.g., one year or 

half a year. A lease for a term of years truly 

means a lea^e for a definite period to come to an 

end at a definite date and nothing more. The 

words a term of years” cannot be construed to 

mean that the term must be a term of at least two 

years. (Courtney-Terrell, C . J . and James, J.) 

Umashankar Prasad v. Kunj Behari Thakur 

17 Pat. 218=4 B.R. 356=1938 P.W.N. 254=173 

I C. 904=10 R.P. 461=19 Pat.L.T. # 180=A I R 

1938 Pat 299. 

7-S. 116—“ Lease from year to year ”— Mean¬ 

ing of—Zerait land—Lease for one year only end- 
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ing on fixed date—If one from year to year— 
Tenant not delivering possession on date fixed — 
Status of—Liability to ejectment—Plea of occu¬ 
pancy rights — Maintainability. 

A lease for a year certain is not the same as a 
lease from year to year; where the former ex¬ 
pression is used, whether the landlord takes any 
steps or not, the tenant becomes a trespasser, 
when his lease comes to an end whereas when the 
latter expression is used, the tenant has the right 
to stay for a year certain, and if he shall not 
receive notice from the landlord to quit his 
tenancy at the end of the year certain, then his 
tenancy shall extend for another period of one 
year. The expression “from year to >ear” does 
not therefore cover the case of a lease for a year 
certain. A tenant to whom zeiait land is let out 
orally for one year only ending on a fixed date, is 
bound to deliver up possession on that date, as his 
right to occupy the land ceases on that land, and 
if he does not so deliver up possession, he 
becomes a trespasser liable to eviction at any 
time. He cannot plead acquisition of occupancy 
rights. ( Courtney-Terrell , C.J.and James, J.) 
Umashankar Prasad v. Kunj Behari Thakur 
17 Pat. 218=4 B R. 356=1938 P.W.N. 254=173 
I C 904=10 R.P. 461=19 Pat. L.T. 180=A.I.R. 
1938 Pat. 299. 
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-S. 148— Scope—Suit for rent of part of 

holding — Maintainability—Money decree — If can 
be passed. 

A suit for rent in respect of a part of a holding 
is not maintainable at all; nor can the Court pass 
a mon- y decree even. ( Agarwala , J.) Dwarka 
Prasad Singh v. Babu Lal Sinch. 174 I.C 583 
=10 R.P. 530=1938 P.W.N. 62=4 B R. 458=18 
Pat L.T. 1021=A.I.R. 1938 Pat. 124. 

-S. 148-A— Applicability —Diara holding — 

Rent varying according to area under cultivation 
—Suit by landlord for part of rent — Maintain¬ 
ability. 

A suit by a landlord of a diara holding for the 
rent of a part of the holding, the rent of which 
varies according to the area under cultivation in 
a particular year, is maintainable. The fact that 
the tenant’s entire'holding is of a larger area is 
not always an obstacle against his landlord get¬ 
ting a decree based on the out-turn of a smaller 
area being the area from which crop is actually 
obtained. A decree should be given for the plain¬ 
tiff’s share of the rent calculated in that manner, 
leaving open the question of the total area of the 
defendant’s holding. (Rowland, J .) Krishna 
Bahadurs. Haricharan Raut. 170 I.C. 783= 
10 R P. 151=3 B R. 787 = 1937 P.W.N. 427=13 
Pat.L.T. 613=A.I.R. 1937 Pat. 475. 


-S. 148— Suit for rent—Defect in frame of 

plaint—Omission to mention all plots in holding — 
Effect—Right to decree—Admission by defendant 
—Effect of. 

A suit for arrears of rent is a suit of a double 
nature. It is ordinarily a suit to enforce the 
charge upon the holding which is created by 
S. 65 of the Rihar Tenancy Act, but a decree 
enforcing this charge can only be made when the 
plaint is framed so as to exactly comply with 
S. 148 of the Act. The suit, however, does not 
necessarily fail because a decree cannot be made 
enforcing the charge in such a manner as to entitle 
the purchaser at the execution sale to annul all 
incum’ ranees. The suit being al>o one to enforce 
the personal liability of the tenant to pay a sum 
of money to the landlord, a decree enforcing this 
personal liability may be made even though no 
decree can be made enforcing the charge under 
S. 65. Where owing to the existence of a dispute 
regarding the real area of the tenancy, the land 
lord has, in the description given in the plaint, 
omitted to mention certain plots forming part of 
the tenant’s holding, a money decree may properly 
be given against the tenant, especially when 
the latter admits that an amount of rent is due 
from him to the landlord. When the tenant is in 
possession of the area which he claims and there 
has been no ejectment by the landlord, the latter 
ought not to be deprived of the whole of the rent 
which the tenant admits to be payable. The 
landlord must in such cases pay to the tenant the 
costs of the contest which he has forced upon the 
tenant, and if it appears that he has not been 
willing to give a quittance in the manner required 
by law, he should not be allowed any damages or 
interest on his claim. ( Courtney-Terrell , C. J , 
Fazl Ali, Khaja Mohammad Noor, James and 
Manohar Dhll, JJ.) Jeonandan Singh v. Jankt 
Singh. 17 Pat. 451 = 177 I C. 676=5 B.R. 6=11 
R.P 171=1938 P W.N 379=19 Pat.L.T. 325= 
A.I.R. 1938 Pat 306 (S.B ). 


-S. 148-A— Construction—Suit for arrears 

of rent — Parties—Duty of plaintitf . 

S. 148-A, Bihar Tenancy Act, requires the 
plaintiff to join as co-defendants only the other 
I andlords of the holding, not the other proprie¬ 
tors of the estate, and for whatever share the 
other proprietors may be recorded in Register D,. 
they arc not in the sense in which the word is 
used, in the Tenancy Act, landlords of these 
holdings unless they are actually co-sharers in 
the patti within which the holdings lie. ( Jatncs r 
J.) Matber Singh v Rai Krishna Bahadur. 
168 I.C. 109=9 R.P. 457=1936 P.W.N. 530=3 
B.R 385=A.I.R. 1937 Pat. 86. 

-S. 148-A— Rent suit for part of holding — 

Maintainability—Money decree—If may be passed. 

A suit for rent with regard to a part of holding 
is not maintainable. In such suit the landlord is 
not entitled even to a money-decree. (JPort J.) 
Ram Chandra \1ahtonz\ Ram Gulam Mahton. 
177 I.C. 529=4 B.R. 826=11 R.P. 160=A.I.R. 
1938 Pat 305. 

-S. 148 A —Tivo suits by different co-sharers 

against same tenants—Two decrees—Nature of — 
If to be regarded as one consolidated rent decree. 

There can be only one rent decree for the entire 
rent of the holding and the effect of two decrees 
obtained in two suits by different co-sharer land¬ 
lords, and framed according to the provisions of 
S. 148 A, Bihar Tenancy Act, is that one is sup¬ 
plementary to the other and both are regarded 
as a consolidated decree for the entire rent, pay¬ 
able to the different co-sharer landlords in pro¬ 
portion to their shares It cannot be said that 
the first is a rent decree and the second decree 
has the effect of only a monev decree. (Rozvland 

and Chatterji, JJ ) Surya Mohan z>. Bibi Tasi- 
ran Nisan A.I.R. 1940 Pat 19. 

-S. 148 (h)— Applicability — Decree for 

arrears of rent in favour of landlord — Latter as 
signing interest in satnindari to superior landlord 
—Subsequent assignment of decree to another — 
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Application for execution by assignee of decree — 
Competency. 

An assignee of a decree for arrears of rent 
who has not obtained assignment of the land¬ 
lord’s interest cannot make an application to 
execute the decree even as a simple decree for 
money. Where a landlord who has obtained a 
decree for rent assigns his interest in the zamin- 
dari to the superior landlord and then assigns the 
decree for rent to another, S. 148 ( h ) of the Bihar 
Tenancy Act is a complete bar to an application 
by the assignee of the decree for rent The 
decree does not become exempt from the bar of 
S. 148 ( h) by reason of the fact that the landlord 
has parted with his interest before the execution 
is apphed for. (Fad Ali and Rozvland , JJ.) 
Kedar Nath v . Samru Kazi. 17 Pat 189=173 
I.C 609=4 B R. 312 (1)=10 R.P. 426=18 Pat. 
L.T. 1017=A.I.R. 1938 Pat. 95. 


~-S* 1^3 Conflicting claims—Suit for rent 

below Rs. 50 against A — A alleging that B was in 
possession of lands —B joined and allowed to con - 
lesl Decree—Appeal and second appeal. 

A landlord brought a suit for rent against A as 
tenant and the rent claimed was below Rs. 50. A 
alleged that suit lands were in possession of B. B 

was joined as party and allowed to contest the 
suit. 

Held, that the appeal lay to the District Judge 
and also second appeal to the High Court, as 
there was conflict of interest and a decision of 
conflicting claims of A and B. (Manohar Fall, J ) 
Bikram Raj v Palak Nonia. 173 I.C. 29=4 B 
R. 219=10 R.P. 380=A.I.R. 1938 Pat. 37. 

~ . S- 153 Jeth raiyat relieved of duties — 

Claim to hold at lower rent—Claim that holding 
is other than occupancy and one burdened with 
service Second appeal — Competency. 

Though muafi allowed to a jeth raiyat in lieu of 
wages, may not be rent, if the jeth raiyat had 
been relieved of his duties or if the right to pay 
lower rent is claimed irrespective of whether the 
dut ie s had been performed or not, the question 
whether the jeth raiyat is liable to pay at a higher 
rate or at a lower rate, must be treated as a dis¬ 
pute relating to the amount of rent annually pay¬ 
able by the tenant. When the tenant also claims 
that his holding is something other than an occu¬ 
pancy holding, and that he is holding under a 
grant burdened with service, the dispute regard¬ 
ing the status of the tenant raises a question re¬ 
lating to an interest in land, and a second appeal 
is therefore competent under S. 153 of the Bihar 
Tenancy Act. ( Harries , C.J. t James and Agar- 
wala , JJ.) Dwarka Das v. Bhf.ku Mahton. 18 
Pat. 502=184 I.C. 308=6 B R. 34=12 R P. 236 
=20 Pat. L.T. 659=1939 P.W.N. 607=A.I.R. 
1939 Pat. 520. 

-S. 153 —Question as to amount of annual 

rent payable—Second appeal , if barred. 

Where the appellate Court has decided the 
question as to what the annual Jama of a holding 
was, it is only a question of the amount of rent 
payable annually by the tenant and comes under 
one of the exceptions mentioned in S. 153 of the 
Bihar Tenancy Act and a second appeal is not 
barred. (Chatterii. J.) Shiva Prasad Singh v. 
Deoki Kuer. 175 I C. 61=4 B.R. 516=10 R.P. 
573=A.I.R. 1938 Pat. 379. 
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! ‘ -S. 153 Question of title—Suit lor rent 

valued belozu Rs. 100 — Decision by District Judge 

holding that right to collect rent alleged not made 
out—Second appeal. x 

Certain co-sharer landlords instituted rent suits 
against the tenants for a certain percentage of 
the rent on the ground that by an arrangement 

; their co-sharer landlords were entitled to realise 

the rent to the extent claimed by them. The suit 
was valued below Rs. 100 and the co-sharers of 
the plaintiffs were not impleaded as parties to the 
j suit. The tenants-defe ndants did not claim any 
interest in the land adverse to the plaintiffs. The 
Munsif and, in appeal, the District Judge held 
that the arrangement set up by the plaintiffs was 

not established and that the plaintiffs did not 

prove separate collection of rent even to the 
extent of their shares and dismissed the suit. No 

qU £r St ;j n ? f title was decided between the parties. 

Held, that no second appeal lay to the High 
Court, as S. 153 of the Bihar Tenancy Act barred 
a second appeal. ( Khaja Mohammad Noor , /.) 

J ac.dam Thakur v. Hira Thakur. 19 Pat.L.T. 

c$ 1Z, 

~—S. 155— Applicability—Permanent mukar- 
rari lease—Provision entitling lessor to re-enter 
on default of payment of rent on certain date of 
any year-Default by lessee—Lessor's right of 
ejectment. 

The application of the provisions of S. 155 of 
the Bihar Tenancy Act relating to ejectment is 
excluded by S. 179 where the conditions entailing 
forfeiture are provided by a contract between 
the parties to a permanent mukarrari lease. 
Where, therefore, such a lease contains a provi¬ 
sion entitling the lessor to re-enter on default of 
payment of rent on a certain date of any year 
and the lease is forfeited by default in payment 
by lessee, the lessor can enforce his unqualified 
right of ejectment given him by the contract 
without conforming to the provisions of S. 155. 
(Agarwala, J.) Mukhan Singh zl Chandrika 
Prasad Singh. 5 B R. 462=180 I.C. 624=11 R 
P. 523=20 Pat.L.T. 440=A.I.R. 1939 Pat. 413* 

-S. 155—Mukarari h ase—Landlord’s right 

to contract out of section. See Bihar Tenakcv 

Act, S. 179. 185 I.C. 278=19 Pat. 269. 

" ' 7S. 158-A—S 'cope and effect of — Certificate 
sale m respect of rent of holding—What passes — 

Doctrine of representation—Applicability. 

S. 158-A of the Bihar Tenancy Act places cer¬ 
tificates on the same footing as rent decrees in 
respect of the sale of a tenure or holding. In 
view of that section, the doctrine of representa- 
tion is no longer foreign to certificate proceed- 

\ n 8*\ * n 01 *der to justify the ^ale of a tenure or 
holding under the Public Demands Recovery 
Act, all parties interested in the tenure or holding 
must be joined as debtors in the certificate pro¬ 
ceedings or be sufficiently represented by the 
parties joined as such ; unless this is done, the 
purchaser at the certificate sale would acquire 
neither the shares of other parties nor the power 
to annul incumbrances, but only the right, title 
and interest of the certificate debtors themselves. 
The certificate procedure, being a summary mode* 
for the recovery of arrears, makes it all the more 
necessary for the certificate holder to make it 
clear that he is bringing the whole holding or 
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tenure to sale. He can do so by joining a* certi¬ 
ficate debtors all the persons interested in the 
tenure or holding, but where he has not done so 
it becomes necessary for the purchaser at the 
sale (or his transferee/, in a contest with other 

members of the debtors’ family who were not 
joined in the certific te proceedings to establish 
clearl> that these latter were represented by 
those agamst whom ihe landlord (certificate- 
holder) had taken the proceedings In order to 
entitle the purchaser to invoke the aid of the 
principle of representation, it would not be sufh- 
cient to show that the landlord chose to take a 
decrte for rent against one out of several heirs. 
It must be established that the whole body of 
tenants had held on one of them as their repre¬ 
sentative in their transactions wi'h the landlord. 
( Harries , C Dhavle and Manohar Loll, JJ.) 
Hari Prasad Singh v Lal Behari Saran Singh 
6 B R 713= 1940 P. W. N. 420=21 Pat. L. T. 
377=A.I.R. 1940 Pat. 328 (F.B.) 

fas amended in 1938), Ss. 158-B (2), 163 


- ^ w a — — m ■ — " — — ^ r ^ 

(5) and 163-A— Construction and scope—Pending 
application for execution—If governed by—In¬ 
tention of Legislature. 

The object of the Bihar Tenancy Amendment 
Act of 1938 which introduced Ss. 158-B (2), 163 
(5) and 163-A, was to remedy a defect in the pro¬ 
cedure of the executing Court which experience 
showed frequently resulted in the sale of agri¬ 
cultural holdings and tenures below their maiket 
value. The Act being a remedial one should be 
construed as widely as possible to give effect to 
the intention of the Legislature in as many cases 
as possible in so far as this can be done without 
injustice to the parlies. It cannot be held that 
because S 158-B (2) contemplates that notice of 
the date on which the sale proclamation is to be 
drawn up should be given when the application 
for execution is made the remedial provisions of 
the amending Act should not be applied in cases 
where the application for execution is made 
before the amending Act came into operation. 
S. 158-B (2) is only one of a group of sections by 
which the legislature has sought to remedy an 
evd and must be construed in relation to the other 
sections in the group including S. 163-A. The 
latter expressly prohibits the sale of a holding 
for a price lower thi»n that specified in the sale 
proclamation. S. 163-A too must be read with 
the group of sections of which it is a part and 
•which includes Ss. 1S8 B (2) and 163 (5) which 
require the Court to hear the parties in the matter 
of the value of the property to be sold and to 
estimate the value of it or that part of it which 
the Court considers will be sufficient to satisfy 
the decree. A decree for rent was obtained by a 
landlord who applied on 9—2—1938 to execute 
that decree. On 7—3—193* the executing Court 
directed the issue of a writ of attachment and a 
sale proclamation, fixed 5—5—1938 as ihe date of 
sale The Bihar Tenancy Amendment Act mean¬ 
while came into force on 10—3 -1938 The writ 

and proclamation of sale were not however 

issued actually until 2H—3—1938 On the date 

fixed for sale the judgment-debtor objected to 
the sale being held on the ground that the Court 
had not valued the property to be sold as required 
by S. 163 (5) of the Bihar Tenancy Act as amend- 

ed in 1938. 
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Held , that Ss. 158-B (2), 163 (5) and 163-A 
applied to be execution though the application 
was made before the sections came into force and 
that inasmuch as the sale proclamation had not 
been issued when the amending Act came into 
force, there was no question of giving retros¬ 
pective effect to the sections in question. The 
law had been amended before the proclamation 
was issued and the Court was required to hear 
the parties as to the value of the holding sought 
to be sold. (Agarwala and Meredith, JJ.) Bigan 
Singh v Syed Shah Zaffar Hussain. 19 Pat. 
289=1940 P.W.N 412. 

- S. 163— Scope — If mandatory. 

There is a certain method of procedure to be 
adopted as laid down by '-ihar Tenancy Act for 
the purpose of execuiing a rent decree as such 
and parties cannot depart from the procedure so 
laid down. Hmce in executing a rent decree, 
simultaneous issue of the sale proclamation and 
the order of attachment is necessary. {IV ort , /.) 
Ramjanan Singh v Ramphal Lal. 167 I C. 
692 11)=9 R.P. 419=3 B.R. 312 (1)=A.I.R. 
1937 Pat. 93. 

- (as amended in 1938), S. 163 (5)—Scope 

—Retrospective operation—Pending proceedings 
—If affected—If to he read with S 158-B (2) and 
163-A. See Bihar Tenancy Act (as amended in 
1938), Ss. 158-B (2), 163 (5) and 163-A. 19 Pat. 
289. 

- (as amended in 1938), S. 163-A—Scope— 

Retrospective operation—If to be read with 
S 158-B (2) and 163(5). See Bihar Tenancy 
Act (as amended in 1938), Ss. 158-B (2), 163 (5) 
and 163-A. 19 Pat. 289. 

- S. 167—Scope—Purchaser at sale in execu- 

lion for rent decree—Rights of—Failure to annul 
incumbrance created prior to sa'e Effect of 
right to priority. See Bihar Tenancy Act, S. 65. 
18 Pat. 676=1939 P.W N. 523=A IR. 1939 

Pat. 339 (F.B ). 

_S. 169 (a), (b) and (c )—Moneys payable 

nn( l e r— If moneys realised in execution—Money 
payable to dccree-holde? in respect of rent falling 
due after suit and before confirmation of sale— 
If same as money due under decree—Fresh 

vakalat to drazv out — Necessity . , . 

There is no reason to distinguish the claim to 
money payable to the decree-holder under S. 169 
(c) of the Bihar Tenancy Act from money payable 
to him under CL. (a) and (6) of the section. All 
such sums are moneys realised in execution ol 
the decree. Where, therefore, a vakalat given by 
the decree-holder to his pleader gives him full 
authority to take out execution and to realise 
money in the suit or execution and to draw any 
decretal money dep >"ited in Court ofi the decree- 
holder's behalf, the pleader has power to draw 
out on the party’s behalf any balance due to nis 
client n account of subsequently accrued rent, 
as well, i.c., rent falling due between the institu¬ 
tion of the suit and the confirmation of the sale 
of the holding in execution. No separate vakalat 
is necessary for that purpose. {Rowland, J .) 
Kameshwar Singh v Dholai Khawas. 169 I. 
C. 725=3 BR 609=10 R.P. 32=1937 PW.N. 
304=18 Pat.LT. 469. 

-S. no—Scope—Decree for rent—Execu¬ 
tion — Claim under O. 21, R . 58, C. P . Code 
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Maintainability — Grounds—Decree alleged to be 
against wrong person — Claim , if sustainable. 

A claim under O. 21, R. 58, C. P. Code, is 
barred under S. 170 of the Bihar Tenancy Act, if 
it is not disputed that the decree-holder is the 
landlord of the tenure or holding and that the 


claimant cannot be allowed to plead that the 

against a wrong person. 
If it can be shown that the decree is not a rent 
decree a third party can maintain a claim under 

U* C- Code ; but if the decree is a 

rent decree but against a wrong person, the claim 
,s barre d- ( Khaja Mahomed Noor and Madan, 
JJ.) Rani Chhater Kumari Debi v. Bhagwati 

15 Pat. 812=169 I.C. 72=3 B.R. 530= 

5 " P n J 46 r 19 ^ 7 P W N 959=18 Pat.L.T. 604 

7 U0— Scope—Person purchasing holding 

in execution of rent decree—Same holding put up 
in execution of subsequent rent decree — Applica¬ 
tion under O. 21, R. 58, C. P. Code, by purchaser 
— Competency. 

A third party cannot avail himself of O. 21, 
R. 58, C. P. Code, against a rent decree merely on 
the ground that the tenure or holding in suit be¬ 
longed to him. A person purchased a holding in 
execution of a rent decree. In execution of a 
subsequent rent decree, the same holding was put 
up for sale and an application was made by the 
purchaser under O. 21, R. 58, that the rent decree 
was a nullity. 

Held, that the application was not competent in 
view of S. 170, Bihar Tenancy Act. {Wort, J.) 
Alakhnandan Prosad v. Bibi Salma. 169 I C 
729=10 R.P. 31=3 B.R. 610=A I.R. 1937 Pat! 

341. 


- AND REVENUE. 57 8 

BIHAR TENANCY ACT (1885), S. 174. 

sale Amount payable by tenant to regain posses¬ 
sion Right to deduct from amount deposited by 
mortgagee sums due by mortgagee in respect of 
his share of rent payable and price of crops rea¬ 
ped by mortgagee. 

Where a mortgagee of a recorded tenant de¬ 


decree is for the rent due in respect of it. A posits the amount decreed against his mortgagor 

claimant cannot be al owed tn ^ tLof fi o o..:* r__ ... ° 1 P . m ?rigagor 


-S. 171 Applicability—Rent decree against 

tenant—Subsequent coming into force of S. 26-N 
of amended Act—Effect—Decree—If ceases to be 
rent decree Execution—Right of mortgagee to 
benefit of S. 171. 

Where a suit properly framed as a suit for 
arrears of rent under the Bihar Tenancy Act is 
instituted and a decree executable under the Act 
as a rent decree is passed, the fact that S. 26-N 
of the amended Act comes into force between the 
signing of the decree and its execution does not 
make the decree anything other than a rent 
decree. The fact that under S. 26-N of the 
amended Act, the landlord must be deemed to 
have given his consent to transfers made prior to 
1923, and to the distribution of rent upon which 
the transferor and the transferee had agreed, 
and that thereby the decree in effect at the time 
of execution affects two holdings, is no ground 
for holding that the decree is not a rent decree. 
The new S. 26-N no doubt confers new rights on 
purchasers, but the decree remains a rent decree 
and for purposes of execution the parties are 
governed by the Bihar Tenancy Act. S. 171 of 
the Bihar Tenancy Act can therefore be applied 
to the decree in execution, and a usufructuary 
mortgagee of the holding can avail himself of the 
provisions of S. 171. (James, J.) Sital Singh 
v. Ramji Prasad. 177 I.C 338=4 B.R. 823= 
11 R.P. 149=1938 P.W.N. 654=A.I.R. 1938 
Pat. 591. 

7 —S. 171 —Construction — “Debt ”— Amount 
paid by mortgagee of recorded 

Q,. D .—37 


in a suit for rent at the instance of the landlord 

a u n? tS de,lver y possession under S. 171 of 
the Bihar Tenancy Act, it is only on repayment 
of the amount so deposited by the mortgagee to 
prevent the sale that the judgment-debtor 
tenant (mortgagor) would be entitled to regain 
possession of his holding. A deposit by the 
tenant judgment-debtor of any lesser amount 
arrived at after deducting from the amount de¬ 
posited by the mortgagee an amount which the 
judgment-debtor claims to be due to him from 
the mortgagee as the share of the rent payable by 
the mortgagee and the price of crops reaped by 
the mortgagee, is not a valid deposit and is not 
m compliance with S. 171. (Agarwala, J.) Ram 
Lal Jha v .Thakur Das. 173 I.C. 721=4 B R 

l? 1 — 10 R.P 439=18 Pat.L.T. 1019=1937 P.W. 
N. 967=A.I.R. 1938 Pat. 94. 

- 'S. 171— Jurisdiction—Mortgagee of tenant 

depositing decree amount to prevent sale of hold¬ 
ing and getting possession—Application by tenant 
to be put back in possession offering to pay mort¬ 
gagee amount deposited by him—Power of Court 
to entertain. 

Quaere.— Whether the Court has jurisdiction 
under S. 171 of the Bihar Tenancy Act to enter- 
tain an application by the tenant-judgment- 
debtor, who has been dispossessed under the 
section by a deposit made by his mortgagee to 
prevent a sale praying to be put back in posses¬ 
sion by offering to pay the mortgagee the 
amount deposited by him. ( Agarwala . J.) Ram 
Lal Jha v. Thakur Das. 173 I.C. 721=4 B R 

3?1= 10 R P - 439=18 Pat.L.T. 1019=1937 p! 
W.N. 967=A.I.R. 1938 Pat. 94. 

T- 171 (e)— Rent decree—Execution— Usu¬ 

fructuary mortgagee paying off balance of decree 
amount and getting possession of holding—Right 

of judgment-debtor to recover possession of hold¬ 
ing from mortgagee. 

Where a usufructuary mortgagee of a holding 
which was advertised for sale in execution of a 
rent decree has stepped in and obtained posses¬ 
sion of the holdmg under S. 17l of the Bihar 
Tenancy Act on his paying off the balance of rent 
due under the rent decree, a judgment-debtor 
who desires to recover possession from the 
mortgagee must pay off the amount which the 
mortgagee has paid. On such payment, he would 

.u to r ? cover possession of so much of 

the holdmg as has not been alienated by himself 
or his purchasers. (James, /.) Sital Singh v 
Ramji Prasad. 177 I.C. 338=4 B.R. 823=11 R. 

5^1 149=1938 P W N 654=A.I.R. 1938 Pat. 


i—174—Jurisdiction under—Omission to 
make deposit at time of application—Effect— 
rower of Court to c e t aside sale. See C. P. 
Code, S 1M. 1938 P.W.N. 192. 

;- S. 174 (1)— Scope—Compliance —Deposit 

in full—Mistake in challan as to very small 

x . . L . , amount—Deposit of four annas deficit wronolv 

tenant to prevent \ made in favour of decree-holder instead of in 
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BIHAR TENANCY ACT (1885), S. 177-A. 

favour of auction-purchaser—Refusal to set aside 
sale—If justified —De minimus non-curat lex. 

When the judgment-debtor deposits the full 
amount due, the sale ought to be set aside. The 
mere fact that there is a mistake in the cItalian 
to the extent of a very small amount is no 
ground for refusing to set aside the sale. A 
judgment-debtor made the deposit but there was 
a deficit of 4 as in favour of the auction pur¬ 
chaser. He then made good the deficit, but he 
made the mistake of depositing it in favour of 
the decree-holder. 

Held, that the Court had the power to alter the 
challan for the purpose of putting matters in 
order, and to hold that the strict letter of the 
law had not been complied with would be to 
ignore the well-known principle of de minimus 
non-curat lex ; the j udgment-debtor was under the 
circumstances entitled to have the sale set aside. 
( Wort, J .) Rukmini Kuer Balmjk Prasad. 
170 I.C. 64=10 R.P. 71=3 B R. 645=18 Pat. L. 
T. 314=1937 P.W.N. 279=A.I.R. 1937 Pat. 409. 

-—(as amended in 1937), S. 177-A (b)—' "Oc¬ 
cupied by him"—Meaning of. 

The words “occupied by him” in S. 177-A (b) 
of the Bihar Tenancy Act, as amended in 1937, 
mean occupied by the raiyat or under-raiyat as 
such raiyat or under-raiyat and do not exempt 
from attachment houses or buildings not occupied 
by a raiyat or under-raiyat as a dwelling house or 
for some purpose connected with his vocation as 
a raiyat or under-raiyat. (Agarwala and Row¬ 
land, JJ .) Baijnath Ram Marwari v. Rai 
Kumar Sinha. 19 Pat. 410=1940 P.W.N. 502. 


8. 179 —Lease falling under—Clause for 
re-entry on non-payment of rent — Validity. 

S. 179 of the Bihar Tcnaacy Act is by its terms 
an exception to the law as laid down in the ear¬ 
lier sections. It permits the parties to a lease 
falling within that section to contract out of the 
provisions of the Act. A clause in such a lease 
entitling the landlord to re-enter on non-payment 
of rent is, therefore, perfectly valid and can be 
enforced by a suit at law. ( Harries , C.J. and Fazl 
Ali, J.) Muhammad Hasan v. Baidya Nath 
Sahay. 6 B R. 62=12 R.P. 253=184 I.C. 605= 
21 Pat.L.T. 117=A.I.R. 1940 Pat. 140. 


-S. 179 —Mukarari lease — Landlord's right to 

contract out of S. 155—Lessee's right to equitable 
relief — T, P. Act, S. 114. 

There is nothing in S. 179 of the Bihar 
Tenancy Act to prevent the landlord from enter¬ 
ing into a contract with the lessee to the effect 
that the right of ejectment which he shall have 
under the agreement shall not be subject to any 
such qualifications as are imposed by S. 155. The 
lessee cannot claim any relief under S. 114 of the 
Transfer of Property Act. That section is not 
applicable as the case is not governed by the 
Transfer of Property Act but by the Bihar 
Tenancy Act. Further the principle underlying 
that section is also embodied in S. 155 of the 
Bihar Tenancy Act and if that Act itself which 
contains this provision enables the tenant to con¬ 
tract himself out of the concession available to 
him under it, there can be no further room for 
the application of any equitable principle. (Har¬ 
ries, C.J. and Fazl Ali, J.) Mukhan Singh v. 
Chandrikha Prasad Singh. 19 Pat. 269=185 


BIHAR TENANCY ACT (1885), S. 184. 

LC. 278=12 R.P. 333=6 B.R. 145=1940 P.W. 
N. 484=A.I.R. 1940 Pat. 371. 

—S. 181 — Grant of land to gorait in lieu of 
services — Resumability. 

Chakrana Jagirs when they are granted in lieu 
of remuneration for zamindari service differ es¬ 
sentially from those jagirs which may be granted 
as rewards for past services or grants of land 
burdened with some formal service; and there 
does not appear to be any particular reason why 
an office of which remuneration is given by the 
grant of chakrana lands should be distinguished 
from an office of which remuneration is given in 
any other way, in cash or kind. Therefore a 
zemindar when he appointed the first gorait and 
assigned for his remuneration the goraiti jagir 
cannot be supposed to have deprived himself 
thereby of the right to dismiss this servant and 
appoint another in his place if he should please, 
or of the right to take jagir away and substitute 
for it remuneration in cash or kind. The zemin¬ 
dar is entitled to dismiss at his pleasure a servant 
of this kina, whose services are private and per- 
sonal to the zemindar although the remuneration 
of his office consists of the enjoyment'of certain 
i a Jl d V Shillingford v. Gf.na Tatma. 

1938 Pat 14? 4 R ' 463=10 RP S29=A.I.R. 

r- ( “,™ end ' d in 1934), S. 184, Sch. 3, 
Art. Z, (b) ( 11 ) If retrospective—Suit for rent 
on cause of action arising before Amending Act 
came into force—If affected. 

The rule ordinarily applicable is the law which 
is in force at the time of the institution of suit. 

r ? Amending Act prescribes a period 
of limitation shorter than the one under the old 
iaw, the Amending Act does not apply to suits in 
which the cause of action arises before the 
Amending Act comes into force, when the Amen- 
ding Act comes into force on the very day on 
which it is passed into law. The case is otherwise 
when there is a sufficient interval between the 
passing of the Amending Act and its coming into 
force; because the passing of the Amending Act 
gives full notice to the litigant of the law to 
come into force and the interval thus gives him 
a fair and reasonable opportunity of availing 
himself of the right of suit which is soon to be 
extinguished by the Amending Act. In such a 
case the limitation is governed by the Amending 
Act even in the cases of suits in which the cause 
of action has arisen before the Amending Act 

5 am ?.. ,nto / or ce. Where, therefore, limitation 
for filing suits for rent under the Bengal Tenancy 
Act was three years and later on the Act was 
amended by the Bihar Tenancy Amendment Act 
and the period was reduced to one year, and a 
suit for rent was brought in respect of a cause of 
action which arose before the Amending Act 
came into force, 

Held , that inasmuch as the Amending Act was 
passed into law on 14th November, 1934, and was 
brought into force on 10th June, 1935, the suit 
even though within limitation under the old Act, 
was barred by limitation under the Amending 
Act as there was sufficient time intervening 
between the passing of the Amending Act and its 
coming into force. ( Rowland , J.) Ramgshwar 
Prasad Singh v. Mangar Kahar. 169 I.C. 78= 


i 


5 8t CIVIL, CRIMING 
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i wV 2 n 4 f 3 , B S' 534=18 Pat.LT. 193=1937 
P.W.N. 95=A.I R. 1937 Pat. 311. 

(as amended in 1934), S. 184 and Sch. Ill, 

2 (b) (ii)— Scope—If retrospective — Inter- 
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Art. 


— v-/ } ' ^ voi'CLivue — inter¬ 

pretation of statutes—Act amending statute of 

limitation and shortening period of limitation— 
Retrospective operation—Limitation—Law appli¬ 
cable. 

The Bihar Tenancy Amending Act of 1934 ap¬ 
plies to ah suits instituted after the 10th June 1935 
whether the cause of action had accrued or not 
before that dale. There is a great difference be¬ 
tween a case where a statute amending the .law of 
limitation comes into force immediately and the 
case where a period of time is given between the 
passing of the Act and the date upon which it 
comes into force, during which suits can be 
brought which would otherwise be barred by the 
Amending Act. Where in an Act amending and 
shortening a period of limitation, a period of 
time is given between the passing of the Act and 
the date upon which it is intended that it should 

come into force, such an Act must be given 
retrospective effect. 6 

Agarwala, L—The law of limitation being a 
breach of the objective law, the statute of limi¬ 
tation applicable to a particular suit or legal 
remedy is that which is in force at the date when 
the suit is instituted or the remedy is sought and 
not the statute which was in force at the time of 
the transaction or the vesting of the cause of 
action on which the suit or remedy is based. 
(Harries, CJ. and Agarzvala, J .) Rf/yasat v. 

£'rU S £ IR - 18 Pat * 1 = 180 !C. 414=11 

f T 7 * 0== a 5 ?£ 398= = 1 93 8 P.W.N. 975=20 Pat. 
"•T. 38=A.I.R. 1939 Pat. 122. 


—— s . 193 and Sch. Ill, Sub-Cl. 2 (b )—Appli- 

reserved und er settlement in 
Ron Ct Ttght t0 CUt grass ~~ Suit for—Limita- 

The rights to which S. 193 of the Bihar Ten- 
ancy Act rebtesare rights which do not create 
the relationship of landlord and tenant. A right 
in respect of pasturage, whether it be an actual 
grazing or cutting of grass,, falls within S. 193 
for whatever purpose it may be used. The period 
01 limitation for a suit to recover payment of 
money reserved under a settlement of the right 
to cut grass is that prescribed by sub-Cl 2 (b) 

SC S F, Act ' Wort, A.C.J.and 

Manohar Lai . J.) Kameshwar Singh Bahadur 
v. Rampat Thakur. 179 I.C. 164=11 R.P 334 
=5 B.R. 200=19 Pat.L.T. 701=1938 PWN 
736=A.I.R. 1938 Pat. 607. ‘ 


! BI art\ TENANCY act (1885 >* sch. Ill, 

I 

tawYpLlifabl^ ° f acti ° n accrued b ^re- 

Ordinarily an Act of Limitation is placed in 

^' e , g °, ry ? f ad -> ective law and u£der the 
established rules of interpretation it has retro 

spect.ve effect. The new Bihar Tenancy Act °f 

1934 curtailing the period of limitation for a suit 
produce, rent is retrospective and affects 
causes of action already accrued The Act wonlii 

apply to suits instituted after it came into We 

o if FnTlY ^ have ^sen prior 

10 it. \razl Ah and Varma 11 \ r id< ,to 

IC C 212-^2 R P U lT' R S < N £ H r> 18 p at 355=183 

at- ’ — 12 R.P. 1 lo=S B R 9n2 —1 qqq d xxr 

N. 108=20 Pat.L.T. 139=A.LR. i° 9 3 9 Pa" fgf ‘ 

7 (as amended in 1934) Sch ITT Pm-* t 

Yr 2 (ii /1 ( S LI: 

Prodvce f Zt~&Y cash : eM a ? d ° n 

NVeZelSm-lUZioT tnSMU ‘ ed aft ” 

rafh S r U1 A for re ^ of ? for part of which 

cash rent is paid and for part of which produce 

ca^into fo^ c h e a is g"^ 
Amend.ngr Act of 1934. (James and Rowland 

JJ.) SlDHESHWAR PraSAD 'V. Ram ChaRItfr 

Choudhury. 182 I.C. 454=5 B R 746-12 R T p 
19=1939 P.W.N. 217=A.I.R. 19?9 

Sch. Ill Art3— Applicability—Dispossess 

■II must hp /mi nv,Jl - 1 _r. ^ l *yvsses- 


“77 -(as amended in 1934), Sch. II, Art. 2 (b) 

(ii)— Scope—If retrospective—Suit for produce 
rent after Act on cause of action arising before — 
Limitation. 

Quaere. —Whether the Bihar Tenancy Amend¬ 
ing Act is retrospective, and whether the shorter 
or the longer period of limitation applies to a suit 
for produce rent instituted after the Amending 
Act on a cause of action which arose before the 
Act came into force. (Wort and Manohar Lall, 
JJ.) Badri Narayan Singh v. Hari Lal Singh 
10 R.P. 314=172 I.C. 202=1937 P.W.N. 843= 
18 Pat.L.T. 812=A.I.R. 1937 Pat. 639. 

“77 -(as amended in 1934), Sch. Ill, Art. 2 (b) 

(ii)— Scope—Retrospective operation—Suit after 


. -, ; * w uuuilM 

si°n If must be by landlord as such. 

Art. 3, Sch. Ill of the Bihar Tenancy Act does 
not provide, even by implication, that disnosses- 
sion must be by the landlord as such. Disposses 
s.on of the tenant by the landlord as aueffon- 

f P Ur a C nf ?e , r ° f the r,ghtl ‘J 116 and Merest of the 

tenant also comes under the special law of 
Limitation under Art. 3, Sch. HI of the Bihar 

^K an .l y ^ Ct j, In j a case whe ™ the decree obtain^ 
ed by the landlord against the original tenant N 

on y a money decree, and the landlord purchases 

only the nght, title and interest of the 

tenant (whatever that may be' and not th i? m 
mg or the tenancy right of the tenan 
possession of the tenant by the landWd dlS 
chaser effected long after theTale~!t rd pur ; 

Court, is not really as auctionbut 
merely upon the excuse of beine but 

nr a of r ' t , The n s P^ial Iiinitation ufderArt " ££ 

such a case eng (Fa^ en iff Cy a „rf Ct MlIJditT^JJ) 
1940 P.W.N. 358=A.I.R mo Pal 476 495 = 

S r h ni - Art - 3—. Applicability—Sale of 
tJfy 9 r f ° r arr f ars °f rent—Purchase by landlord 

tenant by landlord .” f dls t osse ™°” of 

Where a landlord in execution of his decree 

fnrsxfp arS fi reT}t PUtS UP his tenant ’ s bolding- 
for sale, and, having purchased it, himself obtains 

delivery of possession as auction purchaser that 

?/ >e 5 not an \ount to dispossession of the tenant bv 
the landlord within the meaning of Art T 

Sch III of the B.T. Act, so as to make that 
article applicable. (Agarwala and Rowland JJ 

9 " ■ ' / 
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QUINQUENNIAL 

3IHAR TENANCY ACT (1885), SCH. Ill, 
ART, 6. 

Jaga Singh zl.Basdeo Singh. 6 B.R. 483=187 
I.C. 518=12 R.P. 601. 

-Sch. Ill, Art. 6— Applicability—Single suit 

by same proprietor far rent of two different 
tenures held by different tenants—Two separate 
decrees for amounts less than Rs. 500 against 
respective tenants — Execution — Limitation — Arti¬ 
cle applicable—Rent decree or money decree. 

The plaintiff the sole proprietor of an estate 
instituted a suit and claimed the full rent of two 
tenures for 4 years, one tenure being recorded in 
one khevvat and the other tenure in another 
khewat. The tenants interested in one khewat 
were not identical with the tenants interested in 
the other, i.e., each khewat was held by a diffe¬ 
rent set of tenants separate from the other. The 
plaintiff got a decree for Rs. 204-4-6, against one 
set of tenants and another decree for Rs. 309-11-9 
against the other set of tenants. 

Held, that the position resulting from this was 
precisely the same as if the plaintiffs had brought 
two distinct suits, for rent against the respective 
tenants in respect of each tenancy and that each 
of these decrees was executable each being for 
an amount less than Rs. 500, as a rent decree 
under the Bihar Tenancy Act, and execution of 
either of them was governed by Art. 6 of Sch. Ill 
of the Bihar Tenancy Act. 

Held, further, that the fact the suit was a single 
suit for rent of more than one tenure did not 
make it a suit in which only a money decree could 
be passed, so as to exclude the operation of 
Art. 6 of Sch. Ill of the Act. ( Rowland . /.) 
Janki Rat v. Ram Ran BiJaya Prasad Singh. 
187 I.C. 49=12 RP. 560=6 B.R. 416=20 Pat. 
L.T. 889=A.I.R. 1940 Pat. 145. 

--(as amended in 1934), Sch. Ill, para. 2 

(b) (ii)— Applicability—Suit for bhaoli rent after 
Act in respect of rent accrued due prior to Act — 
Limitation. 

The period of limitation prescribed by para. 2 
(b) (ii) of Sch. Ill of the Bihar Tenancy Act as 
amended in 1934 is not applicable to suits for 
arrears of bhaoli rent, which had accrued due 
and in respect of which the causes of action had 
arisen before the amended Act, though the suits 
are instituted after the Act. (Courtney-Terrell, 
CJ.) Badri Narayan Singh v Gang a Singh. 
171 I.C. 953 = 10 R.P. 268=4 B.R. 88=18 Pat. 
L.T. 731=1937 P.W.N. 723=A.I.R. 1937 Pat. 
605. 

Ch. Occupancy rights—If conferred by 

mere recognition. 

The institution of an occupancy right is a 
creature of statute. Recognition means existence 
of something from before, [f the occupancy 
right had not been acquired from before, mere 
recognition by landlord would not confer occu¬ 
pancy right upon a raiyat. (Vi^ni, J.) Deo 
Narain Lat. v. Ram Khelawan Singh. 167 I.C. : 
47=9 R.P. 373=3 B.R. 257=A.I R. 1937 Pat. 
98. 

—Ch. V and Ch. VI—Applicability—Land 
comprised in holding of raiyat acquire l by 
Government for purposes of Rail way—Effect— ' 
Subsequent transferee from raiyat paying rent to 
zaraindar—If protected from ejectment. See 
Limitation Act, Art. 149. 13 Pat.L.T. 435. 

BILL OF LADIN3 ~See Shipping—Bii.l of 
Lading. 
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BIRBHUM GHATWALI REGULATION 
(XXIX OF 1814), S. 5— Ghatwal—Power of 
Government to dismiss and to forfeit tenure — 
Grounds for dismissal. 

The Ghatwal is not liable to be proceeded 
against under the provisions of S. 5 of the Regu¬ 
lation, 1814, for non-payment of choukidari dues. 
The Government therefore have no right to 
dismiss the Ghaiwal acting under the provisions 
of S- 5 (2) in cases where he is in arrears for the 
payment of the choukidari dues. The power to 
dismiss a Ghatwal then for non-payment of 
choukidari dues must he fonnd, if at all, else¬ 
where. The ruling power however always has a 
customary right, as a necessary incident of a 
Ghatwali tenure to dismiss a Ghatwal for mis¬ 
conduct or for non-payment of his dues which 
are as a matter of ancient and customary form 
enumerated in the muchalka. 

Per Chatterjea, J. —S. 5 gives in dear terms to 
the Government full power to forfeit the tenure 
of the defaulting Ghatwal and to make it over to 
any person whom it may approve or otherwise to 
dispose of it in such manner as it may think 
proper. It is thus evident that notwithstanding 
the hereditary character of the Ghatwali tenure 
the Government in case of breach of the condi¬ 
tion to pay rent is at liberty to forfeit the tenure 
and to take it away from the family of the 
defaulting Ghatwal. It must be as a matter of 
policy of the State based on grounds of expedi¬ 
ency touching the administration of police duties 
by the Ghatwals that this right of the Govern¬ 
ment was recognised by legislative enactment. 
When for breach of the conditions on which 
he holds the tenure the Ghatwal is dismissed 
from his office by the Government his tenure is 
forfeited and the Government has a right to 
make a new grant to any person whom it may 
consider fit. Once a tenure is forfeited the right 
of the Government to resettle it with any new 
Ghatwal whom it may consider fit comes in. 
Ordinarily the Government should consider and 
respect the hereditary claim of the next heir of 
the dismissed Ghatwal but he cannot force such 
claim upon Government. (Mmohar Lai and 
Chatterjee, JJ.) Jogendra Narain v. Radha 
Prasad. 17 Pat. 393 =175 I.C. 854=19 Pat.L T. 
519=4 B.R. 633=11 R.P. 20=A.I.R. 1938 Pat. 
245. 

- - S. 5—Scope — If incorporated in S. 8 (2), 

Sonthal Parganahs Rural Police Regulation. 

S. 5 of the Regulation of 1814 is not by neces¬ 
sary implication incorporated in S. 8 (2) of the 
Regulation of 1910 for the simple reason that if 
that was the intention of the Legislature they 
could easily have said so. (Manohar Lai and 
Chatterjee, JJ) Jogendra Narain v Radha 
Prasad. 17 Pat 393=175 I.C 854=19 Pat.L. 
T. 519=4 B.R 633=11 R.P. 20-A.I.R. 1938 
Pat. 245. 

BOILERS ACT (V OF 1923). Ss. 2 and 23— 
'Owner'—Absentee owner—Liability of. 

The word‘owner* in S. 21, Buffers Act, has 
been used in its dictionary meaning and also in¬ 
cludes an agent or other persons mentioned in 
S. 2. The question whether an owner who is ab¬ 
sent should or should n)t be prosecuted, and, if 
prosecuted, how he should be dealt with, is one 
which depen is uoon the facts and circumstances 
of each particular case. As a mere proposition 
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of law an absentee owner of a boiler, which is 

bemg u>ed for bis work comes within the purview 

°*j iVl*3 e toilers Act. (Mohamad Noor 

plwo JuCAL Kishore. 16 

Pat. 495=1937 P.W.N. 759=171 IC 143—10 

iS =3 A 8 T C £ X - J * 1054=4 B ' R - 10=18 Pat 

L.T. 7 34=A I.R, 1937 Pat. 500. 

S. 2 (b ) —Boiler—Meaning of definition. 
Ihe meaning of the definition of ‘boiler' in S. 2 

(*) of the Boilers Act is, that the definite and 
clear object of the contrivance should be to gene¬ 
rate steam underpressure. The fact that in a 
particular contrivance though steam is generated 
under pressure, the steam is used only for steri- 
hzing some vessels, cannot take it away from the 
definition of a boiler', for the use to which the 
steam is ultimately put is quite irrelevant to the 
issue. (Mulla, J.) A. S. Acarwal v. Emperor 
I.L.R. 1939 All. 883=41 Cr.L. T 26=184 I r 

lain 2 a7xt%? 9 A L *J* 806=1939 A. Cr C 176— 

S8 fl M A B?ASf J 618=AI *• 1939 A ”- 

Abkari Act (V of 1878). 

Bhagdari and Narwadari Act (V of 1862) 
Borstal Schools Act (XVIII of 1929) 
Children’s Act (XIII of 1924). 

Band Revenue Act (II of 1876). 

City Municipal Act (III of 1888). 

City Police Act (IV of 1902) 

£; v ;J Courts Act (XIV of 1869). 

Civil Medical Code. 

Co-operative Societies Act (VII of 1925) 
Court of Wards Act (I of 1905) 

District Municipal Act (III of 1901). 

District Police Act (VI of 1890). 

Finance Act (1932 as amended in 1939). 

Hereditary Offices Act (III of 1874) 

High Court Civil Circulars (1925). 

High Court Rules (Appellate Side). 

T n/r ” Original Side. 

Jail Manual. 

Khoti Settlement Act (I of 1880 ). 

l^and Revenue Code (V of 1879) 

Land Revenue Rules. 

Local Boards Act (VI of 1923). 

'• . Amendment Act (XIII of 1935) 
Motor Vehicles Act (XIV of 1935) 

„ „ Rules (1905). 

Municipal Boroughs Act(XVIII of 1925) 
Native Shares and Stock Brokers’ Asso 
ciation Rules. 

Pleaders Act (XVII of 1920.) 

Prevention of Adulteration Act(V of 1925) 
Prevention of Gambling Act (IV of 1887.) 
Primary Education Act (IV of 1923). ‘ 
Public Conveyances Act (VII of 1920) 
Regulation (XVII of 1827). 

Regulation (XIX of 1827). 

Rent Free Estates (Inam) Act XI of 1852 
Revenue Jurisdiction Act (X of 1876). 
Survey and Settlement Act (I of 1865). 

Title to Rent Free Estates Act (XI of 
1852). 

(District) Tobacco Act (Ilof 1933). 

Town Tobacco Duty Act (IV of 1857). 

Wages Act (III of 1865). 

BOMBAY ABKARI ACT (V OF 1878),— 
Scope and object of—Introduction of total prohi¬ 
bition of intoxicants— If conte?nplated. 

The primary object of the Bombay Abkari Act 
■'yas to secure Abkari revenue, though some of 
the sections of the Act show that the Legislature 
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intended also to confer power to control the trade 
in drink and drugs, and to obviate abuses which 
might arise from such trades. Nowhere in the 
Act is there anything to suggest that the Legisla¬ 
ture contemplated the introduction of total prohi¬ 
bition of intoxicants as a measure of social 

retorm, and it is obvious that such introduction 
would virtually make an end of the purposes of 

the Act. ( Beaumont , C.J., Wadia, Macklin, Was- 
soodew ^dSen, JJ.) Emperor v. Chinubhai. 
42 Bom.L R. 669 (F.B.). 

—-—S 14-B— Construction — Object of Act — 
Kelevency. 

In construing S. 14-B of the Bombay Abkari 

Act, the Court is entitled tu have regard to the 
objects of the Act. ( Beaumont , C.J., IVadia , 
Macklin , Wassoodew and Sen. JJ.) Emperor v 

Chinubhai. 42 Bom.L.R. 669 (F B.). 

“—( as . amended in 1912)—S. 14-B 

(1) proviso and (2)— Construction and scope — 
Proviso If controls Sub-sec. (2)— il Any person 
or class of persons' ’— Meaning—If includes 
f* • 9 enerQ Hy Notification by Government pro - 
hwiting any person within specified area from pos¬ 
sessing any intoxicant—Legality—If ultra vires. 

I he proviso to Sub-sec. (1) of S. 14-B of the 
Bombay Prohibition Act is clearly a part of Sub- 
sec. (1), and there is no doubt that it is competent 
o Government under Sub-sec. (2) of the section 
o prohibit the possession by any person or class 
°* Pe« on * °f foreign liquor as fully as they can 
prohibit the possession of country liquor. But 
this power to prohibit the possession by any per¬ 
son or class of persons either throughout the 

whole presidency or any local area of any intoxi¬ 
cant will not justify Government in prohibiting 
possession by the public generally. The natural 
meaning of the expression “any person or class of 
persons in S. 14 B (2) is a person designated by 
name or description or a class of persons desig- 
nated. It does not extend to the public generally 
Therefore notification by the Government of 
Bombay under S. 14-B (2) prohibiting the posses¬ 
sion by any person within a specified area of any 
intoxicants (excepting certain specified prepara- 

r °? SS an f no effect * ( Beaumont , 

C.y., Wadia , Macklin, Wassoodew and Sen JJ ) 

Emperor v. Chinubhai. 42 Bom.L.R. 669 (F.B.) 

, .: 43 ~ ''Possession”—Son producing bottle 
containing illicit liquor—Presumption of joint 
possession by son and father~If arises 

il earc r h was made - the son Produced the 

eb ° X fr r° m ™ h,cha bottle containing 

iint »lT°r- Was c 0U u nd - The father was not pre- 

sent at the time of the search. 

w! 1 beforc - a P, res . um Ption could be raised 

Ihlo w r as , ln the J°mt possession of both 

the son and the father, it was incumbent upon the 
Crown to prove that both °f them had either 

k IC ^I Construc, i ve possession of the con- 
traband liquor or the son had such a possession 
that he had it on behalf of himself and his father 
to the knowledge of the latter. ( Rupchand Bila - 
ram and C. Mehta, AJ.Cs .) Dodo Radho v . 
Emperor. 169 I.C. 561=10 R.S. 16=38 Cr.L.J. 

796 (1)=A.I.R. 1937 Sind 154. 

S. 43 (1) (a)—“ Transportation ”— Meaning 
°f Transportation from one place to another — If 
transportation to every place on the route. 

Transportation of an excisable article from one 
place to another does not involve transportation 
to every place between those two places. When 
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the Bombay Abkari Act talks about transport 
from one place to another it means only transport 
from the starting point to the ultimate destina¬ 
tion. It is a question of fact for the Court to 
determine what the destination may be. If a 
man comes to a place and stays there for an ap¬ 
preciable time—and what amounts to an appreci¬ 
able time would have to be considered in relation 
to the purposes of the Act—the Court might hold 
that that place was the destination although it 
appeared that the journey was to be resumed 
subsequently. But merely passing through a 
place in the course of a journey does not amount 
to transporting to that place. 

Norman, / —The word “place” in the definition 
ot “Transport” in the Abkari Act means the place 
from which the journey starts and the place to 
which the liquor or excisable article is ultimately 
taken. It cannot mean every place on the route. 
Where the ultimate destination of the liquor is a 

place where the still-head duty is the same as at 
the place from which the journey starts, it cannot 
be said that there is a transport from a lower to 
a higher still-head duty area merely because the 
journey is through a place where the still-head 
duty is higher, so as to constitute an offence 
under S. 43 (1) (a). ( Beaumont , C. J. and Nor- 

95%/-L Emperor v. Dagadu Shetiba. I.L.R. 
(1938) 49-172 I.C. 764=10 R.B. 295=39 

CrX.J. 197= 3 9 Bom.L.R. 1052=A.I.R. 1938 

Bom. 43. 


43-A— Charge jointly, against three per¬ 
sons—IVhat must be proved. 

W,iere three persons are charged with joint 
“legal possession of liquor, it is incumbent upon 
the Crown to prove (a) that each of the accused 
had either physical or constructive possession of 
the property in question, or ( b ) that one or more 
of them had possession thereof either physical or 
constructive on behalf of themselves and the 
other accused and to their knowledge. ( Rup - 
chand Bilaram and Mehta, A. J. Cs .) Narumal 
Dayaldas v. Emperor. 162 I.C. 263=37 Cr L J 

^ 6 T 8 .. RS - 165=1936 Cr.C. 316=A.I.R. 1936 
Sind 44. 

~ ?, s .' and 53 —Three brothers forming a 

J° mt Hindu family charged under S. 43-/4 — 
Bottles containing liquor found in godown owned 
by~—If evidence of possession by any one of them. 

In order to convict a person of illegal posses¬ 
sion of liquor, it is necessary for the Crown to 
prove that he had knowledge of his possession. 
A person who is unaware that the liquor has 
been placed in his custody cannot be so convicted. 

Where therefore three brothers, who are mem- 

J er . s ,°J a J° lnt Hindu family are accused under 
o. 43-A, Bombay Abkari Act. the mere fact that 
they are members of a joint Hindu family and as 
such own the godown in which the bottles con¬ 
taining the liquor are found concealed, does not 
at all prove that any one of them was in consci¬ 
ous possession of the bottles found there, so as 
to bring them within the purview of S. 53. (Rup- 
chand Bilaram and Mehta. A. J. Cs.) Narumal 
Dayaldas v. Emperor. 162 I.C. 263=37 CrL J 
546=8 RS. 165=1936 Cr.C. 316=A.I R. 1936 
Sind. 44. 

--S. 43 (h )—Burden of proof—Shifting of. 

The burden of proof on prosecution which 
shifts under proceedings under the Abkari Act, 
does not shift until the factum of possession is 
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proved. (Davis, J.C. and Lobo, J.) Emperor v. 
HaJiGhulab Shah. 32 S.L.R. 689=174 IC 
835 = 10 R.S. 269=39 Cr.L.J. 504=A.I.R. 1938 
Sind 80. 

“S. 47— Licensee s liability for acts of servant 
-—“All due and reasonable precautions ”— Construc¬ 
tion of. 

The language u-;ed by the Legislature in S. 47 
of the Bombay Abkari Act is very wide. But a 
statute should be construed not with reference 
to its language, but also its subject-matter and 
object; further in construing the provisions of 
S. 47 regard must also be had to the express 
terms of the limitation contained in the section. 
The section which expects the discharge of a 
duty by the licensee must always be regarded in 
the administration of the law subject to the 
maxim lex non cogil ad impossibilia ant i nut ilia. 
The phrase “all due and reasonable precautions** 
cannot be read as implying “all precautions** 
having no room for loophole whatever. That 
would be an impossible construction. The phrase 
only implies precautions that are reasonable or 
practical and due or necessary and which a pru¬ 
dent and sensible person,would take in endeavour¬ 
ing to prevent transgressions of the terms of the 
license in carrying out the object of the license. 
The licensee's liability must be decided according 
to the circumstances of each case. (Wassoodew 
and Samjee, J J .) Empf.ror v. Ganpat Laxman. 
177 I.C. 665 = 11 R.B. 112=39 Cr.L.J. 933=40 
Bom. L.R. 820=A.I.R. 1938 Bom. 427. 

‘ 7 "‘S. 53 Scope—Liquor found in godown of 
joint Hindu family—Coparceners—If in posses¬ 
sion of liquor. See Bombay Abkari Act. Ss. 43- 
A and S3. 1936 Cr.C. 316=A.I,R. 1936 Sind 44. 
BOMBAY BHAGDARI AND NARWADARI 
ACT (V OF 1862), S. 1— Scope—Lands forming 
unrecognised sub-divisions of bhag—Attachability 
in execution—Appointment of receiver in execu¬ 
tion—Power of Court. 

Lands of a judgment-debtor which are unre¬ 
cognised sub-divisions of abhag cannot be attach¬ 
ed and sold in execution of a decree against him 
in the face of the prohibition contained in S. 1 of 
the Baghdari and Narwadari Act. Nor can the 
Court appoint a receiver in execution in respect 
of such lands. To make such an appointment 
would be to contravene the provisions of the Act. 

( Beaumont , C.J and Divatia. J.) Harilal Chho- 
talal v Chaturbiiai. 165 I.C. 604=9 R.B. 157 
=38 Bom.L.R. 938=A.I.R. 1936 Bom. 399. 

-Ss. 3 and 5—" Recognised sub-division '*— 

Meaning of. 

There can be no doubt that “recognised sub¬ 
division” in the Act means a sub division recog¬ 
nised by Government and not any sub-division by 
partition or otherwise. ( Broomfield and Macklin 
//•) Govindbhai v. Dahyabhal 163 I.C. 632= 

9 R.B. 38=38 Bom.L.R. 175=A.I.R. 1936 Bom. 

201 . 

BOMBAY BORSTAL SCHOOLS ACT 
(XVIII OF 1929), S. 6 (as amended by Act 
XVII of 1935)— Period of detention — Duration 
of—Sentence of tzvo years — Legality. 

Under S. 6 of the Borstal Schools Act as 
amended in 1935 the minimum period of detention 
for which a youthful offender can be sentenced is 
three years. It is not therefore competent to a 
Magistrate to pass a sentence of detention for a 
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p. er .'° d of two years only. (Davis, J.C. and Lobo, 
A J.C.) Emperor v. Kish no Chopo. 30 S L R 
98^163 I.C. 373=9 R.S. 1 (1)=37 C r .L.j! 855 
(2)=1936 Cr C. 661=A.I.R. 1936 Sind 78 J 
-—-S. 6— Previous convictions as evidence of 
criminal habits—Proof—Necessity for—Degree 
of proof. 

Where the evidence of criminal habits or ten¬ 
dencies from which it is to appear to Court that 
it should take action under S. 6 is that of previous 
convictions, the Court should require these pre¬ 
vious convictions to be properly proved before it 
can say that there is evidence from which it can 

appear to the Court that t h e accused is of cri- 

minal habits or tendencies within the meaning of 
Cl. (o) of S. 6. The standard of proof in such a 
case is the same as that required for purposes of 
o. /5, I.Jr. Code. Where the only evidence of 
previous convictions was merely the extracts 
from records of the Central Bureau of finger¬ 
prints and no certificate from jail officer or war- 

ra ?i °j comm ^ men t was produced to prove it, 
Held, that the Court could not on such evidence 
take account of the previous conviction and that 
it could not therefore take action under S. 6. 
{ Davis , J.C. and Tyabji, J.) Emperor v, Abdullah 
KaRim^ I.L.R. 1940 Kar. 83=41 Cr L J. 143= 

335 1 0 268=12 R - S - 161—A.I.R. 1939 Sind 

~ 6 77'R e f e f en ce under—Conditions prece¬ 

dent to — Maintainability. 

Before a case is referred to the High Court 
under S. 6 a reference should be first made to the 
Inspector-General and only when he is of the 
opinion that he cannot by reason of the parti- 
C1 f c| rcumst ances of the case or the provisions 
V transfer a young offender to Borstal 
bchool by his own order or with the previous 
sanction of Government, should any reference in 
such matters be made to High Court. (Davis, J. 

Tip y“ b >'>P Emperor Abdullah Karim. 

Cr L J- 1 « = 18S I.C. 
268—12 R.S. 161=A.I.R. 1939 Sind 335. 

—S. 6 —Scope—Magistrate sentencing ac¬ 
cused below 18 years to two years' rigorous im¬ 
prisonment for one offence and for one year for 
another Direction that in lieu of sentences ac¬ 
cused be detained in Borstal School for three 
years — Legality. 

Where a Magistrate sentences the accused, who 
is found to be under 18 years of age to two years’ 
rigorous imprisonment for one offence and for 
one year's rigorous imprisonment for another, 
the sentences to run consecutively, and directs 
that in lieu of the sentences the accused should be 
detained for three years in a Borstal School, his 
order offends against the provisions of S. 6, 
Bombay Borstal Schools Act. So also the order 
of detention passed should be one for three years 
and not divided up into two parts, i.e., two years 
and one year. S. 6 contemplates not a sentence 
of imprisonment passed under any one particular 
section or sections of Penal Code either con¬ 
current or consecutive, but, an order for deten¬ 
tion for the period prescribed. (Davis, J.C. and 
Mehta, A J (7.) Emperor v. Kundan. 166 I C. 
831=9 R.S. 155=38 Cr.L.J. 320=A.I.R, 1937 
Sind 2. 

-(as amended by Act XVII of 1935), S. 6 

—Scope — If mandatory. 
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The wording of the Bombay Borstal Schools 
Act is designed not only to reform the offender 
but to save him from the stigma of conviction, 
and therefore the Magistrate should follow the 
wording of S. 6 of the Act and should find the 
youthful offender guilty of an offence but should 
not convict him of an offence and should pass in 
lieu of a sentence of imprisonment an order for 
detention within the provisions of S 6. (Davis, 
J.C. and Lobo , A.J.C) Emperor v. Kishno 
Chopo. 30 S.L.R. 98=163 I.C 373=9 R S. 1 (1) 

=37 Cr.L.J. 855 (2) = 1936 Cr.C. 661=A I R 
1936 Sind 78. * * 

BOMBAY CHILDREN ACT (XIII OF 

1924), Ss. 3 (a) and (c) and 22 — Conviction of 
youthful offender—Detention in prison—Certifi¬ 
cate — Necessity. 

Where the accused, convicted of the offence of 
murder, is a child within the meaning of Cl. (a) 
of S. 3, and is a youthful offender within the 
meaning of Cl (c), the Court can lawfully com¬ 
mit him to prison only under the provisions of 
S. 22 after it certifies that the boy is so unruly or 
of so depraved a character that he is not a fit 
person to be sent to a certified school and that 
none of the methods by which a case may be 
legally dealt with is suitable. (Davis, J. C. and 
Lobo, J.) Emperor v. Kauro Mizari. I.L R 
(1939) Kar. 189=11 R.S. 79=39 Cr L.T 996= 
178 I.C. 126 (1)=A.I.R. 1938 Sind 224 


in proceedings under 
7—Person alleging but not proving to be father 
of children concerned —Locus standi to appeal. 

. Quaere :— Whether a person alleging, but fail- 

ing to prove, that he is the father of certain 
children has any locus standi to appeal against an 
order passed in proceedings under S 7 of the 
Bombay Children Act. (Beaumont, C. J. and 
lVadta,J.) Anandi Mahar, In re. 171 I.C 274 
=10 R.B. 187=38 Cr.L.J. 1053=39 Bom.L R 
468=A.I.R. 1937 Bom. 388. ’ 

- S. SI—Revision—Order by District Magis¬ 
trate in appeal—Revision to High Court—Compe¬ 
tency. * 

An order passed by the District Magistrate in 
appeal under S. 51 of the Bombay Children Act is 
revisable by the High Court. Sub-S. (3) of S 51 
cannot be construed as restricting or limiting by 
implication the High Court’s powers of revision 
conferred by statute. ( Beaumont, C.J. and IVadia, 
J.) Anandi Mahar , In re. 171 IC 274—10 R 

i\ 18 7 9 T7 38 B^ L 3k 1053 = 39 BomL R 


- 7 s * 51 (3)—Powers of High Court—Power 

—Limits ^ eri ° d detentl0n °f y°uthful offender 

r» Th Jf P ou , rt i? as » . un . der s * 51 (3) oL the 
Bombay Children s Act, jurisdiction to extend the 

period of detention of a youthful offender sen¬ 
tenced under S. 23 of the Act, provided the ex¬ 
tended period does not exceed the limit specified 
in S. 32 of the Act. There is no limit of time 
within which the revisional powers may be invok¬ 
ed, and the powers can be exercised at any time 
before the expiration of the term of detention 
limited in the order under revision. (Beaumont 
C. J. and Lokur , /.) Emperor v. Mahomed 1A- 
LAM. 184 I.C. 205=12 R.B. 153=40 Cr L T qqq 
= 41 Bom.L.R. 554=A.I.R. 1939 Bom. 37l J ’ 
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BOMBAY CITY LAND REVENUE ACT 

(II OF 1876), S. 8— Superior holder claiming to¬ 
tal exemption from assessment—Durden of proof. 

Where a superior holder claims total exemption 
from assessment to land revenue, the burden is on 
him to show that as the superior holder of the 
property in question he has a right in limitation 
of the right of Government to make an assess - 
ment in consequence of a specific limit to assess¬ 
ment having been established or preserved and 
that that specific limit is nill. ( Lord Macmillan.) 
Kama la Vahoojiv. Collectorof Bomray, 64 
LA. 334=31 S L.R. 665=1937 P.W N. 985=169 
LC. 778—41 C.W.N. 1194=46 L.W. 227=1937 

2' L ’ R 4c2 13=1937 ALr 647=1.L.R. (1937) 
Bom. 756=10 R.P.C. 54=1937 M.W.N 939=3 

B.R. 759=39 Bom.L R. 1046=66 C.L.J. 43=A. 

I.R. 1937 P.C. 271 = (1937) 2 M.L.J. 362 (P.C.). 

BOMBAY CITY MUNICIPAL ACT (III 

OF 1888), 19 (3) and (4)—Scope—Manda¬ 

tory nature of Ward lists—Voters grouped in 
order according to communities — Legality—Right 
of voter to impeach election held on basis of such 
Ust—lf causes injury to franchise or personal 
right of voter—Specific Relief Act, S. 45. 

The provisions of S. 19 (3) and (4) of the City 
of Bombay Municipal Act are mandatory ; but 

there is nothing in them which prevents the voters 
from being grouped in alphabetical order accord- 
ing to communities; the ward lists would still be 
in alphabetical order, though literally the names 
of voters appearing in alphabetical order are 
grouped according to the communities to which 
they belong. Nor would an electorate be any the 
less a joint electorate, even though its component 

^ m tn erS ^ r L ?. rouped ac cording to the communi¬ 
ties to which they respectively belong. It cannot 

be said that the ward lists so prepared are in 
matena 1 deviation from S. 19 (3) and (4). Even 
if the ward lists are not literally prepared in 
accordance with the provisions of those sub¬ 
sections, they are substantially so prepared, and in 
the absence of any allegation and proof that any 
injustice has resulted to any one on that account! 
it cannot be held that there is no proper electoral 
roll or that the elections held under that roll are 

in law a nullity. Such lists are not illegal and it 

cannot be said that any voter who is in fact enrol¬ 
led as such m his vvard is injured from exercising 
his right to vote. There is really no act or omi"- 

suc . h . a ca<? e which can be said to really 
interfere with or cause injury to the franchise or 
personal right of a voter, so as to entitle him to 
an order under S. 45, Specific Relief Art atraincf 
the Election Officer. (IVadia, / ) Shankar 

203—12 CI R A B C( ?mi irS ii I0N B R 0F Rombay - l 86 I.C. 
1939~Bom «l. 301=41 Bom L R - 9 “=AJ.R. 


59 * 

BOM. CITY MUN. ACT (1888), S. 217. 

S. 33 of the City of Bombay Municipal Act only 
comes into operation after the declaration of the 
results of an election is complete under S. 32, and 
it does not take away a voter's right, if any, to go 
to the High Court in a proper case under S. 45 of 
the Specific Relief Act even before the declara- 
f the result is completed. The remedy under 
33 would be the more complete remedy: and a 
voter cannot say that he has no other remedy 
whatsoever, though before the declaration of the 

he , has technically no remedy 
under S. 33. {Wadta, /.) Shankarlal v. Muni- 

^ PA ^ ( ^? lMMISSI0NER 0F Bombay. 186 I C 203= 
B 2 O nf‘481 301 “ 41 BomL - R • 911=A.I.R. 1939 

Ss. 106 and 110— Loan by corporation _ 

Issue of debentures with option of renewal—If 
compulsory. J 

S. 106 of the City of Bombay Municipal Act 
gives to the corporation power to borrow on the 
security of debentures and S. 110 provides for 
debentures in a certain form. But the corpora¬ 
tion is not compelled under the Act to borrow, 
and in the second place, having decided to borrow 
although they are compelled to issue debentures’ 
they are not compelled to issue debentures con¬ 
taining a right or option of renewal. {Beau¬ 
mont, C.J. and Wadta,J.) Vishwanath Sada- 
shiv v. Municipal Corporation of the City of 
Bombay TL R. (1938) Bom. 715=177 I.C. 636 

^ 11 Aik 108 — 40 Bom.L.R. 685=A.I.R. 1938 
Isom. 410. 


—-S 140 —“Property tax"—Meaning of— 

Charge for water supplied to premises by meter— 
™ a r l!* re °f 1/ a charge on Premises. 

Charges for water supplied by meter to pro- 

S c 7Jn *?.r'rST'VW* ? “P r °perty tax" under 
S. 140 of the City of Bombay Municipal Act and 

are not a charge on the premises under S. 212 of 

the Act. S. 212 in terms imposes a charge in 

respect of property taxes. due, which taxes 

include water-tax, but do not include the charge 

by meter under S. 169. S. 169 distinguishes a 

charge by meter from a water-tax. (Beaumont. 

C.J. and Blackwell, J.) Municipal Corporation 

of thf. City of Bombay v. Haji Eisa Haii Oos- 

man. 60 Bom. 232=161 I.C. 10=8 R.B. 300= 

37 Bom. L R. 1017=A.I.R. 1936 Bom. 49. 

“• Construction—Charge for water 

__I f - a. _ t r i 


—— Ss. 28 (k) and 32—Scope — If mandatory. 

The provisions of Ss 28 (k) and 32 of the City 
of Bombay Municipal Act are mandatory; and so 
long as an election has not been called in question 
the Municipal Commissioner cannot forbear to 
act under Ss. 28 (k) and 32. ( IVadia, J.) Shan¬ 
karlal v. Municipal Commissioner op Bombay 
186 I.C. 203=12 R B. 301=41 Bom.L R 911-A 
I.R. 1939 Bom. 481. A * 

'S. 33— Scope — Remedy under—If excludes 


t -— x kj i >V<UCI 

by meter If water-tax—If a charge on premises. 
^ee Bombay City Municipal Act, S 140. 60 
Bom. 232=37 Bom.L.R. 1017=A.I.R. 1936 
Bom. 49. 

-S 212 Applicability—Charge for water 
supplied by meter—If a charge on property. See 
“or** Q TY Municipal Act, S. 140. 60 Bom. 
232=37 Bom.L.R. 1017=AI.R. 1936 Bom. 49. 

“-r S ?V 217 „ a J? d 219— Scope-Chief Judge of 

Loiirt of Small Causes hearing municipal appeal — 

// Court or persona designata— Writ of certiorari 
nigh Court's jurisdiction to issue—Grounds for 
issue of zvrit—Erroneous decision . 

The High Court has power to issue a writ of 
certiorari in respect not only of the orders of 
Subordinate Courts, but also of the proceedings 
o any tribunal or officer, who, though not a 
Court, IS yet acting judicially. It is true that the 

LniPi Inn erf* r \f fk a P_i. r> t 


_ ^ vv uvuuL i uuiv.iau y• il in rriip inai me 

application "under S~ 45! 5 pecfic 'lieUef~‘Let Sefore 1 Snot & °f l he Causes Court.Bomba y : 

declaration of result of election. ’ ‘ J J*"® 1 * Court when hearing municipal appeals, 

'blit acts as a Persona designata, as the wording of 
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S / 217 °i th , e . City of Bombay Municipal Act 
hl°Z S t' h,S dec ! sl °. n >s a judicial act, and if 
tml h °, Ut jurisdiction or in excess of his 

legal authority, his act can be controlled by the 
rlagh Court by a writ of certiorari or prohibition, 
as the case may be, S. 219 does not affect the 
power of the High Court to issue a writ of 

tZr°( an ln Such cases - The Hi S b Court has 
therefore power to issue a writ of certiorari if a 

CiSC 's made out. Before a writ can be 

issued two conditions have to be fulfilled : (1) the 

0ffi - Ce T- l vl ? ose act is complained of 
must be acting judicially, and (2) the act com¬ 
plained of must be without jurisdiction or in 
officer °R th f e Ie ^ authori ‘y Of that tribunal or 

diVtinn tn B H ‘ *3 ° fficer °r tnbunal having juris- 
diction to decide a question cannot be said to have 

acted in excess of the legal authority if thedeci- 
rh!!f h T ap i’ enS f t0 u b c wro,, g- The fact that the 

lv intci U< ^ 8 t e H ^ mad Cause Court has wrong- 
Y' ntl ccpreted the sections of the Municipalitifs 

, Act and has thus arrived at an erroneous deci- 

rZri d °( e Marhl } USt ‘5V h ! ‘ SSU r e ° f 3 Writ ° f Cer,t °- 
£ c n {M % khn and Lokur, JJ.) Muljef. Sicka 

f8? C lV'R-”lTp P B L COMMISSIONER OF BOMBAY. 

-7/fp- 8 =12 BB. 395=3 Fed. L. J. 61 (HC) 

V 84=A1R - 1939 Bom. 471 . 

< a. zip—if takes away High Court's power 

IVrZrUZ cert }°™ ri i, n respect of decision 

fND219 41 B B M om Y L C R T 984. UNICIPAL ACT ’ Ss ’ 217 


AND 
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. The c object of requiring a licence for the keep- 

m Au ?^ tlcle r s mentioned in Part III c f Sch. M 
ot the City of Bombay Municipal Act, is to safe¬ 
guard the public against nuisance or danger 
Timber is not used in Part III of Sch. M, in any 
technical sense; it only means wood used for 

c U L d ! I ! g J 0rcarpe . ntr y > “Timber" in Part III of 
Sch. M does not include plywood. Keepirg ply- 

wood for sale without licence is not an offence 
under S. 394 (1) (5), for which the person keep- 
ing it can be convicted. ( Beaumont , C J. and 
rvassooaew, J .) Emperor v. Ahmedallt Esuf- 
falu 175 I.C. 358=39 Cr.L.J. 575=10 RE 
537=40 Bom. L R. 322=A.I.R 1938 Bom. 282. 


i7. ( - 7' d 31 . P ° wer s of Commissioner under — 

owner ? e , q . ms !‘ es ,°f vohdity—Notice requiring 
owner within 15 days to connect unconnected 

Va S lidity a ‘ er l ° municipal storm water drain— 

Ci T v h “ e a , U ! ho f riSed hy S. 231 of the Bombay 

occuoiLrJ ^ Ct 1S ° ne re 9 UIrln £ the owner or 
occupier of a house to make a drain of the 

t . herel " specified, that is to say, of such 

” oear to'Vhe ^ d de ? cr .‘P tion and so forth as may 

served hv th .^ l 5 :0 ™ miss . loI ? er necessary. A notice 
served by the Commissioner on the owner or 

™ PleF house squiring him within 15 days 
to connect the unconnected waste water of the 

«w!! leS . nd y a ? tIn S Places to the municipal 
storm water drain at a particular place after 

obtaining necessary permit of the owners of the 

dra i", ls a sufficient notice to comply with 
b. 231. ( Beaumont , C.J. and IVassoodew J) 
Emperor v. Eugene Miranda. 175 I C 1001—11 

?20 B =i.iri 3 9 9 38 C B r o^ J 31 6 5 84 (2)=4 ° B ° m - L * 


- S. 384-A Liability of owner of building 
for act of tenant. y 

. S. 384-A of the City of Bombay Municipal Act 
js a penal provision and must be construed strict¬ 
ly; the owner of a building cannot be held liable 
tor an act of the tenant, when he is not himself 
using the premises for any prohibited purpose. 
Ihe language of the section is not appropriate to 
the case of the owner unless he is also the occu- 
PJ. er » and uses the premises. (Broomfield and 
Macklm, JJ.) Emperor v. Dattatraya Ram- 
Chandra. 180 I.C. 97=11 R.B. 290=40 Cr L T 
343=41 Bom.L.R. 82=A.I.R. 1939 Bom. 95. 


-T- A, 39 l (1) and Sch. 

limber' — Plywood—If timber. 

Q.. D.- 3 8 


M, Part III 


S. 394 (4) ia) and (b )—Discretion of 
Commissioner under-Licence for melting vege¬ 
table oil—Breach of condition in licence-Refusal 
to renew licence — Propriety. 

Under S. 394 (4) (a) of the City of Bombay 
Municipal Act, the Commissioner has a discretion 
to issue a licence for carrying on the business of 
melting vegetable oil subject to such conditions 
and restrictions as he shall think fit to prescribe 
e.g., he can impose a condition to the effect that 
ghee or butter or other animal fat, whether un- 

mixed or mixed with vegetable oil or with other 
subject shall be kept on the premises ” And 
under Cl. (b) of S. 394 (4), he has likewise the 
discretion to refuse to renew the licence on the 
ground that the licensee has infringed the condi¬ 
tion imposed. The imposition of such a condition 
is not ultra vires. ( Kania , J.) Pachan Ladha 

z; Municipai. Comaussioner. Bombay. 60 Bom 

SSSFlK ^ 9 26 R 4. B - 54=38 Bom L R - «« 

--S. 411— Construction—Power of Municipal 

Commissioner to refuse licence or renewal of 
licence for butcher's shop — Discretion—Exercise 
of—Interference by Court—Specific Relief Act, 

J • . 

S. 411 of the City of Bombay Municipal Act, in 
terms, deprives every citizen living within the city 
or to whom the Act applies, of the power to carry 

on the business of a butcher, and the only excep¬ 
tion is the grant of a licence by the Municipal 
Commissioner and carrying on the trade of a 
butcher in conformity with the terms of that 
licence. The Commissioner has power under that 
section either to grant a licence or refuse to 
grant or to refuse to renew a licence for carrying 
on the business of a butcher within the city So 
long as the Commissioner exercises his power in a 
proper manner, *.<?., not arbitrarily or for an 

ulterior motive, and the discretion is exercised 
for the proper Municipal administration in 
accordance with the considered policy of the 
Municipality, the High Court will not be justified 
in interfering with the exercise of that discretion 
under S. 45 of the Specific Relief Act. (Kania, 

J.) .r akir Mahomed Malang v. Municipal 
Commissioner of Bombay. I.L R. (1937) Bom. 
774=171 I.C. 331=10 R.B. 191=39 Bom.L.R. 
536=A.I.R. 1937 Bom. 395. 

—S. 527 —Applicability—Act done in pursu¬ 
ance of contract authorised but not required by 
Act — Suit against corporation — Limitation -L 
Period of six months—Starting point of. 

The protection of S. 527 of the City of Bombay 
Municipal Act extends only to acts done in 
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direct execution of the powers conferred by that 
Act of the local authority or corporation, and 
does not cover acts done in pursuance of contract 
which the local authority or corporation is em¬ 
powered to enter into, but is not required to enter 
into, by the Act. Plaintiff and N were joint 
holders of eight debentures issued by the corpo¬ 
ration of Bombay, under the terms of which 
either the plaintiffs or any of them or N could 
deal with them. N died on 13—7—1930, and 
shortly after, A, to whom the debentures 
had been handed over for collection wrong¬ 
fully dealt with them by forging an endor¬ 
sement by N in favour of himself and of a nomi¬ 
nee for himself and subsequently endorsing them 
over to a Bank. The Bank lodged the debentures 
with the corporation who cancelled them and 
issued fresh debentures . to the Bank. On 
30^—11—1932, plaintiffs wrote to the corporation 
pointing out that A had forged N*s signatures 
and asking the corporation to return the original 
debentures to the plaintiffs. They sent a remin¬ 
der on 15—?—1933. On 6—3—1933, the corpora¬ 
tion wrote to the plaintiffs asking them to wait 
for their next letter and to take no action in the 
meanwhile. After further correspondence the 
corporation wrote on 27—7—1933 to the effect 
that it was not possible to reply definitely, but 
that they could not give a definite promise to 
admit or deny the plaintiffs’ claim and that they 
require to keep in view their position as against 

all parties concerned. On 11—8—1933, the plain¬ 
tiffs filed a suit against the corporation for a 
declaration that the endorsement of N on the 
debentures was a forgery, and that the plaintiffs 
were the owners of the debentures and they 
further asked that the defendants may be ordered 
t 0 transfer and hand over to the plaintiffs the 
said debentures, or alternatively, to pay the plain¬ 
tiffs the market value thereof together with 
accrued interest. 

Held, (1) that the action was clearly in tort and 
not in contract; (2) that the issue of a debenture 
containing an option of renewal, and the giving 
effect to that option were not acts done in direct 
execution of any power contained in the Act, but 
were acts done under a contract authorised, but 
not required, by the Act; (3) that the wrongful 
action charged against the corporation not being 
an action directly required by the statute, S. 527 
of the Act had no application to the case ; (4) that 
assuming S. 527 applied to the case, the cause of 
action for suit did not arise until a demand was 
made for return of the debentures and that 
demand is refused, and as the cause of action did 

o ari * e until 27 —7—1933, the suit filed on 

^ J933 was well within time. ( Beaumont , 
C./. and Wadia % J.) Vishwanath Sadashivz/. 
Municipal Corporation of the City of Bombay 

I.L.R. (1938) Bom. 715=177 I.C. 636=11 R B’ 

108=40 Bom.L.R. 685=A.I.R. 1938 Bom. 410. 

I 

BOMBAY CITY POLICE ACT (IV “OF 
1902), S. 22 (b) and (c), Rr. 1 and \2—Applica¬ 
bility—Parking of motor car . in front of owners 

place of business for driving owner home _ 

Offence — Conviction — Sustainability. 

S. 22 (c) of the Bombay City Police Act speaks 
about regulating conditions under which vehicles 
may remain standing in streets and R. 1 framed 
under that sub-section speaks of a person allow- 
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ing his vehicle to be halted or kept standing at 
any street, while S. 22 ( b ) and R. 12 framed there¬ 
under are quite general and speak of any person 
occupying a portion of a street and thereby caus¬ 
ing obstruction or inconvenience to the public. 
Petitioner, a chauffeur, kept his car near the kerb 
on a public road in front of a shop, which was his 
master’s place of busine>s, where he took it in 
1 order to drive his master home at the close of the 
day. He was prosecuted and convicted under 

R. 12 framed under S. 22 ( b ) of the Bombay City 
Police Act. 

Held, in revision, that the R. 12 did not apply 
to the case, and that the case fell under the speci¬ 
fic words of Cl. ( c ) of S. 22 and the rule framed 
thereunder, rather than under any rule under 

S. 22 (6) of the Act; but that there being no 
proof that the obstruction was wilful, the convic¬ 
tion was wrong in law and must be set aside. 
(Barlee and Divatia, JJ) Emperor v. Bhana 
Makan. 163 I.C. 847=9 R B. 50=37 Cr L J. 
883=38 Bom LR. 432=1936 Cr.C. 702=A.I.R. 
1936 Bom. 256. 

-S 22 (c), R. 1— Conviction under — Essen¬ 
tials—Proof of wilful obstruction. 

An obstruction under R. 1 framed under S. 22 
(c) of the Bombay City Police Act must be wilful; 
and there can be no conviction under that rule 
unless that element is proved. ( Barlee and 

1 Divatia , JJ.) Emperor v. Bhana Makan 163 
I.C. 847=9 R.B. 50=37 Cr L.J. 883=38 Bom. 
L R. 432=1936 Cr.C. 702=A.I.R. 1936 Bom. 
256. 

-S. 27— Construction and scope—Order 

under—Conditions for making—Commissioner's 
power to deport dangerous or undesirable charac¬ 
ter. 

S. 27 of the City of Bombay Police Act is of 
very limited application, and it is one of a group 
of sections which confer upon the Commissioner 
of Police power to deal with various emergencies 
so as to secure the public safety, and the orders 
to be made by the Commissioner under those 
sections are mainly of a strictly temporary 
character. It is clear from the language of S. 27 
} that the foundation for any order under the sec¬ 
tion is the movements or encampment of any 
gang or body of persons. Before any action can 
be taken under the section it must appear to the 
commissioner that the movementsor encampment 
of a gang or body of persons are or is causing or 
calculated to cause danger or alarm, or a reason¬ 
able suspicion that unlawful designs are enter¬ 
tained by such gang or by any member or mem¬ 
bers thereof; then only can the Commissioner 
give directions to the members of the gang or 
body. He has no power under the section to 
deport any one whom he regards as a dangerous 
or undesirable character apart from his actions 
as a member of a gang or a body of persons 
moving or encamping in the city. ( Beaumont , 
C.J., Rangnckar, IVadia and IVassoodew, JJ.) 
Emperors. Yarmahomed Ahmedkhan. I.LR. 
(1938) Bom 403=176 I.C. 839=11 R B. 53=39 
Cr.L.J. 792=40 Bom.L.R. 483=A.I.R. 1938 
Bom. 338 (F.B.). 

-—S. 27 —Order under—Validity—If can be 

impeached in Court of law—Prosedition for dis¬ 
obedience of order — Duty pf Court—Burden of 
proof. 
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An order made under S. 27 of the City of Bom¬ 
bay Police Act is, it is true, an order made by an 
executive officer and is not subject to appeal or 
revision in any Court. But that is very different 
from saying that when an attempt is made to 
impose a penalty for breach of an order under 
S. 27, the validity of the order cannot be impeach¬ 
ed. In all charges before a Magistrate under 
S. i28 of the Act for disobedience of an order 
under S. 27, it is incumbent upon the Magistrate 
to be satisfied, first, that the accused was inform¬ 
ed by the Commissioner of the charge against 
him with sufficient particularity to enable him 
to answer the charge, and that he was given 
an opportunity of answering; and, secondly, that 
there was material before the Commissioner of 
Police on which he could properly hold that the 
conditions of S. 27 had co ne into ooeration. In 
a prosecution under S 128, the burden is not on 
the accused to show that the order is invalid ; the 
Durden is on the prosecution to satisfy the Court 
that the order alleged to have been disobeyed 
•>vas a valid one. There is no reason why the 
Commissioner should not give evidence before 
the Court as to the general character of the 
material which he had before him. ( Beaumont, 
C.J., Rangnekar, IVadia and Wassoodew , //.) 
Emperor v. Yarmahomed Ahmedkitan. I.L.R. 
(1938) Bom. 403=176 I.C 839=11 R.B 53=39 

Cr.L.J. 792=40 Bom.L.R. 483=A.I.R. 1938 
Bom. 338 (F.B.). 

——S. 70—Scope—If subject to S. 167 (2), Cr. 

EmSIm!?, c " p - CoKi s ' 167 «>• AIE 


——;S. 128— Charge under—Burden of proof— 
Validity of order d'sobeyed—If can be gone into. 
See Bombay City Police Act, S. 27. 40 Bom L. 
R. 483 (F.B.). 

?r?r 1 ^ A i^^ IV i L cou RTS REGULATION 

OF 1827), S. 26—Law to be applied in the 

t ri *‘ See Conflict of Laws. 39 Bom. 

JL#.K. 13Z4. 

BOMBAY CIVIL COURTS ACT (XIV OF 

1869) S. 8— Applicability—Suit for account in 
Second Class Sub-Court in Bombay—Plaint valued 
at Rs. 200— Decree for over Rs. 5,000— Appeal— 
Forum. 

In a suit for account filed in the Court of a 
Second Class Subordinate Judge in Bombay, the 
plaint was valued at Rs. 200, but the decree 
passed was for over Rs. 5,000. 

Held, that S. 8 of the Bombay Civil Courts Act 
was the law governing appeal, and under that 
section, the appeal lay to the District Court and 
not to the High Court. (Macklin and Sen, JJ.) 
Gopal Trimbakrao v Chimabai Prabhakar. I. 
L.R. (T938) Bom. 833=11 R.B 146=178 I.C. 
116=40 Bom.L.R. 1040=A.I.R. 1938 Bom. 464. 


*-—S. 23 (5) —Construction and scope—Trans¬ 

fer of suit—Powers of Subordinate Judge -If 
controlled by S. 24, C P. Code—Transfer of suit 
after another Judge has taken cognizance—Com¬ 
petency. 

V The powers of transfer of suits conferred on a 
•Subordinate Judge by 23 f5) of the Bombay 
Civil Courts \ct are controlled by the provisions 
of S. 24 of the C. P. Code and are necessarily 
limited to administrative orders allocating 
business. Consequently an order by a Subordi- 
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nate Judge transferring a suit pending before 
another Subordinate Judge and after the latter 
had taken cognizance of the suit to some other 
Judge is incompetent. (Wassoodew , /.) Atam 
Ibram v. Hava Btbi I.L.R. (1939) Bom. 472= 

41 Bom.L R. 892=185 I.C. 813=12 R.B. 266= 

A.I.R. 1939 Bom. 485. 

S. 24—7/ controlled by S. 8, Suits Valuation 


Act—Suit for declaration and injunction—Reliefs 
valued at Rs. 230— Properties worth over Rs . 
15,000— Valuation for jurisdiction—Second class 
subordinate Judge—Jurisdiction to try. 

S. 24 of the Bombay Civil Courts Act has to be 
read with S. 8 of the Suits Valuaiion Act, which 
again must be read with the Court Fees Act. 
Under S. 7 (IV) (c) and (d) of the Court-Fees 
Act a suit to obtain a declaratory decree with 
consequential relief or for an injunction has to be 
valued according to the amount at which the 
relief sought is valued in the plaint. The same 
is the value for purposes of jurisdiction. Where 
the plaintiff values the suit at Rs. 230, though the 
properties which are the subject-matter of the 
suit are worth over Rs. 15,000, the valuation for 
jurisdiction is governed by S. 8 of the Suits 
Valuation Act which must affect the construction 
of S. 24, Bombay Civil Courts Act. A second 
class subordinate Judge has therefore jurisdiction 
to tr\ the suit, though the properties are worth 
more than Rs. 5,000. ( Beaumont, C.J. ) Jamna- 
DAS V. Chandulal. I.L.R. (1937) Bom 623= 
168 I C. 449=9 R.B. 369=39 Bom.L.R. 138=A. 
IR. 1937 Bom. 167. 

--?• .26 —Appeal — Forum—Administration 

suit — Subject-matter valued for court-fees at sum 
belozv Rs. 5,000— Plaint returned by First Class 
Subordinate Judge for presentation to proper 
Court — Appeal—If lies to District Court or to 
High Court—Sind Courts Act, S. 8. 

In suit for administration the court-fees paya¬ 
ble determine the jurisdiction of the Court and 
the Court to which an appeal lies depends not 
upon the pecuniary jurisdiction of the Subordi¬ 
nate Court, but on the value of the subject-matter 
in dispute. Hence, where the subject-matter 
valued for purpose of court-fee is below Rs. 
5,000 and First Class Sub-Judge has returned the 
plaint for presentation to the proper Court an 
appeal from his order lies to the District Court 
and not to the High Court. Since the Subordi¬ 
nate Tudge does not decide the suit in such a case, 
an appeal does not lie to the High Court under S. 
26, Bombay Civil Courts Act. S. 8 of the Sind 
Courts Act is the appropriate section. The 
Bombay Civil Courts Act, the Sind Courts Act, 
and the Suits Valuation Act must be read with 
the Court-Fees Act. (Davis, J.C. and Tyabji, /.) 
Kalawantibai v. Udhavdas Girdharidas. I L. 
R (1940) Kar. 1=185 I.C. 244=12 R.S. 154= 

A I.R. 1939 Sind 305. 


-—Ss. 26, 28-A and 32 — Appeal — Forum — 
Suit below Rs. 5,000 —Decision of Sub-Judge, 
First Class—Appeal to High Court—Competency. 

Where a suit is filed against the manager of the 
Incumbered Estates in Sind in the Court of the 
Subordinate Judge, First Class, but the subject- 
matter of the suit is below Rs. 5,000, an appeal 
from the decision of Subordinate Judge lies to 
the District Court and not to the High Court. 
Jurisdiction is determined by pecuniary conside- 
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rations and not by the powers of the Subordinate 
Judge. {Davis, J.C. and Mehta, A J.Cs ) Natha- 

SINGH MULSINGH V. MANAGER, INCUMBERED 

Estates in Sind. 30 SLR. 335—9 R.S. 107= 
165 I.C. 742=A.I.R. 1936 Sind 190. 

-S. 26—Suit for administration of estate in 

Court of First Class Subordinate Judge valued at 
Rs. 200-— Decree — Appeal — Forum — High Court 
or District Court. See Court-Fees Act, S. 7 (iv) 
(/) and (v). 38 Bom L.R. 754. 

-—S. 40— Clerk authorised to receive and 
register plaints—Power to accept plaint outside 
Court hours and outside Court buildings — C. P. 
C., O. 4, R. 1. 

There is nothing in O. 4, R. ], CP. Code, to 
suggest that the plaint must be presented during 
Court hours or within the precincts of the 
Court. The clerk of the Court who is a duly con¬ 
stituted officer of the Court with power to accept 
a plaint under S. 40 of the Bombay Civil Courts 
Act can accept plaints outside office hour, and out¬ 
side the Court buildings, although he is not bound 
to so accept. ( Beaumont , C. J .) RatanJoya- 
kisan Shukla v. Bapu Hiraji Kunbi I.LR I 
(1937) Bom. 136=166 I.C. 896=9 R.B. 261=38 
Bom. L.R. 1196=A.I.R. 1937 Bom. 25. 

BOMBAY CIVIL MEDICAL CODE, R. 7— 

Applicability—If confined to cases brought to 
hospitals by police—'Brought"—Meaning of. 

The word “brought” in R. 7 of the Bombay 
i^ivil Medical Code should not be unduly stressed ; 
U really does not mean more than “is admitted.” 
Rule 7 cannot be regarded as having reference 
only to cases brought to the hospitals by the police 
themselves. ( Broomfiled and Norman , JJ.) S.D. 
Marat he*/. Pandrang Narayan. I.L.R. (1938) 
Bom 770=177 I.C. 589=11 R.B. 98=40 Bom. 

L.R. 825=39 Cr.L.J. 903=A.I.R. 1938 Bom 
419. 

BOMBAY CO-OPERATIVE SOCIETIES 
ACT (VII OF 1925), Ss. 54 and 59 (1) (a)— 
Award under—If "decree"—Application for exe¬ 
cution within three years of Registrar's certificate 
—If barred—Limitation Act, Art. 182. 

An award of an arbtrator made under S. 54 is 
not a decree of a Civil Court within the meaning 
of Art. 182 of the Limitation Act. An application 
for execution of such an award within three 
years of the grant of a certificate by the Regi¬ 
strar under S. 59 (1) (a) of Act is in time and not 
barred. 

Quaere. —Whether the award, on the grant of a 
certificate under S. 59 becomes a “decree of a 
Civil Court” within the meaning of Art. 182of the 
Limitation Act. ( Beaumont , C.J. and Wadia, J.) 
Rachavendra v Industrial Bank, Gui.edcup 
165 I.C. 512=9 R.B. 147=38 Bom.L.R 927= 
A.I.R. 1936 Bom. 396. 

--—Ss. 54 and 57— Scope and effect — Award by 

arbitrator — Suit to set aside on ground of fraud 
and undue influence—Jurisdiction of Civil Court. 

The terms of S. 37 of the Bombay Co-operative 
Societies Act pruna facie show that the award of 
the arbitrators or a decision by the Registrar or 
his nominee cannot be called in question in any 
Civil Couit. When a question may arise as to 
whether there has been undue influence or fraud 
in any transaction involved in the reference to the 
Registrar under the Act, that would be a question 
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for the arbitrator to decide and would not be a 
matter on which a Civil Court would be competent 
to inquire. It is not open to a Civil Court to go 
behind the award of the arbitrator and to call in 
question any matter which might have arisen in 
connection with the decision of the dispute which 
necessitated that award. {Wadia and Sen,JJ .) 
Dharwar Urban Co-operative Bank, Ltd. v. 
Ramchandra. 169 I C. 439=10 R B. 27=39 
Bom. L.R. 249=A.I.R. 1937 Bom. 231. 

--Ss. 57 and 59 — Award—Executability by 

Civil Court. 

Awards made under the Act which have become 
final are not liable to be questioned by Courts 
under S. 57 and are under S. 59 executable by 
Civil Court in the same manner as decrees of 
Civil Court, being effective from the date on 
which they are made and not only from the date 
when they are filed. {Tyabji, J.) Karachi 
Urban Co-operative Bank v. Sahibdin Alan- 
din. A.I.R. 1940 Sind 147. 

-S. 59 (1) fb) — Award — Execution — Sale 

proceeds tn hands of Collector — Liability to 
attachment at the instance of other creditors — 
Rateable distribution—Right of. 

S. 59 (1) (b), Bombay Co-operative Societies 
Act, provides for the execution of an award ac¬ 
cording to law applicable for the recovery of 
arrears of land revenue. Where therefore an 
award under the Bombay Co-operative Societies 
Act is executed under S. ^9 (1) (5) of that Act 
according to the procedure provided for 
recovery of arrears of land revenue by the sale of 
the judgment-debtor's land, the sale proceeds in 
the hands Qf the Collector are not liable to attach¬ 
ment at the instance of other creditors of the 
person whose land is sold as the sale proceeds 
are specifically to be applied in payment of the 
claim of the person obtaining award. The 
principle of S. 73, C. P. Code, cannot be applied to 
such case. ( Lobo , J.) Khudabadi Amil Co¬ 
operative Credit Bank, Ltd. v. Hyderabad Amil 
Co-opfrative Urban Bank, Ltd. I.L.R. (1939) 
Kar. 104=176 I.C. 709=11 R.S. 32=A.I.R. 1938 
Sind 157. 

-- S. 59 (1) (b)—Collector acting under— If 

“Court”—Proceedings under— If step in aid of 
execution. See Limitation Act, Art. 182 (5), 
40 Bom.L.R. 889. 

-— S. 70 — Scope—Mandatory nature of— 

failure to give requisite notcie — Effect. 

The terms of S. 70 of the Bombay Co-operative 
Societies Act are mandatory, and the omission to 
give the notice as required by the section makes a 
suit unsustainable in limine. ( Wadia and Sen, 
JJ.) Dharwar Urban Co-operative Bank, Ltd. 
v. Ramchandra 169 I.C. 439=10 R.B. 27=39 
Bom.L.R. 249=A.I.R. 1937 Bom. 231. 

BOMBAY COURT OF WARDS ACT (I OP 
1905), Ss. 4 (1) and 10 (1) {a)—Relative scope 
and distinction—Temporary custody of land¬ 
holder's property under S. 10 — Effect of — Sub¬ 
sequent execution of promissory note by land¬ 
holder—Subsequent assumption of superinten¬ 
dence by Court of Words—If relates back to date 
of temporary custody—Suit on promissory note — 
Maintainability — 5*. 37. 

Taking temporary custody of the property of a 
disqualified landholder under S. 10 (1) (a) of the 
Bombay Court of Wards Act is not the same thing 



CIVIL, CRIMINAL AND REVENUE. 



BOM. COURT OF WARDS ACT (1905), 

S. 31. 

as the assumption of superintendence of his pro¬ 
perty under S. 4 (1) of the Act. The two kinds 
of orders have to be distinguished in nature and 
importance. The conditions necessary for assum¬ 
ing superintendence under S-4 (l) are: (1) dis¬ 
qualification under S. 5; (2) previous sanction of 
the Government; (3) the actual assumption by the 
Court .of Wards or some declaration to that 
effect; and (4) notification in the Government 
Gazette setting out the fact of assumption and the 
date of the sanction. If these conditions are ful¬ 
filled, then only the property of the landholder is 
deemed to be under the superintendence of the 
Court of Wards. The Act never intended that 
the assumption of superintendence by the Court 
of Wards under S. 4 (1) should relate back to the 
temporary custody under S. 10 or the order for 
it. S. 37 of the Act has no application to a 
liability incurred by the disqualified landholder 
prior to the assumption of superintendence under 
S. 4(1), though after the taking of temporary 
custody under S- 10. Where after the Court of 
Wards have taken temporary custody of the pro¬ 
perty of a disqualified landholder the latter 
executes a promissory note and the sanction for 
the assumption of superintendence under S. 4 (1) 
is given by the Governor in-Council only sub¬ 
sequently, the property of the landholder must 
be deemed to be under the superintendence of the 
Court of Wards only from the date of such sanc¬ 
tion, and he becomes a Government ward only as 
and from that date. The promissory note execut¬ 
ed prior to such date does not fall within the 
prohibition of S 37 of the Act, and there is no 
legal bar to a suit being maintained on it in a 
Civil Court. 

Tyabji, J. —The order for the temporary 
custody and protection of the property is not 
linked up with the scheme of the Act for the 

assumption of superintendence ; whereas S. 37 is 

a necessary corollary of the assumption of super¬ 
intendence. To give to an order under S. 10 (1) 
(a) the effect for which the Act requires compli¬ 
ance with Ss. 4,5, 13 and 14, would not be giving 
efficacy to the Act, but setting the Act at nought. 
( Rangnekar , Ag. C. J. and Tyabji , /.) Bombay 
Namdeo Co-operative Agency. Ltd v. Virdha- 
VAL. 170 I.C. 162=10 R.B. 55=39 Bom.L R 
I89=A.I.R. 1937 Bom. 266. 

—S. 31— Applicability and construction—Suit 
on promissory note executed by ward's ancestor — 
Suit against ward as legal representative of maker 
of note—Notice of suit — Necessity. 

The words “suit relating to the person or pro¬ 
perty of any Government ward,” in S. 31 of the 
Bombay Court of Wards Act are very wide and 
include a suit to enforce the liability of a ward as 
legal representative of his deceased ancestor 
under a promissory note executed by such 
ancestor, in other words, the section applies to a 
suit in which the liability sought to be enforced 
against the property was incurred before the 
property was acquired by the defendant. Notice 
of suit is therefore essential in the case of the 
suit, and the omission to deliver a notice renders 
the suit incompetent. ( Broomfield and Tyabji, 
JJ.) Parshram Shivajtram v. Gulabsing Fat- 
tesing. 167 I.C. 816=9 R.B 342=38 Bom.L.R. 
1306=A.I.R. 1937 Bom. 113. 


BOM. DT. MUN. ACT (1901), S. 23. 

7 r*c 3 ?~ A P pIi , c , abi lity—Promissory note by 

djsquahfied landholder after taking of temporary 

custody but before assumption of superinten¬ 
dence by Court of Wards—Validity—Suit on— 
Competency. See Bombay Court of Wards Apt 

Ss. 4 (1) and 10 (a). 39 Bom.L.R. 189 . 

——S. 44-A— Power to call for documents 
S. 44-A gives the Court of Wards power to call 
for production of documents for the purposes of 
the Act referred to in S. 4 and other sections of 

the Act and not only for the purposes of Ss 15 

and 16; and an enquiry under Ss. 15 and 16 is not 
a condition precedent for the exercise of the 
power. So also the mere fact that a claimant to 

has (H ed a 9 viI suit gainst the Court 
oi Wards would not deprive it of the power to 

Ca J {or documents under S. 44-A. {Davis, /. C 

and Mehta JJ Takhtram Tulsidas z,. Emperor! 

l. LR. (1939) Kar. 238=40 Cr.L.J. 75=11 RS 
90=178 I C. 381=A.I.R. 1938 Sind 217. 

BOMBAY DISTRICT MUNICIPAL ACT 
(III OF 1901), Ss. 11 (1) ( C ) (iv) and 22— 
Orders of District Judge and Assistant Judge in 

appeal relating to amendment of list of voters _ 

Revision by High Court — Persona designata or 

The whole scheme of Act III of 1901 is that in 

m , a ?f e ^ s °I dispute relating to Municipal election, 
while inquiry shall be held by a Judicial Officer 
as distinct from a Revenue Officer, that Judicial 
Officer shall hold an inquiry as a persona desig¬ 
nata and inot as a Court. It was noL.the intention 
of the Legislature that the words “judicial 
authority” in Cl. {iv) of sub-S. (1) (c)ofS. 11 
should be construed to mean a Court as such. 
There is no distinction between an inquiry relat¬ 
ing to the validity of the election itself and 
objections regarding the lists of voters. Hence 
the orders of the District Judge and of the 
Assistant Judge in an appeal relating to the 
amendment of the list of voters are in the capa¬ 
city of persona designata and therefore an appli¬ 
cation against such orders does not fall under S. 
115, C. P. Code. {Davis, J.C. and Dadiba C. 
Mehta, J.) Harchandrai v. Tando Adam Muni¬ 
cipality. I.L.R. (1939) Kar. 121=176 I.C 826 
=11 R.S. 38=A.I.R. 1938 Sind 153. 


~--( as amended in 1930), S. 23 (7-A )-Con. 

struction—Right of retiring president to preside — 
If exclusive—Non-compliance—If fatal to validity 

of proceedings. * 

a S.23 of the District Municipal 

Act, winch was mserted by the Amending Act 
XXVI of 1930 confers on the retiring president 
the exclusive right and privilege of convening the 

a new Chairman is 
elected for the meeting. It is the intention of 
the Legislature that the retiring president only 
and no one else should have the right to preside. 
The natural meaning of the language of the 
clause is that the retiring president is an integral 
part, or that his presence in the chair is an 
integral part, of the machinery for the election of 
a Chairman at the meeting at which the new pre¬ 
sident has to be elected. It is not a reasonable 
construction of the clause to hold that it is a mere 
matter of procedure which can be disregarded 
without affecting the validity of the proceedings. 
{Broomfield and Tyabji. JJ .) Trimbak RavjI'z/. 
Vishnu Waman. I.L.R. (1937) Bom. 158=167 
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BOM . DT. MUN. ACT (1901), S.46. 

I.C. 548=9 R.B. 332=38 Bom.L.R. 1314=A.I. 
R. 1937 Bom. 114. 

- Ss. 46 and 48— Bye-laws and rules — Powers 

of Municipality to make—Rule for levy of toll 
— Bye-law imposing penalty for breach of rule—If 
competent. 

Matters relating to payment of tolls ought to 
be dealt with by rules under S. 46 of the Bombay 
District Municipal Act, and not by bye-laws 
under S. 48. A bye-law framed by a Municipa¬ 
lity imposing a penalty for the infringement of a 
rule under S. 46, prescribing payment of toll tax 
on conveyances is not within the powers of a 
Municipality under S. 48. ( Barlee and Tyabji, 

JJ.) Emperor v. Vishnushankar. I.LR. (1937) 
Bom. 304=9 R.B. 365=168 I C. 219=38 Cr.L. J. 
538=39 Bom. L.R. 89=A I.R. 1937 Bom. 150. 

- S. 50 (2) (f)—“ Public street ” — Sub-soil — 

If vests in Municipality—Public street converted 
to private street—Effect on right of owner to land. 

It does not follow from S. 3 (13) of the Bom¬ 
bay District Municipal Act that the soil of every 
public street must necessarily be of the owner¬ 
ship of the Municipality- “Public streets" in 
S. 50 (2) (/) cannot include the sub-soil, unless 
it is definitely proved that the soil of any public 
street belongs to the Municipality, it cannot be 
presumed to be of the ownership of the Munici¬ 
pality merely on the ground that it is used as a 
public street. The section cannot have the effect 
of depriving a person of any right of private 
property that* he might have in the land used as a 
public street, nor does it vest the sub-soil of such 
land in the Municipality. When such land i< no 
longer required as a public road or when it is 
converted into a private street from a public 
street, the owner can contend that by reason of 
such conversion the land of the street reverts to 
him. ( Lokur , J.) Chhotalal Panachanp v 
Borough Municipality of Nadiad. 187 I.C. 166 
=12 RB. 417=41 Bom L.R. 1097=A.I.R. 1939 
Bom. 501. 


BOM. DT. POLICE ACT (1890), S, 48. 

-S. 96—Scope—Powers of Municipality— 

Refusal of permission to build on land which is 
intended to be acquired later by Municipality—If 
justified. See Land Acquisition Act, S. 23 39 

Bom. L R. 142=A.I,R. 1937 Bom. 177. 

-S 96 (5»— Offence under—Ingredients — 

Prosecution — Notice under S. 96 (3) — If condi~ 
tion precedent to maintainability. 

In order to establish an offence under S.96 (5) 
of the Bombay DLtrict Municipal Act, all that is 
necessary is to show that the accused had begun 
a construction, or started altering an existing 
construction, or added to it or re-constructed it,, 
without giving a notice thereof in writing to the 
Municipality as required by S. 96 (1). The 
question whether a wrong notice was given by 
the Munripality or no notice at all was given is 
entirely immaterial. The Municipality is not 
bound to give the notice mentioned in S. 96 (3) 
before launching a prosecution although ordinari¬ 
ly it would. But whether it does or does not 
give, the offence is complete under sub-S. (5) as 
soon as a person begins any construction, altera¬ 
tion, addition or reconstruction without the 
notice under suh-S. (1). (Rangnekar, Ag. C.J.and 
Tyabji, J ) Bhacuji v The Alandi Munici¬ 
pality. 166 I.C. 925=9 R.B. 267=38 Bom.L.R. 
1098=A.I.R. 1937 Bom 37. 

-S. 139— Scope— If overrides S 1 of Bom¬ 
bay Markets and Fairs Act. See Bombay 
Markets and Fairs Act, S. 1. 42 Bom.L.R. 584. 

BOMBAY DISTRICT POLICE ACT (IV 
OF 1890, as amended in 1920), S. 6—Assistant 
Superintendent of Police—Power to issue search 
warrant under Prevention of Gambling Act. See 
Bombay Prevention of Gambling Act, Ss. 6 and 
7. 42 Bom L.R. 203. 

-S. 39"A—Order by District Magistrate 

under—Revision application to High Court— 1 
Competency. See Cr. P. Code, S. 435. A.I.R, 
1939 Sind 340. 


-S. 65 (3)— Scope — Non-compliance — Con¬ 
firmation of increased assessment without hearing 
assessee—Legality — Suit to contest—If barred — 

S. 86. 

S. 65 (3) of the Act lays down an essential con¬ 
dition, namely, that the assessee who objects to an 
increase in his assessment must be afforded an 
opportunity of being heard ; and when that is not 
complied with the order passed by the assessing 
committee confirming the increased assessment 
is without jurisdiction and ultra vires. A suit by 
the assessee to cancel such assessment as being 
illegal and ultra vires is maintainable in a Civil 
Court and is not barred by S. 86 of the Act. S. 86 
is only an enabling section and does not oust the 
jurisdiction of the Civil Courts in a case where 
the attack goes to the very root of the assessment 
fixed. (Rupchand and Mehta, AJ.Cs.) Kar- 
sondas Dharamsi v. The Karachi Munici¬ 
pality. 30 S L.R. 59=164 I.C. 170=9 R.C. 43 
=A.I R. 1936 Sind 114. 

■--S. 86—Construction and scope—Increased 

assessment to house-tax—Confirmation without 
hearing assessee—Suit to contest in Civil Court— 
If barred. See The Bombay District Municipal 
Act, S. 65 (3). 30 S.L.R. 59=A.I.R. 1936 Sind 
114. 


S. 48 (1) (a)— Rule-making powers under— 
Extent and limits—Rule prohibiting Processions 
along streets in specified areas except with pass 
obtained previously from police authorities — If 
ultra vires. . y 

The rules which a District Superintendent or 
an Assistant Superintendent can make under S. 48 
(1) (a) of the Bombay District Police Act must 
be rules with reference to possible future events, 
but the rules as made can only regulate the con¬ 
duct of persons as members of assemblies and 
processions. A rule which provides that no pro¬ 
cession shall pass on or along the streets within 
specified areas unless a pass has been obtained 
from the Sub-Divisional Police Officer, having 
jurisdiction, or the District Superintendent of 
Police, and upon the conditions mentioned in the 
pass except bona fide religious or funeral or 
marriage processions, is not ultra vires. Such a 
rule no doubt involves that a person requiring a 
pass shall apply for it before the procession 
actually starts, but the actual prohibition under 
such a rule is against some action by a person 
who is at the time a member of an assembly or 
procession, <Beaumont , C.J. and IVadia, J.) Em¬ 
peror V . Dinkar Krishnalal. 184 I C. 203=12 
R.B. 154=40 Cr.L.J. 889=41 Bom.L.R. 557=A. 
I.R. 1939 Bom. 364. 
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BOM. DT. POLICE ACT (1890), S. 71. 

7 -S. 71— Scope—Order under S. 42 prohibit¬ 

ing playinq of music—Ringing of temple bell at 
time of worship—If breach—Presence of —Mens 
re*— Effect. 

A notification was issued by the District Magis¬ 
trate of Poona under S. 42 of the Bombay District 
Police Act, prohibiting the playing of music in or 
at a Hindu temple, which was specified in the 
notification. The accused, a worshipper at the 
temple, rang but once a small temple bell when he 
worshipped there, as was usual for the worship¬ 
pers to ring it when they visited the shrine to 
make darshan. 

Held , that ihe bell was not a musical instru¬ 
ment, and the mere ringing of the temple bell by 
the accused did not amount to the making of 
a music, although a bell could be used for the 
production of music, and the accused was not 
therefore liable to conviction for breach of the 
notification in question. 

Wasoodew , /. —In as much as the act of the 
accused in ringing the bell was in itself not con¬ 
trary to the notification, the mere presence of 
mens rea in the accused would not render him 
liable to conviction, because both the intention 
and the act must concur before any one could be 
convicted. (Barlee and IVasoodew, //.) Emperor 
v. Ramakrtshna Copal Bhtde. 174 I.C. 478= 
39 Cr L J. 408=10 R B. 454=40 Bom.L.R. 59= 
AIR 1938 Bom. 179. 

BOMBAY FINANCE ACT (1932 as amended 
in 1939), Part VI— Scope — If ultra vires — 
Urban Immovable Property Tax—If tax on in¬ 
come or tax on capital value of lands and build¬ 
ings—Government of India Act (1935), S. 100 
(1) and (3) — Income-tax Act , 9. 

Part VI of the Bombay Finance Act of 1932, as 
amended in 1939, is not ultra vires the Provincial 
Government, and the Urban Immovable Property 
Tax imposed by that Act is a valid tax. It is a 
tax on lands and buildings, imposed on the owners 
qua owners, and assessed by a somewhat arbitrary 
but not inequitable standard, which is not depen¬ 
dent either on the income of the assessees or on 
the capital value of the properties. It is not a 
tax upon income. The charging S. 22 of the Act 
imposes the tax on lands and buildings, and not 
on income and the basis of the tax is annual 
value. This is an arbitrary basis which might be 
applied as well for ascertaining capital value as 
for ascertaining income. The fact that some 
concession is allowed to the small owner, and 
that an allowance may be made where the pro¬ 
perty is shown to produce no income cannot alter 
the nature of the tax. It is impossible to say 
that the tax is a tax on the capital value of the 
lands and buildings as it is imposed without any 
relation to the capital value except so far as such 
value can be ascertained by reference to rateable 
value. The tax in question falls within item 42 
of the Provincial List, List 3 of S. 100 (3) of 
the Government of India Act, 1935, and does not 
fall under items 54 and 55 of the Federal List, 
List 1 of S. 100 (1) of the Government of India 
Act. 

Kania , /.—If land and buildings are treated as 
investments and, the return, as income, is taxed, 
it is a tax on income. On the other hand, if the 
tax is on the lands and buildings themselves, and 
the assessment is on a standard named by the 
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legislature which may fluctuate or vary on the 
produce or income from it, it would be tax on the 
property. The measure of the tax is not itself 
the test. From the fact that the owner is liable 
to pay the tax it does not follow 7 that the tax is 
income-tax. The impugned tax is not a tax on 
income. ( Beaumont , C.J., Broomfield and 
Kama, //.) Sir Byramji Jeeteebhoy v. Province 
of Bombay. I.L.R. (1940) Bom. 58=186 IC 
817—12R.B. 379=3 Fed.L.J. (Part II) 25=42 

Bom.L.R. 10=1939 I.T R. 670=A.I.R 1940 

Bom. 65 (F.B.). 

BOMBAY HEREDITARY OFFICES ACT 
(III OF 1874), S. atandar'’—Meaning of 

—Person holding watan lands without acquiring 
office—Status of—Amendment Act (V of 1886) 
S. 2 — il Watandar family .” % 

A “watandar” as defined by S. 4 of the Bombay 
Hereditary Offices Act means a person having an 
hereditary interest in a watan, i e , the hereditary 
office and the property attached thereto, and in¬ 
cludes, so far as watan property is concerned, a 
person holding watan property acquired in the 
manner set out in the definition. But a person 
who . merely acquires watan property without 
acquiring the office is not a watandar, and to such 
a person and his family the special law of inheri¬ 
tance enacted by the Watan Amending Act of 
1886 has no application. 

N. J. IVadia, /.— “Watandar family” in S. 2 of 
the Watan Amendment Act of J886must be taken 
to mean the family of a person who has a heredi¬ 
tary interest in the property of a watan and in 
the hereditary office and the rights and privi¬ 
leges attached to that office. ( Beaumont , C J. and 
IVadia, J.) Tarabai v. Murtacharya. ILR 
1939 Bom. 576=185 I.C. 874=12 R.B 275= 
41 Bom L.R. 924=A.I.R. 1939 Bom. 414. 

-- S. 5— Permanent lease of watan land — Vali¬ 
dity. 


A permanent lease of watan lands is express¬ 
ly prohibited by S. 5 of the Bombay Watan Act. 
(Broomfield and Macklin, //.) Babasaheb Appa- 
sahf.r v. Laxmanappa Ramappa. 178 I C 854= 

11 RB 198=40 Bom.L.R. 1015=A.I R. 1938 
Bom. 492. 


: T|- $ Scope If overridden by Bombay 

Land Revenue Act, S. 217. See Bombay Land 
Revenue Act, S. 217. 40 Bom. L.R. 461. 

-S. 9— Construction—Jurisdiction of Collec¬ 
tor and Revenue Officer under—Alienation when 
to be declared null and void—Jurisdiction to 
decide whether there has been an alienation— 
Decision of Revenue Officer—Finality. 

AV n A e /\ S ' 9 A of N th e Bombay Hereditary Offices 
Act (Watan Act), an alienation of a Watan (that 

1S u p ? s * lng the Watan into the ownership 
or beneficial possession of a person not a Watan¬ 
dar of the same Watan), before the Act came 
j into force may be declared null and void by the 
j Collector whenever it has taken place (a) other¬ 
wise than by virtue of a decree or order of a 
British Court and ( b ) without the consent of the 
•Collector and transfer of ownership in the 
revenue records. The two conditions laid down 
by the section must both be satisfied before 
alienation can be set aside. The consent of the 
Collector must relate to the time when the lands 
pass to the ownership and beneficial possession of 
a non-watandar. Unless the alienation has taken 
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place before the Act without the consent of the 
Collector, and unless in addition to it the aliena¬ 
tion has taken place otherwise than by virtue of a 
decree or order, the revenue authorities have no 
power or jurisdiction to declare it null and void. 
A Collector acting under S. 9 is not in the same 
position as a Court and has no jurisdiction to 
decide finally the facts on which his jurisdiction 
depends. A Revenue Officer can exercise the 
prescribed powers if the conditions mentioned in 
the statute are satisfied and has no jurisdiction to 
determine finally whether those conditions are in 
fact satisfied. If he holds after inquiry that a 
land is Government land and deals with it accor¬ 
dingly, or if he holds that there has been a breach 
of the conditions of an occupancy and forfeits the 
holding, but the Civil Court comes to the conclu¬ 
sion that the land was not Government land or 
that the conditions of the occupancy have not 
been broken, then the order of the Collector will 
be treated as a nullity which does not require to 
be set aside. It will be regarded as an order of 
an officer not “duly authorised in that behalf" 
within the meaning of S. 4 (a) (3) of the Revenue 
Jurisdiction Act. ( Broomfield and Tyabji, JJ.) 
Mallappa v. Tukko. I L R. (1937) Bom. 464= 
170 I.C. 801 = 10 R.B. 121=39 Bom. L.R. 288= 
A.I.R. 1937 Bom. 307. 

-S. 9—“ Passed by virtue of a decree into 

the ownership or beneficial possession, etc /'— 
Meaning of. 

The words “passed by virtue of a decree into 
the ownership or beneficial possession of a 
person not a Watandar" surely imply that there 
must have be^n a change of ownership or posses¬ 
sion effected by the decree. If the transfer of 
ownership and possession has taken place pre¬ 
viously, and the decree merely recognises or con¬ 
firms it, it cannot with propriety be said that it 
has taken place by virtue of a decree. ( Broom¬ 
field and Tyabji, JJ.) Mallappa v. Tukko, 

I L.R. (1937) Bom. 464=170 I.C. 801 = 10 R B. 
121=39 Bom. L.R. 288=A.I.R. 1937 Bom. 307. 

-Ss 9 and 11— Jurisdiction of Collector — 

Stalus of watandar—Power to adjudicate on — 
Decision by Collector as to whether or not there 
has been alienation — Finality—If binding on Civil 
Courts. 

The determination of the status of being a 
watandar is one of the matters from which the 
jurisdiction of the Collector is excluded, and 
there is no provision in the Watan Act (Heredi¬ 
tary Offices Act) for the determination by the 
Collector of what persons shall be held to be 
watandars, but only what persons shall be recog¬ 
nised as representatives of watandars. There is 
no warrant for holding that the Civil Courts are 
bound by the finding of the Collector on the 
question of fact whether there has or has not 
been an alienation, in view of the language of 
Ss. 9 and 11 of the Watan Act. ( Broomfield and 
Tyabji, JJ.) Mallappa v. Tukko. I.L.R. (1937) 
Bom 464=170 I.C 801 = 10 R.B. 121=39 Bom. 
L.R. 288=A I.R. 1937 Bom. 307. 

- S 11—“ Alienation”—Meaning of—If covers 

title by immemorial possession—Bombay Land 
Revenue Code, S. 83. 

The alienation referred to in S. 11 of the 
Bombay Watan Act must be of the nature des¬ 
cribed in S. 10. The alienation described in S. 11, i 
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read with S. 10, covers any case where a watan 
or any part thereof has passed without the sanc¬ 
tion of the Government into the ownership or 
beneficial possession of any person other than the 
olhciator or, if the property has not been assign¬ 
ed, into the ownership or beneficial possession of 
any person not a watander of the same watan. 
But the alienation referred to in S. 11 does not 
cover a title sought to be made under S.83 of the 
Bombay Land Revenue Code by possession from 
time immemorial. 

Quaere. —Whether the alienation under S. 11 
would cover other cases of a title sought to be 
established by adverse possession. ( Beaumont , 
C.J.) Shamrao v. Holya Subhanna. 172 I.C. 
464=10 R.B. 283=39 Bom. L.R. 920=A.I.R. 
1937 Bom. 494. 

- S. 11—“ Alienation"—Actual transfer or 

conveyance by watandar to stranger—If neces¬ 
sary. 

The word “alienation" in S. 11 does not neces¬ 
sarily imply a transfer or conveyance by a 
watandar to a stranger. What is meant by 
“alienation" is only the passing of watan pro¬ 
perty into the ownership or beneficial possession 
of any person other than the officiator or a 
person not a watandar'of the same watan as the 
case may be. No transfer or conveyance by a 
watandar is necessary at all. ( Broomfield and 
Tyabji , JJ.) Khangouda v. Secretary of State 
for India. I.L.R. (1937) Bom. 236=168 I.C. 73 
=9 R.B. 356=38 Bom.L R. 1308=A.I.R. 1937 
Bom. 121. 

-Ss. 11 and 11-A— Watan lands — Entry of 

one adopted son as representative watandar — 
Adoption held, invalid by competent Court — 
Orders annulling alienation and resuming lands 
and removing name from — If ultra vires— Suit by 
adopted son in Civil Court for register of declara¬ 
tion of title and for restoration of land—If barred 
— Revenue Jurisdiction Act, S. 4 (a). 

The holder of a watan died in about 1877 leav¬ 
ing three widows, F., Sh. and Sa. The last gave 
birth to a posthumous son who, however, died 
shortly after birth ; subsequently F adopted one C 
in 1901 and the plaintiff in 1908. The plaintiff was 
put in possession of the property of the deceased 
watandar and the Revenue authorities recognised 
his adoption and entered his name in place of the 
deceased watandar as one of the representative 
watandars, in 1909. In 1920, C sued the plaintiff 
claiming the property as the adopted son of the 
deceased watandar. The Court held both adop¬ 
tions invalid and the suit was dismissed finally. 
The plaintiff, however, continued in possession, 
but in 1926, the 4th defendant relying on the deci¬ 
sion of the Civil Court applied for restoration of 
the watan land to him as the heir of the deceased 
posthumous son of the former watandar. In 
September, 1926, the District Deputy Collector, 
on the application of the 4th defendant decided 
that the plaintiff was a stranger to the watan, and 
held the alienation of the lands to him was null 
and void and ordered the removal of his name. 
In June, 1927, the Commissioner, on the recom¬ 
mendation of the Collector, cancelled the order 
of 1909 by which the plaintiff's name had been 
entered ; and ordered the District Deputy Collec¬ 
tor to hold a fresh enquiry. As a result of the 
enquiry, the latter held that the lands should be 
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restored to defendants 2 and 3, members of the 
watandar family and his order was confirmed on 
appeal by the Collector in June, 1929. Plaintiff 
then field a suit in 1930 against the Secretary of 
State and defendants 2 to 4 for a declaration of 
the title to hold the property and for restoration 
of the same. It was contended that the order 
setting aside the alienation and resuming the land 
and the order removing the plaintiff’s name from 
the register were ultra vires. There was a pre¬ 
vious suit in 1928 by the plaintiff against the 4th 
defendant seeking a declaration that he was the 
validly adopted son, but it was dismissed. 

_ Held. (1) if F had power to adopt at all, her 
adoption of C in 1901 would prima facie be valid, 
and that would render the subsequent adoption of 
the plaintiff invalid, and the Revenue authorities 
were therefore justified in holding the plaintiff to 
be a stranger to the watan, and the orders annul¬ 
ling the alienation under S. 11, and resuming the 
lands under S. 11-A, were legal orders and not 
Ultra vires) (2) that the suit regarded as a claim 
against Government relating to property apper¬ 
taining to the office of a village patil, was barred 
under S. 4 (a) (l)of the Bombay Revenue Juris¬ 
diction Act; (3) that it also apparently fell under 
S. 4 (a) (4), regarded as a claim against Govern¬ 
ment relating to land declared by Government to 
be held for service ; and (4) that the orders of the 
Revenue authorities not being ultra vires the suit, 
would be barred under Cl. (3) of S. 4 (a) as well 
as under Cls. Cl) and (4) of S. 4 (a) of the 
Revenue Jurisdiction Act. ( Broomfield and 
Tyabji, JJ.) Khangouda v. Secretary of State 
for India. I.L R. (1937) Bom. 236=168 I C 73 
=9 R.B 356=38 Bom. L.R. 1308=A.I.R 1937 
Bom. 121. 

•S. 15—“ Holder”—Meaning of—Widow of 


deceased watandar—Competency to effect — Com¬ 
mutation of service. 

The widow of a deceased watandar whose 
name has been entered as representative watan¬ 
dar is not a holder of the watan within the mean¬ 
ing of S. 15 of the Bombay Hereditary Village 
Offices Act, and she is not consequently compe¬ 
tent to enter into an agreement for commutation 
of services under that section. ( Broomfield and 
Macklin, JJ.) Government of Bombay v. Ganpat 
Manohar. I.L.R. (1939) Bom. 482=186 I C 
324=12 R.B. 321=41 Bom.L.R. 772=A.I.R* 
1939 Bom. 398. 

-S. 34—“ Decree ”— Meaning. 


The word “decree” in S. 34 must be deemed to 
include the judgment on which the decree is 
based. ( Broomfield and Tyabji , JJ .) Khangouda 
v. Secretary of State for India. IX R. (1937) 
Bom. 236=168 I C. 73=9 R.B. 356=38 Bom. 
L.R. 1308=A.I.R. 1937 Bom. 121. 

-Ss. 34 and 36 (3) — Construction and scope 

—Decree declaring adoption invalid—Power of 
Collector to remove name of adopted son from 
register. 

S. 34 does not say that the name of an adopted 
son whose name is registered as such, can only 
be removed when there is a decree setting aside 
the adoption. Under S. 36 (3) of the Act as 
amended in 1930, the Collector has power to 
amend the entry on production before him of a 
decree of a competent Court which gives any 
jperson the right to have his name registered as 

Q.. D —39 


the nearest heir of the deceased watandar in pre- 
ierence to the person whose name has been 
ordered to be registered. It would be a strange 
position if the Collector could declare an aliena- 
tion null and void and resume the land, and vet 
should have no power to remove from the 
Kegister of representative watandars the name of 
a person whose adoption has been held to be 
invalid and who is held to have no title by a com¬ 
petent Court. ( Broomfield and Tyabji . JJ) 
Khangouda v. Secretary of State. I.L R (1937) 
Bom. 236=168 I.C. 73=9 R.B. 356=38 Bom 
L.R. 1308=A I.R, 1937 Bom. 121. 

S, 36— Scope—Principle underlying—R u l e 

of legal Primogeniture-Applicability before 1910 

—Effect of Amending Act III of 1910. 

The real intention of S. 36 of the Bombay 
Hereditary Offices Act, as it stood before the 
amendment of 1910 was that the nearest heir of 
a deceased watandar was to be determined ac¬ 
cording to the rule of lineal primogeniture, and 
the Amending Act of 1910 merely made explicit 
tf l e re* 1 intention of the section. The amendment 
of 1910 did not introduce the principle of lineal 
primogeniture for the first time. ( Wadia . /.) 
Basangowda v. Fakirgowda. ILR (1939) 
Bom. 123=179 I.C. 984=11 R.B. 269=40 Bom. 
L.R. 1288=A.I.R. 1939 Bom. 56. 


——S. 36, proviso (3)—Suit to declare plain¬ 
tiff s right as nearest heir of deceased watandar as 
against defendant -Defendant recognised by 
Government as representative watandar and enter¬ 
ed in the register—Absence of prayer to set aside 
order entering defendant—Limitation—Limitation 
Act , Arts. 14 and 120. 

Art. 14 of the Limitation Act has no application 
to a suit filed under S. 36, proviso (3) of the 
Bombay Hereditary Offices Act. for a declaration 
that the plaintiff is the nearest heir of the deceas¬ 
ed last holder of a watan as against the defendant 
who has been recognised by the Government as 
the representative watandar without any express 
prayer for setting aside the order of the Collector 
entering the defendant's name as the successor 
to the watan. The suit is really one for a decla¬ 
ration and is governed by Art. 120 of the Limita¬ 
tion Act. (Wadia. J.) Basangowda v Fakir¬ 
gowda. I.L.R. (1939) Bom. 123=179 I C 984= 

11 R.B. 269=40 Bom.L.R. 1288=A.I.R. 1939 
Bom. 56. 

——S. 58—Officiating kulkarni—Status—If 
Hi '?o S o e J vant - See Cr ‘ P - Code, S. 197. 40 Bom 

BOMBAY HIGH COURT CIVIL rTPPTT 
LARS (1925), Ch. VIII—Suit dismissed with 
costs—Several defendants incurring separate 
9 os Js Separate sets of costs—Award of- If 
justified. See Costs — Award of. 41 Bom.L.R. 

BOMBAY HIGH COURT RULES (Appel¬ 
late Side), Rr. 1 (a) and 2 (c)— Applicability— 
Finding that suit bad for multifariousness — Fail¬ 
ure to amend plaint — Rejection — Pleader's fee — 
Calculation. 

Where a plaint is rejected on the ground that 
the suit is bad for multifariousness, the plaintiff 
having failed to amend the plaint as ordered by 
the Court on its finding on the issue as to multi¬ 
fariousness, there is no decision on the merits 
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between the parties within the meaning of R. 1 of 
the Appellate Side Rules of the Bombay High 
Court. The case falls under R. 2 ( c ) and the 
plaintiff in such a case can only be required to 
pay one-fourth of the full fees payable under 
the rules as pleader’s fee. ( Broomfield and 
Macklin, JJ.) Narhari v. Baburao. 183 I.C. 
655=12 R.B. 117=41 Bom.L.R. 413=A I.R. 
1939 Bom. 299. 

-R. 1 (a)—“Subject-matter”—Meaning of. 

See Administration suit — Pleader’s Fee. 41 

Bom.L.R. 413. 

--App. E, R. 6 — Applicability—Land ac¬ 
quisition proceedings—Sint by owners of lands for 
declaration of invalidity and inf unction—Dismis¬ 
sal— Appeal — Valuation—Advocate's fee — Calcu¬ 
lation of. . . , 

A representative suit by owneres of properties 

which are sought to be compulsorily acquired for 
a declaration that the notifications under the 
Land Acquisition Act issued by the Government 
are ultra vires and illegal and for an injunction 
restraining them from going on with the acquisi¬ 
tion proceedings is one in which the value of the 
subject matter is not c ipable of ascertainment. 
An appeal from a decree dismissing such a suit is 
governed for purposes of advocate’s fees by R. 
VI of Appendix E of the Appellate Side Rules of 
the High Court of Bombay. ( Broomfield and 
Wassoodew, JJ.) Parshottam v. Secretary of 
State. 174 I.C 67=10 R.B. 420=39 Bom.L.R. 
1257 =A.I.R 1938 Bom 148. 

-App. E, R. 97—“First hearing”—Meaning 

of—engagement of two pleaders before date on 
which appeal is first heard —Fees of two pleaders 
—If to be allowed. See Bombay Pleaders Act, 
S. 20. 38 Bom.L.R. 518. 

_(Original Side), R. 40 (Ch. II, Part I)— 

Advocate enrolled on original side—Right to 
appear in Mofussil Court without vakalatnama — 
Memorandum signed by himself — Sufficiency — C. 
P. Code, O. 3, R. 4 (5). 

Rule 40, in Ch. II, Part I of the Bombay High 
Court Rules is not confined to the High Court, 
but is intended to apply to all Courts in the Pre¬ 
sidency. An advocate enrolled on the original 
side of the High Court is not required to file any 
authority authorising him to appear in a Mofus¬ 
sil Court. Where such an advocate files a memo¬ 
randum signed by him«elf in accordance with 
O. 3, R.4 (5), that is sufficient to entitle him to 
plead in a Mofussil Court, and the latter Court 
is not justified in rejecting the memorandum and 
insisting on a vakalatnama. ( Beaumont , CJ 
and Sen, J .) Ambedas Kashibhai v. Vadilal 
Chhacanlal. 42 Bom.L.R. 515=A.I.R. 1940 
Bom 272. 

-(1936), R 150-Effect of. See C. P. Code 

O. 23, R. 3. 39 Bom L.R. 1179. 

-R. 314— Receiver in execution — Appoint¬ 
ment—Right to—Attachment of property—If 
condition precedent. 

An attachment of property is not always a con¬ 
dition precedent to the appointment of a receiver 
in execution. In order that a receiver may be 
appointed, it is not necessary that there should be 
an attachment, or that an attachment once effect 
ed should be subsisting. If the decree-holder 
makes out proper grounds for equitable or in¬ 
direct execution, a receiver can be appointed ; and 
there is nothing in the High Court Rules which 
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prohibits such an appointment. (Wadia, J.) 
Varjiwandas v. Maganlal. 39 Bom.L.R. 493 
= 170 I.C. 850=10 R B. 140=A.I R. 1937 Bom. 
382 

-R. 373—Scope—Award—Setting aside on 

ground of misconduct of arbitrator—Remedy— 
Suit—If lies See Arbitration Act, S. 14. 38 
Bom.L.R. 380. 

-R. 444— Remuneration of Court Receiver — 

Transfer of money from the Accountant General 
to the Receiver—Right to commission . 

Where a Court Receiver gets a transfer to him¬ 
self as the guardian of the property of a minor, 
of a sum of money standing to the credit of the 
minor with the Accountant-General, it really 
amounts, only to a transfer of the sum in ques¬ 
tion from one officer of the Court to another. In 
such a case the receiver is not entitled under 
R. 444 of the Bombay High Court Rules (Origi¬ 
nal Side) to any remuneration. (Wadia, J.) 
Zulekhabai ,Inre. 39 Bom. L.R. 1175=173 1. 
C. 783=10 R.B. 379=A.I R. 1938 Bom. 75. 

-R. 767 — Construction and scope—Mofussal 

Court—Proceedings for compulsory winding up 
of company—Costs — Taxation—General instruc¬ 
tion charges—If to be allowed — Rules—Practice 
to be followed . 

The words ' so far as the same are applicable” 
in R.767 of the Bombay High Court Rules (O.S) 
govern the rule that “the fees must be allowed as 
set forth and referred to in the second schedule" 
referred to in the rule. It is not reasonable to 
apply the schedule in such a manner and for such 
reasons as to deprive parties of costs which they 
have necessarily and properly to incur. In pro¬ 
ceedings in mofussil Courts for compulsory wind¬ 
ing up of a company, the costs of which have to 
be taxed under R. 767, on the same scale as on the 
original side of the High Court, there is no rea¬ 
son or principle why advocates should be depriv¬ 
ed of fair remuneration for work necessarily 
undertaken by them which in the High Court 
would have to be done through counsel. The 
advocates in the mofussil are therefore entitled 
to “general instruction charges*’ including remu¬ 
neration for getting together the evidence, pre¬ 
paring themselves with the facts of the case and 
the law on the subject, and looking up the autho¬ 
rities for being able to address the Court. This 
is a species of work going beyond mere attend¬ 
ance in Court. In the mofussil special directions 
would ordinarily have to be applied for at the 
proper time, so as to indicate that in the opinion 
of the Court the questions of law involved were, 
of such a nature and complexity that the advo¬ 
cates ought to be allowed special remuneration 
for the same; that the services rendered were 
such that counsel might properly have been brief¬ 
ed to render them in the High Court. A failure 
to observe the strict practice ought not to be 
made a ground for disallowing the item in the 
taxation of the bill of costs. ( Barlee and Tyabji, 
JJ.) Chhotalal v. Someshwar. 39 Bom. L.R. 
820=173 IC. 489=10 R.B. 337=A I.R. 1938 
Bom. 10. 

-R. 767—-Mofussil Court—Proceedings for 

compulsory winding up of company—Incidental 
or interlocutory proceedings in—Costs of—Order 
as to—Jurisdiction of Court and of taxing officer 
—Nature of jurisdiction in appeal from taxing 
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officer—Duty of parties and advocates to apply 
for orders and directions—Duty of Court. See 
C. P. Code, S. 35. 39 Bom.L.R. 820. 

“ 865—“ Given in charge to the jury ”— 

Jury empanelled and challenged and sworn in — 
Substance of offence charged not stated to jury — 
Prisoner if given in charge—Alteration of charge 
necessitating special jury—Permissibility. 

The expression “given in charge to the jury” is 
used in R. 865 of the High Court rules in a 
technical sense The question whether the 
prisoners have been given in charge to a jury 
must be determined by reference to the form of 
the oath administered and the procedure follow¬ 
ed thereafter. When the jury has been merely 
sworn in and allowed to be challenged with a 
view to their trying the accused in due turn, but 
the substance of the offence charged in the indict- 
ment has not been stated to the jury, it cannot be 
said that the accused has been given in charge to 
jury. But even if the prisoner has been given in 
charge to a common jury, t the rule will not operate 
as a bar to the trial of the prisoner by a special 
jury on an altered charge. ( Wassoodew , /.) 
Emperor v. Yeshvant Vithu. I.L R. (1937) 
Bom. 369=170 I.C 153=38 Cr.L.J 850 (2)=10 

R B. 49=39 Bom.L.R. 355=A.I.R. 1937 Bom. 
260. 

-Tables of Fees, Items 54 and 55—Ex 

parte motion and hearing of motion—Costs to be 
awarded—Proper rule as to — Practice. 

It is desirable that Judges hearing ex parte 
motions on the original side of the High Court; 
instead of making the costs of the ex parte 
motion costs in the motion to be heard on notice, 
reserve the costs to be dealt with on the hearing 
of the motion. Then the Judge who hears the 
motion can allow such additional sum beyond the 
costs of the motion as he thinks will compensate 
the successful party for the costs of the ex parte 
motion. ( Beaumont , C. J. and Rangnekar, J.) 
Calico Printers Association v. Ahmed Abdul 
Karim Bros. 60 Bom. 861=164 I C 695=9 R 
B. 91=38 Bom.L.R. 531=A.I.R. 1936 Bom. 310.* 

-Table of fees, Item 56 —Construction and 

scope—"Unless otherwise ordered"—Discretion 
of trial Judge in allowing costs of Solicitor. 

Under item 56 of the Table of fees given in the 
Bombay High Court Rules (Original Side), costs 
for ex parte short causes, “unless otherwise 
ordered” confer a complete discretion upon the 
trial Judge, and it is not desirable that the Appel¬ 
late Court should seek to limit the grounds upon 
which that discretion should be exercised. It 
was contemplated that the fixing of lumpsum 
would save expenses and discharge unnecessary 
work and would at the same time provides reason¬ 
able remuneration for the solicitor. In a suit to 
recover a sum of Rs. 15,000 odd, the defendants 
who were residents of Arabia remained ex parte. 
An effort to serve them in accordance with the 
provisions of O. 5, R. 26, C. P. Code, proved 
abortive and ultimately substituted service had to 
be effected, and as the defendants were Arabians, 
many documents had to be translated into Arabic. 
The plaintiff's solicitors had to do a good deal of 
work, substantially more than they would have 
to do normally on an ex parte short cause. The 
Solicitors filed an affidavit setting out in detail 
the out-of-pocket expenses which amounted 


AND 


REVENUE. 6 i 4 

BOM. KHOTI SETTLT. ACT (1880), S. 6. 

Rs R 40fi 4 fn7r 10 7 6 ' J he J ud S e allowed a sum of 

Ks_ 400 for costs in decreeing the suit. The plain- 

^ a / t y >e t ,ed aga,nst the order f °r costs. 

th ?j ! he C ^ se was one in which either the 
costs should have been taxed or else a sum should 

be allowed which would provide reasonable 

bhe^nu^'rvF 10n l° r the so,icitors an <* also cover 
a -of-Pocket expenses. A sum of R s . 650 was 

allowed as the lump sum costs. (Beaumont C J 

1?B K oS£’s,\‘ mL L “» »• 

BOMBAY JAIL MANUAL, R. 387 (c )-Order 
°f Court m conflict with—Procedure ' 

The rules of the Jail Manual are’ administra¬ 
tive rules for the guidance of the Jail officials 
and it is for the Jailor to keep in safe custody a 

ordeTof r Sne< t0 i f HlS care under the lawful 

order of the Court. If any conflictoccursbet- 

ru e ie n theo r H er0 f r° Urt a £ d an administrative 
rule, the order of Court should be sent to the 

High Court through proper channels for consi- 

deration and mod'fication.if need be. (Davis, J 

Emperor v . Kadu. 29 S.' 

E R. 353—164 I.C. 576=9 R S 49=37 Cr T T 
1003=1936 Cr.C. 802=A.I.R. 1 93 6 Sind 125 J ’ 

£9 M „ BAY JURISDICTION OF TAGIR 
DARS REGULATION (XIII OF 1830) S 4 

Construction—Execution o f decree by Jagirdar— 
Sale of agriculturists ’ land—Procedure—Abb Hr n 
Hon to set aside sale-District Judge 's Power to 
transfer to Subordinate Judge's Court. 

b. 4 of th e B °mbay Regulation XIII of 1830 

decreed h Tl'It H° Jag,rdar to execute his own 

lJTt f TIia t d o es .not mean that the sale of 
land of an agriculturist must be done bv him and 

no other person has a right to do so. The regula- 

tion lays down no special procedure at all and 

r- Ci; ? f p re th f normal rule found in the Code of 
Civil Procedure under which sales of property 

of agriculturists are required to be transferred to 
the Collector applies also to the Jagirdar’s 
decrees. The District Judge has jurisdiction to 
Ibt nS i er - an i a ? p ''“tion to set aside a sale from 

r^4 aS /^ 3r - S to a Subordinate Judge's 

Court. (Kama, J.) Malegaon Budruk Co opeka- 

BoL LR 1 5f5 CIEtY V ' GaNGADHAR Narayan. ' 42 

^HOTI SETTLEMENT ACT 

to h^V 880) ’ S t 5 ~, A PP lici }.bility—Tenant Proved 
to be in occupation from 1848-Absence of proof 

of prior Occupation-Permanent tenancy— Pre¬ 
sumption ol-Presumitur re/ro-ApplicaCon of 

s°ir« lTbV La ™ r ™»“ “»»«! 

Vendee from tenant after expiry of term of mart- 

nr 5 *™ssra-i. , “4t2L K r. k 

and the mortgagee is in actual possession, the 
mortgagee, as the actual holder of the land, is to 
r “, eeme u to be the tenant of that land, by virtue 
ot b. o of the Bombay Khoti Settlement Act. But 
under the proviso to S. 6, the actual holder being 
in possession as mortgagee, his occupation or 
cultivation must, for the purposes of S. 6 be 
deemed to be the occupation or cultivation of thp 

mortgagor. So that if the mortgagor (permanent 
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tenant) transfers his right, title and interest by 
way of sale to another person, it must be held 
that the transferee steps into the shoes of the 
mortgagor, and must be deemed to be the actual 
holder, and the rights which can be claimed 
by the actual holder under S. 6 become 
vested in such transferee. The transferee thus 
becomes the actual holder and is entitled to 
redeem the mortgage, though the transfer in his 
favour has not been made with the consent of the 
Khots or the managing Khot. The transferee is 
at least an ordinary tenant entitled to be in pos¬ 
session until evicted by the Khots in exercise of 
the right conferred on them by S. 10 of the Act. 
(Loktir, J.) Gafur Usman v. Sakharam Tan- 
shet. IL.R. (1939) Bom. 713=41 Bom.L R. 
1199=186 I.C. 643=12 R.B. 357=A.I.R. 1940 

Bom. 15. 

-Ss. 6 and 8 —Scope of—Unauthorised 

transfer of Khoti land by occupancy tenant — 
Effect—Rights and status of transferee — Posses- 
s on for over 12 years—If becomes occupancy 
tenant—Right of Khot to eject—Notice to quit. 

The respondents were the Khots of a village, 
D. who was an occupancy tenant of the lands 
sold the same on 13—5—1896 to the appellants. 
After D'S. death, his nephew sold the same lands 
to the respondents on 21—10—1927, and in 
December, 1928, passed a rajinama in their favour. 
The respondents, the admitted Khots of the 
occupancy holding of D, gave notice to the appel¬ 
lants to quit on 27—12—1929 under S. 84 of the 
Bombay Land Revenue Code, and on 7 —12—1930, 
sued for ejectment of the appellants and for 
possession. The appellants pleaded that they had 
become occupancy tenants of the respondents by 
reason of their having held the occupancy hold¬ 
ing adversely to the respondents for over 12 
years. 

Held, (1) that under S. 6 of the Khoti Settle¬ 
ment Act, the appellants became the tenants of 
the respondents by virtue of the sale in their 
favour by D, in 1896; (2) that in the absence of 
any special agreement set up by the appellants, 
the latter become yearly or annual tenants of the 
respondents under S. 8 of the Act; (3) that the 
appellants, as transferees under a wrong transfer 
could not claim to be occupancy tenants merely 
because they had been in possession for over 12 
years and set up adverse possession; and (4) 
that the respondents, having determined the 
tenancy by a notice to quit under S. 84 of the 
Land Revenue Act, were entitled to evict the 
appellants. ( Rangnekar and Sen. JJ ) Ram- 
krishna v Baburao. 175 I C. 518=10 R.B. 564 
=40 Bom.L.R. 390=A.I.R. 1938 Bom. 284. 

--Ss. 8 and 10 —Permanent tenant of Khoti 

lands—Transfer by sale—Absence of consent of 
Khots — Effect—Status of transferee—If mere 
trespasser or ordinary tenant. 

Where a permanent tenant of Kularag Khoti 
lands sells his rights to another without the con¬ 
sent of the Khots or the managing Khot, the only 
result is that the Khots thereby get the right to 
dispose of the lands as they choose, and it is open 
to them to evict the transferee and take posses¬ 
sion of the lands under S. 10 of the Bombay 
Khoti Settlement Act. But it does not follow 
that the transfer without the consent of the Khots 
or the managing Khot does not confer any inte- 
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rest in the khoti lands on the transferee. The 
transferee is not a trespasser. The permanent 
tenancy is terminated by such transfer, and the 
transferee becomes only an ordinary tenant within 
the meaning of S. 8 of the. Act, and the Khots 
would be entitled to eject the transferee, who is 
only an ordinary annual tenant, after giving him 
a proper notice to quit under S. 84 of the Bombay 
Land Revenue Code. But until the tenancy is 
determined by such a notice, the transferee is 
entitled to remain in possession of the lands as a 
tenant. (Lokur , /.) Gafur Usman v. Sakharam 
Tanshet 41 Bom L R. 1199=1 LR (1939) 
Bom. 713=186 I.C. 643=12 R.B. 357=A.I.R. 
1940 Bom. 15. 

-—Ss. 9 and 10— Sale or relinquishment of 

holding — Consent of managing Khot— Sufficiency 
and validity—Presumption of consent—If arises 
from fact of managing Khot being party to 
deed. 

The managing Khot is entitled under S. 9 of 
the Khoti Settlement Act to give consent to a 
transfer by way of sale of a holding. But the 
consent to be a valid consent on behalf of all the 
Khots under S. 9 must be given by him as mana¬ 
ging Khot and not in his individual capacity. 
The consent must also be express and cannot be 
presumed from the mere fact that the managing 
Khot himself is the executant of the deed of 
transfer in his personal capacity. The same con¬ 
sideration as to the necessity of the consent of 
the managing Khot as such also apply to a relin¬ 
quishment under S. 10 of the Act. ( Macklin, J .) 
Vinayak Yeshwant v. Ghanashyam. 164 I.C. 
177=9 R B. 59=38 Bom. L.R. 5ll=A.I.R. 1936 
Bom. 287. 

-(as amended in 1912), S. 9— Scope—If re¬ 
trospective. 

The amendment to S. 9 of the Khoti Settlement 
Act made in 1912 has no retrospective effect and 
does not apply to the case of a transfer made by 
the tenant prior to 1912. ( Rangnekar , and Sen, JJ.) 
Ramkrishna v. Bapu Rao. 175 I.C. 518=10 R. 
B 564=40 Bom. L.R. 390=A.I.R. 1938 Bom. 
284. 

BOMBAY LAND REVENUE CODE (V OF 
1879)— Construction — Rule of strict construc¬ 
tion. 

The Land Revenue Code not only imposes a 
pecuniary burden on the subjects but restricts the 
use and enjoyment of his property. Such a 
statute must always be strictly construed. The 
proprietor is therefore entitled to ask the Court 
to construe it in his favour. (IVassoodezv, J.) 
Rai Chand Gulab Chand v. Secretary of State. 
185 I.C 495=12 R B. 242=41 Bom. L.R. 1077= 
A.I.R 1939 Bom. 505. 

— —“S. 31 (2)— Applicability — If confined to 
public sales by auction—Private sale — Purchase by 
revenue officer — If prohibited. 

S. 31 (2) of the Bombay Land Revenue Code 
which prohibits a Revenue Officer from being 
directly or indirectly concerned in any of the 
transactions or acts set out in it, is not confined to 
purchases at public sales; it prohibits purchases 
by Revenue Officers, witlrout express permission 
of Government, not only at public sales by auction 
but also at private sales. The section itself does 
not in particular refer to a purchase at a public 
sale or a private sale and makes no distinction of 
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that character. The prohibition- cannot be res¬ 
tricted to a purchase at a public sale only. 
(Rangnekar , /.) Dharwar Urban Bank Ltd. v. 
Krishnarao. I.L.R. (1937) Bom 293=169 I C. 
381=10 R.B. 22=39 Bom L R. 203=A.I.R. 1937 
Bom. 198. 

--S. 48— Applicability—Altered assessment — 

When leviable—Intention to use or actual use. 

. S. 48 of the Bombay Land Revenue Code comes 
into operation when land is put to any use un¬ 
connected with agriculture. The determining 
factor in the levy of altered assessment under 

S. 48 is the altered use to which the property is 

put But the mere intention to use property for 
a particular purpose, without its actual use for 
that purpose, will not enable Government to alter 
the agricultural assessment which is the lowest 
standard of assessment on property under the 
Land Revenue Code. ( Wassoodew , J.) Rai 

Chand Gulab Chand v. Sfcretary of State. 
185 I C. 495=12 R B. 242=41 Bom.L.R. 1077 = 

AJ. R. 1939 Bom. 505. 

- S. 48— “Fixed” — Meaning. 

The word “fixed” in S. 48 of the Bombay Land 

rTnJJ ue ^' oc ^ e as it stood before the amendment 
of 1901 cannot mean “fixed in peroetuity”. (Davis, 
J.C, and Rupchand, A.J.C .) Ramchand v. Secre- 
tar Y of State for India in Council. 29 S.L.R. 

382=i63 I.C. 887=9 R.S. 17=A.I.R. 1936 Sind 
108 # 

S. 48— Revised assessment — Power to levy 
retrospectively. 

The Collector has no power to levy revised 
assessment retrospectively. (Broomfield and 
Tyabji, JJ.) Ahmadabad Ginning and Manu¬ 
facturing Co., Ltd. v. Secretary of State. 39 
Bom. L.R. 266=169 I.C. 542=10 R.B. 39=A.I. 
R. 1937 Bom. 226. 

" ” S. 48— Scope—Conversion of agricultural 
land to non agricultural use by trespasser—Altered 
assesment—If leviable. 

S 48 of the Bombaj' Land Revenue Code which 
provides for the levy of altered assessment when 
land held for agricultural purposes is converted 
to a non-agricultural purpose, makes no distinc¬ 
tion between conversion of the land by the occu¬ 
pant or persons holding through or under him, 
and by trespassers without the knowledge or 
permission of the occupant. ( Beaumont , C.J. and 
Wadia,J.) Secretary of State for Indian. 
Ganesh Narayan. I.L.R. (1937) Bom. 801= 
172 I C 194=10 R B. 257=39 Bom.L.R. 885= 
A.I.R. 1937 Bom. 456. 

-Ss. 48 and 52 —Agricultural lands conver¬ 
ted to non-agricultural use—Government permit¬ 
ting and levying fine — Non-levy of altered assess¬ 
ment—Eff ect—If bar to subsequent levy of revised 
assessment. 

Where agricultural lands are appropriated to 
non-agricultural purposes, i.e., building purposes, 
with the permission of the Government on pay¬ 
ment of fine, and the Government do not then 
levy an altered assessment on such lands that 
does not imply that there is any agreement on the 
part of the Government that the assessment 
would not be altered. It is still open to the 
Government to levy an altered assessment on a 
non-agricultural basis. It wpuld be opposed to 
principle to imply, from the mere circumstance 
that non-agricultural assessment has not been 
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previously levied, any limitation on the preroga¬ 
tive of the Crown to assess the land to land 
revenue, and to revise the assessment periodically 
according to law. (Broomfield and Tyabji , JJ.) 
Ahmadabad Ginning and Manufacturing Co., 
Ltd. v. Secretary of State. 169 I.C. 542=10 R 
B 39=39 Bom. L.R. 266=A.I.R. 1937 Bom. 
226. 

~ "S. 48 (1) and (2)— Construction and rela¬ 

tive scope of. 

Cl. (1) of S. 48 of the Bombay Land Revenue 
Code clearly means that assessments are to be 
made in future, and shall be deemed to have been 
made in the past with reference to the use of the 
land. It may also mean that whether assessments 
are actually fixed with reference to the use of the 
land or not, they shall be deemed to have been so 
fixed. But in any case Cl. (1) lays down the con¬ 
ditions for the operation of Cl. (2). It cannot be 
held that it deals with two categories of cases, 
only one of which is dealt with by Cl. (2) and the 
other not at all. (Broomfield and Tyabji, JJ.) 
Ahmedabad Ginning and Manufacturing Co., 
Ltd v Secretary of State. 169 I.C. 542=10 R. 
B. 39=39 Bom.L.R. 266=A.I.R. 1937 Bom. 226. 

---S, 65— Construction —“ Farm-building ”— If 

includes godown. 

The term “farm-building” in S. 65 of the Land 
Revenue Code would absorb within its meaning 
many kinds and classes of buildings such as store¬ 
houses for implements, manure, seed and farm 
produce, and would include a godown. The cha¬ 
racter of the building or the amount of money 
spent upon its construction is immaterial in judg¬ 
ing the purpose for which it is eventually put by 
the former. It cannot be said that a strong or 
substantial store-house or a godown is unneces¬ 
sary for facilitating farm operations and the pro¬ 
tection of agricultural produce; the substantial 
character of a godown cannot alter its character 
as farm-building. (Wassoodew, J.) Rai Chand 
Gulab Chand v Secretary of State. 185 I C 
495=12 R.B. 242 = 41 Bom.L.R. 1077=A.I.R. 
1939 Bom. 505. 

-S. 65 -“Make any other improvements there¬ 
on for the better cultivation of the land ”— Mean¬ 
ing of—Erection of godown to store agricultural 
produce , such as grass for being sold in favoura¬ 
ble market—If protected—Altered assessment—If 
justified on ground of non-agricultural use. 

The words “make any other improvements 
thereon for the better cultivation of the land” in 
S. 65 of the Bombay Land Revenue Code, ought 
not to receive a narrow construction limited to 
some object directly connected with agricultural 
operations or the act of production merely. Any 
improvement which conduces to profitable hus¬ 
bandry and facilitates the marketing of agricul¬ 
tural produce would fall within the class of im¬ 
provements protected by S. 65. That would in¬ 
clude provision for store-houses made by an 
agriculturist for the protection of his agricultural 
produces until it leaves his farm. Thus, if grass 
as agricultural produce is cut, pressed, baled and 
stored in a godown with the object of eventually 
selling it when the market improves and it is 
profitable to sell the produce, the construction of 
a godown which facilitates that object would be 
protected. The erection of a godown for such 
purpose would not be a ground for holding that 
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the land has been “used for any purpose uncon¬ 
nected with agriculture" within the meaning of R. 
80 of the Land Revenue Rules or be a basis upon 
which altered assessment can be levied. 
( Wassoodew, /.) Rai Chand Gulab Chanda 
Secretary of State. 185 I.C. 495 = 12 R.B. 242 
=41 Bom.L.R. 1077=A.I.R. 1939 Bom. 505. 


S. 65 Scope—Kinds of improvement — 
hnumeration of—If exhaustive. 

The use of the words “ farm-buildings, wells 
or tanks" in S. 65 of the Bombay Land Revenue 
Code does not exhaust but only illustrates the 
kind of improvements intended by the Legislature 
to entitle the owner to the benefit of lesser assess¬ 
ment. (IVassoodezv, J.) Rai Chand Gulab 
Chand v. Secretary of State. 185 I.C. 495=12 

R.B. 242=41 Bom.L.R. 1077=A.I.R. 1939 Bom. 
505. 


-——S. 66— Applicability—User of agricultural 
land for non-agricultural purposes by trespasser 
zvithout consent or knowledge of occupant — Lia - 
bility of occupant to fine. 

S-66 of the Bombay Land Revenue Code is not 
confined to user of agricultural land for non- 
agricultural purposes by the occupant or any of 
the persons referred to in the first paragraph of 
S. 65 i.e., servants, tenants, agents or other legal 
representatives. 1 he words of the section are 
quite general and clearly include the case of user 
by even a trespasser; and an occupant is liable to 
fine under S* 66, if there is any user of his agri- 
^Itural land for purposes other than agriculture, 
whether or not the occupant has consented to or 
has knowledge of such user. (Beaumont, C.J. and 
VVadia, J.) Secretary of State for India v, 

Naraya n. I.L.R. (1937) Bom. 801 = 
172 I.C. 1 94=10 R.B. 257=39 Bom.L.R. 885 = 
A.I.R. 1937 Bom. 456. 


—J-S. 83— Applicability—Khoti lands— Presu- 

mitur retro —Application of doctrine—Tenant 
shown to be in occupation from 1848— Absence of 
Proof of prior occupation—Rent notes passed to 
landlord from 1855 to 1901 admitting annual 
tenancy—Presumption of permanent tenancy. 

The doctrine of presumitur retro might apply 
to a case falling under S. 83 of the Bombay Land 
Revenue Code where the only thing to be proved 
is that the the origin of the tenancy was lost in 
antiquity, that is, it cannot be proved to have 
commenced from a particular year or period. In 
such a case if the tenant proves that he was on 
the land, say in 1848, and if it is not shown that 
his occupation commenced in that year, a pre¬ 
sumption could be made that his ancestors were 
on the land even before that date, though there is 
no presumption as to the actual date from which 
the occupation commenced. But the doctrine has 
no scope for application to a case falling under S. 
5 of the Bombay Khoti Settlement Act; that sec¬ 
tion requires proof of occupation from or before 
a particular year and the burden lies on the 
tenant to prove that particular fact. The fact 
that the tenant was proved to be on the land in 
1848, three years after the particular year fixed 
by S. 5, would not entitle him to the benefit of the 
presumption that his tenancy began from or be¬ 
fore 1845—1846. Where the evidence establishes 
the tenant's possession since 1848, but there is no 
definite evidence that he was on the land before 
that year, and it is found that there were various 


tfUM LAND REV. CODE (1879), S. 83. 

kabuliyats passed by the tenant's ancestors and 
himself from 1855 to 1901 admitting an annual 
tenancy, the tenant cannot be held to have esta¬ 
blished a permanent tenancy under S. 83 of the 
Bombay Land Revenue Act. N-.r can the tenant 
claim the benefit of S. 5 of the Khoti Settlement 
Act, when his possession is not shown to have 
commenced on or before 1845—1846. (Divatia, J .) 
Sonu Kashiramshet v. Shankar Sakharam. 

R L R ;P^ 38) Bom 52 4=177 I.C. 614=11 R.B. 
106=40 Bom.L.R 534=A.I.R. 1938 Bom. 381. 

— -b 83 —Applicability to khoti tenures— 

Kjeneral and special enactments. 

Quaere.-— Whether S. 83 of the Bombay Land 
i<evenue Code would apply to a case falling 
under S. 5 of the Khoti Settlement Act, having 
regard to the fact that the latter is a special 
enactment while the former remains a general 
enactment. (Divatia, J.) Sonu Kashiramshet 

— 1 S ” a t n ^ a ^ Sakharam - I.L.R. (1938) Bom, 524 

R B 106—40 Bom.L.R. 534 
=A.I.R. 1938 Bom. 381. 


Applicability — IVatan lands — Per - 
manent tenancy—Acquisition by adverse Posses¬ 
sion-Conditions of. 

S. 83 of the Land Revenue Code would ap 
in the case of watan lands if the tenancy is shown 
to have commenced before the watan lands were 
rendered inalienable by the operation of Regula¬ 
tion No. 16 of 1827. Tenants of watan lands 
whose tenancy . has commenced subsequently 

cannot acquire title to a permanent tenancy of 

the lands by adverse possession as against the 
watan lands from whom they hold. When the 

!i er l? n - Cy ^ as k een ascertained with reasonable 
definiteness, S. 83 cannot in terms assist the 

tenant. The section has no application to a case 

where the commencement of the tenancy has been 
traced either to particular year or to a reasonably 
short and definite period of time on satisfactory 
evidence. (Broomfield and Sen,JJ) Krishna 
Bhima v. Lahmibai. I.L.R. (1938) Bom 465= 
176 I.C. 398=11 R.B. 30=40 Bom.L.R. 439= 
A.I.R. 1938 Bom. 316. 

-S. 83— Landlord’s right to claim enhanced 

rent—Burden of proof. 

The right of the landlord to claim enhanced 
rent from his tenants is regulated by S. 83 of the 
Land Revenue Code, and the words ‘‘if he have 
the same either by virtue of agreement, usage or 
otherwise" in the saving clause of the section, 
cast the burden primarily on the landlord to 
establish the right which lie claims. It is not for 
the tenants to establish that fixity of rent attaches 
to their tenure. (IVassoodezv, /.) Suryaji Rao 
v. Shivakacharu. 186 I C. 445=12 R B. 335= 
41 Bom.L.R. 951=A.I.R 1939 Bom. 421. 

—-S. 83—"Or otherwise”—Construction — If 

ejusdem generis zvith preceding zvords . 

The words "or otherwise" cannot be interpret¬ 
ed as ejudem generis with the words “agreement 
or usage" preceding them. The term “or other¬ 
wise" cannot be said to be controlled by its 
association with the preceding words “agreement 
or usage." (Wassoodezv. J.) Suryaji Rao v . 
Shivakacharu. 186 I.C. 445=12 R.B. 335=41 
Bom.L.R. 951=A.I R. 1939 Bom. 421. 

-S. 83— Rent — Rate — Demand for enhanced 

rate—Propriety of—Just and reasonable rate — 
What is. 
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If the landlord is not hampered by agreement 
or ancient usage to enhance the rent, and if in 
accordance with the prevailing rates of the 
locality, the landlord in other instances has been 
raising the rent, S. 83 of the Bombay Land 
Revenue Code would not exempt the tenant from 
yielding to the demand if it is just and reasona¬ 
ble having regard to the prevailing rates. The 
proper standard to apply under S. 83 in fixing a 
just and reasonable rate, would be the prevail¬ 
ing rates in the locality, particularly the rates 
which the landlord has levied for similar class of 
land let out for similar purposes. ( Wassoodew , 
J.) Suryaji Rao v. Shivakacharu. 186 I.C 
445=12 R.B. 335=41 Bom.L.R. 951=A.I.R. 
1939 Bom. 421. 

- --S. 83—Title by possession from time 

immemorial—If alienation - under S. 11, watan 
Act. See Bombay Hereditary Offices (Watan) 
Act, S. 11. 39 Bom.L.R. 920. 

*-S. 83— “Usage"—Meaning of — Evidence. 

The term “usage*' in S. 83 might imply practice 
prevailing in a locality or business under uniform 
or common circumstances and conditions. It is 
generally qualified by antiquity, as a practice 
long continued or shown to have existed im- 
memorially. It is therefore reasonable to expect 
that evidence of usage should be in relation to 
circumstances which are similar or common 
prevailing for a long time as opposed to current 
practice. ( Wassoydew , /.) Suryaji Rao v. 
Shivakacharu. 186 I.C 445=12 R B. 335=41 
Bom.L.R. 951=A.I.R. 1939 Bom. 421. 

S. 84— Notice under—Proper service of — 
What amounts to—Notice sent by registered post 
but refused by tenant—Sufficiency. 

All that S. 84 of the Bombay Land Revenue 
Code requires the landlord to do is to give to the 
tenant a notice in writing; if the landlord sends 
such a notice by registered post or through the 
village officers, but the tenant declines or refuses 
to accept the notice it must be held that the notice 
is properly served. ( Broomfield and Macklin, 
JJ.) Babasaheb Appasaheb v. Laxmanappa 
Ramappa. 178 I.C 854=11 R.B 198=40 Bom 
L.R 1015=A.I.R. 1938 Bom.. 492. 

--Ss. 85 and 86— Scope—Injunction against 

Government not to pay superior holder but to pay 
direct to purchaser of latter’s rights — Compe¬ 
tency. 

Under S. 85 of the Bombay Land Revenue 
Code, the superior holder is entitled to receive 
his dues through the village officers ; and under 
S. 86 of the Act the superior holder only is entit¬ 
led to assistance from Government. An injunc¬ 
tion against Government not to pay to the supe¬ 
rior holder but to pay direct to a person who 
claims to be entitled to payment by reason of his 
having become purchaser of the rights of the 
superior holder would be contrary to the spirit, if 
not to the express terms, of the Land Revenue 
Code. The relation between the Government and 
the superior holder is not affected by the sale of 
the superior holder’s rights. The Government 
cannot therefore be ordered not to pay the supe¬ 
rior holder and to pay it to the purchaser direct. 
But as long as Government is not prepared to pay 
it to the purchaser direct, the superior holder 
whose rights have been sold may be ordered to 
pay it to the purchaser who is entitled to the 
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income as purchaser, as soon as the superior 
holder receives it from the treasury. ( Broom¬ 
field and Macklin , JJ ) Dattatraya v. Sadashiv. 
185 I.C. 839=12 RB. 271=41 Bom.L.R. 882= 
A.I.R. 1939 Bom. 513. 


-Ss. 86 and 87— Co-sharers of in am village 

not registered as sharers in Village Form 3— 
Right to sue khatedar for share of land revenue 
directly—Proper remedy. 

It is only the registered managing inamdar who 
has the sole right to manage the village, i.e., to 
recover revenue, etc. If it were not so, every co- 
sharer who is not registered in the Village Form 
No. 3, as such, might file a suit to recover his 
own share individually from different khatedars 
in the village. Co-sharers who are not recogni¬ 
sed as managing inamdars and whose names are 
not registered in the Village Form No. 3, though 
they are entered as sharers in the khatawni can¬ 
not file a suit or seek assistance against the 
khatedars directly. Their remedy is to sue the 
managing inamdars for an account and to reco¬ 
ver their share in the land revenue which may 
have been recovered or which may have been 
negligently omitted to be recovered by the mana¬ 
ging inamdars. ( Lokur , /.) Narhar Sonajf.e v. 
Trimbak Shridar. 12 R.B. 255=185 I.C. 608= 
41 Bom.L.R. 1174=A.I.R. 1940 Bom. 12. 

--Ss. 102 and 106 —Assessments fixed at 

survey settlement—Duration of—If cease to be 
operative on expiry of period of guarantee. 

The assessments fixed at a survey settlement do 
not cease to be operative at the expiry of the 
period of guarantee unless and until they are 
revised. (Broomfield and Tyabji. JJ.) Ahmeda- 
bad Ginning and Manufacturing Co. Ltd. v. 
Secretary of State. 169 I.C. 542=10 R.B. 39= 
39 Bom.L.R. 266=A.I R. 1937 Bom. 226. 

--Ss. 132 and 133 —Construction and scope — 

Survey fee and penalty—Liability for—When 
arises—Public notice—If condition precedent — 
Burden of proof. 

Ss. 132 and 133 of the Bombay Land Revenue 
Code that survey fee is payable by the holder of 
a property in the city in which survey is introdu¬ 
ced within six months from the date of the public 
notice given by the Collector, and if default is 
committed by such holder, that is to say the 
survey fees are not paid within six months from 
the date of the public notice, then the Collector is 
authorized to levy a penalty not exceeding one 
rupee for each sanad. The payment of the survey 
fees and the grant of a sanad seem prima facie to 
be concurrent conditions. Unless a public notice 
is given as provided by S. 132, the Collector would 
not be entitled to levy a penalty under S. 133. 
The burden to prove that the requirements of law 
have been complied with is clearly on the Govern¬ 
ment and it is for them to prove that every con¬ 
dition precedent to the levy of the survey-fee and 
penalty was fully complied with. {Rangnekar and 
Wadia, JJ.) Hariprasad Chotubai v Secretary 
of State. 182 I.C. 987=12 R B. 54=41 Bom. 
L.R. 348=A.I.R. 1939 Bom. 234. 

-S. 133 —Sanad under—If document of title 

—Order granting sanad—If conclusive—Suit for 
possession against grantee of sanad—Limitation 
—Order granting sanad—If to be set aside — 
Limitation Act , Art. 14. 
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BOM. LAND REV. CODE (1879), S.133. 

A sanad granted under S. 133 of the Bombay 
Land Revenve Code is not strictly speaking in the 
nature of a document of title between litigating 
parties. It is a document affecting rights only 
between the crown and the person to whom it is 
r anted. The object of an inquiry under the 
Land Revenue Code is to determine the right of 
Government to revenue, and for that purpose to 
survey the 1 and and to determine who is the 
holder, and, therefore, liable to assessment. But 
an order made under the Land Revenue Code is 
not intended to operate, and does not operate, 
finally as a determination of title between sub¬ 
jects of Government. No doubt such an order is 
prima facie evidence of title, but it is not conclu¬ 
sive and may be overriden as other evidence may 
be overriden. It is not essential for a person 
claiming possession against another person to 
whom a sanad has been granted under S. 133 to 
obtain an order setting aside that sanad before he 
can obtain an order for recovery of possession 
from a Civil Court. Art. Hof the Limitation Act 
does not govern such a suit and the order of the 
revenue authorities granting a sanad is not an act 
or order of a Government officer within the 
meaning of Art. 14, which has to be set aside 
before possession could be decreed. ( Beaumont , 
C .J.and IVadia, J) Narbheramji v. Vivek- 

I.L.R. (1939) Bom. 564=186 I C 164= 

l 2 R B - 299= 41 Bom.L.R. 939=A.I.R. 1939 
Bom. 425. 

1 

" ~4 an ^ H— Sanad—Form and con¬ 

tents of-—Duty of Government to describe pro- 
f ull y by, boundaries and dimensions. 
t issued under S. 133 of the Bombay 

Land Revenue Code are valuable documents and 
evidence of title and must be in proper form. 
Having regard to the form of Sch. H of the 
Land Revenue Code, it is the duty of the Govern¬ 
ment to issue sanads describing not merely the 
plot or building in question, but also describing 
the property fully by its boundaries and its full 
dimensions. (Rangnekar and IVadia . JJ .) Hari- 

? R A s ^” Chotubhai v Secretary of State. 182 

i&KsJSS *- 54=41 B “ x R - 348=A XE 

— s 137 Government claims—Priority over 

other debts—Nature of—If extends to arrears of 

pas years or is confined to demands of current 
year.S. 151. 

The right of priority given to the claim of Go¬ 
vernment by S. 137 of the Bombay Land Revenue 
L-oae is very much more extensive than that 
£* common law, since it creates on 

11 V u th r Govern ment a right to priority over 
ail debts of every kind, whether secured or 
unsecured. But such right of priority is curtailed 

by S. 151 of the Code. Ss. 137 and 151 should be 

read together, and the priority is therefore con- 
nned to the demands of the current year and not 
for arrears of past years. S. 151 in terms restricts 
the common law prerogative of the Crown. The 
prerogatives of the Crown can be affected with 
the consent of the Crown, that is, by statute. 
( Barlee and IVadia, JJ ) The Secretary of 
State v. Vedavyas Vfnkatesh Bhatta. 163 
I.C. 357=9 R.B 18=38 Bom.L.R. 267=A.I.R. 
1936 Bom. 213. 

— —-Ss. 137, 187, 150 (2)— Liquor licence gran¬ 
ted to firm forfeited and sold as result of its ina- 


BOM. LAND REV. CODE (1879), S. 217. 

bility to pay instalments—Stocks of liquor in 
bonded warehouse belonging to firm — Govern¬ 
ment's right as against secured creditor. 

Where the liquor licence granted to a firm for 
sale of liquor in its premises, is forfeited and 
sold as a result of its inability to pay the instal¬ 
ments due and subsequent instalments, the stocks 
of liquor in the bonded warehouse belonging to 
the firm come within the scope of S. 150 (c), 
Bombay Land Revenue Code, and they are mova¬ 
bles in respect of which the Government has no 
prior charge, and the claims of the Government 
do not have preference over secured creditors in 
whose favour the stocks of liquor have been 
mortgaged. (Davis, J C. and Tyabfi, J.) Secre¬ 
tary of State v. Peoples Bank of Northern 
India, Ltd I L R. (1939) Kar. 393=179 I.C. 
863 = 11 R S. 155=A.I.R. 1939 Sind 46. 

-S. 151—Scope and effect of— Prerogative 

of Crown—If affected—Priority of Crown debts 
—If confined to demands of current year. See 
Bombay Land Revenue Code, S. 137. 38 Bom.Lj 
R. 267. 

-S. 189— A pplicability — Mutation proceed¬ 
ings. 

S. 189 would apply as much to an enquiry rela¬ 
ting to the record of rights under Chap. 10-A as 
to a summary or formal enquiry within the provi¬ 
sions of S. 196. (Davis, J.C. Weston, J.) Assudo- 
mal Ramandas v. Thamandas Hotchand. 
A.I.R. 1940 Sind. 100. 

-Ss. 213 and 214, Rules of 1905, R. 56— 

* , Co-terminous ,> — Meaning. 

The word “co-terminous” in Part V of R, 56 of 
the Rules framed in 1905 under Ss. 213 and 214 of 
the Bombay Land Revenue Code applies only to 
the revision settlement in the course of which the 
appropriation takes place and not to subsequent 
periods of settlement (Davis, J.C. and Rupchand 
A J.C.) Ramchand v. Secretary of State for 
India. 29 S.L.R. 382=163 I.C. 887=9 R.S. 17= 
A.I.R. 1936 Sind 108. 

--—S. 217— Applicability — Watan lands — Alie¬ 
nation contrary to S. 5, Watan Act—Permanent 
tenant under—If becomes occupant by introduc¬ 
tion of survey settlement . 

S. 217 of the Land Revenue Code would not 
apply in the case of watan lands governed by S. 5 
of the Bombay Watan Act. S. 217 cannot override 
the clear provisions of S. 5 of the Watan Act. An 
alienation by way of a permanent lease made by 
wantandar in contravention of S. 5 of the Bombay 
Watan Act is not binding on the successor of the 
alienating watandar. A tenant under such a lease 
granted by the watandar does not therefore 
become an “occupant” of the lands by reason of 
the introuction of survey settlement into the 
village under S. 217 of the Land Revenue Code. 
It would be contrary to the principle of S. 5 
of the Watan Act (Bombay Hereditary Officers 
Act of 1874) to hold that the lessees acquires occu¬ 
pancy rights under S. 217 of the Land Revenue 
Code. (Rangnekar and Wadia, JJ.) Shripad 
Ramachandra v. Tuljaramrao. 177 I.C. 593= 
11 RB. 101=40 Bom.L.R. 461=A.I.R. 1938 
Boip. 372. 

-(as amended in 1913), S. 217— Scope—Re¬ 
trospective operation. 
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S. 217 of the Bombay Land Revenue Code, as 
amended in 1913, has retrospective effect. 
(Rangnekar and Wadia, JJ.) Shripad Rama- 
CHANDRA V. TULJARAM RAO. 177 I.C. 593=11 

R.C. 101=40 Bom.L.R. 46l=A.I.R. 1938 Bom. 
372. 

BOMBAY LAND REVENUE RULES, R. 80 

—“Used for any purpose unconnected with agri¬ 
culture”—Erection of godown and use of same for 
storing agricultural produce—If justifies levy of 
altered assessment. See Bombay Land Revenue 
Code, S. 65. 41 Bom.L.R. 1077 


R 91 “ Assessed”—Meaning of. 

The expression “any holding which has beer 
assessed in R. 91 of the Land Revenue Rules 
implies legally assessed”. When the basis foi 
altered assessment fails, the levy of altered as¬ 
sessment would be illegal. ( Wassoodew, /.) Rai 
Gulab Chand v. Secretary of State 

185 h c 495=12 R.B. 242=41 Bom.L.R. 1077= 
A.I.R. 1939 Bom. 505. 

BOMBAY LOCAL BOARDS ACT (VI OF 

1923), S. 4 (3)— District Local Board—Pozoer to 
levy octroi on goods imported in notified area. 

A District Local Board under the Bombay 
Local Boards Act has power to impose and levy 
octroi duty on goods imported in a notified area 
in its district. ( Broomfield and Macklin, JJ ) 
Emperor v. Mohidin. 180 I.C. 940 = 11 R B. 318 

=4 ° CrL.J. 522=41 Bom.L.R. 93 = A.I.R. 1939 
Bom. 97. 


8 ( b )— Scope—If controlled by S. 14 (3) 
Right of person whose name appears in voters * 
list as finally published to stand as candidate—If 
can be challenged. 

S. 8 (5) of the Bombay Local Boards Act can¬ 
not be construed as meaning that if the name of 
any person appears in the voters’ list, he was en¬ 
titled to stand as a candidate or that the names 

appearing in the list are to be treated as conclu- 

a ‘ 8 £ } s . to b e . read along with S. 14 (3). 
Ihe effect of this provision is that nobody whose 

nan }?_ d °es n ot appear on the list of voters is 
qualified to stand as a candidate but that does not 
mean that if a person’s name appears on the 
voters’ list and he is therefore entitled to stand 
as a candidate at the election, his candidature 
cannot be challenged on the ground that although 
his name appears on the voters list, he is not duly 
qualified as a voter. The list as finally published 
is not conclusive and does not bar the right of 
any person to challenge the names appearing 
therein. ( Divatia, /.) Vina yak Vasudeo v. 
Gopal Chimnaji. I.L.R. 1938 Bom. 515=177 
I.C. 302=11 R.B. 77=40 Bom.L.R. 525=A I R 
1938 Bom. 377. 

--Ss. 13 and 14 (2)—Construction and scope 

— Voters’ list—Finality as regards the right to 
vote or to be elected. 

There is nothing in Ss. 13 and 14 of the Bombay 
Local Boards Act which provides that the voters’ 
list is conclusive in the sense that no one has a 
right to challenge the names appearing in that 
list after it has been duly published before the 
election. S. 14 (2) is clearly negative and it says 
nothing about the name of a person who is on 
the list but who is not qualified to be a voter. The 
marginal note to the section to the effect that the 
lists are conclusive evidence of the right to be 

Q,. D .—40 
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elected or to vote is clearly incorrect, because 
the section does not say so. ( Divatia , J ) Vina- 
yaic Vasudeo v. Gopal Chimnaji. I.L.R. 1938 

302=11 R.B. 77=40 Bom. 
L.R. 525=A.I R. 1938 Bom. 377. 


c 0 , 1 ?* ( 3 )—Scope and effect—If control. 

See Bom. Local Boards Act, S. 8 (b). 
40 Bom. L.R. 525. 


— S. 15 ( 2 ) (a) (ii) and (4) (c) — Construc¬ 
tion and scope If * to be read together—“In his 
ozvn right Meaning—Joint Hindu family—Right 
of member other than manager to vote at election 

Family property entered in revenue records in 
member’s name — If sufficient. 

T he , words “ in his own right” in S. 15 ( 2 ) (a) 
(n) of the Bombay Local Boards Act mean that 
he must own the land by himself, in other words 
he must be the exclusive owner of the land. 
Sub-S. 2 (a) (ii) must be read with sub-S. 4(c) of 
S. 15, and both of them read together mean that 
in the case of a joint Hindu family no other 
person than the manager has the right to vote 
except in a case where one of the coparceners is 
holding some separate or self-acquired property 
m his own right, and in such a case he is entitled 
to be a voter if he fulfils the other requisites of 
the section. The fact that some family property 
is entered in the name of a coparcener in the 
revenue records would not entitle him to have his 
name on the voters’ list. ( Divatia, J.) Vina- 
yak Vasudeo v. Gopal Chimnaji. I.L.R. 1938 
Bom. 515=177 I C. 302=11 R.B. 77=40 Bom. 
L.R. 525 = A I,R. 1938 Bom. 377. 


S. 35 (1) and (2) (k)— Scope—Power to 
make regulations—Regulation providing for vot¬ 
ing by ballot in case of election of President and 
Vice President—If ultra vires —Ordinary meeting 
and meeting for election of President or Vice - 
P resident—Distinction. 

Sub-Cl. (&) of S. 35 (2) of the Bombay Local 
Boards Act clearly and explicitly confers upon 
the members of a Board the right to have the 
names of persons who voted for or against a 
resolution disclosed. The power of a Board to 
make regulations under S. 35 (1) must also be 
subject to the provisions of Sub-Cl. ( k ) among 
others. A regulation framed by a Board, which 
provides for votes being taken by ballot in the 
case of election of President and Vice-President, 

is clearly in consistent with sub-Cl. ( k ) of S. 35 

( 2 ) and therefore ultra vires, as under the Act 
there can be no voting by ballot. The Act further 
makes no distinction between a meeting held by 
the Board for electing a President or Vice-Presi- 
dent and any other meeting held to transact any 
other business. S. 35 would equally apply to both. 
(■ Rangnekar , Ag. C.J. and Tyabji , J.) Samal- 
bhai z,. Jesangbhai. I.L.R. (1937) Bom. 225= 
9.RB. 359= 168 I.C. 20=38 Bom. L.R. 1331= 
A.I.R. 1937 Bom. 104. 

~ S. 100— Rules under—Rule 8— Scope — 
Goods on board ship brought to Naka but not 
landed as destined for another part—Demand of 
octroi duty— Refusal—Obstruction to seizure of 
goods—If offence — Conviction — Legality—Penal 
Code, S. 183. 

Accused was the Tandel or master of a country 
ship which arrived at the port of Jitapur, at the 
mouth of a creek in the Ratnagiri District, carry¬ 
ing goods consigned to various places in Jitapur 
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and in Rajapur, the latter being a port about 18 
miles further up the creek. The goods consigned 
to persons in Jitapur were landed and octroi duty 
was duly paid thereon as per rules framed under 
S. 100 of the Bombay Local Boards Act. There 
being no separate Naka in Rajapur, the Nakedar 
of Jitapur went on board the ship and demanded 
octroi in respect of goods in the ship destined to 
Rajapur, but the accused refused to pay. The 
Nakedar thereupon seized part of the cargo and 
proceeded to weigh it, in virtue of the powers 
under rule 8 of the rules, but the accused ob¬ 
structed him and removed the same and sailed 
away to Rajapur. On these facts the accused 
was prosecuted under S. 183, Indian Penal Code, 
for the offence of resisting to the taking of pro¬ 
perty by the lawful authority of a public servant 
and convicted, the conviction being confirmed in 
appeal. 

Held, in revision, (1) that the rules framed 
under S. 100 of the Local Boards Act could not 
confer on the Nakedar power to board the ship 
and seize cargo, since that was beyond the powers 
given by the Act itself, and consequently, R. 8 
being inconsistent with the Act, could not be held 
to be validly framed; (2) that the rules did not 
make it clear that goods on board the ship des¬ 
tined to Rajapur, where there was no Naka , 
could be said to be brought to Jitapur Naka, so as 
to make rule 8 applicable to the case ; (3) that it 
was not made out that the District Local Board 
had any jurisdiction or authority to levy octroi 
on goods on board the ship in the port but not 
landed; and (4) that as the prosecution had not 
produced full, clear and satisfactory proof of the 
existence of the necessary authority as required 
by S. 183, Indian Penal Code the conviction of the 
accused was unsustainable and must be set aside 
( Broomfield and IVassoodew, JJ .) Emperor v. 
Dema Mahadu Amberkar. 165 I.C. 637=9 R. 
B. 159=38 Bom.L.R. 790=38 Cr.L.J. 37=1936 
Cr.C. 921=A.I.R. 1936 Bom. 376. 

“ S. 136 — Applicability and scope—District 
Local B oard—Administrative officer—Delivery of 
false travelling allowance bill to get higher rate of 
allowance—Prosecution under S. 420, Indian 
Penal Code—Absence of notice under S. 136 —If 
bar to maintainability. I 

An officer of a District Local Board who deli- | 
berately delivers afalse bill of travelling expenses 
cannot be said to be acting or purporting to act in 
pursuance of the Bombay Local Boards Act 
within the meaning of S. 136 of the Act. Such a 
protection clause was never intended to protect a 
dishonest rascal from the consequences of his 1 
rascality. It is intended to protect people who 
from excess of zeal or negligence, or other cause, 
exceed their powers. Where the Administrative 
Officer of a District Local Board submits a false 
bill for travelling allowance in order to obtain a 
higher rate of allowance than he would be en¬ 
titled to in fact, a prosecution against him for 
cheating under S. 420, Indian Penal Code, can be 
commenced without the notice required to be 
given under S. 136 of the Bombay Local Boards 
Act. There is nothing in that Act or in the rules 
which compels him to claim travelling allowance 
or to put in a bill therefor if he does not desire to 
do so. The delivery of the travelling allowance 
bill is not a duty imposed upon him by the Act. 


DIGEST, 1936—1940 
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And since the charge of cheating by the suppres¬ 
sion of the true facts in order to make a false 
claim for a higher rate involves an act outside 
the accused’s official duties, the absence of the 
notice required by S 136 is no bar to a prosecu¬ 
tion under S. 420, Indian Penal Code. ( Beaumont, 
C.J. and Sen, /.) Emperor v. R. K. Naik. I.L.R. 
(1940) Bom. 29=168 I.C. 133 = 41 Cr.L.J. 256= 
12 R.B 316=41 Bom.L.R. 1227=A.I.R. 1940 
Bom. 35. 

-(as amended by Act XIII of 1935), S. 136 

(2)— Applicability—Test of—President and ser¬ 
vant of Taluk Board charged with offences under 
S. 120-B read with S. 406 or S. 409. Penal Code 
and S. 406 or S 409 read with S. 477-A, Penal 
Code—Notice as required by sub-S. (2) not given 
to accused—Prosecution launched more than three 
months after acts complavxed of—Effect — "act” 
in S. 136 (2)— If means "offence”. 

Per Davis, I.C and Mehta, AJ.C. ( Rupcliand 
Bilaram, AJ.C., dissenting).—The general test 
applicable in cases of the kind, as for instance a 
case falling under S. 136, Bombay Local Boards 
Act is, whether the act complained of is an act 
done by the protected person in his public capa¬ 
city in relation to the public or whether it is done 
in relation to a private individual. The protec¬ 
tion applies only to the performance of duties 
towards the public. The words of sub-S. (2) of 
S. 136 of the Act, as applicable to prosecutions 
can be compared with the corresponding words in 
S. 197 (1), Cr. P. Code. In S. 197 (1) of the Code 
occur the words ‘‘while acting or purporting to 
act in discharge of his official duty”. It is true 
that in S. 197 (l) occurs the word “offence” while 
in S. 136 (2) of the Act occurs the word “act”, 
but the word “prosecution” as introduced into 
that sub section by the amendment by necessary 
implication, gives to the word “act” in reference 
to a prosecution the meaning of “offence” and as 
an official acting or purporting to act in the dis¬ 
charge of his official duty must of necessity act or 
purport to act in pursuance of statutory duties 
conferred on him by law, there is in this respect 
no difference of substance between the relevant 
words of S 197 (1), Cr. P. Code and S. 136 (2) of 
the Act. If therefore for the words “acting or 
purporting to act in the discharge of his official 
duty” in S. 197 (1), the words “acting or^pur- 
purporting to act in pursuance of this Act” are 
substituted, the analogy between the two is clear. 
Official duty is something done in pursuance of 
some Act or Statutory authority. The words 
used in the Act are merely a variation of the 
words used in S. 197 of the Code considered 
necessary by the Legislature to apply the same 
principle of protection to the members or officers 
or servants of a Local Board acting or purporting 
to act under the particular statute which governs 
them. S. 136 (2) of the Act can apply only to acts 
done by the protected persons in discharge of 
their public duties towards the public. A Presi¬ 
dent and a servant, who was sub-overseer of a 
certain Taluk Board, were charged with cons¬ 
piring with a contractor to commit criminal 
breach of trust (S. 120-B read with S. 406 or 
S. 409, Penal Code) and with the commission of 
criminal breach of trust and falsification of ac¬ 
counts (S. 406 or S. 409 read with S. 477-A of the 
Code). No notice as required by sub-S. (2) of 
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S. 136 of the Act was served on the accused and 
the proceedings were commenced more than three 
months of the ac's complained of: 

Held , that it could not be said that the Presi¬ 
dent was not acting or purporting to act in exer¬ 
cise of his statutory duties towards the public 
when in pursuance of the Act he got measurement 
books and got bills prepared by the sub-overseer 
or that the sub overseer was not acting or pur¬ 
porting to act in pursuance of the Act when he 
recorded measurements, prepared bills, signed a 
certificate, and wrote a cheque. It being alleged 
that they committed the acts complained of in 
order to defraud the public, the acts complained 
of could not fall outside the scope of S. 136 (2) 
of the Act. S. 136 (2) of the Act as amended by 
Act XIII of 1935 was therefore applicable to the 
offences with which the accused were charged. 
(Davis, J C., Rupchand Bilaram and Mehta, A.J. 
Cs.) Nuralhaqshah v. Emperor. 32 SLR. 
567=169 I.C 274=9 R.S 257=38 Cr.L.J. 723= 
A.I R. 1937 Sind 129 (F.B.). 

„ . ?• I?® (2 )—Public and private prosecutions 
— Distinction. 

Obiter .—There is no distinction between public 
and private prosecutions in S. 136 (2), Bombay 
Local Boards Act. (Davis, J.C. Rupchand Bila¬ 
ram and Mehta, A J. Cs.) Nuralhaqshah v. 
Emperor. 32 S L.R. 567=169 I.C 274=9 R S 

257=38 Cr.L.J. 723=A.I.R. 1937 Sind 129 
(F.B.). 

---(as amended by Act XIII of 1935), 

S. 139 (2)—Applicability—Sub-overseer of Local 
Board preparing false bills and overcharging 
Board in course of his duty of taking measure¬ 
ments of work and preparation of bill—Prosecu¬ 
tion for — Limitation. 

A part of the duties of a sub-overseer under a 
Local Board was the taking of measurements 
of repair and other work done and the prepara¬ 
tion of bills in respect thereof. The overseer 
prepared false bills and overcharged the Board. 

. Heidi that the acts which were alleged to cons¬ 
titute a criminal offence on his part were acts 
done by him, or, in any case purported to have 
been done by him, in pursuance of the Local 
Boards Act, and whether they were bona fide or 
otherwise, he was immune from prosecution 
after a lapse of three months from the date of 
the act complained of. ((Davis, J.C. and Lobo, J.) 
Tarachand Pribhdas v. Emperor. 32 S.L.R 622 
=175 I.C. 834=39 Cr.L.J. 668—11 R.S. 7=A I 
R. 1938 Sind 116. 

BOMBAY LOCAL BOARDS AMEND¬ 
MENT ACT (XIII OF 1935) — Scope—If re¬ 
trospective. 

The general rule of construction is- nova cons¬ 
titute futuris formam imponere debet , non 
praeteritis. This rule does not apply to statutes 
relating to procedure and the law of Limitation 
being held to be a law of procedure, has retros¬ 
pective effect unless the Legislature has made a 
distinct provision to the contrary. The amend¬ 
ing Act lays down rules of limitation and they 
are prima facie rules of procedure. The amend¬ 
ing Act has therefore a retrospective effect. 
(Davis, J.C. Rupchand Bilaram and Mehta A.J. 
Cs.) Nuralhaqshah v. Emperor. 32 S.L.R. 
567=169 I.C. 274=9 R.S. 257=38 Cr.L.J. 723= 
A.I.R. 1937 Sind 129 (F.B.). 
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BOMBAY MARKETS AND FAIRS ACT 

(IV OF 1862), S. 1— Scope—If conflicts with 
S. 139. Bombay District Municipal Act-Estab¬ 
lishment of cattle market on private land within 
municipality without sanction of District Magist¬ 
rate — Offence. 

It cannot be held that the provisions of S. 1 of 
the Bombay Markets and Fairs Act conflict with 
S. 139 of the Bombay District Municipal Act and 
therefore the provisions of the latter Act over¬ 
ride those of the former so f&r as Municipal 
areas are concerned. If a person establishes a 
(cattle) market on his private land within Muni¬ 
cipal limits without obtaining permission from 
the District Magistrate, he commits an offence 
under S. 1 of the Markets and Fairs Act and is 
liable to conviction under that section. (Wadia 
and Sen, JJ.) Emperor v. Najmuddin Ibrahim- 
saheb. 42 Bom.L.R. 584. 

BOMBAY MOTOR VEHICLES ACT (XIV 
OF 1935), S. 3—Scope—Vehicle liable to tax 
under—If also liable under Bombay Municipal 
Boroughs Act. See Bombay Municipal Bo¬ 
roughs Act, S. 73 (2). 41 Bom.L.R. 1249. 

BOMBAY MOTOR VEHICLES RULES 

(1905), R. 3 (1)— Applicability—Letting for hire 
in public places—Private arrangement with select¬ 
ed customer not done in pnblic place—Permit of 
District Superintendent of Police not obtained — 
If breach of rule. 

Rule 3 (1) of the Bombay Motor Vehicles 
Rules applies to letting in public places, and this 
implies that actual transaction of letting must be 
done in a public place where it is open for any 
member of the public to take the vehicle on hire. 
It cannot apply to a case where the letting is to 
selected customer and is not done in a public 
place and where the vehicle is not available to 
any member of the public. In the latter case it 
is no offence or breach of the rule if the permit 
of the District Superintendent of Police is not 
obtained. The accused arranged with the Prin¬ 
cipal of a school to bring the pupils of the school 
from their homes in several places to the schools 
and to take them back for a certain fixed amoun} 
in reach of each pupil per month and was paid 
at that rate every month. He did not obtain a 
license under R 3(1) of the Motor Vehicles 
Rules from the District Magistrate, 

Held , that the accused had not committed a 
breach of R. 3 (1). ( Broomfield and Wadia, JJ.) 

Emperor v. Nandkishore Sinch. I.L.R. (1937) 
Bom. 719=171 I.C. 277=10 R.B. 186=38 Cr.L. 

J. 1049=39 Bom.L.R. 616=A.I.R. 1937 Bom. 
399. 

i 

--R- 21— If ultra vires. See Motor Vehicles 

Act, Ss. 11 and 16. 40 Bom.L.R. 1099. 

BOMBAY MUNICIPAL BOROUGHS ACT 
(XVIII OF 1925), s. 33—Applicabity—Remo¬ 
val or reduction”—If confined to removal or re¬ 
duction by way of punishment—Separation of two 
offices held jointly by one and the same individual 
and offer of one of them alone to him on lower 
salary — If covered by S. 33. 

The language of S. 33 of the Bombay Munici¬ 
pal Boroughs Act is wide enough to cover the 
case of removal or reduction of the Chief Officer, 
which is not by way of punishment but is the 
result of a separation of 'offices formerly held. 
Where the combined offices of Chief Officer and 
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Engineer are held by one and the same person, 
but the Municipality resolve to separate posts 
and offer one of them alone to the incumbent on 
a salary which is less than what he has been 
getting for the combined posts, the effect is that 
he is removed from the office held by him and 
relegated to an inferior position. That amounts 

to a removal or reduction within the meaning of 
S. 33 of the Act. (Broomfield a>id Wassoodew , 
JJ.) Municipal Borough of Dhulia v. Rama- 
CHANDRA Bapujt Kale. I.L.R. (1937) Bom. 867 

* C 643=:10 K B. 477=39 Bom.L.R. 1269 
=A.I.R. 1938 Bom. 137. 


- S. 33— Construction—Resolution passed by 
inQ)ority of Councillors present at meeting — 
Majority not amounting to two-thirds of the 
whole number of Councillors of Municipality — 
Effect Action taken upon such resolution—If 
ulra vires. 


Where a resolution of removal from office or 
reduction is passed by a mojority of fifteen to 
eleven Councillors out of those present, the total 
number of Councillors of the Municipality then 
being thirty-one, there is no majority of two- 
thirds of the whole member of Councillors as re¬ 
quired by S. 33 of the Bombay Municipal Bo¬ 
roughs Act, and the resolution therefore contra¬ 
venes the statutory provisions of S. 33 of the 
Act. The rule contained in that section is con¬ 
ducive to stability in the higher grades of ser¬ 
vice and is essentially for public good. Any ac¬ 
tion taken by the Municipality in the contraven¬ 
tion of or in violation of that rule must be re¬ 
garded as ultra vires. Although every resolution 
passed by a majority of votes is an expression of 
the will of the public body passing it, when the 
law as laid down in S. 33 requires that the resolu¬ 
tion upon the particular matter must contain the 
expression of the pleasure or will of a stated 
number of members of the Municipality, the 
failure to comply with such provisions would 
render the expression nugatory and of no conse¬ 
quence. Consequently any action taken on a re¬ 
solution passed by a majority with less than 
two-thirds of the whole number of Councillors is 
wrong and irregular. (Broomfield and Wassoo- 
dew t JJ.) Municipal Borough of Dhulia v. 
Ramachandra Bapuji Kale. I L.R. (1937) Bom. 

643=10 R B 477=39 Bom.L.R. 
1269=A.I.R. 1938 Bom. 137 


S. 33 Dismissal of Chief-Officer in contra¬ 
vention of—Suit for damages — Measure of 
damages . ' 1 

. The Chief Officer of a Municipality is only en¬ 
titled to one month's notice before discharge like 
any other Municipal officer or servant, the only 
difference between his position and that of the 
other servants and officers being that he cannot 
be discharged except in the manner provided by 
S. 33. He cannot claim as of right to remain in 
service until he reaches a particular age fixed by 
the rules under the Act ; nor can he claim a gra¬ 
tuity the grant of which is entirely at the discre¬ 
tion of the Municipality under the rules made 
under the Act. Since there is nothing to prevent 
him from being removed from office at any time 
by a valid resolution under S. 33, the only dama¬ 
ges which he can claim and which can be award¬ 
ed to him in a suit for damages for wrongful 
dismissal are wages for the period of notice, i.e. t 


BOM. MUN. BOROUGHS ACT (1925), S. 33. 

one month’s pay. ( Broomfield and Wassoodew, 
JJ.) Municipal Borough of Dhulia v. Rama¬ 
chandra Bapuji Kale. I.L.R (1937) Bom 867 
=174 I.C. 643=10 R.B. 477=39 Bom.L.R. 1269 
—A.I.R. 1938 Bom. 137. 

- S. 33— Scope and effect—Removal of Chief 
Officer in contravention of procedure prescribed — 
Suit for damages in Civil Court—If barred — Ser¬ 
vants of Municipalities and local bodies—Tenure 
of—Rule as to Crown servants — Applicability — 
Right of suit—If to be expressly given by statute 
—Jurisdiction of Civil Courts. 

The general rule applicable to the tenure of 
servants holding office under theCrown and their 
liability to dismissal without notice and without 
reason assigned cannot be applied in its entirety 
to other public servants not in the employment 
of the Crown, e.g.. servants holding offices under 
a Municipality under the Bombay Municipal 
Boroughs Act. Whatever justification there 
may be for bringing the servants of local bodies 
within the statutory definition of public servants, 
it cannot be concluded from that circumstance 
that local bodies enjoy all the prerogatives of 
the Crown governing its relations with its ser¬ 
vants. Even the Crown’s prerogative of dismis¬ 
sal can be curtailed by a statute, and if a statute 
regulates the procedure of dismissal of a public 
servant the Crown will be bound by it. The pro¬ 
vision in S. 33 of the Bombay Municipal Borou¬ 
ghs Act is a limitation of the right to dismiss at 
pleasure ; that section may reasonablv be said to 
affect the tenure of the post of the Chief Officer 
and to give him a right to hold his office until 
removed from his Office in the manner prescribed 
by the section. Even if the general rule as to 
the tenure and dismissal of Crown servants be 
applicable to the case of the Chief Officer of a 
Municipality. S. 33 of the Act would take the 
case out of the general rule and would prevent 
the officer from being removed from office except 
in accordance with the provisions of that section. 
The removal of the Chief Officer in contraven¬ 
tion of S. 33 is an infringement of his right to 
hold office unless or until he is lawfully removed; 
it gives him a cause of action for a suit for 
damages for wrongful dismissal in the Civil 
Court, as it cannnot be denied that-the infringe¬ 
ment of the right causes damage. Nor is it 
necessary that a right of suit should be expressly 
given by statute. The maxim ubi jus ibi re¬ 
medium may fairly be applied. 

Wassoodezu. J. —Where the act complained of 
is professedly done under the sanction of the law 
and in the exercise of the power conferred by 
statute upon the Municipality, the fact that it is 
done by the Municipality under a supposed dele¬ 
gation of Sovereign authority but .in actual 
disregard of the procedure in that respect laid 
down by law will not afford justification in a 
Civil Court. Even the Crown could not put for¬ 
ward such a plea in such a case. There is no 
warrant for holding that no action lies against 
Municipality even if it violates the rules of pro¬ 
cedure laid down by the law of its incorporation. 
Where a right and an infringement thereof are 
alleged, and a cause of action is disclosed, the 
Civil ( ourts are bound to entertain the same in 
the absence of any legal bar. (Broomfield and 
Wassoodew , JJ .). Municipal Borough of 
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BOM. MUN. BOROUGHS ACT (1925), S. 48. 

Dhulia v . Ramachandra Bapuji Kale ILR 
(1937) Bom. 867=174 I.C. 643=10 R B 477= 
39 Bom.L.R. 1269=A.I.R. 1938 Bom. 137. 

Ss. 48 and 49—Scope—If exceptions to 
o./U, Contract Act~Act done in contravention 
of 5s. 48 and 49—Right to compensation—“Law- 
i liability to make compensation—If 

^eluded by Ss 48 and 49. See Contract Act, 
S. 70. 39 Bom.L.R. 835. 

-—S. 68 (1) (d)— Scope—Duty of Municipals 

ty Cutting off of water supply at night — Destruc¬ 
tion of house by fire owing to delay in getting 
water to extinguish fire—Liability to damages — 
Tort — Nonfeasance—If actionable. 

Appellant had a shop within the Municipality of 
Ahmedabad. The Municipality had, under the 
advice of a Government expert and owing to 
shortage of water, passed an order to prevent 
waste of water, to the effect that the water sup¬ 
ply should be cut off from 10 P M. in the night 
U j. ll l 5. A.M. in the morning. One night the house 
adjoining the appellant’s shop caught fire and the 
nre spread to the shop and destroyed it. It was 
found that the spreading of the fire was due to 
the fact that water could not be obtained from the 
mains for about half an hour after the arrival of 
the fire engines. The appellant sued the Munici¬ 
pality for damages on the ground that the latter 
were guilty of a breach of the duty imposed by 
S. 68 (.1) ( d) of the Municipal Boroughs Act to 
make reasonable and adequate provision for ex¬ 
tinguishing fires and protecting life and property, 
and that the same amounted to misfeasance. 

Held , that though the Alunicipality had negli¬ 
gently failed in its duty to make an adequate and 
reasonable provision for extinguishing fire, its 
action in cutting off the water supply could not 
be regarded as a misfeasance of a kind which 
gave the appellant a right of action for damages; 
that it was only a case of non-feasance and there¬ 
fore no action lay. ( Broomfield and Sen , JJ.) 
AIohanlal Bapa Lal v. Borough Municipality 
OF Ahmedabad. I.L.R. (1938) Bom. 696=177 
I.C. 160=11 R.B. 66=40 Bom.L.R. 552=A.I.R. 
1938 Bom. 370. 

—- —-S. 73 (ii)— Construction —“ Kept for use 
within the said borough”—Meaning of—Vehicle 
kept and used for main purpose in one municipals 
ty but making occasional visit to another munici¬ 
pality for minor object—Right of latter munici¬ 
pality to tax vehicle. 

S. 73 of the Bombay Municipal Boroughs Act 
is a taxing section and has to be construed 
Strictly in favour of the tax payer. The words 
‘'kept for use” in S. 73 (ii) cannot be construed 
•as involving a liability to tax in case of every 
vehicle which is kept with the intention of being 
used even occasionally within the borough im¬ 
posing the tax, what has to be considered is the 
main real or pressing object in keeping the 
vehicle. The words “kept for use” really mean 
“maintained with the main object of being used.” 
Where a vehicle makes a visit to a Municipality 
•occasionally for a very minor object their main 
and major use being outside that municipality, 
the vehicle is not liable to be taxed by that Muni¬ 
cipality. In such a case it cannot be said that the 
vehicle is kept for use so as to enable that Muni¬ 
cipality to tax it. {Barlee and Macklin , JJ.) 
Bandara Municipality v. Burma Shell Storage 
and Distributing Co. of India, Ltd. I.L.R. (1938) 


BOM. MUN. BOROUGHS ACT (1925). S. 90. 

Bom. 111 = 174 I.C. 985=10 R.B. 514=40 Bom 
L.R. 111=A.I.R. 1938 Bom. 214. 

--" s - 73 (n)—Construction—Water supplied 

by the municipality"—Meaning of—Water rate _ 

Levy of — Conditions—-Actual house connection _ 

if necessary. 

The true meaning of the words “water supplied 
by the municipality” in S 73 (x) of the Bombay 
Municipal Boroughs Act is water supplied for 
general public purposes by the Municipality. The 
words cannot be construed as meaning supplied 
to, that is connected up with, particular premises, 
under S. 73 (x), the Municipality can charge a 
water rate if they supply water to the borough. 
The mere fact that water supply system has not 
yet been extended to a particular district in 
which a particular person’s premises are situate, 
so as to enable these premises to be connected^ 
does not show that the Municipality has not 
supplied water within the meaning of the section. 
( Beaumont , C.J , and Sen , /.) Brahmin AIitra 
Mandal Co-operative Housing Society Ltd. v. 
Ahmedabad Municipality. 42 Bom.L.R 587= 
AIR. 1940 Bom. 269. 

--;S. 73 (2)— Construction— (( Kept for use ”— 

Meaning of—Same vehicle—If liable to taxation 
under two Acts—Bombay Motor Vehicles Act S. 
3 . 

The words “kept for use within the borough,” 
in S. 73 (2) of the Bombay Municipal Boroughs 
Act mean “kept for normal use within the 
borough” and there is no doubt that where a 
vehicle is kept for normal use outside the 
borough, an occasional user within the borough 
can be rejected on the principle of de minimis non 
curat lex. A vehicle which is both used in the 
Presidency of Bombay and is also used within 
the borough may be the subject of taxation by 
two taxing bodies, i.e., both under the Municipal 
Boroughs Act and under the Motor Vehicles Act 
of 1935. There is no principle to prevent such 
double taxation. ( Beaumont , C. /.) Chunilal 
Jethalal v. Ahmedabad Borough Municipality. 
186 I.C. 518=12 R.B. 345=41 Bom.L R. 1249= 
A.I.R. 1940 Bom. 41. 

-Ss. 80 and 81 —Individual notice under S. 

81—Presumption that public notice under S. 80 
was given and other formalities followed—If 
arises. 

If individual notice is proved to have been 
given under S. 81, the presumption as to official 
or legal acts which may be raised under S 114 
Evidence Act, should be raised, and it can be 
presumed that public notice under S. 80 was pro¬ 
perly given of the assessment list, and that all 
formalities required for the proper assessment of 
the tax were followed by the municipality, 
io * V t IS A Lobo, J.) Jamnaoas v. Emperor. 

\ 8 l l RS * 223=41 Cr.L.J. 401 (2) = 

A.I.R. 1940 Sind 42. 

--—S. 90 —License fee under—If rent—Suit for 

— Limitation—Limitation Act Arts. 110 and 120. 

The license to use Municipal land for tem¬ 
porary purposes under S. 30 of the Bombay 
Municipal Boroughs Act is not a demise or lease 
of the premises and the fee charged by the 
Municipality for issuing such a license is not 
“rent” within the meaning of Art. 110 of the 
Limitation Act. It is only a tax as defined by the 
Municipal Boroughs Act. Hence a suit for 
recovery of such license fee or tax is governed 
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BOROUGHS ACT (1925), BOM. MUN. BOROUGHS ACT (1925) 

S. 129. 


BOM. MUN. 

S. 105. 

for purposes of limitation not by Art. 110 but by 
Art. 120 of the Limitation Act. ( Rupchand and 
Havelivala, A.J.Cs.) Masand Motjram v. Shi- 
karpur Municipality. 30 S.L.R. 146=165 I.C. 
369=9 R.S. 100=A I.R 1936 Sind 184. 

-S. 105— Limitation — Distraint under — Con¬ 
ditions for taking out—Claim barred by time — 
Recoverability by distraint. 

Once a bill is presented “with the least possible 
delay ' as required by S. 104 (1) of the Bombay 
Municipal Boroughs Act, the right to issue a 
notice of demand and then to recover the amount 
of the bill by distress warrant under S. 105 
accrues to the Municipality, and that right is not 
lost by lapse of time. S. 105 does not prescribe 
any period of limitation. The powers of the 
Municipality acting under Ss. 104 and 105 are not 
governed by the Limitation Act, and the fact that 
the remedy of the Municipality to recover the 
amount by filing a suit in a Civil Court is time- 
barred cannot prevent it from exercising the 
special powers conferred upon it by the Act. 
(Lokur , /.) Surat Borough Municipality v. 
Sarifa Karunnissa. I L.R. (T939) Bom. 685= 
185 I.C 366=12 R.B 233:=41 Bom.L.R. 1002= 
A.I.R. 1939 Bom. 494. 

-S. 110 (2) (b) (i)— Applicability and con¬ 
struction—Water tax imposed in the form of rate 
on buildings or lands—If a rate on buildings or 
lands. 

The expression “a rate on buildings or lands” 
in S. 110 (2) (6) (0 of the Bombay Municipal 
Boroughs Act includes a tax in the form of a 
rate on buildings or lands; and the clause applies 
not merely to a rate on buildings or lands, but 
also to a water-tax imposed in the form of a rate 
assessed on buildings or lands. ( Beaumont , C.J.) 
Borough Municipality of Ahmedarad v. Ahme- 
dabad Manufacturing and Calico Printing Co , 
Ltd. I.L.R. (1939) Bom. 701 = 186 I.C. 456=12 
R B. 341=41 Bom L.R. 1015=A.I.R. 1939 Bom. 
478. 

———Ss. 110 and 111— Scope—Jurisdiction of 
Civil Court—Decision of Magistrate in appeal — 
Suit in Civil Court—Maintainability in the 
absence of appeal or revision to superior Court. 

The words of S 111 of the Bombay Municipal 
Boroughs Act that the decision passed on appeal 
by the Magistrate is, at the instance of either 
party, subject to revision etc., are not mandatory 
in the sense that it is incumbent on either party 
to adopt the remedy provided in the section, and 
there is nothing to prevent an assessee to munici¬ 
pal tax from filing a suit in the Civil Court even 
though he may not have followed in its entirely 
the procedure for appealing to the Magistrate 
laid down in S. 110 of the Act quite apart from 
the Municipal Boroughs Act, the Civil Court has 
jurisdiction to entertain a suit with regard to any 
liability to municipal taxation. Such a suit is an in¬ 
dependent one and need not be filed after exhaust¬ 
ing the other remedies provided in S. 110 and 111 
of the Bombay Municipal Boroughs Act. 

( Divatia , /.) Bhopshetti v. B. V. Bhat. 188 I 
C. 531=42 Bom.L R. 223=A.I R. 1940 Bom. 188! 

-S. Ill—Order of Sessions Judge under— 

Revision to High Court—Competency. See C. P. 
Code, S. 115. 41 Bom.L.R. 937. 

-S. 114 (2)—“ Purchase* — Meaning—If in¬ 
cludes compulsory acquisition . 


1 he word “purchase” in S. 114 of the Bombay 
Municipal Boroughs Act includes compulsory 
acquisition, if necessary, and not merely acquisi¬ 
tion by private negotiations. ( Broomfield and 
Wassoodew, JJ.) Parshottam v. Secretary op 
State. 174 I C. 67=10 R.B. 420=39 Bom.L.R. 
1257=A.I R. 1938 Bom 148. 

Ss. 123 and 137 — Construction and relative 
scope—Notice of proposed construction—No steps 
taken by Chief Officer within one month—Right 
of owner to proceed with construction—Drains 
constructed for house—Right to demand demoli¬ 
tion on the ground of want of sanction or notice. 

Where a notice specifying the building sought 
to be constructed is given, and the Chief Officer 
of the Municipality has not taken steps within a 
month in relation thereto, the building owner can 
proceed with his proposed construction; that is 

on the basis that the consent of the Chief Officer 
must in such circumstances be implied. There is 
no warrant for holding that S. 123 of the Bombay 
Municipal Boroughs Act is not concerned with 
the question of drainage. The section in terms 
does deal with the drains and sewers of the pro¬ 
posed new building. Where a proper notice has 
been given under S. 123, and the proposed build¬ 
ing including the drains has been proceeded with 
properly under S. 123 (5), the Municipality cannot 
require the drains to be removed under S. 137. S. 
137 is primarily designed to give the Municipality 
a power exercisable at any time merely by notice 
in writing to require the demolition of a drain 
constructed without proper consent or contrary 
to regulations, whereas the penalty under S. 123 
for breach of that section is primarily a fine, and 
demolition can only be ordered after conviction 
has been obtained under sub-S. (7) ( b ). {Beau¬ 
mont, C.J. and Divatia, J.) Emperor v. Dirajlal 
Dai.sukhra 'i. 174 I.C. 466=39 Cr.L.T 413=10 

R B. 451=40 Bom.L.R 67=A.I.R. 1*938 Bom. 
186. 

S. 123 (1) — Notice under—Form of — 

endorsement on plan showing proposed drain — If 
sufficient notice—Separate letter asking for leave 
—// necessary. 

Ihe sending of a plan to the Municipality 
showing a drain and a septic tank, with an 
endorsement upon it saying that it is a plan as to 
the proposed drainage and septic tank amounts to 
the giving of notice to the Chief officer of the 
Municipality within the meaning of S. 123(1) of 
the Bombay Municipal Boroughs Act, as to the 
work proposed to be constructed, without any 
separate covering lct>er asking for leave. There 
is nothing in S. 123 which requires that the notice 
should be in a document separate from the plan 
itself. ( Beaumont , C. J. and Divatia, J.) Emperor 
v Dirajlal Dalsukhram. 174 I C. 466=39 Cr. 

h ] J± 3=10 R B - 451=40 Bom.L.R. 67=A.I.R. 

1938 Bom. 186. 

# 

- S. 129— Construction and scope—Notice 
under Requisites of validity—Powers of chief 
officer Notice calling for plan for laying out 
drain, etc. — Legality. 

S. 129 of the Bombay Municipal Boroughs Act 
gives power to the chief officer to require some¬ 
thing to be done, and it is for him to say what he 
requires to be done and not for the owner of the 
house or buildings to submit proposals. A notice 
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calling upon the owners of houses or buildings to 
submit a plan for laying out a six inches drain in 
their property and to get it passed by the engi¬ 
neering department and after laying out a six 
inches drainage line according to the passed plan 
and getting a connection only through the Muni¬ 
cipality to join it therewith within thirty days of 
the receipt of the notice is not a proper or valid 
notice under S. 129, and a failure to comply with 
such a notice is not a breach of S. 129 which 
would render the owners liable to conviction 
The chief officer is bound in his notice to specify 
the size, materials, level and fall which he re 
quires in respect of the drain which he is order¬ 
ing. ^ A notice which does not comply with these 
requirements is not a good notice under S. 129. 
The house-holder is entitled to know in the first 
instance what he is required to do. ( Beaumont , 
CJ . and Wassoodew . /.) Emperor v. Trikamlal 
Keshavlal. 175 I C. 765=11 R B 5=39 Cr L. 
J. 667=40 Bom.L R. 314=A.I.R 1938 Bom.303 

“ Ss. 167 and 193— Low lying land compris¬ 
ing several acres—Order by chief officer of Muni¬ 
cipality calling upon owner to fill up to level of 
surrounding ground within 15 days—Validity— 
Failure to obey—Liability to conviction under 
•S'. 193—“ Fillup , cover over or drain off” — Con¬ 
struction. 

S. 167 of the Bombay Municipal Boroughs Act 
gives power to the Chief Officer of a Municipa¬ 
lity to require the owner of the property referred 
to in the section “to fill up, cover over or drain 
oft ’ the property. These words refer back with¬ 
out distinction to clauses (a), (b) and (c) of the 
section, though obviously all the words are not 
equally appropriate to all that precedes. It is by 
no means clear that the words “fill up” were in- 
tended to apply to land on which water accumu- 
lates anditis extremely doubtful whether they 

2i?* ^ a PP*y or cou ld have intended to apply to 
filling up in the sense of raising the level of a 
large area of land which is naturally low lying 
land. The power to order levelling of this kind 
is on the face of it so harsh and oppressive that 
one cannot suppose that the Legislature intended 
to confer this power. The words of the section 
cannot be held to confer on the chief officer the 
power to make an order requiring the owner of 
low lying land (comprising several acres) to fill 
it up with dry earth to the level of the surround¬ 
ing ground which was two to three feet higher in 
level. Where the chief officer ordered the owner 
to raise the level of low lying land by about two 
to three feet within 15 days, and it was found that 
the work would cost about four to five thousand 
rupees which was beyond his resources and out 
of all proportion to the value of the land and that 
the work would take at least two or two and a 
half months, 

Held , that the order was beyond the powers 
conferred by S. 167 of the Act, even if the officer 
had the power, the order must be regarded as an 
arbitrary and oppressive one and the time being 
unreasonably short, the accused could not be con¬ 
victed under S 193 of the Act for failure to obey 
the order. ( Broomfield and Sen , JJ.) Emperor 
v. Don Fillius D'Silva. 168 I.C 199=39 Bom. 
L.R. 77=^38 Cr.L.J. 535=9 R.B. 363=A.I.R. 
1937 Bom. 165. 


BOM. MUN. BOROUGHS ACT 
S. 203. 


(1925), 


—— Powers of chief officer of Munici- 

pahty to act under-Nuisance-If should be pro - 
ved to exist in fact-0 pinion of Chief Officer- 

Proof of—Necessity for—Mere production of 
notice—If sufficient proof. 

Under S. 167 of the Bombay Munirm^! 

B ffl r0Ugh f S " ;hat \ S required is that the chief 
officer of a Municipality be satisfied of the exit 

tence of a nuisance, because he is given power to 

issue the notice there provided for if j n hit 

?T° n M n K UisanCe e /' sts - l* is not nec essarv that 

V n h' a f Ct - £ Ut “ L S pessary that the opinio* 
of the chief officer should be properly proved. 

The mere production of a notice signed by him is 

not sufficient proof of his opinion. (Broomfield 

and Sen , JJ.) Emperor v. Don Fillius D’Sitva 

168 I.C. 199=38 Cr.L.J 535=9 RB 363-39 

Bom.L.R. 77= A.I R. 1937 Bom. 165 
— s. 167 (c) Construction — “Or to take such 

ChtVnff thC Tm ' et . c '.’- Meanin 9-If empowers 
c-htef Officer of Municipality to require filling up 

of low lying land to a height of two to three feet 

The words “or to take such order with the 

S rh't e fnffi rem0 u i, lf ° r ab \ ti ?g the nuisance as the 

Chief Officer shall prescribe’’must be considered 
wuh their context. It is a case of noscitur a 
socus, The words in question cannot be construed 
as empowering the Chief Officer of a Municipa¬ 
lity to make an order requiring the owner of low 
lying land comprising several acres to fill it uo 
with dry earth to the level of the surrounding 
ground to a height of two to three feet. (Broom¬ 
field and Sen, JJ) Emperor v. Don Fillius 
D’Silva. 168 I.C. 199=38 Cr.L.J. 538=9 R B 
363=39 Bom.L.R 77=A.I.R. 1937 Bom 165 ' 

■-S 193—Applicability—Order unffier S.‘l67 

beyond powers conferred by section—Time given 

unreasonably short—Non-compliance—Offence- 

Liability to conviction. See Bombay Municipal 
Boroughs Act. Ss. 167 and 193. 39 Bom.L.R. 77. 

“ , S - Scope—Proceedings under—Com¬ 

pensation-Additional 15 per cent, for compulsory 

acquisition—If can be awarded—Land Acauisitinn 
Act, Ss. 23 to 25—Applicability. duisition 

Ss. 23 24 and 25 of the Land Acquisition Act 

constitute a Code laying down the princinles ™ 
which the District Court is to act in arriving at 
the compensation to be paid for the compulsory 
acquisition and it is impossible to leave out nf 
that Code. S. 23 (2) which provides for an add * 
.onal 15 per cent These sections have to be 

trea ed as applicable to proceedings in the Dis- 

trict Court under S. 198 of the Bombay Municipal 
Boroughs Act. The District Court in fixing 
compensation under S. 198 of the latter Act if 
therefore competent to allow the 15 per cent for 
compulsory purchase in addition to the compen- 
sation awardedfunder the section. ( Beaumont. 
L.J.) 1 he Borough Municipality of Ahmeda- 
®*IL* ; * J AYE ^ DRA Vajubhai Divatia. I.L.R. 

(1937) Bom. 632=171 I.C 692=10 R.B. 222=39 

Bom L.R. 329=A.I.R. 1937 Bom. 432. 

c ~S- 2 Q3--Scope—If affects rights given by 
Ss. 104 and 105. 

S. 203 of the Bombay Municipal Boroughs Act 
only provides an alternative procedure for the 
recovery of taxes, and does not deprive the 
Municipality of its right to proceed ander Ss. 104 
and 105 when that is available. The fact that the 



640 


QUINQUENNIAL DIGEST, 1936—1940 


639 

BOM. MUN. BOROUGHS ACT (1925), 
S. 206. 

remedy under S. 203 is barred by time does not 
lead to the conclusion that the remedy by way of 
distress under Ss. 104and 105 is also lost. ( Lokur, 
J.) Surat Borough Municipality v. Sarifa 
Karunnissa. I.LR.(1939) Bom. 685=185 I C. 
366=12 R B. 233=41 Bom.L.R. 1002=A.I.R, 
1939 Bom. 494. 

-S. 206— Applicability and scope — 'Purport¬ 
ing to have been done in pursuance of the Act ’ 
meaning—Acts done mala fide if covered — Pro¬ 
secution by municipality under Act — Acquittal — 
Suit for malicious prosecution—Limitation appli¬ 
cable—Limitation Act, Arts. 2 and 23— -Application 
of. • 

S. 206 of the Bombay Municipal Boroughs Act 
is not confined to acts of the Municipality or its 
officers which are done bona fide. The section 
applies also to acts done mala fide. Though the 
general tendency of the Court is to construe pro¬ 
visions protecting persons from the consequences 
of acts done under a particular statute so as to 
limit those provisions to acts of a bona fide 
character, and not to extend them to acts done 
mala fide , it cannot be held that if the legislature 
expresses itself in sufficiently clear language, it 
cannot afford protection to acts done mala fide. 
The effect of the section is to protect the Munici¬ 
pality or its officers in respect of ar.y thing done 
or purporting to have been done in pursuance 
of the Act. The words “purporting to have been 
done 1 ' must bear their natural meaning. If a 
prosecution is launched for an alleged infringe¬ 
ment of some provisions in the Act, then the pro¬ 
secution purports to be in pursuance of the Act, 
whether the action is a bona fide one or not. An 
action against the municipality for malicious pro¬ 
secution falls under S. 206 of the Act, and unless 
instituted within 6 months from the date when 
the plaintiff was acquitted in the prosecution. 
Neither Art. 2 nor Art. 23 of the Limitation Act 
applies to such a.suit; because S. 206 of the 
Municipal Boroughs Act is a specific section 
which covers the case on the point of limitation. 

( Beaumont. C.J. and Wadia, J.) Parvf.teppa v. 
The Hubli Municipality. 172 I.C. 430=10 R. 
B 276=39 Bom.LR. 881=A.IR. 1937 Bom. 
491. 

-S. 2Q6--Applicability—Suit for injunction 

against Municipality—Notice - Necessity . 

A suit tor an injuction against a Borough 
Municipality is a suit to which S. 206 of the 
Bombay Municipal Boroughs Act applies, and 
notice of suit should therefore be given to the 
Municipality before it is brought. (IVadia, J.) 
Municipal Borough of Dhulia v. Mahomed 
Isak Abdul Karim. 160 I.C 736=8 R.B 278=' 
37 Bom.L R. 1027=A.I R. 1936 Bom. 43. 

-S. 206 — Limitation — Starting point — 

Wrongful dismissal of Municipal servant—Suit 
for damages—Period of six months—When com¬ 
mences to run—Date of resolution of dismissal or 
date of actual handing over of charge. 

A suit by a dismissed servant of a Municipality 
for damages for wrongful dismissal is not barred 
by limitation because it is brought after six 
months of the municipal resolution finally remo¬ 
ving the servant from office or after six months ! 
of the intimation given to him that he would 
have to hand over charge. Until the plaintiff is 
actually forced to vacate his office by the appoint- 
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ment of his successor, he is entitled to say that 
he is not actually damnified, and the cause of 
action for the suit does not arise until he actually 
hands over charge. A suit brought within six 
months of the date of handing over charge is in 
time under S. 226 of the Bombay Municipal Bo¬ 
roughs Act. ( Broomfield and Wassoodew, //.) 
Municipal Borough of Dhulia z;. Ramachand- 
ra Bapuji Kale. I.L.R. (1937) Bom. 867=174 
I.C. 643=10 R B 477=39 Bom.L.R. 1269=A.I. 
R. 1938 Bom. 137. 

BOMBAY NATIVE SHARE AND STOCK 
BROKERS’ ASSOCIATION RULES, Rr. 16 
and 17— Applicability — Member of association 
dying leaving no son—Will naming beneficiary — 
Right of widow to sale proceeds of membership 
card—Liability to account to beneficiary—Deed of 
Association, Cl. 12— Card, if property of inem¬ 
ber. 

Under Cl. 12 of the Deed Constituting the 
Bombay Native Share and Stock Brokers’ Asso¬ 
ciation a membership card held by a member of 
the Association gives a merely personal right to 
the holder and does not constitute in the ordinary 
sense property. Under the rules of the Associa¬ 
tion the widow of a member who dies leaving no 
son is entitled in her own right to the proceeds 
of the sale of the card held by her deceased hus¬ 
band. Such sale proceeds do not form part of 
the corpus of the estate of the deceased member. 
The fact that the deceased member has left a 
will disposing of his property makes no diffe¬ 
rence ; the widow cannot under the rules be made 
accountable for the proceeds to the beneficiaries 
under the will of her husband. Where a case 
falls under R. 15, R 17 can have no application; 
if the sale has already taken place under Rf. 15 & 
17 will not apply. ( Beaumont , C.J. ond'Black- 
well, J.) Tribhovandas Motilal v. Bhikhu- 
bhai Ravchand. 172 I.C 233=10 R.B 258=39 
Bom L.R 666=A.I.R. 1937 Bom. 477. 

-—R. 297— Brokers' havala transactions — 

Making up price — Directors' pozver to alter — 
When to be exercised—Power to alter making up 
price in respect of one broker s transactions only. 

R. 297 of the Bombay Native Share and Stock 
Brokers’ Association enables the Board of Direc¬ 
tors of the Association under exceptional circum¬ 
stances to alter the making-up price which has 
been fixed in respect of havala transactions 
carried through by the members on the exchange. 
But the alteration must be made before the pay 
out day. But there is nothing in the rules to 
justify the directors in altering the making-up 
price in respect of one broker’s transactions only. 
The making-up price is settled for the whole 
market and if it is to be altered, it must be altered 
for the whole market. ( Beaumont , C.J. and Sen, 
J •) Bhagwandas Purshottamdas v. Chunnilal 
Dahyabhai. 42 Bom.L R. 518 . 

BOMBAY PLEADERS ACT (XVII OF 

1920), S. 20—“ First hearing ” — Meaning of — If 
date fixed in notice under O. 41, R. 12. C. P. Code 
—Bombay High Court Rules (Appellate Side), 
Appendix E, R. 97 —Engagement of tzuo pleaders 
before date on zvhich there is hearing—Right to 
fees of tzvo pleaders. 

The term “first hearing” in S. 20 of the Bombay 
Pleaders Act, as also in R. 97, Appendix E of the 
Bombay High Court Rules (Appellate Side) 
must be taken to mean the day on which there is 
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for the first time a hearing in Court, and not the 
date fixed in the notice issued under O. 41, R. 12, 
C. P. Code, and a party who engages more than 
one pleader in an appeal before that date is conse¬ 
quently entitled to fees of two pleaders. ( Barlee 
and Macklin , JJ ) Ramchandra v. Servants of 
India Society. 60 Bom. 696=164 I C 566=9 

R B 80=38 Bom.L.R. 518=A.I.R. 1936 Bom. 
272. 


AND 


S 20 (c)— “On the merits’’ — Meaning — 

Appeal decided on preliminary point—If decided 
on merits. 

a°y appeal.... decided on the merits in 
S. 20 of the Act, cannot be interpreted as mean¬ 
ing a decision on the merits in the High Courl, 
but a decision in the High Court even on a preli¬ 
minary point, from a decree on the merits in the 
lower Court. ( Barlee and Macklin, JJ.) Ram¬ 
chandra v. Servants of India Society 60 Bom 
696=164 I C 566=9 R.B 80=38 Bom.L.R 518 
=A.I.R 1936 Bom. 272. 

BOMBAY PREVENTION OF ADULTERA- 
TON ACT (V of 1925), Ss. 3 (a;, 4 (4) (a), 

13 rlea of warranty—Duty of accused—Right 
to adjournment. 

In a trial for an offence under the Bombay 
Prevention of Adulteration Act, if the accused 
rely on the defence of warranty, they must prove 
it and must have the witnesses ready on the date 
of hearing. They are not entitled to an adjourn¬ 
ment as of right for the purpose of proving 
warranty. Where however neither the summons 
served on the accused nor the evidence for the 
prosecution makes it clear what the case is that 
the accused have to meet, the accused may be 
pardoned if they do not state clearly the defence 
of warranty before the case for the prosecution is 
closed. (Davis, J.C and Lobo 9 J ) Choithram 
v. Emperor. 32 S.L R 684=174 I.C. 685=39 
Cr.L.J 474=10 R.S 259=A.I.R. 1938 Sind 70. 


’S. 4-— Applicability — Sale of articles of 
food containing ghee—Offence. 

It cannot he said that S. 4 applies only to sale 
of ghee simply as such and does not apply to the 
sale of articles of goods of which it is a necessary 
ingredient. The words of the section are wide 
enough to include articles of food which contain 
ghee mixed with other substance. ( Davis, J.C. 
and Tyabji, J.) Nebhandas Hollaram v. Em¬ 
peror. I.L.R. (1940) Kar. 91=185 I C 832=41 
Cr.L.J. 246=12 R S. 192=A.I R. 1939 Sind 
337. 

-S. 4 (1)— Conviction — Validity. 

S. 4 (I) contemplates three distinct offences, 
under Cls. (a\ (b) and (c) respectively and a 

conviction under S. 4 (1) generally is bad in law. 
(Davis, J.C. and Lobo , /.) Choithram v. Em¬ 
peror. 32 S LR. 684=174 I.C. 685=39 Cr.L.J. 
474=10 R S. 259=A I R 1938 Sind 70. 

-S 4 (1) (a) —Applicability —Sale to public 

officer — Offence. 

An offence under S. 4 (1) (a) is committed in 
respect of adulterated food even though it is pur¬ 
chased by a public officer as such public officer. 
(Davis. J C. and Lobo, J.) Gobindram Jamiat- 
Rai v. Karachi Municipal Corporation. I.L.R. 
(1939) Kar. 191=178 I.C. 119=11 R.S. 80=40 
Cr.L.J. 7 =A.I.R. 1938 Sind 218. 

—---S. 4(1) (a )—Liability of sleeping partner. 

Qt D .—41 
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A proprietor of a shop is liable for the sale of 
adulterated stuff sold in his shop, although such 
proprietor ,s only a sleeping partner. (Davis 
J.C. and. Lobo, J.) Gobindram Jamiatrai v 
Karachi Municipal Corporation. ILR ooroi 

Kar 191=178 I.C. 119=11 R.S. 80=40 CrL T 
7=A.IR. 1938 Sind 218. Cr.L.J. 

- S. 4 (1) (a)—Selling as "vinegar" synthetic 
vinegar produced not by fermentation but by 
diluting acetic acid and with water—Offence 
The question whether the particular article 

sold was not of the nature, substance or quality 
demanded so as to contrayene the provisions of 

J V °i the ^ Ct ’ 1S a question of fact to 
be determined on the evidence. In a case Ihe 

prosecution examined an analyser who said that 

vinegar was the product of fermentation or 

brewing and that the substance sold bv the 

accused was “artificial" or synthetic vinegar 

produced not by fermentation or brewing but 

merely by diluting acetic acid with water. The 

defence produced no evidence whatever : 

eld, that the accused was guilty under S 4 

(1) (a). (Lobo, J.C . and O’Sullivan , J.) Parsram 

SaTktmo si„7S ' LR <19, °> K " 282 

It is true that the burden of proof that an 
article of food is adulterated lies upon the prose¬ 
cution, but that burden may in effect be assisted 
or even completely discharged by the admission of 
the accused himself. (Davis, J.C. and Tyabji, J ) 
Nebhf.ndas Hollaram v. Emperor. I.L.R (1940) 
Kar. 91—185 I.C. 832=41 Cr.L.J. 246=12 R 
S. 192=A.I.R. 1939 Sind 337. K * 

~ ^ (f) (b) Scope—Adulterated ghee taken 

from siveetmeat shop out of frying-pan—Presump- 

tion. r 

Where ghee alleged to be adulterated was taken 
from a shop where sweetmeats and pakoras were 
offered for sale and indeed from a frying-pan in 
which other sweetmeats and pakoras were being- 
made a presumption can be raised that the sweet¬ 
meats and pakoras in accused's shop had been 
manufactured for sale within the meaning of S. 4 

U) ^ b 2 of th f Act ? nd that he was manufacturing 
and offering for sale sweetmeats and pakoras af 

containing pure ghee which contained impure 

ghee. (Davis J.C. and Tyabji, J.) NebhendIs 

?8°5 L I A C M 8 12 -Arr-T R (194 °) Ka? 9?= 
185 I C. 832—41 Cr.L.J. 246=12 RQ iq o _ 

A.I.R 1939 Sind 337 192 = 


Powers o) ( £ u W~ C ° mmisSi O" t0 ™°rrantor- 

iiWftlT / 5 ■ j the 'exception' contained in S. 4 
(4) ( 6 ) are wide enough to cover the power of a 

mid?r s ra .S06°rr Sk p fO r e '- SSUe of a commi ssion 
T ... ■ • S0 . 6 ’ C . r - P - Code, in case where he thinks 

V S K° n ^ JUS * j nd P r °P er tha t tha t power 
should be exercised. The cases in which the 

Court would grant a request for the issue of a 

commission to a warrantor would be rare, but 
there is nothing in S. 4 (4) (b) to prevent the 
Lourt asking the District Magistrate to issue a 
commission for the examination of the warrantor 
It is not, however, necessary for the Magistrate 
rejecting the application for the issue of commis¬ 
sion to give his reasons for doing so in writ;™' 

(Davis, C. /. and Lobo t /.) Girdharilal v' 
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Emperor. 32 S L R. 659=174 I.C. 542=39 Cr. 
L.J. 477=10 R.S. 257=A.I R. 1938 Sind 72. 

-Ss.4(4) (b) and 5— Warranty—Proof of — 

Personal attendance of warrantor—Necessity for. 

Under S. 4 (4) ( b ), it the rule that a 

warranty must be proved by the personal atten¬ 
dance in Court, of the person by whom or on 
whose behalf it was given and it may well be that 
this provision of S. 4 (4) (b) is to be read with 
S. 5 whereby provision is made for the punish¬ 
ment of the warrantor in case a false warranty is 
given. It is the rule that the warrantor must 
personally attend in Court, and it is only in excep¬ 
tional circumstances that he should not do so. 
(Davis, J.C. and Lobo, J.) Girdharilal v. Em¬ 
peror. 32 S.L.R. 659=174 I.C. 542=39 Cr.L.J. 
477=10 R.S. 257=A.I.R. 1938 Sind 72. 

-S. 12 (1)— Complaint addressed to Bench of 

Honorary Magistrates as such—Verification of 
complaint signed by one Magistrate only—If im¬ 
plies presence of one only. 

In Hyderabad the Magistrates who constitute 
the ‘B’ Bench, are Magistrates of the Second 
Class only when sitting together as a Bench, and 
when sitting singly they are Magistrates only of 
the Third Class. Where the complaint was 
addressed to a Bench of Honorary Magistrates 
as such, from the fact that upon the verification 
of the complaint itself there was only the signa¬ 
ture of one Magistrate, it would not follow that 
two magistrates were not present sitting as a 
Bench. (Davis, J.C and Mehta, J.) Lii.aram 
Ladakmai. z;. Wadhumal. I L R. (1939) Kar. 
230 = 178 I.C. 648=11 R.S. 100=40 Cr.L.J. 122 
=A.I.R. 1938 Sind 209. 

-S 13 (1)— Scope—Summons not applied 

for within 30 days—If fatal. 

S. 13 should be considered separately as regards 
its two sub-sections, because sub s. (1) relates to 
a condition of time, and if it can be shown that 
a summons was not applied for within 30 days of 
the date of the grant of the certificate by the 
public analyst, that would be fatal to the prosecu¬ 
tion case, for time once gone is gone beyond 
recall. This cannot be regarded as a mere irregu 
larity which can be cured. (Davis, J.C • and 
Mehta, J.) Ljlaram Ladakmal v. Wadhumal. 
I.L.R. (1939) Kar. 230=178 I.C. 648=11 R.S. 
100=40 Cr.L.J. 122=A.I.R. 1938 Sind 209 


S. 13 (2) —Scope—If mandatory—Absence 
of date in summons—If fatal. 

Though it is very desirable indeed that the pro¬ 
visions of S. 13 (2) should be closely followed, 
that the name of the complainant should he given 
the name and place fixed for hearing should be 
shown, it cannot be held that if for instance the 
date be omitted from the summons it would be a 
fatal flaw in the proceedings. All that can be 
said is that it is an irregularity which can be 
cured, if necessary by an issue of amended sum 
mons and by the Magistrate allowing such ad¬ 
journment as the omission of any particular from 
the summons may seem to require so as to give 
the accused the notice in the summons to which 
he is entitled. (Davis, J,C. and Mehta , /.) L ila* 
pam Ladakmal v. Wadhumal I L.R. (1939) 
Kar 230 = 178 I.C. 648—11 R.S. 100=40 Cr.L.J. 
122=A.I.R. 1938 Sind 209. 

_Ss 14 and 16— Construction and scope — 

Certificate of Public Analyst—Value of—Produc - 
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tion of certificate—If casts burden on accused — 
Right of accused to require Analyst to be sum¬ 
moned—Evidence to prove certificate wrong—If 
to be led by accused in the first instance. 

There is nothing in the language of Ss. 14 and 
16 of the Bombay Prevention of Adulteration Act 
to suggest that the ordinary rule with regard to 
the burden of proof in a criminal case is to be 
deparied from S. 14 does not deal with the pro¬ 
cedure to be followed in a trial for an offence 
under the Act. and has nothing to do with the 
order of proceedings at the trial ; it merely lays 
down a rule of evidence and allows a presumption 
to be drawn. The certificate of a Public Analyst 
is to be accepted as correct without further proof 
until the contrary is proved. Nor is there any¬ 
thing in either S 14 or S. 16 to justify the view 
that before the accused can ask the Court to sum¬ 
mon the Public Analyst as a witness, he must 
prove by other evidence that the certificate of 
the Public Analyst is not correct. S. 16 nowhere 
says that the accused's right to insist on the 
Analyst being summoned and examined is 
to be exercised only after the accused has led 
evidence in his own evidence challenging the 
correctness of the certificate of the Public 
Analyst. It is open to the accused under the 
section at the commencement of the trial, as soon 
as he is accused of the offence, to require the 
Court to summon the Public Analyst as a witness, 
and if he deposits the requisite amount in Court, 
he is entitled as of right to have the Public 
Analyst called as a witness. (Broomfield and 
Wadia,JJ.) Bombay Municipality v. Haridas 
Vali.abhadas. I.L.R. (1937) Bom. 751=170 1. 
C. 867=10 R.B. 141=38 Cr.L J. 975=39 Bom. 
L.R 629=A I.R. 1937 Bom 364. 

-S. 14 (1)— Applicability — If confined to 

certificate of Analyst produced by prosecution. 

Broom field, J. —S. 14 (1) of the Prevention of 
Adulteration Act applies to any certificate of a 
Public Analyst and not only to a certificate on 
which the prosecution is based. The rebuttable 
presumption under S. 14 (1) will equally apply to 
a certificate of a Public Analyst produced by the 
accused him-elf. (Broomfield and Wadia, //.) 
Bombay Municipality v. IIaridas Valiabhpas. 
I.L.R. (1937) Bom. 751 = 170 I.C. 867=10 R.B. 
141=38 Cr.L.J. 975=39 Bom L.R. 629=A.I.R. 
1937 Bom. 364. 

-S. 16—Pulbic Analyst—Right of accused to 

be summoned and examined—If conditional on 
his leading evidence to disprove correctness of 
certificate. See Bombay Prevention ot Apul- 
terat on Act, Ss. 14 and 16 39 Bom.L.R. 629 

=A.I R. 1937 Bom. 364. 

BOMBAY PREVENTION OF GAMBLING 
ACT (IV OF 1887), S. 3— Applicability—"Using 
or keeping M —Meaning of. . 

The expression “using or keeping 0 in S. 3 of 
the Bombay Prevention of Gambling Act means 
having a right to use or keep as in S. 4 (a), and if 
the accused was not a person having a right to 
use this passage, then it would be irrelevant to 
prove that he was making a profit out of the 
gaming carried on there. To bring a case within 
the definition, it would be necessary to show that 
profit was to be made for the person owning* 
keeping or using the passage, that is, presumably 
the landlord. (Beaumont, C.J . and Sen, /.) 
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c R ^o1Ub AHIM ~, Haji Abdul Rahim an. 

rr 3 ?? =42 Bom -L R. 161=188 

TC. 3 !6= 41 Cr.L J. 571=A.I.R. (1940) Bom. 
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• S * C °mmon gaming house—“Using”- 

1 ti /» r\ f lj /« n n ^ ^ r r . 


.. nunoc U SUICJ 

Meaning of—Passage—If common gaming house. 

The word using in the definition of a common 
gaming house in S 3 of the Bombay Prevention of 
Gambling Act connotes some sort of right or 
some sort of possession. The use is not of the 
kind prohibited unless it imports some measure 
of possession or control, for the person using as 
one who, although the designations of owner, 

or ke eper do not apply to him, is I 
nevertheless some other person who is analogous ! 

to, and is of the same terms as owner, occupier or j 

S r ;, ln c £ s .es where a passage is a place to [ 
wh ch the public have access, or are permitted to 1 
have access there may be an offence under S. 12. 
(Broomfield Ag.C.J. and Sen J.) Emperor v . 
Krishnaji Madhusudan. 186 IC 242—1?!? 

lr 33 i 8 9 7o 41 b^ L i J 8 . 273=41 B - BR ^ 4 = a -' 

—(as amended in 1936). S. 3-Construction 
Act intended to aid or facilitate , etc."—Meaning 
°f—, Gamw 9 —Distribution of profits of gaming 
—When an offence punishable under Act . 

“Gaming ,” as defined by S. 3 of Act IV of 1887 
as amended in 1936, includes various ancillary 
and accessory acts, among others the carrying or 

conveying of the winnings of gaming for the 
purpose of distribution. But it must be noted 
that gaming is not an offence except as made 
punishable by certain other sections of the Act, 
vut - Ss * 4 and 5 and S, 12 . Where the Court is 
concerned with a particular form of gaming 
made punishable under the Act and the charge is 
based on one of the ancillary acts in the defini- 
tion some connection ought to be shown between 
that act and the particular form of gaming which 
is the subject of the charge. The distribution of 
the profits of gaming in a public place is a part of 
that offence and so is any act facilitating the 
S ame. Hut if the charge is gaming in a public 
place and the only act alleged is one which facili¬ 
tates the distribution of profits of some other 
kind of gaming, the ancillary act cannot be said 
to form part of the offence charged unless it is an 
overt act which itself amounts to gaming in pub¬ 
lic within the intendment of the section. Though 
the distribution of the winnings of gamine and 
any act facilitating the same is gaming, it fs not 
gaming in a public place, unless (a) the winnings 
are the winnings of gaming in a public place, in 
which case the mischief aimed at has been com¬ 
mitted somewhere or ( b ) the distribution or an¬ 
cillary act is itself public 

Beaumont , C. J. —The words “intended to aid or 
facilitate” the various acts described must be read 
as ancillary to the general words of the definition. 
Before the Court can convict a man of aiding or 
facilitating an act,it must be shown that the act has 
taken place and that it is an offence. (Beaumont 
CJ., Broomfield and Norman , //.) Emperor^. 
Somabhai Govindbhaj. I.L R. (1939) Bom 53 
^=178 I C. 588—11 R B 176=40 CrL.J. 97=40 
Bom.LR. 1082=A.IR. 1938- Bom. 484 (F.B ). 

S.. 3 — Instruments . of gaming—Marked 
com, *••*••*• ' 


B (1887) P S R 4 VEN ‘ ° F GAMBL ING ACT 

Ti^ marked col . n may l)e 311 instrument of gaming 
It becomes an instrument of gaming if j t has in’ 

fie C ld h Ag C? d ald\ mC * n A° f p gaming - Wrootn- 
pe a, sig.L.J. and Sen, J.) Emperor v Krish 

-41 ^ H i US ™a N 186 I C t 242=12 R B, 338 

1940 Boi { 8 , 273=41 B ° m L R 1114 =A.I.R. 

Ss. 3(a) and 13— “Gaming"—Operations 
guifty Sary f ° r gami,, 9—Person performing—If 

Where in a certain game, certain operations are 
to be performed to enable the gamesler to play 
he game, the persons taking part in such opera¬ 
tions must be deemed to be “gaming” within the 
provisions of the Act as they actually as-dst in the 

M^'u e 'J DaV ‘ S fi J C - and Mehta ' AJ C ) Moham¬ 
mad Hasan v. Emperor 31 SLR 44—150 t r 

ii„l 38 99 CrLJ 668=9 RS 1 W 

^ l Place"—Meaning of 
The word/place'in S. 4 has a wide meaning 
and its application is not excluded by S. 12 in pro- 

?nnIv a r Se fh eVen lh ?'l* h , the Ia tter section might 

nn P fna n Kr Sai t ne p,a £ e * Hence a shop abutting 
on to a public street, though a ‘place' under S. 12 

the Art C UnC K r ^ 4 ’ !« nd a ?earch wa rrant under 
the Act can be issued, and presumption under 

o. / can be drawn against the keeper of such a 

shop for the purposes of naming for profit and 

he can be convicted under S. 4 . < Davis*J.C ) Sat 

Narajn Amratlal v. Emperor. I.L.R (1939) 

Kar. 741 = 183 I.C. 562=12 R S 60-40 Cr I T 

817=AI.R. 1939 Sind 184. °~ 4 ° CrX * J ’ 

r S <?* 4 ar J d 5— Convictions under , on same- 
facts—Separate sentences — Legality. 

Where the prosecution have relied upon the 
same facts and upon the same acts of the accused 
to prove that the offences under Ss. 4 and 5 were 
committed, the convictions under both sections 
may be confirmed, but there should be one punish¬ 
ment for both. He should not be punished twice 
over for the same acts. (Davis, J.C .) Bhacwan- 
das z/. Emperor. I.L R. (1940) Kar 150=187 

I.C 78=12 R.S. 219=41 Cr L T 399 —A TR 
1940 Sind 28. 3 yy —A.I.R. 

■— Ss . 4 and 5 —Prosecution under—Evidence 
7ft> a%l H re !° e * amine Panchas and to produce in- 
—Effect eVtdence as t0 whai was found at raid 

In a prosecution under Ss. 4 s ft^ 

to examine the panchas m whose presence a 
panchnama was made at the raid or search and to 
produce independent evidence as to what was 

defect at (Rrnn "'V//f *VT S , °—on and a vital 
letect. (Broomfield . Ag.C.J. and Sen J ) Em- 

41 CrL ? E 1 S 27 Z A 1 l 85 r T G 203=12 RB? 229= 
Bom 465. 127=41 B ° mX R * 97 4=A.I.R. 1939 

^ s * 4» 5 and 7—Scope—Presumption of 
common gaming house—Rebuttal-Conviction— 
Conditions for. 

Under S. 7 of the Prevention of Gambling Act 
a presumption arises when instruments of gam¬ 
ing are found in a place that it is a common 
gaming house. But it the circumstances show 
that the only person who can make a profit from 
the gaming is not the owner, occupier, or person 
using or having the use of the same within the 
meaning of Ss. 3 and 4 of the Act, the presump- 
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tion must be rebutted and no conviction would be 
possible under S. 4 or S. 5. ( Broomfield , Ag. C.J • 
and Sen, J) Emperor v. Krishnaji Madhu* 
SUDAN. 186 I C. 242=12 R.B. 338=41 Cr L J. 
273=41 Bom L. R. 1114=A.I.R. 1940 Bom. 

8. 

-S. 4 (a)—“ Having the use of ”— Interpreta¬ 
tion. 

The words “having the use of” in S. 4 (a) of 
the Prevention of Gambling Act, in the context 
seem to imply something more than mere using 
even though the use may be habitual. (Broom¬ 
field, Ag CJ-and Sen, J.) Emperor v Krish 
naji Madhusudan. 186 I.C 242 = 12 R B 338 
=41 CrL.J. 273=41 Bom.L.R. 1114=A.I.R. 
1940 Bom. 18. 

-Ss. 4 (a) and 5— Applicability — Accused 

living in second floor of building found gambling 
in passage in ground floor—Passage used by ac¬ 
cused for going to and from his room—Conviction 
under Ss .4 (a) and 5—Sustainability. j 

The accused occupied a room on the second I 
floor of a certain building and was found by the ; 
police with another person in a passage on the 
ground door of the building. He was writ ng 
something on a piece of paper and talking with the 
other person and on search of the passage in¬ 
struments of gaming were found in that passage. 
Ele was convicted under Ss. 4 (a) and 5 of the 
Prevention of Gambling Act. 

Held, (1) that in the absence of evidence to the 
contrary, the accused had only a right to pass and 
repass along the passage, and there being no evi¬ 
dence that the accused had a right to the use of 
the passage within the meaning of S. 4 (a) and 
his conviction under S. 4 (a) could not therefore 
stand; (2) that since the accused did not give any 
evidence to prove that the passage was not a 
common gaming house to rebut the presumption 
arising under S 7 of the Act on the facts proved 
by the prosecution, his conviction under S. 5 was 
justified and must be upheld. ( Beaumont , CJ. 
and Sen, J.) Emperor v. Ibrahim EIaji Abdul 
Rahiman. I L R. (1940) Bom. 322 = 186 I.C. 
316=41 Cr.L.J. 571=42 Bom.L R. 161=A I.R. 
1940 Bom 129. 

-Ss 4 (a) and 5 —Applicability and construc¬ 
tion — "Place”—Passage leading from house to 
road —“ Person having the use of” — Meaning of 
—Trespasser found gaming in passage—Offence 
— Liability for conviction under S. 4 (a) or 5. 

The words “person having the use of” in S. 4 
(a) of the Bombay Prevention of Gambling Act, 
must be read ejusdem generis with the previous 
words “owner or occupier” and mean “a person 
having the right to the use of” under some title, 
e.g., a licence which is less than ownership or 
right of occupation. It does not include a tres¬ 
passer. The whole of S. 4 is directed against 
those who enable premises to be used as a com¬ 
mon gaming house ; while S. 5 deals with persons 
who resort to such premises for the purpose of 
gaming. The accused was receiving bets in a 
passage on the ground floor of a house in a road. 
A marked coin proved to have been used for the 
purpose of placing a bet, a note book and a sutta 
chit, were found in this passage, on a police raid. 
He was a mere trespasser in the passage in ques¬ 
tion, and there was no evidence that his user of 
the passage was with the knowledge or permis- 
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sion of any person who owned or controlled the 
passage. The accused was convicted under Ss. 4 
(a) and 5 of the Prevention of Gambling Act. 

Held, (l)that the passage in question was a 
place within the meaning of S 4 (a) ; (2) that 
since there was no evidence to show that the ac¬ 
cused had got anything in the nature of a licence 
to use the passage from a person entitled to give 
such licence, he could not be convicted under S. 4 
(a) of the Act; (3) that the Crown haying proved 
the finding of instruments of gaming and the 
presence of the accused in the passage, the 
burden, in view of the presumption arising under 
S 7, was thrown upon the accused to show that 
the place was not a common gaming house, the 
accused, who had not discharged that burden, was 
properly convicted under S 5 of the Act. ( Beau¬ 
mont, C.J. and Sen, J ) Emperor v. Gulam 
Hussein Rawji I L R. <1 940) Bom. 105=186 
I C. 148=12 R B 310=41 Cr.L J. 253=41 Bom. 
L.R 1326=A.I.R 1940 Bom. 62 

-Ss. 4 (a) and 5— Conviction under — 

Grounds for—Finding of marked coins and slips 
of paper with figures — Sufficiency. 

The mere fact of finding of marked coins and 
slips of papers with figures on it in the room or 
house of the accused would not be sufficient to 
justify his conviction under Ss. 4 (a) and 5 of the 
Bombay Prevention of Gambling Act, unless the 
evidence made it perfectly clear that these articles 
were instruments of gaming. ( Broomfield , Ag, 
CJ and Sen. J.) Emperors. De Souza. 185 1. 

C 203=i2 RB. 229=41 Cr.L J. 127=41 Bom. 

L R 974=A.I.R. 1939 Bom. 465. 

-S. 5— Applicability — Taking bets over tele¬ 
phone — Offence. 

S 3 makes “gaming” within the meaning of the 
Act the collection or soliciting of bets, and it 
mikes no difference if these bets are brought by a 
messenger or person or sent by telephone or sent 
and received by telephone. It is gaming within 
the definition of S. 3, and in S. 7 the word 
“persons” includes “person”, the plural includes 
the singular. Hence, a person caught actually in 
the act of taking bets over telephone can be con¬ 
victed of gaming under S 5. (Davis, J. C .) 
Bhagwandas v. Emperor. I.L.R. (1940) Kar. 
150=187 I.C 78=12 R.S. 219=41 Cr.L.J. 399= 
A.I.R. 1940 Sind 28. 

-S. 5 — Charge under — Proof — Evidence 

necessary—Evidence of police agent—Value of — 
Corroboration—Necessity 

A charge of gambling, like any other criminal 
charge, must be proved by the prosecution by 
proper evidence Police agents are not only 
accomplices, but are also unreliable witnesses, 
because they are generally paid by the results. It 
is always in their interest to secure a conviction 
in the hope of getting a part of the fine which 
may be imposed. The evidence of a police agent 
in these cases must always be corroborated 
before it can be acted upon. Nor is the case im¬ 
proved by providing the police agent with a com¬ 
panion and calling him a panch (Beaumont, C.J. 
and IVadia, J.) Emperors. Harilal Gordhan. 
I.L.R. (1937) Bom 670=171 I.C 282=10 R.B. 
184=38 Cr.L.J. 1047=39 Bom.L.R. 613=A I.R. 
1937 Bom. 385. 

-Ss. 6 and 7— Construction and scope — 

Search warrant issued by Assistant Superintendent 
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of Police — Legality—Presumption under S. 7—If 
arises—Bombay District Police Act , .S\ 6—Scope. 

The words “specially empowered by Govern¬ 
ment in this behalf” in S. 6 of the Bombay Pre¬ 
vention of Gambling Act cover the Assistant or 
Duputy Superintendent nf Police. A Magistrate 
of the first clause or a District Superindent of 
Police can exercise the power without any special 
authority from Government. There is however 
nothing said in the section about an additional 
Superintendent of Police. An additional Super¬ 
intendent of Police appointed under S 6 of the 
Bombay District Police Act, as amended in 1920, 
has no power to authorise the issue of a search 
warrant under S 6 of the Prevention of Gamb¬ 
ling Act. Where a search warrant is issued by 
an Assistant Superintendent of Police the pre¬ 
sumption under S.7 of the Gambling Act does not 
arise, and a conviction based on such presump- 
tion connot be sustained. ( Beaumont , C.J. and 
.S>«, /.) Emperor v. Asgaralli Mahomepalli 
187 I.C. 459=12 R B. 487=41 Cr.L.J. 485=42 
Bom.L.R. 203=A.I.R. 1940 Bom. 127. 


-— Ss. 6 and 7 as amended by Bombay Act I 

of 1936 —In gambling cases as well , corroboration 
of evidence of approver by other independent evi¬ 
dence is necessary—Amount of evidence required 
depends upon circumstances of each case. 

In a gambling case, as in any other case, the 
evidence of approvers or accomplices must be 
corroborated, in the usual manner, by evidence 
other than that provided by themselves, whereby 
the Court can be satisfied that they spea 1 *-' the j 
truth not only when they speak to the factum of 
the crime but when they speak as to the identity 
of the accused. The purpose of requiring inde¬ 
pendent evidence corroborating the evidence of 
the approver is that the Court can be satisfied 
that he is speaking the truth. It has no other 
purpose The amount of that evidence depen s 
upon the circumstances of each particular case; 
the question as to whether it provides sufficient 
corroboration for the evidence of the approver to 
be relied on with confidence also depends on the 
circumstances of each case. (Davis, J.C. and 
Dadiba, C. Mehta, J.) Emperor z/. Ali Molo. I. 
L.R (1939) Kar. 217=179 I.C. 794=11 R.S. 150 
=40 Cr.L J. 271=A.I.R. 1938 Sind 228. 

-Ss. 6 and 7, as amended by Bombay Act 

I of 1936 — Interpretation of. 

Ss. 6 and 7 must be interpreted in a reasonably 

broad spirit having some fair relation to the 
realities of the kinds of people to which the Act 
was intended by the Legislature to apply. (Davis, 
J.C. and Dodiba C. Mehta, J.) Emperor v. Ali 
Molo. I L.R. (1939) Kar, 217=179 I C. 794= 

II R.S. 150=40 Cr.L.J. 271=A.I.R. 1938 Sind 
228. 

-Ss. 6 and 7, as amended by Bombay Act 

I of 1936 —Reason for suspicion—If includes in¬ 
formation given by police informant. 

The reason for suspicion which is referred to 
in Cl. (a) of S. 6 includes the information given 
by a police informant, for, in many cases it is 
only upon such information that the police can 
act at all. So also, so far as the seizure of all 
things, reasonably suspected to have been used 
or intended for the purpose of gaming under Cl. 
(c) is concerned, it cannot be expected that the 
police-officer must wait for a translation or in¬ 


terpretation of a writing, otherwise unintelligi¬ 
ble to him, found upon slips of paper on the 
person of the suspected man. He must judge 
and be judged by all the surrounding circum¬ 
stances and the information he then possesses. He 
may particularly, where his information is that 
the betting is betting in American Futures, have 
reason to suspect that when slips of paper with 
writing upon them are considered of sufficient 
importance by the suspected person to be kept 
upon his person, those slips of paper are betting 
slips used or intended to be used for the purpose 
of gaming, even though the writing is to him 
unintelligible at the time. {Davis, J.C. and 
Dadiba. C. Mehta, J.) Emperor v. Ali Molo. I. 
L.R. (1939) Kar. 217=179 I C. 794=11 RS 
150=40 Cr L.J. 271=A I.R. 1938 Sind 228. 

--Ss 6 and 7, as amended by Bombay Act 

I of 1936— Scope and effect—Presumption of 
| gambling—When to be raised—Duty of Court. 

Ss. 6 and 7, Bombay Prevention of Gambling 
Act, must be read together. The words “which 
he has reason to suspect” in S 6 must be read 
with the words “had reasonable ground for sus¬ 
pecting, which occur in S.7; for, though it is 
true 'hat under S. 7 it is the Court that has to be 
satisfied that where a thing seized is not obviou¬ 
sly an instrument of gaming, but is to come if at 
all, within the category of “any other thing” 
referred to in S 7, that the police-officer had 
reasonable grounds for suspecting the thing did 

so come, yet even the Court must look at it from 
the police officer's point of view, from the point 
of view of the information the police-officer had 
before the seizure and not after. Indeed, the 
words in Ss. 6 and 7 must mean very much the 
same thing Where, on the information of a 
police informant that gambling is going on in a 
particular house in American Futures, a Sub- 
Inspector finds a number of persons of different 
communities, who have no particular relationship 
or connexion among themselves, sitting at a table 
in a room in that particular house at midnight, 
who can give no satisfactory account of their 
presence and who, when searched, are found to 
have considerable sums of money upon them, 
while upon one of them are found slips of paper 
on which there is a writing not necessarily intel¬ 
ligible to the Sub-Inspector at the time the Sub¬ 
inspector has every reason to suspect that these 
slips of papers with the unintelligible writing, so 
taken from one of the persons, contain record of 

bets, and the Court, under the circumstances is 
justified in raising the presumption against the 
accused which puts upon them the burden of 
proof under S. 7. Where in such a case the accu- 
sed fail to give an account of their presence in 
the room on the particular night which the Court 
can accept, the High Court will not interfere in 
revision and acquit the accused. (Davis, J.C and 
Dadiba C Mehta, J.) Emperor v. Ali Molo. I. 
LR. (1939) Kar. 217=179 I.C. 794=11 R.S. 
150=40 Cr.L.J 271=A.I.R. 1938 Sind 228. 

-Ss. 6 (d) and 8 —Money found in coat poc¬ 
ket of accused convicted of gaming—Liability to 
forfeiture. 

It was not the intention of the Legislature that 
moneys should be forfeited when there was no 
reason to believe that these moneys were connec¬ 
ted with the gaming. The power of forfeiture 
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exercisable by the Magistrate under S. 8 is dis¬ 
cretionary. Where the money was found in the 
coat pocket of the accused convicted of gaming it 
cannot be said, in the absence of any satisfactory 
explanation by the accused that this money 
cannot be seized under S. 6 and was not connec¬ 
ted with the gamimr of which the accused had 
been convicted^ (Davis, J.C.) Bhagwandas 2/. 

Foo E S 0R - ILR f 1940) Kar. 150=187 I.C. 78= 
12 R.S. 219=41 Cr.L.J. 399=AIR. 1940 Sind 

Zo. 


A . ? applicability — Conditions — Presump¬ 

tions—-When raised. 

Under S. 7 of the Bombay Prevention of Gamb- 
ling Act, certain presumptions arise when two 
things are proved It must be proved first that 
there was a house, room or place, * ntered under 
0 . o, and secondly that an instrument of gaming 
was found in such a house, room or place on the 
occasion of the raid under S. 6 or upon the person 
01 any one found therein. When these two facts 
are proved, then two presumptions arise: (1) 
that the house, r iom or place is used as a com¬ 
mon gaming house, and (2) that the persons 
round therein were there for the purposes of 
gaming ( Beaumont , C.J. and Sen, J.) Empf.ror 

Haji Abdul Rahjman. ILR. 
(1940) Bom 322=188 I C 316=41 Cr.L J. 571 = 
42 BomL.R. 161=A.I.R 1940 Bom 129. 

^ Finding of marked coin — Presump- 

The mere finding of a marked coin only does 
not give rise to any presumption under S. 7 of 

\ y , ]>r ev.enti"n of Gambling Act. 
L C.J. and Sen, J) Fmpf.ror v. 

Madhusudan. 186 I C 242=12 R 

? p :53 , 8 0 T n 4 l Cr L J 273=41 Bom.LR. 1114=A 
I R. 1940 Bom. 18. 

r;. ,. 7 ~~ Presumption under—When arises — 
rinatng of things other than instruments of gam - 
in( J — Evidentiary value of. 

„ l her S V € r tvvo events on which the presumption 
under S. 7 of the Prevention of Bombay Gamb- 
lng Act arises. As to the first event, namely, 
jne seizing of any instrument of gaming, all that 
the Court has to do is to see whether the docu- 

!Uf4L t ' S °u th, , n f s . f ? l,nd in the house raided fall 
Within the definition of “instruments of gaming.” 

they do, then the presumption arises. The 
other event is more difficult to determine. There 

V *° thlne £ re 9 uir ed to prove the occurrence 
1 • ? - CV ^u l , st ' that something has been seized 

S °!u e r l ^ an an ’. nstru ment of gaming, and 
econdly that the police-officer had reasonable 
grounds for suspecting that the thing so seizeej 
was an instrument of gaming. When these two 
thmgs are proved, then the Court must presume 
that the house which has been entered was used 

as a common gaming house until the contrary is 

proved. But if the only evidence of the house 
being used as a common gaming house lies in the 
seizure in the house of something which is in 
fact not an instrument of gaming, although the 
0 ^ reason ible grounds for suspec¬ 

ting that it was an instrument of gaming, then 
there is no evidence of such user, and the pre¬ 
sumption is rebutted. The presumption arising 
in the second event specified in S 7 must always 
be still-born, because it is rebutted by proof of 
the very event which gives it birth, namely, sei¬ 


zure of something other than an instrument, of 
gaming. The section must be construed strictly, 
and the second event can only arise, on the langu¬ 
age of the section. When it is proved that the 
1 thing which was found in the house raided was 
not an instrument of gaming and directly one 
proves it one destroys the evidential value of the 
thing found. ( Beaumont C.J. and Wadia, J.) 
Empfror v. Nathalal Vanmali. I.L.R. (1939) 
Bom. 434=184 I C. 252=40 Cr L.J. 891 = 12 R. 
B 155=41 Bom.L.R. 548=A.I.R 1939 Bom. 
339. 

|-S 8— Money found on persons of those 

1 gaming or present in common gaming-house — 

1 Forfeiture—Conditions of—Burden of proof. 

In S. 8 there is no general provision that money 
as such found upon persons keeping or using a 
common gaming-house or gaming therein or 
being present therein for the purpose of gaming 
can be forfeited Money found on the persons of 
those gaming or present in the common gaming¬ 
house and so on can be forfeited only as instru¬ 
ments of gaming within the definition of S. 3, 
Prevention of Gambling Act. That definition is 
wide because it covers any article used or intended 
to be used as the subject or means of gaming or 
proceeds of gaming so that any money or cur¬ 
rency notes used or intended to be used as a 
means of gaming or the proceeds of gaming, 
found on the person of one present in the com¬ 
mon gaming-house for the purpose of gaming 
1 and s » on, can be forfeited, but the prosecution 
must, of course, show that any particular money 
to be forfeited as means of gaming falls within 
the definition of “instruments of gaming” in 
S 3. {Davis, J.C) Doongf.rsi Awtharzl Em¬ 
peror. ILR. (1940) Kar. 125=186 I.C. 883= 
12 R.S. 221=41 Cr.L J. 385=A.I.R. 1940 Sind 
22 . . 

-S 12 —Applicability —“Found gaming ”— 

Meaning af. 

S. 12 does not require that the police should 
aoprehend persons in the actual act of gaming. 
The words “found gaming” have a wider meaning 
than “seen gaming”. “Found” is more akin to 
“discovered” in its nature and purpose, and there¬ 
fore, if people are found by the police in such 
circumstances that it is clear that when the police 
came upon the scene they were engaged in 
gaming, the section applies. (Davis J C and 
Mehta. A J.C.) Ghansham Das v . Emperor. 29 
S L R. 349=164 I.C 642=9 R.S. 50=37 Cr.L.J, 
1005=1936 Cr C 803=A.I.R. 1936 Sind 126, 

- S 12 —Gaming—Game of dart—If game of 

skill or chance. t , 

A game of dart in which skill cannot enter into 
the game to any material extent is not a game of 
skill but one of chance. Law is enacted for the 
average man and not for a person of unusual 
‘'kill, and. if, taking the average man, chance and 
not skill is the deciding factor in a particular 
game, the game is a game of chance and amounts 
to gaming under the Act. (Davis, J.C. and Mehta, 
A.J.C.) Ghanshamdas z/. Emperor. 29 S L.R. 
349=164 I.C 642=9 R.S. 50=37 Cr L.J, 1005= 
1936 Cr.C. 803=A.I.R 1936 Sind 126. , 

-— S. 12 - Person selling tickets in respect of 

game—If guilty. . ’ . > ■ 

Where the person seeking to gain by chance 
has to pay money and purchase a ticket before he 
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will be allowed to take part or participate in the 
game at all, the selling of tickets, is a part and 
Parcel of the particular gaming: and therefore, 
the person who sells the lickefs and receives the 
money, which is the wager takes just as great a 
part in the act of gaming as does the actual parti¬ 
cipant, and is therefore guilty under S. 12 of the 
Act. {Davis, J,C . and Mehta, A J C ) Ghan- 
shamdas v Emperor. 29 S.L.R. 349=164 I C 
642=9 RS. 50=37 Cr L J 1005=1936 Cr C 
803=A.I.R. 1936 Sind 126. 

(as amended in 1910 ), S, 12 —Public place 


AND 


654 


—T e st of—Private garden-If may he "place to 
which public have or are permitted to have access ” 
—Owner reserving right to exclude undesirable 
persons—If material. 

Whether a place is one to which the public have 
? r ar ^ P erm * tte d to have access within the mean¬ 
ing of S. 12 of the Act is a question of fact. No 
distinction can be made between a right conferred 
on the public by a statutory provision or a resolu¬ 
tion of a Municipality, and a right conferred on 
the public by a private owner. The deciding 
factor is not whether the place is or is not owned 

by a private individual, or a public or statutory 

body, but the use to which it is put. If a private 
owner expressly or by implication invites the 
public generally to enter his garden, then the 
garden is a “place to which the public have or are 
permitted to have access" within the meaning of 
S* «2. The fact that the owner reserves to him-, 
self the right to exclude undesirables, is not 

material. (Davis, J.C. and Lobo, A.J.C.) Tahi- 
rali v. Emperor, 30 S.L.R 72=164 I C 58=9 

CrX -J 876=1936 Cr C. 674=A.I.R. 
1936 Sind 90. 

7" (^ s amended)— Scope ,— Conviction 

for merely gaming—Order of forfeiture—If justi¬ 
fied. 

In S. 12 of the Act, before as well as after its 
amendment the forfeiture of money and the 
other severer penalties imposed by the section 

relate to a person convicted of wagering or bet¬ 
ting but not to a person convicted merely of 

gamingjandso in a ca«e of gaming the money 

and instruments of gaming found in a public 
place should be disposed of as directed in the 
section. Money should be returned to the owner 
thereof and instruments of gaming should be 
directed to be destroyed and not sold. (Davis, 
J.C. and Mehta, A.J.C.) Mohammad Hasan 2/. 
Emperor. 31 S L R. 44=169 I.C 35=38 Cr L 
J. 668=9 R S. 255=A.I.R 1937 Sind 99. 

- S. 12 (a)— Construction and scope — Offence — 

Essentials of — Conviction—Proof requisite—Mere 
reasonable suspicion of gaming — Sufficiency — 
Accused found to be in possession of money, pro¬ 
ceeds of gaming and betting chits in public place — 
Liability to conviction—Proof of overt act — 
Necessity. 

It would be a remarkable departure from the 
accepted principles of criminal justice if the mere 
fact of being reasonably suspected by a police 
officer were to be held sufficient to justify a con¬ 
viction of a criminal offence. Under S .12(a) of 
the Bombay Prevention of Gambling Act, a man 
may be arrested on a reasonable suspicion of 
gaming in a public place, but he can only be con- 
victed of the offence at which the section is * 
aimed, viz , actual gaming in public. The con- 1 
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• • 

viction must be of gaming, and not merelv of 
being reasonably suspected to be gaming. The 
accused, a cotton broker, working in Surat, and 
belonging to a village called Bhadran in Baroda 
territory, used to visit his village where he had a 
house several times a month. Where he was 
travelling by train from Surat to Anand which is 
the Railway Station for Bhadran he was arrested 
at Anand Railway Station by a police officer and 
on being searched there was found in his posses¬ 
sion a substantial sum of money which, it was 
found, represented the proceeds of gaming and 
which he was taking to another place for the 
purpose of distribution, there were also found 
upon him certain chits of the description known 
as satta chits which were instruments of gaming. 
The accused was, on these facts, charged under 
S. 12(a) of the Bombay Prevention of Gambling 
Act, with gaming in public place, viz., Anand 
Station, 

Held, that since there was no evidence in the 
case that what might be called the actual or sub¬ 
stantive gaming took place in a common gaming 
house or in a public place—there being in fact no 
evidence in the least as to how or where the 
actual gaming took place—ince it could not be 
said that the money with the accused was the 
winnings of gaming in a public place, and since 
the accused obviously did no overt act which in ' 
itself amounted to gaming in public, it could not 
be held that any offence under S. 12 (a) had been 
committed and the accused could not therefore 
be convicted under the section. (Peaumont, C.J. 
Broomfield and Norman, JJ ) Emperor v. Soma- 
rhai Govindbhai. I.L R. (1939) Bom, 53=178 
I.C. 588=11 R B. 176=40 Cr.L.J. 97=40 Bom. 
L.R. 1082=A.I.R. 1938 Bom 484 (F.B.). 

- S. 13— “Mere skill"—Meaning of—Game of 

cards pettin-ata, for money stakes—If exempt 
under S. 13. 

The phrase ‘ mere skill" in S. 13 of the Bombay 
Prevention of Gambling Act means pure skill, 
skill and nothing else. A game in which there is 
a substantial element of chance cannot be descri¬ 
bed as a mere element of mere skill or pure skill. 

In view of the provisions of S. 13, it is clear that 
if a game is played for stakes, it amounts to 
gaming and comes within the mischief of the Act, 
quite irrespective of the question whether chance 
or skill predominates, provided of course that it 
is not a mere game of skill, that is to say, a game 
in which there is no element of chance. No doubt, 
if the element of chance in a game is so small as 
to be negligible, it may be reasonable to ignore it. 
Playing a game of cards called pettin-ata, for 
money stakes, is v a gambling game and is not a 
game of mere skill so as to be exempted under 
S. 13. ( Broomfield, Ag. C.J. and Sen, J.) Em¬ 
peror t/. Kallappa Gurappa. I.L.R, (1939) Bom. 
679=185 I C 315=12 R. B. 231=41 Cr L J. 157 
=41 Bom L.R. 970=A.I R. 1939 Bom 481. 

S. 13— Scope—“Game of skill”—Test to 


decide. 

•No game can be a game of skill alone, and in 
any game in which even great skill is required, 
chance must play a certain part. Even a skilled 
player in a game of mere skill may be lucky or 
unlucky, so that even in a game of mere skill 
chance must play its part. But it is not neces¬ 
sary to decide in terms of mathematical precision 
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the relative proportion of chance to skill when 
deciding whether a game is a game of mere skill 
within the provisions of S. 13 of the Act. When 
in a game the elements of chance most strongly 
preponderate, it cannot be a game of mere skill. 
{Davis. J.C. and Mehta, A.J.C .) Mohammad 
Hasan v. Emperor. 31 S.L.R. 44=169 I.C, 35= 
38Cr. L.J. 668=9 R.S. 255=A I R. 1937 Sind 
99. 

BOMBAY PRIMARY EDUCATION ACT 

(IV OF 1923)—District School Board consti¬ 
tuted under—Chairman of—If public servant— 
Liability to prosecution without sanction of 
Government—Cr. P. Code, S. 197. See Cr. P. 
Code, S. 197. 38 Bom.L.R 956. 


-Ss. 4 2) and 8 (2)— Teacher in School 

under local authority—Services transferred under 
S.8(2)—Compulsory retirement and subsequent 
reinstatement—Grant of half pay for period of 
absence—Suit for fulUpay — Maintainability. 

Plaintiff, a teacher in a school under the 
control and management of a local authority, ( 
whose services were transferred under S. 8 was 
made to retire by the District Local Board before ! 
he was actually due, but was reinstated after some 
time and was treated as on leave on full pay for 
half the period and on half pay for the rest, and 
he sued the District Board for the remaining half 
pay. 

Held, that under sub-S. (2) of S. 4, the rights 
and liabilities of the local authority with respect 
to the transfers of the teachers were not vested in 
or transferred to the School Board, and that the 
Legislature intended that so far as such teachers 1 
were concerned the rights as regards them and 
liabilities towards them should remain with the 
local authority and not with the School Board 
and hence the suit of the plaintiff lay against the 
local District Board. (Davis, J.C. and Weston, 
J.) District Local Board, Sukkur v. Navalrai 
Topandas. I.L.R. (1939) Kar. 518=182 I.C. 669 
=12 R.S. 19=A.I.R 1939 Sind 150. 


7 “S. 8— Appeal—Power of appellate authority 
— Discretion—I nterference. 

Where a teacher in the employ of a District 
Local Board is given a right of appeal with 
regard to his suspension, dismissal, etc., and a 
statutory rule governing such a case provides 
that in case the appellate authority orders the 
reinstatement of such teacher it may grant him 
full pay for the period during which such teacher 
was under suspension or dismissal, the word 
‘may does not mean “shall/' but merely confers 
upon such appellate authority a discretion in the 
matter, and such statutory discretion, if exercised 
according to statutory rules, cannot be interfered 
with. (Davis, J.C and Weston, J.) District 
Local Board, Sukkur v. Navalrai Topandas. I. 
L.R. (1939) Kar. 518=182 I.C. 669=12 R.S 19 
=A I.R 1939 Sind 150. 


BOMBAY PUBLIC CONVEYANCES ACT 
(VII OF 1920), S. 24— Applicability—Ingredients 
of offence under. 

To convict an accused under S. 24, it is not ! 
sufficient merely to show that the accused is a ! 
licensee of a public conveyance and that he per¬ 
mitted it to be driven by a driver who is not 
licensed; it must be shown that when this 
unlicensed driver was driving, he was driving a 
public conveyance for use as such. S. 24 does 
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not mean that if the licensee of a public con¬ 
veyance himself takes his family out for a treat 
or permits an unlicensed driver to take his family 
out for a treat, an offence is committed; for, the 
public conveyance is not then ustd for the pur¬ 
pose of public conveyance at all. It is used for 
the purpose of private conveyance. ( Davis J.C . 
and Lobo, J.) Bhojraj Pheroomal v Abdul 
Waiieed. I L R. (1939) Kar. 187=177 I.C. 783 
= 11 R.S. 68 (1)=39 Cr.Lj. 976=A.I.R. 1938 
Sind 190. 

BOMBAY REGULATIONS fXVII OF 1827) 
and (XIX OF 1827)— Property in Bombay, city — 
Prescriptive right to exemption from land revenue 
—If can be claimed. 

Bombay Regulation XVII of 1827 does not 
apply to property in the city of Bombay. Regula¬ 
tion XI \ of 1827 which does apply to such pro¬ 
perty, contains no provision for recognizing a 
prescriptive right to exemption from land revenue 
as is contained in Chap. 9, S. 36 of the Regulation 
XVII. Therefore no statutory prescriptive title 
to exemption from land revenue can be claimed 
in respect of property in the city of Bombay. 
(Lord Macmillan.) Kamala Vahooji v. Collec¬ 
tor of Bombay. I.L.R. (1937) Bom 756=10 R.P. 

C 54=1937 M.W.N. 939=3 B.R 759=39 Bom. 
L.R 1046=66 C L.J 43=169 I.C 778=41 C.W. 
N. 1194=31 SLR 665 = 1937 P.W.N. 985=64 
I.A. 334=46 L.W. 227=1937 O L.R. 413=1937 
A.L.R. 647=A I.R 1937 P C. 271 = (1937) 2 M. 
L.J. 362 (P.C.). 

BOMBAY RENT FREE ESTATES (INAM) 
ACT (XI OF 1852)— Pozvers of Inam commis¬ 
sioner — Inquiry—Scope of—Power to direct 
resumption of soil—Order directing that certain 
villages be resumed and assessed as khalsat — 
Meaning and Effect of. 

What have to be considered by the Inam com¬ 
missioner in inquiries under the Bombay Rent- 
free Estates Act (Inam Act), are claims made to 
hold lands free from, or partially free from, 
assessment, and all that the commissioner can do 
under the Act is direct resumption by Govern¬ 
ment of the claim to exemption from assessment- 
Government is only entitled to resumption of pos¬ 
session of the privilege claimed by the inamdar 
and not of the possession of the soil. Govern¬ 
ment under the Act is not entitled to interfere 
wjth actual possession. All that they can deal 
with was the claim of certain person to hold lands 
free from the ordinary obligation to contribute to 
Government *evenues. An order by the Inam 
Commissioner that certain villages should be 
resumed and assessed as khalsat, cannot be 
construed as amounting to a resumption of the 
soil of the villages ; it must be taken as meaning 
only that the privilege claimed by the holder hold¬ 
ing the villages free from liability to assessment 
is resumed. ( Beaumont , C.J. and Wadio, J.) 
Ramsomappa v Secretary of State for India in 
Council. 172 I.C. 271=10 R B. 263=39 Bom. 
LR. 851=A.I.R. 1937 Bom. 465. 

BOMBAY REVENUE JURISDICTION 
ACT (X OF 1876), S. 4— Scope—Order of 
revenue authorities setting aside mortgage by 
watandar—Observation that claim to permanent 
tenancy by reason of ancient possession not esta¬ 
blished—Suit to declare title as permanent tenant 
—Jurisdiction of Civil Court — If barred. r * 
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A, the owner of a certain wat^n property mort¬ 
gaged it to the plaintiffs for a period of ten years 
in 1923. A died in 1930, and in 1931, his widow 
adopted the defendant. After the adoption the 
defendant claimed from the revenue authorities 
restoration of the watan property, and the Assis¬ 
tant Collector ordered such restoration. Before 
him the plaintiffs relied on their mortgage of 
1923, and also claimed that they were permanent 
tenants under S. 83, Bombay Land Revenue Code 
as having been in possession from time immemo¬ 
rial. The Assistant Collector declared the mort¬ 
gage null and void; he also expressed the view 

that the plaintiffs did not establish their claim of 
ancient possession. Their orders of restoration 
was confirmed on appeal by the Collector and 
subsequently by the Commissioner. The plaintiffs 
thereupon filed a suit for a declaration that they 
were permanent tenants of the land in suit, and 
for an injunction to restrain the defendant from 
interfering with their possession. It was pleaded 
that under S. 4 of the Bombay Revenue Juris¬ 
diction Act the Civil Court had no jurisdiction to 
entertain the suit. 

. Held (1) that the order of the revenue autho¬ 
rities merely set aside the mortgage of 1923 and 

d . ld * n fact go so far as t0 hold that the plain¬ 
tiffs claim to be permanent tenants was invalid; 
(2) that if the order did in fact purport to dispose 
of the plaintiffs' claim to be permanent tenants, the 
order to that extent was then ultra vires ; (3) and 
that though the plaintiffs were not entitled to 
challenge in a Civil Court the order setting aside 
the mortgage, the suit based on the claim to per- 
manent tenancy was not barred by S. 4 of the 
Revenue Jurisdiction \ct. ( Beaumont , C.J. ) 
Shamrao v. Holya Subhanna. 172 I C. 464= 

10 R.B. 283=39 Bom.L.R. 920=A.I.R. 1937 
Bom. 494. 

TT— S Scope—Suit to declare plaintiff’s 

right to be registered as watandar for patifki 
service—If barred 

A suit for a declaration that plaintiff is entitled 
to have his name entered in the watan register 
for the sixteen annas right of patilki service is in 
effect a claim to perform the duties of patil, and 
cannot be granted by the Civil Court, as it is 
barred by S. 4 of the Revenue Jurisdiction Act. 
(■Broomfield and IVadia , //.) Basangouda v 
Basalingappa. 164 I.C. 703 (2)=9 R.B 92=38 
Bom.L.R. 593=A.I.R. 1936 Bom. 301. 

-S. 4— Tenures specified in—Nature of. 

The tenure of lands the title to which has been 
of a permanent nature and neither precarious nor 
limited in character is not a tenure of the kind 
specified in S. 4 of the Bombay Revenue Jurisdic¬ 
tion Act. To all of such tenures there is attached 
an element of grace and of precariousness. ( Lord 
Roche.) Vinayakrao Dhundiraj Biwalkarz/. 
Secretary of State. 164 I.C. 753=9 R P.C 112 
=64 C.LJ 178=1936 All L.R. 855=1936 O.L. 
R. 569=3 B.R. 37=45 L W. 739=1937 M.W.N, 
619=38 Bom.L.R. 1265=A.I.R. 1936 P.C. 312= 
(1937) 1 M.L.J. 367 (P.C.). 

-S. 4 (a) (1) and (3)— Construct on and 

scope— u Claim against Government”—Meaning of 
—Suit for declaration of status as watandar and 
for possession of watan lands—Jurisdiction of Civil 
Court—Government made party to suit — Suit—If 

Q. D .—42 
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barred—Valid orders of revenue authorities and 
ultra vires orders — Distinction. 

In S. 4 (a) of the Bombay Revenue Jurisdiction 
Act a distinction is made between claims and 
suits. Cls. (1) and (4) speak of claims against 
Government; Cl. (2) speaks of claims to perform 
duties; and Cl. (3) speaks of suits to set aside or 
avoid orders. It may be necessary under Cls. (2) 
and (3) that Government should be a party. But 
Cls. (1) and (4), on the other hand will as a rule 
apply only where Government is a party, since 
otherwise it could hardly be said that there was 
any claim against Government. But the mere 
fact that the Government is a party will not be 
enough to bring the case under those’clauses. The 
words “claim against Government relating to 
property or lands" may fairly be said to imply 
that relief of some kind is sought against Govern¬ 
ment. Government must be more than a purely 
formal party. If Government is to be bound by 
the decree to make any payment or to restore any 
property, or if an injunction is sought against 
Government, the position is clear—that is a 
“claim against Government". A suit for a declar¬ 
ation of title against Government cannot be held 
to be a claim against Government within the 
meaning of Cl. (1), though it would seem to fall 
under Cl. (3). If what the plaintiff seeks is an 
order for delivery of possession of property 
which is merely to bind a private party and is not 
to be enforced against Government, the suit may 
offend against Cl. (3) but can hardly be brought 
under Cl. (1), A suit, whether between private 
p irties or against Government, which would have 
the effect of nullifying an order made by the 
Collector would be barred under S. 4 (a) (3), at 
any rate, if the order is validly made under the 
Watan Act. If the relief sought does not affect 
the position of Government at all, for instance, if 
a person seeks a declaration of his status as 
watandar simply with a view to approach the 
revenue authorities under S. 36 (3) of the Watan 
Act, it cannot be regarded as a suit to set aside or 
avoid an order. In such suits Government is 
neither a necessary nor a proper party. If, how¬ 
ever, a declaration of status is sought and a claim 
for possession of lands is made in flat contraven¬ 
tion of the orders of the revenue authorities, the 
suit certainly comes within the mischief of 
Cl. (3) of S. 4 (a) of the Revenue Jurisdiction 
Act, assuming that the orders are not ultra vires* 
But it is not necessary to set aside an order made 
without jurisdiction. Such an order is no bar ta 
a suit for relief inconsistent with it. An order 
validly made within the powers conferred by the 
Watan Act will bar a suit. An order without 
jurisdiction will not. But the order must have 
been made by an officer “duly authorised in that 
behalf as required by S. 4 (a) (3). In order to 
decide whether a suit is barred under S. 4 (a)(3), 
the Court has to ascertain whether the orders of 
the revenue authorities were within their juris¬ 
diction. ( Broomfield and Tyabji, JJ.) Mallapa 
v. Tukko. I.L.R. (1937) Bom. 464=170 I.C 801 
=10 R B. 121=39 Bom.L.R. 288=A.I.R. 1937 
Bom. 307. 

-S. 4 (a)— Scope—Alienation of watan land 

made before Bombay IVatan Act of 1874— Refusal 
by Assistant Collector to set aside—-Suit in Civil 
Court to set aside and for possession—If barred „ 
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//here an Assistant Collector refuses to set 
aside an alienation of watan land made before the 
passing of the Watan Act (Bombay Hereditary 
Village Offices Act) of 1874, in the exercise of his 
discretion under S. 9 of that Act, such refusal 
does not oust the jurisdiciion of the Civil Court 
which has an inherent jurisdiciion to declare void 
such an alienation of watan property to a 
stranger. A civil suit to have such alienation set 
aside and the land restored to the possession of 
the plaintiff is not barred by S. 4 (a) of the 
Revenue Jurisdiction Act. ( Beaumont, C. J. and 
Lokur , /.) Wasudev Vishnu v. Pandu Vishnu. 
I L.R (1939) Bom. 428=184 I.C. 633=12 R.B. 
186=41 Bom L R. 578 = A I.R 1939 Bom. 369 

-S. 4 (a) (1), (3) and (4)—Scope Watan 

lands—Name of adopted son entered as represen¬ 
tative watandar—Subsequent removal after 
annulment of alienation and resumption of lands 
on decree of Court holding adoption invalid— 
Suit by adopted son for declaration of title and 
for restoration of lands—If barred. See Bombay 
Hereditary Offices Act, Ss. 11 and 11- A. 38 
Bom.L.R. 1308. 

-S. 4 (a) (3)—“Duly authorised in that be¬ 
half"—Meaning—Collector acting under S. 9 of 
Watan Act — Powe: s of. See Bombay Hereditary 
Offices Act, S. 9. 39 Bom.L R. 288. 

—--S. 4 (a) (3)— Scope—Grant of watan land 

prior to 1827 — If alienation under Watan Act — 
Order of Collector setting aside “alienation"—If 
ultra vires— Suit by grantee for declaration and 
for possession of watan lands—If barred. 

Certain lands form part of a Nadgoudki watan 
inam granted to the ancestor defendant No. 1 in 
1694 Plaintiff alleged that they were granted in 
pot inam to his ancestor in 1811 before the intro¬ 
duction of British rule in 1827 or 1828 and claim¬ 
ed to have been in possession of the same since 
then until evicted by the revenue authorities. In 
1862, defendant l’s grandfather S. brought an 
ejectment suit against A, a member of the plain¬ 
tiff’s family, got a decree in 1864 and sought to 
execute it. But A s nephew N . obstructed S. and 
under the rules of procedure then in force S. had 
to file a fresh suit, which he did in 1867. N, the 
defendant in that suit, claimed under a sanad 
given to his father by S. in renewal of an order 
of grant. In execution, 5*. admitted N’s claim, as 
a result of a settlement between the parties. This 
admission was produced in the suit of 1867 and 
was acted upon with the result that the suit was 
dismissed. There was no further litigation and 
the plaintiff's family remained in undisturbed 
possession. In 1924 defendant No. 1 applied to 
the revenue authorities for restoration of the land 
to him under the Watan Act. The District Deputy 
Collector found that the plaintiff had been in pos¬ 
session from before the introduction of British 
rule, and that he was a watandar and therefore 
refused to interfere holding that there was no 
alienation. But the Collector on appeal reversed 
the order, and the Collector’s order was confirmed 
by the Commissioner. Plaintiff was ultimately 
evicted in 1926 He then instituted a suit against 
defendant No. 1 and the Government for declara¬ 
tion of title as watandar and for possession of 
the lands. 

^ Held, that there having been a grant to the 
plaintiff’s predecessor before 1827, the revenue 
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a Jthorities had no power under S. 9 or 11 of the 
Watan Act to set aside the alienation, for in fact 
there was no alienation within the meaning of 
that Act, and consequently the orders of the 
Collector and of the Commissioner were ultra 
vires and not duly authorised, and the suit was 
therefore not barred by S. 4 (a) (3) of the Bom¬ 
bay Revenue Jurisdiction Act. ( Broomfield and 
Tyabji, JJ.) Mallappa v Tukko. ILR (1937) 
Bom. 464 = 170 I.C 801=10 R.B. 121=39 Bom. 

R. 288=A.I.R. 1937 Bom 307 

-S. 4 (b) and (d)— Applicability—Suit to 

declare order of Government revising and increa¬ 
sing revenue on plaintiff's lands ultra vires and 
void as being contrary to law—If barred 

The provisions of Cls. (b) and (d) of S. 1 of 
the Bombay Revenue Jurisdiction Act apply only 
to a suit which hits directly at the amount or 
incidence of la- d revenue or at its mode assess¬ 
ment or the principle on which it is assessed or 
aims direcily at the alteration of entries in land 
records. They do not apply so as to exclude a 
suit for a declaration that the powers exercised 
by Government have no basis in law or that the 
power is exercised contrary to law. (Davis, J.C. 
and Rupcliand, A J.C.) Ramchandz/. Secretary 
of State for India. 29 S.L.R 382=163 I.C. 
887=9 R S. 17=A.I.R. 1936 Sind 108. 

- S. 4 (d)— Construction and scope — Claim to 

have name entered in the village records either as 
owner in place of the existing one or alternatively 
as purchaser of shares along with the existing one 
—If cognizable in Civil Court. 

It is true that the Bombay Revenue Jurisdic¬ 
tion Act has to be construed strictly in favour of 
the right of suit ; but that does not mean that it 
should be construed so technically as to make its 
provisions a dead letter. A person who claims 
to have his name entered in the village papers 
either in place of or associated with that of the 
superior holder is really in effect claiming to 
have his name entered as superior holder. Where 
a plaintiff in a suit prays that the name of the 
defendant entered in the records should be remo¬ 
ved and that the name of the plaintiff should be 
entered instead as the owners of certain shares 
in the villages, or alternatively that the defen¬ 
dant’s name may be retained nominally and the 
plaintiff’s name entered as the purchaser of the 
shares, it is clear that the claim is obnoxious to 

S. 4 (d) of the Revenue Jurisdiction Act; th<*t 
clause debars the Civil Courts from ordering 
that the entries should be changed. ( Rroomfield 
and Macklin, JJ.) Dattatraya v. Sadashiv. 
185 I.C. 839=12 R.B, 271=41 Bom.L.R. 882= 
A I.R. 1939 Bom. 513. 

- Ss. 4 (f) and 5 (a)— Scope Saranjam grant 

— S' nit by Saranjamdar to recover from Govern¬ 
ment arrears of ain chillar deducted out of 
revenue payable to him—If barred. 

S. 4 (/) of the Revenue Jurisdiction Act cannot 
have been intended to bar a suit by an alienee of 
the land revenue to recover sums wrongly dedu¬ 
cted from the land revenue payable to him; when 
it refers to claims against Government to receive 
payments payable out of the land revenue, it must 
mean payable out of the land revenue which is 
itself payable to Government. The chillar fund, 
though it may no doubt be payable out of the 
land revenue, is a fund, which according to the 
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practice of a Saranjam grant, is to be administer¬ 
ed by the Saranjamdar\ and the practice of the 
Saranjan is the best index, of the meaning of the 
grant. ( onsequently a suit by a Saranjamdar to 
recover from the Government arrears of am 
chillar which the Government have deducted 
from the revenue of the plaintiff’s Saraniam 
villages is not barred by S. 4 (/) of the Act. S. 5 
(a) also has no application to the case. (Broom¬ 
fieldand Tyabji, J 7.) The Secretary of State 
for India v. Narayanrao. 168 I.C 357=38 Bom 
L R . 1339=9 R.B. 367=A.I.R. 1937 Bom 109. 

— S. 4 (f) — Applicability—Alienated village— 
Government having no interest in revenue—Effect. 

S. 4 Kf) of the Bombay Revenue Jurisdiction 
Act can have no application to the case of an 
alienated village where Government has ceased 
to have any interest in the revenue at all. 
(Broomfield and Macklin. JJ) Dattatraya v 

t a 1 ?^ 1 C - 839=12 R-B. 271 = 41 Bom! 

L.R. 882=A I.R. 1939 Bom 513. 

——T S - 4, Proviso- Applicability—Dispute as to 
entitled to he holder of shares in village. 

t • j.? r . ovlso to S. 4 of the Bombay Revenue 
Jurisdiction Act relates to cases where there is a 
dispute as to the nature of a holding, that is to 

say ’ a V° w ^ et ^ er ^ i s exempt from the payment 
of land revenue or not. It does not relaie to 
disputes as to who is entitled to be the holder. 
(Broomfield and Macklin , JJ.) Dattatraya v. 

t S a ^ V - A^y-9- 839 = 12 R B 271=41 Bom 
Xr.R. 882—A.I.R. 1939 Bom 513. 

" 5 — Application—Suit comprising 

mam reliefs against Crown. 

a ^ Bombay Revenue Jurisdiction 

Act na< no application whatever to a case of a 
suit which is not a suit between private parties 
and in which some at any rate of the main reliefs 

w e S ^ > / Ugh r t r a s gai J[! st the Crown - (Broomfield and 
r mo Dattatraya v. Sadashtv. 185 I. 

1939 Bim. 513 71=41 BomX R 8 «2=A I.R. 

_ S /j 6 ~Applicability— Illegal distraint by 


Mamlatdar—Suit for damages and compensat on 
—If barred. 

Where a Mamlatdar issues a warrant of dis¬ 
traint against the property of a person in respect ; 
oi arrears of land revenue due by some other ! 
Person, the former being neither the occupant of 
the land nor in any sense a defaulter, the action 
of the Mamlatdar is ab initio illegal and ultra 
vires. No bona fide can be claimed in respect of 
such an act. Since it cannot be said that the 
Mamlatdar’s act is bona fide in pursuance of the 
provisions of any law for the time being in force, 
his action is not protected by S. 6 of the Bombay 
Revenue Jurisdiction Act, and that section can¬ 
not be pleaded in defence to a suit for comnensa- 
tion and damages for illegal distress. ( Wassoo - 
dew , J.) Shridhar Mahadeo v. Godulal Jeth- 
mal IX R. (1939) Bom. 721=41 Bom L R 
1223=186 I C. 509=12 R.B. 343=A.I.R. 1940 
Bom. 20 , ' 

BOMBAY SURVEY AND SETTLEMENT 
ACT (I OF 1865), S 38 —Kabuliyat taken by 
Government from managing khot — Effect—Right 
of khot to take faida in kind. I 

One- Government have taken a kabuliyat in a 
particular form from the managing khot, he 
becomes entitled to recover the faida in accor- [ 


BOMBAY WAGERS ACT (1865), S. 1. 

dance with the terms of the kabuliyat. If any 
occupant is dissatisfied with the terms of the 
kabuliyat, it is for him to take such steps as he 
may be advised against Government, or approach 
Government to get the kabuliyat charged but 
until that is done, the managing khot cannot go 
beyond the terms of the kabuliyat so long as it 
stands. If the kabulayat entitles the khot to 
recover faida in kind, he can take it in kind, and 
the tenant cannot resist the demand and insist on 
payment in cash. (Rangnekar. J.) Pandu Nara- 
yan V Amiruddtn Shekh. 176 I.C. 245=11 R. 
B. 34=40 Born.L R. 407=A.I.R. 1938 Bom. 329*. 

BOMBAY TITLES TO RENT-FREE 
ESTATES ACT (XI OF 1852) — Inam Com¬ 
missioner-Adjudication in disputes—Binding 
force of. See Limitation Act, S. 10. 39 Bom. 
L.R.572. 

BOMBAY (DISTRICT) TOBACCO ACT 

(II OF 1933), S. 17— Scope—License in form A 
Holder of Right to sell outside place of busi¬ 
ness through agent—Agent of licensee selling 
wholesale to merchants outside place of business 
—Liability to conviction for offence under section . 

A wholesale dealer holding a license in Form 
A, for the wholesale sale of tobacco under the 
Bombay (District) Tobacco Act, is entitled to 
sell tobacco and its preparations personally or 
through agents and servants wholesale at any 
place in the Bombay Presidency and Sind with 
the exception of the City of Bombay; and he is 
entitled to conduct his business by means of tra¬ 
vellers. A sale by the licensee’s agent wholesale 
outside his own place of business is covered by 
the license, and the agent does not require a 
hawkers’s license, since the license for wholesale 
sale is wide enough to cover wholesale hawking. 
Such an agent selling whole sale without a haw¬ 
ker’s license cannot therefore be convicted under 
S. 17 of the Act. (Barlee and Sen, JJ.) Emperor v. 
Baburao. I.L.R. (1937) Bom. 931=172 I.C. 160 
=10 R.B 251=39 Cr L.J. 88=39 Bom.L.R, 832 
=A.I.R. 1937 Bom. 480. 


BOMBAY TOWN TOBACCO DUTY ACT 

(IV OF 1857), S. 18 —Order of confiscation 
under—Discretion of Court—Notice to owner of 
vehicle—Necessity for—Omission to give notice— 
Effect on order. 

S. 18 of the Tobacco Duty (Town of Bombay) 
Act leaves it to the discretion of the Court to 
confiscate a vehicle used for the illegal transport 

• j* • ^m C 0, discretion has, however, to be 

judicially exercised. The Court before confisca¬ 
ting the vehicle, must be satisfied that the owner 
had consented or knew that the vehicle was used 
for the said illegal purpose. The discretion can 
only be properly exercised after hearing the 
owner. The omission to give notice to the owner 
and to hear him before making an order of con¬ 
fiscation is illegal and results in injustice and 
renders the order of confiscation liable to be set 
aside. (Broomfield and IVassoodew, -JJ.) Jaf- 
farbhai Masam, In re, 166 I.C. 562=9 R.B. 
238=38 Cr L.J. 224=38 Bom.L.R. 961=A.I.R. 
1937 Bom. 10. 

BOMBAY WAGERS ACT (III OF 1865), 

S. 1 —Scope and effect of—Contract made through 
broker—Claim to brokerage, commission or Josses 
etc.—Enforceability—If zvager, 
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BOUNDARIES. 

S. 1 of the Bombay Wagers Act only means 
that contracts collateral to or in respect of wager¬ 
ing transactions cannot be enforced. But in order 
to bring the case within the section the transac¬ 
tion in respect of which the brokerage, commis¬ 
sion or losses etc , in the case of a contract made 
through a broker are claimed, must amount to a 
wagering contract. The result of the Act is to 
put a contract collateral to an agreement by way 
of wager on the same footing as the agreement 
itself. Such a collateral contract is void in the 
Bombay Presidency though not in other provinces. 
(Rangnekar and Macklin , JJ.) Chimanlal v. 
Nyamatrai. 173 I C. 205=10 R B. 319=39 
Bom.L.R. 1083=A.I.R. 1938 Bom. 44. 

BOUNDARIES— Encroachment—Suit by owner 
of land against adjoining owner—Proof of distur¬ 
bance of boundary marks — If essential — Measure¬ 
ments and area—If conclusive. 

In the case of persons owning or occupying ad¬ 
joining plots of land, in order to determine 
whether there has been an encroachment by one 
of them upon the land of bis neighbour, what has 
to be shown is that there has been a disturbance 
of the actual boundary marks on the site. In the 
absence of such disturbance of the actual bound¬ 
ary marks, an argument based on measurements 
is of little value ; an argument based on area is of 
even less value, because there may have been an 
encroachment in an}' direction or in any part of 
the plot. The measurements of area in a record 
cannot be expected to be meticulously accurate ; 
as the area is given only by way of description. 
(Allsof), J.) Ram Kisan v Pahlad. 172 I.C. 
962=10 R.A. 450=1938 R D. 71=1938 A.L.R. 
56=1937 A.L.J. 1216=1937 A.W.R. 1078=A I. 
R. 1938 All. 36. 

BROKER. See Principal and agent — Broker. 

BUDDHIST LAW (Burmese). 

Adoption. 

Advancement. 

Ancestral Property. 

Applicability. 

Divorce. 

Ecclesiastical law. 

Guardianship. 

Husband and wife. 

Inheritance. 

Law applicable. 

Maintenance. 

Marriage. 

Mortgage. 

Partition. 

Payin property. 

Succession. 

-(Chinese). 

Divorce 

Illegitimate son’s right of inheritance. 
Letters of administrator. 

Marriage. 

Succession. 

-(Burmese)— Adoption—Apatitha adoption 

—Rights of adoptee. 

Where it appears that there was only some kind 
of informal adoption resembling that called 
apatitha, the adoptee can have no right of inheri¬ 
tance from adoptive parents' estate where there 
are natural children living. ( Mosely and Mack¬ 
ney, JJ.) Maung Mya Maung v. Ma Mya Sein. 


BUDDHIST LAW (Burmese). 

167 I.C. 362=9 R.R. 310=A.I.R. 1936 Rang 
518. 

-(Burmese)— Adoption — Apatitha child — 

Position of. 

An apatitha child is one who has been adopted 
casually and without any intention expressed on 
the part of the adoptive parent that it shall in¬ 
herit. The intention either express or implied on 
the part of the adoptive parent that the adopted 
child shall or shall not inherit, forms the dividing 
line between a keittima child and an apatitha child. 

In other respects the position of an apatitha child 
is the same as that of keittima. A.I.R. 1914 P.C. 

; 97; 5 L.B.R. 216 and 1920 L B. 163, Diss. Where 

, a widow had brought up a girl from her childhood 
who lived with her till her death, and it was prov¬ 
ed that the widow gave her own jewels to the girl 
to wear, lent out moneys in the name of herself 
and the girl as mother and daughter, purchased 
some land in her name and in that of the girl, and 
described the girl as a joint donor with her of a 
tazaung. 

Held, that the facts fell short of proving the 
girl as keittima, adopted daughter of the widow, 
but proved that the girl was apatitha child. 

(Mosely and Ba U, JJ.) Ma Than Nyun v. Daw 
Shwe Thit. 14 Rang 557 = 164 I.C. 272=9 R. 
R. 73 (2)=A.I R 1936 Rang. 344. 

1 -(Burmese)— Adoption—Consent of all 

wives—If necessary. 

An adoption by a Burmese is not invalid merely 
because his other wives do not consent to it. 
Once a Burmese wife consents to her husband 
taking another wife—which amounts to miscon¬ 
duct on the part of husband and entitles the wife 
to divorce him—she must be held to have con¬ 
sented to adoption of a child by him. (Mostly 
and Mackney . JJ) Maung Mya Maung v. Ma 
Mya Sein. 167 I.C. 362=9 R.R. 310=A.I.R. 
1936 Rang. 518. 

- (Burmese) — Adoption — Consent of natural 

parents — Natural mother acquiescing in adoption 
— Effect. 

Although the consent of natural parents is a 
legal condition for adoption, yet where it is esta¬ 
blished that although the natural mother of the 
adoptee did not give her express consent to the 
adoption, yet she acquiesced in it, it must be taken 
that she consented to it ( Mosely and Mackney , 
JJ.) Maung Mya Maung v. Ma Mya Sein. 167 
I.C. 362=9 R.R. 310=A.I.R 1936 Rang. 518. 

-(Burmese)— Adoption —Evidence of repute 

— What amounts to. 

Evidence of repute of status is distinguishable 
from what witnesses hear others say, which ordi¬ 
narily amounts to mere hearsay, which is inad¬ 
missible in evidence. Evidence of the reputation 
which the person concerned gains among the 
people among whom he or she resides, reputation 
which is the result of the impressions of the 
people derived from their knowledge of the 
contract between the adopter or adopters and 
the alleged adoptee. ( Dunckley and Mya Bu . //•) 
Ma Sein May v. Ma Saing. 165 I.C. 358=1> 
R.R. 206=A.I.R 1936 Rang. 459. 

-(Burmese)— Adoption—Keittima adopted 

child—Right of inheritance—Estate of father of 
his adoptive father inhere latter having acquired 
status of auratha has died before death of former. 

A keittima adopted child succeeds not only to 
the estate of his adoptive parents but also to 
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property left by the parents' relatives. An adop¬ 
tive child is for all purposes in the footing of 
a natural born child except that the special rights 
of auratha child do not and cannot appertain to 
him because those rights arise not only from 
relationship but from the special claims of the 
natural born eldest child within the family of 
the parents by whom it has been begotten and 
conceived. Hence a child adopted in the keittima 
form according to Burmese Buddhist Law can 
claim a share of the estate of the father of his 
adoptive father where the latter having acquired 
the status of auratha has died before the death 
of the former; but the keittima adopted child 
cannot become auratha of his adoptive parent. 
His share is claimed by virtue not of personal re¬ 
presentation of his adoptive father but of an in¬ 
dependent right of inheritance given by Burmese 
Buddhist Customary Law. As an out of time 
grandchild, he shares equally with the younger 

brothers of his adoptive father, the latter being 

auratha according to the rules laid down in the 
law of Menoo, Vol. 10, page 277; but he has no 
claim, by virtue of his adoptive father having 
been an auratha child, to be considered as an 
auratha child himself. ( Roberts , C.J., Mya Bu 
and Mosely, JJ.) Maung Thein v. U Tha 
Byaw. 1939 Rang L.R. 341=182 I.C. 268=12 
R.R. 2=A.I.R. 1939 Rang 197 (F.B.). 

-(Burmese)— Adoption—Keittima form — 

Onus. 

Though the initial burden of proving facts 
sufficient to establish keittima adoption undoubt¬ 
edly lies on the keittima claimant, nevertheless, as 
in every other question of fact to be proved 
before the Court, that burden shifts from time to 
time during the trial as each point is reached at 
which if no more evidence were given, the one 
party or the other, as the case may be, would 
succeed and, in the long run when evidence is 
given on both sides, the Court is left with the 
evidence as a whole and the surrounding circum¬ 
stances to judge from. ( Roberts , CJ. and Braund. 
J •) Ma Pu Tu v. Maung Ba Sin. 178 I.C. 700 
=11 R R. 262=A.I.R. 1938 Rang. 369. 

-'(Burmese )—Adoption — Keittima form — 

Burden of proof. 

Where a girl claims to be an adopted daughter 
of certain persons, under a keittima form of 
adoption, the burden is on her to prove that there 
was an intention on the part of the adoptive 
parents that she should inherit from them, more 
so when it appears from the evidence, that the 
girl might have been treated as a daughter with¬ 
out there having been any intention that she 
should inherit. ( Mosely and Mackney , JJ.) 
MJaung Mya Maung v . Ma Mya Sein. 167 I.C. 
362=9 R.R. 310=A.I.R 1936 Rang. 518. 

-(Burmese )—Adoption — Keittima form — 

Proof of. 

When facts showing that the adoptee was 
adopted with a view to inherit are proved, then 
the adoption is in the keittima form and the mere 
fact that the catchword ‘keittima’ is not used in 
the evidence goes for nothing. After all, 
'keittima’ is merely a label, and if facts which 
would justify that label are proved, there is no 
need for the label to appear. ( Roberts , C.J. and 
Baguley, /.) Daw It v . U Po Deve. 167 I.C. 90 
=9 R.R. 291=A.I.R. 1937 Rang. 19. 
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(Burmese)— Adoptioti—Keittima adoption 
—Proof required. 

In order to establish an adoption on the basis 
of one who will inherit to the entire exclusion of 
relatives by blood. The son or daughter should 
have been adopted with the intention publicly 
signified, of taking the adoptee as a son or 
daughter who will inherit. This intention may 
have been expressed at the time of the taking or 
later ; or may be inferred from a long course of 
conduct making such intention public. Where 
there is a sole natural daughter, parents are old 
and the natural daughter actually resides with 
her parents with her husband to whom she is 
long married, the mere fact that a certain child 
was brought up as natural daughter does not 
necessarily indicate an intention that the child 
should inherit. Some stronger evidence than in 
an ordinary case in which alleged adoptive 
parents are childless is required to prove such 
intention and such intention should be clearly 
shown either by direct evidence or circumstances 
from which it may safely be inferred. ( Dunkley 
and Mya Bu, JJ.) Ma Sein May v. Ma Saing. 
165 I.C. 358=9 R.R. 206=A.I R. 1936 Rang. 
459. 

-—(Burmese)— Adoption — Keittima — Requi¬ 
sites. 

A keittima child is the child of others taken 
and brought up to the knowledge of the public 
with the intention that the child shall inherit. No 
formal ceremony is necessary to constitute this 
adoption. The intention that the child shall 
inherit and the publicity of the intention of the 
person who takes the child of another in adoption 
that the child shall inherit are the principle 
requisites for keittima adoption ( Mosely and Ba 
U, JJ.) Ma Than Nyun v. Daw Shwe Thit. 
14 Rang 557=164 I.C. 272=9 R.R. 73 (2)=A. 
I.R 1936 Rang. 344. 

-- (Burmese)— Adoption—Keittima adoption 

— P/oof of—Test of adoption—Change of family. 

Keittima adoption may be proved either by 
evidence of a ceremony on a particular date of 
giving and taking in adoption, or by evidence of a 
course of conduct which cannot be explained on 
I any other basis than that the children had been 
adopted with a view to inherit. The acid test of 
adoption is that the children should leave the 
family of their natural parents and join the 
family of their adoptive parents, and, consequ¬ 
ently, in a case of a keittima adoption it is essen¬ 
tial that the adoptive parents should, from the 
date of the adoption, make themselves responsi¬ 
ble for the upbringing of the children. ( Roberts , 

a -?i Dunkle y . /.) u Ba Thaung v. Daw Oo. 
178 I.C. 830=11 R.R. 273=A.I.R. 1938 Rang. 

3 ol 

— (Burmese) — Adoption — Keittima and 
apatitha forms — Distinction — Intention-Proof — 
Duty of a Judge. 

The dividing line between keittima adoption 
and apatitha adoption must be the question of in¬ 
tention to inherit: and it is clear that the inten¬ 
tion must be given effect to in such a way as to 
secure a measure of public notoriety or attention. 

It cannot be said that no proof of keittima adop¬ 
tion should be considered satisfactory if establi¬ 
shed upon oral evidence alone. All that the Judge 
has to do is to see whether from oral, document¬ 
ary or circumstantial evidence, from all the 
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different elements at his disposal, he can infer 
that intention and that notoriety which the law 
demands as being consistent with keittima adop¬ 
tion and keit ima adoption alone. ( Roberts , C. 7 
and B round, J.) Ma Pu Tu v. Maung Ba Sin 
178 I C. 700=11 R.R 262=AIR 1938 Rang 
369 

- (Burmese) — Adoption — Living with adop¬ 
tive parents—Rule as to—Extent to which applic¬ 
able. 

Although it is by no means essential that, in 
these days at least, children should live with 
their adoptive parents or that if they do not do so 
the proof of adoption should be deemed incom¬ 
plete, yet in the case of young children it is a 
normal characteristic of adoption that the up- 1 
bringing of the children adopted should be under- | 
taken by the adoptive parents and where this is | 
not done, one must look carefully at the 
surrounding circumstances to see whether, when 
the normal characteristics have been departed 
from, there is still sufficient proof of the factum | 
of adoption remaining. ( Roberts , C.J. and Dunk- 
ley , 7 ) U Ba Thaung v. Daw Oo. 178 I.C. 830= 1 
11 R R.273=A I R 1938 Rang 381 
[Appeal from A I.R 1937 Rang 170.] 

- -—(Burmese) — Adoption — Proof required — 

Residence of adoptee with adoptive parents — 
Evidentiary value. ; 

According to the law of Burma, no formal 
ceremony is necessary to constitute valid adop¬ 
tion ; what is to be proved is not only the fact of 
adoption but also the facts of the intention to 
adopt in the keittima form and of the public 
notoriety which are necessary to constitute valid 
adoption in this manner. Residence of adoptee 
with the adoptive parents is not one of the legal 
ingredients of a valid adoption but where other 
evidence is lacking, residence with the adoptive 
parents, though not essential, is at any rate most 
valuable as evidence. ( Braund,J ) U Ba Thaung 
Dau U. 1938 Rang.L.R 323 = 169 I.C. 617 = 
10 R R. 14=A.I.R. 1937 Rang. 170. 

- (Burmese) — Adoption — Motive—Rele¬ 
vancy. 

In cases of adoption, as in other cases, although 
motive is not a necessary ingredient, it always 
forms a good index to the way in which the truth 
lies. (Dunkley and Mya Pu, 77.) Ma Skin May 
v. Ma Saing. 165 I C 358=9 R.R. 206=A.I.R. 
1936 Rang 459. 

■ (Burmese)— Adoption — Proof — Keittima 
Daughter. 

A applied for letters of administration to the 
estate of D on the ground that A was the keittima 
adopted daughter of D and her sole heir. D and 
her husband were a childless couple. A was 
living at D’s house since she was four years old, 
and so she was not able to give evidence of actual 
adoption but there was a good deal of evidence to 
show that she had been so adopted and had a 
reputation of an adopted daughter. A was married 
to the nephew of D and even after her divorce 
she lived with her children at the house of D and 
there was also evidence that her reputation as an 
adopted daughter still persisted The opposite 
party contended that A lived at D’s house not as 
an adopted daughter but as a servant girl. 

• Held, that the evidence was sufficient to esta¬ 
blish the adoption as keittima daughter. The fact 
that A was married to the nephew of D and that 
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she lived with her children at the house of D even 
after her divorce with him made it impossible 
that she had the position of a servant girl. As D 
I and her husband had no child arid A lived with 
them for many years, there was nothing surpris¬ 
ing in their adopting A as keittima daughter. 
( Paguley and Spargo, 77.) (J Tun Pe v. Ma Aye 
Ki. 174 IC. 223=10 R R. 393=A I.R. 1938 
Rang. 40 

- (Burmese) —Advancement — Presumption 

of—Applicability to Chinese Buddhist. 

The presumption of advancement for the benefit 
of the children arising in the case of a purchase 
of a Burman Buddhist of property in the name of 
his children is applicable to the case of Chinese 

Buddhists. 6 M I.A. 53 (P.C.). 13 M.T.A.232 
(P.C.) and A.I.R. 1921 P.C. 56, Appl. ( Mya Bu, 
J.) Maung Kya Yan v. Maung Tha E. 161 I 
C. 665=8 R.R 503=A.I R. 1936 Rang. 121. 
- (Burmese) —Ancestral property _ Pre¬ 
sumption as to jointness , if any. 

There is no presumption in Burmese Buddhist 
law that ancestral property remains undivided. 
{Dunkley J,) Maung Hla Pev. Manika A.I. 
R. 1940 Rang. 141 

- (Burmese) — Applicability — Marriage 

contracted betiveen Chinese Buddhists in Burma. 

As regards validity of the marriage between 
Chinese Buddhists contracting marriage in Burma, 
the Burmese Buddhist law is applicable as the lex 
loci contractus, but as regards inheritance or 
succession to the estates of Chinese Buddhists 
dying intestate in Burma the Chinese customary 
law is applicable as the customary law of the 
Chinese Buddhists. ( Mya Bu and Mosely , 77.) 
Ma Tin v. Ko Skin Hone 184 I.C. 665=12 R. 
R 167=A.I R. 1939 Rang. 291. 

- (Burmese) — Aratntka sanghika property — 

Nature of—Suit to recover such property by monk 
on behalf of Kyaundaik — Maintainability. 

Aramika sanghika property is only one kind of 
sanghika property. The right of u^e in such pro¬ 
perty vests in the monks residing in a particular 
locality' but for the sake of convenience the power 
of control res des in a particular monk such as 
the presiding monk of that locality. A suit under 
O 1, R. 8, C P. Code, by a Burmese monk who is 
not the presiding monk of the kyaungdaik in 
which he resides, for the recovery of certain land 
on the ground that it is aramika sanghika pro¬ 
perty, on behalf of all the sanghas of the kyaun¬ 
daik (and not on behalf of the general body of 
sanghas) is not maintainable, inasmuch as none of 
the sanghas or monks residing in the kyaungdaik 
is entitled individually to the control, management 
or possession of the property in addition to mere 
use and enjoyment. The property is the property 
of the sanghas in general and not the property of 
the sanghas of a particular locality. It is the 
presiding monk alone who is entitled to manage¬ 
ment, control and possession. The plaintiff in 
such a suit is also not entitled to a declaration 
that the lands in suit constitute aramika sanghika 
property for the enjoyment and benefit of the 
sanghas of the kyaungdaik, as that would convert 
the suit into one of entirely a different character. 
{Mya Pu, Ofjg. CJ.and Mackncv, 7.) U Zawti- 
pala V U Thatdama. 180 I.C. ‘210=11 R.R, 382 
=A I R. 1939 Rang. 21. 

-(Burmes e)— t, Auratha” child — Meaning. 

The “auratha” or "orasa” child literally means 
“child of the body” and is-used in Burmese 
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Buddhist Law as meaning also “eldest born 
child.” ( Roberts , CJ. t Mya Bu and Mosely, JJ.) 
Maung Thein v. U Tha Byaw. 1939 Rang L R 
341 = 182 I C. 268=12 R.R. 2=A.I.R. 1939 Rang. 
197 (F.B ). 5 

(Burmese) —Dedication of Property to nans 
—Gilts—If exempted from operation of S. 123 of 
T. P. Act. 

Buddhist religious gifts are not excepted from 
the operation of S. 123, T. P. Act, since that Act 
has been enforced. Modern nuns are little more 
than lay devotees: they do not undergo any ordi- 
nation and are not regarded as dying a civil death : 
they are under no disabilities with regard to 
money and property. Hence there could be no 

possible dedication to nuns as such and if it is to 

be a gift, then it must conform to the provisions 

of the Transfer of Property Act. (Mackney, J) 
Daw Sein v. Ma Mai Ma. 178 I.C. 232=11 R. 
R. 219=A.I.R. 1938 Rang. 303. 

— . (Burmese) Divorce — Divorce between 
Eindaunggyi couple on account of wife's adultery 
—forfeiture of wife's rights. 

In the case of a divorce between Eindaunggyi 
couple on account of adultery by the wife, the 
wife loses all her rights in the Hnapazon pro¬ 
perty. And there is no difference in principle 
between the case of a Nge-lin-nge-maya and that 
of an Eindaunggyi regarding imposition of for¬ 
feiture on the guilty spouse. (Ba IJ, J.) S. A. S. 
Chettiar Firm v U Maung Gyi. 14 Rang 329 
= ^63 I.C. 600=9 R.R. 36=A.I.R. 1936 Rang. 

~ (Burmese) — Divorce — Dissolution — Deser¬ 

tion of husband by zvife. 

In the case of Burman Buddhists, if the wife 
elopes with her paramour and deserts her 
husband the marriage is automatically dissolved 
at the end of one year from date of desertion and 

no further expressed act of volition on the part 
of the deserted party is necessary to effect such 
dissolution. (Ba U. J ) S. A. S Chettiar Firm 
v. U Maung Gyi. 14 Rang. 329=163 I.C. 600=9 
R R. 36=A.I R 1936 Rang. 274. 


(Burmese) — Divorce—Dissolution by de¬ 
sertion—Allegation of adultery on part of wife— 
Wife, if forfeits her share in hnapazon property. 

Under Burmese Buddhist law divorce is essen¬ 
tially a personal action and the penalties for 
adultery can be only enforced by the husband. 
When a marriage is dissolved by the desertion of 
the wife she does not lose her interest in the joint 
property of the marriage, and even if there is an 
allegation of adultery against the wife, the joint 
property must be divided on the footing that the 
marriage has become dissolved by desertion, 
unless the husband has proved the adultery in a 
suit for divorce brought by him. Consequently 
in such circumstances the wife does not forfeit 
her share in the hnapazon property. (Mosely ani 
Dunkley , JJ ) Ma Dun Mai v. Maung San Tun. 
1938 Rang L R 229=177 I.C. 492=11 R.R. 132 
=A I.R. 1938 Rang 168. 

-(Burmese) — Divorce—Wife deserting hus¬ 
band and staying away for one year—Divorce by 
operation of law. 

After the wife has departed from the house of 
her husband, there is a divorce by operation of 
law, where there has been no maintenance of the 
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wife for the period of one year. But the contri¬ 
bution by the husband to the maintenance of the 
wife, who has left him will avoid the consequence 
that the marriage tie is dissolved by operation of 
law. ( Roberts , C.J. and Leach, J.) Dwa Pwa 
May v. Ma Thin Mya. 171 I.C. 656=10 RR 
176=A I R 1937 Rang 255. 

-—(Burmese)— Ecclesiastical Law—Monkhood 
—Entry into order of rahans— Effect of—Divest¬ 
ing of property. 

A Burmese Buddhist who enters into the 
Buddhist order of rahans with the intention of 
remaining therein permanently automatically 
divests himself of all his interest in or title to 
property in his ownership or possession at the 
time of his ordination. ( Roberts , C.J., Mya Bu 

Baguley, Mosely and Ba U, JJ.) A.K’.LP Firm' 
v. U Po Kyaing 1939 Rang.L.R. 311=183 I r 
673=12 R.R. 93=A I.R 1939 Rang. 305 (F B ) 

——(Burmese)- Ecclesiastical Lazv—Monkhood 

— Eight of rahan to possess or acquire property _ 

Kappiya system. y 

The Buddhist monkhood is a mendicant order 
and the only properties which a monk could 
originally possess were articles which fell within 
the category of the Four Requisites or Resources 
—food, clothing lodging and medicine, but the 
ancient texts recognise a vicarious possession on 
behalf of the rahan by a lay steward who is called 
kappiya. The kappiya may receive gifts offered, 
to a monk after his ordination but he does not 
enter into possession of the property of a layman 
when the latter becomes a monk. When paddy 
land is given to a monk after ordination it is given 
for future requirements in order that the four 
requisites may be satisfied. A rahan becomes in¬ 
eligible to receive an inheritance from his lay 
relatives. It is, however, inaccurate to describe 
him as civilly dead. (Robert, C.J. Mya Bu 
Baguley, Mosely and BaU, JJ.) A R.L.A. Firm 
v. U Po Kyaing. 1939 Rang.L.R. 311=183 I r 
673=12 R R. 93=A I R 1939 Rang. 305 (F.B.).' 
-(Burmese)— Ecclesiastical law—Ozvner of 

poggalika conferring rights of appointing his 
successor upon other persons—Such persons not 
exercising right—Vesting of ownership in sangh 

If the owner of a poggalika does not appoint 
his successor but confers the right of appointing 
successor upon certain persons then if those 
persons do not exercise that right, the ownership 
of the poggalika vests in the sangh at lariri 
After the death of the owner the presiding monk 
is then to be elected by the sangh. The latter 

may elect such monk in any way they choose 
provided it is a real, valid and true election The 
members of the sangh may nominate some of the 
senior members of them representing the whole 

body to elect the monk and the election of the 

monk by the members so nominated is a valid and 
proper election by the sangh as such. (Roberts 
C.J. and Dunkley. J.) U Thiseitta v. U Einda- 
wuntha. 1940 Rang L.R. 97=185 I.C 483-12 
R.R. 196=A.I.R. 1939 Rang. 385. 

—— (Burmese)— Ecclesiastical law—Poqaalikn. 
—Election of presiding monk by sangh. 

Although there may be some ceremonial con¬ 
templated at the time of installing a presidino- 
monk of a poggalika the election of such a pres? 
ding monk by the sangh is not analogous to J 
ceremonial but is a mere question of fact der!L 
ding upon the consideration, of the ques^fon 
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whether the members of the sangh are sub¬ 
stantially in favour of the appointment of the 
proposed monk. ( Roberts, C J. and Dunkley , /.) 
U Thiseitta v. U Eindawuntha. 1940 Kang. 
L.R. 97=185 I C. 483=12 R.R. 196=A.I.R. 1939 
Rang. 385. 

-(Burmese)— Ecclesiastical law —Poggalika 

property — Devolution. 

On the death of a poggalika owner of a monas¬ 
tery or a monastic institution, the property be¬ 
comes Sanghika property (that is property belong¬ 
ing to the Sanga in general). Sanghika property 
is either of the kind known as Aramika Sanghika 
or of the kind known as Ganika Sanghika (Ara¬ 
mika Sanghika meaning Sanghika property for 
the use of the Sangha dwelling in a particular 
locality and Ganika Sanghika meaning Sanghika 
property for the use of the Sangha of a particular 
sect). The right of use in such property vests in 
the monks residing in the particular locality or in 
the Sangha of the sect, but, for the sake of con¬ 
venience, the power of control resides, in the case 
of Aramika Sanghika property, in a particular 
monk such as the presiding monk of the locality, 
or, in the case of Ganika Sanghika property, in 
the leading monks of the sect or one of them. 
( Roberts , C.J. and Mya Bn, J ) U Zawtika v. U 
Kalyana 14 Rang. 566=168 I.C. 967=9 R.R. 
381=A.I.R. 1937 Rang. 76. 

-(Burmese) —Family living in patriarchal 

state—All working and living together—Members 
seeking service and remaining separate—Return¬ 
ing after father's death and continuing father's 
business—Separate banking account—If separate 
property 

Where a family kept together in a kind of 
patriarchal state all working for the father and 
after him for the mother, and none having any 
separate property of their own, only getting their 
boarding, clothing and pocket-money, and where 
one member went out and found work and remain¬ 
ed apart, but came back on his father’s death and 
continued his father’s business and had a sepa¬ 
rate banking account of his own as distinct from 
that of the family, prima facie his banking ac¬ 
count would be his personal property until the 
contrary is shown. ( Baguley and Shaw, JJ.) 
Daw Kyin v. Ma Hla Yi. 176 I.C. 909=11 R. 
R. 89=A.I.R. 1938 Rang. 71. 

-(Burmese)— Gift—Acceptance, if neces¬ 
sary. 

Dunkley, J. —It is nowhere stated in the Burmese 
Buddhist Law that a gift need not be accepted. 

(Mya Bu, Offg. C.J. and Dunkley, J.) Bissessar 
Das v. Ma Yi. 179 I.C. 730=11 R.R. 346=A.I. 
R. 1939 Rang. 49. 

-(Burmese)— Gift—-Testamentary disposi¬ 
tion in guise of gift — Validity. 

It is not only a death-bed gift which is void 
under the Burmese Buddhist Law but a gift in 
the nature of testamentary disposition, or in other 
words, a testamentary disposition in the 
guise of a gift is also void as contravening the 
fundamental principles of the Burmese Buddhist 
Law which recognizes no form of succession 
other than intestate succession. ( Mya Bu and 
Sharpe, JJ .) Ma Lon v. Mya May. 179 I.C. 
946=11 R.R. 363=A.I.R. 1939 Rang. 59. 

-(Burmese)— Gift—Validity—Gift affecting 

inheritance . 
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I No Burman Buddhist can, under the guise of 
making a gift, be allowed to make a will. He 
1 cannot set at naught the provisions of his per¬ 
sonal law as to the inheritance of his property 
after his death. Where therefore his act in 
making a gift. owing to the circumstances under 
which it is made or the conditions attached there¬ 
to are such as to affect the succession to, or in¬ 
heritance of, his properly after his death, 
Buddhist law must be resorted to, to arrive at a 
decision as to whether his action can be main¬ 
tained or is invalid. The deed of gift, affecting 
inheritance will be- a nullity, in spite of the fact 
that it was otherwise made in accordance with 
Ss. 122 and 123, T. P. Act. A.I.R. 1924 Rang. 13 
and 3 Bur.L.T. 107, Rel. on. ( Mackney, J.) Ma 
Yar Thein v. U Ta Te. 176 I.C. 799=11 R.R. 
84=A.I.R. 1938 Rang. 216. 

-- (Burmese) — Guardianship —De facto guar¬ 
dian—Right to alienate. 

Under Burmese law a de facto guardian cannot 
dispose of immovable property of the minor. 
Hence a mortgage executed by a person purport¬ 
ing to act as guardian of minors cannot affect the 
interests of the minors in the mortgaged property. 

( Dunkley and B round , JJ.) R. M. A. R. M. 
Chettyar Firm v. Mg. Shwe Hmun. 180 I.C. 
489=11 R R. 404=A I R. 1938 Rang. 468. 

- (Burmese) —Husband and zvife—Atetpa 

and Lettetpwa property. 

So long as the corpus of paying or atetpa pro¬ 
perty is unchanged it will always remain payin or 
atetpa. The question as to whether there has 
been a change in the corpus of the property is one 
of fact. Where atetpa property originally brought 
by wife to her marriage changes its original 
character by reason of its having been entirely 
rebuilt during the coverture, the property be¬ 
comes lettetpwa property of the marriage and the 
husb tnd has half interest equally with the wife in 
such property. ( Roberts, C.J. and Dunkley , J.) 
Maung Ba U v. Ma Shwe Hmi. 186 I.C. 286= 
12 R.R 256=A.I.R 1939 Rang 355. 

- (Burmese) —Husband and wife—Joint pro¬ 
perty—Wife consenting to husband's mortgaging 
of — Effect. 

Where a Burmese Buddhist wife consents to 
her husband mortgaging the joint property as if 
it were his sole property, then clearly she is hold¬ 
ing him out to the mortgagee as her agent, not 
only in respect of the execution of the mortgage 
but also in respect of all subsequent transactions 
in connection with the mortgage. (Dunkley and 
IVright, JJ ) U Rai Gyaw Thoo, Ltd. v. Ma 
Hla U Pru. 1940 Rang.L.R. 180=A.I.R. 1940 
Rang 126. 

- (Burmese) —Husband and wife —Mortgage 

deed by husband and zvife jointly—Second mort¬ 
gage deed as novation of first by husband alone — 
Liability of wife. 

Where a mortgage deed is jointly executed by 
Burmese husband and wife, but subsequently a 
second mortgage deed is executed as a novation 
of the first, but wife expressly withholding her 
consent to the new deed, then according to the 
doctrine of novation the original deed need not 
be performed and under the second deed the wife 
cannot be liable. The principle that a liability 
incurred by a Burmese Buddhist husband for the 
joint purpose of himself and his wife binds the 
wife based upon the presumption that the wife 
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incurring of such liability, 
cannot be availed of in face of wife’s express 
dissent. ( Mya Bu and Dunkley, JJ.) U San Ya 

to P L Firm - 165 I.C. 388=9 R. 

R. 213=A.I.R. 1936 Rang. 396. 

~ T— (Burmese) — Husband and wife — Mortgage 
by husband of joint property—When binds wife. 

If a Buddhist Burmese mortgages the property 
of himself and his wife, the mortgage binds the 
wife only if it is made with her full knowledge 
and consent. ( Baguley and Mosely, JJ .) Daw 
May v, Maung Aung Kyaw. 163 I.C. 166=8 
R.R. 512=A.I.R. 1936 Rang. 246. 

—(Burmese) — Husband and wife—Property 
acquired during coverture—Burden of proof. 

Where a Burmese wife asserts that certain pro¬ 
perty was acquired by her husband during her 
coverture, the burden is on her of establishing 
satisfactorily that it was acquired after her mar- 

naze.(Dunkley, J) S. P. L. A. Chettyar Firm 

g Ma L u * 163 I C - 604=9 R.R. 33=A.I.R 1936 
Rang. 262. 

—•(Burmese) —Husband and wife—Property 
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i&tS^Ss 1 - 0 - 200=11 

Co^ts (BUlmeSe) ~ Lnw applicahle ~ Duty of 

The task of the Courts of British Burma has 
been, and still is, to deduce from the ad hoc 
decisions compiled in the Dhammathats general 
principles of the common law of Burma which 
are in accordance with the habits and customs of 

the Burman of today. (Roberta C J n, 

and Bround, JJ.) Maung Thein ^aunTnyo 
Sein. 1939 Rang L.R. 160=178 I C 883—1 1 r>° 
R.284=A.I.R. 1938 Rang. 449 (S B ) 1 R ’ 

(Burmese)— Maintenance—Suit by wife— 

Trvinhi ~_ J v c 
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acquired during coverture—Mutual rights—Insu¬ 
rance policy in the name of husband—Extent of 
wife s right therein. 

The general rule of Burmese Buddhist Law 
with reference to the rights of husband and wife 
to property acquired during coverture is, that 
each shall have an equal interest in it. Where a 
husband took a life policy in his name during 
coverture and it was not known from what source 
the premia were paid, and became insolvent, it 
was held that the general rule as to the wife’s equal 
right applied and that she was entitled to half of 
the amount recovered from the Insurance Com¬ 
pany by the Official Receiver. It was further 
held that what was acquired during the coverture 
was, not the proceeds of the policy, but the right 
to obtain the proceeds of the policy—which was 
a right contingent on the death of one of the 
persons who jointly ‘acquired’ the right to the 
policy and that there could be no difference bet¬ 
ween the acquisition of the right to draw the 
proceeds at the death of the assured and the 
acquisition of other kinds of property during the 
life time of both husband and wife. (Mya Bu, 
Off, J. C. J., Mosely and Ba JJ, JJ.) Official 
Assignee v. Ma Hnin San. 1940 Rang.L.R. 208 
(F.B.). 

(Burmese)— Husband and wife—Rights in 

I /V M J/ A J L /\ A JJ i J I 


v/lo^iYitdiYiability—Right to qyycoys 

Under Buddhist Law there is'a positive dutv 
cast on the husband to maintain his wife or wives 
Where by law, a person is under a duty towards 
another person, there is vested in that other a 
corresponding right to have that duty performed 

f ! - or r ma ' nte nance by Burmese 

Buddhist wife against her husband who is liviW 

separately from her, is maintainable. But a 
claitn for arrears of maintenance cannotbesus- 
, a ! ne i 0372-92) L.B.R 258 Rel. o n (Dunkley 
/.) Ma Saw Nwe v. U Aunc Soe 193Q pan! 

R.ng 5 K 3‘ 82 IC ' 799=12 R «S=AlRl «9 

If creates change of status. 

Co-habitation accompanied by an agreement tn 
marry in futuro does not create a change nf 
status, although in cases where parties to the 
agreement are competent to bind themselves bv a 
contract to marry and the agreement is broken 
the co-habitation in certain circumstances mav 
affect the quantum of the damages that are 
awarded as compensation for the breach of th 
contract. {Page, C.J., Mya Bu, Baguley , Mo cf/f, 
and Ba U, JJ.) Maung Tun Aung v. Ma E kv? 

14 Rang 215=162 I.C. 60=8 R.R. 574-ATi? 
1936 Rang. 212 (F.B.) 

^Burmese)—Marriage—Co-habitation with 

inn ni hptnn hu.xhn.nA. nviA r? rr Wltrl 
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jointly acquired property. 

The Burmese Buddhist husband arid wife have 
equal rights in their hnapazon or jointly acquired 
property. {Ba U and Mackney, JJ.) u So 
Maungw Thom. 184 I C. 622=12 HR. 163= 
A.I.R. 1939 Rang. 287. 

---(Burmese) —Husband and wife—Rights to 

atetpa property on separation. 

Where the husband and wife separate from 
each other by mutual consent, either is entitled to 
take his or her atetpa property. {Ba U and 
Parker, JJ.) U Thin Daw Hmu. 171 I C 
702=10 R.R. 179=A I R. 1937 Rang 142. 

— (Burmese)— Inheritance—Share of children 

of first mortgage in payin property. 

Where a Burman Buddhist leaves surviving 
him his children by a former marriage and also 
his second wife and his children by her, the 
children of the first marriage are entitled to 
three-fourths of the payin property, brought by 
their parent to the second marriage, as against 

Q.- D .—43 


intention of being husband and wife—Effect 

If P and N were co-habiting with intent^ r 
being husband and wife, then they were husbVd 
and wife whatever other people may ha d 
thought of them. {Baguley and Moselv IT ' i 
Nyun v. Daw Hla Ohn. 163 I C 393—o'Vo 
11=A.I.R. 1936 Rang. 253. 9 RR - 

of~proof\ UrmeSe ) Marriage Denial of—Burden 
Wheire the plainiiff denies that he had ever 

married the defendant and proves that he h r! 
married another wife, and calls witnesses to sav 
that that lady was the only person whom he 
ever treated or who had ever been treated ^ 

, * ,. . * . , in cross-examina¬ 

tion that such evidence was unworthy of belief 
there would be a case to answer, and it wnnU u 
for the defendant to adduce such evidence i 
rebuttal as would clearly point to the existent 
of a valid marriage, according to e 

Buddhist law, between the parties. ( Robert c 
J. and Dunkley, J.) Maung Maung v Ma o’ 

Kyi. A I.R. 1940 Rang. 181. ‘ Ma Se in 

( Burmese)— Marriage—Essentials, 
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A marriage between Burmese Buddhists is 
created by co-habitation coupled with intent to 
become husband and wife. There must also be 
publicity of the relationship. ( Dunkley and 
Wright. 3J.) Maung Ba To v. Maung Nyun. 
AIR. 1939 Rang. 442. 

--(Burmese)— Marriage—Essentials to be 

proved to raise prima facie presumption. 

What must be proved to raise a prima facie 
presumption of marriage is that the acts of in¬ 
tercourse were not clandestine, but that there 
was an open avowal of the married state as dis¬ 
tinct from the relationship between a man and 
his mistress. And if the parties made no open 
avowal their method of living must have been 
such as to induce members of the public, not to 
gossip about the relationship, but to show by 
their conduct that they were treating the pair as 
man and wife. ( Roberts, C.J. and Dunkley , J.) 
Maung Maung v. Ma Sein Kyi. A.I.R. 1940 
Rang. 181. 

_(Burmese)— Marriage-Evidence of—Repu¬ 
tation of marriage—How to be established —5. 50, 
Evidence Act, if affected byS. 110, Cr. P. Code . 

A reputation as regards marriage can only be 
established by means of admissible evidence under 
S. 50, Evidence Act. What people think may be 
expressed in words, or by conduct. If there is a 
rumour, or gossip, to the effect that two persons 
are married the existence of that rumour or gos¬ 
sip is inadmissible in evidence. On the other 
hand, the fact that thev were usually received and 
treated by their friends as husband and wife is 
relevant. Hence, in such cases, the use of such 
phrases as “I learnt that they were living together 
as man and wife” or “they were man and wife" 
are not receivable as evidence. The witness must 
prove conduct on the part of the man and woman, 
or on the part of their friends and neighbours 
from which the Court can draw this conclusion. 
The general reputation of a man amongst the 
community may no doubt be evidence in inquiries 
under S. 110, Cr. P. Code. The nature of the 
section is such as to render admissible what per¬ 
sons who know him think of him. But this fact 

in no way nullifies the provisions of S 50, Evi¬ 
dence Act, which lays down a clear rule as to the 
limits within which opinion may be evidence 
when a question of,relationship has to be decided. 
( Roberts , C.J. and Dunkley, J ) Maung Maung 
v. Ma Sein Kyi. A.I.R 1940 Rang. 181. 

-(Burmese)— Marriage—Promise of mar¬ 
riage by young Burman below age of majority — 
Validity—Law applicable. 

The Burmese Buddhist Law does not form the 
rule of decision of the question as to the validity 
of a promise of marriage made by a Burmese 
Buddhist young man below the age of the majo¬ 
rity fixed by the Majority Act and a Burman is 
not competent to enter into a valid or binding 
contract to marry in futuro until he has comple¬ 
ted the age of 18 years. {Page, C.J ., Mya Bu, 
Baqule y, Mosely and Ba U, JJ.) Maung Tun 
Aung v. Ma E Kyi. 14 Rang. 215=162 I.C. 560 
=8 R.R. 574=A.I R. 1936 Rang. 212 (F B ). 
-(Burmese)— Marriage—Proof required. 

In order to establish a marriage under Burmese 
Buddhist Law, what is required is mutual agree¬ 
ment between the parties to become man and wife 
coupled with consummation. Neither ceremony 
nor open living together is necessary, but they 
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are cogent evidence to prove the central fact that 
mutual agreement. Where the woman admits 
that the man already had a wife when she first 
associated with him and that they never went out 
in public together and never received any friends 
in the house as husband and wife, the mere fact 
that the man was visiting her daily for a space of 
2 or 3 years and that she is living in a house built 
by the man cannot be taken as proof of a mutual 
agreement between them to become husband and 
wife. ( Spargo , J.) Ma Kyin Mya v. Maung 
Sit Han. 1937 Rang. L.R. 103=170 I.C. 355= 
38 Cr.L.J. 895=10 R.R. 77=A.I.R. 1937 Rang. 
245. 


-(Burmese)— Marriage — Proof of. 

Among Burman Buddhist marriage is a con¬ 
tract entered into by mutual consent of the par¬ 
ties and no ceremony is necessary. In the absence 
of direct proof, consent may be inferred from 
the conduet of the parties or established by 
reputation. Generally in such circumstances, 
some open recognition of the wedded state is to 
be expected. Relatives and neighbours are usually 
asked to some form of entertainment in order to 
signify the occasion, and where this is dispensed 
with, evidence of the intention to enter into 
married life must be clear. Clandestine acts of 
sexual intercourse do not by themselves establish 
marital relationship and where there is no regu¬ 
lar cohabitation under the same roof and the 
couple who resort to each other for purposes of . 
intimacy are thought by some to be engaged and 
by others to be cousins or mere friends, proof of 
marriage has not been established by reputation. 
Moreover, as it takes two persons to make a 
contract, in order to prove marriage there must 
be evidence not merely of desire by one person 
to be considered as having married another, but 
of the consent of that other, express or implied, 
to the joint assumption of a status consistent only 
with the marriage bond. ( Roberts , C.J.) U Tun 
Sein v. Ma San Myint. 175 I.C. 418=39 Cr.L. 
J. 571=10 R.R. 490=A.IR. 1938 Rang. 115. 

- (Burmese) — Marriage — Second wife — 

Share of—Jointly acquired property of first mor- 
riage. 

The share of a second wife in the jointly acqui¬ 
red property of the first marriage is one-sixth. 

(Spargo , J .) S P.L.A.A. Chettiar Firm v. Ma 
Pu. 169 I.C. 693=10 R.R. 27=A.I.R. 1937 
Rang. 138. 

- (Burmese) — Marriage—Union of Chino - 

Burman Buddhist and Burmese Buddhist woman 
—Mutual consent — Sufficiency. 

The law that is applicable to the union of Chino- 
Burman Buddhist and a Burmese Buddhist 
woman is the same as is applicable to the case of 
Burmese Buddhist man and Burmese Buddhist 
woman. All that is required, so long as they are 
stti juris , is their mutual consent to live together 
as husband and wife. If such consent is proved 
then the woman would be deemed to be the 
legally married wife of the man. (Ba U, J.) Ma 
Mya Tin v. Maung Ah Lon. 183 I.C 477=40 
Cr.L.J. 796=12 R R. 77=A.I.R. 1939 Rang. 252. 

- (Burmese)— Marriage—Validity —Hindu 

becoming Buddhist, , marrying according to- 
customs of Buddhists. 

Where a Hindu not only formally recites the 
five receipts after a pongyi, but builds and endows^ 
a kyaung and after selecting a koyin and getting* 
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him raised to the position of upazin accepts him 
in the position of private chaplain, he is going a 
long way further than any Hindu can be expected 
to go if he retains Hinduism. When this is 
coupled with his completely cutting himself off 
from his relations in India and settling down 
permanently in Burma in the Burmese Buddhist 
way, the only possible inference is that he has 
become a Buddhist. If such a person marries 
conforming with the customs of Buddhist in 
Burma, the marriage must be regarded as a legal 
marnage on the principle of lex loci contractus. 
(Baguley and s Jl a A r pe,JJ.) Chinnaswami Pillai 

SIS rS"'5i! 74 I C - 558=10 

(Burmes e)—Mortgage — Equitable mort¬ 
gage by Butman—.Burman’s wife dying leaving 
son—Decree passed on mortgage—Burman marry¬ 
ing again—Suit by son for declaration that mort¬ 
gage decree did not affect his mother’s share — 
Second marriage, if affects mortgagee's rights 
An equitable mortgage was created by a Bur- 
man. His wife died afterwards leaving a son. A 
mortgage decree was passed. The Burman 
afterwards married again and the execution of 
the mortgage decree was stayed pending the 
decision of a suit which was brought by the son 

?ff^ C i a i 5 atlon , tha ,* t !? e mor *gage decree did 
^ ,s mother s share of the property. 

j(j» that t ^ r e second marriage of the mortga¬ 
gor did not affect the rights of the mortgagee, 
the decree having been passed before the mar¬ 
riage and even if the first wife was not consent- 
mg party, on her death, her husband became 
absolute owner of the property subject to the 
mortgage he had created and his interest in pro- 
ha , v,n ? increased, the increase enured to 
the benefit of the mortgagee. A.I.R. 1919 P C. 14 

?? d 665, Pel. on. (Leach, J .) 

Maung Chit Khin v.JJ Ba 176 IC Q20—n 

R.R. 94=A.I.R, 1938 Rang; 108. 1 

( Burmese )--0 raja daughter—Rights in 

Z\ / /> C 4 4 n T .'i . _ t *■' 


parental estate—Limits of. 

B “ ddh 1 ist J aw of inheritance an 
eldest born daughter having all the qualities of an 

orasa child has no right whatever of claiming a 
quarter share from her father when her mother 
has predeceased her. She can have such a right 
against the mother if ihe father dies before her 
mother. The only circumstances under which the 
daughter as the orasa child can acquire a vested 
interest in the parental estate is where the father 
remarries before the death of her mother. (Mya 
Bu and Mosely. JJ ) U Maung Maung v. Ma 
Tin. A.I.R. 1940 Rang. 139. 

-- (Burmese)— Partition—Suit for on re¬ 
marriage of surviving parent—Property liable to 
Partition. 

In a shit by a person for partition of the estate 
of his parents on re-marriage by his surviving 
parent, the estate subject to partition is the estate 
held by the surviving parent at the date of the 
re-marriage and not such estate to which the 
surviving parent might be legally entitled. (Page, 
CJ. and Mya Bu, J.) Maung Sein Ba v. Maung’ 
Kywe. 161 I.C. 584=8 R.R. 489=A.I.R. 1936 
Rang. 107. 

~ — 7 (Burmese)— -Partition—Heir seeking to 
obtain his share of inheritance— Proper remedy. 

Per Dunkley , J. —Strictly there is no such thing 
as a suit for partition among Burmese Buddhist 


- AND REVENUE. 678 

BUDDHIST LAW—Burmese. 

heirs because they are tenants-in-common and not 
joint tenants of the inheritance. The only way in 
which one heir can obtain his share of inheritance 
from another heir or heirs in possession thereof 
is by an administration suit and the whole of the 
property belonging to the estate must be brought 
to account. Corsequently if an heir is to get a 
share of an inheritance, then a suit for a share of 

?n C 0Ut inheritance will not lie. 

{Dunkley, J., on difference betueen Leach and 

Pwa Shin v U Po Sin. 170 
I.C. 946=10 R.R 117=AI.R. 1937 Rang. 324. 

—— (Burmese)—Payin property—Hoiise built 

on payin site with lettetpwa funds—House be¬ 
comes payin. 

The more valuable part of a house and site is 
ordinarily the site, and so long as the corpus of 
site is unchanged, it will always remain the same 
lienee where a house is built on payin land with 
lettetpwa iur\d$, the house becomes payin. 10 Bur. 
L.B.49 Bef (Dunkley,].) S P. L. S Chettyar 

v- > u 14 Rang 697=9 R.R. 186= 
164 I.C. 1023=A.I.R. 1936 Rang. 417. 

•——(Burmese)— Sayadaw—Right to evict 

monk — Grounds. 

A Sayadaw or presiding monk of a kyaungtaik 
which is sanghika and not poggalika property is 
not entitled to evict a monk merely on the ground 

, a ? !t e i a f ler challenges the position of the 
plaintiff to be the poggalika owner oi the pro¬ 
perty, in absence of proof of any misconduct on 

* . _ . , 11 r as would render his 

eviction from the kyaungtaik desirable. The 
sanghika property does not belong to any parti¬ 
cular person or group or section. It partakes of 
the nature of public rehgious property. W hen a 
kyaung becomes vacant, there is nothing wrong in 
a monk who comes peaceably in to dwell in' the 
kyaung. (Roberts, C.J. and Dunkley, J ) U 
Ejndawbatha v. U Zaneenda. 178 I.C. 566= 

11 R.R. 247=A.I.R. 1938 Rang. 396. 

- (Burmese)— Succession—Apatitha child _ 


7 -> • j ' j -' - Li 

Kight to share when one parent is surviving. 

In the absence of keittima or natural children, 
the apatitha child is entitled to inherit in the 
estate of his adoptive parents when both parents 
are dead; but he has no right to share in the 
estate of the deceased paient when the other 

fA V, \ 0 A P | rent 18( ¥ ya Bu and Mackney, 

Gale - 1939 Rang L 

Rang 451 43=11 * 29S=A I 1938 

— — (Burmese)- — Apatitha child 
child-DiltiffliZ '** parents ~ Ri 9 ht of-KeitUma 

An apatitha child who lives apart from his 
parents is not entitled to inherit from them. A 
keittima child gets his right of inheritance from 
the intention of ihe adoptive parents that he shall 
inherit. An apatitha child does not get any right 
to inherit frem the intention of the person who 
adopts, because the person who adopts has no 
intention to give him any such right. (Bagulev 
and Mosely. JJ) Ko Pe Kyai v. Ma Tbein 

£?> A „J, 937 Ran S- L B. 426=173 I.C. 238=10 
R.R. 327—A.I.R. 1937 Rang. 455. 

—(Burmese)— Succession — Burmese male 

ma rl^u g c iwue ~ Both ui ves living simultaneously 

To stlp JZhel 0 ^ marr ' a 9 e Right to inherit 
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When a Burmese Buddhist male had contracted 

two marriages and both wives had been alive at 

the same time, the children of the first marriage 
in ooint of time whose parents both predeceased 
their step-mother, are heirs of their step-mother 
in respect of her separate property, when there 
are no children or direct descendants of the second 
wife (Roberts, C J. Dunkley and Braund, JJ.) 
Maung Thein v Maung Nyo Setn. 1939 Rang. 
LR 160=178 I.C. 883=11 R.R. 284=A.I.R 
1938 Rang. 449 (S.B ). 

_(Burmese)— Succession—Child whose pro¬ 
tects was in possession of parent and who lived 
with parent dying issueless-Who inherits. 

As between the parent and the surviving spouse 
of a child who dies leaving no issue but who lived 
with his or her parent and whose property is in 
the possession or keeping of the parent, the 
parent is entitled to inherit such property tinder 
the Burmese Buddhist law. But the rule will not 
affect the vested interest of the son-in-law or 
daughter-in-law in the payin property brought to 
the mirriage by the daughter and son. ( Robert , 

CJ Mosely and Mackney. JJ ) Ma Ayf. Tin v. 
Daw Thant. A.I.R. 1940 Rang. 120 (F.B.). 

_-(Burmese)— Succession—Death of one 

Parent and re-marriage of the other—Rights of 
children taking a share—If they retain further 
claim in respect of future property— Widow and 
widower having children remarrying—One of the 
sons of widow taking his share—Right of the 
other son to share in the lettetpwa or hnapazon 

^Under the Burmese Buddhist Law a child who 
takes his share in the estate of his parents after 
the death of one parent and upon the remarriage 
of the surviving parent ceases to have any further 
claim in the remainder of such estate and in the 
property acquired subsequent to the remarriage 
of the surviving parent except probably in the 
event of the surviving parent dying without leav¬ 
ing a widow or widower or descendants. One U, 
i widower, married D, a widow. They had 
Children of their respective previous marriages 
and also some payin property. D's children were 
her two sons, S and M. Shortly after the mar¬ 
riage of D and U, S died leaving a widow who 
demanded and received the share to which her 
husband was entitled in D's atetpa property (t.e. 
property which D brought from her previous 
rnatriage) on account of her marriage with U. 
S’s share was one half of the half-share to which 
two sons, 5* and M were entitled to the estate of 
their parents on account of D's re-marriage after 
the death of their father. After D's death the 
representatives of M brought a suit for half 
pf the lettetpwa or hnapazon property of U and 

^ Held, that it was not logical that, because S or 
lis representatives had taken away his share in 
he property of D's previous marriage and .9 thus 
iropped out of the new family, the share to 
yhich M or his representative were entitled in 
he property acquired subsequent to D's marriage 
vith [/ should be reduced by the share which 5 
would have had in it if he or his representatives 
,ad not taken away the share in the atetpa pro- 
.erty upon the remarriage of D. Hence M s re- 
resentatives were entitled to the entire half¬ 
hare in the lettetpwa or hnapazon property of 
y and D. ( Mackney , Mya Bu and Spargo.JJ.) 
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Maung Po Zaw v. Maung An. 1939 Rang. L.R. 
83=179 I.C. 6=11 R.R. 303=A.I.R. 1938 Rang. 
376. 

-(Burmese)— Succession — Dhammathats — 

Former marriage — Meaning. 

Two contemporaneous or overlapping mar¬ 
riages, may be described as ‘former' and latter, 
the ‘former’ being that which was contracted 
earlier and the latter being that which was con¬ 
tracted later, where the two marriages subsist for 
some time side by side. ( Roberts , C. J , Dunkley 
and Braund,\JJ.) Maung Thein v. Maung Nyo 
Sein. 1939 Rang L.R. 160=178 I.C. 883=11 
R.R. 284=A.I R. 1938 Rang. 449 (S.B.). 

-(Burmese)— Succession — Full and half 

blood — Preference—Limits of rule that inheri¬ 
tance should not ascend when it can descend. 

Among relations of the same degree of rela¬ 
tionship to the deceased, the full blood relations 
should be preferred to the half blood relation. 

It cannot be said that the rule that inheritance 
should not ascend when it can descend, still ope¬ 
rates in competition between relations of full 
blood and those of the half blood of the same 
degree of relationship to the deceased. (Mya 
Bu, Offg. CJ. and Mackney, J.) Mrs. Kirkwood 
z/. Maung Sin. 174 I.C. 603=10 R.R. 412=A.I. 

R. 1938 Rang. 74. 

■(Burmese)— Succession — Lettetpwa pro- 
perty. 

The share of two wives jointly in lettetpwa 
property of both marriages is the same as the 
share of one wife where there is a single wife. 
Hence the share of the wife by the second mar¬ 
riage is one-fourth in such~iproperty. A.I.R. 1925 
Rang 329 and A.I R. 1928 Rang 125, Rel. on. 

( Dunkley, J.) S P.L.S Chettyar Firm v. Ma 
Pu. 14 Rang. 697=164 I.C. 1023=9 R.R. 186= 

AI. R. 1936 Rang. 417. 

-(Burmese) — Succession — Lettetpwa pro¬ 
perty. i 

Land obtained by mother from her father on 
his second marriage as being her share of the 
joint property of the first marriage, becomes the 
lettetpwa property of the mothers first marriage 
and as such her children by the first marriage 
obtain vested interest upon the second marriage 
of the mother. A.I.R. 1929 Rang. 155, Ref. 

( Dunkley , /.) Kyi Maung v. S N.V.R. Chet- 
tiyar Firm. 164 I.C. 392=9 R.R. 90=A.I.R. 
1936 Rang. 336. 

-(Burmese)— Succession — Share of orasa 

son by first wife on father's remarriage. 

Where after the death of his wife the widower 
marries a second wife, his orasa son by the first 
wife is entitled to his share in the estate as it 
existed at the time of re-marriage. ( Baguley and 
Mosely, JJ.) A.L.A. Chettyar Firm v. Maung 
PoTaw. 1938 Rang. L.R 583=177 I.C* 435=11 
R R. 128=A I.R. 1938 Rang 250. 

-Burmese) — Succession — Orasa child — 

Death of one parent leaving only one child — Sur¬ 
viving parent re-marrying—Claim of child of first 
marriage to one quarter share as orasa child—If 
receives fresh period of limitation beginning 
from remarriage—That child's right to one half 
of estate brought to re-marriage by its father. 

It is quite contrary to the ordinary notions cur¬ 
rent amongst the Burmese to hold that an orasa 
child, who does not claim his share on the death 
of his parent nevertheless must be regarded as 
having taken it, with the further consequence that 
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he falls out of the family. By Burmese law, when 
after the death of one parent leaving only child 
the surviving parent remarries, the only child of 
former marriage is entitled to claim partition. 
The child’s claim to a one-quarter share as orasa 
child must be deemed to have received a fresh 
period of limitation beginning from the re-mar¬ 
riage of its father and it is entitled to one half of 
the estate brought to the re-marriage by its 
father. ( Mya Bu and Mackney , JJ.) U Tauk 
Ta v. Ma Ohn Yin. 1939 Rang. L.R. 217=182 
I.C. 403=12 R.R. 14=A.I R. 1939 Rang. 167. 

(.Burmese) — Succession — Out-of-time 
grandchildren. 

. Under the Burmese Buddhist Law, an out-of- 
time grandchild or out-of-time grandchildren w’ho 
are entitled to an equal share with an uncle or 
aunt in the division of the estate of the grand¬ 
parents are the child or children of the eldest 
child of the grandparents. It is not essential to 
the success of their claim to such a share that 
their parent who predeceased either one or both 
of the grandparents was the orasa child, and all 
that is necessary to show is that their parent was 
the eldest child of the grandparents. {Mya Bu 
and Mosely. JJ.) Ma Hnin Yi v. Maung Thin- 
(1940) Rang.L.R. 32. 

* -(Burmese) — Succession — Out-of-time 
grandson. 

. Under the Burmese Buddhist Law an out-of- 
time grandchild or out of time grandchildren 
who are entitled to an equal share with an uncle 
or aunt in the division of the estate of the grand¬ 
parents are the child or children of the eldest 
child of the grandparents. It is not essential to 
the success of their claim to such a share that 
their parent who predeceased either one or both 
of the grandparents was the orasa child, and all 
that is necessary to show is that their parent was 
the eldest child of the grandparents. Whe re t he 
eldest child was a son and died in infancy, being 
survived by two brothers the elder of the two is 
eldest for the purpose and his son is entitled to 
equal share with his uncle in the estate of his 
grandmother. The claim to inheritance of an out- 
of-time grandson does not • arise through his ac¬ 
quisition of the interest of an orasa at all; it is 
an independent right of inheritance. ( Roberts , 
C J. and Bround, J.) Maung Paik v. Maung 
Tha Shun. (1940) Rang.L R. 28=12 R.R. 158 
=184 I.C. 561=A.I R. 1939 Rang. 335. 

-—(Burmese)— Succession — Second wife in¬ 
heriting property of husband's first wife — Liabi¬ 
lity for her debts. 

A Burmese heir to an estate takes the property 
of his ancestor subject to the ancestor’s debts. 
Where a second wife of a Burmese takes by in¬ 
heritance the property belonging to his first wife, 
such property is subject to attachment and sale 
in satisfaction of the debts of the first wife. 
(Dunkley. J.) S.PL.A. Chettyar Firm v. Ma 
Pu. 163 I.C. 604=9 R.R. 33=A.I.R. 1936 Rang. 
262 . 

- -(Burmese) — Succession — Second wife's 

interest in lettetpwa property of husband's first 
marriage. 

The second wife must acquire by marriage a 
one-third interest in the property brought by her 
husband to the marriage. Where, therefore, the 
share of the husband before his second marriage, 
in lettetpwa property of his first marriage is one 
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half, his second wife acquires one sixth interest 
in the property. ( Dunkley , J.) S.P.L.A. Che- • 
thar Firm v, Ma Pu. 163 I.C. 604=9 R R. 33= 
A.I.R 1936 Rang. 262. 

- (Burmese) — Succession — Shares—Rules of 
division of joint property on divorce — Applicabi¬ 
lity to partition on inheritance—Share of second 
wife. 

The rule of division of property between a hus¬ 
band and his two wives on a divorce is that the 
second wife gets one sixth of the property jointly 
acquired in the first coverture and one-third of 
t'ne property acquired in the second or double 
coverture. 1 he husband gets two-sixths of the 
property jointly acquired in the first coverture 
and one third of that acquired in the second 
coverture. This rule as to division of joint pro¬ 
perty on divorce can be extended to partition of 
it on inheritance. In this latter case, on the appli¬ 
cability of the rule, the second wife being an 
equal heir with the first wife to the husband, she 
gets one-third of the property jointly acquired in 
the first coverture and half of that jointly ac¬ 
quired in the second coverture. {Baguley and 
Mosely , JJ.) Daw Hla Oiin v. Ma Nyan. 1937 
Rang. L.R. 410=172 I.C. 734=10 R.R. 275=A. 
I.R. 1937 Rang. 453. 

-(Burmese) —Succession — Step-daughter. 

A step daughter suing her step-father for a 
share in the estate acquired by her mother and 
him jointly must show not only that her mother 
was a Burman Buddhist at the time of her death 
but that her step-father was also a Burman Bud¬ 
dhist. For if he is a Mahomedan then the pre 
sumption will be that her mother embraced the 
Mahomedan faith at the time of her marriage 
with the step-father in which case her estate 
would not got to her step-daughter but to her 
husband. {Mosely and BaU,JJ.) MaPwa^. 
Tasudat. 164 I.C. 556=9 R.R. 123=A.I.R. 1936 
Rang. 388. 

-(Burmese)— Succession — Wife — Share of 

second wife in property inherited by husband from 
his first wife. 

A second wife becomes entitled to one-third 
share in property inherited by her husband from 
his first wile. {Dunkley, J.) S.P.L.S. ( hettyar 
Firm v. Ma Pu. 14 Rang. 697=164 I.C. 1023= 

9 R.R. 186=A.I.R. 1936 Rang 417. 

-(Burmese)— Sucession—Wife— Wifehood 

— Proof. 

Amongst the Burmese the term “wife” may be 
very loosely used. Where a woman other than 
the undisputed wife of a person claims a share in 
his estate on his death on the ground that she was 
also his wife, there must be a clear and unequi¬ 
vocal recognition of her status as such to estab¬ 
lish wifehood in the legal sense of the term. 
Where from the evidence it appears that the 
claimant was not a wife but only mistress, she 
cannot succeed. 4 L.B.R. 175 (P.C.), Rel. on. 
{BaU and Parker , J ) Ma Hla Min v, Maung 
Hla U. 166 I.C. 413=9 R.R. 256=A.I.R. 1936 
Rang 464. 

--(Chinese)— Divorce — Wife’s right to 

jewellery and wearing apparel. 

Under the Chinese customary law the wife upon 
divorce is entitled to take away her jewellery and 
her wearing apparel with her. {Mya Bu and 
Mosely, JJ.) MaTin v. Ko Sein Hone. 184 T 
C. 665=12 R.R. 167=A.I.R. 1939 Rang. 291. 
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- -(Chinese) —Illegitimate son—Rights of 

inheritance. 

An illegitimate son of a husband would be 
entitled to inherit only if the latter dies without 
leaving any other heir, but an illegitimate son is 
entitled to a half share or to an equal share with 
a legitimate son only if the decease-! father had 
recognized his paternity and had also made him¬ 
self responsible for his upbringing. Responsibi¬ 
lities for the upbringing must be something ana¬ 
logous to the responsibilities that a mm would 
assume for his ovvn legitimate children, and mere 
compliance with a statutory obligation for the 
maintenance of a child, for example a casual con¬ 
tribution towards the expenses of a religious 
ceremony, cannot be regarded as denoting the 
assumption of responsibilities by the father for 
his illegitimate son's upbringing. (Mya Bu and 
Mackney, JJ.) Daw E Thin v. Maung San 
Thein. 1939 Rang L.R. 258 = 180 I.C. 943 = 11 
R.R 446 = A.I.R. 1939 Rang. 154. 

——(Chinese) — Letters of administration — 
Estate of deceased Chinaman—Right of his widow 
to obtain. 

So far as contested applications for letters of 
administration to the estate of a deceased China¬ 
man are concerned, when the applicants are a 
widow and a son, it does not matter whether the 
deceased was a Buddhist or a non-Buddhist, that 
is, whether the succession to his estate is gover¬ 
ned by the Chinese Customary La v or by the 
Succession Act, for in either case the proper 
person to obtain letters of administration to his 
estate is his widow, and other persons having 
claims to the estate must, if necessary, prosecute 
those claims in the form of a sep irate suit 
against the widow, either for their share or for 
the administration of the estate by the Court. 

(Mosely and Dunkley, JJ.) Shwg Khoon v. Ma 
Sein Nu. 1938 Rang.L.R. 249 = 177 I.C. 628 = 
11 R R. 153= A.I.R. 1938 Rang. 321. 

■■•(Chinese)— Letters of administration — 
Right of widow of intestate Chinese Buddhist. 

. According to the Chinese Custom iry law, the 
widow’s sole right in the estate in the presence of 
children is the right to maintenance and ultima¬ 
tely to funeral expenses. A right to maintenance 
out of the estate of the deceased is not a right to 
any share of the estate, it is not even a charge on 
the estate. She does not therefore fall within the 
provisions of S. 218 (1), Succession Act. Hence 
the widow of an intestate Chinese Buddhist 
deceased in Burma, succession to whose estate is 
governed by the Chinese Customary law, is not 
entitled to the grant of letters of administration 
to that estate as against the son of the deceased. 
A.I.R. 1938 Rang. 321, Overr. (Mya Bu, Ojfg. C. 
J., Ba U and Dunklev, JJ.) Ma Pwa Tin v. Yeo 
Sein Maung. 1939 Rang.L.R. 170=179 IC 
599=11 R.R. 334=A.I.R. 1939 Rang. 74 (F.B.)l 
; -—(Chinese)— Marriage — Validity — Condi¬ 
tions. 

' In a case of a marriage between a Chinese 
Buddhist man and a Chinese Buddhist Woman, 
where the question ofstatusofa chief or first 
wife is not involved, what constitutes a valid 
rtiarriage is the consent of the parties concerned 
to live together as husband and wife. They must 
however give sufficient publicity to the relation¬ 
ship.’ This being the legal position the result is 
the same whether the Burmese Buddhist law or 
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( Chinese Customary law applies to a marriage 
between a Chinese Buddhist man and Chinese 
Buddhist woman. 8 L.B.R. 222. Foil. (Ba U, J.) 
Ma Kyin Hlaing v. Maung Kyin Swi. 1937 
Rang L.R. 90=166 I.C. 577=9 R.R. 270=38 Cr. 
L J. 274=A.I.R. 1937 Rang. 29. 

-Chinese)— Saccession — Chinese Buddhist 

domiciled in Burma—Chinese customary law 
applies. 

Succession to the estate of a Chinese Buddhist 
domiciled in Burma is governed by Chinese cus¬ 
tomary law. Therefore in a case of a marriage of 
a Burmese Buddhist wife to a Chinese Buddhist 
husband, the wife does not ownfialf the husband’s 
property during the continuance of the coverture. 
(Mosely, J.) Al Pein v. M. C. Deva. A.I.R. 
1937 Rang. 543. 

-(Chinese)— Succession — Nephew. 

In Chinese law, failing sons, a legitimate heir 
is adopted because it is of paramount importance 
that the line should not be allowed to die out. If 
a sonless father fails to adopt, the senior agnates 
will adopt one for him. Where a person dies 
intestate and elders fail to adopt for him, the 
Chinese law contemplates succession of an agnate 
in the next generation. Among brothers, if the 
eldest has no son, the eldest son of the second 
brother succeeds. The widow of the deceased 
has practical control of the inheritance during the 
life-time of her sons and the same rule applies in 
the case of a nephew who ought to be adopted in 
default of direct issue. As the estate is not deli¬ 
verable to the nephew during lifetime of the 
widow of the deceased, limitation for a suit by 
nephew under Art. 123, Limitation Act, would 
begin to run from the death of the widow. 
(Roberts, C.J. and Leach, J.) Khoo Soo Cheng 
v.Ta Ma Shwe Zin. 172 I.C. 550=10 R.R. 
257=A I.R. 1937 Rang. 354. 

--(Chinese)— Succession — Right of son to 

exclusion of daughter. 

The succession to the estate of a Chinese Bud¬ 
dhist in Burma is governed by the Chinese Custo¬ 
mary law. Under this law the son is entitled to 
the whole of the deceased’s estate to the exclu¬ 
sion of daughter. (Mosely and Dunkley, JJ.) 
Oon Ch \n v. Khoo Zun. 177 I.C. 501=11 R.R. 
134=A.I.R 1938 Rang. 254. 

BUILDINGS — Building on another's land — 
Right of parties. 

There are rulings to the effect that where a 
trespasser bona fide believing that he has title is 
allowed to construct buildings, etc., an a piece of 
land not belonging to him and the owner allows 
this to proceed without taking steps to stop him 
from building, then in equity the Courts should 
allow compensation for the land encroached upon 
rather than order demolition of buildings. But 
these rulings cannot possibly apply where there 
could have been no possibility of a bona fide 
belief as to title. (Dalip Singh and Sale, JJ.) 
Ahsan \li Shah v. Brij Bhushan Lal. 42 P. 
LR. 324. 

---Husband building on wife’s land—Wife’s 

right to See Husband and wife 44 C.W.N. 247. 
BUNDELKHAND LAND ALIENATION 
ACT (II OF 1903), S. 3— Scope— Agriculturist 
debtor—Insolvency of — Property—If vests in Re¬ 
ceiver—Provincial Insolvency Act, S. 28. 

Under S. 3 of the Bundelkhand Land Alienation 
Act the property of an agriculturist debtor is not 
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transferable, and hence such property will not 
^ e ^t in the Official Receiver in insolvency under 
S. 28 of the Provincial Insolvency Act. {Sulai- 
man, C. J. and Benne.t, J.) Basore Singh v. Sant 
Kumar. 171 I.C. 903=10 R.A 338=1937 AW 

R. 686=1937 A L.J. 801=1937 R.D. 422=1937 
A.LJR^905=A.I.R u 1937 A. 699. 

—Ss. 3 and 16 A— Position in regard to 
purchase of Bundelkhand land . 

Members of an agricultural tribe may purchase 
and pre-empt Bundelkhand land without the 
sanction of the Collector. Non-agriculturists may 
purchase and pre-empt Bundelkhand land provi¬ 
ded they have obtained the sanction of the Collec- 
tor to bring a suit or proceeding to enforce a 
right of pre-emption. ( Thom C.J, Allsop and 
Ganga Nath, JJ.) Zaman Khan v. Bahadur 

Singh 1940 A.L.J. 434=1940 A.W.R. (H.C.) 
359=AI.R. 1940 A. 371 (F.B.). 

Ss. 6 (b) and 9(1)— Scope — Mortgage by 
agriculturist not in proper form—Application to 
enforce — Procedure—Duty of Collector. 

When a mortgagee, holding a mortgage from a 
member of an agricultural tribe, which is not in 
a form permitted by the Act, applies to the Col¬ 
lector to .enforce the terms of his mortgage, the 

Collector should, in exercise of his powers under 
o.9 (1) of the Bundelkhand Land Alienation Act, 
revise the terms of the mortgage so as to bring it 
into conformity with the provisions of S. 6 (6) of 
the Act, and then tell the mortgagee-applicant to 
apply 1° him formally to be placed in possession 
for such period as he considered equitable, 
v Drake Brockman, S.M. and Knox, J M.) Bindra- 
ban v. Chokhey Lal. 1936 R.D. 352. 

“ "S. 16, Proviso— Mortgage decree —Order 

by executing Court disallowing sale—Subsequent 
enactment of proviso—Effect of—Decree, if can 
be executed by sale of property 
The proviso to S 16 of the Bundelkhand Land 
Alienauon Act added by the Amending Act, VII 
of 1929, permitting sale of property in execution 
of mortgage decree under certain special circum¬ 
stances, does not have the effect of nullifying a 
previous order of the Executing Court passed 
inter partes. Where prior to the enactment of 
that proviso, the Executing Court passed an order 
disallowing the decree-holder’s application for 
the sale of the property under his mortgage 
decree, on the ground that the property was not 
saleable under the law as it then stood, the pro¬ 
viso enacted subsequently cannot deprive the 
judgment-debtor of his right which he had acqui¬ 
red under that order which had become final, and 
make the property available afresh to the decree- 
holder in spite of that order. ( Sulaiman, C. J , 
and Ganga Nath, J.) Sunder v. Sheo Dat 
Singh. 167 I,C. 120=9 R. A. 492=1936 A. L. J. 
1363=1937 A. L. R. 141=1936 A. W. R. 1157= 

AI. R. 1937 A. 48. 

BURDEN OF PROOF. See also Evidence 
Act, Ss. 101-105. 

--Bar of civil suit. See C. P. Code, S. 9. 

A.I.R 1936 Mad. 522. 

-— Cess levied by Government under S. 78, 

Madras Local Boards Act—Suit to recover 
cess as illegally collected—Onus. See Madras 
Local Boards Act, S. 78. A.I.R. 1939 Mad. 651 
==(1939) 1 M.L J. 780. 

——'Claim based on adoption varying natural 
course of succession—Burden of proving adop- 


BURDEN OF PROOF. 

tion. See Adoption — Burden of proof. 20 
N.L.J. 191. 


Deed Recitals in—Onus of proving incor¬ 
rectness. See Deed—Recitals. 19 N.L.J. 179. 

—Damages—Injury caused by motor car 
negligently driven—Suit for damages—Owner¬ 
ship of car and control of car at time of accident 

—Onus-Presumption. Tort— Negligence. 
39 Bom.L.R 44=A.I.R. 1937 Bom. 155. 

——Ejectment of sub-tenant—Suit for—Denial 
of sub-tenancy — Onus—Failure of defendant to 
prove case pleaded—If entitles plaintiff to decree. 

In a suit to eject a sub-tenant, where the defen¬ 
dant denies that he is a sub-tenant, the burden is 
on the plaintiff to Drove that there was a contract 
of sub-tenancy. The fact that the entries in the 
papers support the plaintiff or that the defendant 
fails to prove the plea set up by him is insufficient 
to entitle the plaintiff to a decree. ( Drake Brock¬ 
man, S.M. and Knox, J.M.) Raj Birz/. Raghu- 
nandan. 1936 R.D. 163. 

See also Kamleshar Ahir v. Sarju Kohar. 
1936 R.D. 178. 


-- Ejectment suit—Plea of tenancy by defen¬ 
dant—Admission that lands situate within plain¬ 
tiff’s zamindari — Onus. 

In a suit for ejectment, if the defendant admits 
that the lands are within the ambit of the plain¬ 
tiff’s zemindari but pleads that he is a tenant not 
liable to ejectment, the onus is on him to prove 
his tenancy. ( Fazl Ali and Manohar Lall, JJ.) 
Mahabir Das v. Udit Narain Varma 17 Pat 
594=19 Pat.L.T. 570=178 I.C. 849=11 RP 
306=5 B.R. 149=A.I.R. 1938 Pat. 613. 

- —Ejectment suit—Proof of title — Rule _ 

Defendant admitting plaintiff's prior possession 
and claiming under transfer from plaintiff—Onus. 

In an ejectment suit the ordinary rule is that 
plaintiff must prove a title to possession subsist¬ 
ing at the date of the suit. But where defendants 
admit that plaintiff and his joint brother were in 
possession of it less than 12 years before the ins¬ 
titution of the suit and base their own title upon 
a transfer by plaintiff’s brother, the onus is upon 
the defendants to establish the validity of their 
transfer. ( Gruer. J.) Khulwa Sukhra Rao v 

Laharsai. 165 I.C. 957=9 RN 113-ATi?* 

1936 Nag. 254. ^-A.I.R, 

- Encroachment—Suit for—Proof of distur¬ 
bance of boundary marks—If essential—Measure¬ 
ments and area —If conclusive. See Boundartfs 

1937 A.L.J. 1216=A.I.R. 1938 All. 36. ES ‘ 

- Gift by old lady to medical attendant— 
Presumption of influence—Validity of gift— 
Onus. See Deed—Setting aside. 1937 a T t 
1027 (P.C.). A 

- -Hindu Law—Partition—Separation—Onus 

of proof—Proof of cessor of commensaHty—If 
shifts onus. See Hindu Law — Partition 
|ep a r ati °n—Onus of froof. A.I.R. 1937 Nag. 

; --Marriage— Denial of. See Buddhist Law 

(Burmese)—Marriage. A.I.R. 1940 Rang. 181 

—— Marriage—Parties living as husband and 
wife for 18 or 20 years—Allegation that parties 
not properly married—Onus. See Agra Tenanpv 

Act (1926), S. 44. 1936 R.D. llo (1). AENANC * 
~7 --Mortgage — Consideration — Onus cw 

Mortgage—Consideration. 38 Bom.L.R. 526 ' 
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Mortgage suit—Plea by defendant that he 
was a minor on date of mortgage — Onus. 

A defendant pleading that he was a minor on 
the date of execution of a mortgage deed on 
which a suit is brought has the onus upon him to 
prove the ^ame. {Leach, C.J. and Varadachariar, 
J •) Dhanapala Chf.tti v, Govfrchand Sowcar. 
182 I C 312=12 R.M. 48=1938 M.W.N. 938= 
A.I.R. 1938 Mad. 959=(1938) 2 M.L.J. 775. - 

Onus wrongly cast—If ground of reversal 
of decree in appeal. Sec Provincial Insolvency 
Act, S^53. 40 C.W.N. 731. 

Onus wrongly cast—Interference by High 

Court. 


In the first place it is for the plaintiff to subs¬ 
tantiate his allegations. It is then for the defen¬ 
dant to rebut them, When the parties lead evi¬ 
dence on both sides the question of burden of 
proof loses much of its importance. But where 
in a case the plaintiff’s evidence does not satisfy 
the Court and the Court proceeds to decide the 
issues on presumptions raised against the defen¬ 
dant because of non-production of certain docu¬ 
ments, it is the duty of the High Court to inter¬ 
fere. (Ismail, J.) Municipal Board, Jalesar v. 
Hoti Lal. 1938 A L.J. 686=177 I.C. 663=1938 

ALR 768=H R.A. 211 = 1 938 A.W.R. (H C.) 
458=A.I.R. 1938 All. 520. 

-Promissory note—Denial of execution and 

consideration by defendant—Plaintiff proving 
execution Effect Further proof of considera¬ 
tion by plaintiff—Necessity See Negotiable 
Instruments Act, S. 118. 1938 P.W.N. 634. 

—“—Question of. — Materiality — Both sides 
adducing evidence and decision on balance of evi¬ 
dence. 

When both sides have adduced evidence and 
the case is decided on the balance of evi¬ 
dence, the question of onus of proof is not im¬ 
portant and does not really arise. (Khaja Mo - 
hammad Noor and Madan, JJ.) Surpat Singh 
v. Bhupendra Narayan Singh. 16 Pat. 105= 
166 I.C. 123=9 R.P. 256=3 B.R. 127=17 Pat. 

L.T. 824=1936 P.W.N. 817=A.I.R. 1937 Pat. 
165. 


Receipt executed by illerate woman—Plea 
of ignorance of contents—Onus. 

Where an illiterate woman who usually con¬ 
ducts her own business pleads that a receipt to 
which she had affixed her thumb impression, con¬ 
tained terms of which she was not aware, the 
onus is on her to show that it was executed under 
fraud or misrepresentation. (Yorke, J.) Mah- 
dei v. Ishwari. 174 I.C. 843=10 R O. 278= 
1938 O.W.N 531 = 1938 O.L.R. 228=1938 O.A. 
393=A.I R. 1938 Oudh 152 

~ Rule as to —Duty of plaintiff — Onus — 
When shifts. 


The onus is upon the plaintiff and nonetheless 
so even when he has adduced some kind of evi¬ 
dence. The onus will shift on to the defendant 
only if the evidence adduced by the plaintiff is 
held to be sufficient to establish a prima facie 
case. It is not merely a question of weighing 
feathers on one side or the other and of saying 
that if there were two feathers on one side and 
one on the other that would be sufficient to shift 
the onus. What is meant is that in the first instance 
the party on whom the onus lies must prove his 
case sufficiently to justify a judgment in his fa¬ 
vour if there is no other evidence given. ( Court - 


BURDEN OF PROOF. 

ney-Terrell, C.J. and Manohar Lal, J.) Nirmal 
Kumar v. Sant Lal Mahto. 16 Pat. 622=171 
I.C. 715=10 R.P. 239=1938 P.W.N. 101=4 B. 
R. 58=A.I R. 1937 Pat. 563. 

——Special plea — Pardanashin—Plea that she 
did not understand nature of transaction entered 
into by her — Onus. 

VVhere in a suit on a mortgage executed by a 
husband and wife, the wife, a pardanashin lady, 
alleges that she did not understand what she was 
doing and that she signed the document on being 
asked by her husband to do so, the pleas raised 
by the wife are in the nature of special pleas 
resting on facts within her knowledge and the 
burden is on the wife to establish her case found¬ 
ed on the special pleas. (Guha and Bartley, JJ.) 
Suresh Chandra Sen v. Marani Dassi. 166 
I.C. 842=9 R.C. 592=A.I.R. 1936 Cal. 378. 

-- —Suit on handnote — Plea that defendant 

handed blank signed paper to another intending it 
as collateral security for a loan due to that other 
— Onus. 

Where in a suit on a handnote by the payee 
thereof, the defendant pleads that he made an 
endorsement or signature on a blank paper which 
was intended to operate as a collateral security 
for a loan advanced by a third person to whom he 
delivered the paper, and that the latter had un¬ 
authorised^ inserted the name of the plaintiff as 
payee, the burden is on him to explain how the 
handnote bearing his signature came into exis¬ 
tence. (Agarwala and Rowland, JJ.) Hriday 
Singh v Kailash Singh. 19 Pat. 404=186 I.C. 

809=12 R.P. 532=6 B.R. 398=A.I.R. 1940 Pat. 
377. 

Suit on mortgage—Plea of inalienability of 
rights in question. 

Where the plaintiff represents that he holds 
muafi rights in certain villages which he is entitl¬ 
ed to mortgage and which in fact he mortgages,the 
onus in a suit challenging the mortgage is upon 
the plaintiff to prove that these rights are inalien¬ 
able. (Thom, C J., Collister , Allsop, Ganga Nath 
and Bround, JJ.) Saadat Huissain v. Ram 
Kishan Das. 1940 A.L J. 420=1940 A.W.R, (H* 
C.) 397=A.I.R. 1940 All. 373 (F.B.). 

- Suit for possession—“Possession following 

title ”— Applicability. 

The maxim that possession follows title like all 
other legal- maxims is only a means of gather¬ 
ing a number of legal rules together under 
a convenient heading and must in every case be 
read subject to the limitations imposed by the 
actual rules themselves. It is applicable in cases 
where proof of actual physical possession cannot 
reasonably be expected, as for instance, in the 
case of waste lands. It can be invoked also when 
nothing is known about possession one way or the 
other. The ordinary presumption that the owner 
is in possession then applies. The rules for deter¬ 
mining actual physical possession in difficult and' 
doubtful circumstances are not meant to relieve a 
party of the burden of proving possession by ordi¬ 
nary means in cases where the property is capable 
of actual plnsical possession and there is either 
an admission or proof of dispossession. (Bose, 
J) Shankarasa Ganpatsa v. Punamchand. I. 
L R. (1937) Nag. 254=171 I.C. 271=10 
105=A.I.R. 1937 Nag. 129. . , • > 
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-- Su 't for arrears of produce rent. See 

Landlord and Tenant—Rent. 19 Pat.L.T. 4 

(S.B.). 
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-Workmen's Compensation Act providing 

for compensation for workman contracting 
disease other than disease caused by silica dust— 
Disease caused by silica dust—Onus of proof. See 
Workmen's Compensation Act. A.I.R. 1936 P 
C. 158 (P.C.). 

BURMA ACTS. 

Co-operative Societies Act (VI of 1927) 

Courts Act (XI of 1922). 

Courts Manual. 

(Frontier Districts) Criminal Justice Re¬ 
gulation (I of 1925) 

Expulsion of Offenders Act (I of 1926) 

Ferries Act (II of 1898). 

Fisheries Act (III of 1905). 

Gambling Act (I of 1899). 

General Clauses Act 

Hired Motor Vehicles Rules. 

Income-Tax Act (XI of 1922). 

(Lower) Land and Revenue Act (II of 
1876) 

Laws Act (XIII of 1898). 

Municipal Act (III of 1898). 

Prevention of Crime (Young Offenders) 
Act (III of 1930). 

Rural Self-Government Act (IV of 1921). 

Suppression of Brothels Act (II of 1921). 

Village Act (IV of 1907). 

gURMA ADAPTATION OF LAWS OR¬ 
DER (1937), Cl. 10— Effect on S. 8, proviso 2, 
Burma Income-tax Act. 

G. 10 declares in the plainest terms, that a 
right, which has already accrued prior to the 
Government of Burma Act coming into force, 
is not affected by any amendment made 
by the Adaptation of Laws Order. The right to 
have interest on securities income-tax free is a 
right which is attached to the securities them¬ 
selves and is not merely the personal right of the 
particular person who happens to be the holder of 
the securities at any one time. Therefore the 
question as to when the purchaser became posses¬ 
sed of the securities does not arise. The interest 
on securities issued before the Government of 
Burma Act came into force cannot be made liable 
to income-tax in Burma throughout the currency 
of those securities. ( Robert , C.J., Dunkley and 
Mackney, JJ.) Commissioner of Income-tax, 
Burma v. Central Bank of India, Ltd. 1940 i’ 
T.R. 264=A.I.R. 1940 Rang. 123 (S.B.). 

BURMA CO-OPERATIVE SOCIETIES 

ACT (VI OF 1927), S. 49 —Liquidator selling 
property conveyed to him—Suit by Purchaser for 
possession—Civil Court , if precluded from ques¬ 
tioning validity of transfer. 

A liquidator of Co-operative Society purported 
to sell certain property, conveyed to it, to a per¬ 
son who had nothing to do with the Society. The 
purchaser brought a suit to obtain possession. 

Held , that the question which the Court had to 
decide was whether the purchaser acquired good 
title to the property from the liquidator. This 
was not a matter connected with the dissolution 
or winding up of a co-operative society and so the 
Court was not precluded from questioning the 
validity of the transfer by S. 49. (Leach, J .) 

Q.. D.—44 


BUR. CO-OP. SOCIETIES ACT (1927), S. 50. 

Maung Ba Hnit v. U Sein. 168 I.C 910=9 R. 

R. 377=A.I.R. 1937 Rang. 98. 

-S. 50, Rules under (1931), R. 15— Award 

by arbitrator , contrary to law of limitation—Civil 
Court, if can set aside award. 

A statutory arbitration is not unlike a refer¬ 
ence by consent out of Court. Even in the case 
of arbitrator appointed by statutory rule, the 
arbitrator should not be permitted to ignore the 
operation of the laws applicable in matters which 
come before him and should not be permitted to. 
give his decision according to his mere caprice. 
Hence, uhere an award made by an arbitrator 
appointed under R. 15 of the Burma Co-operative 
Societies Rules has ignored the law of limitation* 
Civil Court has jurisdiction to set aside such 
award. ( Mackney, J.) U Kyaw Tha v. Co¬ 
operative Town Bank, Henzada. A.I.R. 1940 
Rang. 157. 

—S. 50 —Rules under , R. 15—Jurisdiction of 
Civil Courts in relation to proceedings of Regis¬ 
trar or arbitrators—If barred. 

There is no provision in R. 15 framed under 

S. 50, Burma Co-operative Societies Act, ex¬ 
pressly barring the jurisdiction of Civil Courts in 
relation to proceeding^ of the Registrar or of 
arbitrators in the same way as the jurisdiction of 
Civil Court is barred with respect to matters con¬ 
nected with the liquidation of a society. ( Mosely r 
J •) Maung Kyaw Tha v. Co-operative Town 
Bank, Henzada. 1937 Rang.L R. 399=173 I.C. 
377=10 R R. 343=A I.R. 1937 Rang. 363. 

S. 50— Rules under, R. 15 (4)— Execution 
of award—Legality of award—If can be attacked 
on ground of limitation. 

Though it is not the intention of the Legisla¬ 
ture that the arbitrator should arrogate to him¬ 
self the right to ignore the law of limitation, yet 
the award, under R. 15 (4) framed under S. 50* 
Burma Co-operative Societies Act, which is to be 
executed as a decree, cannot be attacked in execu¬ 
tion proceedings merely on the ground that it 
has ignored the law of limitation. The arbitra¬ 
tor has jurisdiction to commit errors in law and 
hence the legality of the award cannot be ques¬ 
tioned in execution proceedings. ( Mosely , /.) 
Maung Kyaw Tha v. Co-operative Town Bank 
Henzada. 1937 Rang.L R 399=173 I C 377= 
10 R.R. 343=A.I.R. 1937 Rang. 363. 

-S. 50 —Rules under, R. 22 (g) — Nominee — 

Power to deal with property mortgaged by mem¬ 
ber . 

A Mahomedan, a member of Co-operative Cre¬ 
dit Society, mortgaged his property to the Society 
to secure a loan obtained from the Society. 
According to the rules he nominated his eldest 
son as the person who could receive his interest 
in the Society after his death. The son, after 
his father's death, purported to transfer the pro¬ 
perty to the liquidator of the Society which was 
then being wound up. The Mahomedan was sur¬ 
vived by the nominee-son and other brothers and! 
sister. 

Held, that the nominee-son had no authority ta 
transfer to the liquidator the interest of his 
brothers and sister in the equity of redemption 
of the mortgaged property. The fact that his 
father had nominated his son as the person who 
should receive his interest in the property after 
his death did not and could not operate to trans¬ 
fer to him the right of his brothers and sister 
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The object of the rule in nomination was merely 
to facilitate the granting of a valid receipt to the 
Society. (Leach, /.) Maung Ba Hnit v. U 
Sein. 168 I.C. 910=9 R R. 377=A.I.R. 1937 
Rang. 98 

--—S. 50 (2) (f)— Rules made under — R. 15— 

Jurisdiction of Civil Courts , if taken aivay. 

The rules made under the Burma Co-operative 
Societies Act takeaway by implication the juris¬ 
diction of the Courts in respect of disputes con¬ 
templated under R. 15 (Roberts. C.J., Dunkley 
and B round, JJ .) H. C. Dey v. Bangai.ee Young- 
men’s Co-operative Credit Society, Ltd. 1939 
Rang.L.R. 50=178 I.C 674=11 R.R. 259=A.I. 
R. 1938 Rang. 392 (F.B.). 

S. 51— Recovery of sum due by a member 
of Co-operative Society—Availability of Ss. 46 
and 47 of the Land and Revenue Act. See Burma 
Land and Revenue Act, Ss. 46 and 47 and Bur¬ 
ma Co-operative Societies Act, S. 51. 1940 
Rang.L.R. 230. 

BURMA CO-OPERATIVE SOCIEtTeS 

RULES (1931), R. 15— Society registered after 
granting loan—Debtor making payments both be¬ 
fore and after registration—Inference and effect— 
Jurisdiction of Civil Cou/ts in respect of the tran¬ 
saction. 

Where an unregistered society lent money to a 
person and was subsequently registered under the 
Burma Co-operative Societies Act and the debt¬ 
or made no objection when the society was regis¬ 
tered and in fact acquiesced to its registration and 
thereafter also, made payments towards the prin¬ 
cipal and interest, it must be inferred that the 
debtor agreed that the transaction entered into 
by him with the society before its registration, 
should be binding upon him and the society after 
its registration. Hence the registered society 
could sue for the balance of a loan advanced by 
it when it was not registered. R. 15 of the Burma 
Co-operative Societies Rules does not bar the 
jurisdiction of the Civil Court to entertain such a 
suit. (Ba U, J.) Bengal Nath Co-operative 
Society. Ltd. v. Kali Kumar Nath. 1940 Rang. 
L.R. 77=A.I R. 1940 Rang. 145. 

BURMA COURTS ACT (XI OF 1922), S. 11 

—Concurrent findings of fact—Interference in 
second appeal—Practice. 

High Court in second appeal is entitled to inter¬ 
fere on a finding of fact, concurrent or otherwise. 
A concurrent finding of fact however should not 
be upset unless it is very clearly wrong. (Baguley, 
/.) E. Hoe Chan Co. v. Baboo Chotalal. 1939 
Rang L R 622=181 I.C. 846=11 R.R. 501=A.I. 

R. 1939 Rang. 139. 

-S. 11— Order on appeal from dismissal of 

application under O. 21, R. 89, C. P. Code — Second 
appeal. 

S. 11, Burma Courts Act, may be regarded as 
modifying S. 100, C. P. Code, but there is no 
section of the Burma Courts Act which modifies 

S. 104 (2), C. P. Code, and therefore no second 
appeal lies from an order of the Appellate Court 
on appeal from the dismissal of an application 
under O. 21, R. 89, C. P. Code, to set aside a sale. 
( Spargo , /.) Ma Bi Bi v. Saya Hattie. 174 I.C. 
691=10 R.R. 418=A I R. 1937 Rang. 537. 

-—S. 11 —Powers of High Court acting under — 

Interference with concurrent findings of fact on 
remanded issue. 


DIGEST, 

| BURMA EXCISE ACT (1917), S. 30. ' 

It would be anomalous to hold that, whereas 
the Court could consider any finding of fact, whe¬ 
ther concurrent or not, by the‘lower Courts, oc¬ 
curring in their original judgments, it is preclud¬ 
ed from considering their finding on questions of 
fact which it has itself found necessary to raise 
because the lower Courts have failed to frame an 
issue which was necessary for the right decision 
of the case. More especially is this so because 
the findings of the lower Courts are not decisions. 
Hence, High Court acting under S. 11 of the 
Burma Courts Act can interfere with the concur¬ 
rent findings of fact on a remanded issue. But it 
would not be proper, where the lower Courts have 
come to a concurrent finding, to dissent from this 
finding without very strong reasons. ( Mackney, 
J.) E. Hoe Chan Co. v. Chotalal Ujamsi. A. 
I.R. 1940 Rang. 177. 

-S. 11— Suit for agricultural rent — Value 

less than Rs. 500— Second appeal — C. P. Code, 
S. 100. 

A suit for rent of agricultural land is not cog¬ 
nizable by a Court of Small Causes, and if it is 
not of a value more than Rs. 500, a second appeal 
lies under S. 100, C. P. Code, and not under S. 11 
of the Burma Courts Act. ( Baguley , J.) Ko Po 
Set v. Ma Saw Yin. 1939 Rang.L.R. 472=184 
I.C. 492=12 R.R. 146=A.I.R. 1939 Rang. 350. 

BURMA COURTS MANUAL, Para. 664-A— 

Applicability—Cognizable warrant case. 

Paragraph 664-A, Burma Courts Manual, re¬ 
lating to the deposit of witness expenses relates 
to orders under Ss. 244 and 245, Cr. P. Code, 
which relate to the trial of summons case and 
does not apply to a cognizable warrant case. It is 
only from the defence, that the Magistrate can 
under certain circumstances require the deposit 
of witness expenses: vide S. 257 (2), Cr. P. Code. 
(Parker, J.) Chin Hone On v. Ah Foo. A.I.R. 
1937 Rang. 35. 

- -Para. 791— Fixing of date of birth—Option 

of Court. 

Where there is evidence only of the year of 
birth it is at the option of the Court to fix the 
date other than 1st January under Para. 791 of 
Burma Courts Manual. ( Mosely , J.) The King 
v. Unoose. 176 I.C. 217=39 Cr.L.J. 697=11 R. 
R. 36=A.I R. 1938 Rang. 228 

BURMA (FRONTIER DISTRICTS) CRIMI¬ 
NAL JUSTICE REGULATION (I OF 1925), 
Sch., Cl. (ii)— Transfer of cases — Powers of 
High Court — Cr. P. Code, S. 526. 

The third proviso to Cl. (ii) of the Schedule in 
the Burma (Frontier Districts) Criminal Justice 
Regulation, confers upon the High Court a power 
to reverse or vary an order made by a Court of 
Session under S. 526, Cr. P. Code. But it does 
not take away the power from the High Court to 
transfer cases under S. 526, Cr. P. Code. (Bo U 
and Spargo, JJ.) Maung Ba Ku v. Deputy Com¬ 
missioner, Bhamo* 1939 Rang.L.R 614. 

BURMA EXCISE ACT (V OF 1917), Ss. 30, 
37 and 44— Charges under Ss 30 (a) and 37 —Pre 
sumption under S. 44, if available. 

S. 44 of the Burma Excise Act which says that 
in prosecution under Ss. 30 and 37 and some other 
sections the Court may presume until the contrary 
is proved! that the accused person has committed 
an offence under the section under which he is 
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BURMA EXCISE ACT (1917), S. 44. 

charged in respect of excisable articles and 
materials for the possession of which he is unable 
to account satisfactorily does not appear to have 
any application to the common case under S. 30 
{a) where the charge is one of possession of a 
larger quantity of an excisable article than is 
allowed under the Act. In prosecutions under 
S. 30 (a) it is necessary to prove such possession, 
and there is no room, or need for any presump¬ 
tion. In prosecutions for possession of an excis¬ 
able article under S. 37 it is necessary either to 
prove that the accused person knew or had reason 
to believe that the excisable article was unlawful¬ 
ly manufactured, or to set up circumstances 
from which a presumption of such knowledge or 
belief may be presumed. Such a presumption 
could ordinarily be drawn under S. 114 of the 
Evidence Act but S. 44 of the Excise Act may be 
of useful application and allow the prosecution to 
be drawn in rarer cases. ( Mosely, I ) The King 
v. Mi Nge So. 1940 Rang. L.R. 219=188 I.C. 72 
=12 R.R. 363=41 Cr.L J. 541=A.I.R. 1940 
Rang. 109. 

--S. 44— Presumption under—If available in 

cases charged under Ss. 30 (a) and 37. See Bur¬ 
ma Excise Act, Ss. 30, 37 and 44. 1940 Rang.L. 
R. 219. 

BURMA EXPULSION OF OFFENDERS 

ACT (I OF 1926), Ss. 2 (A), (B) and 3— Accus¬ 
ed brought to Burma from India by his parents 
when only a child—No proof of how he acquired 
domicile in Burma—Liability to expulsion. 

Where it appears that the accused was brought 
to Burma from India by his parents when he was 
only a few years old, and there is nothing to show 
how he acquired his domicile in Burma or that he 
has no intention to return to India when he is in 
a position to do so, the accused is a non-Burman 
within the meaning of S. 2 (A) and an offender 
within the meaning of S. 2 (B) and is liable to ex¬ 
pulsion under S. 3. ( Mya Bu, J.) Emperor v. 

Rangaswamy. 167 I.C. 589=9 R.R. 324=38 Cr. 
L J. 432 (2)=A.I R. 1937 Rang. 54. 

BURMA FERRIES ACT (II OF 1898), S 12 
-Rules under R. A-A—If ultra vires. 

R. 4-Aofthe rules as framed under S. 12 of 
the Burma Ferries Act is ultra vires. It, cannot 
be said that the rule is one consistent with the 
Act, framed for carrying out its purposes and 
objects. ( Baguley and Mosely , //.) Shwe Phone 

Chairman, District Council, Mergul 1938 
Rang.L R. 573=178 I C. 445=11 R.R. 237=40 
Cr.L.J. 77=A.I.R. 1938 Rang. 384. 

-—■•S. 15— Ply for hire—Meaning — Test. 

A person is said to ply for hire a ferry when 
he waits or attends on the bank or in the stream 
regularly (that is to say not uninterruptedly, for 
it might be done periodically, but regularly in the 
sense of repeatedly, making a business of it), for 
hire by the public or by any body who chooses to 
employ him to cross the river or convey goods 
across the river. ( Baguley and Mosely , //.) 
Shwe Phone v Chairman, District Council, 
Mergui 1938 Rang.L R 573=178 I.C 445=11 
R.R 237=40 Cr L.J. 77=A.I.R. 1938 Rang. 384. 

— ; —Rules Framed Under, R. 4— ‘Plying for 
hire’—Meaning of. 

It is necessary before a person can be said to 
be plying for hire as required by R. 4 of Rules 
framed under Burma Ferries Act that he 
waits or attends at a certain place for hire by any- 


BURMA GAMBLING ACT (1899), S. 6. 

body who chooses to employ him or requires his 
services. A person crossing the river with par- 
cels once each way on the arrival and departure 
ot the trains at and from a certain place cannot 
be deemed to be ‘plying for hire.' (Spargo, J.) 
Lim Twa Kee^ M. Ismail 170 IC 236=10 R 
R. 68=38 Cr.L.J. 872=A.I.R. 1937 Rang. 275. 

BURMA FISHERIES ACT (III OF 1905), 

of lessee ^^ eaSe °^ ^ s ^ cry ~“^ os ^ on ani * rights 

Under the Preamble of the Burma Fisheries 
Act the Government merely claims to dispose of 
the right to fish when a person takes the lease of 
a fishery; he does not thereby buy the fish to be 
found therein from Government, nor does 
Government transfer the property in the fish to 
him. ihe fish come into the lessee’s possession 
only when he catches them. It matters not that 
tor his own convenience of catching them the 
lessee dams up the pond so that the fish cannot 
escape out of it. This operation is merely preli¬ 
minary to catching the fish. Even after that has 
been done any member of the public may come to 
the fishery and, provided that he uses not more 
than four rods and lines, may catch fish therefrom 
without committing any-offence of criminal tres- 
pass °r theft. ( Mackney , /.) Mohammad Cas- 
simv. The King. 176 I C. 150=11 R.R. 31 (2) = 
39 Cr.L.J. 692=A.I.R. 1938 Rang. 220. 

- 'Rules under—R. AS—Meaning of. 

The meaning of R. 45 of rules framed under 
Burma Fisheries Act is that baling is not allowed. 

1. b e bar placed by the rule upon baling may be 
lifted at any moment by the Deputy Commissioner 
with the Commissioner's sanction and baling 
thereafter, so long as it has been continuously 
permitted, can be practiced without infringement 
of the law until the Deputy Commissioner again 
prohibits it. ( Roberts , C. J.) Maung Mon Bin v. 
The King. 174 I.C. 931 = 10 R.R. 444=39 Cr. 
L.J. 499=A.I.R. 1938 Rang. 104. 

BURMA GAMBLING ACT (I OF 1899). S. 6 

—Money found in purse or longyi of gambler _ If 

intended for purpose of gaming—Presumption. 

It is usual way for Burmans to carry their 
money wrapped up in their longyis. No presump¬ 
tion can safely be drawn that money found in 
the purse or in the longyi of a gambler was 
intended to be used for the purpose of gaming. 
(bpargo, J % ) Maung Tha Zan v . Emperor 170 

Cr L *J* 976 = 10 R.R. 108=A I R 
1937 Rang. 317. 

“Ss. 6 (1) and 7 —Warrant issued on mere 
information without stamp of credibility—Pre¬ 
sumption under S. 7—If justified. 

The provisions of sub-S. (1), S. 6. are all im- 

portant and unless those provisions are strictly 
carried out, a house or place cannot be said to 
have been entered under the provisions of that 
section and consequently the presumption specifi- 

r • r cannot m ade. The mere recording 
of the information that illegal gambling is going 

5S a ? erta ^ n place and bearing no stamp of cre- 
dibihty is not sufficient to meet the requirements 
ot the law and consequently the result of the raid 
or the search made under such warrant does nnt 
constitute a legal basis o f the presumption under 
S 7. (Mya Bu. /.) Ah Sein v. The King 193q 

Rang L.R. 447=181 I.C. 112=11 R R 45 2 —4n 

Cr.L.J. 529=A.I.R. 1939 Rang. 120 2 ~~ 40 
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BURMA GENERAL CLAUSES ACT, S. 16- 

Scope and effect of. See C P. Code, O. 40, R. 1 
and O. 43, R. 1 (s). A.I.R. 1938 Rang. 387. 

BURMA HIRED MOTOR VEHICLES 
RULES, R. 7— Child under 7 registered as owner 
of motor vehicle—Such vehicle plying for hire 
without licence—Liability of child to conviction — 
Penal Code, 5. 82. 

In Burma, although no person under the age of 
18 years is allowed to drive, there seems to be no 
provision against children, however young, being 
registered owners of motor vehicles, even of 
hired motor vehicles. But a child under the age 
of seven, who is a registered owner of a motor 
vehicle, cannot be convicted of the offence of 
plying it for hire without a licence, in view of 
S. 82 of the Penal Code which applies not only to 
offences under the Code but also to offences under 
any special or local law, in the absence of special 
provisions to the contrary in such law. ( Baguley, 
/.) The King v. Ba Ba Sein. 1938 Rang.L.R. 
227=178 I.C. 508=11 R.R. 239=40 Cr.L J. 80= 
A.I.R. 1938 Rang. 400. 

BURMA INCOME-TAX ACT (XI OF 1922), 

S. 3—“ Association of individual ”— Meaning of — 
Co-heirs under Mahomedan Law inheriting shares 
in properties of father and mother—Status of — 
Appointment of one as agent of all to realise rents 
—Effect of. 

The words “association of individuals’* in S. 3 
of the Income-tax Act should not be construed 
with reference to the word “firm” only preceding, 
but should be construed ejusdem generis with all 
other groups of persons mentioned, namely, 
Hindu undivided family company, as well as firm. 
When there is a combination of persons formed 
for the promotion of a joint enterprise, banded 
together as co-adventurers, those persons to con¬ 
stitute an association of individuals within the 
meaning of Ss 3 and 55 of the Act. Where an 
individual, such as an heir under the Mahomedan 
Law, inherits a share in property he has an op¬ 
portunity of deciding whether he will, by reason 
of having inherited it, form an association of 
individuals or renounce such relationship; if 
there be evidence that he has chosen the former 
alternative, that may be taken as the basis of the 
ultimate decision. By merely inheriting a share 
of property, however, no person can become a 
member of an association of individuals unless 
there is some forbearance or act on his part to 
show that his intention and will accompanied the 
new status which he has been asked to receive. 
The appointment of one of the co-heirs under 
Mahomedan law as the agent of all the co-heirs to 
realise the shares of the property left to them by 
their deceased father and mother is sufficient to 
constitute them an association of individuals. In 
each case the question is one of fact. ( Roberts, 
C.J ., Baguley and Sharpe, JJ.) Commissioner of 
Income-tax, Burma M.A. Baporia. 1939 
Rang.L.R. 631 = 183 I.C 261=12 R.R. 66=1939 
I.T.R. 225=A.I.R. 1939 Rang. 258. 

-S.3— Estate of father derived by his only 

son—Income from it—If should be taxed as 
income of Hindu undivided family. 

According to the law of Mitakshara the pro- 
erty which a man obtains from his father cannot 
e said to belong to a Hindu undivided family. 
Hence, where an estate belonging to father is 
after his death derived by his only son, income 
from such estate should be treated and taxed as 
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BURMA INCOME-TAX ACT (1922), S. 33. 

part of son’s personal income and not as income 
of Hindu undivided family even if he has a 
mother and sister still alive. ( Roberts . C.J ., Mya 
Bu and Dunkley, JJ ) Commissioner of Income- 
tax, Burma v. Vednath Singh. 186 I.C. 807= 
1940 I.T.R. 222=12 R.R. 290=A.I.R. 1940 
Rang. 65 (S.B.). , 

--S. 10 ( 2 ) (ix)— Applicability—Partnership 

—Criminal charges against partners and manager 
—Expenses incurred in defending same success¬ 
fully—Claim to deduct as business expenditure or 
business loss — Maintainability — Firm—If different 
entity jro?n partners—Nature of liability. 

It cannot be said that when expenditure has 
been undertaken by persons to protect their good 
name and they have succeeded, they can be said 
to have suffered loss. A firm of a partners in- 
Burma, which for a number of years had import¬ 
ed certain brands of whisky and brandy fiom a 
company in Calcutta, became involved in very 
serious charge under the Bengal Excise Act and 
the Indian Penal Code, and they incurred expen¬ 
ses in defending the individual partners and the 
manager of the liquor department against crimi¬ 
nal charges of conspiracy to commit offences 
against the Excise Act, brought against them in 
Calcutta. All the charges were finally dismissed* 
The partners claimed that the expenses so incur¬ 
red ought to be deducted against their Income- 
tax assessment either as expenditure under S. 10 
(2) (ix) of the Income-tax Act or as a business 
loss. 

Held, ( 1 ) that the object of the expenditure was 
to save the individual partners from the possible 
adverse consequences of a criminal conviction 
and the expenses did not fall within the ambit of 
S. 10 (2) (ix) of the Income-tax Act; (2) that the 
expenditure was voluntary expenditure which 
was not unsuccessful, and the sum could not also 
be deducted as business loss. 

Held, further, that it was erroneous to regard 
the partnership as though it were an entity apart 
from the entities of its individual partners, the 
word ‘ firm" being merely a collective name for 
the different members of it. The liability which 
existed between the partner was a liability exist¬ 
ing between themselves and the firm had no 
separate personality. ( Roberts, C.JMya Bu and 
Dunkley, JJ.) Commissioner of Income-tax, 
Burma v. Gasperr & Co. 1940 I.T.R. 100. 

-Ss. 33 and 34 — Assessment of income alle¬ 
ged to have partially escaped assessment—Power 
of Commissioner. 

Once a final assessment has been made under 
Ss. 23 and 29 of the Act it cannot be reopened 
except in the circumstances detailed in Ss. 
34 and 35 and within the time mentioned in 
those sections. The Commissioner of In¬ 
come-tax cannot in law, in exercise of 
his power of revision unner S. 33, Burma. 
Income-tax Act, assess to income-tax income 
alleged to have partially escaped assess¬ 
ment without causing proceedings to be initiated 
by the proper authority under S. 34 of the-Act. 
A.I.R. 1938 P.C. 175. Rel. on. ( Roberts , C.J., Mya 
Bu and Dunkley , JJ.) Commissioner of Income- 
tax, Burma v. Vednath Singh. 186 I.C. 807— 
12 R.R. 290=1940 I.T.R. 222=A.I.R. 1940 Rang- 
1 65 (S.B.) . . 
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BURMA INCOME TAX ACT (1922), S. 33. 

-Ss. 33 and 66 (2)— Refusal to review 

under S. 33 —Reference under S . 66 (2), if lies. 

S. 33 makes no mention of the right of an 
assessee to move the Commissioner to take action 
but as the Commissioner may take action of his 
own motion the assessee must have the right of 
calling his attention to a prejudicial order and of 
asking that action be taken. Where the Commis¬ 
sioner there being no material on which he could 
proceed satisfactorily had declined to exercise 
his powers of review under S. 33, Income-tax 
Act, and has in no way altered the position as it 
existed before he chose to review the ca-e and 
the original order is not proved to be prejudicial 
to the assessee, there is no ground for a reference 
under S. 66 (2). ( Roberts , C. J. Dunkley and 
Blagden, JJ.) Amulakharai v. Commissioner 
of Income-tax, Burma. 1940 I.T R. 382=A.I. 
R. 1940 Rang 175 (S.B). 

-S. 34 —"Escaped assessment ”— Meaning. 

Income has “escaped assessment” within the 
meaning of S. 34, when it has not been assessed 
in the assessment under consideration; it is 
immaterial that it has been assessed in some 
other assessment. ( Roberts , C. /., Mya Bu and, 
Dunkley, JJ.) Commissioner of Income-tax. 
Burma v. Vednath Singh. 186 I C. 807=12 R. 
R. 290=1940 I.T.R. 222=A.I.R. 1940 Rang. 65 
(SB.). 

--—S. 66 (2)—Reference, if lies, on refusal to 

review under S. 33. See Burma Income-tax Act, 
Ss. 33 and 66 (2). A..I.R. 1940 Rang. 175 
(S.B). 

BURMA (LOWER) LAND AND REVENUE 

ACT (II OF 1876), S. 8— Rules frayned under 
R. 52 — Applicability—“Occupying available land ” 
—Meaning of—Persons entering available land — 
Land subsequently made subject of grant — Appli¬ 
cation of rule. 

, “Occupying available land” is not the same 
thing as “entering upon available land”. It is not 
persons who enter upon available land who are 
subject to eviction but persons who are actually 
occupying available land. R. 92 applies to a 
person to whom a grant has been made but whose 
grant has been subsequently cancelled and who 
remains in occupation of such land even after 
such cancellation. The rule refers to present 
occupation and the present status of the land. 
Where certain persons enter upon land which is 
available at the time of their entry but subsequen¬ 
tly such land is made the subject of a grant, such 
persons cannot be proceeded against under R. 52 
(2) on their failure to comply with a notice under 
R. c 2 (1) as they cannot be deemed to have occu¬ 
pied available land. ( Mackney . J.) Ma Ngwe 
Yon v. Emperor. 172 I.C. 413=10 R.R. 247= 
39 Cr L. J. 140=A.I.R. 1937 Rang. 452 

Ss. 44 and 45— Notice of demand addressed 


to deceased owner , served on care-taker of pro¬ 
perty—Validity of sale. 

Where a notice of demand under S. 44 of the 
Burma Land and Revenue Act for Municipal 
taxes, which was addressed to an owner of pro¬ 
perty who had been dead was served on the care¬ 
taker of the property, there was no valid service 
of the notice upon any person liable to pay within 
the meaning of that section. The care-taker 
cannot be regarded as an agent of the deceased 
owner. A sale of the property is, therefore, 
invalid and a nullity. (Roberts, C-J* and Dunk - 


BURMA (LOWER) LAND AND REVENUE 
ACT (1876), S. 56. 

{%/•) Maung Thaung zl Shaik Abdul Gani. 
1938 Rang. L.R. 603=180 I.C 234=11 RR 
385=A.I.R. 1939 Rang. 30 

- -S.45 —Sale certificate—If document of title. 

It is not the owner that signs a sale certificate • 
a revenue officer signs it and he signs it to give 
effect to the sale that has taken place; and the 
power of selling property belonging to other 
people is strictly limited by law. Hence a sale 
certificate is not a document of title. (Mya Bu, 
Offg. C.J. and Baguley, J.) Saw Yu Hlaing v. 
Chettyar Firm. 174 I.C. 260=10 R.R. 398= 
A.I.R. 1938 Rang. 55. 


- “S. 45— Sale under — What passes—Revenue 

officer signing sale certificate in wrong form — 
Effect of. 

Where the attachment for sale is under S. 45 
and the sale proclamation is also under S. 45, the 
sale must be under that section, and it would 
transfer only the right, title and interest of the 
owner. The mere fact that after some months 
the revenue officer signs the sale certificate in the 
wrong form cannot alter what is actually sold. 
(Mya Bu, Offg. C.J. and Baguley . / ) Saw Yu 
Hlaing v. Chettyar Firm. 174 I.C. 260=10 R. 

R. 398=A.I,R. 1938 Rang. 55. 

-Ss. 46 and 47 and Burma Co-opera¬ 
tive Societies Act (V of 1927), S. 51— Condi¬ 
tions under which Ss. 46 and 47 of the Land and 
Revenue Act are available—Sale to realise sum 
due from member of Co-operative Society—Avai¬ 
lability of Ss. 46 and 47 of the Land and Reve¬ 
nue Act. 

The provisions of S. 46 following of the Burma 
Land and Revenue Act are available only when 
the Revenue Officer is seeking to recover arrears 
of land revenue accruing in respect of the land 
against which he . is proceeding under those 
sections ; that is to say, when he sells land under 

S. 47 of the Act he can do so only in the attempt 

to recover arrears of land revenue accruing from 
that very land. In a case where sums due to a 
Co-operative Society which according to S. 51 of 
the Co-operative Societies Act shall be recovered 
in the same manner as arrears of land revenue 
the Revenue Officer cannot apply S. 46 following 
of the Land and Revenue Act in selling any land 
belonging to the defaulter, for the amount due 
from him is not due on account of the land 
against which he is proceeding. ( Mackney J ) 
Maung Mya Din v. K. P. A. P. Chettyar Firm 
1940 Rang. L.R. 230. M ‘ 


-Ss. 55 and 56 —Bar of jurisdiction of Civil 

Court—Question as to existence of legal authority 
for the Revenue Officer to act. y 

Where the question to be decided is whether 
a Revenue Officer had any legal authority to act 
as he did, and no question arises as to the legality 
of any process issued under S. 45 of the Burma 
Land and Revenue Act, the jurisdiction of the 
Civil Court is not barred by Ss. 55 and 56 of the 
Act. (Mackney , /.) Maung Mya (Jin v. K p 

A. P. Chettyar Firm. 1940 Rang.L R, 230. 

-S. 56-- Scope—Jurisdiction of Civil Courts 

The prohibition under S. 56 of Act II of 1876 
to the jurisdiction of the Civil Courts extends t 
disputes to which Government is a party and not 
to disputes regarding the right to occudv j 
between private individuals. (Roberts , C j 
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E URMA LAWS ACT (1898), S. 12. , BURMA LAWS ACT (1898), S. 13. 


Dunk ley. JJ Maunc, Thaung v. Shaik Abdul 
Gant. 1938 Rang.L R. 603=180 I C. 234=11 
R.R. 385=A I R. 1939 Rang 30. 

BURMA LAWS ACT (XIII OF 1898), S. 12 

—Shan States—Poivcr of Shan Court to carry out 
orders of other Courts in other places. 

The mere fact that a simplified procedure has 
been prescribed for a backward area like the 
Shan States does not affect the power of the 
Court there to carry out the orders of other 
Courts in other places. That is a matter of the 
comity of Courts. Similarly, there is nothing to 
prevent the Court at Mandalay from issuing 
orders to a Court in the Shan States, provided 
that the order will be carried out; for Courts will 
not issue orders that cannot be carried out any 
more than Courts will entertain actions to try 
matters where they have no power to enforce 
their decisions. ( Mosely , J) Desraj Chanan 
Lal v. Ramjasher Madanchand. 1937 Rang.L. 
R. 249=171 I.C. 806=10 R.R. 190=A.IR. 1937 
Rang. 367. 

S. 13—' Buddhist*—Chinese Buddhist. 

A Chinese Buddhist is a Buddhist within the 
meaning of that term both in S. 13, Burma Laws 
Act, and in the Succession Act. ( Mya Bu and 
Mosely , //.) Ma Tjn v. Ko Sf.in Hone. 184 I. 
C. 665=12 R R. 167=A.I,R. 1939 Rang 291. 

“ S. 13 —Entry by Burman Buddhist into 
monkhood—Effect on his property—Law appli¬ 
cable. 

. The effect of the entry by Burman Buddhist 
into the Buddhist monkhood upon properties in 
his ownership or possession at the time of such 
entry, is a question of religious usage which must 
be decided according to the Buddhist Law under 
S. 13 of the Burma Laws Act. The law pertain¬ 
ing to religious usages among Burman Buddhists 
is to be found in the Vinaya. (Roberts , C.J , Mya 
Bu, Baguley, Mosely and Ba U , JJ.) A. R. L. P. 
Firm v. U Po Kyaing. 1939 Rang.L.R. 311 = 
183 I.C. 673=12 R.R. 93=A I.R. 1939 Rang. 305 
(F.B.). 

S. 13— Gift—Mahomedan parties— Law 
applicable—Delivery of possession—If necessary. 

Sub-S. (1), S. 13, Burma Laws Act, specifically 
requires Mahomedan Law to be applied in cases 
where the parties are Mahomedans and the ques¬ 
tion at issue affects succession, inheritance, mar¬ 
riage or caste or any religious usage or institution. 
No reference is made to gifts, and Mahomedan 
Law on this subject is, therefore, not made appli¬ 
cable by this sub-section. Sub-S. (3) provides 
that in cases not within either sub-S (1) or Sub¬ 
'S- (2) or governed by any other enactment, the 
decision shall be in accordance with justice, equity 
and good conscience. Therefore sub-S. (3) and 
S. 129, T. P. Act, leave it open to the Court to 
apply the Mahomedan Law of gifts on the 
grounds of justice, equity and good conscience 
and a gift without giving delivery of possession 
is invalid even though the donor has executed and 
registered a written instrument. ( Leach and 
Spargo, JJ) Maung Gyi v. Maung Saung. 171 
I.C. 752=10 R.R. 184=A I R 1937 Rang. 240. 

--S. 13 (1) and (2)—Gift between Mahome¬ 
dans —Registered instrument— If necessary—Law 
in Burma. See T. P. Act, Ss. 123 and 129. 14 
Rang. 485. 

-S. 13 (1) (a) and (3) —Marriage between 

Confucian and Buddhist—-Law applicable. 


Where one of the parties to a marriage in Bur¬ 
ma is a Confucian and the other a Buddhist, S. 13 
(1) (a) of the Burma Laws Act does not apply, 
nor does S 2 of the Special Marriage Act. As no 
other enactment is applicable to such a marriage, 
under S. 13 (3) of the Burma Laws Act the deci¬ 
sion must be according to equity, justice and good 
conscience ascertained not by reference to English 
Law but by reference to Burmese Buddhist Law 
which is applicable as the lex loci contractus . 
(Spargo . J.) Ma Kyin Mya v. Maung Sit Han 
1937 Rang.L.R. 103=170 I C. 355=38 CrL.T 
895=10 R.R. 77=A.I.R. 1937 Rang. 245. 


- S. 13 (1) — Succession to property of 
Chinese Buddhist domiciled in Burma—Law applu 
cable. 

Burmese Buddhist Law governs the succession 
to the property in Burma of a Chinaman who was 
a Buddhist and who was domiciled in Burma at 
the date of his death, unless it is proved that 
Chinese customary law is applicable. A China¬ 
man who is a Buddhist comes within the term 
“Buddhists” in S. 13 (1) (a) of the Burma Laws 
Act, and cannot be excluded therefrom either on 
the ground that he js not a Burmese Buddhist or 
because the law which governs him in China is not 
a specifically Buddhist or even a religious law. 
The same is true of the word ‘Buddhist’ in the 
Succession Act. It follows from this view that 
S. 13 (1) must be applied to such a case as the 
present. The Court would not be justified in 
applying as Buddhist Law, a law which js not 
Buddhist at all, merely because it is applied gene¬ 
rally in China to Chinamen without any special 
exception for Buddhists. The law which is des¬ 
cribed in the statute as “the Buddhist Law” is like 
the Hindu and Mahomedan Law intended to be 
applied bv the Court as a law known to the Court, 
and administered by the Court of its own skill 
and competence. (Sir George Rankin.) Tan Ma 
Shwe Zin v. Koo Soo Chong. 1939 A.C. 527= 
1939 Rang.L R. 548=1939 O.L R. 491 = 12 R.P. 
C. 52=70 C L J. 341=5 B.R. 908=182 I.C. 993= 
A I R. 1939 P.C. 228=C939) 2 M.L.J. 731 
(P.C.). <>• 


*-S. 13 (3 )—Marriage between — Chinese 

Buddhist husband and Burmese Buddhist wife — 
Claim for partition of property on divoice—Law 
applicable. 

There is no prima facie ground for applying the 
personal law of the man and disregarding per¬ 
sonal law of the woman in a case where Burmese 
Buddhist wife demands a partition of property on 
divorce from her Chinese Buddhist husband. It 
is the community or religious denomination to 
which the parties belong by which the personal 
law which forms the rule of decision in such a 
case has to be ascertained. But the personal law 
of the husband is not ad idem with the personal 
law of the wife. In absence of any sufficient 
authority either judicial or legislative to show 
that either the Chinese customary law or the 
Burmese Buddhist law should govern the question 
as to the respective interests of the Chinese Bud¬ 
dhist husband and the Burmese Buddhist wife in 
the property held by eiiher or both, the question 
as to the division of property between the parties 
upon divorce should be decided according to 
justice, equity and good conscience under S. 13* 
(3), Burma Laws Act. (Mya Bu and Mosely , //.)- 
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BURMA MUNICIPAL ACT (1898), S. 8. 

Ma Tin v. Ko Sein Hone. 184 I.C. 665=12 R R. 
167=A.I.R. 1939 Rang. 291. 

BURMA MUNICIPAL ACT (III OF 1898). 

S. 8— Rules under R. 68 — Election not properly 
held—Powers of Government. 

One of the candidates to a Municipal election 
brought a petition against four others who were 
thought successful, on several grounds of irregu¬ 
larities, with the result that it came to the notice 
of Government that the proceedings of the faulty 
election were a farce and a fiasco; and conse¬ 
quently they proceeded under R. 68 made under 
S. 8 for the preparation and publication of the 
electoral roll for holding a proper election. The 
Judge who decided the petition however held that 
the objections raised were valid and all criticisms 
were correct and that next four persons who 
were on the list of candidates ought to be elected. 
The candidates so declared elected sued for a 
declaration that the order of the Government 
and the electoral authority were ultra vires and 
that they were duly elected members of the 
Municipal Committee. 

Held , that once an election took place the 
Government could not declare it void and hold a 
new one. But the authorities must make a deci¬ 
sion upon the facts as represented to them and 
must make their decision in good faith; and no 
proper election having been held the candidates 
could not be declared elected, and that the orders 
of the Government and the electoral authority 
were within their powers. ( Roberts , C.J. and 
Dunkley , J.) Government of Burma v. Aruna- 
challam. 185 I.C. 526=12 R.R. 203=A.I.R. 
1939 Rang. 408. 

• 1 -~-— L S. 43— Municipal Councillor—Position of — 
Loss of municipal fund due to neglect of his duty 
—Liability for. 

The position of Councillors with regard to 
municipal fund is in law that of trustees. As 
trustees they would be bound to exercise over 
trust properties the same degree of caution and 
care as a man of ordinary prudence would exer¬ 
cise in case of his own property. They would be 
liable for any loss of the trust fund which was 
facilitated by the gross neglect of their own 
duties by their own acts or by any other agency. 
The President of a Municipal Committee ap¬ 
pointed a tax-collector even though he had no 
authority to do so without taking any security 
from him; though many reports against such 
person were made by the secretary he did not 
take any steps and the Municipality was thereby 
put to a loss by the embezzlement of the tax- 
collector. 

Held, that the President was guilty of acts of 
malfeasance and was liable to make good the loss 
under S. 43. ( Dunkley , J.) U. Win Tsu v 
Secretary of State. 1940 Rang.L.R. 172=187 
I.C. 212=12 R.R. 317=A.I.R. 1940 Rang. 8. 

-S. 59 —Member of Committee guilty of non¬ 
feasance—Right of action — Limitation. 

There can be no right of action against a mem¬ 
ber of an elected Committee, arising out of the 
results of an act amounting to a mere non-feas¬ 
ance. If the Committee has a remedy against 
the member that remedy must be by the creation 
of statute. The ward headmen of a Municipality 
had executed a mutual security bond for collec¬ 
tion and credit by them of the Municipal revenue. J 


BURMA MUNICIPAL ACT (1898), S. 62. 

The. effect of the bond was that all the others of 
them guaranteed the due collection of the 
revenue by each. Later on, an application was 
presented to A, the President by the other ward- 

tvfr"‘ dld " ot want to stand guarantee 

for one of their number M, as they had had to 

make good the deficiency in his collection No 
enquiry was made into the allegation and no 
action was taken on the petition. It was subse¬ 
quently discovered that M had embezzled a cer¬ 
tain sum out of the year’s revenue. On the 
Municipal Committee calling upon the wardmen 
to show cause why they should not make good 
the amount, the wardmen relied on their petition 

l?, A ' V? nd asked to be discharged from their bond, 
the Committee ordered them to make good the 
deficiency. The headmen appealed against the 
order to the Commissioner who held that the 
petition of the headmen to A had discharged 
them, from all liability on their bond and decided 
that the responsibility for the loss fell on A for 
not taking any action on the petition. The Muni¬ 
cipal Committee thereupon had to institute a suit 
against A for recovery of the amount defaulted. 

. I . . , . a - a A in taking no action on 
the petition of headmen was a non-feasance only 
That the case was governed by S. 59, Burma 
Municipal Act, and the loss occurring to the 
Municipality was not the direct consequence of 

u , faill J re by A to take action on the petition of 
the headmen as the mutual security bond of the 

headmen was not rendered automatically void 

and of no effect by the presentation of the peti¬ 
tion. 

Held, further, that the loss of the Municipal 
Committee was the direct result of the order of 

the Commissioner and not of the non-feasance 
of A. • , 

Held also, that the case was governed by Art. 

36, Limitation Act. The time began to run from 
the date of non-feasance by A and the suit not 
having been filed within two years of non-feas¬ 
ance by A was barred. ( Dunkley , J.) Tavoy 
Municipal Committee v. U Khoo Zun Nee 164 
I.C. 410=9 R.R. 87=A.I.R. 1936 Rang 310 

—--S. 62 Municipal assessment—Annual value 

of building—Computation—Meth 0 ds— Safeguards 
to be observed. 

The only proper basis of assessment is that 
which enables the gross annual rent, for which 
the buildings and lands liable to taxation may 
reasonably be expected to let, to be discovered • 
in other words, neither the contractor’s test nor 
the revenue principle, is a principle of assessment. 
They may be useful as a method to find out what 
the hypothetical rent may be. A test based upon 
the actual figures of profits can only be applied 
where a hereditament itself has an exclusive 
profit-making characteristic, enabling one to 
single it out from other classes of hereditaments, 
in order to arrive at the rent which a hypotheti- 
cal tenant would pay, the contractor’s test may be 
taken as a rough test, but care must be taken to 
examine the actual return which the contractor 
would reasonably expect to receive on his outlay 
(Roberts, C J ., Mya Bu and Dunkley, JJ.) Dyfr 

Meakin (Burma), Ltd. v. Chief Executive 
Officer, Mandalay Municipality 1938 

L.R 336=177 I C. 803=11 R.R. 172~A Itf* 
1938 Rang. 345 (S.B.). i/^-A.I.R. 

A 
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BURMA MUNICIPAL ACT (1898), S. 84. 

--Ss. 84 and 93— Premises and hereditaments 

belonging to Electric Supply Co.—Mode of assess¬ 
ment. 

Where the premises and hereditaments belong¬ 
ing to an Electric Supply Co. are sought to be 
assessed by the Municipal Committee, the assess¬ 
ment should be made without taking into account 
any value in respect of the overhead mains, cables 
or wires. The overhead mains are not assessa¬ 
ble under the Act at all. ( Roberts, CJLeach 
and Dunkley, JJ.) Akyab Electric Supply Co. v. 
Akyab Municipal Assessment Sub-Committee. 
14 Rang. 649 = 166 I.C. 512=9 R.R. 266 (1)=A. 
I.R. 1937 Rang. 1 (S.B.). 

-S. 229 (g) and Burma Municipal Rules 

(1934), Ch. 6, R 24 —Rule if directory or man¬ 
datory—Contract in violation of rule — Validity. 

Per Roberts, C. J. —Rule 24 of Ch. 6 of the 
Burma Municipal Rules framed under S. 229 (< 7 ), 
Burma Municipal Act, was made generally for 
guidance of committees and public officers in all 
matters connected with the carrying out of the 
Act, and so it has a directory and not a manda¬ 
tory significance. Hence a breach of this rule 
does not make a contract void. 

Per Sharpe, J. —The rule was either under S. 71 
and beyond the powers of the Local Government 
to make or at least it was only directory if made 
under S. 229 ( g ) and it could not in any way in¬ 
terfere with the right acquired by third persons 
under any contract entered into with the Munici¬ 
pality, even though it had been entered into it 
otherwise than in accordance with the directions 
given in the rule. ( Roberts, C. J. and Sharpe, /.) 
Municipal Committee, Myaung Mya v Paw 
Haing. 1938 Rang.L R. 704=178 I.C. 817=11 
R.R. 269=A.I.R. 1938 Rang. 404. 

BURMA PREVENTION OF CRIME 
(YOUNG OFFENDERS) ACT’(III OF 1930), 
Ss. 13 and 25— Order of detention in Borstal 
School — Appeal—Forum. 

It is plain from S. 13 of the Prevention of 
Crime (Young Offenders) Act that in respect of 
any order of detention in a Borstal School for 
any period, passed ty a Magistrate, there is a 
right of appeal to the local Court of Session, and 
the only circumstance in which the appeal against 
such an order will lie to the High Court is when 
a co-accused, who has been tried together with 
the juvenile affected by the order, has been sen¬ 
tenced to imprisonment for a term exceeding 
four years. In such a case, the appeal will lie to 
the High Court under the provisions of S. 408. 
proviso ( b), Cr. P. Code. {Dunkley, J.) Nga Tha 
E v. Emperor. 14 Rang. 143=163 I.C. 144=8 
R.R. 611=37 Cr.L.J. 793=1936 Cr.C. 513=A.I 
R. 1936 Rang. 229. 


-S. 14— Finding of trial Court as to age of 

accused—High Court , if can re-consider, in deter¬ 
mining sentence. 

According to S. 14, it is not open to a Court of 
appeal to re-consider a finding arrived at by the 
trial Court as to the age of an accused so far as 
the question as to the applicability of S. 15 is con¬ 
cerned. Still the discretion of the High Court 
is not fettered in considering whether the accus- 
sed has really reached the age arrived at by the 
trial Court in determining the general question as 
to the appropriate sentence to be passed. ( Mya 
Bu and Mackney, JJ.) Nga Saw Htun v. Empe- 


BUR PREVENTION OF CRIME (YOUNG 
OFFENDERS) ACT (1930), S. 24. 

ror. 171 I C. 125=38 Cr.L.J. 1022=10 R S R. 
131=A.I R. 1937 Rang. 121. 

- S. 15— Age of accused — Time with refer¬ 
ence to which it should be ascertained. 

While for the purpose of S. 15, Burma Preven¬ 
tion of Crime (Young Offenders) Act, the age 
must be ascertained with reference to the time 
when the sentence is to be passed, the age with 
reference to the general question as to the capa¬ 
city to exercise reason and self-control must be 
with reference to the time of the commission of 
the offence. {Mya Bu and Mackney, JJ) Nga 
Saw Htun v. Emperor. 171 I.C. 125=38 Cr.L. 
J. 1022=10 R.R. 131=A.I.R. 1937 Rang. 121. 

- S. 16 (e)— Isolated crime—Detention in 

Borstal School—Necessity for. 

The Borstal Schools in Burma are introduced 
for training and care of young persons who are 
by their circumstances likely to enter upon a life 
of crime. Where it appears that the crime which 
a juvenile has committed is an isolated one, due 
to his losing self-control in a set of special cir¬ 
cumstances and where the juvenile is not shown 
to be subjected in his normal life to undesirable 
influences it is not necessary that he should be 
detained in a Borstal School. ( Mackney , /.) 
Maung Tin Hlaing v. The King. 184 I.C. 
464=12 R.R. 147=41 Cr.L.J. 22=A.I.R. 1939 
Rang. 383. 

-Ss. 16 (e) and 24 (b) (ii)— Offender be> 

tween 15 and 16 years — Order detaining him in 
Training School for 4 years — Legality. 

Where an offender of between 15 and 16 years 
is ordered to be detained in the Training School 
under S. 16 (e), Burma Prevention of Crime 
(Young Offenders) Act, for a period of 4 years, 
the order is illegal as the offender will have 
passed his 19th birthday by the time the period of 
4 years expires. The proper order therefore in 
such a case is to detain him in the Training 
School, till he attains his 19th birthday. {Mosely % 
J.) The King v. Unoose. 39 Cr L.J. 697=176 
I.C. 217=11 R.R. 36=A.I.R. 1938 Rang. 228. 

-S. 24 (b)—“ Beyond age of 18 ”— Meaning 

°f • 

The expression “beyond the age of 18” in 
Cl. ( b ), S. 24 means and includes the period up to 
the nineteenth birthday of the person. Hence a 
person who is just under 16 years of age at the 
time of passing the order can be ordered to be 
detained for a period of three years under S. 24 
( 6 ). {Dunkley, J A Emperor v. Nga Bala. 14 
Rang 327=163 I C 1008=37 Cr.L.J. 869=9 R. 
R. 55=A I R 1936 Rang. 297. 

S. 24 (b)—“ Beyond the age of 18”— Mean¬ 


ing of—Duty of Magistrate. 

The expression “beyond the age of 18” in S. 24 
( b ) of the Prevention of Crime (Young Offen¬ 
ders) Act means and includes the period up to 
the 19th birthday of the person concerned. The 
duty of the Magistrate is to fix the age of the 
accused person as nearly as he can from evidence, 
and his order for detention should be accom¬ 
panied by a reference to the date upon which the 
19th birthday occurs in order that the school 
authorities may with certitude carry out the 
duties entrusted to them 14 Rang. 327, Foil. 
{Roberts, CJ. , Leach and Dunkley, JJ.) Emperor 
v. Ismail. 14 Rang. 625=165 I.C. 575=9 R.R. 
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BURMA PREVENTION OF CRIME 
(YOUNG OFFENDERS; ACT (1930), S. 25. 

215=38 Cr.L.J 33=1936 Cr.C. 976=A.I.R. 1936 
Rang. 485 (F.B.). . 

-S 25 —Offence under S. 380, I. P. Code- 

Order of detention in Borstal School passed by 
Magistrate—Substitution of sentence of whipping 
on appeal — Legality—Whipping Act S. 3. 

In the case of a juvenile offender committing 
an offence under S- 380, I. P. Code, the 
Magistrate has two alternatives before him. He 
may send the offender to prison or, in lieu there¬ 
of, he may either cause him to be whipped or 
send him to Borstal. If the Magistrate orders 
him to be detained in the Borstal School, the 
Sessions Judge on appeal cannot pass a sentence 

of whipping in lieu of the order of detention, as 
he would he enhancing the sentence. Under S. 3 
of the Whipping Act, he can only pass a sentence 
of whipping in lieu of any punishment to which 
the offender might be liable under the Penal 
Code, that is to say, he can only pass a sentence 
of whipping in lieu of imprisonment. ( Roberts , 
C J. and Dunk/ey, J.) The King v Kyaw Aye. 
1939 Rang L R. 744=12 R.R 332=187 I C. 405 
=41 Cr.L.J. 455=A I.R. 1940 Rang. 81. 

-S. 25(1) —Order directing accused , guilty 

under Ss. 302 and 307, I. P. Code, to be sent to 
Borstal School—Legality 

S. 25 (1), Prevention of Crimes (Young Offen¬ 
ders).Act, only allows an order directing accused 
to be sent to a Borstal School in a trial against a 
person between 16 and 19 where a sentence of 
imprisonment would ordinarily be passed. An 
offence under S. 3 )2, Penal Code, is not punish¬ 
able with imprisonment but with death or trans- 
or tation for life. An order under S. 25 (1) 
directing accused aged 16 found guilty under 
Ss. 302 and 307, Penal Code, to be sent to a 
Borstal School for seven years is il'egal. 
{Mosely, J ) Emperor v. Nga U. 163 I.C. 118= 
8 R.R. 610=37 Cr.L.J. 791=1936 Cr.C. 518 = 
A.I S R. 1936 Rang. 234. 

BURMA RURAL SELF-GOVERNMENT 
ACT (IV OF 1921), Rules under R. 55—Dis¬ 
trict Judge acting under — Pers ma designata— 
Right to appeal against his decisions. 

In performing the functions laid upon him by 
the rules the District Judge does not act as a 
Court and his proceedings are not subject to 
appeal or revision by the High Court because he 
acts as a persona designata. (Mackney , /.) U 
Aung Myin v. District and Sessions Judge, 
Henzada. A.I.R. 1940 Rang. 148. 

-S.2 (h) (ii )—“Public market”—Meaning 

of. 

“Public market" within the meaning of S ; 2 ( h ) 
(ii) means any place belonging to a District 
Council or constructed, repaired or maintained 
out of a District Fund, where persons periodi¬ 
cally assemble for the sale of goods, livestock or 
articles of food. To be a “public market" a 
market need not necessarily be a building con¬ 
structed. repaired or maintained out of a District 
Fund It is sufficient if the place where persons 
periodically assemble for the sale of goods, live¬ 
stock or articles of food belongs to the District 
Council. (Mva Bu, /) Ah Su v Taraway 
Kara 181I.C. 986=11 R R. 508=A.I.R. 1939 
Rang. 162. 

See also Jahoo Gani v. U Po Thet. 164 I.C. 
141=9 R.R. 62=A.I.R. 1936 Rang. 331. 

Q- D —45 


SURM^A RURAL SELF-GOV. ACT (1921), 

— S. 28 (1) (a)— Fee levied under—-Nature 

The fee leviable under S. 28 (1) (a) is not rent 
charged for the use or occupation of a place or a 
building or a stall in a public market. The fee 

is levied for the right to expose goods or live¬ 
stock for sale in the public market. (Mva Bu J ; 

Ah Su v 1 araway Kaka. 181 I.C. 986—11 R 
R. 508=A.I.R 1939 Rang. 162. yoo 11 K. 

-S. 28(1) (c )—Apphcability—Shop in Pri¬ 
vate house. y 

Only temporary stall established on a road or 
street itselt comes within purview of S. 28(c) 
and shops established in buildings built on private* 
property, but abutting on to a road or street do 
not come within the clause. ( Dunkley , J) 
Jahoo Gani v. U Po Thet 14 Rang 701=164 
I.C. 141=9 R.R. 62=A.I.R. 1936 Rang. 331. 

A L j n-~; Con r tract not executed in manner 
prescribed—Right of suit for breach of contract. 

Where a contract which must be executed in a 

particular form prescribed by law has not been 

so executed, a party who acts upon it has no 
right to sue for the br each of such contract 

M. 290 and 27 A. 592, Foil. {Mosely J ) m! m 

Sherazee z; District Council, Kyaukse. 173 

I. C. 345=10 R.R. 339=A.I.R. 1937 Rang. 378 
-S. 77— Scope. 

S. 77, Burma Rural Self-Government Act, does 
not limit contracts intended to be covered by its 
penal provision only to such contracts as may be 
rented to the matters mentioned in Ss. 48, 50 and 
56 of the Act. Where a clerk of the Circle Board 
rents his house to the Circle Board for use as its 
office without the permission in writing of the 
Commissioner as required by S. 77, Burma Rural 
Self-Government Act, he commits an offence 
under S. 168, I. P. Code, read with S. 77, Burma 
Rural Self-Government Act, as he is interested 
in the contract made with the Board. (Sham 

J. ) The King v Maung ^aw Han 179 I C* 
716=40 Cr.L.J. 248=11 R.R. 343=A.I.R. 1939 
Rang. 69. 

— —Ss. 78 and 79— Rules — Chap. 1, R. 34— 
Application disputing election of Chairman- 
Maintainability. 

The rules framed for the election of a Chair¬ 
man of the District Council framed under S 79 
(1) (e) of the Act, do not provide for any QU es 
tiomng of the election of a Chairman by petition 
to Court. -^"Application purporting to be made 
under R. 34, Chap. 1 of the rules framed under 
Burma Rural Self-Government Act of 1921 for 
declaring the election of a Chairman of the 
Distnct Counci! void, does not lie. (Mosely and 

Ba U. JJ) Government Advocate, Burma 7, tt 
Po Shwe. 161 I.C. 335=8 RR. 469-AIR 
1936 Rang. 110 A I 

7 Sch. II, O. 1, Cl 1 (1) (b )—Words “have 

been assessed”—Meaning of. 

The words “have been assessed” in Sch TT 
° 9Burma Rural Self-Govern¬ 

ment Act, do not merely mean “have paid" land 
revenue but that the person’s name actually 
appears in the assessment rolls as assessee Tn 
prove that an elector has a qualification under 
Sch II, O. 1. Cl 1 (1) ( b ). the only method ^ 
produce extracts from relevant assessment rolls 
(Mackney J.) Maung Tun Gaung v. Empfrod' 
171 I.C 86=38 Cr.L.J. 1015=10 R.R 128 -a 
R. 1937 Rang. 318. ^ 8 -A.I. 
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burma Suppression of brothels 

ACT (II OF 1921), S. 11 (a )—Proper sen- 
fence. 

Where a person is convicted of an offence of 
managing a brothel under S. 11 (a) of Burma 
Suppression of Brothels Act, a sentence of fine 
or in default imprisonment is entirely inadequate 
in such a case. To stamp out an offence of this 
kind it is proper that the offender should be sent 
to prison. (Roberts , CJ.) M Ulla v. The King. 
174 I.C. 885=39 Cr.L.J. 494=10 R.R. 439=A.I. 
R. 1938 Rang. 107. 


BURMA TENANCY ACT (X OF 1939), Ss. 
14 and 15— Duty of Rent Settlement Officer. 

The Act does not say that the Rent Settlement 
Officer must strike an average, and then, tinker 
with the results lest they appear ridiculous; it 
enjoins an inquiry into each tenancy and the 
determination of a proper figure by certain 
specified means. ( Roberts , C.J , Mya Bu and 
Dunkley, //.) Maung Pyu, In the matter of. 
1940 Rang.L R. 325=188 I.C. 422=12 R.R. 365 
=A.I R 1940 Rang. 84 (S.B.). 

-S. 15—“ Such other factors as may seem 

relevant”—Matters falling within. 

. The situation of the land, nearness to or re¬ 
moteness from a village, a railway station, a 
waterway, a mill, ora road, accessibility of the 
land, are clearly necessary considerations in 
determining a fair rent as falling within the 
phrase “such other factors as may seem rele¬ 
vant.” ( Roberts . C.JMya Bu and Dunkley , JJ ) 
Maung Pyu, In the matter of. 1940 RangL.R. 
325=188 I.C 422=12 R.R. 365=A.I.R 1940 
Rang. 84 (S.B.). 

-S. 40— Powers of High Court. 

’ The provisions of S. 40 do not in anyway 
affect the power of High Court to bring into 
High Court the proceedings of Revenue Officers 
in order to ascertain whether they have been 
conducted in due compliance with the statute. 
(Roberts, C.J , Mya Bu and Dunkley , JJ ) 
Maung Pyu, In the matter of. 1940 Rang.L.R. 
325=188 I.C 422=12 R.R. 365=A.I.R. 1940 
Rang. 84 (S.B.). 


BURMA VILLAGE ACT (IV OF 1907), Ss. 8. 
11 (d) and 12 (iij —Refusing to help headman to 
despatch injured person to hospital — Conviction — 
Sustainability. 

The public duties of a headman are enumerat¬ 
ed in S. 8 of the Act, and it is not the public duty 
of a headman to despatch an injured person to 
hospital. Hence refusal of a villager to help the 
headman to carry an injured person to hospital 
is not an offence within the meaning of S 12 
(ii) read with S. 11 (d) even though such injured 
person is a Government officer and a conviction 
for such refusal is unsustainable. (Mosely, J.) 
Emperor v. Maung Tha Din. 161 I.C 604=8 
R R 496=37 Cr.L.J. 468=1936 Cr.C. 195=A.I. 
R. 1936 Rang 120. 

_S. 10 —‘Abuse of power , meaning of. 


An abuse of power means that, when a person 
has power to do a certain thing, he exercises that 
power in a manner in which authority is not 
driven to him to exercise it. ( Dunkley, J.) Maung 
Ra Shin v. Emperor. 160 I.C. 477=8 R R. 386 
=37CrL.J. 295=1936 Cr.C. 4=A.I.R. 1936 

R&nc 11. 

_^Ss. 10 and 28 —Complaint against headman 

—Act punishable departmental^—Previous sane - 
tion of Deputy Com?nissioner. 


CAL. HACKNEY CARRIAGE ACT (1919) 

S. 60. 

S. 28 refers to a complaint of an act which 
constitutes an offence under ' the Penal Code or 
any other law if such act is also punishable de- 
partmentally under S. 10 of the Act. Where the 
Act of which the person is complaining is also 
punishable departmentally by the Deputy Com¬ 
missioner under S. 10 of the Act, then the sanc¬ 
tion of the Deputy Commissioner to the prosecu-' 
tion of the applicant is necessary. 1 L.B.R.336, 
1923 Rang. 27 and 1931 Rang. 87, Rel. on. (Dunk¬ 
ley, J.) Maung Ba Shin v. Emperor. 1601. 
C. 477=8 R.R. 386=37 Cr.L.J. 295=1936 Cr C. 
4=A.I.R 1936 Rang. 11. 

-S 12— Offence under — Villager not paying 

thathameda-tax— Order to him by headman to 
appear at Township office—Disobedience of order 
—If offence. 

The payment of thathameda-tax is not a public 
duty imposed on a villager by the Village Act. 
Therefore, if a villager who has not paid his 
thathameda-tax is directed by his headman to 
appear at a Township office but fails to do so, he 
does not commit any offence punishable under 
S. 12 of that Act. (Mackney, J.) The King v. 
Maung Kan Tun. 1938 Rang.L.R. 119=175 I. 
C. 512=10 R.R. 505 (1)=39 Cr.L.J. 626=A.I.R. 
1938 Rang 180. 

CALCUTTA ACTS, Etc. 

Hackney Carriage Act (I of 1919). 

High Court Civil Rules and Orders. 

High Court General Rules and Orders. 

High Court Insolvency Rules (1910). 

High Court Rules (Appellate Side). 

High Court Rules (Original Side) (1933). 

Improvement Act (V of 1911). 

Municipal Act (III of 1923). 

Police Act (I V of 1866). 

Port Act (III of 1890). 

Survey Act (I of 1887). 

CALCUTTA HACKNEY CARRIAGE ACT 
(I OF 1919), S. 60— Scope and effect — Act of 
1891 extended to Pabna in 1913 —Act I of 1919 
not extended — Hackney carriage stand established 
in 1918— Nuisance caused in 1933— Suit against 
Municipality for. injunction and damages — Main¬ 
tainability-Municipality—If exempted from lia¬ 
bility by S. 60 of Act I of 191^, Bengal General 
Clauses Act, S. 25— Applicability—Bad and offen¬ 
sive smell emitted by accumulated urine of horses 
— Injunction—Grant of—Continuing nuisance — 
Proper remedy. 

The authority to appoint stands for hackney 
carriages conferred on a municipality by S. 60 of 
the Act is absolute; and the Municipal Commis¬ 
sioner will therefore not be liable in respect of a 
stand established under that section, even if the 
stand so erected is a source of nuisance to the 
neighbours. But, where a stand for hackney 
carriages is erected in 1918 in Pabna, under the 
Act of 1891, which was extended to Pabna by a 
notification in 1913, but the Act of 1919, which 
repealed the Act of 1891, is not so extended to 
Pabna, the effect is that the Hackney Carriage 
Act of 1891 is not in existence in Pabna since 
1919; and the Municipal Commissioners would 
have no authority under the law to appoint or 
maintain a carriage stand since 1919. If, there¬ 
fore, in 1933, the Pabna Municipality have the 
stand erected in 1918 or do anything else which 
results in nuisance, it will be liable to be sued in 
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95 /’^- 0 -tJl 16 General Rules and Circular 
Orders (Civil) framed by the High Court in 19 34 

which requires that a pleader ormuktear intend ’ 
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7°9 CIVIL, CRIMINAL AND REVEN^Bf^ 

CAL. H. C. C. R. AND O.. R. 760. CAL. H. C R. M l % A foil* 

respect of that Act. Neither S. 25 of the Bengal R. 11. ' 

General Clauses Act nor S. 3 (2; of the Hackney R. 951 of ihe r lP n P rai p,i , 

Carnage Act of 1919 would be of any assistance Orders (Civil) framed Lv the^ 6 h ?- nd DrcuIar 
so as to protect the Municipal Commissioners | which requires that a ^ gh Court in 1934, 

against the suit. When the smell emitted from j mg to acclpt an en^vement ^ m ^ k ff a ( intend- 
the stand, though bad, is not more noxious or , notice thereof to th S e I-TffihCm ;’- shaH . glve prior 
disagreeable than the smell emitted from the in the competenceof the ls r ent,rel y ^ith- 

streets of the place generally, no action for and is perfrc lv consistent woh 8 !, C r ourt , , ° make 

nuisance would lie But where it is found that tionewAct and not ultra Z 
there is no proper drain or channel to drain off as regards previous a e P r °vision 

the urine of the horses, with the result that bene fi to ft h eplea de ror m u k, ear’ "r" ? ^ ^ 
offensive matter drains into and accumulates in in so far as it provides for and R ' ?53, 

a long strip of land between the stand and the for breach of Rrgtn Jn 0 F 1 re ? cri , bes a fine 
plaintiff’s land, the plaintiff has a cause of action vires, because it provides fn 951 ’ ' S C ea ( y ultra 
and is entitled to relief by way of an injunction pena ty unknown to the l m ' S - C ? nduct and 

and not merely to nominal damages. In the case Lsides tdngTni, °t fi = ht g a PraCt ' ,loners Act 
of continuing nuisances, an injunction is the Z becZ iZ o S unreasonable and 

usual and proper remedy, and ought to be granted impossible in view of the n ° f rule ,s 

unless the injury complained of is trivial (R.C. Practitioners Act lS«I2 V " S,0n */^ t , hc Legal 
Mitter, J ) Nirmal Chanpra Sanyal ti. Mum- Williams and SK \ A.C.J., Lort 

cipal Commissioner of Pabna Town. I.L R Chandra Sen CuptI ’ £ nZ Ram ^ 

(1937) 1 Cal. 407=167 I.C 254=9 R.C. 665= 517=8 RC 605-37 PeT f a Lj ? S5 = 162 1C 
40 C.W.N. 1353=A.I.R. 1936 Cal. 707. 377=63 r T T L S Z°= 40 C.W.N. 


CALCUTTA HIGH COURT CIVIL RULES 
AND ORDERS, R. 760 —Duty of Sheristadar — 
Short deposit accepted by him—Party, if can be 
penalised. 

Under R. 760 of the High Court Civil Rules 
and Orders, it is the duty of the Sheristadar to 

AM 4 « « 


in me competence of the High Court to make 

and is perfectly consistent with the Legal Pmcti 

tioners Act and not ultra vires The nrovf.m 

f re |, ar f S .r eV ,' OU n n ° t,Ce is evidence for th" 

benefit of the pleader or muktear. But R 953 
m so far as it provides for and prescribes a' fine 
for breach of Rr. 950 and 951, is clearly ultra 

vires | because it provides for a misconduct and 

penalty unknown to the Legal Practitioners Act 

u 5 ' de . s being un J'ist'fiable and unreasonable and 
also because the enforcement of the rule is 
impossible in view of the provisions of the Legal 

Practitioners Act. ( Mukerji , A.C J Hr, 

Williams and S K. Ghose, JJ.) /« re Rameys 

127=1936 <=« 

CALCUTTA HIGH COURT INSOLVFMrv 

RULES (1910), R. 79-Affidavitofdeblof 

— n U }ft 10 h e notjce ~jRejection of as out of time 
Debtor, if can tender evidence at the hearinq 

. °{ an affidavit of the debtor 


ana vjraers, it is tne auty oi the Sheristadar to 1 i dmo . av,r ot the debtor 

ascertain that the amount tendered is correct. If purported to be a notice under R. 79 of 

a judgment-debtor seeking to set aside a sale of fLac fii/t I ” so , lvenc y Kules on the ground that 
his property effected in execution of a rent decree, _ ea ou J ot time, does not amount 10 the 


which is accepted by mistake by the Sheristadar 
as sufficient, he cannot be penalised if he pays the 
deficit when the mistake is found out, as the 
short deposit is due to an omission of duty on 
the part of a Court official The sale should, 
therefore, be set aside. ( M.C . Ghose, J .) 
Suresh Chandra Singh v. Tnanendra Nath 
Singh. 68 C L.J. 273. 

CALCUTTA HIGH COURT GENERAL 
RULES AND ORDERS (CIVIL) (1934), R. 

951— “Business” — Pleader taking up appointment 
as Assistant Secretary of Loan Office—If commits 
breach of rule—Liability to suspension from 
practice. 

“Business” in R. 951 of the High Court General 
Rules and Orders (Civil) is quite a comprehen¬ 
sive word. The rule does not speak of a business 
carried on for the benefit of the pleader himself. 
A pleader who accepts an appointment as Assis¬ 
tant Secretary of a Loan Office and accepts an 
office as Director thereof must be said to engage 
himself in “business” within the meaning of 
R. 951, and when he does so,without previously 
intimating his intention to the High Court, he 
commits a breach of the rule. But the pleader's 
connection with the business as Director and 
Assistant Secretary is neither derogatory to the 
dignity of a practising lawyer nor likely to inter¬ 
fere with his duties as such to any appreciable 
extent so as to make him liable to suspension 
from practice. (Mukerji, A.C J., Lort Williams 
and S.K. Ghose, JJ.) In re Ramesh Chandra 
Sen Gupta. 63 Cal. 855=162 I.C. 517=8 R.C. 
605=37 Cr L.J. 590=40 C.W.N 377=63 C.L.J. 
127=1936 Cr.C. 350=A.I.R. 1936 Cal. 205. 

-Rr. 951 and 953— Scope—If ultra vires. 


his property effected in execution of a rent decree, ea out of time, does not amount to the 

makes a short deposit of the decretal amount * ? 0Ut • evidence or the preventing of the 

which is accepted by mistake by the Sheristadar • . m £ lv,n ^ a £y further evidence at the 

as sufficient, he cannot be penalised if he pays the rin ^. 1! ? rebuttal of the case put forward by 
deficit when the mistake is found out, as the creditor. (Costello, A.C.J. and 


j Edgley, J.) Ahmad Mahomed‘p^uk. Pra- 

-18W r A ? T 51 (1938) 1 Cal. 13 
— 181 I.C. 251—11 R.C. 795=A.IR, 1939 Cal. 

CALCUTTA HIGH COURT RULES fAn 

pellate Side), Ch. VI, Rr. 7 and 9-Revision 
petition— Affidavit—If necessary—Facts relied 
upon supported by certified copy of order 
attached to petition. J e} 

J- a Petition to the High Court states 
facts which are all matters of record and which 

are all supported by certified copies of the order 
passed by the Court below attached to the neti- 
tion, such a petition need not be siiDDort^d 
affidavit. IRC. MiUer, J.) RaSavMan^al 
v.i Rajendra Narain Mandal. 40 C W.N. 1408 

CALCUTTA HIGH COURT RULES ANn 
ORDERS (Original Side) (1933), Ch VIII 
R. 20 -A Applicability—Suit against’ firm—Per¬ 
son not serxed with writ and denying to be nart 
ner but interested in firm-joinder of—Power of 
Court—Procedure. See C. P. Code, O J R in 
AND O. 30, Rr. 3 AND 8 . 40 C.W.N. 677. ’ ‘ 10 

_ Ch. IX, 4—-Applicability. 

R. 4 of Ch. IX is intended to apply not to a case 
of non-entry of appearance but simply to a case 
of failure to file written statement. (Ameer Alt 

C W N 561° KEDIA V ' Balvadra Kezrival. 41 

t-> —Paper Book in First Abhor,i 

—Papers compulsorily ineligible—Permission ?! 
exclude when granted. Sl0n to 

Papers enumerated in R. 11 of Chan TV c 

High Court (Appellate Side Rules), as com puI ! 
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CAL. H. C R. AND O. (Ori. Side) (1933), 
Ch. X, R. 25. 

sorily inclusive in the Paper Book of a First 
Appeal can, on application by the appellant, be 
excluded therefrom, on condition that the appel¬ 
lant undertakes not to question the findings of 
the trial Court which are dependent on the papers 
sought to be excluded. The appellant in that 
ca'.e can lot be permitted to question those find¬ 
ings. (0. N. Mitter and Patterson, JJ ) Pro- 
kash Chandra Nag v. Subodh Chandra Nag. ! 
40 C.W.N. 383. 

--Ch. X, R. 25 and Ch. VIII, R. 16— One 

alone of several defendants entering appearance — 1 
Allegation by him in written statement that one ! 
among them is a minor—Transfer of suit to un - | 
defended list as against major defendants who | 
have failed to appear — Practice. 

Where one alone of several defendants enters I 
appear in :e and files a written st uement alleging 
tiiat one among the defendants is a minor, the 
practice is to transfer the suit to the undefended 
list as against those defendants who have not 
appeared and who are not alleged to be minors, j 
(Ameer Ali J.) Ramdeo Kf.dia v. Balvadra 
Kezrival. 41 C.W.N. 561. j 

--Cli. X, R 30 (c)— Omission to give notice 1 

—Effect of. 1 

Kale 30 ( c) of Chapter X of the Original Side I 
Rules is clear that when the report of the 
referee is set down for confirmation, notice in 
writing should be given by the party applying to 
the other party or parties If no such notice is 
given an l the report is confirmed, the principle 
embodied in O. 9, R. 13 should be applied. 

( Derbyshire, C.J. and Lort Williams, J.) Atin- 
dra Nath Das v. Dhirendra Nath Das. 43 C. 
W.N. 393. 

--Cn. X, R. 36 —Discretion of Court — Exer¬ 
cise of. 

R. 36 i' mainly conceived in the public interest, 
as the defendants will usually be able to force 
progress un ler R 7. Every litigant has the right 
to have his case heard anddispo-ed of, but that 
right must not be abused, even though the defen¬ 
dant, for reasons of his own, is not anxious to 
complain of the plaintiff's delay. But the Court 
is not entitled to deprive the litigant of his right, 
except on clearly ascertained grounds, and to 
the exclusion of grounds which rest on suspicion. 
(Lord Thankerion) Srinivas Prasad Singhs. 
Kf.shava Prasad Singh 63 I.A. 12=63 Cal. 
662=1936 M.W.N 327 = 1936 A.L.J. 101=43 
LW 228 = 1936 A.W.R. 202 = 38 BomL.R. 
146=8 RP.C. 82=159 I.C. 549=40 C.W.N. 
321 = 1935 O.L.R. 721 = 1936 A.L.R 6=A.I.R. 
1936 P.C. 9=70 M.L.J. 94 (P.C.). 

— Ch. X, R. 36— Interpretation of. 

Under R. 36, the material time at which the 
failure to appear in the prospective list is to be 
looked for is when the suit is placed before the 
Judge in chambers. The six months provides a 
minimum period, on the lapse of which action 
maybe taken under the rule. The failure to 
appear in prospective list must be still continuing 
at the date of su h action and the default in 
respect of which the suit is liable to dismissal is 
such continuing failure The conduct of the suit 
as from its institution up to the date of the 
action u ider the rule, is proper matter for the 
consideration of the Judge. 53 Cal. 736, Appr. 
(Lord Thankerton.) Srinivas Prasad Singh v. 


CAL. H. C. R. AND O. (Ori. Side) (1933), 
Ch. XIII-A. 

Keshava Prasad Singh. 63 I.A. 12=63 Cal. 662 
=1936 M.W.N. 327=1936 A L.J 101=43 L.W. 
228 = 1936 A.W.R. 202=38 Bom.L.R. 146=8 R 
P.C. 82=40 C.W.N 321=159 I.C. 549=A.I.R 
1936 P C. 9=70 M.L.J. 94 (P.C.). 

- “Ch. XII, R. 6 -Process-fees—Right of 

Sheriff to levy charge for conveyance of officer 
serving notice from Court to place of person to 
be setved and back—Right to call on party to 
attend office to identify person to be served — 
Procedure. 

There is no rule in the Rules of the High Court 
either on the original or on the appellate side of 
the Court, which authorises the Sheriff to levy 
charges for conveyance for his officer from his 
office to the place of the person to be served and 
back from that place to the Court premises. A 
party at whose instance the notice of process was 
to be served cannot therefore be compelled to 
pay those charges to the Sheriff’s officer serving 
the notice ; nor is it necessary tor that party to 
attend at the office of the Sheriff to accompany or 
take the Sheriff’s officer to the place of the person * 
to be served in cases where no identification of 
the person to be served is necessary. The Court 
will not endorse the proposition that a process- 
server is not expected by any Court to walk for 
the purpose ot serving notices and piocesses. If 
the Sheriff insists on the payment of conveyance 
charges and refuses to serve the notice without 
them the Court will not compel the party to pay 
them, but will direct service of notice by register¬ 
ed post. ( Mukherji and Jack, JJ.) Brahma 
Niranjan Chakravarti v. Jagadamba Loan Co., 
Ltd I.LR. (1937) 1 Cal. 322=40 C.W.N. 1295. 

-—Ch XIII — Originating summons — Juris¬ 
diction of High Court—Letters Patent, Cl. 12. 

L is now settled that Chap. XIII of the Rules 
and Orders of the Original Side, which governs 
the procedure with regard to originating sum¬ 
mons, must be read subject to the provisions of 
Cl. 12 of the Letters Patent, and it follows that 
the Court has no jurisdiction to entertain an 
originating summons unless it would have juris¬ 
diction to make an administration decree with 
regard to the estate in respect of which relief by 
originating summons is sought. An originating 
summons asking for the decision of the Court on 
certain questions arising out of a will cannot, 
therefore, be m untamed if no leave of the Court 
has been obtained under Cl. 12 of the Letters 
Patent, where the will was executed outside its 
jurisdiction and the assumption bv the executors 
was registered at Edinburgh. ( Panckridge , jS 
MacDonald v. Wilson. I L.R. (1940) 1 Cal. 
102=A.I.R. 1940 Cal. 354. 

— - - Ch. XIII— Originating summons — Main¬ 

tainability—-Relief claimed by beneficiary or 
trustee against agents of trustee. 

Any relief claimed by a beneficiary or trustee 
against the agents of trustees cannot be determi¬ 
ned by means of an originating summons. ( Panck¬ 
ridge , J.) MacDonalds. Wilson. I.L.R. (1940) 

1 Cal. 102=A.I R. 1940 Cal. 354. 

- Chap. XIII-A — Application in suit on pro¬ 
missory note —Oral agreement postponing obliga¬ 
tion till adjustment of partnership accounts — 
Defendant , if can set up. 

In an application under Ch. XIII-A of the 
Calcutta High Court Rules for summary judg- 
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C rh' yt?V ° (0ri ' Side ) ( 1933) - 

Cii. XIII'A| R. 5. 

ment in a suit on a promissory note, it is not per¬ 
missible for the defendant to set up an oral 
agreement between him and the plaintiff that the 
promissory note created no liability or obligation 
Vll ! J? e ? r P artn ership accounts were adjusted. 

( McNair , J.) Gopiram Bhotica v. Balmukund 
Banshidhar. 44CWN. 811 

——Chap. XIII-A, R. 5 (b)— Form of affidavit. 

Under R, 5 (&) of Chap. XIII-A of the Calcutta 
High Court Rules, the affidavit of the defen- 
d . ant s / h " ,lld *?e either on oath or solemn affi-ma- 
tion. {McNair, J ) Mahadf.olal v. Bisseswar- 
lal. 44 C.W.N. 808 

— —Chap. XIII-A, Rr. 6 and 9—Leave to 
defend—Grant of—Merits of defence—Duty of 
Judge to consider. 

A Judge who is hearing an application under 
Chap. XIII-A of the Rules of the Calcutta High 
Court, should consider all the facts which are 
brought before him in the affidavits and direct 
his attention as to whether the defence is or is 
not a good defence and after such consideration 
decide whether leave should be given to defend 

unconditionally or subject to terms which may 
include the furnishing of security. ( McNair, J.) 
Mahadeolai v. Bisseswarlal. 44 C.W.N. 808. 
, , XVI R. 27 Effect of—Application by 
defendant for review of judgment—Limitation— 
Computation Period between date of decree and 
date of filing of decree—Right to exclude. See 
Limitation Act, S. 12 (2). 41 C.W.N* 129. 

-;—Ch. XVII, Rr. 37 and 38— Ex parte appli¬ 
cation for payment out—When may be made — Re¬ 
gistrar's certificate showing prior applications for 
attachment—Procedure — Decree transferred to 
another Court—If remains subsisting application 
for attachment. 

An application for payment out may be made 
under Ch. XVII, R. 37 and ex parte only where 
the Registrar's certificate properly so called shows 
no prior applications for attachment. If it shows 
such prior applications, the applicant must apply 
for rateable distribution under R. 38. In such 
case notice, unless dispensed with by the Court, 
must be given to all persons whose names appear 
in the Registrar’s certificate. The fact that there 
has been a particular decree which has been 
transferred to another Court does not affect the 
matter for the purpose of the certificate, and for 
purpose of rateable distribution it remains a 
subsisting application for attachment. ( Ameer 

Ali, J.) Hongkong and Shanghai Banking Cor¬ 
poration v. Paresh Lal Roy. I.L.R. (1939)1 
Cal. 40=183 I.C. 444=12 R.C. 158=43 C.W.N 
169=A.I R 1939 Cal. 485. 

—- Ch. XIX, Rr. 1 and 2 —Effect of—Suit filed 

by certificated guardian of lunatic without affidavit 
of competency—Jurisdiction of Court to entertain 
suit—Subsequent filing of such affidavit—Effect 
of. 

The effect of R. 2 read with R. 1 of Chapter 
XIX of the Original Side Rules is to require that 
the next friend of a person of unsound mind, in 
whose name the suit is instituted, shall make an 
affidavit to be presented with the plaint that he 
has no interest directly or indirectly adverse to 
that of the lunatic. But where a suit is instituted 
by a certificated guardian of the lunatic, who 
alone is competent to act as his next friend under 
O. 32, R. 4 read with O. 32, R. 15, C. P. Code, the 


CAL- H v C R. AND O. (Ori. Side), (1933), 
Ch. XXI, R. 17. 

failure to present an affidavit of competency by 
him along with the plaint does not ou^t the juris¬ 
diction ot the Court to entertain the suit. It is 

_ . of procedure which the 

Court itself has power and discretion to cure. 

is subsequently cured by the 
filing of an affidavit of competency, the filing of 
such affidavit relates back to the date when the 
plaint was presented to the Court and admitted 
by it. ( Khundkar , J.) Rabindra Nath Mitter 
v. Pljrna Ch. Sinha. I.L.R. (193 1 Cal. 531 

=42 C.W.N. 422. 

Ch XX, Rr. 3, 4 and 9 —Notice of motion 
—Grounds of exception—If must be served with 
notice. See Calcutta High Court Rules (Ori¬ 
ginal Side), Lh ^XXyi^R.89. 41 C.W.N. 425. 
~ Ch. XX, R. 13 — Scope and implication — 
Order for commission to examine witness—Direc¬ 
tion that costs of application to be costs in the 
cause—Dismissal of swt with costs as against one 
defendant Right of latter to costs of commission. 

On an application by one of the defendants for 
a commission to examine a party, an order was 
made d»rec ting such examination and that “the 
costs of and incidental to the application includ¬ 
ing the fee to counsel will be costs in the cause.” 
But there was no direction given as to how the 
costs of the commission were to he dealt with. 
Subsequently the plaintiff having failed to fur¬ 
nish security for costs ordered by the Court, the 
suit was dismissed with costs against a particular 
defendant. The latter applied to have his bill of 

i • • • ___ e commission costs as 

against the plaintiff. 

Held. (1) having regard to the terms of the 
application for commission and the order there¬ 
on, it must be held in accordance with the prac¬ 
tice of the Calcutta High Court that the costs 
of the commission must be borne by the several 
parties ; (2) that the costs which the plaintiff was 
ordered to pay by the order dismissing the suit 
must be held to be costs of the suit exclusive of 
the costs of the commission. 

Held, further, that the Court had to construe 
the orders as they stood and was precluded from 
investigating the circumstances in which the com¬ 
mission was granted and the conduct of the 
various parties with regard to it. ( Panckridge 
J.) Eastern Tavoy Minerals Corporation, Lid! 
v. Clarke Rawlins Ker & Co. 40 C.W.N. 1068. 

Ch. XXI, R. 17— Application for passing of 
accounts by previous receiver—Objection by sub¬ 
sequent receiver on basis of wilful neglect—Latter 
if should be relegated to suit. * 

Although as a general rule, the Court would 
direct the person objecting to a receiver’s 
account on the basis of wilful neglect to brin<y a 
suit, if he is so advised, rather than deal with 
the matter on an application for the passing of 
accounts, it does not follow that in every case 
that, procedure should be adopted. Where a 
subsequent receiver is calling in question the 
accounts, of the former receiver and a prima 
facie case of neglect and default on the part of 

the latter has been made out on the affidavits it 

would be undesirable if not impossible, to force 
the subsequent receiver to bring a suit for 
accounts on the basis of wilful default (Mc¬ 
Nair, J.) Radha Prosad Dhur v. 

Dhur. 43 C.W.N. 488. ashutosh 
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C Ch XXVi R AND ° ( ° ri - Side) (1933 >* 

-—Ch XXVI —Registrar's report — Confir- 

mation of-—Part of it not on point referred to him. 

nc*re the Registrar has in making his report 
regarding the payment of alimony pendente lite 
made certain suggestions regirding the amount 

°k-m l . ,nte, i lance wh,ch should be paid for the 
c 1 ien, latter part of the report cannot be con- 

nrmed it there was no reference to the Registrar 

247— c ( A en 'J ) Lohoz/. Lobo. 187 I.C. 
252-12^^554^ I.R. 1939 Cal. 753 

p VI » Rr 4 and 8— Applicability. 

oil °f a.ned a decree in 1920 for a certain 
» s ° ne definite sum and less an unas- 
a ™°“ nt - The suit was referred to the 
an f Referee to take the accounts and the 
u ther hearing of the suit was adjourned until 

Tii r i referen ce. P appealed from the decree. 
£ j- was r e i nanded to the trial Court for a 
u ,, n cerf ain facts and there was a finding 
ahnnr^rd"° Ur ^ Nothing however was done for 
... y ^ ars ’ when P's appeal appeared in the 
wac P not appear and his appeal 

rp'ir.lr ,SSe( i as a ^ so an application by him for 
n _* Ils appeal. The reference was 

rnnor,, * aCt ptoc e e ded with and nothing of any 
vp. r c^ I A n r Ce 'jas done by P fora space of five 

taken n,^kl, /5vey f ars ' in 1Q34 ' a summons was 
that th* k. y the defendant D asking for an order 

nrn<if>rnt? Ult ^ dismissed with costs for want of 

5 :? n / SecUre d an adjournment and was 
hv P rr 0 ^ e .an affidavit. Nothing was done 
J Yt 'd- e a S’ a,n sought an adjournment on the 
minced* VVas re ^ Us ed and P’j suit was dis- 

Prl/d m of P ros ecution. 

vicionc’ r Q e matter wps governed by the pro- 
It wa' /=>• r \4 and Ch 26, Reference Rules, 

tn ' d u ^ and not that of the defendant D 

4 .u p J . e decree in the Account Department of 
fher«? l?ls l ar f s Office and that was not done and 
to ° re f , ,e (°' ver Court was justified in coming 
f p conclusion that D could apply under R. 8 
Pupn { sn lissal of the suit for want of prosecution ; 
r - 1 \yefe held to be the party having the 
h - la ^ reference it was open to P, on D not 
1 n £ taken any steps within 30 days, to a<k 

undf r parf °d R. 8 to have all proceedings 
j r . e r eference stayed and to obtain a final 
ree in t/ Je suit which he could execute. After 
e apse of 30 days P had a present right to en- 
. 1 rce ” ,e decree as he could have applied to have 
e reference stayed and a final decree made 
position was analogous to that of a mort- 

thp e lrl V ^° Stained a preliminary decree and 
n aid nothing towards putting himself into 
e position of being able to obtain a final decree 
erore the lapse of 12 years from the date of the 
/?/ ,n V nary decree. C Derbyshire, C.J. and Cos- 
/.) Kamprosad Suratmallz/. Motilal. : 63 
Cal. 612=A.I.R. 1936 Cal. 53. 

“ ‘Ch. XXVI, R. 50— Construction and scope 
Powers of Registrar and of Court. 

All that R. 50 of Ch. 26 of the Original Side 
Rules of the Calcutta High Court does is to 
authorise the Registrar taking the reference to 
apply for the opinion of the Court on a question 
arising in the reference. On that application the 
Court or fudge miy give his opinion in the form 
that is contemplated by the rule itself. Nowhere 
in the Rule is any authority given to the Judge to 
pronounce a “judgment”. ( Derbyshire , C. /. and I 


CAL. H. C. R. AND O. (Ori. Side) (1933), 
Ch. XXVII, R. 36. 

Costello, J.) Gangadhar Bagla v. Kanti Chun- 
der Mukherjee. (1937) 1 Cal. 149=40 C.W.N 
1264. 

- Ch. XXVI, R. 50 — Reference under— 

Scope—Ruling of Judge on—Nature of—If 
“judgment” — Appeal See Letters Patent 
(Cal.), Cl. 13. 40 C.W N. 1264. 

-Ch. XXVI, R. 89 and Ch. XX, Rr. 3, 4 

and 9 — Notice of motion to vary Registrar's 
report—Grounds of exceptions——If must be 
served with notice. 

In the case ot notice of motion, it is not neces- 
sary nor is it right for the applicant to serve his 
notice accompanied by copies of the grounds to 
be used in support. What the provisions of 
Chapter XX which deals with motions contem¬ 
plate is that the notice of motion should apprise 
the opposite party of the materials which the 
applicant intends to use, and then if the opposite 
party so wishes, he can obtain a copy of those 
materials under R 9 by asking the applicant to 
supply it on payment of the usual charges. It 
follows, therefore, that a notice of motion to vary 
a report of the Registrar under Chap. XXVI, 
R. 89 need not be accompanied with the grounds 
of exceptions relied on by the party objecting to 
the report. Even if the proper practice were for 
the grounds of exceptions to accompany the 
notice, it does not necessarily follow that failure 
to serve the grounds with the notice would in¬ 
volve the dismissal of the application 62 Cal. 369, 
Over. ( Costello and Panckridge, JJ .) Renu- 
bal\ v. Mahamaya Dassi. I.L.R. (1937) 1 Cal. 
293=41 C.W.N 425. 

- -Ch. XXVII, R. 10 —Execution—Attach¬ 
ment before j udgment—Order lor continuance by 
Court at time of decree—If one in execution— 
Application by plaintiff under O, 39, R. 6 for sale 
of goods attached before judgment—If one for 
execution of decree. See C. P. Code, O. 21, R. 11. 
40 C.W.N. 1317. 

- Ch. XXVII, R. 15 — Condition of sale re¬ 
quiring purchaser to assume certain facts owing to 
inability of vendor to obtain necessary title deeds 
or documents—Effect of. 

A condition of sale requiring the purchaser to 
assume certain facts, specifically adcfed, owing to 
the inability of the vendor to obtain particular 
title deeds or documents, is not misleading if the 
vendor believes the facts, to be true, even though 
the condition is intended to cover a flaw which 
goes to the root of the title. The conditions of 
sale settled under R. 15 were in the form set out 
in rules and orders, as far as condition 14 is con¬ 
cerned, condition 15 was specifically added to the 
effect that the purchaser shall accept the recitals 
in the abstract of title, owing to the inability of 
the decree-holder to obtain the necessary title 
deeds and documents. Where the formalities of 
Rr. 15 and 20, Ch. 27 of the Calcutta High Court 
(Original Side) Rules, are complied with, and the 
purchaser signs the bidding paper and purchases 
the property, he cannot subsequently be allowed 
to impeach the sale on the ground of want or 
defect in title. ( McNair , J.) Sagoremull v. 
Gajadhar Mansjngha. 168 I.C. 244=9 R.C. 
797=A.I.R 1936 Cal. 703 
-Ch. XXVII, R. 36— Scope and effect . 

R. 36ofCh. 27 of the Calcutta High Court 
Rules and Circular Orders deals only with costs 
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C Ch. XXVI? r“ D 0 (0rl Side> <1M3) ’ 

of inquiry and cannot, by implication, deprive the 

oi any rights that he may have aliunde. 
(McNair , /.) Janaki Nath Roy v Akshoy Ch 
Bose. 173 I.C. 404=10 R C. 514=A.I.R. 1937 
Cal. 417. 

— ——Ch. XXVII, R. 38— Time to complete pur¬ 
chase extended —Result of inquiry showing that 
purchaser was justified in objecting to title—Pur¬ 
chaser also waiving right to rent—Purchaser, if 
can be called upon to pay interest 

The Utter part of R. 38 of Ch. 27, Calcutta 
litgh Court Rules and Circular Orders, leaves 
the Judge an ample discretion as to the terms 
which may be imposed on. the purchaser as to 
the payment of interest or waiving his right to the 
rent up to the time when the question of title is 
determined. In an auction-sale, there being dis¬ 
pute as to the title to the property and the conse¬ 
quent inquiry, the time for the purchaser to com¬ 
plete the purchase was extended by one month 
from the date of the completion of the enquiry. 
1 he result of the enquiry showed that the pur¬ 
chaser was justified in objecting to the title. He 
als ° waived his right to the rents. 

Held, that in these circumstances it would be 
u11ab 1 e that the purchaser should pay interest. 

( McNair\ /.) Janaki Nath Roy v. Akshoy Ch. 

S 0! 5 E V.d 73 1 C. 404=10 R.C. 514=:A.I R. 1937 
Cal. 417. 

—— Ch. XXVII, R 57— “Encumbrancer”. 

1 word “encumbrancer” in R. 57 of Ch. 27 of 
the High Court (Original Side) Rules should not 
De restricted to a prior encumbrancer. ( McNair, 

In o Tir N i^ PURNA PoY v - Ram Ranjan Mullick. 
-40 C.W.N. 1173. 

" Ch. XXXII, Rr. 2, 3 and 34—Application 
tor review When made—Date of presentation 
ox memorandum of review or date of being dealt 

7\ h C P ‘ CoDE ' O. 47, R 1 (1) 

<a). 41 C.W.N. 129. 

XXXV, R. 29— Caveat—Notice by ca¬ 
veator that he merely insists on will being proved 

m . solemn formr-Plea of undue influence—Pro¬ 
priety. 

Obiter. A notice by a person entering a caveat 
an probate proceedings stating that he merely in¬ 
sists on the will being proved in solemn form of 
law and that he intends only to cross-examine the 
witnesses produced in support of the will, does 
not fad within the terms of R. 29 of Ch. 35 of the 
High Court Rules - (O.S.) when the plea raised is 
that the will is not a genuine will and has been 
obtained by undue influence. A plea of undue 
influence or fraud is inconsistent with such a 
notice. ( Derbyshire , C. J. and Costello, J.) Mahi 
Iosh Ghosh v. Malin Bihari Datta. 63 Cal. 
914=170 IC. 888=10 R.C. 220=A.I.R. 1937 
Cal. 163. 

-Ch. XXXVI, R. 77, Item 22— Attachment 
by sheriff under precept—Subsequent compromise 
of claim — Sheriff's right to poundage — C. P. 
Code, S. 46. 

A precept issued by a Court at Benares under 
S. 46, C. P. Code, to the Registrar of the High 
Court in Calcutta for attachment of a certain 
property in Calcutta, is a step in execution pro¬ 
ceedings. If consequent upon that precept the 
sheriff attaches the property concerned and the 
claim is compromised thereafter, the sheriff is 
e ntft|e4 to poundage under the second part of 


CAL. H. C. R. AND O. (Ori. Side) (1933), 
Ch. XXXVI, R. 77. 

Item No. 22, R 77 of Chapter XXXVI of the 
Rules of the Original Side of the Calcutta High 
Court. ( Derbyshire , C. J. and Lort Williams , /.) 
Fazal Ellahi v. Sree Krishna Makkar. I.L.R. 
(1940) 1 Cal. 309=44 C.W.N. 273=A.I.R. 1940 
Cal. 369. 

—Ch. XXXVI,R 77 (22)— “Levy"—Meaning 
of—Attachment before judgment followed by 
decree—Application by plaintiff for sale — Insol¬ 
vency of fudument-debtor and claim by Official 
Assignee for delivery of goods—Duty of Sheriff 
to draw over goods attached—Right to poundage 
—Presidency Towns Insolvency Act , S. 54. 

The word “levy” has been defined as being the 
turning of the goods into money, and when there 
has been no levy in that sense, no poundage can 
be said to have been earned by the Sheriff under 
sub-R. 22 of R. 77 of Ch. 36 of the High Court 
(Original Side) Rules. It is perfectly clear that 
when the bankruptcy of a judgment-debtor super¬ 
venes after seizure of the goods but before sale 
by the Sheriff, the latter must hand over the pro¬ 
perty to the Official Assignee under S. 54 of the 
Presidency Towns Insolvency Act, and he is not 
entitled to any poundage under R. 77 (22). The 
mere fact that the Court attaching goods before 
judgment passes an order at the time of the 
decree that the attachment should continue or 
that the plaintiff applies for sale of the attached 
goods prior to the order adjudicating the judg¬ 
ment-debtor an insolvent cannot make any differ¬ 
ence and cannot confer on the Sheriff a right to 
claim poundage* (McNair, J.) Graham Trad¬ 
ing Co. (India), Ltd. v. Narottamdas Harjee- 
BANDAS. I.L.R. (1937) 2 Cal. 1=40 C.W.N. 
1317. 

-Ch. XXXVI, R. 77 (22)— Sheriff's pound¬ 
age — Calculation — Basis—Decree amount or sale 
proceeds. 

The practice of charging sheriff’s poundage on 
the amount realized by the sale is wrong. The 
sheriff is entitled to poundage, not on the amount 
realized by the sale, but upon the sum payable to 
or received by the execution creditor as the re¬ 
sult of the levy, and it must be calculated on that 
basis. ( McNair, J.) Shushamabala Dasee v. 
Poornachandra De 63 Cal. 621. 

'Ch. XXXVI, R 77 (22)— Sheriff’s right to 
poundage—Compromise after attachment by him 
under precept — C. P. Code, S. 46. 

Under R. 77 of Ch. XXXVI of the Rules of 
the Original Side of the Calcutta High Court, 
there are two sets of circumstances under which 
the sheriff can get poundage: (a) where the 
sheriff levies a sum in execution and ( b ) where 
the claim in respect of which the sheriff has 
taken steps to levy a sum in execution is satisfied, 
compromised or settled. It is clear that the 
alternative portion of the rule is not independent 
of the first portion; the sheriff is not entitled to 
poundage under the second portion of the rule 
unless he has taken steps under the first portion 
of the rule with a view to levying a sum in 
execution. An attachment by the sheriff 
pursuant to a precept under S- 46, C. P. Code, is 
merely a step taken to facilitate execution, it is 
not a step taken in the proceedings in execution. 

If, therefore, subsequent to such attachment and 
before an application for execution is made, the 
decree is satisfied under a compromise between 
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CAL. H C. R. AND O. (Ori. Side) (1933), 

Ch. XXXVI, R. 82. 

the parties, the sheriff is not entitled to any 
pound ige. (Sen. J.) Rai Kissenjiz; Sri Kissen 
Mark \r. I L.R. H939) 2 Cal. 370=185 I C. 811 
=12 R C. 415=AI.R 1940 Cal. 26. 

Ch XXX VI, R 82— Spedal Referee's fees 

Taxation—Effectual meeting —Computation. 

hor tiie purpose of taxation of fees of a Special 
Referee, every four hours' engagement should be 
taken to be an effectual meeting and the Referee’s 
fees must be taxed on that basis. ( Derbyshire , C. 

J. and Costello, J .) Manmatha Nath Ch \tter- 
jee v. Sarat Chandra Mullick. 40 C.W.N. 
1133. 

- Ch. XXXVI, 1st Sch., Item 58— Money 
paid to sheriff—Right of Accountant-General to 
commission 

Ch. XXXVI, 1st Sch.. Item 58 of the Rules and 
Orders of the Calcutta High Court entitles the 
Accountant-General to commission only upon 
monies actually paid into Court. Payment to 
sheriff is not payment into Court. ( McNair, J.) 
Co-operative Hindustan Bank, Ltd. v. Tarini- 
bala Dassee. 43 C.W.N. 600. 

-Ch. XXXVI, 4th Sch., R. 77. Item 22— 

Set:lenient of claim — Sheriff's right to poundage. 

Under Ch. XXXVi, 4th Sch., R. 77, Item 22 of 
the Original Side Rules, the sheriff is entitled to 1 
poundage only on the claim of the execution cre¬ 
ditor as settled. The rule does not give him a j 
commission upon the settlement of every man’s 
claim or even upon the settlement of every claim 
made in the suit The word ‘claim' in item 22 
means claim of the execution creditor. ( McNair, 
/•) Cooperative Hindustan Bank, Ltd. v. , 
Tarinibai.a Dassee. 43 C W.N. 600. 

--Ch. XXXVI, Item 5— Suit for infringe- 1 

ment of patent — Counter-claim for its revocation \ 
— Permissibility. 

In England it is quite usual and proper to add 
to the defence in an action for infringement a 
counter-claim for revocation of the Letters ! 
Patent alleged to have been infringed. But in this 
country although S. 128, C P Code, gives power 
to a High Court to make rules for procedure in 
suits by way of counter-claims, no appropriate 
rules of procedure by way of counter-claim have 
as yet been made by the Calcutta High Court and, 
therefore, it must be taken that it is not possible 
for the defendant in the infringement suit to set 
up a counter-claim for revocation. He must 
for the purpose of obtaining revocation take 
separate proceedings. It is, however, just and 
convenient that procedure by way of counter- | 
claims—analogous to that which obtains in Eng¬ 
land—should be provided for and made permissi¬ 
ble in all suits for infringement of patents. 
(Costello and Panckridge, JJ ) Ernest Bruno 
Nierz/ George Reinhart. 43 C.W N. 697. 

--Ch. XXXVIII, R 33—“ Time appointed by 

the rules ”— Time, fixed by Registrar under Ch. 
VIII, R. 4. 

The time fixed by the Registrar in any parti¬ 
cular case, acting under Chap. VIII, R. 4, is “time 
appointed by the rules" within the meaning of 
Chap. XXXVIII, R. 33. (Panckridge. J.) Moni 
Sethani v Radha Kissen. 42 C W.N. 601. 
-Ch. XXXVIII, R. 33—Time for filing 

written statement—Power of Court to extend — 
Defendant not asking for extension within period 
fixed by summons. 


CAL. IMPROVEMENT ACT (1911), S. 31. 

R. 33 of Chap. XXXVIII of the Original Side 
Rules gives the Court power to extend the time for 
filing a written statement in cases where the 
defendant has neglected to take out any summons 
asking for extension within the period fixed by 
the writ of summons for filing the written state¬ 
ment. R. 2 of Chap. IX as amended was not in¬ 
tended to exclude Chap. IX from the purview of 
Chap. XXXVIII, R 33. ( Panckridge . /.) Moni 
Sethani v. Radha Kissen. 42 C.W N 601. 

CALCUTTA IMPROVEMENT ACT (V OF 
1911), Preamble— Acquisition made by Im¬ 
provement Trust—If acquisition for Government. 

Acquisition of land made by the Calcutta Im¬ 
provement Trust under the Calcutta Improve¬ 
ment Act amounts to acquisition made by or on 
behalf of the Governmeut. (D. N . Mitier and 
Patterson , JJ.) Radha Nath Maity v. Krishna 
Chandra Muicerjee. 165 I.C. 682=9 R.C. 445 
=63 C.L.J. 72=40 C.W.N. 722=A.I.R. 1936 
Cal. 249. 

-Preamble—* Award ’— Order of Tribunal 

rejecting reference under S. 49 (1) of Land 
Acquisition Act — Appealability. 

A decision on or a determination by the tribunal 
of any matter which has no reference to compen¬ 
sation in some form or other does not come under 
the definition of “award”. No appeal, therefore, 
lies from an order of the tribunal rejecting a 
reference made to it under S. 49 (1) of the Land 
Acquisition Act. (Mukherjea and Roxburgh, JJ.) 
Mahesh Missir v. Province of Bengal. I.L.R* 
(1939) 2 Cal. 349=187 I C. 872 = 12 R.C. 623= 

70 C.L J. 81=A.I R. 1939 Cal. 733. 

-S. 3— Appeal under—Finding of tribunal — 

When can be attacked. 

A finding of fact arrived at by the tribunal 
which is not supported by any evidence can be 
attacked in an appeal filed under the provisions 
of S. 3 of the Act. (D. N. Mitter and Patterson, 
JJ.) Secretary of State v. Mahip Sha. 41 C. 
W.N. 437. 

-Ss. 24 and 78 —Abandonment of acquisition 

—Powers of Board. 

There is nothing in the Land Acquisition Act 
or the Calcutta Improvement Act which prevents 
the acquiring authority from abandoning a por¬ 
tion of the land in respect of which proceedings 
under the Act have been taken. S. 78 of the 
Calcutta Improvement Act lays down only one 
particular method of abandoning acquisition. 
Under S 24 of that Act very comprehensive 
powers are given to the Board of Trustees and 
they can enter into and perform any contract 
which they might consider necessary for carrying 
I out the purposes of the agreement. The Board 
is not, therefore, prevented from abandoning any 
portion of the land intended to be acquired in 
, pursuance of a contract entered into under the 
l provisions of S. 24 of the Act. (Mukherjea and 
I Roxburgh, JJ.) Mahesh Missir v Province of 
1 Bengal. I L R. (1939) 2 Cal. 349=187 I.C. 872 
=12 R.C. 623=70 C.L.J. 81=A.I.R. 1939 Cal. 
733. 

1 -S. 31 (b )—Rules under. 

Rules contained in the Calcutta Improvements 
Trust Accounts Manual (1933) are only directions 
and would not be operative if they are in conflict 
j with the fundamental rules made under S. 31 ( b ) 

1 of the Calcutta Improvement Act. (McNair, 7.) 
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CALCUTTA IMPROVEMENT ACT (1911), 

S. 35. 

Noni Gopal Ganguly v. Calcutta Improvement 
Trust 174 I.C. 756=10 R C 712=A.I.R. 1938 
Cal. 43. 

—-—Ss. 35, 154 and 160 (e)— Chairman 1 s power 
to institute legal proceedings—Delegation of — 
Legality. 

The delegation by the Chairman of his power 
under S 154 of the Calcutta Improvement Act to 
institute legal proceedings is a direct contraven¬ 
tion of the provisions of S. 35 of that Act, and it 
cannot be treated as a mere omission defect or 
irregularity within the meaning of S. 160 (e) of 
the Act. (Bartley ard Khundkar, JJ.) Amaren- 
dra Nath Shaw v. Satya Prakas Sarkar. I.L. 
R. (1933) 2 Cal 546=177 I.C 885=11 R C. 288 
=42 C W.N. 894=39 Cr.L.J. 952=A.I.R. 1938 
Cal. 692. 

r S. 68 —Improvement Trust entering into 
contract with owner as to price of land to be 
acquired—Power of Collector to make award on 
basis of such contract—Owner, if precluded from 
leading evidence relating to market value before 
Improvement Tribunal See Land Acquisition 
Act, Ss. 11 and 18. 41 C.W N. 1291. 

-—Ss. 78 and 24—Abandonment of acquisition 

—Powers of Board. See Calcutta Improvement 
Act, Ss. 24 and 78. 70CL.J. 31. 

--S. 78— Power of trus'ees to abandon por¬ 
tion of land from acquisition—Owner agreeing to 
suck abandonment—Monthly tenant , if entitled to 
compensation lor machinery lying on exempted 
portion—Land Acquisition Act, S. 48. 

It is permissible to thr Board of trustees of the 
Calcutta Improvement Trust to abandon a portion 
of the land in respect of which notice under S- 9 
of the Land Acquisition Act was given from 
acquisition. There is nothing in either S. 78 of 
the Calcutta Improvement Act or in S. 48 of the 
Land Acquisition Act preventing such piecemeal 
acquisition. Where such abandonment is by 
agreement with the owner of the land, a monthly 
tenant cannot claim compensation for the machi¬ 
neries which lie on the exempted portion of the 
land. ( DN.Mitter and Patterson JJ.) Secre¬ 
tary of State v. Mahip Sha. 41 C.W.N. 437. 

-S. 171 — Construction—Conviction of seve¬ 
ral persons to fine—Total fine exceeding Rs. 500— 
Legality. 

Under S 171 of the Calcutta Improvement Act 
where more persons than one join in erecting a 
building, each of them is clearly liable to a fine 
extending to Rs. 500. The fact that the total fine 
imoosed on all the accused together amounts to 
more than Rs 500 does not render the fine illegal. 
(,Jack , /.) Aditendra Nath Mitter v . Bhupathi 
Bhushan Sen. 166 I.C 457=9 R.C. 531=38 Cr. 
L.J. 219=63 CL.J. 532=40 C.W.N. 799=1936 
Cr.C. 646=A.I.R. 1936 Cal. 373. 

-S. 171—“ Re erect 11 —Meaning of. 

The word ‘‘re-erect” in S. 171 of the Calcutta 
Improvement Act must be given its ordinary 
meaning only, and not the meaning of that word 
as defined in the Calcutta Municipal Act. (Jack, 
J.) Aditendra Nath Mitter v . Bhupathi 
Bhushan Sen. 166 I.C. 457=9 R C. 531=38 
Cr.L.J. 219=63 C.L.J. 582=40 C.W.N. 799= 
1936 Cr.C. 646=A.I.R. 1936 Cal. 373. 

CALCUTTA MUNICIPAL ACT (III OF 
1899), S. 461 — Right to swim in public tanks — | 

Q. D —46 


CAL. MUNICIPAL ACT (1923), S. 24. 

Repeal of this section—Effect of—Bengal General 
Clauses Act (/ of 1899), S. 8. 

The Calcutta Municipal Act, 1899, by virtue of 
the provisions contained in S. 461, operated to 
take away the “right to swim" in the public tanks 
at Calcutta which every citizen originally had 
before the passing of the Act. S. 8, Bengal 
General Clauses Act, 1899, has this effect that 
the repeal of the Calcutta Municipal Act of 1899 
by Act of 1923 does not occasion a revival of a 
right which had been taken away by that Act. 
(Costello and Panckridge, JJ.) Anil Kumar 
Bhatta Ch\rya v. Corporation of Calcutta. 
I.L R. (1937) 2 Cal 397=A.I.R 1937 Cal. 603. 

- S. 538 — Suit against Corporation for 

damages for nuisance—Limitation — Limitation 
A ct, S. 23 and Art. 36. 

Plaintiff filed a suit in 1938 against the Corpo¬ 
ration for damages for nuisance alleging that his 
house remained untenanted since 1933 due entire¬ 
ly to the nuisance. The nuisance continued de 
die in diem. 

Held , (i) that the cause of action arose from 
day to day, as the injuries arose from day to 
day; (ii) that if under Art. 36 or S. 23 of the 
Limitation Act, a claim to damages was barred 
before the period of limitation fixed in that Act, 
it was equally barred on the lapse of the period 
prescribed in the special Act (i.e.) S. 538 of the 
Calcutta Municipal Act, in other words, the posi¬ 
tion on the Limitation Act must be ascertained 
with the special section read into it; (Hi) that, 
therefore, the terminus a quo for damages was 
four months prior to the date of the suit; (iv) 
that in India there was no provision under which 
the Court could grant damages for a period after 
the filing of the suit except in the special case 
provided for by O. 20. R. 12, C. P. Code. (Ameer 
Ali, J.) Basil v. Corporation of Calcutta. 71 
C.L.J. 403. 

--(Ill of 1923), Assessment and Collection 

Manual—Rules in—If have the force of lazv. 

The rules in “The Assessment and Collection 
Manual of the Corporation of Calcutta” publish¬ 
ed in 1917 cannot be described as statutory rules. 
These rules have not the force of law and may be 
ignored if inconsistent with the provisions of the 
Act, i e., the Calcutta Municipal Act. (S. K. 
Ghose and Guha, JJ.) Corporation of Calcutta 
v. Moti Chand Chowdhury. 63 Cal. 1215=40 

C W.N. 818. 

- Ss. 24 (3), 26 and 46 (b), Proviso —Scope 

—Voter entered in electoral roll more than once 
under different numbers—Right to vote more 
than once—Voting several times—If offence. 

It cannot be held that Proviso (6) to S. 46 of 
the Calcutta Municipal Act does not justify the 
exercise of a second vote by a voter, even though 
it is wrongly recorded in the electoral roll. When 
a person's name is entered more than once in the 
electoral roll, in different capacities, such as, 
first as mutwalli, secondly as executor, and again 
in his personal capacity, each entry suggests a 
different capacity, although that person does not 
come within the category of the exceptions in the 
proviso to S. 24 (3) of the Municipal Act. An 
elector entered more than once in the electoral 
roll under different numbers does not commit 
any offence if he exercises the right of voting 
under the different numbers as he is entitled to 
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'"At. MUNICIPAL ACT (1923), S. 46. 

c Uj so der S. 26 of the Act. ( McNair, J.) 
Nasiruddin Ahmed v. Haji Mahammad Yusuf. 
63 Cal 825=165 I.C. 489=9 R.C. 404=40 C. 
W.N. 741. 

—-S. 46 — Construction — Election petition filed 

within eight days—Addition of further particu¬ 
lars of corrupt practices after such time—If 
barred. 

All that is intended by S. 46 of the Calcutta 
Municipal Act is that the application to have an 
election set aside should be filed at an early date 
(i.e., within eight days of the publication of the 
result of the election in the Gazette), so that the 
person charged should be in a position to meet the 
charge at once, and to enable the matter to be 
enquired into, so that if the charges are upheld 
there may be a fresh election without delay. The 
application should, no doubt, set out the grounds 
on which the validity of the election is challenged ; 
but there is nothing in the section which prevents 
the applicant after eight days from giving further 
particulars of corrupt practices, by adding other 
incidents of personation, etc. The guiding prin¬ 
ciple in ordinary particulars to prevent the 
defence from being embarrassed, and to insure a 
fair and effectual trial, has also to be followed in 
election petitions under the Act. There is 
nothing in the Act to show a departure from that 
principle. ( McNair , /.) Nasiruddin Ahmed z;. 
Haji Mahammad Yusuf. 63 Cal. 825=165 I.C. 
489=9 R.C 404=40 C W.N. 741. 

- S. 46 —Election petition—Law applicable. 

In dealing with election petitions under the 
Calcutta Alunicipal Act, the Court is concerned 
solely with the provisions of that Act and the 
rules which have been framed thereunder. It 
may be that with regard to question of procedure, 
that the provisions of C. P. Code are applicable. 

(McNair , J.) Champalal Gupta v. Mohanlal 
Makkar. 41 C.W.N. 488. 

- -S. 46 —Election petition — Limitation—Days 

on which offices of Court are open but Court does 
not sit — Court, if closed on such days 
The names of successful candidates in the 
municipal elections were published in the Cal¬ 
cutta Gazette on 9th April, 1936. The High 
Court was closed for the Easter vacation from 
thelOth to 17th April inclusive The following day 
was Saturday on which the offices of the Court 
were open, but the Court did not in fact sit. On 
an application filed in the High Court under S. 46 
of the Calcutta Municipal Act more than eight 
days after the publication of the Gazette, 

Held, that as that section provided for 
an application to be made to the Court, that ap¬ 
plication must be made to a Judge in open Court 
and if the Judges of the Court were not sitting in 
open Court, as in the present case, on the 
Saturday immediately after the vacation, the 
application might be legally made on the first day 
on which the Judges were so sitting. ( McNair, 
J.) K. P. Sinha ^.Jatindra Nath Biswas. 169 
I.C. 921=10 R.C. 58=41 C.W.N. 492. 

- S. 46 —Election petition—Particulars zvith- 

held from petition but set out in affidavit in reply 
—if to be excluded. 

Particulars which were deliberately withheld 
from the election petition but set out in the 
affidavit in reply should not be excluded at the 
time of the trial. The respondent is, however, 


CAL. MUNICIPAL ACT (1923), S 127. 

entitled to an adjournment and to costs of the 
day as of a hearing. ( McNair, J.) K. P. 

Sinha v. Iatindra N\th Biswas. 169 I.C 
921 = 10 R.C. 58=41 C.W N. 492. 

-S. 46— Election petition — Who can file. 

It is only a person enrolled in the electoral roll 
of the constituency in which the validity of the 
election is questioned who is entitled to make an 
application under S 46 of the Calcutta Munici¬ 
pal Act. ( McNair , J.) Champalal Gupta v. 
Mohanlal Makkar. 41 C.W.N. 488. 

-S 46— Election petition dismissed on with¬ 
drawal by petitioner—Subsequent application by 
another person for substitution of his name for 
original petitioner — Maintainability. 

After the dismissal of an election petition on 
the petitioner withdrawing the same, an applica¬ 
tion by another person for substitution of his 
name in place of the petitioner who has with¬ 
drawn is not maintainable, as there is no applica¬ 
tion on the record in which the applicant’s name 
could be substituted. Further, where the appli¬ 
cant, who is a defeated candidate, was a respon¬ 
dent in the original petition and had every 
opportunity of knowing what had taken place 
and of making any application within time, there 
is no justification for the substitution being 
made. ( McNair , J.) Champalal Gupta v. 
MohanlalMakkar. 41 C.W.N. 488. 

—-- Ss. 71, 72 and 74— Resolutions passed by 

District Committee ic nth regard to matters not 
delegated — Validity. 

The provisions of S. 71 read with S. 72, Cal¬ 
cutta Municipal Act, show that a District Com¬ 
mittee is a Standing Committee, a particular 
kind of Standing Committee of the Corporation 
and therefore can only deal with such matters as 
have been each year, that is to say year by year, 
delegated to them by the Corporation. They 
cannot deal with any matter which has not been 
properly delegated to them under one or other of 
those sections. The District Committee can only 
deal with such matters as are delegated to them 
under the provisions of S. 72. Even then the 
proceedings of a District Committee are subject 
to confirmation or revision of the Corporation 
itself unless, as indicated in the Proviso to S. 71, 
at the time of the delegation the Corporation has 
directed that the decision of the District Com¬ 
mittee shall be final. The resolutions therefore 
with regard to matters not delegated to the 
District Committee by the Corporation, if passed 
by the District Committee and also those passed 
by its Sub-Committee, and confirmed by the Dis¬ 
trict Committee, are void and inoperative. 
(Costello and Panckridge , JJ.) Anil Kumar 
Bhattacharya v Corporation of Calcutta. I. 
L.R. (1937) 2 Cal. 397=174 I.C. 91=10 R.C. 
618=A.I.R 1937 Cal. 603. 

-S. 127— Letting value of land—Evidence 

afforded by return or assessment of neighbouring 
premises—Admissibility —Evidence Act, S. 9. 

In arriving at the letting value of a building 
the evidence afforded by the return or by the 
accepted assessment of the neighbouring premises 
is admissible in evidence. Those are relevant 
facts and admissible under S. 9, Evidence Act. 
( R . C. M it ter and Mali a mad Akram, JJ.) Corpo¬ 
ration of Calcutta v. Province of Bengal. I.L. 
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R. (1940) 1 Cal. 168=44 C.W.N. 165=A.I.R. 
1940 Cal. 47 

--S. 127 —Part of building ordinarily let and 

another part not ordinarily let—Method of valua¬ 
tion. 


S. 127 of the Calcutta Municipal Act classifies 
all buildings as Jailing within one or other of two 
mutually exclusive categories. Each building i s 
treated as a unit of valuation and its value must 
be ascertained in conformity with one or other of 
the two prescribed methods. It cannot be valued 

as to one part under paragraph (a) of S. 127 as 

being ordinarily let and as to another part under 
paragraph ( b ) as not being ord narily let. The 
only provision for dividing a building is in S. 135 
which authorises the executive officer “in his 
discretion" to assess any portion of a building 
separately from the other portions of such build¬ 
ing, whereupon the portion so separately assessed 
is to be deemed a separate building. Where the 
•executive officer has not adopted this course, the 
entire building must be treated as a single build¬ 
ing forming a unit of assessment. Of a building 
as to one half ordinarily let and as to one half 

not ordinarily let it cannot be predicated that it 
is ordinarily let, for only a part of it is ordinarily 
let. But it can be predicated of it that it is not 
ordinarily let if only a part of it is ordinarily let, 
for the whole of it is not ordinarily let. The test 
must be applied to every building as a whole and 
one or other method of valuation must be applied 
to it as a whole. There may possibly be cases 
where the portion ordinarily let or the portion 
not ordinarily Jet is so negligible in proportion to 
the whole of the building that the building might 
on the principle of de minimis be reasonably held 
as a matter of fact to be not ordinarily let or 
ordmanly let as the case may be. ( Lord Mac¬ 
millan.) Corporation of Calcutta v Moti 
C ha .nd* 66 IA 42=I.L.R. (1939) 1 Cal. 277= 
}} R A?£; * 29 = 69 C.L.J. 249=1.L.R. (1939) 
Kar. 73 (P.C.)=1939 M.W.N. 998=50 L.W. 766 
=179 I.C. 324=20 P L.T. 121=43 C W.N. 314 
=AJ.R. 1939 P.C. 20=(1939) 1 M.L.J. 396 

[On appeal from 40 C.W.N. 818.] 


. S. ^27 (a) and (b)— Small portion of build¬ 
ing let out and rest in direct occupation of owner 
—Method of assessment. 

Where a small portion of a building is let out 
to tenants and the rest is in direct occupation of 
the owner himself assessment cannot be made 
partly under S. 127 (a) and partly under S. 127 
(&). The assessment must be made under S. 127 
(6) only. A.I.R. 1939 P C. 20, Foil. (R. C Mitter 
and Mahamad Akram, //.) Corporation of Cal¬ 
cutta v. Province of Bengal. I.L R. (1940) 1 
Cal. 168=44 C.W.N. 165=A.I.R. 1940 Cal. 47. 


-S. 127 (a) and (b) — Construction and scope 

—Lands and buildings—Separate valuation — 
Necessity for. 

For the purpose of meeting the requirements 
of S. 127 (b), the value of the land appertaining 
to the premises to be assessed has to be separated 
and kept distinct from the value of the building 
standing on the land. The law requires that the 
valuation is to be on a basis other than the rental 
basis as indicated in S. 127 (a), and the rough and 
ready method of taking value of the land and 
building together on a rental basis, and then 
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giving a deduction of the value of the building, 
is not a method contemplated by law, in view of 
the definite provisions laying down rules for 
determining the value of different classes of 
property for the purpose of assessment to rates 
and taxes as stated in the different and separate 
Cls. (a) and {b), S 127. ( Guha and Nasnn Ali , 
//.) Corporation of Calcutta v. Jardine Skin¬ 
ner & Co. IX R (1937) 1 Cal. 576=169 I.C. 
811=10 R C. 34=41 C.W.N. 200=A.I.R. 1937 
Cal. 14. 


-S. 127 (b)— Beneficial occupation—Method 

of assessment. 

It is not right to say that beneficial occupation 
is the sole consideration and that it is the bene¬ 
ficial occupier and the value of his occupation 
that has to be considered in all cases of assess¬ 
ment under the Calcutta Muncipal Act. The 
Calcutta Municipal Act provides in S. 127 (b) an 
independent method, a method independent of the 
method prescribed in Cl. (a) of that section. 
Beneficial occupation determined in terms of 
letting value is not the principle adopted by the 
Legislature in Cl. (b). In cases coming under 
Cl. (6) it would not therefore be legitimate to 
hold that the word “value” in that clause does 
not mein “sale value” and excludes the same. 
For finding the “estimated present value of land” 
the assessor is not bound to find out the reasona¬ 
ble hypothetical rent of the whole premises. 
Observations of Roy. J , in A.I.R. 1027 Cal 659, 
Disappr. ( R. C. Mitter and Mahamad Akram , 
//.) Corporation of Calcutta v. Province of 
Bengal. I.L.R. (1940) 1 Cal. 168=44 C.W.N, 
165=A.I.R. 1940 Cal. 47. 


--S. 127 (b) —Valuation of land—Principle 

as to. 

It is a well-established principle in rating that 
property must be valued as it exists at the time 
when the rate is made, with all the existing cir¬ 
cumstances rebus sic stantibus. Prospective 
appreciation or depreciation cannot be taken into 
account by the rating authority, nor can a hypo¬ 
thetical state of things be assumed. The Legis¬ 
lature intended to give effect to this principle 
only when it used the phrase “land valued with 
the building” in S. 127 ( b ). The land is not to be 
regarded as bare land It is to be taken in its 
present disposition and valued. ( R.C . Mitter and 
Mahamad Akram , JJ.) Corporation of Calcutta 
v. Province of Bengal. I.L R. (1940) 1 Cal 
168=44 C.W.N. 165=A.I.R. 1940 Cal 47. 

Ss 129 to 142— Applicability—Liability to 
assessment not admitted. 


— - •— w * wav* v/uivuna xTiumuij;dl A.L L 

presuppose that the land and buildings which are 
the subject-matter of the valuation are assessable 
to the consolidated rate. In other words, they 
have reference to those cases where the liability 
to assessment and valuation is admitted, and the 
objection is to the quantum of the valuation, or 
the method in which it has been carried out. 
They have no application to cases where the right 
of the corporation to levy the consolidated rate 
is itself questioned. C Panckridge , J.) Garrison 
Engineer of Fort William v. Corporation or 
Calcutta. 42 C.W.N. 789. 

-S. 133 (i)— Applicability. 

X died leaving a will whereby he dedicated 
absolutely to certain deities the outer portion of 
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the premises in suit, and bequeathed the remain¬ 
ing portion to his sons in equal shares absolutely. 
The two portions of the premises were not 
structurally separate and independent and were 
not capable of separate enjoyment. The assess¬ 
ment of these two portions was divided under 
S. 13.*, Cl. (0 of the Calcutta Municipal Act. 

Held, that the assessment was properly dealt 
with as coming under the provisions of S. 133, 
Cl. i) of the Act, and that no such division of the 
asses*m nt was possible except under i*s provi¬ 
sions. (Lort Williams, J.) Corporation of Cal¬ 
cutta v. Bom Behary Shaw. I L.R. (1933) 2 
Cal. 209 = 173 I C. 99=11 R.C. 320=42 C.W.N. 
582= A.I.R. 1938 Cal. 581. 

-S. 139—“Valuation"—Meaning of. See 

Calcutta Municipal Act, Ss. 141 and 139. 43 
C.W.N. 789. ! 

Ss. 141 and 139— Appeal to Small Cause 
Court—Question of liability to assessment — 
Jurisdiction of Court to deal with. 

In an appeal under S 141 of the Calcutta Muni- 
cipal Act, the Small Cause Court has jurisdiction 
to deal not only with the quantum of the assess¬ 
ment but also with the question of liability to 
assessment. 

Per Nasim Ali, J. —There is nothing in S. 139 
of the Calcutta Municipal Act to limit the mean¬ 
ing of the word “valuation" to the quantum of 
valuation only. It includes the whole process of i 
valuing as well. ( Derbyshire, C.J. and Nasim i 
Ali,J.) Province of Bengali. Corporation of 
Calcutta. I.L.R. (1939) 2 Cal. 23=43 C.W.N. 
789=185 I.C. 546=12 R.C. 381=A.I.R. 1939 
Cal. 706. 

-S. 157 —Consolidated rate—Liability of 

owner—Allegations in plaint—Duty of Corpora¬ 
tion. 

In order to make the owner of the premises 
liable for the entire consolidated rate under S. 157 
of the Calcutta Municipal Act, it is necessary 
that the Carporation should show that the pre- j 
mises in question are ordinarily occupied by more 
than one person holding in severalty. Where the 
plaint filed by the Corporation contains no such 
allegation, nor is any reference made to S. 157, ! 
the Court would be right in refusing to allow the 
provisions of that section to be invoked by the 
corporation. The fact that some evidence bear¬ 
ing on the question of occupation by more than 
one person holding in severalty is adduced at the 
trial, is not sufficient to remedy this initial defect. 
(Patterson, J.) The Corporation of Calcutta 
v. Susil Kumar Ghose. I.L.R. (1937) 2 Cal 
353=170 I C. 373=10 R.C. 148=41 C.W.N. 701 
=A.I.R 1937 Cal. 363. 

-(as extended to Howrah), S. 175— 

“Carries on trade"—Meaning of—Company with 
headquarters at Calcutta but having storage 
godown in Howrah and distributing goods in 
Howrah — Orders received and negotiations 
arranged in Calcutta—If carries on trade at 
Howrah—Necessity for licence in Howrah. 

A company receiving goods from various 
places and storing it in their premises in Howrah 
and distributing the goods to their customers 
from Howrah, the transactions being negotiated 
at Calcutta which is their headquarters un¬ 
doubtedly carries on trade in Howrah within the 
meaning of S. 175 of the Calcutta .Municipal Act 


as extended to Howrah. It carries on business 
both in Howrah and in Calcutta, alihough the 
headquarters are in Calcutta and the business is 
arranged at Calcutta and although only deliveries 
are made from Howrah on delivery orders sent 
from the Calcutta Office. Whether the Company 
collects its profits at Howrah or not, the Com¬ 
pany is liable to take out a licence from the 
Howrah Municipality. Storage and delivery of 
the goods in Howrah cannot be considered to be 
merely aux liary to the business in Calcutta. 
(Jack, J.) Burma Shell Oil Storage and Distri¬ 
buting Co. of India, Ltd. v. Howrah Munici¬ 
pality. 63 Cal. 1203=166 I C. 402=9 R.C. 513 
= 38 Cr.L.J 203=40 C W.N. 766=1936 Cr.C 
699 (2)=A.I.R 1936 Cal. 477. 

-(as extended to Howrah), S. 175— Licence 

fee—If a tax on profits—Object of licence— Place 
of collection of profits—If relevant. 

The taking out of a licence for carrying on a 
trade is not meant to be a tax on the profits of the 
trade, but is intended to control the carrying of a 
trade. The liability to take out a licence does not 
depend on profits being made or collected at the 
place where the licence is taken out. (Jack, J.) 
Burma Shell Oil Storage and Distributing Co. 
of India, Ltd v. Howrah Municipality. 63 Cal. 
1203 = 166 I.C. 402=9 R.C. 513 = 38 Cr.L.J. 203 
=40 C.W.N. 766=1936 Cr.C. 699 (2)=A.I.R 
1936 Cal. 477. 

-S. 175— “Trade” — Meaning of. 

The word “trade" in S. 175 of the Calcutta 
Municipal Act is used in its ordinary sense, that 
is to say, exchange of goods for money or goods 
for goods with the object of making a profit. 
(Jack, J.) Burma Shell Oil Storage and Dis¬ 
tributing Co of India, Ltd. v. Howrah Munici¬ 
pality. 63 Cal. 1203 = 166 I C. 402=9 R C. 513 
=38 Cr.L.J. 203=40 C W.N. 766=1936 Cr.C. 
699 (2)=A.I.R. 1936 Cal. 477. 

--S. 205 — Consolidated rate payable by occu¬ 
pier—First charge. 

Under S. 2 5 of the Calcutta Municipal Act, 
the consolidated rate payable in respect of any 
land or building is a first charge upon that land 
or building, whether it is payable by the owner 
or the occupier. But there is no first charge on 
the movable property within or upon such land 
or building except in respect of rates payable by 
the owner of such movable property. (Lort 
Williams, J.) Corporation of Calcutta v. Fool- 
coomari Dasi. I.L.R. (1937) 1 Cal. 251=169 
I.C. 474=10 R C. 3=41 C.W.N. 353. 

- S. 205— Division of assessment of premises 

under S. 133 (0 — Whole of premises, if subject to 
statutory charge. 

If the division of assessment of the premises is 
made under the provisions of S. U3, Cl. (») of 
the Calcutta Municipal Act. the whole of the pre¬ 
mises so affected remain subject to the statutory 
charge ( Lort Williams, J.) Corporation of 
Calcutta v. Bon Rkhary Shaw. I.L R. (1938) 
2 Cal 209=178 I.C. 99=11 R.C. 320=42 C.W. 
N. 582=A.I.R 1938 Cal 581. 

- S. 250—Scope—Breach of statutory duty 

under—Jf bar to claim for damages in respect of 
damage caused by negligent acts of another. See 

Tort—-Negligence. 63 Cal. 592, 

- S. 271—“ Premises "— Meaning of — Land 

belonging to one person built upon by another — 
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Notice on owner of land—Non-compliance—L a- 
bility to conviction. 

“Premise^” intended for human habitation in 
S. 27i ot the Calcutta Municipal Act mean struc¬ 
tures or buildings on the land and not the land 
itself. Tne requisition under S. 2/1 is therefore 
to be made on the owner of the structures erect¬ 
ed upon the land and not on the owner of the 
land itself, where the laud and the structures 
belong to diffeient persons. The owner of the 
land who fails to comply with a requisition serv¬ 
ed on him under S. 271 cannot therefore be 
convicted. (Jack, J.) Mst. Khairunnissa Bibi 
v. Corporation of Calcutta 165 I.C 130=37 
Cr.L.J 1037=9 R.C. 345=40 C.W N. 797. 

~ S. 359 (6) and ^7)— Parti.ular portion of 
bustee la*id declared iion-bustee—Bustee standard 
plan With regard to that land—If nullity. 

Although a particular portion of the bustee 
may be declared non-bustee, 'he bustee standard 
plan with regard to that land is not a nullity, it 
is for the Corporation then to determine how 
much, if anything of the standard plan, should be 
cancelled or varied. The same view applies to 
streets. Sub-S. (6) of S. 359 applies to such a 
ca>e. So also, sub-S- (7) has been specifically 
inserted to meet the case of a street, projected 
but not actually made, the alignment of which 
affects the land which under the earlier sub-sec¬ 
tions is declared to be non-busree. When the 
land is ‘de-bustified’, i e , declared a non-bustee 
land under the earlier sub-sections of S 35^, the 
practical question arises as to how far, if at all, 
the alignment of the projected street should be 
varied. (Ameer Ali, J.) Kusory Lall v Cor¬ 
poration of Calcutta. A I R 1938 Cai. 870. 

S 363— Erection of portion of building 
without sanction—Order of demolition by Magis¬ 
trate-Power of latter to enquire into propriety 
of withholding sanction. 

Tne erection of a portion of a building without 
obtaining the written permission of the Corpora- 

P Ql1 * s un ^ avV ^ u ^ an d the Corporation can under 
S 361 of the Calcutta Municipal Act obtain from 
the Municipil M igistraie an order for the demo¬ 
lition of such erection The section does not give 
the Magi>trate any power to enquire as to whe¬ 
ther the sanction was righl> withheld or not. 
(Jack . /.) Tarak Chandra Das v. Chief Exe¬ 
cutive Officer, Corporation of Calcutta. 180 

I. C 907 = 11 RC. 757=68 C.L.J. 476=43 C W 
N. 186=A.I.R. 1939 Cal. 285.| 

—— S. 353 —Reconstruction of building without 
sanction—Power of Migistrate to order demoli¬ 
tion. 

The mere fact that there has been reconstruc¬ 
tion of a bail ling without sanction does not give 
the Migistrate a right to order femolition under 
S. 361 of the Calcutta Municipal Act, unless there 
has been erection of a new building or a'teration 
of or addition to the existing building within the 
meaning of the Act. ( Derbyshire . C.J. and Bart- 
ley. J) Shaik Badli Meah v. Corporation of 
Calcutta. 180 I.C. 824=11 R.C 755=40 Cr.L 

J. 528=63 C L J. 47S=A.I.R. 1939 Cal. 289. 

— »Ss. 363 and 493— Scope and effect — Pro- 
eeedinj for demolition under S 353— Magistrate, 
if can impose fine under S . 493. 

The proceedings under Ss. 363 and 493 of the I 
Calcutta Municipal Act are mutually exclusive 
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and resort to the one bars resort to the other. 
1 ne Corporation is, therefore, prevented from 
instituting proceedings under both sections in the 
>ame case, whether simultaneously or one after 
the other It does not. however, follow from 
this that if in a proceeding for demolition of an 
unauthorised structure under S. 393 the Magis¬ 
trate is satisfied on the facts that a case exTsts 
for imposing a fine under S. 493, he may not make 
such a penal order, either in lieu bf or in addition 
to an order for demolition. ( Biswas , J ) Cor¬ 
poration of Calcutta v. Bangshidar Bidasaria 

SA&fats.* c - ,96 = 41 cwn - 

- -Ss. 365 (1), 488 and Sch. XVII, R 58— 

Stop order to applicant who has obtained benefit 
of presumption raised in R. 58— Legality—Dis¬ 
obedience of stop order—If offence. 

e ^l 1 c°/ r i l N er J 0 , Sl0 £ lhe P ro S r ess of work under 
b. 3o5 (1) of the Calcutta Municipal Act can only 
be issued in cases in which work is proceeding 
unlawfully in the manner indicated in b. 363 of 

the Act Jf an applicant for permission to erect 
a building who has become entiilea to the benefit 
of the presumption raised in R. 58 of Sch. XVII 
continues the building operations without contra¬ 
vening any of the provisions of the Act or of any 
rules or b>e-laws made thereunder, even after 
belated refusal of his application by the Corpora¬ 
tion, the work in connection with the erection of 
the applicant’s building is not carried on unlaw¬ 
fully \vithm the meaning of S. 365. The Corpo¬ 
ration has, therefore, no authority to issue a stop 
order under that section to the applicant. If the 
applicant disregards an illegal stop order issued 

against him, he commits no offence under S 365 

read with S 488 of the Act. ( Edgley ‘ /.) 

Hrishikesh Dutt v. Municipal Commissioners 

of Howrah. 44 C.W.N. 561=A.I.R. 1940 Cal 
292 


--S. 371— Rubbish dumped by Corporation 

on private land with owners consent—Liability of 
owner for nuisance. J 

Per Mukherjea, J. —If the act of the Corpora¬ 
te in dumping refuse on a private land is privi¬ 
leged as coming within the protection afforded by 
S 371 of the Calcutta Municipal Act, the owner 
of that land by consenting to the act, cannot be 

- le ,n ] aw „ for nuisance, if any. 
(Mukherjea and Roxburgh, JJ.) Chendra 
bEKHAR v Corporation of Calcutta I8fi T r 
776 = 12 R.C. 518=44 C.W.N. 194=a’.I.R. 1940 

Lai. 67. 


——S. 371—-Selection of place for disposal of 

rubbish—Duty of Corporation-Interference bv 

Civil Court y 


Per Mukerjea. J.-S. 37 1 of the Calcutta 
Municipal Act does not merely give a permissive 
right to the Corporation to do certain things • it 
enjoins the performance of certain obligatory 
duties. It cannot be said therefore that the 
powers under the section must be exercised with¬ 
out creating a nuisance. As this is an obligatory 
duty, it must be performed, but both in the selec¬ 
tion of the site for disposal of the rubbish as well 
as in the method of doing its work, the Corpora¬ 
tion is bound to see that the least practicable 
nuisance is created. The Corporation has ?ot tn 
approach the question from this standpoint! and 
if after considering these matters, it comes to a 
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particular decision as to the site for disposal of 
its rubbish, the decision in the absence of any 
mala fides on its part should not be interfered 
with by Civil Courts. (Mukherjea and Roxburgh , 
JJ.) Chandra Sekhar v. Corporation of 
Calcutta. 186 I C. 776=12 R.C. 518=44 C.W. 
N. 194=A.I.R. 1940 Cal. 67. 


opening of the cinema, and its act in so doing is 
neither illegal nor ultra vires so as to entitle the 
aggrieved owner to claim damages. ( Ghose , /.) 
The Corporation of Calcutta v The Monarch 
Bioscope 1 o. 162 I C. 666=8 R.C. 623=40 C 
W.N. 497=63 C.L.J. 1=A.I.R. 1936 Cal. 

145. 


-S. 371 (1) — Place of dumping — If must be 

public or belong to Corporation. 

Under S. 371 (.1) of the Calcutta Municipal Act, 
the place of dumping rubbish need not be public 
in the sense that it must be one which can be 
availed of or used by the public in general nor is 
it necessary that it must be owned by the Corpo¬ 
ration itself. The section does not purport to say 
anything as to whom the place of depositing or 
disposing of the rubbish should belong, nor does 
it authorise the Corporation to do any act which 
would amount to trespass under ordinary law. 
An arrangement for controlled dumping in in¬ 
sanitary tanks belonging to private owners on 
receipt of payment from them by the Corporation 
is fully covered by its terms. ( Mukherjea and 
Roxburgh, JJ ) Chandra Sekhar v. Corpora¬ 
tion of Calcutta. 186 I.C. 776=12 R.C. 518= 
44 C.W.N. 194=A.I.R. 1940 Cal. 67. i 

- S. 371 (1), Proviso (1)— Sanction under 

—If must be express. 

The sanction of the Corporation or of the 
officer to whom it has delegated its powers re- 1 
quired under the first proviso to S. 371 (1) of the 
Calcutta Municipal Act need not be in any parti¬ 
cular form or manner. If the Chief Executive 
Officer to whom the Corporation has delegated I 
its powers under S. 371 approves in his note the 
line of action proposed in the report of the Chief 
Engineer as to the selection of a site as a con- I 
venient place for disposal of rubbish, his note can 
certainly be taken as an implied sanction or 1 
approval of the scheme. The defect, so far as 
the sanction is concerned, is in form, not in subs- ; 
tance ; and no Court would on that ground alone 
stay the hands of the Corporation. But in cases 
which affect the health and comfort of a large i 
body of rate-payers, it is eminently desirable 
that sanction is taken in clear and express terms. 

( Mukherjea and Roxburgh , JJ.) Chandra¬ 
sekhar v. Corporation of Calcutta. 186 I.C. 
776=12 R.C. 518=44 C.W.N. 194=A.I.R. 1940 
Cal. 67. 

- S. 391— Applicability — Cinemas—Necessity 

for licence — Cinematograph Act (II of 1918) — 
Scope— Power of Corporation to prevent opening 
of unlicensed Cinema. \ 

A cinematograph show is one which comes 
under the words "Theatre or Circus or other 
similar place of public resort or amusement" in 
S. 391 of the Calcutta Municipal Act. The appli- ■ 
cability of the section to a cinema is not excluded 1 
by reason of the Cinematograph Act of 1918. 
Consequently the owner of cinema show is under 
an obligation to take out a licence from the Cor¬ 
poration before he opens a cinema or keeps it 
open. The fact that the owner has already taken 
out a licence from the Commissioner of Police as 
required by the Cinematograph Act does not 
relieve him of the necessity to take out a license 
from the Corporation. When such an owner 
fails to take out a licence, the Corporation is 
entitled under the law to suppress or prevent the I 


——■—Ss. 406 and 407— Scope—Storing mustard 
oil in transit as broker. 

Even if the accused had been storing the mus¬ 
tard oil in transit as a broker, that would not 
take him out of the provisions of Ss. 406 and 407. 
Sub-S. (1) of these two sections is wide enough 
to cover such a case. (S. K Ghose, J ) Rames- 
war Marwari v. Amar Nath Sinha. 187 I.C. 
425=41 Cr.L.J. 450=12 R.C. 594=A.I.R. 1940 
Cal. 76. 

-S. 418 (2)— When can be invoked. 

Under S 418 (2) of the Calcutta Municipal 
Act, the burden of proving that any food in res¬ 
pect of which the prosecution is instituted was 
not intended for human consumption is, no doubt, 
on the accused. But before this section could be 
invoked, it is necessary for the prosecution to 
prove that what is charged as unwholesome food 
is "food." ( Biswas , J.) Gangaphar Nath Mull 
v. Corporation of Calcutta. I.L.R (1938) 1 
Cal. 558=172 I.C. 954=10 R.C. 481=39 Cr.L.J. 
259=41 C.W N. 1344=A I.R. 1938 Cal. 15. 

-S. 478 (17)— Bye-law 2 issued under Bengal 

Act III of 1899— Convictiofi for its violation — 
When sustainable. 

In order to sustain a conviction in respect of a 
violation of bye-law 2 which \\as issued under 
S. 559 (18) of the Bengal Act III of 1899 and 
which remains in operation even after the repeal 
of that Act by virtue of S. 25 of the Bengal 
General Clauses Act, it is necessary for the pro¬ 
secution to show that the accused person has 
actually deposited building materials, etc., in a 
public street or on any land vested in the corpo¬ 
ration and that he did so against the terms of a 
licence granted to him in this behalf or without 
having obtained a licence at all. Where, there¬ 
fore, the evidence adduced is to the effect that 
the deposit of the building materials was actually 
made by a contractor who was engaged in build¬ 
ing a house for the person in whose favour a 
licence for the deposit of building materials was 
issued by the corporation, and there is nothing to 
indicate that the licensee was actually responsi¬ 
ble for depositing the materials, the conviction 
of the latter for violating the terms of his licence 
granted under the bye-law is not sustainable. 
(Edgley, J.) Benode Bf.hari Dhar v. The Cor¬ 
poration of Calcutta. 43 C.W.N. 223. 

--S. 498 and Sch. XVII, R. 62 —Grant of 

permission to build—Effect of — Permission in¬ 
fringingSch. XVI /. 

A written permission by the corporation to 
erect a building is not in itself conclusive proof 
that all the requirements of the Act have been 
complied with in respect of that building. It does 
not, protect the owner of the building from 
attack under S. 362 (1) ( c ), if the building is 
actually in breach of the provisions of the Act. 
If the building infringes any of the requirements 
of the Act the permission would appear to be a 
nullity in face of S. 319. (B. N, Rau t /.) Sheikh 
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Nizamuddin v Corporation of Calcutta 70 C. 

L.J. 311=A.I.R. 1940 Cal. 11. 

-tS. 498 and Sch. XVII, R. 62 -Grant of 

permission—When becomes effective—Resolution 
by standing committee granting permission to 
build — Revocation—Power of Coimnittee before 
issue of permission. 

Under S. 498 of the Calcutta Municipal Act, 
every written permission granted under the Act 
must be signed by the Executive officer, and if 
there has been any delegation by the Executive 
officer under S. 12 (3), by the Municipal officer to 
whom the delegation has been made. Jn other 
words, the grant does not become effective until 
there is a properly signed written permission. If, 
therefore, the Building Standing Committee dis¬ 
covers, after it has confirmed its.resolution grant¬ 
ing permission to erect a building but before a 
written permission has actually issued over the 
signature of the proper officer, that the confirma¬ 
tion is in breach of the Act, there is nothing in 
the Act to prevent the Committee undoing the 
mistake and revoking^ the confirmation. ( B. N. 
Rau, J .) Sheikh Nizamuddin v Corporation 
of Calcutta. 70 C.L J. 311=A.I.R. 1940 Cal. 
11. 

7 -*S. 523 (1 )—Construction—“Court having 

local jurisdiction, or by the High Court , as the case 
may be Meaning and effect of—Suit involving 
dispute as to compensation—Amount beyond 
jurisdiction of small cause suit—Jurisdiction- 
High Court or Small Cause Court. 

. As between different Courts of-Small Causes, 
t,e., Presidency and Provincial, the jurisdiction is 
local whereas between the Court of Small Causes 
on the one hand and the High Court on the other 
tl\e jurisdiction depends only upon the value of 
! hc c cl ?i?*/*x Thc words “having iocal jurisdiction' 
in b. 523 (1) refer to the Court of Small Causes 
only. The words “as the case may be" refer to 
the pecuniary jurisdiction. Where, in a suit in¬ 
volving a dispute as to compensation, the amount 
claimed is in excess of the pecuniary jurisdiction 
? f the Court of Small Causes, the latter has no 
jurisdiction to entertain the suit though it may 
have local jurisdiction to deal with the matter. 
The High Court alone has jurisdiction to enter¬ 
tain and decide the suit. ( Nasim Ali and Hen¬ 
derson, JJ.) Bhuiyan Bhaskar Chandra v. 
Corporation of Calcutta. 40 C.W.N. 764. 

-S. 533— Accused absent on adjourned date 

— Magistrate , if can hear case in his absence. 

The terms of S. 533 cannot be extended against 
the accused in such a n anneras to entitle the 
Magistrate to hear the accused in his absence 
because he had not appealed on the subsequent 
date on which the case was adjourned. In the 
absence of any provision to the contrary in the 
Calcutta Municipal Act, the provisions of the 
Criminal Procedure Code will apply, and there¬ 
fore the Magistrate is not entitled to hear and 
determine the case in his absence on the subse¬ 
quent date. (Jack, J.) Kusum Kumari Debi v. 
Corporation of Calcutta. 168 I.C 698=9 R C 
872=38 Cr.L.J 632=A.I.R. 1937 Cal 218. 

“7 -S. 534 —Prosecution under S. 488— Limita¬ 

tion—Duty of Corporation 

The provisions of S. 534 indicate the necessity 
for prompt action and delay in prosecuting an 
offence under the Act is as little to the interest of 
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the Corporation as to that of the rate-prayers 
Where, therefore, Corporation seeks to prose¬ 
cute certain persons under S. 488 of the Act and 
there is no evidence whatever on the record to 

. . . , , was first brought to its 

notice, it is the duty of the Corporation to esta¬ 
blish that the proceedings although begun at a 
late stage are still within the period prescribed 
bylaw. (Guha and Bartley, JJ.) Corporation 
of Calcutta v. Ganesh Chandra Dhar 1936 
Cr.C. 111=A.I.R. 1936 Cal. 20. 


S. 535 Applicability — Complaint against 
Corporation—Injunction against Corporation— 
If can be granted-Specific Relief Act, S. 56 (i). 

Per S. 535 of the Calcutta 

Municipal Act is not intended to be applicable to 
a case where the complaint is against the Corpo¬ 
ration itself. But even if it is held that it allows 
a proceeding against the corporation and the 
Magistrate can pass, a suitable order for remov¬ 
ing or abating a nuisance committed by it, the 
Civil Court is not in any way prevented from 
granting injunction against the Corporation in a 
proper case of actual or apprehended nuisance 
under S. 56 (0 of the Specific Relief Act. (Muk- 
herjea and Roxburgh , JJ.) Chandrasekhar 
Corporation of Calcutta. 186 I.C 776—12 R C 
518=44 C.W.N. 194=A.I R 1940 Cal. 67 


S. 538 —Suit against corporation—Necessity 
for notice. ^ 

Upon proper construction of S. 538, the limita¬ 
tion or qualification “in respect of any act pur¬ 
porting to be done under this Act" occurring in 
that section applies not only to persons acting 
under the directions of the corporation, or any 
Municipal officer or servant but also to the cor- 
poration, any Municipal officer or servant. 
Therefore for a suit against the corporation 
notice contemplated by S. 538 is only required if 
the suit is in respect of acts purporting to be 
done under the Act. (Lort Williams, J.) Bando 
& Co v. Calcutta Corporation. 184 I C 562— 

n 2 . R £/ 46 < 2) = 43C * W.N. 1173=AI.R. 1939 
Cal. 614. 


“ T, S - 53 ? — ■Suit against corporation for money 

Payable under contract—Notice, if necessary 
Each issue arising out of the construction and 
application of sections in statutes relating to the 
powers and obligates of public authorities, 
must be decided upon the facts and the wording 
of the section in each particular case. Generally 
speaking such provisions in statute relating to 
the powers and obligations of public authorities 
do not apply to suits arising «?.*- contractu. There- 

*?, re sult K a & ainst the corporation for money 
alleged to be payable under contract done and 
materials supplied and for compensation for 
breaches of those contracts is not one ‘in respect 

nnd a . C r 5 ^ PUr A P °/ tlr !f - t0 be done> ^ the Corporation 

under the Act and is as such maintainable with- 

w/, t // PreVI< r U \ S D n0,1Ce 0 *° the cor Poration (Lort 
Williams, JJ Bando & Co. v. Calcutta Corpora¬ 
tion. 184 I. C. 562=43 CWN 1173-12R r 
246 (2)=A I.R. 1939 Cal. 614. 1 R ‘ C - 

S. 559 (52)— Bye-law 13— Validity. 


A bye-law to be valid must be7,)7„,ra 

the authority who makes it; (2) certain in it. 
terms and positive; (3) not repugnant to th! 
general law, and lastly (4) reasonable cj° cco 

(52). Calcutta Municipal Act, 1899 only gives the 
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Corporation power to make bye-laws with regard 
to places of amusement and entertainment owned 
or conducted by third p*rties. It does not give 
the power to make bye-laws for the regulation of 
public parks vesied in the Corporation or of the 
tanks andbithing places situated therein. So 
bye-law 13, as framed under S. 559 (52) of the 
Act, restraining persons from bathing in public 
tanks or ponds in a public square or garden, does 
not fulfil the conditions required for a bve law to 
be valid, and not being reasonable and inl*a vires 
of the authority of the Corporation to make such 
a bye-law under S. 559 of the Act, bye-law 13 as 
framed is void and inoperative. Such a bye law 
being void and inoperative as from the time it 
was made, S 25, Bengal General Clauses Act, 
does not apply and make the bye-law operative 
after framing of the new Act III of 1923. which 
repealed Act HI of 1899, under which the bye law 
was framed/ ( Costello and Panckridge, JJ ) Anil 
Kumar Bhatta Charya v. Corporation of Cal 
cutta I.L.R. (1937) 2 Cal. 397 = 174 I.C. 91 = 
10 R C. 618=A.I.R. 1937 Cal. 603. 

-Sch. I— 'Port William ’— Meaning of. 

The words ‘Fort William’ in Sch. I of the Cal¬ 
cutta Municipal Act bear their natural and ordi¬ 
nary meaning, that is to say, the fortification and ! 
the area enclosed thereby. They do not mean j 
the area defined from time to time by notification 
of the Governor-General in Council under the 
Fort W iliam Act. {Panckridge, !.) Garrison 
Engineer of r ort William v. Corporation of 
Calcutta. 42 C.W.N. 789. 

-(as extended to Howrah), Sch VI, Cl. 5 

— Applicability—Business carried on partly in one 
and partlv in another Municipality. 

Sch VI, S. 5 of the Calcutta Municipal Act as 
extended to Howrah only provides for cases 
where the trade is carried on at di fferent premi'es 
within one and the same Municipality It does 
not apply to the case of a company which carries 
on its trade partly in one and p irtly in another 
Municipality. In the latter case separate licences 
are required in each Municipality. (Jack, J.) 
Burma Shell Oil Storage and Distributing Co. 
of India, Ltd v. Howrah Municipality. 63 Cal. 
1203=166 I.C. 402=9 R.C 513=38 Cr L.J. 203 
=40 C.W.N. 766=1936 Cr.C. 699 (2)=A.I.R. 
1936 Cal. 477. 

-Sch. XVII, R. 56— Decision by Corpora¬ 
tion on objections after applicant shows cause — 
Time limit. 

No precise period has been prescribed by the 
rules within which the corporation must come to 
a formal decision as to the v ilidity of the objec¬ 
tions raised by it after cause has been shown by 
the applicant. ( Edgley , J.) Hr'shikf.sh Durr 
v. Municipal Commissioners of Howrah. 44 C. 
W.N. 561=A.I.R. 1940 Cal. 292. 

-Sch. XVII, Rr. 56 and 57— Requisition to 

applicant to expose foundations for inspection — 
Nature of—Second inspection held within 15 days 
without further requisition—If entitles Corpora¬ 
tion to extension of time for issuing order. 

If on an application under R. 52 for permission 
to erect a bui'ding the Corporation issues a re¬ 
quisition to the applicant to expose the founda¬ 
tions of the building in order tha' they might be 
inspected, the requisition is one for inform «tion 
under R. 56 and it cannot be regarded as an objec- 


CAL. MUNICIPAL ACT (1923), Sch. XVII, 

R. 58. 

tion. The corporation cannot, by merely holding 
a second inspection within fifieen days of the first 
inspection without the issue of any requisition 
for further information under R. 56 (3), acquire 
a right to an extension of time within which it 
must issue the prescribed written order under the 
latter part of R. 57. ( Edgley , J.) Hrishikesh 

Dutt v. Municipal Commissioners of Howrah. 
44 C W N. 561=A.I R. 1940 Cal 292. 

- "Sch. XVII, R 56 (1)— Requisition for 

information and documents—Power of Corpora¬ 
tion to issue. 

R. 56 (1) of Sch. XVII should not be read sepa¬ 
rately from the remaining sub-rules of R. 56 for 
the purpose of conferring upon the Corporation 
a general residuary power to issue requisitions 
for information and documents at any time, even 
after the procedure laid down in the remaining 
sub-rules of R. 56 has been exhausted. Sub-R. (1) 
is clearly intended to be read with the remaining 
sub-rules of R. 56 and the Corporation can issue 
only one initial requisition mentioning all the 
points on which further information and docu¬ 
ments are required and all objections which it 
may find it necessary to formulate Such a 
requisition mu«t be issued within fifteen working 
days after the receipt of the application under 
R. 52 for permission to execute the work. 
(Edgley, J.) Hrishikesh Dutt v. Municipal 
Commissioners of Howrah. 44 C.W N. 561= 
A I.R.1940 Cal. 292. 

--Sch. XVII, Rr. 57 and 58 —Order of Cor¬ 
poration—Communication to applicant—Necessity 
for. 

R. 57 contains no express provision on the point 
whether the order of the Corporation, in order 
to be valid, must be communicated to the appli¬ 
cant, but having regard to the partic dar emphasis 
which is laid on the expression “grant permis¬ 
sion" in Rr. 57 and 58. it would appear to have 
been the intention of the framers of the rules that, 
as soon as the Corporation has come to a decision 
on this point, its order must be communicated to 
the applicant and the presumption raised under 
R. 58 will bee >me operative if the order is not 
communicated to the applicant within fifteen 
workii g da\s of the date of the decision (Edgley, 
J.) Hrishikesh Dutt Municipal Commis¬ 
sioners of Howrah. 44 C.W.N. 561=A.I.R. 
1940 Cal. 292. 

-Sch XVII, R. 57 —"Fifteen days"-If 

means working days. 

The period of fifteen days which is prescribed 
by R. 57 of Sch XVII refers to working days. 
(Edgley, J.) Hrishikesh Dutt z;. Municipal 
Commissioners of Howraii. 44 C.W.N. 561=A. 
I.R. 1940 Cal. 292. 

-Sch. XVII, R. 58— Benefit of presumption 

— Waiver. 

An applicant for permission to erect a building 
who has become entitled to the benefit of the 
presumption raised in R. 58 of Sch. XVII, has a 
right to continue his building operations even 
after a belated refusal of his application by the 
Corporation, and he is not liable to be criminally 
prosecuted for it. He cannot be deemed to waive 
this right to immunity in respect of a criminal 
prosecution merely because he submits to the 
Corporation after the order of refusal, an appli¬ 
cation agreeing to abide by its decision. ( Edgley f 


737 CIVIL, CRIMIN 

CAL. MUNICIPAL ACT (1923), Sch. XVII, 
R. 62. 

7.) Hrishiicesh Dutt v. Municipal Commis¬ 
sioners of Howrah. 44 C.W.N. 561=A.I.R 
1940 Cal. 292. 

—--Sch. XVII, R. 62—Grant of permission to 

build—Effect of—Permission infringing Act. 
See Calcutta Municipal Act, S. 498. 70 C.L.J. 
^5 11 « 

—Sch. XVII, R. 62—Resolution by Standing 
Committee granting permission to build—Revo¬ 
cation—Power of Committee before issue of 
permission. See Calcutta Municipal Act, S. 498. 

70 C.L.J. 311. 

CALCUTTA POLICE ACT (IV OF 1866), S. 

3— Betting slips—If instruments of gaming. 

As gaming includes wagering or betting, the 
slips, if they are used for the express purpose of 
facilitating betting operations, would certainly 
come within the mischief of the definition of 
'‘instruments of gaming" under S. 3. ( Mukherjea , 
J.) AbdutLatif v. Emperor. I.L.R. (1938)1 
Cal. 672=67 C.L.J. 82=174 I.C. 974=10 R C. 
741=39 Cr.L.J. 500=A.I.R. 1938 Cal. 237. 

--S. 3—“ Common gaming house”—Meaning 

of- 

The premises occupied and kept by a person are 
not “common gaming house" within the meaning 
of S. 3 unless some fixed charge or profit accrues 
regularly to such person apart from any fluctuat¬ 
ing profit which may occur from time to time 
between the gamblers themselves as a result of 
gambling. ( Cunliffe and Henderson , //.) Beattie 
*/. Emperor. 169 I.C. 87=9 R.C. 895=38 Cr.L. 
J. 706= A.I.R 1937 Cal. 84. 

-S. 3—“Keeping a common gaming house." 

See 42 C.W.N. 1222 . 

--S. Z—“Common gaming house” — Meaning 

of—Requisites to he proved—“Instruments of 
gaming” — Gain — Meaning. 

.^To make a house, room, place, etc., a common 
gaming house, two things are necessary, namely: 
( 1 ) instruments of gaming must be kept or used 
there, and ( 2 ) such instruments must, be kept or 
used for the purpose of gain of the person own¬ 
ing, occupying, using or keeping such house, 
room, place, etc. To satisfy the first element, 
slips of paper used for the purpose of facilitating 
betting operations, e.g., papers on which bets had 
been recorded are instruments of gaming. To 
satisfy the second element, the intended gain must 
result to the person owning, occupying, using Or 
keeping the place otherwise than as a result of 
betting by him. The chance of profit or the 
actual profit made by the successful gambler is 
not such gain as it is contemplated. To take in¬ 
stances : an entrance fee charged by a person 
owning, occupying or using the place would be 
gain within the meaning of the section. A com¬ 
mission charged by such a person from persons 
winning wagers as a result of betting in that place 
is such gain. A person running a proprietary 
club where he allows gaming or betting would be 
the keeper of a common gaming house, whether 
he himself takes part in betting or not. Such a 
person makes profit or intends to make profit 
from his establishment which profit is not the 
direct result of betting in which he himself may 
have taken part.. The mere chance of winning 
wagers is not gain. ( Henderson and R.C. Mitter % 
JJ.) Ranga Lal Sen v. Emperor. 41 C.W.N. 123 
=I.L.R. (1937) 1 Cal. 610=167 LC. 771=9 R.C. 

Q. D .—47 
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Ss. 3 and 45 —Offence—Accused accepting 
marked five rupee note to put on certain horses —• 
Liability to conviction. 

Accused was found to have accepted a marked 
nve rupee note with instructions to put on certain 
horses. He was found with two others. There 
were no incriminating articles except a racing 

Held* that the evidence was insufficient to show 
that the place was a common gaming house within 
the meaning of S. 3 and that the mere acceptance 
of the marked five rupee note was not sufficient 
to find the accused guilty under S. 45. {Jack, J.) 
Hari Charan Banerjee v. Emperor. 163 I C 
152=37 Cr..LJ. 851=8 R.C. 697 (3)=1936 Cr.C. 
582—A.I.R. 1936 Cal. 355. 


Ss. 3 and 47 Slips containing records of 
bets on past events—If instruments of gaming 
blips of paper containing records of bets which 
ar e no longer current bets, the events on which 
the bets had been made having already taken 
place, are not instruments of gaming as defined 
in the Calcutta Police Act, when there is no 
proof that the accused or any of them were in the 
house in which they were found for the purpose 
of receiving money shown to be due by the slips 
Such slips, therefore, are not in themselves evi¬ 
dence under S. 47 of the Act that the house in 
which the accused were found is a common 
gaming house or that they were there for the 
purpose of gaming. (Jack , /.) Torcato v. Em¬ 
peror. 66 C.L.J. 165=41 C.W.N. 1346. 

-S s . 44 and 47— Accused not present at 
search—Betting materials found in room — If 
sufficient for his conviction. J 

Where a person charged with keeping a com¬ 
mon gaming house and permitting a room to be 
used as a gaming house is not present in the room 
at the time of the search, the provisions of S. 47 
do not apply to him personally and the mere fact 
that betting material is found in the room is not 
sufficient to warrant his conviction under S 44 
when there is no evidence to show that the accus¬ 
ed is the owner or occupier of the room or that 
he realizes commission for allowing other per¬ 
sons to use the room for the purpose of carrvine- 
on the business of betting. {Henderson, J ) Ran! 
jit Singha Row. Emperor. 174 I C 845— 
Cr.L.J. 493=10 R.C. 731=A.I.R. 1938*CaI 273 


J Ss /- 4 I 4 .,.and 3 —Keeping common gaming 
house—Liability of unauthorised hook maker— 
Proof of profit apart from profits of hettina—Ti 

necessary - y J 

It is forbidden by law to keep a book and to 
receive bets on hores-racing outside the enclosure 
of the race course. If a person takes a room 
outside the race course and receives bets from 
any one who comes to him and in fact makes 
himself an unauthorised book-maker, he would 
come under the mischief of keeping a common 
gaming house as defined in S. 3 of the Calcutta 
Police Act. In such a case, it would not be neces¬ 
sary to show that he, as an unauthorised book¬ 
maker, was making any profit beyond what!,* 
made by his book-making. WC Ghol?f\ 

C.W.N H m2 N ‘ ,K ' Brahma ™.’ 42 
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__Ss. 44 and 47— Search under S. 47— Effect 

and value of—If conclusive as to guilt. 

The result of a search under S. 47 is that there 
is evidence before the Magistrate which would 
entitle him as a Court of fact to find that the 
searched premises were in fact a common gaming 
house ; but it would not entitle him in absence of 
direct evidence to presume anything whatsoever 
with regard to the guilt of a person charged with 
a specific offence under S. 44. ( Cunliffe and Hen¬ 
derson, JJ.) Beattie v. Emperor. 199 I.C 87= 
9 R.C. 395=38 Cr.L.J. 706=A.I.R. 1937 Cal. 


84. 

S. 45— Onus of proof. 

In a case under S. 45 the onus clearly lies upon 
the prosecution to show that the house in which 
the accused was found was a common gaming¬ 
house as defined in S. 3 of the Act. In order to 
satisfy the requirements of this section, it would 
be for the prosecution to show that instruments 
of gaming were kept or used in that house for the 
profit or gain of the person, owning, occupying, 
usinc or keeping such house. ( Edgley , /.) Su- 

dhik Kumar Roy v. Emperor. 182 I.C. 986=12 
R C. 123 (2)=40 Cr.L.J. 724=A.I.R. 1939 Cal. 


326. 

_— Ss. 46 and 47— Construction and scope — 

Necessity of strict construction and compliance. 

Per Henderson, J. —In order to determine whe¬ 
ther S. 47 of the Act applies it is necessary to see 
whether there was a proper search within the 
provisions of S. 46. Unless the provisions of 
these sections are strictly interpreted and com¬ 
plied with, there can be no doubt that persons 
will be improperly convicted. ( Henderson and 
R C Mitter JJ.) Ranca Lal Sen v. Emperor. 
IL.R. (1937) 1 Cal. 610=167 I C. 771=9 R.C. 
759=41 C.W.N. 123=38 Cr.L.J. 449=1936 Cr.C. 
1124=A.I.R. 1936 Cal. 788. 


_S. 47— Betting slips seized from a room—If 

evidence of common gaming house. 

Betting slips written out for the purpose of 
facilitating betting not within the race course with 
licensed bock makers or by means of a totalisator, 
but within a room where they were seized, are 
instruments of betting and are, therefore, evi¬ 
dence under S. 47 of the Calcutta Police Act to 
show that the room in question was being used as 
a common gaming house, although the betting 
slips were seized at a time when betting opera¬ 
tions were not going on. (Nasim AH, J ) Phani 
Bhooshan Kumar v. Emperor. I.L.R. (1937) 
1 Cal. 471=172 I.C. 146=10 R.C. 347=39 Cr.L. 
J. 89=A.I.R. 1937 Cal. 637. 

-S. 47— Interpretation—If creates a pre¬ 
sumption. 

Though the words “until the contrary is made 
to appear’'in S. 47 are rather appropriate to a 
presumption in the technical sense of the word, 
yet the absence of any word like “may presume" 
or “shall presume" in the section is very much 
significant; the discovery of the instrument of 
gaming in the place on a proper search which is 
contemplated by the Act would be an evidence 
not only to prove the existence of these instru¬ 
ments in that place, as an element to constitute a 
common gaming house but it would be an evi¬ 
dence on the other point also, as regards the 
making of profits or gain by the owner or occu¬ 
pier, etc., of the place; although according to the 
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ordinary law it cannot be treated as an evidence 
of the other fact. When the prosecution relies 
upon S. 47, the accused can certainly explain away 
the whole circumstances and ‘‘show the contrary" 
as the section lays down. If the explanation is 
sufficient, the evidence practically loses its force; 
if on the other hand no explanation or evidence 
to the contrary is coming from the side of the 
accused, a duty is cast upon the Court, to weigh 
and appraise the evidence in the best manner 
possible and he may if he thinks proper convict 
the accused on this evidence, though he is not 
bound to do so. A.I.R, 1936 Cal. 788, Rel. on. 
(Mukherfea, J.) Abdul Latif v. Emperor. I.L* 
R. (1938) 1 Cal. 672=67 C.L.J. 82=174 I.C. 974 
= 10 R C. 741=39 Cr. L.J, 500=A.I.R. 1938 Cal. 
237. 

-S. 47— Scope and effect — Presumption 

under—Nature and effect. 

The expression “It shall be evidence, until the 
contrary is made to appear" in S. 47 does not 
create a presumption in the technical sense in 
which that term is used in the Indian Evidence 
Act. In that case the Magistrate would be 
bound to convict unless the defence gives rebut¬ 
ting evidence of a negative character. But in 
nearly every case, it would be difficult if not im¬ 
possible for them to do so. The natural meaning 
of the words is that the finding of certain things 
shall be evidence that the place is a common 
gaming house. Packs of cards may be found in 
hundreds of places which are not common gaming 
houses and it would be transparently absurd to 
say that the finding of a pack of cards in a house 
would be evidence that that house is a common 
gaming house. This section was intended to 
create a special rule of evidence, because in view 
of the preliminary provisions, there is not this 
absurdity in a case when there had been a proper 
search under S. 46. S. 47 only raises a presump¬ 
tion of fact, and so a rebuttable presumption. If 
a search warrant is issued under S. 46, and if on 
a search made on the basis of a warrant, instru¬ 
ments of gaming are found at the place or on the 
person gaming, this fact would be evidence of 
the further fact that the place is a common gam¬ 
ing house. The effect of such evidence may be 
nullified by other evidence on the record. ( Hen¬ 
derson and R.C. Mitter, JJ.) Ranga I.al Sen v . 
Emperor. I.L.R. (1937) 1 Cal'610=167 I.C. 771 
=9 R.C. 759=41 C.W.N. 123=38 Cr.L.J. 449= 
1936 Cr.C. 1124=A.I.R. 1936 Cal. 788. 

--S. 47— Search warrant by cornpetent autho¬ 
rity—Issue of—Effect — Presumption—Specific 
evidence as to recitals in warrant—Necessity for. 

Where a warrant under S. 47 is issued by a 
competent authority, and it recites the facts that 
an information on oath had been received and 
that an inquiry had been made, and then states 
that that authority had reason to believe that the 
place to be searched is a common gaming house, 
the presumption attaching to the regularity of 
official acts would be attracted, and it would not 
be incumbent on the Crown to lead evidence on 
the point indicated above. ( Henderson and R. C. 
Mitter, JJ.) Ranga Lal Sen v. Emperor. I.L. 
R. (1937) 1 Cal. 610=167 I.C. 771=9 R C. 759 
=41 C.W N. 123=38 Cr.L.J. 449=1936 Cr.C. 
1124=A I.R. 1936 Cal. 788. 
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CAL. PORT ACT (1890). 


Ss. 47 and 3—Slips containing records of 
bets on past events—Jf instruments of gaminp. 

See Calcutta Police Act, Ss. 3 and 47. 41 C. 

W.N. 1346. 

-S. 78-A —Notice issued after commence¬ 
ment of trial — Validity. 

The provisions of the Criminal Procedure Code 
regarding investigations by the Bengal police do 
not apply to investigations by the Calculta police. 
The Calcutta Police Act itself does not contain 
any rules of procedure regarding the conduct of 
investigation by the Calcutta police. Hence, a 
notice issued under S 78-A after commencement 
of trial of some accused cannot be held as ultra 
vires because in\ estigation cannot be supposed to 
have come to an end the moment a chalan is put 
up. {Patterson, J.) Dwarika Nath v. Emperor. 
177 I C. 171-11 R.C. 212=39 Cr.L.J. 842=A.I 
R. 1938 Cal. 545. 

CALCUTTA PORT ACT (III OF 1890)— 

Exercise of statutory powers by railway owners 
and employees—Pipes of local authority under 
railway line—Agreement that work to be done to 
pipes by railway owners at local authority's ex¬ 
pense—Local authority's property flooded through 
alleged negligent acts of railway owner's em¬ 
ployees—Work done in exercise of statutory 
powers—Suit for damages—Claim based on omis¬ 
sion to perform statutory duty — Liability. 

A statutory body constituted under the 
Calcutta Port Act of 1890 were the owners and 
operators of a double-track railway. A local 
authority had a pumping station near the railway 
to which water was led from a river by four 
pipes which passed beneath the railway. The 
railway owners having decided to lower the rail¬ 
way line at a certain point in order to do away 
with the inconvenience of a level crossing exist¬ 
ing there, Were obliged to lower the local autho¬ 
rity’s four pipes and duly did so, carrying the 
pipes below the railway line, as lowered, in three 
brick tunnels. Subsequently the local authority 
wished to increase their supply of water from the 
river, which involved the laying of an additional 
pipe line. As the new pipe also had to cross the 
railway line, it was agreed by letters passing bet¬ 
ween the parties that the railway owners’ staff 
should do the work of laying it at the local 
authority’s expense. As the result of a severe 
fall of rain flooding took place, and the local 
authority’s pumping station was flooded and 
damaged. The local authority alleged that the 
flooding of the pumping station w'as due to two 
holes made and kept open by the railway owners’ 
superintendent. The holes in question had been 
made by the superintendent directly ip connection 
with the project of laying the additional pipe 
line for the local authority. The railway owners 
denied negligence and contended that they were 
in any event protected as the suit was not insti¬ 
tuted within three months, which constituted the 
special period of limitation under S. 142 of the 
Calcutta Port Act, 1890. 

Held , that the statutory body were not acting in 
the capacity of private contractors. The work 
that was done was of an exploratory character, 
and the above body did not divest themselves of 
their statutory capacity and did not assume some 
other capacity in having the work done. 

Held also, without deciding the plea of negli¬ 
gence, that the local authority having requested 


CAL. SURVEY ACT (1887), S. 22. 

the railway owners, a statutory body, to do cer¬ 
tain work, and the railway owners and their 
employees having acted in exercise of their 
statutory powers, the action was barred by S. 142 
of the Calcutta Port Act. The words “or pur¬ 
porting or professing to be done” in S. 142 of the 
Act postulate that work which is not done in 
pursuance of the statute may nevertheless be 
accorded its protection if the work professes or 
purports to be done in pursuance of the statute 

,oS* / £« er - that .‘ he Calcutta Port Act of 
loVU afforded protection not only in respect of a 

claim based on alleged breach of a statutory duty 

but also in respect of one based on an alleged 

omission to perform such a duty. ( Derbyshire , C. 

/. and Costello , /.) 63 C. 592, reversed. {Lord 

Allness.) Commissioner for-the Port of Cal¬ 
cutta v. Corporation of Calcutta. I.L.R (1938) 

1 Cal 440=64 I.A. 363=40 Bom.L.R. 6=31 S.L< 
R. 686=41 CWN 1317=1937 A L.R 737= 
1937 O.L.R. 473=3 B.R. 777=10 R.P.C. 83= 
1937 A L.J. 1042=46 L W. 721=1937 M.WN 
1208=1937 A.W.R. 1131=66 C.L.J. 188=170 

594’(P cT ) A ' 1 1937 P C ’ 306=(1937) 2 M L J- 


- . . S* 84-—Applicability — Illegal erection — 
Making additions to — Offence , 

. Where the original wall itself is an illegal erec¬ 
tion, the making of additions or re-erecting part 
of it brings the case within S. 84. It is no 
defence in such a case to plead that the accused 
was only re-erecting a part of it. {Henderson 
and R. C^ Mitter, JJ .) Gangeya Narotham 
Sastri v. Empfror. I L R. (1937) 1 Cal. 603= 

L 68 .nl?J 72=38 Cr L J- 666=9 R.C. 887=A.I. 
R. 1937 Cal. 45. 


CALCUTTA SURVEY ACT (I OF 1887)— 

Maps prepared by Municipality under—Entries in 

—Presumption of correctness—Evidence Act , 
o. 83. 

The Calcutta Survey Act, no doubt, contains no 
provision for a statutory presumption of correct¬ 
ness to attach to the entries in the maps prepared 
by a Municipality under the Act; but the maps 
being prepared under the authority of Govern¬ 
ment, a presumption of correctness attaches to 
them under S 83 of the Evidence Act. {Rowland 
J.) Jacan Koeri v. Chairman of the Gaya* 
Municipality. 4 B.R. 71=10 R.P. 251=171 
I.C.732=18 Pat.L.T. 464=A.I.R. 1937 Pat. 567. 

~TW, S - 2 l- A f^abilily-Suit for declaration 
of title and possession—Claim to area in excess 

of area included within demarcated boundaries _ 

Suit brought beyond one year—If barred. 

It cannot be held that a mere declaratory suit 
*.£?., for declaration of title, is not a suit to set 
aside any demarcation of boundaries. The boun¬ 
daries stated in the Survey are supposed to cor¬ 
respond with the title, and, therefore, any deci¬ 
sion affecting the title necessarily affects the 
boundaries that have been demarcated And 
where a plaintiff sues for a declaration that his 
title exists over an area in excess of the area 
included within the boundaries that have been 
demarcated, the suit in effect is one to set aside 
the demarcation of the boundaries, and will be 
barred if not brought within the period limited 
by the section. (Agarwala, J.) Municipat 

Commissioner of the Gaya Municipality v m 
Rupkall 3 B.R. 776=18 Pat.L.T. 466 = 17 n[ 
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c. 45 = 10 R P. 159 = 1937 P.W.N. 665=AI.R. 

1937 Pat. 516. 

_S. 2 2—Scope and effect—Failure to sue 

within one year—If fatal—Suit for declaration 
after one year—If barred—3 engal Tenancy Act — 
Distinction . 

S. 22 of the Calcutta Survey Act definitely bars 
any suit not brought within one year from the 
date of the notification approving the survey if 
the object of the suit is to set aside any demarca¬ 
tion of boundaries made under the Act. The 
scope of the section is quite different from that' 
of the Bengal Tenancy Act. Under the latter 
Act, an entry in the record-of-rights merely 
provides a piece of evidence to which a statutory 
presumption attaches. No statutory consequence 
follows from neglecting to institute a suit to 
challenge an entry in the record-of-rights, except 
that in any litigation in which such an entry is 
put in evidence, it must be presumed to be correct 
until the contrary is proved by evidence. That 
is not the case under S. 22 of the Calcutta Survey 
Act. A suit for a declaration, if in effect it is 
one to set aside the demarcation of the boun¬ 
daries, would be birred unless brought within 
one year. ( Agarwala , /.) Municipal Commis¬ 
sioner of Gaya Municipality v. Rupkali. 171 
I C. 45=10 R.P. 159=1937 P.W.N. 665=3 B.R. 
776=18 Pat.L.T 455 = A.I.R 1937 Pat. 516. 

CANNING COLLEGE AND BRITISH 
INDIAN ASSOCIATION CONTRIBU¬ 
TION ACT, Ss. 3 and 4 — ' Suit for declaration 
that plaintiff is not liable to make contributions 
but that defendant is liable—Maintainability — 
U , P. Land Revenue Act, S 235 (m) — Plaintiff 
obtaining under-proprietary rights under deed of 
gift from Talukdar—Liability to make contribu¬ 
tions. . . 

A suit for a declaration that the plaintiff is not 
liable to make contributions towards the Canning 
College and the British Indian Association but 
that the defendant is liable for the same, is not 
barred by S. 233 (m) of the Land Revenue Act. 
The contributions in question are, no doubt, 
realizable as revenue within the meaning of Cl. 
(w) of S. 233, but the suit does not fall under 
that clause. Where under a deed of gift execut¬ 
ed by the talukdar, the defendant is to hold the 
entire taluka as a superior proprietor and the 
plaintiff is to be proprietor of only under-prop¬ 
rietary rights in the villages gifted to him, the 
defendant alone is liable to make the contribu¬ 
tions under S. 3 of the Canning College and 
British Indian Association Contribution Act and 
not the plaintiff who as under-proprietor is 
liable to pay the amount fixed by the deed of gift 
to the talukdar and is not liable to pay land 
revenue to Government as such. ( Nanavutty and 
Zia-ul-Hasan, //.) Mahomed Imtiaz Ali Khan 
v Mahomed Akbar Husain Khan. 13 Luck. 
279=168 I.C. 361=9 R.O. 474=1937 O.L.R. 
277=1937 O.W.N. 566=1937 R.D. 281=A.I.R. 
1937 Oudh 323. 

CANTONMENT— Peshawar—Cantonment land 
— Ownership—Burden of proof. 

Where Government once owned land in a can¬ 
tonment to which General Order No. 179 of 1836 
applied, the occupiers of the buildings thereon 
are licensees and the onus is upon the occupiers 
of buildings to show that they are not licensees 
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but owners of the land on which the buildings are 
situated. Where lands did belong to Government 
after the Peshawar cantonment came into exist¬ 
ence, but before passing into private occupation 
and the General Order No. 179 of 1836 or any 
order or regulation embodying its principles 
applied to Peshawar Cantonment at and after its 
inception in 1851, the onus is on the occupiers to 
show that the original private occupation was not 
th at of a licensee and that they themselves were 
not licensees holding un ler cantonment tenure. 

( Middleton, J.C. and Mir Ahmad, A J.C.) Sujan 
Singh v. Secretary of State. A.I.R. 1936 Pesh. 
217. 

CANTONMENTS ACT (II OF 1924), Ss. 55 
(2) and 63 (3)— Invalid constitution of the 

Assessment committee — If cured by S. 55 (2)— 
Assessment proceedings — Legality. 

Where the Cantonment Board appointed an 
Assessment Committee under S. 68 (3) of the 
Cantonments Act to which nominations were 
permitted to be made by persons not belonging 
to the Cantonment Board, the Committee is not a 
validly constituted one. But the defect is not 
cured by S. 55 (2) of the Act for the words 
‘Committee of a Board' occurring therein means 
only a Committee appointed by the Cantonment 
Board under S. 44 (1) (e) of the Act. Hence 
the assessment proceedings of the Board are 
illegal. {Norman.) Cantonment Board, Nasira- 
bad v. Shri Narain. 19^9 A.M.L.J. 1. 

- -Ss. 66 and 104 — Failure to enter amount 

of assessment—Illegality or irregularity — Condo - 
nation. 

When a list fails to show that which the law 
expressly directs, it should show, there is an 
illegality and not merely an irregularity such as 
might be condoned under S. 104 of the Canton¬ 
ments Act. Hence the omission to enter in the 
list framed under S. 66 of the Caotonments Act. 
the amount of the assessment is an illegality 
affecting the merits of the case. (Norman). 
Cantonment Board, Nasirabad v. Shri Narain. 
1939 A.M.L.J. 1. 

———S. 68 (8) —Assessment Committee on 
nominations by persons not belonging to Canton¬ 
ment Board—Committee not validly constituted. 
See Cantonments Act, Ss. 55 (2) and 68 (3). 
1939 A.M.L.J. 1. 

—— Ss. 83 and 84— Scope—Jurisdiction of 
Civil Court—Suit for refund of tax levied by 
cantonment authority or for injunction restraining 
levy — Competency. 

Section 84, Cantonments Act, affords a remedy 
to an injured person against the levy of a tax 
from him, which has been imposed under the 
Cantonments Act. Not only that, but S. 88 of the 
Act provides that an order passed by the appel¬ 
late authority mentioned in S. 84 shall be final. 
Under the circumstances, the remedy of a person 
to resort to a Civil Court for refund of the 
excess tax levied from him or for an injunction 
restraining the Cantonment Authorities to levy 
the alleged excess tax in future is clearly barred. 
(Rupchand Bilaram, J.C. and Lobo t A.J.C.) 
Ibrahimji Ismailji v. Cantonment Board, 
Hyderabad. 172 I.C. 732=10 R.S. 182=A.I.R. 
1937 Sind 305. 

S, 84 — Scope of —* Assessment * and *levy f — 
Construction. 
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It is a very narrow construction of the words 
assessment’ and‘levy’, if S. 84 is construed to 
mean that an appeal lies only against the quantum 
of the tax or against the legality of its imposi¬ 
tion. Levy means imposition, but net merely 
general imposition of a tax but the particular 
imposition on the individual affecled. It is 
difficult to hold that S. 84 applies only to valua¬ 
tions^ immovable property or questions of the 
legality of a tax. S. 84 is a general section on 
giving a right of appeal in all cases. Nor is 
there any restriction on the gre ur.ds for such an 
appeal. (Weston.') Kishen I al v. Cantonment 
Board, Nasirabad. 1938 A M.L.J. 18. 

—~ S. 84 (2)— Reference under—Several 
appeals — Procedure. 

A single refererce under S. 84 (2) of the Can¬ 
tonment Act by the Income-tax Officer in respect 
of several appeals is irregular. He should either 
make as many references as there are appeals, or 
should make a reference in one of them and then 
decide the rest in accordance with the answer 
received. (Norman.) Cantonment Poard, 
Nasirabad v. Shri Narain. 1939 A M.L.J. 1. 

S. 88 —Suit for refund of lax levied — 
Jurisdiction of Civil Court. 

In cases where the plaintiff is demanding a 
refund of the amount of assessment or tax 
levied under the Cantonments Act, if the Court is 
of opinion that the tax is ultra vires of the Act, 
then the Civil Court will have jurisdiction. If 
however the Court is of opinion that the tax is 
tntra vires of the Act, then it would not be open 
to the Civil Ccurt to go into the question whether 
the tax is excessive or whether it has been rightly 
levied. ( Abdul Rashid , J.) Abdul Ghafur v. 
Cantonment Board. Kasauli. 184 I.C. 469=12 
R.L. 230=41 P.L.R. 597=A.I R. 1939 Lah. 147. 

- S. 99 (2)— Water tax—If a tax on pro¬ 
perty. 

Water tax is payment for water received and 
not a tax on property, for the notification impos¬ 
ing the tax provides that the tax shall not 
be levied in respect of such period during which 
water, owing to shortage of supply or any other 
cause, has not been available. (Norman.) Can¬ 
tonment Board, Nasirabad v. Shri Narain 

0 T . 1939 A.M.L.J. 1. 

•-S. 104—Illegality and irregularity—Condo¬ 

nation—Test. See Cantonments Act, Ss. 66 and 
104. 1939 A M.L.J. 1. 

— S. 106 (c)—// ultra vires— Government of 
India Acts 1919, Ss. 45-^4 and 84 (2)— India and 
Burma (Transitory Provisions) Order , 1937 and 
Government of India (Adaptation of Indian 
Laws) Order, 1937— Effect of. 

Under the Devolution Rules framed under the 
Government of India Act, 1919, ‘cantonments’ 
was a central subject and so were 'criminal law 
including procedure and all other matters not in¬ 
cluded among provincial subjects. On the other 
hand, ‘administration of justice’ was a provincial 
subject and in express terms included constitu¬ 
tion, powers, maintenance and organisation of 
Civil and Criminal Courts, subject to legislation 
by the Indian Legislature as regards Courts of 
criminal jurisdiction. The Indian Legislature 
passed an enactment, the Cantonments Act (II of 
1924), S. If6 (c) of which provided for the for¬ 
mation of cantonment funds to which were to be 
credited all fines recovered from persons con- 
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victed of certain offences committed within each 
cantorn ent. The United Provinces instituted a 
suit against the Central Government represented 
by ihe Governor-General in Council for a decla¬ 
ration that S. 1C6 (c) of the Cantonments Act 
! was ultra vires the then Indian Legislature, that 
I all fines imposed and realised by Criminal Courts 
for offences committed within the cantonment 
areas should be credited to the provincial 
revenues and that the plaintiffs were entitled to 
recover and adjust all such sums wrongly cre¬ 
dited to the cantonment funds since 1924. 

Held, (t) that under the Devolution Rules fines 
imposed by Criminal Courts could be properly 
credited to provincial revenues as receipts ac¬ 
cruing in respect of the administration of justice 
cnly if rot otl erwise appropriated by competent 
authority; the central subject ‘criminal law, in- 
cludir g criminal procedure’ included the power 
to legislate with respect to the destination of 
fines imposed for criminal offences, and S. 106 (c) 
of the Act was not ulUa vires ; (ii) even assum¬ 
ing that S. 1C6 (c) related to a provincial subject 
under the provisions of S. 84 (2) of the Govern¬ 
ment of India Act, 1919, the competence of 
Indian Legislature to enact that section could not 
be questioned in a Court of law; (m) that as 
S. 1C6 (c) was a law in force immediately before 
the commencement of Part III of the Constitu¬ 
tion Act, under the India and Burma (Transitory 
Provisions) Order, 1937, para. 4 (a), such fines 
credited to the contonment funds must be 
deemed not to form part of the revenues of the 

United Provinces till 31st of March, 1939; (iv ) 
as S. 106 (c) has been deleted by the Government 
of India (Adaptation of Indian Laws) Order, 
1937, all such fines must be credited to the pro¬ 
vincial revenues from 1st April, 1939. (Gwyer, 
C.J., Sulaiman and Varadachariar , JJ.) The 
United Provinces v. The Governor-General in 
Council. 1939 F.C.R. 124=11 R.F.C. 44 (2)= 
180 I.C. 863=5 B.R. 554=40 Cr.L.J. 403=1939 
O.L.R. 246=2 Fed.L.J. 123=50 L.W. 209= 
1939 P.W.N. 555=1939 M.Cr.C. 213=1 L.R. 
(1939) Kar. 98=1939 M.W.N. 750=A.I.R . 1939 
F.C. 58=(1939) 2 M.L.J. (Supp.) 1.3 

—-- Ss. 210 (1) (g) and 213 —Person served 

with notice prohibiting him from selling" fruit — 
Person allowed to continue business on represen¬ 
tation—Person applying for licence without pay¬ 
ing prescribed fee—No licence issued—Summary 
trial and conviction — Legality. 

A person was served with a notice by the 
Cantonment Authority prohibiting him from sell¬ 
ing fruit in his shop. The person represented to 
the authority that he had been carrying on busi¬ 
ness for a long time whereupon he was allowed 
to continue business. He then applied to the 
authority for a licence but did not pay the pres¬ 
cribed fee and no licence was issued. He was 
tried summarily under Ss. 210 (1) (g) and 213 
and was convicted. 

Held, that the conviction could not be inter** 
fered with in revision as under the ciicumstances 
the person could not take advantage of S. 210 (3) 
owing to his own conduct in applying for licence 
and not taking it out subsequently. 

Held, further, that the case should not have 
been tried summarily as the question of compen¬ 
sation might have arisen under certain circum¬ 
stances. (Jai Lai, J .) Naru Ram v. Executive 
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CANTONMENTS ACT (1924). S. 236. 

Officer, Cantonment Board, Multan Canton¬ 
ment. 175 I.C 544=10 R.L. 742=39 Cr.L.J. 
653=A.I.R. 1938 Lah. 427. 

-S. 236 (1)— Pimp — Liability to prosecution. 

There is nothing in the wording of S. 236 (1) 
which requires that the person importuning must 
importune to the commission of sexual immora¬ 
lity with himself or herself. A.I.R 1926 Bom. 
227, Rel. on. ( Allsop and Ganga Nath, J J.) Em¬ 
peror v. Narain. 58 All 684=160 I.C. 884=8 

R. A 670 (2 )=37 Cr L.J. 372=1936 A.L.J. 193= 
1936 A W.R. 115=1936 A.Cr.C. 38=1936 Cr.C. 
132=1936 All. L.R. 189=A.I.R. 1936 All. 129. 

-S. 236 (2)— Proper complaint — Require- 

ments. 

A complaint under S. 236 was sent in writing by 
a Regimental Provost Sergeant to a Sub- 
Inspector of Police who forwarded it in original 
to the Magistrate. The Magistrate acted upon 
the complaint. The Regimental Provost Sergeant 
was a member of the military police and was 
authorised to make complaints under S 236. A 
part of the offence was committed in presence of 
this officer 

Held, that a proper complaint was made to the 
Magistrate in accordance with the provisions of 

S. 236 (2). {Allsop and Ganga Nath.JJ.) Em¬ 
perors. Narain. 58 All. 684=160 I.C. 884=8 
R.A. 670 (2)=37 Cr.L.J. 372=1936 A.L.J. 193 
=1936 A11.L.R. 189 = 1936 A.W.R. 115=1936 A. 
Cr. C. 38=1936 Cr. C. 132=A.I.R. 1936 All. 
129. 

——S. 259— Magistrate acting under — Jurisdic¬ 
tion — Limits. 

A Magistrate acting under S. 259 of the Can¬ 
tonments Act has jurisdiction to decide whether 
the conditions under which the Cantonment 
Authority can resort to him are fulfilled or not. 
But he is not entitled to go into questions for 
which a separate remedy exists under the Act to 
the person from whom recovery is sought. 
(Weston.) Kishen Lal v. Cantonment Board, 
Nasirabad. 1938 A.M L.J. 18. 

- -S. 259— Remission of tax — Revocation — 

Claim to recover money due—Nature of. 

Where there is a revocation of certain remis¬ 
sion of tax and the Cantonment Board applies 
under S. 259 of the Cantonments Act for re¬ 
covery of the amounts due, its claim is only for 
arrears of taxes. The circumstance that the 
amount was once remitted does not change the 
nature of the claim. (Weston.) Tara Chandv. 
Cantonment Board, Nasirabad. 1938 A.M.L.J. 
-106. 

——-S. 259— Scope of — If confined to arrears 
prior to amendment. 

S. 259 of the Cantonments Act is not neces¬ 
sarily confined to arrears of taxes due prior to 
the amendment. The amenlment creates no 
fresh liability to pay nor does it in any way en¬ 
large the liability. It merely provides a proce¬ 
dure for recovery. (Weston.) Tara Chand v. 
Cantonment Board, Nasirabad. 1938 A.M.L.J. 

106. 

-S. 280— Rules—Land Administration Rule, 
R. u —Letter by Government of India and Reso¬ 
lution by Cantonment Board condoning encroach- 
ment ~If confer title on person encroaching. 

- When persons encroach on cantonment land, 
mere condonation by the Cantonment Board can- 
not confer on those persons title to the land en- 
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croached upon. A letter by the Government of 
India to the Cantonment Board reciting that the 
encroachments have been condoned by lapse of 
time does not confer any title to the land on the 
person encroaching; the letter is not law but only 
an executive instruction to the Board ; nor does 
a resolution by the Cantonment Board passed in 
pursuance of such a letter reciting that the en¬ 
croachment is “old and condonable”, confer any 
legal title on the person encroaching. Title to 
land cannot be conferred by condonation. (Nor¬ 
man). Nanga v. Amra and Cantonment Board, 
Nasirabad. 1936 A M.L.J. 44. 

CANTONMENTS (HOUSE ACCOMMO¬ 
DATION) ACT (VI OF 1923), S. 4—Applica¬ 
bility—Licences given under General Order 
No. 179. 

Cantonments (House Accommodation) Act, 
1923, S. 4, clearly does not apply to a licence 
under General Order No. 179 unless the Secretary 
of State and the other party entitled consent to 
be bound by the terms of the Cantonments 
(House Accommodation) Act and consent in 
writing. (Young, C.J. and Monroe, J.) Shamas- 
ul-Nihar Fazal Elahi v. Secretary of State. 
164 I.C. 1046=9 R.L. 187=A I.R. 1936 Lah. 
582. 

- ~S. 7 — Reasonable rent — Criterion. 

The best criterion for arriving at a reasonable 
figure of rent of a house is to find out the rent 
of bungalows in the locality. (Mir Ahmad, J.) 
Attar Singh v. Secretary of State. 182 I.C. 
566=12 R. Pesh. 6=A.I.R. 1939 Pesh. 22. 

- S. 15 —Landlord contesting question of 

rent—Provision for payment to hint of rent fixed 
by officer—Need for. 

There should be some provision in the Act 
that where a house has been taken over and the 
question of rent is contested by the landlord the 
amount fixed by the officer commanding should 
be paid to the landlord without prejudice to his 
right to fight in Court the question of the en¬ 
hancement of the rate of rent. (Mir Ahmad, Jj 
Attar Singh v. Secretary of State. 182 I.C. 
566=12 R. Pesh. 6=A.I.R. 1939 Pesh. 22. 

-— S. 15 —Reference under—Mortgagee not in 

possession of property acquired on lease //_ 
necessary party. 

The Cantonments (House Accommodation) Act 
only refers to an owner. A notice is issued to_ 
an owner and if there is any person in occupation, 
to the occupier, and it is the owner alone who 
can make a reference to the Civil Court. Hence 
in a reference under S. 15 the owners are not 
bound to make a mortgagee who is not in pos¬ 
session of the property acquired on lease a 
party and his non-joinder will not defeat the 
suit, although it is advisable that the mortgagee 
should be added under O. 1, R- 10, C. P. Code, not 
as necessary party but as a person whose presence 
before the Court is necessary “in order to enable 
the Court effectually an! completely to adjudi¬ 
cate and settle all the questions involved in the 
suit.” (Mir Ahmad, A.J.C.) Ganga Ram v. 
Secretary of State. 167 I.C. 158—9 R. Pesh. 
80=A.I R. 1937 Pesh. 17. 

CARRIAGE OF GOODS BY SEA ACT 
(XX VI OF 1925), S. 2, Art. IV, R. 2 (q) — Ap¬ 
plicability and scope-Lighter transporting goods 
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from zvharf to steamer lying at anchor in the 
roads—Loss of goods due to fault of tindal — 
Liability of owners of lighter. 

The rules made under the Carriage of Goods by 
Sea Act of 1925, apply by reason of S. 2 ot that 
Act, only to the carriage of goods by sea in ships 
carrying goods from any port in British India to 
any other port whether in or outside British 
India. A lighter transporting goods from the 
wharf to a steamer lying at anchor in the roads 
does not come within the purview of S. 2 of the 
Act. Even if the lighter be held to be a “ship” 
cl. (q) of R. 2 of Art. IV of the schedule to that 
Act would make the owners of the lighter liable 
for the loss caused by the fault of their agent, 
the tindal. A common carrier is liable for the 
loss of goods entrusted to him for carriage unless 
the loss be due to an act of God or of the King's 
Enemies. {Wadsworth, J .) Dhanammav. Coro- 
mandal Co., Ltd., Cocanada. 1939 M.W.N. 216 
=185 I.C. 16=12 R.M. 517=49 L.W. 341=A.I. 
R. 1939 Mad. 401=(1939) 1 M.L.J. 235. 

— Sch. I, Art. Ill, Para 6— Construction — 
Period of one year—If can be extended. 

The period of one year fixed in Para. 6, Art. 3, 
Sch. I is to be construed strictly and is not to be 
allowed to be extended by vague and indefinite 
arguments and pleas. Where a ship leaves the 
port on a particular date, she must be deemed to 
have delivered the*cargo to the consignees within 
the meaning of para. 6, Art. 3, and it is not open 
to the consignees to take advantage of a survey, 
which has been unduly dela>ed, in order to extend 
the period of time. (Davis, J.C. and Mehta , A.J. 
C.) Haji Shakoor v. Volkart Bros. 168 I.C. 
330=9 R.S. 233=30 S.L.R. 345=A.I.R. 1937 
Sind 11. 

-Sch. I, Art. Ill, Para. 6— Port trust—If 

agents of shipowners. 

The Port Trust are not the agents of the ship¬ 
owners to hold identified and ascertained consign¬ 
ments indefinitely at the will of the consignees, so 
as to make the shipowners liable for the loss 
caused to the consignments, although in parti¬ 
cular cases it may well be that they are agents of 
the shipowners for the limited purpose of identi¬ 
fying and delivering the consignments mixed to¬ 
gether. (Davis, J.C. and Mehta, AJ.C. ) Haji 
Shakoor v. Volkart Bros. 9 R.S. 233=30 S.L. 
R. 345=168 I.C. 330=A.I.R. 1937 Sind 11. 

--Sch. I, Art. HI, Para. 6—‘ Removal ’— 

Meaning. 

The word ‘removal' in Para. 6, Art. Ill, Sch. I, 
Carriage of Goods by Sea Act, means physical 
removal. (Davis, J.C. and Mehta, AJ.C.) Haji 
Shakoor v. Volkart Bros. 9 R.S. 233=30 S.L. 
R. 345=168 I.C. 330=A.I R. 1937 Sind 11. 

•CARRIER— Common carrier—Motor bus service 
essentially intended for carriage of passengers — 
Proprietor of —If common carrier in respect of 
goods—Consignment of goods handed to conduc¬ 
tor of bus for delivery to person calling for it at 
specified place—Liability for loss. 

The proprietor of a motor bus service, which 
is essentially intended for the carrying of pas¬ 
sengers and their luggage or goods, if any, cannot 
he regarded as a common carrier so far as trans¬ 
port of goods is concerned. If the conductor of 
a bus belonging to such a service on his own res¬ 
ponsibility, accepts a consignment of goods from 
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a person other than a passenger undertaking to 
deliver it to a person who would call for the same 
at a specified place, and takes payment for such 
transport, issuing a ticket to the consignor in the 
same way as to a passenger who has luggage, and 
the consignment miscarries, the proprietor cannot 
be treated as a common carrier so as to make 
him liable for the act of the conductor in his 
employ. The matter is one between the consignor 
ann the conductor, and the proprietor is not res¬ 
ponsible on any such contract to which he is not 
a party. (Abdul Ghani, J.) Maddappa v. Firm 
of Ramiah Setty and Srikanta Setty. 17 Mys. 
L.J. 284. 

CARRIERS ACT (III OF 1865). S. 2—Appli¬ 
cability—State*Owned Railways. See Limitation 
Act, Arts. 3(Lvnd 31.^ I.L.R. (1937) 2 Cal. 614. 
~—~S. 3— Public lorry—Loss of goods in — 
Liability for—Contract Act, Ss. 151 and 152. 

Where a passenger in a public lorry entitled to 
transport himself and certain luergage without 
extra charges, loses his luggage (in this case a 
hold all). 

Held, that the owners of the lorry were com¬ 
mon carriers, and so were liable for the loss of 
goods. (D. R. Norman.) Vakil & Co. v. Maha 
Narain. 1937 A.M.L.J. 56. 

-S. 10— Notice under — If a part of the cause 

of action—Statement as to its issue if can be 
implied. 

In a suit against persons alleged to be common 
carriers within the meaning of the Carriers Act, 
for the loss or injury to goods entrusted to them 
for carriage, it is not necessary for the plaintiff, 
as in the case of S. 80, C. P. Code, to expressly 
state in the plaint that he has issued a notice 
under S. 10, Carriers Act. Such an averment is 
implied under O. 6, R. 6, C. P. Code, and it is for 
the defendants to deny in their written statement 
according to O. 8, R. 2. that they are common 
carriers or to raise the plea of the absence of 
notice. Where they fail to do so, the onus is on 
them to prove and to show that they took good 
care in the carriage of the plaintiff's goods. 
(Roberts, C.J. and Dunkley, J.) UBa Tin v. U 
Tun On. 178 I.C. 739=11 R R. 266=A.I.R. 1938 
Rang. 437. 

CASTE DISABILITIES REMOVAL ACT 
(XXI OF 1850)—Change of religion—Effect on 
guardianship of minor children—Inapplicability 
of rule in Jammu and Kashmir. See Hindu Law 
—Guardianship. 41 P.L.R. J. & K. 33. 

- Scope of. See Malabar Law—Conversion 

of a Member. 46 L.W. 772. 

-S. 1— Person changing religion—Law 

governing succession of his children. 

The Caste Disabilities Removal Act of 1850 
applies only for the benefit of the person who 
changes his religion. In other words, when once 
a person has changed his religion and changed his 
personal law, that law will govern the rights of 
succession of his children. ( Bennet and Harries , 
//.) Mahomed Abdul Aziz Khan v. Mahbub 
Singh. 160 I.C. 48=8 R.A 544=1936 A.L.J. 
488=1936 A.W.R. 198=A.I.R. 1936 All. 202. 

CASTE PANCHAYAT—Defamation by ex- 
communication. See Penal Code, S. 499, Excep 
9. 49 L.W. 268=1939 M.W.N, 127. 

CATTLE TRESPASS ACT(I OF 1871), S. 10 
— Applicability—Proprietor of private protected 
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■fc est or embankment — If “ cultivator or occu¬ 
pier.” 

The proprietor of a private protected forest or 
of an embankment is an occupier of land within 
the meaning of S. 10 of the Cattle Trespass Act. 
There is no reason why he should not be regarded 
as the occupier of land which he has reserved for 
afforestation. Similarly the occupier of land 
used as an embankment who builds or maintains 
an embankment. In either case, S 10 applies to 
cattle doing damage, whether in the forest or in 
the embankment. (Courtney Terrell, C J. and 
James, J.) Gopal Sethi v. Hrudanand Maha- 
patra. 1939P.W.N. 295=20 Pat.L.T. 340. 

- S. 10 —Seizure—Legality— Extent of 

damage — Relevancy. See Cattle Trespass Act, 
Ss. 22 and 10—Right to Compensation. 1939 
O.W.N. 150. 

■-Ss. 20 and 22— Complaint under S.22 — 

Forum—Presentation to wrong Court—If cured 
by S. 537, Cr. P. Code. 

Where a complaint mainly under S. 22 of the 
Cattle Trespass Act, though Ss. 323 and 504 of 
the Penal Code were also mentioned, is presented 
to a panchayat Court within time, but which by 
reason of S. 17 of the U. P. Village Panchayat 
Act was not competent to entertain it, and it was 
subsequently transferred to the proper Court, the 
presentation is not proper and cannot be cured by 
S. 537, Cr, P. Code. ( Thomas, C.J. and Yorke , 
J.) Mehdi Husain v. Emperor. 175 I.C. 662= 
1938 O.W.N. 596=1938 A.Cr.C. 51 = 11 R.O. 
2=1938 O.L.R. 303=39 Cr.L.J. 827=A.I.R. 
1938 Oudh 183. 

-S. 21 — Requirements—Non compliance with 

—Effect on limitation. 

S. 21, Cattle Trespass Act, enjoins the District 
Magistrate to summon the person complained 
against and make an inquiry into the case; but 
non-compliance with provisions of this section 
does not affect the merits of the case. If the 
non-compliance with the provisions of S. 21 has 
the effect of making the order of District Magis¬ 
trate illegal, any suit for compensation on that 
account would clearly be governed by Art 2, 
Limitation Act. If on the other hand it does not 
affect the legality of the District Magistrate's 
order, no suit would be competent. ( Addison 
and Din Mohammad, JJ.) Amar Singh v. 
Deputy Commissioner, Gujranwala. 169 I.C. 
922=10 R.L. 57=39 P.L.R. 915=A.I.R. 1937 
Lah. 748. 

- S 22 —Amount of compensation—Fees paid 

by complainant to pleader—If to be included. 

In assessing the amount of compensation to be 
awarded under S. 22 of the Cattle Trespass Act, 
a Magistrate is not at liberty to include in the 
compensation payable the fees paid by a comp¬ 
lainant to the pleader employed by him for the 
purpose of the prosecution of his case. ( Pand - 
rang Row , J.) Venkatesalu Naidu v. 
Chittappa. 1938 M.W.N. 831=48 L W 214= 
177 I.C. 896 (1)=11 R.M. 390=39 Cr.L.J. 956 
(1)=1938 M. Cr. C. 235=A.I.R. 1938 Mad. 

820=0938) 2 M.L.J. 285. 

-S. 22— Award of compensation — Specific 

claim — Necessity—Imprisonment in default of 
payment of compensation — Legality. 

Compensation under S. 22 of the Cattle Tres¬ 
pass Act cannot be awarded unless a specific claim 
therefor is made by the complainant in respect of 
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loss caused by the seizure of cattle. Further, it 
is not competent to a Magistrate to pass under 
S. 22 a sentence of imprisonment, for default in 
payment of compensation. ( Thomas , C.J.) 

Baijoo v. Emperor. 14 Luck. 325=178 I C. 722 
= 11 R O 125=40 Cr.L.J. 141 = 1938 O L.R. 512 
= 1938 A.W.R. (C.C.) 123=1938 O.W.N. 1130 
= 1938 O.A. 915=A.I R. 1939 Oudh 37. 

-Ss. 22 and 10— Right to compensation — 

Requisites—Smallness of damage, if makes seizure 
illegal. 

For compensation to be given under S. 22 of the 
Cattle Trespass Act, there must be a finding that 
the seizure or detention of the cattle was illegal, 
that is to say, the seizure was not in accordance 
with S. 10, Cattle Trespass Act. Where the ques¬ 
tion is whether the cattle were doing damage to 
the crop, the fact that the damage was likely to 
be small, cannot render the seizure illegal. If in 
law one is entitled to impound the cattle, the 
smallness of the damage or any consequent un¬ 
reasonableness of the impounding, is no ground 
for awarding compensation. ( Hamilton, J.) 
Ram Chandra Singh v. Emperor. 1939 O.W. 
N. 150=1939 A.W.R. (C.C.) 56=1939 O.A. 289 
=1939 A.Cr.C. 81. 

-S. 24— Conviction under—Finding of 

daynage done by cattle—Necessity for. 

It is essential to a conviction under S. 24 of the 
Cattle Trespass Act that there should be a clear 
finding of damage done by the trepassing cattle. 
(Dhavle, J.) Chokat Ahir v. Suraj Singh. 186 
I.C. 182=6 B.R. 301 = 12 R.P. 474=1940 P.W. 
N. 271=41 Cr L.J 257=A.I.R. 1940 Pat. 299. 
CENTRAL PROVINCES ACTS, ETC. 
Borstal Act (IX of 1928). 

Civil Circulars. 

Courts Act (I of 1917). 

Court of Wards Act (XXI of 1899). 

Debt Conciliation Act (II of 1933). 

Excise Act (I of 1915). 

Land Alienation Act (II of 1916). 

Land Records Manual. 

Land Revenue Act (XVIII of 1881). 

Land Revenue Act (II of 1917). 

Land Revenue Manual.* 

Local Fund Audit Act. 

Local Self-Government Act (IV of 1920)., 
Money Lenders Act (XIII of 1934). 

Motor Vehicles Taxation Act. 

Motor Vehicles Taxation Rules (1927). 
Municipal Act (II of 1922). 

Protection of Debtors Act (1937). 
Reduction of Interest Act (XXXII of 
1936). 

Revenue Book Circular. 

Revenue Manual. 

Tenancy Act (I of 1920). 

C. P. and Berar Prohibition Act (1938). 

C. P. and Berar Sales of Motor Spirit and 
__ Lubricants Taxation Act (1938). 

CENTRAL PROVINCES BORSTAL ACT 
(IX OF 1928), S. 5— Scope—Order of detention 
for non-payment of fine — Legality. 

S. 5 of the C. P. Borstal Act authorises deten¬ 
tion only in lieu of transportation or imprison¬ 
ment. There is no provision in it for any deten¬ 
tion in default of payment of fine imposed, An 
order of detention in default of payment of fine 
is therefore illegal and liable to be set aside. 
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(' Gruer, J.) Emperor v. Pannalal. 173 I.C. 
899=10 R.N. 334=39 Cr.L.J. 427 (1) = 1938 N. 
L.J. 8=A.I.R. 1938 Nag. 131. 

-- -S. 10— Scope—Detention in Borstal in¬ 

stitution—T erm served—Subsequent order for 
detention—Legality. 

Under S. 10 of the C. P. Borstal Act, a person 
who has been once detained and has served his 
term in a Borstal institution cannot be detained 
again. A second order for such detention is 
illegal. {Bose, J.) Emperor v. Ramchand. 19 
N.L.J. 162. 

CENTRAL PROVINCES CIVIL CIRCU- 
LARS —Circulars 2-4, Para. \\—Suit dismissed 
against, all defendants with costs—Only one 
counsel's fee should be awarded to them. 

Where there are more than one defendant, each 
represented by separate pleader, and there is a 
simple direction in the judgment that the suit is 
dismissed with costs, only one counsel’s fee 
should be allowed and the fee is apportionable 
equally among all the defendants. {Stone, C.J. 
and Vivian Bose , J.) Hargovind Dullabh Jiwan 
v. Kikabhai Rahimtullah. I.L.R. (1938) Nag. 
348=176 I.C. 257=11 R.N. 45=A I.R. 1938 
Nag. 84. 

CENTRAL PROVINCES COURTS ACT (I 
OE 1917), Ss. 14 and 26— District Judge and 
Additional District Judge — Distinction—Appeal 
presented to latter, when presentation should be to 
the former , if in order 

S. 14 of the Central Provinces Courts Act only 
enumerates three classes of Subordinate Civil 
Courts. One of such classes is the District Court. 
When it is presided over by more than one Judge, 
the Chief Judge of that Court is called the Dis¬ 
trict Judge and the others are called Additional 
District Judges. S. 26 of the Act makes a dis¬ 
tinction between the District Court and the 
jurisdiction of the Additional Judge to that 
Court. So the Additional Judge is clearly a 
judge of the District Court although his power 
to exercise the jurisdiction of the District Court 
is restricted. Whenever the Additional Judge 
hears and determines an appeal, the appeal would 
be deemed to be heard and determined by the Dis¬ 
trict Court to which he is an Additional Judge. 
So when an appeal is presented to an Additional 
Judge when it ought to have been presented to 
the District Judge it could not be said to have 
been presented to an improper Court. (A Hyogi, 
J.) Ghulabchand v. Kishani.al. I.L.R (1939) 
Nag. 306=181 I C. 556=11 R.N. 476=1938 N.L. 
J. 454=A.I.R. 1939 Nag. 42. 

—-Ss. 16 and 26 —Appeal filed before Addi¬ 

tional District Judge—If properly presented. 

An appeal was wrongly filed before an Addi¬ 
tional Disirict Judge at one place and was 
admitted by him. The District Court transferred 
it to an Additional District Judge at another 
place, having proper jurisdiction. 

Held , that Additional District Judges did not 
form separate Courts but were attached to the 
District Court and formed part of it. Their 
powers were not necessarily as extensive as those 
of the District Judge himself but a mere curtail¬ 
ment of powers by executive orders could not 
constitute a separate C< urt. A presentation to an 
AdditionalDistrictJudge was really a presentation 

o, D.—48 
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to the District Court itself for purpose of limita¬ 
tion. {Bose, J.) ZuMBERLAL CHHOTELAL V 
SlTARAM. I.L.R. (1937) Nag. 219=171 I r 371 
=10 R.N. 109=A.I.R 1937 flag. 80. 

CENTRAL PROVINCES COURT OF 
WARDS ACT (XXI OF 1899), Ss. 30 and 27— 
Su.t on behalf of Ward—Mistake in the nan e of 
Ward—Am^dment, if can be allowed. See C P 

Scope of. 175 I.C. 911=A.I.r; 

1938 Nag. 458. 

CENTRAL PROVINCES DEBT CON- 
^ki^TION ACT (II OF 1933)— Execution 
sale—Conciliation Board if can to interfere after 
sale. 

Quaere Whether once a sale in execution has 
been held, the Debt Conciliation Board can inter- 

fere. (N . Gordon , R.M .) Tukaram v . Mohan- 
lal. 19 N.L.J. 174. 

-- Jurisdiction o f Debt Conciliation Board- 

Applicant not agriculturist—Jurisdiction of Board 
—Omission of decree-holder to object—Subse¬ 
quent objection in Civil Court—If precluded. 

The C. P. Debt Conciliation Act was enacted to 
make provision for the setting up of Debt Con¬ 
ciliation Boards to give relief to agricul¬ 
turist debtors. The Debt Conciliation Boards 
set up by the Act must confine their activities 
only to cases where the debtors are agricul¬ 
turists. If the*applicant for relief is not 
a r ^btor, i.e., a person whose main source 
ot livelihood is agriculture, the Act would 
not apply to him, and the Conciliation Board 
would have no power to afford him any relief. 
Ihe Board has absolutely no jurisdiction in a 
case where the judgment-debtor applicant is not 
an agriculturist. The fact that the decree-holder 
omits to protest against the Board’s exercising, 
jurisdiction in the matter cannot confer on the 
Board a power which it did not possess under the 
Act and does not preclude him from raising the 
question of jurisdiction before the Civil Court 
sitting in execution or the Civil Court from con¬ 
sidering and trying the issue as to jurisdiction. 
(Niyogi, J .) Tika Ram v. Ganpat Sahai 182' 

I. C. 81=11 R.N. 499=1938 N.L.J. 17=AIR 

1938 Nag. 373. J 

- Nature of measure—Mode of interpreta¬ 
tion. 

The Central Provinces Debt Conciliation Act is 
a coercive measure intended to affect vested 
interests and rights and to bring pressure to bear 
upon creditors to effect a settlement with their 
debtors ; therefore however beneficent it may be 
to the debtors, it acts detrimentally to the creditors 
and hence the Act must in accordance with the usu¬ 
al rules of construction, be construed strictly. Any 
ambiguity in its clauses must therefore be resolv¬ 
ed along lines which interfere as little as possi¬ 
bly with existing rights unless the contrary is un¬ 
mistakably indicated in other parts of the Act. 
(Niyogi and Bose, JJ.) Akbari Ali v. Seth 
Sobharam. i L.R. (1939) Nag. 654=1939 NL 

J. 283=A.I R. 1939 Nag. 282. 

—— Ss. 2 (e) and 8 (2)—“Debt”—Liability 
under partition decree. 

The definition of “debt” in Cl. (e), S. 2 is wide 
enough to include any liability for a cash pay¬ 
ment on account of net cash and compensation 
tor equalization of shares under partition decree 
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and the decree-holder entitled to realise such 
amount due is a creditor. ( Pollock , J.) 'Panna- 
lal v. Batjnath. I.L.R. (1937) Nag. 76=165 I. 
C. 412 (1)=9 R.N. 77=A.I.R. 1936 Nag. 145. 

-S. 2 (e)—“ Debt" — Liability to render 

accounts of village profits—Suit against Larnbar- 
dar village profits—Reference to Conciliation 
Board — Competency—Jurisdiction of Civil Court. 

The word “debt" as defined by S. 2 (e) of the 
C. P. Debt Conciliation Act does not include a 
liability that may be found due on taking accounts 
of village profits. A suit for village profits, 
which is primarily one for rendition of accounts 
by the agent to the principal, cannot therefore be 
referred to the Debt Conciliation Board. Nor 
has the Board any jurisdiction to compel a lam- 
bardar to render accounts, which is a matter 
purely within the jurisdiction of the Civil Court. 
S. 16 (a) (1) of the Act is not a bar to the enter¬ 
tainment of the matter by the Civil Court which 
is the only authority having jurisdiction to en¬ 
quire into the issue as to whether a special tribu¬ 
nal acts within its powers or not. ( Niyogi , AJ. 
C.) Babu Sakharam v. Shrinandan Lal. 167 

I. C. 843=9 R.N. 223=19 N.L.J. 16. 

-Ss. 2 (e) and 15— Debt — Personal debts of 

deceased coparcener of joint Hindu family— 
Surviving coparceners' liability—Issue of a certi¬ 
ficate in respect of — Effect. 

The surviving coparceners in a joint Hindu 
family are not liable lor the personal debts of a 
deceased coparcener. As such they cannot apply 
under the Debt Conciliation Act for there is ‘no 
debt" within the meaning of S. 2 ( e) of the Act. 
But if they apply in respect of such a debt and 
obtain a certificate under S. 15 (1) of the Act, it 
is in respect of a debt which is not the debt of the 
applicants under the Act and hence is beyond 
the Board's jurisdiction and is ineffective. ( Grielle , 

J. ) Bapusaheb v. Bhagjrathisao. 1939 N.L.J. 
458=A.I.R. 1940 Nag. 38. 

-S. 2 (e)— 'Debt' if excludes arrears of rent. 

Thedefinition of ‘debt’does not exclude arrears 
of lent. ( Niyogi , J.) Chandanlal v. Sambhaji. 
1938 N.L.J. 360. 

-S. 4 — Applicability—Insolvency procee¬ 
dings. 

The expression “any suit or other proceedings" 
in S. 4 does not apply to insolvency proceedings 
because they are not in respect of any “debt". 
( Niyogi , J.) Chhotfxal v. Nathuram I.L.R. 
(1938) Nag. 165 = 172 I.C. 697=10 R.N. 241=20 
N.L.J. 252=A I R. 1937 Nag. 288. 

-— S. 4 — Duty of Debt Conciliation Board — 

Bona fides of applicant — Scrutiny of. 

The Debt Conciliation Act lends itself to abuse 
and fraud very easily, and must be very strictly 
construed and vigilantly applied by the special 
authority created by the Act. The Debt Conci¬ 
liation Boards should therefore be alert and 
should first satisfy themselves about the bona 
fides of every application for settlement of debts. 
( Niyogi , J.) Tika Ram v. Ganpat Sahai. 182 
I.C. 81=11 R.N. 499=1938 N.L J. 17=A I.R. 
1938 Nag. 373. 

-S. 4— Fraud on Court — Purchase of land 

for purposes of jurisdiction—Parties admittedly 
agriculturists. 

Where the parties were admittedly agricul¬ 
turists, the fact that they bought a bit of property 
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with a view to give jurisdiction to a particular 
Board, or to acquire the requisite qualification to 
apply, would not make the act of purchase a fraud 
upon the Court. ( Niyogi , /.) Balwant v. Tuka- 
ram. 1938 N L. J. 235. 

-S. 4— Right to apply to under — "Debtor" — 

Person earning livelihood as pleader's clerk for 
many years—Acquisition of tenancy for purpose 
of application—Right of such person to apply. 

A person who has been earning his livelihood 
as a pleader's clerk for many years and as a pri¬ 
vate servant and who acquires some tenancy land 
only to enable himself to apply for settlement of 
his debts, is not an agriculturist and is not a 
debtor entitled to apply under S. 4 of the Act. 

( Niyogi , /.) Tika Ram v. Ganpat Sahai. 182 
I.C 81=11 R.N. 499=1938 N.L.J. 17=A.I.R. 
1938 Nag. 373. 

-(as amended by Act XV of 1936), Ss. 7 

and 7-A— Scope — If retrospective — Effect on 
power of Civil Court. 

S. 7-A, introduced by the amending Act XV of 
1936, cannot have retrospective effect; but in 
cases where it applies the result is that it is not 
open to any Civil Court to say that the Board had 
not in fact jurisdiction. ( Pollock , J.) Shivdin 
v. Ram Rattan. 20 N.L.J. 57=170 I.C. 905= 
10 R.N. 85=A.I.R. 1937 Nag. 259. 

-(as amended by Act XV of 1936), Ss. 7-A, 

8(1) and 8 (2)— Application for conciliation for 
debt—Notices issued to creditors—Creditors for¬ 
ming joint Hindu family, two of them being major 
and third minor —Mother of minor described as 
his guardian—No guardian appointed according 
to 6.32, C.P. Code, to represent minor—Order 
discharging minor's share—Suit by assignee of 
debt for its recovery—Civil Court's jurisdiction to 
question Board's procedure. 

When S. 7-A of the Act does not apply, the 
Civil Courts have jurisdiction to consider whether 
the Board acted with jurisdiction, or not in a 
particular matter. On an application under the 
Act by a debtor, notices were issued to the credi¬ 
tors who formed a joint Hindu family but two 
of whom were major and the third a minor. 
The mother of the minor was described as his 
guardian both in the application and in the noti¬ 
ces. No one appeared on behalf of the minor. 
The Board refused to accept the other two major 
members of the family as representatives of the 
minor and without appointing a guardian for the 
minor under O. 32, C. P. Code, passed an order 
under S 8 (2) discharging the minors share of 
the debt. On a suit being instituted by an assig¬ 
nee of the debt for its recovery, the lower Court 
dismissed the suit with respect to the minor s 
share in the debt holding that it had no jurisdic¬ 
tion to question the procedure of the Board. 

Held, that the action of the Board was without 
j urisdiction and was not a mere irregularity in 
procedure. The minor was not represented by 
properly appointed guardian under O. 32, C. Jr. 
Code, and had been prejudiced by reason of his 
non-representation. The Civil Court had juris¬ 
diction to consider validity of the procedure fol¬ 
lowed by the Board and it could proceed in res¬ 
pect of the minor’s share. {Bose, J.) Kanhaiya- 
lal Hajarimal v. Govinda Tukaram. 174 i.G. 
962=10 R.N. 429=A.I.R. 1938 Nag. 203. . 
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—S. 7-A— Scope—Retrospective operation — 
Order of Conciliation Board discharging debt be¬ 
fore introduction of S. 7-A — Jurisdiction of Board 

If can be questioned in Civil Court in execution. 

S. 7-A of the C. P. Debt Conciliation Act has 
no retrospective operation. An order of the 
Debt Conciliation Board discharging a decree- 
holder’s debt before the introduction of S. 7-A 
into the Act, can therefore be challenged by the 
decree-holder as being without jurisdiction in the 
Civil Court executing the decree. (A Jiyogi, J.) 
Tika Ram v. Ganpat Sahai. 182 I.C. 81=11 

R. N. 499=1938 N.L.J. 17=A.I.R. 1938 Nag. 373. 
--(as amended by Act XV of 1936), S. 7-A 

Scope—Retrospective operation—Pending pro¬ 
ceedings—Application made prior to coming into 
force of section. 

S. 7-A of the Debt Conciliation Act, as amend¬ 
ed in 1936, does not apply to pending proceedings, 
i.e., proceedings arising out of an application 
under the Act presented prior to the date when 
the section came into force. The. right of a party 
to have the question of the jurisdiction of the 
Debt Conciliation Board decided by the Civil 
Court is a substantive and vested right, which 
every party had before the enactment of S. 7-A. 
The section takes away the jurisdiction of the 
Civil Court to determine this question and vests 
it exclusively in the Board. S. 7-A cannot there¬ 
fore have retrospective operation so as to affect 
the vested rights of parties in regard to pending 
proceedings. In the case of such proceedings, 
therefore, the Civil Court must itself determine 
whether the Board is legally seized of the pro¬ 
ceedings and has jurisdiction or not, if such a 
question is raised. (Bose and Puranik, JJ.) Lach- 
mansingh v. Durgaprasad. 20 N.L.J. 203. 

-*Sj8 —Delivery of movables to avoid attach¬ 
ment—Discharge of judgment debt under S. 8 of 
the Act — Decree-holder found to hav > knowledge 
of proceedings—Right of judgment-debtor to res¬ 
toration of movables. 

Where to avoid an attachment the judgment- 
debtor delivered certain movables to the decree- 
holder and later on the debt was discharged 
under S. 8 of the Debt Conciliation Act, the pro¬ 
ceedings of which, the decree-holder was found 
to be cognizant of, the j udgment-debtor is entitled 
to the restoration of the movables. ( Niyogi , /.) 
Azimmiya v. Naynya. 1938 N.L.J. 233. 

-Ss. 8 and 12 —Discharge of debt — Subse¬ 
quent wrong procedure—If affects discharge. 

S. 8 of the Central Provinces Debt Conciliation 
Act deals with an earlier stage in the proceedings 
than does S. 12. If a debt is discharged under 

S. 8 then clearly it is only the remaining debts to 
which an agreement of amicable settlement under 
S. 12 can apply. The phrase ‘to whom not less 
than 40 per cent, of the total amount of the deb¬ 
tor’s debts are owing’ must only mean debts 
which are owing at the time when the settlement 
is being effected. Where a debt has already been 
discharged under S. 8, subsequent wrong proce¬ 
dure with reference to S. 12 cannot affect the dis¬ 
charge. ( Gruer , J.) Sitaram v. Jagannath. 
1939 N.LJ. 78. 

--S. 8— Failure to file statement within time— 

Discharge of debtr—Application to revive also 
* dismissed — Re-agitation in Civil Court—If per¬ 
missible. 
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Where after the service of the notice a creditor 
fails to file his statement within the time allowed 
and the debt is discharged, and an application by 
him to revive the debt on the ground that the 
delay in filing the statement was due to a mistaken 
idea of the practice of the Board is also dismis¬ 
sed, it is not open to the aggrieved creditor to 
come to a Civil Court and re-agitate the m^fter. 
{Puranik, J.) Jawarchand z/. Tapiram. 1940 
N.L J. 256. 

-S. 8 and Civil Procedure Code (V of 

1908), O. 21, R. 2— Joint judgment-creditors — 
Right to a notice under S. 8—Release of debt by 
one—Others how affected. 

A joint judgment-creditor to whom notice was 
not issued is not bound by the proceedings taken 
before the Debt Conciliation Board. Hence 
where one of such joint creditors appears before 
the Board and says that he remits the debt and as 
a result no settlement is effected in respect of 
that debt, the others are not precluded when the 
debtor.applies under 0.21, R. 2, C P. Code, from 
appearing and opposing the entering up of satis¬ 
faction. (Niyogi, J ) Kama v. Narayan. 1939 
N.L.J. 399. 

-S. 8 —Notice to manager of joint family of 

two brothers—Statement by manager alone — 
Sufficiency. 

Where notice was issued to the manager alone 
of a joint family of two brothers, and he submits 
a statement of account, it is on behalf of the two 
brothers and there is no point in having the same 
statement sent twice over. There is thus no 
failure to submit a statement on behalf of either. 
(Gruer, J ) Tarachand v. Shrikrishna. 1939 
N.L.J. 225. 

-Ss. 8 and 9— Relative scope—Suit in Civil 

Court pending—Application by debtor to Concili¬ 
ation Board Creditor filing statement but not 

producing document evidencing debt—Effect _ 

Board declaring debt discharged — Legality — 
Jurisdiction of Court to proceed with suit. 

The penalties for failure to file a s'atement 
under S. 8, and for failure to produce the docu¬ 
ments under S. 9 of the Debt Conciliation Act, are 
distinct. The debt would be deemed to be dis¬ 
charged only incase the statement is not filed • 
the scope of S. 8 (2) is strictly limited to what 
is required by the creditor to be done under S. 8 
(1). When the creditor files a statement, but 
faUs to produce the document, the case falls 
under S. 9 and goes out of the scope of S. 8 and 
the Debt Conciliation Board has no power to dec¬ 
lare the debt having been duly discharged. Such 
an order is ultra vires and illegal and cannot 
affect the jurisdiction of the Civil Court in regard 
to a matter pending before it arising out of the 
same transaction. The Civil Court can therefore 
proceed with the pending suit as if the debt had 
not been discharged. ( Niyogi , J.) Ramlal v 

Seth Sheolal. 169 I.C. 323=10 R.N. 2=20 
N.L# J, 21. 

- -Ss. 8 and 15 —Scope—Debt Conciliation 
Board—Jurisdiction to declare debt discharged— 
Conditions. 

A Debt Conciliation Board has no authority to 
say that a debt is deemed to have been duly dis¬ 
charged except where the creditor has failed to 
comply with the provisions of S.8 (1), Debt Con- 
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ciliation Act. There is no provision in the Act 
under which a Board is entitled to say that the 
claim is dismissed. When a creditor refuses to 
accept a reasonable offer, the Board can deal with 
the matter under S. 15. A civil suit therefore to 
recover the amount is not barred. ( Pollock , /.) 
Sarupchand v. Barelal Ramsjngh. I.L.R. 
(1937) Nag. 530=174 I.C. 991 (1) = 10 R.N. 430 
=A.I.R. 1937 Nag. 195. 

-Ss. 8, 9 and 16— Scope — Suit on mortgage 

—Subsequent proceedings before Debt Concilia¬ 
tion Board—Mortgage bond produced in Court 
and not filed before Board— Order declaring debt 
discharged — Legality — Suit—If barred. 

Where a mortgagee institutes a suit on his 
mortgage producing the mortgage bond in the 
Civil Court, and the mortgagor thereafter applies 
to the Debt Conciliation Board for settlement of 
the debt, the failure of the creditor to produce 
the mortgage deed before the Board will not 
authorise the Board to declare that the debt is 
duly discharged. It is not open to the Board to 
say that the debt is duly discharged under S. 8 
(2) of the Debt Conciliation Act merely because 
plaintiff mortgagee has not, in the opinion of the 
Board, complied with S. 9 (1). The mortgage 
deed produced in the CivilCourt cannot be said to 
be in the possession or under the control of the 
plaintiff within the meaning of S. 9, because it has 
been filed in the Civil Court. Since the Board 
has no jurisdiction to pass an order declaring the 
debt discharged in such a case, the suit in the 
Civil Court is not barred by S. 16 of the Act, in 
spite of an order by the Board declaring the debt 
discharged. ( Pollock , J.) Motiram v. Bhur- 
malsao. 169 I.C. 268=9 R.N. 313=20 N.L.J. 
29. 

-S. 8— Submission of statement of accounts 

—If could be sent by post. 

The submission of ti e statement of accounts by 
post is sufficient for the purposes of S. 8 of the 
Central Provinces Debt Conciliation Act. ( Gruer , 
/.) Tara Chand v. Shrikrishna. 1939 N.L.J. 
225. 

-S. 8 (1) and (2)— Failure to submit state¬ 
ment within two months—Subsequent filing of 
statement—Board accepting delayed statement 
without objection—If condoncment of delay — 
Jurisdiction to declare debt discharged. 

Under the proviso to S. 8 (1) of the Debt Con¬ 
ciliation Act, the Debt Conciliation Board has 
power to extend the period for submission of a 
statement by a creditor, if it is satisfied that the 
creditor was, unable for good and sufficient cause 
to comply with the directions of the Board under 
S. 8 (1). Where the Board accepts a statement 
which was not filed by a creditor within but filed 
beyond two months as required by S. 8 (1), with¬ 
out taking exception to the delay, it must be held 
that the Board in effect condones the delay ; and 
when the Board condones the delay, the debt 
cannot be deemed to be duly discharged under 
S. 8 (2) by reason of the failure to submit the 
statement within the period of two months. The 
Board in such a case would be acting without 
jurisdiction if it de dares the debt duly discharged 
under S. 8 (2). (Pollock , /.) Motiram v. Bhur- 

malsao. 169 I.C. 268=9 R.N. 313=20 N.L.J. 
29. 


DIGEST, 1936—1940 7601 

C.P. LEETL CONCILIATION rACT I(1533), 
S. 8. 

- S. 8 (1) —Notice under—Creditors who are 

omitted in the application under S. 4— Position of 
—Right to a decree. 

The notice contemplated in S. 8 (1) of the C. P. 
Debt Conciliation Act, presupposes that the deb¬ 
tor has disclosed the names of all his creditors. 
To construe that such an publication affects un¬ 
known creditors as well would result in grave 
injustice to creditors whose names were not dis¬ 
closed in application under S. 4. The case of such 
creditors must be treated as lying outside the 
c phere of the Debt Conciliation Act. Tl ey are 
therefore entitled to a full decree. ( Niyogi , /.) 
Haji Mohamad v. Harbaji. 1938 N.L.J. 141. 

-S. 8 (1) and (2)— Ambiguity in notice 

under S. 8 (1)—Statement filed within date fixed 
by notice but beyond two months prescribed — 
Effect —5. 8 (2) —If comes into operation. 

Where a notice issued under S. 8 ( 1 ) of the 
Debt C( nciliation Act required the creditor to 
file his statement within two months from the 
date of the service of notice and at the same time 
mentioned the date within which he was to do it, 
which w'as c : ear)y beyond the two months men¬ 
tioned in the earlier portion and where a state¬ 
ment was filed within the date mentioned it was 
held that the statement was filed withii time and 
that the action of the Board must be taken to be 
in effect a condonation of the delay coming under 
the proviso to S. 8 ( 1 ) and hence there was no 
scope for S. 8 (2) to come into operation and 
treat the debt as discharged. ( Clarke , J.) San- 
gai Anand Kumar v. Har Narayan. 1938 N.L„ 
J. 296. 

-- S. 8 (1) and (2)— Notice fixing time less 

than that required by section—Filing of statement 
after time fixed but before time allowed by law — 
Discharge of debt — Legality. 

Where a notice under S. 8 (1) of the Central 
Provinces Debt Conciliation Act fixed a time for 
the filing of a statement of debts which was less 
than the 2 months as required by the section and 
where a creditor files his statement within the 2 
months allowed but beyond the date fixed in the 
notice served on him, his debts cannot be dis¬ 
charged under S. 8 (2) of the Act. A discharge 
under the above circumstances is without juris¬ 
diction and Civil Courts have jurisdiction to* 
inquire and must ii quire whether facts exist on 
proof of which it shall be deemed that the debt 
has been duly discharged under S. 8 (2) cf the 
Act. ( Grille , J.) Gangadhar v. Pandurang, 
1939 N.L.J. 164. 

-S. 8 (2) — Applicability-— Conditions — Juris¬ 
diction to declare debt discharged—Condition 
precedent to. 

It is only when a creditor fails to c< mply with 
the provisions of S. 8 (1) of the Debt Concilia¬ 
tion Act that the debt is deemed to have been 
duly discharged under S. 8 (2) ; and if the credi¬ 
tor comj lies with S. 8 (1), the Conciliation Board 
has no jurisdiction to declare his debt duly dis¬ 
charged. ( Pollock , J.) Shivdin v. Ram Rattan. 
I.L.R. (1938) Nag. 489=170 I.C, 905=10 R.N, 
85=20 N.L.J. 57=A.I.R. 1937 Nag. 259.__ 

--S. 8 (2)— Construction-—"Debt” — Debt 

owed by several Persons—-Application to Debt 
Conciliation Board by one debtor only—Creditor 
failing to file statement to Board — Effect—Liabi* 
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lity of other debtors not applying—If extingui¬ 
shed. 

The “debt” to which reference is made in S. 8 
<2) of the Debt Conciliation Act refers only to a 
debt owed by a debtor who has applied to the 
Debt Conciliation Board and cannot be interpreted 
as referring to the liability to discharge a debt 
which lies on a person who has not applied to the 
Board and with whom the Board is no concer¬ 
ned. If several persons are jointly and severally 
liable in respect of a debt, and one of them makes 
an application to the Board, the liabiliry of the 
others who do not apply to the Board, will not be 
extinguished by reason of the creditor's failure 
to file a statement before the Board in answer to 
the application made by one of the debtors only. 
( Grille , J.C.) Premlal Mannulal v. Jiwan. 20 
N.L.J. 25. 

-—S. 8 (2) and Civil Procedure Code, O. 21, 

15— Joint decree—Application to Debt Concili¬ 
ation Board—Issue of notice to one of the decree- 
holders only—Failure to comply with—Discharge 
under S. 8 (2) of entire debt — Other decree- 
holder , if can apply for execution of whole decree. 

There was a decree in favour of two persons. 
Though the debtor applied to the Debt Concilia¬ 
tion Board for the settlement of his debts and 
mentioned the names of both the decree-holders, 
notice was issued to only one of them and on his 
failing to comply with the notice che entire debt 
was dischar ed under S. 8 (2) of the Act. The 
■other decree-holder was held entitled to execute 
his decree, but only to the extent of his own 
interest in the decree. Under 0.21, R. 15, C. P. 
Code, the decree-holder cannot apply for execu¬ 
tion of the whole decree when by a special Act 
part of the decree has been declared satisfied. 
<Gruer , J ) Vithalrao v. Lalloo Doma. 1938 

N. L.J. 361. 

--S. 8 (2)— Minor creditor — Discharge of 

■debt due to—Absence of formal appointment of 
guardian—Sufficient representation of interest¬ 
'll alidity of the discharge of debt. 

Where in the case of minor creditor though 
there was no formal order appointing a guardian, 
yet his interest were sufficiently represented and 
protected by the elder brother, and an order dis¬ 
charging his debt is made, the proceedings before 
the Board are quite valid and the absence of a 
formal order as to guardianship could not render 
them void, inasmuch as there has been no pre¬ 
judice to the minor. ( Puranik , /.) Jawarchand 
v. Tapiram. 1940 N.L.J. 256. 

- —S. 8 (2) and Rr. 47 and 18— Minor credi¬ 
tor—Procedure to be followed by debtor—Minor 
not duly represented—Discharge of debt — Legali¬ 
ty — If curable under S. 18— Power of Civil Court 
■to revive debt. 

Where a creditor is a minor, according to R. 47 
•of the rules framed under Central Provinces 
Debt Conciliation Act, the debtor applicant to the 
Board has to follow the procedure indicated in 

O. 32, C. P. Code. Where owing to the failure to 
get a minor properly represented before the 
Board, his debt is discharged, it is an illegality 
not curable under R. 18 of the rules. A Civil 
Court can treat the order of discharge as null and 
void and revive the debt under S. 8 (2) of the 
Central Provinces Debt Conciliation Act. 
iNiyogi , J.) Pitamber Ramchandra v. Saheb 
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S ( 2 )—P™P er service of notices—State- 
ments filed out of time—Some of the debts conci¬ 
liated by agreement thereafter—Propriety—Dis¬ 
charge of other debts—Aggrieved creditors , if can 
plead that delay in filing statement had been con¬ 
doned by the Board. 

Where after the due services of notices the 
statements were not filed in time and acting on the 
warning of the chairman of the Board that the 
debts were liable to be discharged, most of the 
creditors agreed to an arrangement of concilia¬ 
tion of their debts, and the other debts were dis¬ 
charged it is not open to the aggrieved creditors 
to plead, that the action of the Board was either 
improper or that its action in conciliating some 
of the debts after the expiry of the period for 
hlmg the statement amounted to a condonation of 
the delay in the filing of their statements. The 
order of the Board discharging the debts is quite 
in order and could not be declared ultra vires 

I 9tone ’ C - >■ a ”d Bose. J.) Seth K.shanla™ - 
Abdul Halim. 1940 N.L.J. 252. 

—--S. 8 (2), Proviso— Discharge of debt—Cre¬ 

ditor s remedy—Independent application to Civil 
Court , if competent. 

When a debt is discharged under S. 8 of the 
Central Provinces Debt Conciliation Act the 
creditor can, according to the proviso to sub- 
a° S. 8 of the Act, apply for its revival 
either to the Board ora Civil Court. But an 
application to a Civil Court can only be made 
when either a suit or execution proceedings about 
the debt are in progress. An independent appli¬ 
cation for its revival is incompetent. A dismissal 
ot such an application does not debar a Court 
trom determining the question when the creditor 
brings a suit on the debt. ( Gruer , J.) Laxman 
v. Abukhan. 1939 N.L.J. 62. 

“ f: Applicability and construction—Suit 

by creditor on bond—Subsequent proceedings be¬ 
fore Debt Conciliation Board—Omission bv credi- 
tor to file bond before Board as bond^filed in 
Court—Order by Board declaring bond not rele¬ 
vant m suit—Legality—If binding on Civil Court 
It is clear from the wording of S. 9 (3) that the 
sectmn would not apply to the case of a creditor 
who has filed a suit already on the basis of the 
instrument of obligation. When a creditor has 
filed the document along with the plaint, as he is 
bound to do under the law, it cannot be said that 
the document is either in his possession or under 
his control. In such a case, therefore, the bond 
cannot be treated as being not admissible in 
evidence. If the Debt Conciliation Board in such 
a case wrongly declares that the bond filed by the 
creditor in the suit, but not filed before the 
Board, will not be relevant for proving his claim 
m the suit already filed by him, the Civil Court 
would be guided not by the order of the Board 
but by the terms of sub-S. (3) of S. 9 of the Debt 
Conahation Act only (Niyogi, I.) Ramlal ° 
Seth Sheolal. 169 I.C. 323=10 R.N. 2=20 N. 

-S. 9(3) —Order under—Effect of. 

. The effect of an order under S. 9 (3) i< nn4 . 
invalidate the transaction but merely to cW* * 
certain document from evidence. Where there- 
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fore an order is made under S. 9 (.3) excluding a 
mortgage deed from evidence in any suit by the 
creditor, the order though effectually precludes a 
suit on mortgage does not invalidate the mortgage 
but keeps it alive. Hence the creditor cannot fall 
back upon original consideration and sue on that 
cause of action so long as the mortgage is alive. 

(Vivian Bose, J.) Ratilal v. R ajar am. 177 I. 
C. 698=11 R N. 165=1938 N.L.J. 276=A.I.R. 
1938 Nag. 251. 

--Ss. 9-A and 18 —Effect of S. 9 -A—Signing 

and verification—Provision as to, if mandatory — 
Order though harsh , if can be interfered with. 

The only reason why S. 9-A of the Central 
Provinces Debt Conciliation Act is not embodied 
in S. 8(1; is because it refers also to S. 9 (1) of 
the Act and so was put after both sections, but 
its effect clearly is that S. 8 must be read along 
with S. 9-A. A statement without signature or 
verification as prescribed is not in proper form. 
The word ‘shall’ used in S. 9-A is mandatory. 
S. 18 clearly provides that no appeal or applica¬ 
tion for revision shall lie against any order pass¬ 
ed by a Board, and when the Civil Court finds 
that the order though harsh, is technically 
correct it cannot interfere. ( Gruer , /.) Baboo 
v. Heralal. 1939 N.L.J. 171. 

_-S. 12— Agreement between creditor and 

debtor—Mode of enforcing—Separate civil suit — 
Maintainability. 

Where the creditor and the debtor arrive at an 
agreement before the Debt Conciliation Board by 
which certain lands were to be transferred to the 
creditors according to S. 12 of the Debt Concilia¬ 
tion Act, it can be executed as if it were a decree 
and also the agreement like a decree is binding 
on the parties and they cannot go behind it. The 
filing of a separate civil suit to enforce the settle¬ 
ment is unnecessary and not contemplated by the 
Act. The Collector could act on the agreement 
and effect the necessary partition; {Gruer, J .) 
Shankardas v. Nandlal. 1939 N.L.J. 85. 

-S. 12—Agreement to settle debt—Failure 

to carry out—Suit on original debt—Maintain¬ 
ability. See Contract Act, S. 62 and Central 
Provinces Debt Conciliation Act, S. 12. 1939 

N.L.J. 256. 

-Ss. 12 and 15— Scheme of S. 12— A separate 

agreement by creditors whose debts were less 
than 40 per cent, of total debts—Value — Certifi¬ 
cate, if could be issued. 

The scheme of S 12 of the Central Provinces 
Debt Conciliation Act is that efforts should be 
made to arrive at an amicable settlement, and that 
it shall be put into form and that, that form shall 
be signed by all the parties to the settlement. It 
was never contemplated that there should be as 
many agreements as there were creditors. Where 
originally creditors whose debts amounted to 
more than 60 per cent, of the total debts agreed 
to the conciliation but subsequently when separate 
agreements were executed by each creditor one of 
the major creditors refused to sign the agree¬ 
ment and thereby reduced the amount of debt 
conciliated to less than 40 per cent, of the total 
debt, it was held that the agreements executed 
were not binding and a certificate under S- 15 of 
the Act could not be issued in such a case. 
(Stone, C. J. and Bose, J.) Gopikisan v. Amar- 
chand. 1940 N.L.J. 67. 


- Ss. 12 and 13— Scope and applicability of —• 

Jurisdiction of Civil Courts—When arises. 

The settlements contemplated by the Central 
Provinces Debt Conciliation Act are not restricted 
within their scope and payment of the debts can 
be agreed to be made either in cash or in kind. 
Further, if the ‘amounts’ due are made payable in 
cash, then the provisions of S. 13 are attracted 
and in that case the jurisdiction of the Civil 
Courts does not arise until the provisions of S. 13 
(3) of the Act have been complied with but if the 
amounts are payable in kind, then the agreement 
is enforceable as a decree by the Civil Courts the 
moment it is registered. (Stone, C.J. and Bose , 
J.) Shridhar Krishnarao v. Narayan Namaji. 
I.L.R. (1939) Nag. 503=184 I.C. 864=1939 
N.L.J. 218=A.I.R. 1939 Nag. 227. 

-S. 12 and Civil Procedure Code, S. 47 

(2) —Settlement of debt—Promise to transfer 
property—Registered agreetnent — Non-compliance 
with—Suit for specific performance — Relief — 
Basis. 

Where a settlement of a debt was effected by a 
registered agreement involving the transfer of 
property and on a failure to so transfer the pro¬ 
perty a suit was filed for specific performance of 
the agreement it was held that the Court was 
justified in operating under the powers conferred 
by S. 47 (2), C. P. Code, alternatively under its 
inherent powers and treating the suit as a pro¬ 
ceeding to enforce the agreement as a decree of 
Civil Court and giving relief to the plaintiff. 
(Stone, C. /• and Bose, J.) Abdul Rashid Khan 
v. Singhai Bansilal. 1939 N.L.J. 500=A.I.R. 
1940 Nag. 92. 

- Ss. 12 and 15 —Some of the creditors^ not 

agreeing to accept conciliation—Power to issue 
certificate as against them — Jurisdiction — Limits . 

Wheie the debts due to the creditors who ac¬ 
cept the award does not come to the 40 p.c. of the 
total liability as required by S. 12 (1) of the Act, 
the Debt Conciliation Board would be acting 
without jurisdiction and would have no power to 
make any conciliation and issue the certificate 
under S. 15 as against those creditors who do not 
agree to conciliate. They are entitled to pursue 
their remedy by suit in the usual way. (Stone, 
C. J. and Bose, J.) Sadasheo Rao v. Roopchand. 
184 I.C. 719=1939 N.L.J. 142=A.I R. 1939 Nag. 
136. 

- S. 12 (1) and (2) —“Amicable settlement” 

—Special oath—Agreement to abide by—Effect of. 

When a creditor relinquishes his claim to a 
sum of money due to him on the debtors taking a 
special oath proposed by him, that amounts to an 
amicable settlement between the creditor and 
debtor within the meaning of S. 12 (1) of the 
Debt Conciliation Act; a decree obtained by the 
creditor in respect of the debt prior to the oath 
therefore ceases to exist and is replaced by the 
agreement to take the oath which under S. 12 (2) 
takes effect on registration as if it were a decree 
of a Civil Court. The decree previously obtained 
by the creditor cannot, therefore, any longer be 
executed. ( Pollock , J.) Chetram Bagri v, 
Harilal. 20 N.L.J. 27. 

-S. 13— Settlement — Death of debtor and 

default in instalments — Recovery—Proper Proce¬ 
dure. 
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When a debtor whose debts have been settled in 
an agreement registered under S. 12 (3) of the C. 
f. Debt Conciliation Act, dies and there is a 
default.in the payment of any amount due under 
the agreement, the proper course is for the 
Deputy Commissioner to bring the names of the 
legal representatives of the deceased debtor on 
record and to proceed with the recovery of the 
amount in default in accoidance with sub- 
S- (D °f S. 153 of the Act. The death of the 

defaulter does not prevent the recovery of the 

amount in default. ( Burton , F C.) Ratansingh 
v. Seth Samarthmal. 1940 N.L.J. 417. 

S. 13 and Berar Land Revenue Code 

(1928), S. 164 (c)— Sale under S. 13 of the former 

Act read with S. 164 (c) of Berar Land Revenue 

Code—Creditor or his agent, if prohibited irom 
bidding. 

Where a sale is held under S. 13 of the Debt 
Conciliation Act read with Cl. (c) of S. 164 of the 
Berar Land Revenue Code, there is nothing in the 
above two provisions which restricts in any way, 
a creditor or his agent from bidding for and pur¬ 
chasing property put up for sale. ( Greenfield , 
F.C.) Sitaram V. Ramrao. 1938 N.L.J. 473. 

—‘S. 15—Certificate in respect of the personal 
debts of a deceased coparcener—Validity. See 
Central Provinces Debt Conciliation Ac*r, Ss. 2 
(e) and 15— ‘Debt.’ 1939 N.L.J. 458. 

;—ySs. 15 and 16— Certificate under S. 15— 
Finding as to reasonableness of settlement offered 
~-If can be re-agitated in Civil Court. 

The Debt Conciliation Board has jurisdiction 
to decide whether the offers made for the settle¬ 
ment of the debt were reasonable or not and when 
once it has issued a certificate under S. 15 of the 
Debt Conciliation Act stating that the creditor 
had refused to accept a reasonable offer, the 
Civd Court is powerless to go into the question 
whether the offer was reasonable or not. Such 
an enquiry is excluded by S. 16 (a) (ii) of the Act. 

(Gruer, J.) Govindramji v. Gunagi Domaji. 
1939 N.L.J. 322. 

Ss. 15 and 21— Execution sale prior to ap¬ 
plication under Debt Conciliation Act—Confirma¬ 
tion, if can be interfered with under Ss. 15 and 21. 

Neither S. 15 nor S. 21 of the Central Provinces 
Debt Conciliation Act affects the power of a Civil 
Court under O. 21, R. 92, C. P. Code, to confirm a 
sale held in execution proceedings when such sale 
has taken place before an application under S. 4 
of the above Act has been made to the Debt Con¬ 
ciliation Board. (Niyogi and Bose, JJ .) Akbari 
Aliv. Seth Sobharam. I.L.R. (1939) Nag. 654 
=1939 N.L.J. 283=A.I.R. 1939 Nag. 282. 

~ S. 15— Power to issue certificate—When 
could be exercised—Scope and applicability of 
sub-Ss. (2) and (3) of S. 15. 

S. 15 (1) of the C. P. Debt Conciliation Act 
gives the Board power to issue a certificate at 
any time, if the creditor has refused to accept 
what the Board considers to be a fair offer and it 
is in no way dependent on the making of an agree¬ 
ment under S. 12. Sub-S- (2) of S. 15 comes into 
force where such a certificate has been issued and 
the Court shall not allow the plaintiff any costs in 
the suit or any interest on the debt after the date 
of such certificate in excess of simple interest at 
6 per cent, per annum. Sub-S. (3) comes into 
force only when there is an agreement and in that 
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case it is only the execution of the decree that is 
stayed but it has nothing to do with interest or 
costs. ( Pollock, J.) Jankiprasad v Bai 

mukund. 1940 N.L.J. 261. UAL 

Ss. 15 and 12— Scope and effect of 
Ss-1 5 and 12 0) of the Debt Conciliation Act 

must be read together. If the 40 per cent rule 
did not apply, the alternative stand could not be 

taken that S. 15 could be independently brought 
into action against any individual creditor who 
when questioned under S. 10 did not agree to a 

reasonable settlement. (Gruer, /.) Govindramu 
v. Gunaji Domaji. 1939 N.L.J 322 • 

—— (as amendedI in 1935), Ss. 15 (1) and 21 

^SZl S l~rJ C ° Pe rP eCUiion sa k—Purchase by 
decree-holder—Subsequent issue of certificate 

i !-i der f' \ 5 W—If ground for refusing confirm a- 
tionof sale C. P. Code, O. 21, R. 92. 

The confirmation of a sale held in execution is 

* Proceeding to execute a decree so as to fall 

Act h D n rovLo m Wh 0f ° f the Debt Concilia tion 
Act, proviso. W hen the property has been sold in 

t e h X f"V° n V tb V lt!e J eStS in purchaser from 
the date of sale subject to confirmation, and the 

proviso to S. 21 cannot be held to prevent the 

ffrt CU tL n ? S.L Urt i r0m c f onfirmin g the sale. The 
fact that the decree-holder is the purchaser 

makes no difference. The executing Court cannot 

thpt ef fT e tL tUS V° the sale on the ground 

k. nlsl tbe fi sa,e the Debt Conciliation Board 
issues a certificate under S. 15 (1) of the Act 

Under O. 21, R. 92, C. P. Code, the purchaser in 
execution has an absolute right to have the sale 

&)—Applicability—Decree—Execu- 
ir ° m ° ebt Conciliation Board 

s. 15 (2) of the Debt Conciliation Act applies 

only where the creditor is suing for recovery of a 
debt in respect of which a certificate has been 
granted. It does not apply where the creditor is 
applying in execution for the recovery of a decre¬ 
tal debt. (Pollock,J.) Bitabutmal v. Balwantrao 

l. L.R. (1937) Nag. 344=169 I.C. 294^9 R n‘ 
318=20 N.L.J. 28=A.I.R. 1937 Nag 120? N ' 

S’ 1 S P)— Con c siru f tion —‘Sites'—Meaning. 

The words sues for the recovery 0 f a debt’ 
indude th e prosecution of a suit for the recovery 
of a debt, even if the suit was instituted before 
registration of the agreement. (Pollock 
Rishabkumar Bhglay Singh. I.L R 

Naf; 267? 166 1 C ' 459=9 R N ' 124 = A I'R S 

' S. 15 (3) — Construction — Words 'such 
agreement has ceased to subsist ’ meaning of 

. T , he words ‘such agreement has ceased to sub¬ 
sist occurring in S. 15 (3) of the Debt Concilia¬ 
tion Act cannot mean ‘such agreement has ceased 
to subsist in part. Where the rest of the avree 
ment is still in force, its effect must remain 
( -r G Vi er > D) Syed Ismail Baliramji. 1939 jsj £ 

J. OO. * 

- —S. 15 (3) Effect on surety— Rempdv 
against principal debtor. See Contract a~; 

Ss. 134 and 139. A.I.R. 1938 Nag 413 CT AcT » 

T“ . S - lb—Applicability—Order withrmf • 

diction—Order declaring debt discharged-Suit 
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—If barred. See C. P. Debt Conciliation Act, 
Ss. 8, 9 and 16. 20 N.L.J. 29. 

- S. 16 —Construction and scope—Jurisdiction 

of Civil Court to enquire into validity of orders 
passed by Debt Conciliation Board. 

If the Debt Conciliation Board had no jurisdic¬ 
tion to try to effect a settlement, all proceedings 
before it would be completely invalid and theCivil 
Courts would have jurisdiction to enquire whe¬ 
ther those proceedings were invalid for want of 
jurisdiction, but if the Board had jurisdiction, 
then the Civil Courts would not have jurisdiction 
to inquire whether that jurisdiction was properly 
exercised and the legality or validity of any 
orders passed by the Board cannot be questioned 
in any Civil Court at all except perhaps on the 
ground of fraud. ( Pollock , /.) Shivdin v. Ram 
Rattan. I.L.R. (1938) Nag. 489=170 I.C. 905 
= 10 R.N. 85=20 N.L.J 57=A.I.R. 1937 Nag. 
259. 

-S. 16 —Intention of Legislature—Civil 

Courts if can examine the reasons for issue of 
certificate under S. 15. 

The intention of the Legislature in S. 16 of the 
Central Provinces Debt Conciliation Act was to 
preclude the Civil Courts from examining the 
reasons, whether right or wrong, which induced 
the Debt Conciliation Board to issue a certificate 
under S. 15 of the Act. It may be that if fraud 
was practised on the Board, the Civil Courts could 
set the matters right. Where in spite of the 
allegations of a creditor a certificate is issued 
under S. 15 it could not be questioned by the 
Civil Court. ( Gruer , /.) Janba Dayaram Par- 
deshi v. Mannookashiram Kirad. 185 I.C. 888 
= 12 R.N. 177=1939 N.L.J. 486=A.I.R. 1939 
Nag. 312. 

-S. 16 —Interference by Civil Court. 

Though, if the Conciliation Board exceeds its 
jurisdiction and such action is questioned, the 
Civil Court will enquire into the question of 
jurisdiction, it will not interfere with the pro¬ 
ceedings of the Board, if they are with jurisdic¬ 
tion. ( Puranik , /.) Jawarchand v. Tapiram. 
1940 N.L.J. 256. 

-S. 16— Jurisdiction—Civil Court sitting in 

execution—Power to question jurisdiction of Debt 
Conciliation Board to entertain application under 
S.4. 

A Civil Court sitting in execution has power to 
inquire into the question whether the Debt 
Conciliation Board had jurisdiction to entertain 
and hear an application under S. 4 of the Debt 
Conciliation Act made by a person who was not 
an agriculturist. (Niyoni , /) Tika Ram v. 

Ganpat Sahai. 182 I.C. 81=11 R.N. 499=1938 
N.L.J. 17=A.I.R. 1938 Nag. 373. 

-S. 16 (1)— Intention and scope of—Suit by 

creditor prior to debtor s application—Proper 
disposal. 

Giving the best construction to Ss. 16, 21 and 23 
of the Central Provinces Debt Conciliation Act, 
the true intent appears to be as follows : Where 
in point of fact proceedings are pending before a 
Debt Conciliation Board at the time of the pres¬ 
entation of a plaint, the Court has no jurisdiction 
to dispose of the matter. If, however, thereafter 
the proceedings before the Debt Conciliation 
Board terminate without a settlement of that 
debt, the power of the Court to deal with the suit 
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revives and no defence based on limitation and on 
defendant counting the time during which the 
matter has been pending before the Board (at 
least after the abortive filing occurred) can be 
considered (S. 23). The application before the 
Board being terminated without settlement the 
debt remains. That debt can now be sued for. If 
a plaint has already been filed it will be treated as 
filed immediately after the application before the 
Board terminated and no new Court-tee will be 
payable. A suit by a creditor in ignorance of a 
prior application by his debtor under the Debt 
Conciliation Act could not be dismissed straight¬ 
away on the production of a certificate from the 
Board. (Niyogi, J. on difference between Stone 
C.J■ and Clarke , J.) Balkrishna Rajaram v . 
Baijnath. I.LR. (1939) Nag. 185 = 182 I.C. 662 
= 12 R.N. 24=1939 N.L.J. 173 = A.I R. 1939 
Nag. 150. 

-S. 16 (a) (i) — Suit against lambardar for 

village profits—Jurisdiction of Debt Conciliation 
Board to compel lambardar to render accounts— 
Civil Court’s jurisdiction. See C P. Debt Con¬ 
ciliation Act, S. 2 (e). 19 N.L J. 16. 

- -S. 18 —Interference by Civil Court—Order 

technically correct but harsh. See C. P. Debt 
Conciliation Act, Ss. 9-A and 8. 1939 N.L.J. 
171. 

- -S. 19 —Agreement before the Board — Sub¬ 
sequent unforeseen events lightening burden of 
debtor — Effect—Power to revise agreement. 

Where an agreement has been entered into 
before the Board, and owing to the happening of 
certain unforeseen events, Vhe burden of the 
debtor is lightened, there is nothing in the C. P. 
Debt Conciliation Act to suggest that the agree¬ 
ment should be deemed to have ceased to subsist, 
either wholly or in part. It is but equitable that 
it should be revised but it is the Board alone that 
has the power to do so under S. 19 of the Act. 
(Gruer, J.) Syed Ismail v. Baliramji. 1939 
N.L J. 38. 

-S. 21 (as amended by Act XIV of 1935)— 

Amendment, if retrospective. 

Looking at the question as a whole, it is clear 
that the amendment of S. 21 by Act XIV of 1935 
is not merely procedural, but that it affects sub¬ 
stantive rights and so in the absence of express 
words to that effect, it ought not to be applied to 
pending proceedings. (Stone, C.J. and Bose , /.) 
Ganesh Prasad v. Gopal. 1938 N.L.J. 101. 

- S. 2 \—Applicability—"Debt"—Meaning- 

Joint decree against several persons—Application 
under S. 4, by some only—Sale of property of 
others in execution—Confirmation of—If can be 

stayed. ... . 

“Debt” in S. 21 of the C. P. Debt Conciliation 

Act means a debt of the debtor who applies 
under S. 4. Where in the case of a joint decree 
against several persons only one of them applies 
under S. 4, S. 21 cannot come into operation, so as 
to stay the confirmation of the execution sale of 
the properties of the other judgment-debtor who 
have not so applied under S. 4. (Niyogi *, /.) 
Madho v. Ramchandra. I L.R (1939) Nag. 
104=11 R N. 216=178 I.C. 268=1938 N.L.J. 60 
=A I.R 1938 Nag. 273. 

--S. 21— Applicability — Debtor—Person ad¬ 
judicated insolvent—Right to apply under. 
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S. 21. 

If a debtor who is adjudged an Insolvent 
applies to the Debt Conciliation Board for settle¬ 
ment of his debt, the proceedings pending in the 
Insolvency Court cannot be suspended under S. 
21, Debt Conciliation Act. $. 6 of the Act pre¬ 
supposes that the debtor has some property of 
hi§ own and that his creditors have a remedy 
available to them in ordinary Civil Courts. When 
a debtor is divested of all his property in con¬ 
sequence of his having been adjudged insolvent, 
he no longer remains a “debtor” as such and he 
■cannot possibly describe the property vested in 
the Insolvency Court as his property in the appli¬ 
cation which is required to be made in terms of 
S. 6 of the Act. ( Niyogi, J.) Chhotelal v. 
Nathuram. I. LR, (1938) Nag. 165=172 I.C. 
697=10 R.N. 241=20 N.L.J. 252=A.IR. 1937 
Nag. 288. 

-S. 21— Applicability—Insolvency proceed¬ 
ings , if could be stayed—‘Other proceedings’ in 
S. 21, meaning of . 

Proceedings in insolvency cannot be suspended 
under S. 21 of Central Provinces Debt Concilia¬ 
tion Act. An insolvent after adjudication, 
though he might continue to be debtor for the 
purposes of those proceedings, cannot be a debtor 
ior the purposes of the Debt Conciliation Act, as 
his property is vested* in the Insolvency Court 
which strips him of the essential ingredient of his 
status as a debtor. The expression ‘other pro¬ 
ceedings' in S. 21 of the Act must be taken to be 
those contemplated in S. 16 (t e.) execution .pro¬ 
ceedings: ( Niyogi, /.) Shridhar v. Ganesh. 

1938 N.L.J. 133 

--S. 21— Applicability — Passing of foreclo¬ 
sure decree — Effect — Execution, if affected by 
proceedings under Debt Conciliation Act. 

With the passing of a final foreclosure decree, 
the debt comes to an end. The decree is not a 
money decree and cannot be regarded as a debt of 
record so that the decree is not a debt at all. The 
old debt has merged in the decree and hence no 
debt left which can confer jurisdiction on a Debt 
Conciliation Board. An execution of such 
decree could proceed unhampered by S. 21 of the 
Central Provinces Debt Conciliation Act. {Stone, 
CJ. and Bose, J.) Mahemaji v Chandrabhan. 

1939 N.L.J. 451=A.I.R. 1940 Nag. 42. 

-S. 21— Applicability—Proceedings subse¬ 
quent to execution sale. 

S.21 of the Central Provinces Debt Concilia¬ 
tion Act cannot come into operation to suspend 
proceedings subsequent to execution sale. The 
Teason seems to be that when the sale is held the 
sale proceeds are set off against the judgment- 
debt. The debt being not in existence, the debtor 

cannot say he is debtor in respect of this judg¬ 
ment debt. ( Niyogi . /.) Hari Sadasheo v. 
Waman Vithal. 1938 N.L.J. 229. 

-S. 21 —Certificate produced after confirma¬ 
tion of sale in execution—Effect of. 

By virtue of S. 21 of the Central Provinces 
Debt Conciliation Act any suit or proceeding in 
respect of any debt for the settlement of which 
an application under S. 4 has been made to the 
Board, shall be stayed till the disposal of such 
application. The date of the presentation of the 
certificate issued under R. 11 of the rules framed 
under the Act is immaterial. Ihe certificate is a 
stay order and is imperative and -hence the con- 

Q.. D.—49 


770 

C. P. DEBT CONCILIATION ACT ( 1933 ) 

S. 21. ’ 

firmation of sale should be stayed. {Grille 

J .) Thakur Prasad v. Raghuratsingh 1938 
N.L.J. 150. J 

S.21—7/i respect of any debt’—A 


sale 


having for its origin the conciliation of a debt _ 

Suit in respect of, if can be stayed. 

Simply because the transaction of sale in suit 
had its origin in the settlement of a debt, the 
suit does not become one ‘in respect of that debt' 
and so could not be stayed under S. 21 of the 
Central Provinces Debt Conciliation Act. A 
suit for a declaration and possession of fields 
conveyed under a sale by a mortgagor in satis¬ 
faction of the debt due, is not such a suit that 
could be stayed under S. 21 when the mortgagor 
subsequently applies for conciliation of his suit 
and shows the vendee as a creditor therein 
(Gruer , /.) Hiraman v. Laxman. 1938 N.L.J* 
475. 

-S. 21 — Property sold by Civil Court before 

filing of Boards certificate—Subsequent confirma¬ 
tion of sale — Validity. 

Under S. 21 of the Debt Conciliation Act, the 
Civil Court is not bound to stay proceedings 
until it has been brought to its notice that there 
afe proceedings pending before the Board by pro¬ 
duction of a certificate before it. In the absence 
of such certificate, it is open to the Court to con¬ 
tinue the proceedings. Where, therefore, such 
certificate is not filed in the Court until the pro¬ 
perty has been sold in execution of a decree the 
subsequent confirmation of the sale is not barred 
by any provision in the Act, and both the sale and 
confirmation of the sale are valid. {Pollock and 
Digby, JJ.) Mahtabsingh v. Krishnachandra 
10 R.N. 227=172 I.C. 592=A.I.R. 1938 Nag 
109. 

-S. 21 — Scope—Application to Civil Court- 

Objection to jurisdiction of Debt Conciliation 
Board—Maintainability—Civil Court’s power to 
enquire into and decide. 

An application under S. 21 of the Debt Concili¬ 
ation Act necessarily contemplates an application 
which it is competent for the applicant to make 
under the Act. and the Board referred to there 
means a Board which has jurisdiction to entertain 
the application. The Civil Court to which the ap¬ 
plication is made has the power to examine the 
competency of the Board to adjudicate on matters 
which are also before them. No separate suit is 
necessary in order to determine these Questions 
The Civil Court must ordinarily proceed with 
matters pending before it upon which it is com¬ 
petent to adjudicate. Any party relying upon a 
bar to these powers must establish the same and 

the Court has then naturally to enquire into’ and 

determine the validity of the objection raised. 

T : h u. m r,V. n ™ lv( ‘, an enquiry into the jurisdiction 
of the Debt Conciliation Board to entertain the 

matters before the Court, and the Civil Court 
itself is the tribunal competent to decide these 
matters. {Bose and Puranik, JJ.) Lachman- 
singh v. Durga Prasad. 20 N.L.J. 203. 

-S. 21— Scope—Certificate under—Suit for 

possession of land—If can be stayed. 

The certificate under S. 21 of the Central Pro¬ 
vinces Debt Conciliation Act can stay only suits 
in respect of any debt for the settlement of which 
application has been made, but it cannot justifv 
the stay of a suit for possession of fend 
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C. P. DEBT CONCILIATION ACT (1933), 
S. 21. 

( Pollock, /.) Amarchand 2/. Mt. Sambai. 20 
N.L.J. 218. 

_S. 21— Scope — Certificate under Act as 

applied in Derar—If to be recognised and acted 
upon in Central Provinces. 

Though Berar is not British India, and though 
a certificate issued by a Debt Conciliation Board 
in Berar is not ipso facto valid in the Central 
Provinces, such a certificate, as a matter of 
judicial comity and commonsense, ought to be 
recognised and acted upon in the Central Provin¬ 
ces ( Gruer, J .) Murlidhar v. Khushal Chand. 

20 N.L.J. 240. ^ „ 

--S. 21— Scope — If controls O. 21, R. 92, C. P. 

Code —“ Proceedings"—Meaning of—Sole in exe¬ 
cution held prior to debtor's application under 
4 — Confirmation of sale—If precluded. 

The word “proceedings" in S. 21 of the Central 
Provinces Debt Conciliation Act must be under¬ 
stood as referring to proceedings in which the 
creditor and debtor, i.e., the decree-holder and 
the judgment-debtor alone are concerned, and 
cannot be extended to cover the case of an 
auction-purchaser in execution. The term is 
not comprehensive enough to cover a proceeding 
for confirmation of sale under O. 21, K. 92, C. P. 
Code, the terms of which are mandatory and are 
not controlled by S. 21 of the Debt Conciliation 
Act. The latter section does not preclude the 
executing Court from confirming an execution 
sale held prior to an application made by the 
debtor under S. 4 of the Debt Conciliation Act. 
(Nivoqi, J.) Madiio v. Ram Chandra. I.L.R. 
( 1939 ) Nag. 104=11 R.N. 216=178 I.C. 268= 
1938 N.L.J. 60=A.I.R. 1938 Nag. 273. 

_S 21 —Suspension of proceedings in Civil 

Court—When takes place. 

The suspension of proceedings contemplated by 
S. 21 of the Central Provinces Debt Conciliation 
Act does not take place until by the production 
of the appropriate certificate the Civil Court has 
been informed of the pendency of the proceedings 
before the Board. {Stone, C.J. and Pose, J.) 
Mahemaji v. Chandrabhan. 1939 N L.J. 451 = 
A.I.R. 1940 Nag. 42. 

---S. 21, Proviso— Nature of agreement refer¬ 
red to—Conciliation of debt by transfer of land — 
If contemplated by the Act. 

It is only an agreement as contemplated by 
S. 12 of the Central Provinces Debt Conciliation 
Act, that is referred to in the proviso to S. 21 of 
the Act. Neither is a conciliation of debt by 
transfer of land contemplated by the Act, nor 
does any agreement of such a nature that may be 
arranged by the Board come within its purview. 
(A.L. Binney , F.C.) Dajiba Jagannath Joshi v. 
Narayan Govindra Shahadani. 1938 N.L.J. 

472. 

_(as amended in 1935), S 21, Proviso— 

Scope—Executing a decree — Proceedings for 

confirming sale-If amount to. 

After the sale in execution of a decree has 
been held and the sale price has been set off 
against the judgment-debtor deposited in Court 
subsequent proceedings for confirming the sale 
are proceedings between the judgment-debtor 
and the auction-purchaser, just as are proceed¬ 
ings for the delivery of possession to the auction- 
curchaser. In these proceedings, the decree- 
holder plays no part, and these proceedings do 
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not amount to executing a decree so as to fall 
within the ambit of the proviso to S. 21. The 
property has been sold in execution of the decree 
and the title of the auction-purchaser vests in 
him from the date of sale, subject to confirma¬ 
tion, which is inevitable in the absence of any 
objection. Plence there is nothing in the proviso 
to S. 21, as amended, to prevent the Court con¬ 
firming the sale. {Pollock, J.) Haji Dada 
Kachhi Malik v. Panna Lal. 169 I C. 99=9 

R. N. 300=19 N.L.J. 296=A.I.R. 1937 Nag. 98. 

-S; 23— Applicability—Principal debtor 

alone applying under the Act—If extends time as 
against surety. 

Where a principal debtor alone has chosen to 
seek relief under the Debt Conciliation Act, that 
cannot have the effect of extending the time for 
filing a suit against the surety, for the debt of 
the surety was never before the Board and hence 

S. 23 of the Conciliation Act will not extend time 
as against him. ( Pollock . J ) Kesheorao v. 
Laxman. 186 I.C. 763 = 12 R.N. 253=1939 N 
L.J. 604=A.I.R. 1940 Nag. 91. 

-S. 24-A—Board’s proceedings—Nature of 

— Board if can pass an order under S. 195, Cr. P. 

Code. See Cr. P. Code, S. 195 and C. P. Debt 
Conciliation Act, Ss. 24-A and 18. 1940 N.L.J. 
23. 

CENTRAL PROVINCES EXCISE ACT (I 
OF 1915), S. 2 (6) and (13)— Diluted denatured 
spirit—If an excisable article. 

Under S. 2 (6) of the Central Provinces Excise 
Act 'liquor' includes spirit and under S. 2 (13) of 
the same Act ‘excisable article’ means any liquor 
or intoxicating drug. Therefore, diluted de¬ 
natured spirit is an excisable article under the 
Act. {Pollock, J.) Ahmad Khan v. Emperor. 
1939 N.L.J. 75. 

-S. 62 —Rules under , R. 6 —Agreement of 

partnership in liquor contract— Validity. 

An agreement of partnership in liquor contract 
is void ab initio being opposed to public policy. 
Further such a partnership is clearly prohibited' 
by K. 6 made under S. 62, C. P. Exise Act. 
{Gruer, J.) Nandlal v. Thomas. J. William. 

I. L.R. (1937) Nag. 376=171 I.C. 948=10 R.N. 
145=A.I.R. 1937 Nag. 250. 

CENTRAL PROVINCES LAND ALIENA¬ 
TION ACT (II OF 1916)— Scope of— If prohi¬ 
bits only sale and not attachment. 

If properties cannot be sold then it cannot.be 
attached. The Land Alienation Act when it 
prohibits sale prohibits attachment also. {Bose, 

J. ) Deputy Commissioner. Hoshangabad v. 
Firoz Khan. I.L.R (1940) Nag. 261=176 I.C. 
163=11 R.N. 38=A.I.R. 1938 Nag. 504. 

- S 16 —Money decree against member of an 

aboriginal tribe—Prohibition against sale of his 
property—If applies to attachment or appoint¬ 
ment of receiver. 

Attachment is not an end in itself, but is only 
an adjunct to sale. So it follows that where the 
Court is for any reason prohibited from selling 
the property or dealing with it otherwise in lieu 
of sale, the attachment must be raised. In the 
case of an aboriginal, the prohibition against 
interference with his property is complete; not 
only can there be no sale but even a receiver can* 
not be appointed to manage his property. An 
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attachment of his property must be raised. (Bose 
and Puranik , JJ.) Daulat Shah Bapu v. 
Saraswati Bai. I L.R (1939) Nag. 398=173 
I.C. 877=10 R.N. 327=A.I.R. 1938 Nag. 281. 

S. 16— Property not saleable under—Civil 
Court's power to attach. 

No Civil Court has power to attach, even for 
the purpose of temporary alienation, a judgment- 
debtor’s property which is not saleable in execu¬ 
tion under S. 16, C. P. Land Alienation Act. 
(Niyogi, J.) Balaram Misra v. Manoosingh. 
I.L.R. (1937) Nag 261=167 I.C. 807=9 R.N. 
214=A.I.R. 1937 Nag. 41. 

— -S. 25— Object of—Presentation of appeal to 

High Court by the Deputy Commissioner in per¬ 
son , if necessary. 

The object of S. 25 of the C. P. Land Aliena¬ 
tion Act is to bring to the notice of the Court an 
illegality in its decree or order and thus to save 
the property of certain class of persons. The 
Act does not contemplate that rules of procedure 
with reference to presentation, etc., are to be 
followed and as such all that is necessary is that 
the application under S. 25 (3) should arrive 
either by post or by personal presentation. It 
does not matter how it reaches the High Court. 
(Bose, J .) Deputy Commissioner, Hoshangabad 
v. Firoz Khan. I.L.R. (1940) Nag. 261=176 I. 
C. 163=11 R N. 38=A.I.R. 1938 Nag. 504. 

-S. 25 (2) —Right to apply under when arises 

—Simple money decree — Attachment — Effect. 

In the case of a simple money decree, the order 
of attachment involves permanent alienation, 
mortgage or lease of land. So copies of such 
order should be sent to Deputy Commissioner 
under S. 25 (1) of the Land Alienation Act. If 
it is not sent, he can under S. 25 (2), apply within 
two months of his being informed of such order, 
the manner of his obtaining information being 
immaterial. (Bose, J.) Deputy Commissioner, 
Hoshangabad v. Firoz Khan. I.L.R. (1940) 
Nag. 261=176 I.C. 163=11 R.N. 38=A.I.R. 1938 
Nag a 504. 

CENTRAL PROVINCES LAND RECORDS 

MANUAL—“Banjar” land—Meaning of — Culti¬ 
vated land allowed to lie fallow—If banjar. 

Banjar is a generic term which means village 
waste land and includes both pahad as well as 
zudpi jungle. Land may be either occupied or 
unoccupied. Unoccupied land may or may not 
be banjar. Though unoccupied land covers 
waste-land, all unoccupied land is not waste-land. 
The unoccupied land is divided into 7 sub-heads 
of which only 4 constitute banjar or village 
waste. Occupied land is land belonging to 
definite persons in the sense that it is or has been 
in their actual physical occupation. The rest of 
the area is the village area which does not belong 
to specific persons, though owned by the 
malguzars. Of this area certain portions form 
the village waste, and that is what comprises the 
banjar. Banjar, however, does not include land, 
which, having been under cultivation, has been 
allowed to lie fallow either for a period under or 
over three years. (Bose, J.) Shanker v. Devi- 
das. 19 N.L.J. 112. 

CENTRAL PROVINCES LAND REVENUE 
ACT (XVIII OF 1881), S. 65-A (5) and (7)— 
Construction and scope—Protected thikadar in 
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Sambalpur District Failure to pay thika jama~ 
Liability to ejectment on ground of —“/« accor¬ 
dance with any law for the time being in force’* 
—Meaning of. 

It is imp° ss ible to construe S. 65-A (7) of the 
L. F. Land Revenue Act as giving the landlord a 
right to eject the protected thikadar merely for 
non-payment of thika-jama or upon the grounds 
mentioned in cl. (b) of the sub-section. S. 65-A 
(5) clearly contemplates that the liability of a 
protected thikadar is something less than the 
liability of an unprotected thikadar to be so 
ejected. A thikadar, gaontia or farmer in the 
bambalpur District holds an interest very similar 
to that of a permanent tenure. There can be no 
ejectment for non-payment of rent unless the 
lease or agreement contains something in the 
nature of a proviso for re-entry. A landlord in 
India has no common law right to eject a tenure- 
holder for non-payment of rent. His right to 
eject depends in each case upon the terms of 
the agreement of lease. In the absence of a 
right to eject the tenure-holder given by the 
agreement or lease, mere failure to pay the thika * 
jama does not entitle the landlord to eject the 

!uL k f d ? r i , Theform °f S - 6S ' A (7) suggests that 
the legislature intended to save existing rights 

rather than to create new rights. All that the 
sub-section does is to save for the landlord any 
rights which he might have, in accordance with 
the law for the time being in force and not in¬ 
consistent with the Act, to eject his thikadar on 

?L\ ier T°A lhe i grounds mentioned in Cls. (a) and 

U>j. It by the general law he has no such right 

u n £ he P rotected thikadar cannot be ejected in 
the absence of a provision to that effect in the 
lease or agreement. The words “decree for 
ejectment passed in accordance with any law for 
the time being in force,” cannot be construed as 
meamng a decree for ejectment in accordance 
with the law of procedure for the time being in 
iorce. ( Harries , C.J., Wort and Dhavle, JJ.) 
Lal Sadanand Singh v. Mapan Mohan Sahtt 
18 Pat. 509=182 I.C 721=12 R.P. 48=20 Pat 
L.T. 497=5 B. R. 803=1939 P.W.N. 407=A I 
R. 1939 Pat. 305 (F.B.). * 

--S. 87 —Scope and effect of—Settlement 

award mentioning shares of members of family in 

eSt ’T'l e ~j f claim to estate as impartible 
1 he fact that the award at a proprietary settle¬ 
ment of an impartible estate specified the notional 
shares of the members of the family cannot 
debar a party to the settlement from setting up 

a claim that the estate is impartible. S. 87 bar? 

a tf- a, ! n r 0n y - 1 } n . was made or tabled as the 
subject of consideration and expressly decided 

Where there is nothing to show that an issue was 

ever raised before the settlement officer or that 

there w as an express decision, the section cannot 

operate as a bar to the claim. (Niyogi and 

RaTANSINGH V. JAIRAMSINCH 

31 N.L.R. (Supp.) 191=162 I.C 577 —8 RM 
278=A.I R. 1936 Nag. 80. K N * 

(U OF 1917) and Central Provinces 
lev Act ‘ Land” as used in the Act, if in- 


Tenancy Act 
eludes abadi. 

The term ‘land’ is not used in its ordinarv 
sense in the Central Provinces Land Revenue 
and Tenancy Acts and as used in the Act does 
not include house sites in the abadi. (Stone C 
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/. and Bose , /.) Gangapkasad v. Itwarsingh. 
1939 N.L.J. 429=A.I.R. 1939 Nag. 287. 

-- Malguzar —Rights to take water from 

jointly owned village tank. 

The mere fact that a person is a malguzar and 
that the tank is in joint ownership ef the pro¬ 
prietary body does not give the person the right 
of using the water for irrigating his fields. Such 
right must be proved aliunde. (Stone, C J. and 
Clarke, J.) Ramji Sahkblal v. Tanyabapu. 
A.I.R. 1940 Nag. 178. | 

- Revision—Long delay in filing—Change in 

law or ignorance as to forum—If grounds for 
excusing. 

A delay in filing a revision cannot be excused 
on the ground of either a change in the law or 
ignorance on the part of the party as to the 
proper forum for the presentation of the revision 
in Collector's cases. (N. J. Roughton, F. C.) 
Kisan v. Adku. 1938 N.L.J, 127. 

-- Settlement record—Entry as to rent — Pre¬ 
sumption as to—If to be preferred to jamabandi 
entry—Suit for rent of field jointly assessed with 
another—Absence of apportionment—Jurisdiction 
of Civil Court. 

A certain field was separately assessed fora 
certain rent as evidenced by the jamabandi entry 
but was jointly assessed with another field as 
evidenced by the settlement entry. A suit for 
recovery of arrears of rent in respect of the field 
was brought on the basis of the jamabandi. 

Held, that the settlement entry must be presum¬ 
ed to be correct and should prevail over the 
jamabandi entry. 

Held, further, that as there was no apportion¬ 
ment of rent between the two fields, the Civil 
Court was incapable of awarding a decree for 
arrears of rent in respect of one of the fields. 
(Gruer, J.) Urkuda Bapu v. Shrawan Jairam. 
I.L.R.. (1937) Nag. 384=171 I.C. 733=10 R.N. 
129=A I.R. 1937 Nag. 156. 

- Third appeal—Mutation proceedings — Con¬ 
current findings of fact—Interference by Finan¬ 
cial Commissioner—Grounds for. 

The Financial Commissioner would not ordina¬ 
rily interfere in third appeal, especially in muta¬ 
tion cases, with the concurrent findings of the 
Courts below on questions of fact as the same can 
be challenged in the Civil Court. But where the 
lower Courts have not only erred in appreciating 
the evidence on the main issue in the case, but 
have approached the matter from an entirely 

wrong point of view, and when the finding of 

the Commissioner in second appeal is of a purely 
negative character, the case is one in which the 
Court of the Financial Commissioner will inter¬ 
fere. ( Greenfield , F. C.) Rukhmabai v. Sada- 
shiva. 20 N.L.J. 191. 

- -Ss. 2 (6) and 186— Lambardar— Appoint¬ 
ment of—Person whose name is recognised by 
Revenue Court in mutation—Right of—Persons 
challenging such appointment—Duty to get deci¬ 
sion from Civil Court on title. 

. The person in whose name mutation has been 
sanctioned by a Revenue Court is, for the pur¬ 
pose of the Revenue Courts, the proprietor of 
the Mahal and is the only person entitled to be 
appointed lambardar. If any one else obtains a 
final decision from the Civil Court in his favour 

as to his superior title, he gets the right to be 

• • • • 
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appointed a lambardar; but until he gets such a 
decision, he is not a proprietor under the Land 
Revenue Act and cannot be legally appointed as 
lambardar. (Greenfield, F. C .) Mt. Rukhmabai 
v. Sadashiv. 20 N.L.J. 250. 


pi • 7 7 c-. ana 1Ub U) Bhogra 

Bhogi land—Suit for rent of—Civil Court’s 

jurisdiction—If barred. 

Bhogra Bhogi holder is the owner of a plot or 
plots of land separately assessed to land revenue 
in a mahal. Bhogra Bhogi land which is akin to 
)nalik makbu2a p)ot is therefore excluded from 
the definition of mahal given in S. 2 (8). C. P. 
Land Revenue Act. Since patti is defined to 
mean lands held in a mahal, malik makbuza plot 
or what is the same thing as a bhogra bhogi plot 
cannot form part of a mahal and therefore 
cannot form a patti under S. 2 (12). A malik 
niakbuza plot or a bhogra bhogi plot does not 
therefore form a patti and is not separate natti 
within the meamng of S 97. The jurisdiction of 

the Civil Court to entertain a suit for recovery of 

rent of bhogra bhogi land is not therefore ousted 

under S. 106 (j) of the Act. (Vivian Bose, J .) 

v - Sitaram. I.LR. (1938) Nag. 

l? 7= , 1 2. R ' N< 134=171 I C. 783=A.I.R. 1937 
Nag. 184. 


S. 23 and C. P. Tenancy Act, S. 24 — 
'Service’, meaning of—Procedure for service of 
notice—Proceedings under S. 24 of Tenancy Act 
—Knowledge of order of ejectment—Necessity. 

The word ‘Service’ in S. 23 of the C. P. Land 
Revenue Act implies and means something more 
than mere tendering or delivering a copy of the 
notice ; it means securing that the person concer¬ 
ned receives and gives an acknowledgment of the 
receipt of the copy. If this could not be done 
substituted service should be resorted to. It is 
of the essence of proceedings under S. 24, C. P. 
Tenancy Act, especially, that the tenant should 
be apprised of the order of ejectment and the 
date fixed for paying up the arrears to avoid it. 
Mere tendering of the notice cannot secure this. 

Sarja Tukaram v. Ishwargir. 

w39 W.L.J, 358. 

- -S. 25 — What is condoned by. 

S-25 of the C. P. Land Revenue Act, * does not 
condone any irregularity in respect of service of 
notices, but only in respect of immaterial errors 
in designation of persons or description of pro- 
perty. {Burton, F C.) S*rja Tukaram v. 
Ishwargir. 1939 NL.J. 358. 

- S. 29—If controlled by S. 6, proviso, C. P. 

Tenancy Act. See C. P. Tenancy Act, S. 6, 
proviso. 20 N L. J. 87. 

” 7 S. 33 ( 2 ) —Scope—Ejectment order by 

Tahsildar confirmed by Sub-Divisional Magis¬ 
trate—Second appeal. See C P. Tenancy Act, 
S 24 (3). 20 NL.J. 220. 

-S. 39— Revision when remedy by way of 

appeal ivas open—If and zvhen cntertainable. 

S. 39 of the C. P. Land Revenue Act does not 
provide for an application being made for revi¬ 
sion in lieu of an appeal or otherwise. The initia¬ 
tive is left with the Revenue Officer to revise an 
order or not. Ordinarily the powers of revision 
would not be used where an appeal could have 
been filed, but was not in fact filed, unless good 
reasons are given for not so doing and unless on 
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the facts of each case the interests of legality 

dmW e y require that the orders in question 
should be varied or reversed. (Burton, F. C.) 
1USLAL zi.^Harnamsinch. 1939 NL J. 559 

———S. 40— Rejection of application for review— 
lj appealable. 

An appellate Court has no jurisdiction to 
entertain an appeal against an order rejecting an 
application for review. (A. L. Bmney , F C ) 
iJAJIBA JAGANNATH JOSHt V NARAYAN GOVINDRA 

Shahadani. 1938 N.L.J. 472. 

—-S. 40 Review—Grounds — Importance of 
question involved. J 

No principles are laid down in S. 40 of the C. 
r. Land Revenue Act to regulate in what cases 
review may he allowed. The practice seems to 
suggest that the test in such cases is the impor¬ 
tance of the question involved. (Burton, F. C.) 

Kalkaprasad v. Thakur Budhasing. 1939 N. 
L.J. 293. 

7 ’^• 4 ‘* Khasra and village administration 

paper—Contents of—Conflict between—Prefer¬ 
ence. J 

. The village administration paper is expressly 
intended to record irrigation rights ; the purpose 

oi the khasra however is merely to record the 
conditions of the cultivation of the fields and 
hence the entry of irrigation right in the remarks 
column of the khasra must be treated as inciden¬ 
tal. Greater value should therefore attach to the 
entries in the village adminstration paper if there 
is a conflict between the two documents. (Stone, 
C.J. and Clarke /A Ramji Saheblal v. Tanya- 
bapu. A.I.R. 1940 Nag. 178. 

7-S. 45 — Record-of-rights — IVhat is included 

in. 

Under S. 45 the record-of-rights includes both 
the khasra and the village administration paper. 
Khasra falls under S- 45 (2) (b) and the village 
administration paper under S. 45 (2) (c). (Stone, 
C.J. and Clarke, J.) Ramji Saheblal v. Tanya- 
bapu. A I.R. 1940 Nag 178. 

Ss. 47 and 49 — Enquiry under—Mutation — 

f /» J't /iT/ii ^ h /. « ... — / .7 _ .1 . . • . 
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Dispute between nephew of deceased proprietor 
and daughter of deceased—Possession with nep¬ 
hew—If material. 

In the case of a disputed succession to a deceas¬ 
ed proprietor, possession of a competing candi¬ 
date carries little or no weight; especially where 
the fight is unequal, e.g ., as between the nephew 
of the deceased and the daughter of the deceas¬ 
ed, possession of the nephew can carry no 
weight. (Greenfield, F.C.) Ruichmabai v. Sada- 
shiva. 20 N.L.J. 191. 

-Ss. 47 and 49— Scheduled estate—Pan - 

dharia Zemindari—Incidents of—Succession to — 
Rule—If impartible and governed by Hindu Law 
—Burden of proof — Wajib-ul-arz. 

The Pandharia zemindari in Bilaspur District 
is an estate, scheduled under S. 2 (3) of the C. P. 
Land Revenue Act and is not an ordinary mahal 
or holding. This being a privileged tenure held 
on special terms, its conditions and the rule 
of succession are regulated by the conditions of 
the wajib-ul-arz of the zemindaii. In the face 
of a clear provision in the wajib-ul-arz laying 
down that the estate devolves on the widow in 
default of a direct heir for her lifetime, and on 
her demise to the nearest male heir, it must be 
held that the widow of the late zemindar is en- 
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titled to the zemindari on his death in preference 
o the brother s sons of the late zemindar. Muta¬ 
tion cannot therefore be effected in favour of the 
nephews of the zemindar. If a person alleges 

e j est T ate R . aj . Goud family governed by 
the Hmdu Law that it is impartible and descends 
by the rule of primogeniture and not by any 
special rules of succession, it is for him to esta¬ 
blish the same In the absence of such proof, the 
Hindu Law affords no guidance to the succession 
and mutation. (G. P. Burton, R. M .) Dharamraj 
Singh v. Mankuwari Devi. 20 N.L.J. 47. 

—— S 47 (l)—Scope—Mining lease—Expiry 
of—Order restoring prior occupancy tenant to 
possession Appeal — Competency. 

• A - n . ordcr by the Deputy Commissioner direct¬ 
ing that an occupancy tenant over whose land 
mtmng rights had been assigned to another, 
should be restored to possession on the expiry of 
the mining lease, is only a direction made in his 
executive capactty for setting right an irregu- 
laruy in the preparation of the annual papers 
referred to in S. 47 (1) of the C.P. Land Revenue 

« nt L‘i S 1 0t a PP ealabl e- ( E . Raghavendra 

Forrester v - Cowasji. 19 N.L.J. 

—— S s. 47 ( 4) and 49 (1 )—Mutation pro¬ 

ceedings started on report of Kanungo-Leqality 

~^l l,r y\ nt0 Possession—Necessity’for. 9 V 

S. 47 (4) of the C. P. Land Revenue Act 

ed Q on r t e hV hat m . uta f t, ° n Proceedings must be start- 
ed on the report of the person lawfully entering 

renort P ^f Se ^ 10n ‘ Proceedln g s started on the 
X 1 , , a K \ nungo are not legal and valid. And 
when both parties claim to be in possession, an 

enquiry ought to be made into the fact of legal 
possession, and a finding arrived at on the point 

vftbftp Ulr< th t °' S - 49 jP- The omission to do so 
w*M?tr the Proceedings. (Raghavendra Rao, 
n.NL.) tilRALAL v. Laxmansingh. 19 N.L.J. 49. 

Ss 47 (4) and 49 (3)—Mutation—Right to 


—l arty failing to appear and lay claim in spite of 
no f}ce—Right of to be recorded as proprietor. 

1 he acquisition of proprietary rights, and the 
recognition by Government, of a person as a pro¬ 
prietor involve the assumption of liabilities and 

responsibilities. And when a person, despite full 
notice of the proceedings, fails to lay claim to 

3nd ther ^.y to express willingness to 
accept those respons^jhues and liabilities, it is 
not possible for a revenue officer in mutation pro- 

thlt ng T\° dlre f Ct that r *?e or she shall assume 
them The party so failing to appearand lay 

claim must be left out of account. (Greenfield, 
191^ RUKHMA °ai v% Sadashiva. 20 N.L.J. 

“ S \ 49 (})~~ D . ut y of Revenue Court under— 
Possession—Meaning and nature of. 

Where an applicant for mutation before a Re- 

7tFe U a e CT ains r t the S r° btai H ne A d ' awful Possession and 
title against the recorded proprietor, he is entitled 

4 °q n Vn nd * the JRevenue Court is bound 
under S. 49 (1) of the Land Revenue Act to 
record mutation in his name. If another party 
ousts the applicant subsequently from lawful pos¬ 
session illegally in execution of a decree bv 

which the applicant is not bound, such ouster 

cannot be recognised by the Revenue Court 
19M N.L J. 45 Q G0PIDAS SETH Mi shrilal: 
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49(3)— Order of Revenue Court under 

\ c * °f—If C(in ke nullified by temporary in¬ 
junction from Civil Court. 

A temporary injunction issued by a Civil Court 
can have no operation against the order of a 
Revenue Court passed under S. 49 (3) of the 
C. P. Land Revenue Act. Under S. 49 (4), the 
Revenue Courts must recognise a final decision of 
a ^d v jJ Court on a question of title; but until 
suc ^" na J decision is recorded, the authority of 
the Revenue Courts under the other sub-sections 
of S. 49 prevails. ( Greenfield , F. C.) Mt. 
Rukhmadai v. Sadashiv. 20 N.L.J 250. 

S. 68 (3)—Khudkasht land subject to mort¬ 
gage — If can be recorded sir. 

Though khudkasht land is subject to a mort¬ 
is 6 it can be recorded as sir land if it otherwise 
satisfies the conditions laid down in sub-S. (3) of 
S. 68 of the Central Provinces Land Revenue 
Act. ( Burton, F C.) Balmukund v. Daulat. 
1939 N.L.J. 499. 

-- S. 70— Scope. 

S. 70 only deals with what the khasra is to 
contain as far as tenancy lands are concerned. It 
does not touch what it is to contain in the case of 
home-farm lands. (Stone, C. J. and Clarke, J.) 

Ramji Saheblal v. Tanyabapu. A.I.R. 1940 
Nag. 178. 

‘S. 71— Abadi — Licensee failing to build 
house — Forfeiture — Revocation-Easements Act, 
S. 62 (It). 

S. 71 of the C. P. Land Revenue Act makes it 
clear that the abadi of a village is reserved for 
the residence of the inhabitants or for purposes 
ancillary thereto. A person who has a licence to 
occupy the abadi site must use it for the purpose 

of residence, that is, he must erect a building on 
it for his dwelling. His failure to do so would 
be treated as an infringement of the terms of the 
licence and bring about forfeiture of the licence. 
Where the site stood without a house upon it for 
such a long period as 30 years, 

Held, that it could well be regarded as good 
evidence to prove that licensee had no intention 
of ever building house on it and hence licence 
could be revoked. S. 62 (h) of the Easements 
Act is applicable to abadi sites as much as to any 
other class of land. (Niyogi,J.) Chhagani.alsa 
v. Nathusing. I.L.R. (1938) Nag. 326 = 176 I 
C. 936=11 R.N. 92=A.I.R. 1937 Nag. 338. 

—- Ss 73 and 80— Decision of Settlement 
Officer—If final. 

A Settlement Officer has under the C. P. Land 
Revenue Act power to allow a reduction or ex¬ 
emption from rent and his decision is binding on 
the landlord during the currency of the settle¬ 
ment. (Pollock, J.) Kamlusao v. Kisan. 164 
I.C. 941=9 R.N. 46=A.I.R. 1936 Nag 221. 

—-S. 75 (1) —Muafi recorded as “Ba waj 

hissedari wa rishtedari"— Subsequent settlement 
recording same as to continue in perpetuity “so 
long as land remains in the family and is not 
alienated' , — Usufructuary mortgage by muafidar 
—Effect of — If suspends muafi. 

A muafi grant was stated to be “ Ba waje hisse¬ 
dari wa rishtedari ” at a previous settlement, t.e., 
that the land revenue was foregone because the 
land was taken by a member of the proprietor’s 
family in lieu of a proprietary share. At the next 
settlement the settlement officer recorded that it 
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should continue in perpetuity “so long as the land 
remains in their own family and is not alienated.” 
The muafidar transferred the land to a stranger 
by way of a usufructuary mortgage. 

Held, that the land being no longer in the pos¬ 
session of the family must beheld to have been 
alienated, and that consequently the muafi right 
should be regarded as having ceased to exist so 
long as the mortgagee remained in possession, 
and the proprietor would be entitled to collect 
the revenue assessed upon the land. 

Held, further, that on the owner resuming pos¬ 
session by redemption, the muafi would revive. 
(Greenfield, F. C.) Sf.th Meghrat v. Kashiram. 
1938 N.L.J. 52. 

-'S. 75 (3) — Reference under by Civil Court 

—Revenue Courts’ power to question propriety 
of. 

Under S 75 (3) of the C. P. Land Revenue Act, 
when a reference is made by the Civil Court, the 
Revenue Courts must act upon it. It is not open 
to them to say that the reference is improper and 
that the point upon which the reference has been 
made is one to be decided by the Civil Court it¬ 
self. (Greenfield, F. C.) Seth Meghraj v, 
Kashiram. 1938 N.L.J. 52. 

-S. 76— Cesses — Patwari's remuneration. 

The remuneration that is payable to the patwari 
or a lambardar does not fall under the head of 
cesses. (Niyogi,J.) Shrinivas Govind v. Saba- 
sheo Sakharam. 171 I.C. 658=10 R.N. 127= 
20 N.L.J. 173=A.I.R. 1937 Nag. 211. 

-— S. 80— Applicability. 

S. 80 of the Central Provinces Land Revenue 
Act deals with settlement decisions only and does 
not apply to year to year khasra entries made by 
the patwari. (Gruer, J.) Baba Ramchandra 
Komti v. Kondoo Jagna Wadhai. 1939 N.L.J. 
496=A.I.R. 1940 Nag. 7. 

-S. 80— Burden of proof — Suit to challenge 

settlement record after one year—Plea that no in¬ 
quiry was held — Onus. 

The object of nazul proceedings is, no doubt, 
that disputed matters should be determined then 
and there, and unless the decisions arrived at are 
promptly questioned, they must stand good. The 
settlement entries are binding if not set aside 
within one year under Art. 14, Limitation Act, 
read with S. 80, C. P. Land Revenue Act. Where 
a parcha is given to a person as malik makbuso 
after settlement, and the entry regarding the area 
is challenged after more than one year from the 
offering of settlement record to proprietor, the 
burden of proof lies upon such person who 
asserts that no inquiry was made (Gruer, J.) 
Secretary of State v. Habibulla. I.L R. (1938) 
Nag. 377=176 I.C. 346=11 R.N. 48=A.I.R. 
1937 Nag. 407. 

-S. 80— Entry of Settlement Officer — Pre¬ 
sumption of due inquiry — Finality. 

It is the duty of the Settlement Officer under 
S. 70 of the C. P. Land Revenue Act of 1917 to 
ascertain and record the status and rights of all 
persons occupying land as tenants; and under 
S. 80 of the Act, it must be presumed in the ab¬ 
sence of evidence to the contrary that the Settle¬ 
ment Officer did so, and any order or entry under 
S. 70 is conclusive under S. 80. ( Pollock , J.) 
Kanchedilal v. Zabbarshah. 166 I.C. 686=9 
R.N. 141=19 N.L.J, 123=A.I.R. 1936 Nag. 171. 
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——S. 80— Right of tenant to collect and sell 

niT^ W ?; ib " ul " ar2 - £,,/ ry restricting 
a*°J te) \ ant ~: No usage or contract to that 
■effect proved—Right of tenant to sue for declara - 

Uo * °f r *P ht and for amendment of wajib-ul-arz 
— C. P. Tenancy Act , 95. 

The ownership in trees growing on land is with 
the owner of the land, and enjoyment of those 
trees, whether from their shade or their produce, 
is with him who, being entitled to present pos¬ 
session of the land, has the right to enjoy the land 
these rights are not cut down by S. 95, C. P. Ten- 

an *^L sect ^9 n does not purport to deal 

with the position which arises when the trees are 
ot a kind other than those mentioned therein ; 
nor does it purport to create statutory easements 
mat will permit the owner to get at trees in the 
possession of the tenant. It is designed to add 
to, rather than subtract from the tenant's rights 
and gives statutory expression to the tenant’s 

Tights in fruit trees. It also creates a statutory 
Tight m the tenant to fell and take certain timber 
and clear shrub. This right cannot be given up 
even by contract. If neither usage nor contract 
to the contrary be proved, the tenant has the pro¬ 
duce of the tree, whatever the tree and whatever 
the produce growing on the land of which he has 
the tenancy. A tenant has therefore the right to 
pluck and collect the leaves of tendu trees in his 
holding and sell them to anybody he chooses, and 
the zemindar has no exclusive right or monopoly 
to purchase them. A tenant is certainly harmed 
oy an entry in the village administration report 
unless that entry gives him rights greater than 
those that arise under the general law. So far 
as tendu leaves are concerned, unless the land¬ 
lord has got rights by usage or contract, the right 
to them would be in the tenant, though the trees 
themselves belong to the zemindar. When there 
is no usage or contract limiting the tenant s 
rights, the zamindar can have no right to the 
.produce. An entry in the Wajib-ul-arz of the 
village to the effect that the tendu leaves cannot 
oe sold to anybody else other than the malguzar 
or the kadar or zemindar cannot in such a case 
oe supported and is wrong. The tenant is con- 
sequently entitled to sue under S. 80 of the C. P. 
Land Revenue Act for a declaration of his right 
and for amendment of the Wajib-ul-arz. (Stone, 
C.J. and Niyogi . /.) Bahoran v. Lal Bhuwanpal 
Singh. 20 N.L.J. 131. 
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tenure of a protected thekadar shall be,regulated 
by the personal law of the deceased thekadar 

subject to certain conditions which to some ex¬ 
tent modify the personal law applicable to Hindus. 

filr C - e j e aw applicable is the ordinary law 
of Hmdu succession as modified in minor details 
and irrespective of any idea of notional jointness 
which might arise from the principle that the 
t A e , nure Af ls impartible. ( Grille , J.) Narhari v 
Mst. Maharani. 187 I.C. 750=12 R N 299—* 
1939 N.L.J. 605=A.I.R. 1940 Nag. 102. 


S. 112 Scope of—Applicability to forfei¬ 
ture of protected status. j 

S.112 of the Central Provinces Land Revenue 
Act is not applicable to a case where protected 
status is to be forfeited. The procedure for 
the latter case is provided in S. Ill and obviously 
it was neither intended nor provided that in a 
case in which the Commissioner has sanctioned 
forfeiture, an application under S. 112 should 
operate to forestall the formal declaration of 

fi? r £ ei i Ure ' ‘u’ 12 ? nly . a PP 1,es to the case of a 
thekadar who is deprived of his status on the 

application of an entitled member of the family 

and not upon declaration of forfeiture. (Burton, 

T T oa Haidar Ali v ' Kuvarlal Singh. 1940 N. 
•L'.J. 30. 

— Ss. 125 and 128 —Sale for arrears of land 

revenue-Absence of notice to mortgagee not in 

possession—Sale, if invalid—'Assigns' in S 125 
meaning of. 

A sale for non-payment of arrears of land 

revenue is not bad for failure to conform to the 

requirements of S. 128 of the C. P. Land Revenue 
Act, simply because a notice of demand had not 
been served on the mortgagee of the village as a 

hL S J U m - ?tat ! ng r who are defaulters 

thp c n *,i Ud d l he assig 5 s of a person with whom 
the settlement was made, but by an explanation, 

has made it plain that ‘assigns’ includes a mort- 
gagee in possession only. (Pollock and Niyogi 
JJ-) Surajdeen v. Ishwari Prasad ILp' 
(1938) Nag. 550=1938 N.L.J. 342=l 8 i I C 478 
=11 R.N. 462=A.I.R. 1938 flag. 554 


■S. 80— Scope—If retrospective. 


S. 80, C. P. Land Revenue Act of 1917, which 
requires the defeated party to sue within one 
year, cannot have retrospective operation. (Ni¬ 
yogi and Subhedar, A.J.Cs.) Yadgar Hussain v. 
Muhammad Ibrahim Raza. 31 N L.R. (Supp ) 
202=163 I.C. 179=8 R.N. 299=A.I.R. 1936 
Nag. 71. 

-— S. 97— Bhogra bhogi —If separate patti. 

See C. P. Land Revenue Act, Ss. 2 (8 ) and (12), 
•97 and 106 (/). A.I.R. 1937 Nag. 184. 

— --S. 106 (j)—Scop e—Bhogra bhogi land— 

Suit for rent of—Turisdiction of Civil Court—If 
ousted. See C. P. Land Revenue Act, Ss. 2 (8 ) 
and (12), 97 and 106 (;). A.I.R. 1937 Nag. 184. 

— -'S. 109— Succession to tenure of protected 

the kadar—Principle governing. 

I t is laid down in S. 109 of the Central Provin¬ 
ces Land Revenue Act, that the succession to the 


Ss. 128 and 146 Proclamation of sale not 
m accordance with Act — Effect. 

Where the proclamation for* sale was issued nc 
for a sale under C. P Code, it is not in any way a 
comphance w.th R 17 of the rules framed under 
?• 128 C. P. Land Revenue Act. It is not an in¬ 
formality curable under S. 25 of the Act. Where 
there is no proper proclamation according to the 
Land Revenue Act, a sale held under such a pro- 

P a {™^ lon IS ,". ot , a sa,l r which could be deemed to 
be held or which could be confirmed under the 
Land Revenue Act. (Burton, F.C.) Borda Co- 
operative Society v. Yadao. 1939 N.L.J. 405. 

— ;S. 138— Sale proclamation in terms of — 

tt j J r ff e from encumbrances — Presumption. 
Under S. 138 of the Land Revenue Act, sale 
tree of encumbrances is the rule and sale subject 
to encumbrances is an exception. When a Deputy 
^r o mm iss i° ner , signs a proclamation in terms of 
o. 138, it is unnecessary to pass an express order 
that the sale is to be free of encumbrances. (Pol¬ 
lock and Niyogi, //.) Surajdeen v. Ishwari 
Prasad. I.L.R. (1938) Nag. 550=181 I r 470— 

11 R.N. 462=1938 N.L.J. 342=A.I.R. 1938 NaF, 
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~Z S.138— Scope—Order for sale by Deputy 
Commissioner free of incumbrances—Subsequent 
order by Sub-Divisional Officer for sale subject to 
incumbrances — Legality — Sale—If void — Subse¬ 
quent confirmation of sale by Deputy Commis¬ 
sioner—If validates sale. 

When the Deputy Commissioner orders the sale 
of a village for arrears of revenue free of incum 
brances, a subsequent order by the Sub-Divisional 
Officer directing that the village should be sold 
subject to incumbrances is incompetent and with¬ 
out junsdiction under S. 138 of the C. P. Land 
Revenue Act. It is an illegality which vitiates 
the sale and renders the sale void. The fact that 
Deputy Commissioner approves of and confirms 
the sale does not cure the illegality. ( Rouqhton .) 
Bhayyalal v. Gangaprasad. 19 N.L.J. 299. 

“ Ss. 144 and 145— Sale set aside by S D.O' 
but upheld by D. C.—Deposit by defaulter — 
Lime. 

Though an application of S. 144 of the Land 
Revenue Act is made dependent upon an applica¬ 
tion not being filed under S- 145 of the Act. one 
object underlying the two sections is, that the 
defaulter shall have at least 15 days, after the 
payment of the purchase-money by the purchaser, 
in which to make his deposit, in order to set aside 
the sale. So where a sale is set aside by a S.D O. 
but upheld by D.C., and the price is paid by the 
purchaser thereafter, the defaulter is within time 
if he deposits his amount within 15 days of pay¬ 
ment by the purchaser. (Burton, F.C.) Kalka- 
prasad v. Thakuk Budhasing. 1939 N.L.J. 
293. J 

-S. 144 (1)— Scope — Balance of purchase 

money — Non-payment within 15 days — Effect — 
Sale—If void—Absence of prejudice. 

The non-deposit by the purchaser at a sale in 
arrears of taccavi of the balance of purchase- 
money within 15 days as required by S. 144 (1) of 
the C* P. Land Revenue Act is a mere irregula¬ 
rity, and does not, in the absence of prejudice to 
the tenant or to the heirs of a deceased tenant, 
render the sale void. Harishankar v. Ramlal. 
19 N.L.J. 269. 

7 8. 144 .(1)— $cope — Non-compliance — Fai- 

! ire to deposit balance Purchase money within 15 
days If renders sale void—Absence of prejudice 
to tenant — Effect. 

The mere fact that the purchaser of a tenant's 
holding fails to deposit the balance of the pur¬ 
chase-money within the period of 15 days as re¬ 
quired by S. 144 of theC.P. Land Revenue Act 
does not make the sale void, when no prejudice is 
thereby caused to the tenant. (Bose. J.) Rani 
Sona Bahu v. Sobhacsingh 167 I C 848=9 R 
N. 226=38 Cr. L.J. 467=19 N.L.J. 264. 

-;?• i* 5 —Construction—^Person whose im¬ 
movable property has been sold "— Charge-holder 
—Right to apply under. 

A charge-holder cannot be treated in respect of 
the property charged as a “person whose immo¬ 
vable property has been sold" within the meaning 
of S. 145 of the C P. Land Revenue Act of 1917 
prior to its amendment in 1936, and has therefore 
no locus standi to apply under the ‘ section. 

(Burton R.M.) Seth Ghasiram v. Ramlal. 20 

tt.L. j. 97# 
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-S. 151 —Order by Civil Court allowing pre¬ 
emption — No objection raised — Subsequent 
objection before Guvernor-in-Council — Maintain¬ 
ability. 

Where an order granting pre-emption has been, 
passed by the Civil Court and has been given 
effect to by the Collector, a party who has failed 
to appeal and object in the Civil Court cannot be 
allowed to raise objections in that behalf after¬ 
wards in the Revenue Court. The Governor-in- 
Council has no authority to exercise revisional 
powers in respect of orders of the Civil Court 
allowing pre-emption. ( Gordon , R.M.) Maha- 
deo v. Narayan. 19 N.L.J. 76. 

S. 151— Pre-emption by decree-holder — 
Deposit of purchase-money — Necessity—Right 
.to set-off—Failure to deposit — Irregularity — Re¬ 
vision. 

Under S. 151, Land Revenue Act, a decree- 
holder pre-empting the property and thereby be¬ 
coming the purchaser need not deposit the pur¬ 
chase-money before the Collector but is entitled 
to set-off his claim in the case against the price 
money to be deposited. The failure to deposit 
would at the most amount to an irregularity, but 
when such irregularity causes no material loss, 
the Governor-in Council will not interfere in 
revision. ( Gordon , R.M.) Mahadeo v. Nara¬ 
yan. 19 N.L.J 76. 

-S. 152— Applicability—Jurisdiction of Civil 

Court—Suit by lambardar for recovery of amount 
of revenue paid by him on behalf of co-sharers as 
zabti bhogra—Jurisdiction of Civil Court — Con- 
tract Act, S. 69. 

Clause (10), S. 152, deals with claims arising 
from actual collections or from the processes to 
enforce the realization of arrears of revenue or 
arrears of sums realizable as revenue To come 
within this clause, the matter complained of and 
which gives rise to the suit must actually be con¬ 
nected with or arise out of an actual collection or 
some process for the recovery of arrears of 
revenue. The cause of action must be intimately 
connected with the collection or with the process 
for the recovery of revenue. Where a lambardar 
pays the whole revenue and then sues the co- 
sharers for amounts paid by him on their behalf 
as zabti bhogra, his claim is not one connected 
with or arising out of actual collection or any¬ 
thing connected with collection, but rather from 
payment made bv him to co-sharers use; and in 
view of S. 33 which presupposes that Civil Courts 
have jurisdiction to try suits by lambardars for 
arrears of revenue payable through them by the 
proprietors whom they represent. S. 152 is not 
applicable. Such a suit falls under S. 69, Con¬ 
tract Act and can be entertained by Civil Courts. 
(Harries, C.J . and lVort,J.) Harihar Dora v. 
Upendra Pati. 6 B R. 218=185 I. C. 602=12 R. 
P. 384=A.I.R. 1939 Pat. 497. 

-S. 157 —Failure of co-sharer lambardar to 

Pay Sadar lambardar—Payment by him to Govern¬ 
ment-Recovery under S. 157— Remedy of patti 
lambardar 4 

Where a patti lambardar who held her share 
free from assessment, failed to collect and pay 
the land revenue to the Sadar lambardar, and the 
sadar lambardar paid it and on application to the 
Tahsildar under S. 157, recovered the amount 
from the patti lambardar, her remedy is not by 
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a suit against the Sadar lambardar for it would 

not be maintainable; but to sue the other co¬ 
sharers for their share of the land revenue or to 
apply to the Tahsildar to recover it for her or to 
sue the sadar lambardar for her share of village 
profits. ( Pollock , J.) Thakursingh v. Mst 
Parvvatibai. 179 I.C. 12=11 R N. 278=1938 
N.L. J. 292=A.I.R. 1938 Nag. 490. 

~ -—S. 157 Payment by Sadar lambardar — 
Sole of co-sharer’s land—If free from encum¬ 
brances^—Nature of right conveyed. 

If a Sadar lambardar fails to get in and pay 
over the land revenue to the Government, he is 
liable to have his land sold. But he is given a 
right over against the co-sharcr whose revenue 
is in arrear. He may sell that co-sharer’s land. 
Inasmuch as he had paid to Goverments, the first 
charge given by the statute to the Government 
passes to him. But it cannot wipe away a mort¬ 
gagee’s right. The Sadar lambardar has priority 
over the mortgagee standing in the Government 
shoes to the extent of the land revenue due in 
respect of the mortgagor’s land, paid by him. 
Hence he can sell the land giving to the purchaser 
a like priority unless the mortgagee redeems the 
charge by payment. ( Stone , C.J. and Bose, J.) 
Zalliram Battolal v. Mangal Singh. 185 I.C 
780=12 R.N. 173=1939 N.L.J. 477=A.I.R. 1939 
Nag. 302. 

——77S. 169 ( 1 ) (a), (b) and (c)— Scope—Sub- 
Divisional Officer—Order rejecting objections as 
too late—Effect of. 

There was nothing in the terms of an order of a 
Sub-Divisional Officer to show that he declined to 
entertain objections until the question had been 
determined by the Civil Court; all that he said 
was that the plaintiffs had failed to avail them¬ 
selves of the opportunity ~of putting forward 
their objections at the time when they were called 
for by proclamation and that the objection was 
made so late that it could not be entertained In 
passing such order the Sub-Divisional Officer 
added certain observations and suggested that the 
remedy of the objectors lay against the vendors 
in the Civil Court. 

Held, the order did not fajl under S. 169 (1) 
(a), (b) or (c). (Niyogi, J.) Umrao Zungar v 

Shiwa Laxman. I.L.R. (1937) Nag. 476=170 
I.C. 601=10 R.N. 68 =A.I.R. 1937 Nag. 177. 

-Ss. 169 ( 1 ) (b) and 220 (n)— Order to file 


C. P. LAND REV. ACT (1917), S. 187. 

S. 169 (1)(6) as follows: “H is asked to establish 
his rights in Civil Court by filing suits within six 
months from this date. Till then the case be kept 
pending. Record forwarded to Dupty Commis- 
sioner for information.” Deputy Commissioner 
endorsed on this as follows : *' Case need not be 

kept pending so long. It be filed. Parties can re¬ 
open it in due course.” Question was if Deputy 
Commissioner’s order was final or that of the 
Sub-Divisional Officer’s and did the superior 
officer s endorsement convert the Sub-Divisional 

Officer s order from S. 169 (l) (6) to S. 169 ( 1 ) 

\Q )• 

Held, that the order of the Sub-Divisional 
Officer under S. 169 (1) ( b) was final and that the 
Deputy Commissioner to whom the Older was 
sent for information had no right to vary it in 
any way so as to bring it under S. 169 (1) (a), as 
the order was sent to him not by way of appeal 
or revision but in his administrative capacity only 
tor information and the endorsement by Deputv 
Commissioner was his administrative act. (Stone, 

C ./, and Puranik, J .) Madhorao Dinkarrao v 
Laxmibai. I.L.R. (1940) Nag. 110=176 I C 
952=11 R.N. 95=A.I.R. 1938 Nag. 241 


——S. 187— Lambadari Rules—Rr. 11 ( 1 ) (b) 
(n) and 11 ( 1 ) (b) (Hi)—Scope of. 

. T, he 9 ualifi cation for lambardarship laid down 
mkr. ll (1 ) ( 6) (ii ) and11 0) (b) (iff; 0 f the 

Lambardari Rules are to be only a guide to the 

Revenue Officers in making the appointment and 
the rules should not be read as attaching more 
weight to one consideration than to another. The 
decision has to be made after taking into 

account all the considerations. ( Roughton , F.C■) 
ohanaram v. Dasrathrao. 1938 N.L.J. 365. 

Ss. 187 and 189— Mahal imperfectly parti- 


- - V / \ \ / — « » ' - v y w 

civil suit within six months—Suit filed beyond 
that period—If entertainable. 

Where in an order under S. 169 (1) ( b ) of 
the C. P. Land Revenue Act a party is asked to 
file a civil suit within six months but he fails to 
do so and files it beyond that period the Civil 
Court cannot entertain the suit, it being barred 
under S. 220 (»). Such party has to face the 
consequences under S. 169 (2) (b) and take his 
chance before Revenue Court. (Stone, C.J. and 
Puranik , /.) Madhorao Dinkarrao v. Laxmibai. 
I.LR. (1940) Nag. 110=176 I.C. 952=11 R.N. 
95=A.I.R. 1938 Nag. 241. 

•S. 169 ( 1 ) (b)— Partition—Party asked 


^ V ^ / -- _ ^ -- 

to file civil suit within six months—Case kept pen¬ 
ding—Order sent to Deputy Commissioner for in¬ 
formation—Order of Deputy Commissioner ask¬ 
ing case to be filed—Which is the operative order . 10/ lllc ^ rm ^ dliU 1 VCV c,j UC Jays a 

In a partition proceeding before a competent primary responsibility on the sadar lambardar to 

nacc^ri an order imn^r j ___ ^ _l _ .1 - 


tioned—Lambardar— Effect on status of. 

Per Grille, J C., agreeing with Gruer, A.J.C ., 
Subhedar, A.J.C., contra.—On an imperfect parti- 
tion of mahal. a lambardar, does not cea^e auto- 
maticaljy to exercise his powers when his prop¬ 
rietary interest in a patti of that mahal is lost 
J. he mahal continues to be the mahal and does 
not lose its character as such on an imperfect 
partition into patus, and lambardar of a mahal 

continues to be the lambardar until he has been 

removed A lambardar is appointed by statute 
and is only removable by statute. 

Per Subhedar, A.J.C. —A person who has been 
appointed lambardar of a mahal ceases to be a 
ambardar when the mahal is imperfectly parti- 
tioned The legislature obviously contemplated 
that while the appointment of a lambardar must 
be expressly made for each mahal or patti, it left 
the tormarremoval of a lambardar so appointed 
absoffitefy in the discretion of the appointing 
authority and did not cast upon it the duty of 
ormally removing him whenever, in the eye of 
tne law, he ceases to function as such. ( Pollock, 
A.J X .,afterwards Grille, J C. on difference bet¬ 
ween Subhedar and Gruer, A J.Cs.) Kesho 
Jagannatii v. Raoji Gopal. 31 N.L.R. fSupp.) 

132=161 I.C. 806=8 R.N. 240=A.I.R. 1936 
Nag. 44. 

■—Ss. 187 and 188— Scope of — Respective 
duties of lambardar and sadar lambardar. 

S. 187 of the C P. Land Revenue Act lavs a 


_ ^aiuuv/ii — o —- j * j— i it mw- oauai Jaill Ud.TQ3.r [O 

Sub-Divisional Officer, he passed an order under J collect the land revenue from the lambardars and 
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pay it to Government, though his ultimate res¬ 
ponsibility may be no more and no less than that 
of other co-sharers who are all jointly and seve¬ 
rally liable for the entire land revenue of the vil¬ 
lage. Under S. 188 (1) it is the duty of every 
Jambardar to collect and pay to the sadar lambar¬ 
dar so much of the land revenue as may be paya¬ 
ble through him. ( Pollock . J .) Thakursingh 
AIst. PaRwatibai. 179 I.C. 12=11 R.N. 278 
— 1938 N.L.J. 292=A.I.R. 1938 Nag. 490. 

-S. 187— Temporary lambardar—If can be 
appointed. 

There is no provision in the Central Provinces 
Land Revenue Act enabling the appointment of a 
temporary lambardar pending mutation proceed¬ 
ings. ( Burton, F.C.) Gopinath Sunderlal v. 
Chunilal Sunderlal. 1939 N.L.J. 290. 

S. 187 (3)—‘Duties’, meaning of. See C. 
P. Land Revenue Act, Ss. 189, 188 and 187 (3). 
1940 N.L.J. 199. 

"—’?•. IS® ( 2 ) (c)— Lambardar — Right to 

commission—When arises . 

The fact that the lambardar must render an 
account within six months does not affect the 
date when the cause of action arises for a suit 
for commission by the lambardar. The lambar¬ 
dar becomes entitled to his commission when he 
has paid the land revenue and the fact that he is 
bound to render accounts within six months 
does not prevent him from suing for the 
recovery of that commission be fore the lapse of 
six months. {Pollock, A,J.C., afterwards Grille, 
J.C. t on difference between Subhedar and Gruer, 
AJ.Cs.) Kesho Jagannath v. RaoJi Gopal. 
31NL.R. (Supp.) 132=161 I.C. 806=8 R.N. 
240=A.I.R. 1936 Nag. 44. 

--—S. 188 (2) (c) and (d)— Lambardar—Suit 

against co-sharer in possession if sir and khud- 
kasht land for rental assessment — Maintainability. 

S. 188 (2) of the Land Revenue Act lays on the 
lambardar the duty of collecting the village pro¬ 
fits ; and he can, for the purpose of paying off the 
land revenue, which it is his duty to pay, ask the 
■co-sharers in possession of strand khudkasht land 
to contribute the rental assessment. Whether or 
not, it is reasonable on his part to demand pay¬ 
ment from the co-sharers of this assessment be¬ 
fore he furnishes them accounts, he has the right 
under S. 188(2) ( c) to collect the village profits 
and under S. 188 (2) {d) he is empowered to ins¬ 
titute a suit to enforce this right. {Pollock, J.) 
Raoji v. Madhorao. 20 N.L.J 77=171 I.C. 956 
= 10 R.N. 147 (2)=A.I.R. 1937 Nag. 201. 

S. 188 (2) (c)—“ Proprietor ” meaning of. 

The word‘proprietor’in S. 188 (2) ( c) is not 

restricted to a recorded proprietor only. The 
■omission of the word‘recorded’ must be deemed 
to have been made deliberately and with a pur¬ 
pose. The purpose appears to be to leave the door 
open to the unrecorded proprietor to sue in a civil 
Court which alone has the jurisdiction to try suits 
for village profits. {Niyogi and Subhedar, AJ. 
Cs.) Yadgar Hussain v. Muhammad Ibrahim 
Raza. 31 N.L.R. (Supp.) 202=163 I.C. 179=8 
R.N. 299=A.I.R. 1936 Nag. 71. 

—-—*Ss. 188 (2) and 203 (3)— Scope — Transfer 
of site by tenant to co-sharer — Validity—Implied 
consent of lambardar — Sufficiency. 

A co-sharer has no right to choose any site in 
ithe abadi he wishes unless he has obtained the I 
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consent of the lambardar to that choice. But the 
consent of the lambardar need not be express. 
It can be implied from the fact that the lambar¬ 
dar is present at the time of selection of a site and 
does not object to it. A tenant can therefore 
validly transfer to a co-sharer a site in the abadi, 
if he selects it, with the consent, express or im¬ 
plied, of the lambardar. Such a transfer is not 
absolutely prohibited by S. 203 (3), but is permis¬ 
sible under S. 203 (3) read with S. 188 (2) of the 
C. P. Land Revenue Act. {Stone, CJ.) Gulab- 
sing v. Chhatarsing. I.L.R. (1937) Nag 58= 
166 I.C. 563=9 R N. 125=19 N.L.J. 211=A.I.R 
1936 Nag. 283. 

-S. 189— Relation of lambardar and co¬ 
sharer—Nature of—Principal and agent. 

The jural relation between a lambardar and the 
co-sharers is that of agent and principal. {Niyogi 
and Subhedar, A.J.Cs.) Yadgar Hussain v. 
Muhammad Ibrahim Raza. 31 N.L.R. (Supp.) 
202=163 I.C. 179=8 R.N. 299=A.I.R. 1936 Nag. 
71. 6 

-Ss. 189, 188 and 187 {2)—Lambardar 

gumasta—Failure to discharge duties and exer¬ 
cise powers—If entails removal of lambardar — 

‘ Duties' in S.187 (.?), meaning of — Distinction bet¬ 
ween powers and duties. 

The meaning of the two Ss. 189 and 188 of the 
C. P. Land Revenue Act taken together, is that 
the gumashta is responsible for the duties of the 
officer of the lambardar and he may be dismissed 
for failure to discharge them and not the 
lambardar or lambardarini in whose place he 
lias been appointed to perform the duties. 
The word ‘duties’ in S. 187 (3) of the Act 
must be taken to mean the whole of the 
functions which lambardar has to perform 
whether it be the duty specified in S. 188 (1) or 
the exercise of such of the powers which the 
lambardar has to undertake under sub-S. (2) as 
the gumashta can exercise. The distinction 
between ‘duties’ and ‘powers’ is marked more by 
the side headings than by the actual contents of 
the two sub-sections. It follows, that the lambar¬ 
dar is required to perform the function of 
collecting village profits and rendering an account 
to the proprietor and if there be a gumashta 
lambardar, it is the latter’s duty. As it is the 
gumashta’s own duty, the lambarder himself can¬ 
not be held responsible for his gumashta's failure 
to discharge it. ( Burton , F.C.) Mungabai v. 
Reotibai. 1940 N.L.J. 199. 

-Ss. 190 and 197 —Mukaddam gumashta — 

Remuneration of—When recoverable as arrear 
of land revenue. 

Only the remuneration of such mukaddam 
gumashtas as are appointed by the Revenue Officer 
in accordance with the provisions of S. 190 (4) of 
the Central Provinces Land Revenue Act is re¬ 
coverable as an arrear of land revenue in the 
terms of S. 197 of the Act and not that of a 
gumashta appointed by the mukaddam himself. 
{Burton , F.C.) Trilokinath v. Khushalrao. 

1939 N.L.J. 167 . 

-Ss. 190, 192 —Scope — Mukaddam—Right to 

apply for fixing remuneration. 

There is nothing in the C. P. Land Revenue 
Act to suggest that the person appointed as 
mukaddam should move the Deputy Commis¬ 
sioner for his remuneration to be fixed. The 
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duty of fixing remuneration under S. 192, C. P. 
Land Revenue Act, is as obligatory as the duty 
of appointing a mukaddam. If so, any delay on 
the part of the Deputy Commissioner in fixing the 
remuneration cannot prejudice the person who is 
•entitled to receive it. And the Deputy Commis¬ 
sioner’s order fixing the remuneration must relate 
to the whole period of service. ( Niyogi . /.) 
Shankar Rao Sadasheo v. Madho Narayan Rao. 
173 I.C. 7=10 R.N. 283=A.I.R. 1937 Nag 
411. 

--S. 192— Lambardar or mukkaddam—Fix¬ 
ing of remuneration under S. 192— Right to claim 
.for period anterior to date of such fixing. 

In a suit for village profits, a lambardar or 
mukaddam is entitled to claim whether as plain¬ 
tiff or as defendant, remuneration for his services 
for such years prior to the year in which his 
remuneration has been fixed by the Deputy Com¬ 
missioner under the provisions of S 192 of the 
Land Revenue Act as are within the period of 
limitation. {Stone, C.J. and Bose,J.) Mahadeo z;. 
Janarpan. I.L.R, 1938 Nag. 509=181 I.C. 5= 
11 R.N. 420=1938 N.L.J. 448=A.I.R. 1939 Nag. 
7 5 # 

-S. 196— Rules framed under — R. 3 —‘ Rela¬ 
tive*—Meaning of. 

The word ‘relative’ occurring in R. 3 of the 
rules framed under S. 196 of the C. P. Land 
Revenue Act for the appointment of village 
watchman as interpreted in the explanation, is 
used in its most general sense to cover any rela¬ 
tionship whether traceable through the male or 
the female side and includes even relations by 
marriage. ( Burton , F.C.) Tikwadya Andharu 
?/. Lawha Buaha. 1940 N.L.J. 109. 

-S. 197—Remuneration of mukaddam 

gumashta—When recoverable as arrear of land 
renenue. See C. P. Land Revenue Act. Ss. 190 
and 197. 1939 N.L.J. 167. 


--—Ss. 202 and 220 —Bar of jurisdiction of 

Civil Court—Scope and extent. 

S. 220 of the C. P. Land Revenue Act bars a 
Civil Court from entertaining any suit with refer- 
•ence to any question connected with or arising out 
of the powers under S. 202. Where a plaintiff 
seeks to obtain damages for the breaches of cer¬ 
tain conditions in a contract with reference to the 
lease of his forest, it is not a matter which the 
Revenue authority is empowered to decide under 
S. 202. The mere fact that the same set of facts 
give rise to a civil action for damages as well as 
to revenue proceedings under S. 202 does not 
■confer jurisdiction upon the Revenue authorities 

- - • r />• *1 /-• y -*-v 

to 

J 

R 

530. 

-S. 202 ^-Rules framed under — R, 3 (2). 

proviso—Notice of clearing given—Expiry of 
period of 2 months—Starting of operations—Sub¬ 
sequent order restraining clearance—Completion 
•of clearance—Legality 

It is true that the proviso to sub-R. (2) of R. 3 
■of the rules framed under S. 202, of the C. P. 
Land Revenue Act, speaks of clearing operations 
not being started until the two months period has 
expired, but it is obvious that if, after the two 
months’ period has expired, the proprietor is enti- 
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tied to start operations, he is also entitled to 
complete them. Once the period of two months 
has expired the proprietor has discharged his 
obligation and is free to take the action of which 
he has given notice. Any subsequent order after 
the two months is invalid. {Greenfield.) Ramji- 
lal Agrawala, In re. 1940 N.L.J. 316. 


S. 203 —Foreclosure of malguzar share, sir 
and house—Mortgagor, if entitled to fresh site— 
Procedure to be followed—Right to materials of 
house. 

Where a mortgagor’s malguzari share sir and 
house are foreclosed by a mortgagee under the 
mortgage decree, the mortgagor no doubt 
becomes entitled to a fresh site. In order 
to enable him to make other arrangements, 
the decree may be directed to be suspended. 
But he is not entitled to remove any of the 
materials of the house, for it has become the pro- 
perty of the mortgagee. {Stone, C.J. and Bose , 
J.) Gangaprasad v. Itwarsingii. 1939 NLT 
429=A.I.R. 1939 Nag. 287. ' 


-*Ss. 203 and 188— Lambardar—Right to 

deal with house sites in abadi. 

Since the letting out of house sites in the abadi 
has not been placed among the duties of lambar- 
dars and since a clear cut distinction has been 
made between his duties and powers, it is clear 
that the lambardar has no statutory authority to 
deal with house sites in the abadi so far as S. 188 
0) is concerned. {Stone, C.J. and Bose , J.) 
Gangaprasad v. Itwarsingh. 1939 N.L. T. 429= 
A.I.R. 1939 Nag. 287. 


--S. 203 —Malguzar mortgaging his proprie¬ 
tary rights and house in abadi— Foreclosure- 
Mortgaged house, if exempt from attachment — 
Mortgagor’s right to house site — Limits. 

A malguzar mortgaged his village which inclu¬ 
ded his sir lands. He also mortgaged his house 
in the abadi. Mortgagee obtained decrees on his 
mortgages and foreclosed the proprietary 
interest, on which the mortgagor became an ex¬ 
proprietary tenant of the sir lands. When the 
mortgagee sought to execute his decree against 
the house the mortgagor contended that under 
S. 203 of the C. P. I.and Revenue Act he was 
entitled to a house in the abadi and as such the 
house was not attachable. 

Field, t hat the mortgagor was only entitled to a 
house site of reasonable dimensions in the abadi 
as a tenant and not to any particular site or house 
and hence the house was attachable. {Bose, J.) 
Ramadhin v. Sheodutt. 180 I.C. 690=11 R N 
389=1938 N.L.J. 445=A.I.R. 1938 Nag. 544.* 

— S. 203— Obtaining of site for building house 
to live in Right of transfer — Presumption . 

W^here a man obtains land in order to build a 
residential house in a growing town, the ordinary 
presumption would be that the land was acquired 
with a right of transfer. If a landlord contends 
that the tenant has no right to transfer his buil¬ 
ding, it is for him to show that the right of the 
tenant was so expressly limited. {Pollock, J.) 
Ganpatrao v. Motilal. 178 I.C. 535=11 R.N. 
236=1938 N.L.J. 144=A.I.R. 1938 Nag. 480. 

-S. 203 — Proprietor mortgaging village 

share and house in abadi— Foreclosure—Right to 
retain house in abadi. 
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VI here a proprietor mortgages his village share 
(without cultivating rights in sir) and his house 
in the abadi, he cannot after the mortgage had 
been foreclosed claim to retain possession of the 
house in the abadi, on the ground that he is enti¬ 
tled under S. 203 of Central Provinces Land 
Revenue Act. He is only entitled to a house site 
and not a particular house site. The mortgagee’s 
rights are statutory and S. 203 cannot derogate 
from them. ( Niyogi and Gruer, JJ ) Dukhuram 
v. Khandf.rao. I.L.R. (1939) Nag. 59=181 I.C. 
577=11 R.N. 478=1939 N.L.J. 9=A I R. 1939 
Nag. 83. 

—-S 203— Scope and applicability — Restric¬ 

tions on transfer , if applies to proprietors. 

S. 203 of the C. P. Land Revenue Act regulates 
the rights of the proprietor of the mahal vis a vis 
the persons specified in the section and has noth¬ 
ing to do with the rights and liabilities of the 
proprietors, when there are more than one, as 
between themselves. The restrictions on trans¬ 
fer do not apply to the proprietors. (Stone, C.J. 
and Bose,/.) Gangaprosad v. Itwarsingh. 1939 
N.L.J. 429=A.I.R. 1939 Nag. 287. 

-S. 203-•Transfer if limited to cases of 

sales—Mortgage of house and site in abadi—Right 
of re-entry , if arises. 

The term ‘transfer’ in S. 203 of Central Provin¬ 
ces Land Revenue Act cannot be understood as 
being limited to a conveyance of all the trans¬ 
feror’s interest in the property, but it includes 
such limited form of conveyance as a mortgage. 
Where the right to occupy the house and the site 
in the abadi on which it is built, is conveyed to 
another for a certain number of years such 
transfer is forbidden by S. 203 and a right of 
re-entry arises in favour of the malguzar. ( Grille, 
J) Thakur Chhatahsing v. Tuakur Hamf.r- 
sinc. I.L.R (1940) Nag. 167=186 I.C. 250=12 

R. N. 193=1940 N.L.J. 44=A.I.R. 1940 Nag. 182. 

—S. 203 (1) - Execution — Sole of house in 
abadi— Purchaser's right to site of house — Custom 
to the contrary—Onus of proof. 

An auction sale of a house in the abadi in 
execution of a decree does not convey to the pur¬ 
chaser therein any right to the site in the abadi, 
but passes only a right to the materials of the 
house, under S. 203, C. 1’. Land Revenue Act. The 
burden of proving any local custom to the con¬ 
trary is on the purchaser who claims a right to 
the site. (Gruer, J.) Bahukanhu v. Ganpat 
Rao. I.L.R. 1937 Nag. 350=169 I.C. 524=10 R. 
N. 12=A.I R. 1937 Nag. 107. 

--‘S. 203 (3)—“ Such site ”— Meatiing of. 

The words “such site” in sub-S. (3) of S. 203, 
C. P. Land Revenue Act, must be taken to refer 
to the words “a house-site of reasonable dimen¬ 
sions in the abadi'’ mentioned in sub-S. (1) of 

S. 203. (Gruer, J.) Babukanhu v. Ganpat Rao. 
I.L.R, 1937 Nag. 350=169 I.C. 524=10 R.N. 12 
=A.I.R. 1937 Nag. 107. 

-S. 203 (3) — Usufructuary mortgage — Posi¬ 
tion of mortgagee—Suit to eject him and for pos¬ 
session — Limitation — If Art. 142 or 144 or 120 of 
the Limitation Act applies. 

As an usufructuary mortgage is a ‘transfer’ 
within the meaning of S. 203 (3) of the United 
Provinces Land Revenue Act, and as the interest 
of the mortgagee though only of a limited 
interest, yet in relation to the land the mortgagee 
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is only a trespasser. As such a suit to eject him. 
and for possession by the landlord is governed 
either by Art. 142 or 144 of the Limitation Act 
but not by Art. 120. (Stone, C. J. and Bose, J.) 
Kuwarjt v. Bhurf.lal. 182 I.C. 527=12 R N <> 
= 1939 N.L J 136=A.I.R. 1939 Nag. 163. 

- S. 203 (4) —Jurisdiction of Civil Court — 

Dispute as to allotment of house site in abadi— 
Jurisdiction to decide—Revenue Court or Civil 
Court. • 1 t 

The question of the adequacy of a site in the 
abadi. i.e , as to whether a tenant is in possession 
of a house-site of reasonable dimensions as 
provided by S. 203 (1) of the C. P. Land Revenue 
Act, is one involving a question of allotment and 
the proper venue for its decision is the Revenue 
Court under S. 203 (4). It is the proprietor of 
the mahal who is initially entitled to allot sites in 
the abadi. I f the landlord and tenant disagree 
on the matter, the revenue officer is the proper 
authority to decide it under S. 203 (4). A Civil 
Court has no jurisdiction to settle the matter. 
(Gruer, J.) Babukanhu z/. Ganpat Rao. I.L.R. 
(1937) Nag. 350 = 169 I.C. 524=10' R.N. 12=A. 
IR 1937 Nag 107. 

- S.203 (5), (6) and (7) — Scope and effect. 

Sub-Ss. (5) to (7) of S 203, C.P. Land Revenue 
Act, can hardly help an individual resident who' 
to acquire the rights of transfer would have to 
get declaration made by the Local Government 
under sub-S. (5) of S. 203. In the absence of any 
Notification by the Local Government under 
sub S. (5) of S. 203, the fact that the activities in 
the village -<re mainly commercial will avail 
nothing. (Niyogi, J.) Ch haganlalsa v. Nathu- 
stng. I L R. (1938) Nag. 326=176 I.C. 936=11 
R N. 92=A.I.R. 1937 Nag. 338. 

- S. 218 (4) —Deputy Commissioner’s power 

to refer to Civil Court for making award — Limits. 

S. 218 (4) of the C- P. Land Revenue A<ct requi¬ 
res that the compensation shall be calculated by 
the Deputy Commissioner (or if necessary by the 
Civil Court) as nearly as may be in accordance 
with the provisions of the Land Acquisition Act. 
It does not require that the provisions of that Act 
shall be strictly followed. A reference by him to 
a Civil Court of the question of the amount to be 
awarded is within his powers. (Ronghton, H.M.j 
Hanumantrao v. Choubey Madan Mohan. 1938- 
N.L.J. 326. 

-S. 218 (5)—Order to furnish security prior 

to entering on land—If legal. 

S 218 (5) of the C. P. Land Revenue Act 
requires the Deputy Commissioner’s sanction to 
be given before land can be entered upon prior to 
payment of compensation and as such it is open 
to him to attach any reasonable condition as to 
security, to the sanction given ( Roughton , li.M .) 
Hanumantrao z/. Choubey Madan Mohan. 1938 
N.L.J. 326. 

— — S 218— Mining lease over land held by occu¬ 
pancy tenant—Rights of—Right to possession of 
land after expiry of lease. 

When Government assigns mining rights over 
land held by an occupancy tenant, the assignee is 
only an assignee of surface rights under S. 218 of 
the Land Revenue Act and he does not become an» 
occupancy tenant of the land leased to him in 
mining rights—his rights cease on the expiry of 
his lease, and thereafter the occupation of the 
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original tenant must be restored. (E. Raghaven- 
t' %■ M ..) Forrester i’. Cowasji. 19 N. 

— S 218 (4) and (5)— Scope—Lessee of mine 
—Non-payment of compensation to surface owner 

Right to sue sub lessee for wrongful removal 
of minerals—Measure of damages. 

A lessee or licensee of a mine can sue his sub- 
essee and claim damages for trespass, working 
and wrongful removal of minerals, although he 
has not paid the compensation due to the surface 
owner and accordingly lawfully enter into and 
quarry. Although he may not, owing to such 
non-payment, enter and quarry it does not follow 
that the surface owner, or any one else claiming 
through him, can remove minerals, the right to 
remove which, during the period of the lease is in 
le ssee or licensee. The measure of damages to 
which the lessee is entitled for wrongful removal 
by the sub-lessee, is the value of the minerals in 
situ, when there is no evidence to show that the 
removal was wilful and with knowledge that he 
had no right. {Stone, C. J. and Niyogi . /.) Hari 
Prasad v. Hanumant Rao. I L R. 1936 Nag 
115=170 I.C. 554=10 RN. 71=A.IR 1937 
Nag. 74. 

n Order under—Condition precedent 
IQ binding as land encroached upon being com¬ 
munal—Necessity for. 

In the absence of a finding on the record that a 
co-proprietor has encroached upon land which has 
been set apart by an entry in the village adminis¬ 
tration paper for communal purposes, no order 
can be passed under S. 219 of the Land Revenue 
Code. A finding as to the nature of the land 
alleged to be encroached upon is essential before 

S ^ C N ha n° rder canbe passed. {G.P. Burton, R. 
M.) Bhargavrao v. Secretary, Notified Area 
Committee, Sindi District, Wardha. 20 N.L.J. 
S3. 

S. 220— Jurisdiction of Civil Court — Deci¬ 
sion of Revenue Court as to the basis of a parti¬ 
tion. 

Where a Revenue Court decides the dispute 
between parties as to the basis of a partition to be 
made, it is not for the Civil Court to say whether 
in so doing the Revenue Court has acted ultra 
vires or not. But whether the decision of the 
Revenue Court is Antra vires or ultra vires the 
Civil Court's jurisdiction has riot been barred 
under S. 220 of the C, P. Land Revenue Act for 
the purpose of declaring the titles of the parties. 
{Stone, C. J. and Clarke. J.) Lakhandar v. Har- 
lalpuri. I.L R. 1940 Nag. 16—180 I.C 797=11 
R.N. 394=1938 N.L.J. 463=A.I.R. 1939 Nag. 5. 

-S. 220 — Perfect partition proceedings _ 

Powers of Settlement Officer—Question of title _ 

Jurisdiction of Civil Courts. 

The C. P. Land Revenue Act does not oust the 
Civil Court’s jurisdiction altogether. Chapter XI 
of the Act dealing with partition distinguishes 
perfect from imperfect partition. A Settlement 
Officer has no power to decide questions of title 
in perfect partition proceedings under Ch. XI, and 
therefore in that respect the Civil Courts have 
jurisdiction. In imperfect partitions the Deputy 
Commissioner has certain limited powers to deal 
with questions of title. An order for perfect 
partition does not oust the jurisdiction of the 
Civil Courts as regards the title to the properties, 
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si’d°e U r!n e - U wPfh 1 C ° Ur ‘ S P recluded from con- 

madeurXr.h" a ' partlt,on should have been 
made under the circumstances or whether the 

partition should have been in the way it h as been 

effected or in some other way. (Bose, J ) Har- 

^~Vq I mt L t K ^ A o NDHUR ' 170 IC - 34=10 RN 
55=19 N.L.J. 168=A I R. 1937 Nag. 163. * 

T -S..220 (n)— Scope and effect of—Proceed 
CourT-Ba‘ e of in Revenue Court-Suit in Civil 

Once the co-sharers who seek partition of their 

v.hage invoke the jurisdiction of the Revenue 

Officer under the C.P. Land Revenue Act thev 

become bound by the Special procedure of tW 
statute and their rightsLnd pS, " e eo 

depend upon the compliance or non-complffince 

, ? £ n lal P ro< j edure which is imperative on 
them to fellow in the manner laid down bv that 
statute. Where the co-sharers move the Revenue 
Court for partition, they bring themselves within 

Art !Z V,S, , 0nS °l Ch - 11 C - P Land Revenue 
Act, and unless the remedy in the Civil Court is 

available to them under that chapter thev \Ziti 

precluded by S.220 („) S fuSSS YrL fues- 
tioning the partition. Such co-sharers therefore 

Civil Court Je ? endent , right to institute a suit [n 
Civil Court, for seeking any remedy which if 

Ft^aV ^ 011 d ups ^ lbe Partition. (Niyogi * J > 
Umrao Zuncar V Shiwa Raxman. 170 I.c’. 601 

f93 0 7 Nag N l77 L R - 1937 Nag ' 476 =A.I.R. 


- S. 220 (p) Civil Courts—Jurisdiction— 
Remuneration of mukaddam for period preceding 
fixatwn-Power of Civil Court to award 9 

A mukaddam s right to remuneration for 

fixa V tion S of e > dere Z h ' m r dependent of the 

fixation of it, since it has relation to the perform- 

d"m bv S e i9d at C 0 !^ t T i mposed on a mukad- 
mZfrZ.H P ’ La u d Revenue Act, and the 
nvli T d thereunder. On principles of 

4 1 jff i. L i t I be paid from the 

time that he begins to render service Consp- 

quently the presumption must be made that a 

mukaddam is entitled to get his remuneration as 

soon as he is appointed. Therefore a mukaddam 

of a village, who is not a lambardar, is entitled to 

recover h,s remuneration f or a period prior o 

the order of the Deputy Commissioner fixing his 

remuneration under S. 192, C. P. Land Revlnue 

ZV U m J ^ C ‘ ° f Course to the Limitation Act and 
the Civil Courts are not precluded by S. 220 (*) 

He fSto emZdT rd v ng SUch rem uneratiom 
principle of quantum meruit Smyogf.J°) sSIn* 

I C 7-10 RN^ ¥ A t D £0 ™ 
I.c. 7-.10 K.N. 283=A.I.R. 1937 Nag. 411. 

— — S. ^—Applicability— “Waste land”— 

tion mn9 °1~~ Demarcation ~ In f e rence—Presump- 

The question of the applicability of S. 222 is 
one of law after the facts have been ascertained. 

u° spe< ; ,a * meaning is to be attached to the 
phrase waste land" and it will apply to the site 
which is vacant and unoccupied. Demarcation is 
to be inferred from the preparation of the maps 
wjiich show that the land must have been 
measured. Demarcation is a necessary and im¬ 
plied operation in the settlement work and there 
is a presumption that steps were duly taken 
according to law. {Gruer, J.) Secretary of 
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C. P. LAND REV. ACT (1917), S. 227. 

State v. Habibulla. I.L.R. (1938) Nag. 377= 
176 I.C. 346 = 11 R.N. 48=A.IR. 1937 Nag. 407. 

_S. 227 (2) (k)—Rules under—Warrant 

without seal—Arrest under—Legality. See 

Penal Code, S. 225-B. 20 N.L.J. 219. 

CENTRAL PROVINCES LAND RE¬ 
VENUE MANUAL VOL. II. Page 43— 

Instructions in—If has the force of law. 

The Central Provinces Land Revenue Manual 
contains mere executive instructions and they 
have not the force of law. Failure to observe 
the instructions does not amount to an illegality 
so as to invalidate a sale. ( Pollock and Niyogi, 
JJ.) SURAJDEEN V. ISHWARI PRASAD. I.L R. 

(1938) Nag. 550=181 I.C. 478=11 R.N. 462= 
1938 N.L.J. 342=A.I.R. 1938 Nag. 554. 

CENTRAL PROVINCES LOCAL FUNDS 

ACT (1933), Ss. 8 and 13 —Procedure laid doivn 
by—If condition precedent to filing civil suit. 

There is nothing in the C. P. Local Funds Act 
to indicate that the procedure laid down in it is 
exclusive or must necessarily be followed before 
a civil suit is launched. ( Gruer, I.) Amraoti 
T. M. Committee v. Minamal. 184 I.C. 494=12 
RN. 113=1939 N.L.J. 327=A.I.R. 1939 Nag. 
247. 

CENTRAL PROVINCES LOCAL FUND 
AUDIT ACT, Ss. 10 (1) and 8 (b) (^—Sur¬ 
charge—Notice—Conditions necessary. 

Before a notice can be served under S. 10 (1) 
of the C. P. Local Fund Audit Act, the Exa¬ 
miner, in cases which fall under els. ( b ) and (c) 
of S. 8 of the Act must be satisfied that the loss 
has been occasioned or caused by gross negli¬ 
gence or misconduct. (Stone, C J. and Bose, J.) 
Atmaram v. Accountant-General, C. P. I.L.R. 
(1939) Nag. 51 = 11 R.N, 184=177 I.C. 902= 
1938 N.L.J. 220=A I.R. 1938 Nag. 422. 

-S. 14— Application to Dt. Judge — When lies 

—Procedure to be followed. 

When a person is surcharged under S. 10 he 
has under S. 14 the right to apply to the Dt. 
Judge. The Judge must consider whether in 
point of fact there was gross negligence or mis¬ 
conduct. In order to arrive at a conclusion of 
that nature, he must consider the evidence, case 
by case and not take a lot of cases all together, 
decide one, and say that all are the same. (Stone, 
CJ. and Bose J.) Atmaram v. Accountant- 
General, C.P. I.L.R. (1939) Nag. 51=11 R.N. 
184=177 I.C. 902=1938 N.L.J. 220=A.I.R. 1938 
Nag. 422. 

C P. LOCAL SELF-GOVERNMENT ACT 

(IV OF 1920), Ss. 21, 36, 47 and 79—Vice- 
Chairman of Local Board—If public servant 
under S. 21 (10), I.P. Code. See Penal Code, S. 
21(10), 19 N.L.J. 221. 

-Ss. 23 and 24— Construction and scope — 

“Toll* — Meaning—Cattle brought within public 
market—Charge of ground rent by Malguzar — 
Legality—Suit for injunction—Right of. 

Where a market is notified so as to become a 
public market, S. 23 (1) applies and the effect of 
that section is inter alia to vest in the District 
Council the exclusive right to levy tolls. “Toll” 
means a sum of money which is taken in respect 
of some benefit, viz., the temporary use of land. 
Where a malguzar having title to the land over 
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C. P. LOCAL SELF-GOVT. ACT (1920), 

S. 23. 

which a public market was situated charged 
ground rent in respect of the cattle that were 
brought within the market. 

Held, that the action amounted to levying toll 
and was thus in violation of the exclusive right 
of the District Council to levy it. The fact that 
the District Council could not itself levy such 
toll under S. 24 did not entitle the malguzar to- 
levy it as only one kind of toll could be levied 
and that could be levied only by the District 
Council. 

Held further, that the District Council was the- 
proper authority to bring a suit for an injunction 
restraining malguzar from violating its exclusive- 
rights. (Stone, C J.) Mt. Bayabi v. Dist.. 
Council, Nagpur. I.L.R. (1937) Nag. 246=165 
I.C. 849=9 R N. 98=A.I.R. 1936 Nag. 258. 

- S. 23 (1) — Applicability to any market. 

S. 23 (1), C. P. Local Self-Government Act,, 
applies to any market which corresponds to the 
definition of market given in S. 2 (2) of the Act 
whatever it may happen to be called. (Bose, J.) 
Krishnarao Gopalrao v. Secretary of State^ 
I.L.R. (1939) Nag. 408=176 I.C. 736=11 R.N. 
75=A.I.R. 1938 Nag. 188. 

- S. 23 (1) and (3) —Rights of owner of 

market—Notification under S. 23 (I) of C. P+ 
Local Self-Government Act—Rights of owner , if 
affected—Test — Remedy. 

In general, the owner of a market has a right 
to levy fees and tolls which are usually known as 
stallage, piccage, pennage and rent and no one 
can erect a stall on any portion of the land or 
otherwise claim exclusive occupation of it with¬ 
out a license from the owner. But these rights- 
can be curtailed in various ways one of which is 
custom. The word ‘control’ as used in connotation: 
with market means to manage or to regulate, but, 
in the case of markets these rights are very 
considerably curtailed. The only right which the 
owner has is to levy fees and tolls and if that is- 
taken away by custom or statute or other means 
his right of control in this sense vanishes. A suit 
was brought by the owner of a market to cancel 
the Notification by Government issued under S* 
23 (1), C. P. Local Self-Government Act on the 
ground that his rights were affected by levy of 
fees and toll and that his rights to levy fees for 
nistar were infringed by the Notification- 
According to the wazib-ul-arz of the village no? 
person had right to make collections from the 
bazaar; the jungle tank and wells lay outside the- 
boundaries of the market. 

Held, that the rights of the owner were not 
affected by the Notification and the suit did not 
lie under S. 23 (3). (Bose, J.) Krishnarao 
Gopalrao v. Secretary of State. I.L.R (1939) 
Nag. 408=176 I.C. 736=11 R.N. 75=A.I.R.- 
1938 Nag. 188. 

- S. 23 (3)— Who can sue under — Notifica¬ 
tion zvhen to be cancelled. 

Any person, whose rights are prejudicially 
affected in some way by the notification under S- 
23 (1) of the C. P. Local Self-Government Act, is 
entitled to sue under S. 23 (3) and the Notifica¬ 
tion must be cancelled if the prejudice is 
established. (Bose, J.) Krishnarao Gopalrao 
v. Secretary of State. I.L.R. (1939) Nag. 408— 
176 I.C. 736=11 R.N. 75=A.I.R. 1938 Nag. 188. 
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C o P o LOCAL SELF-GOVT. ACT (1920), 

O. 68. 


AND 


79® 


S. 68 Offence for violating rule made 

under S 79—Prosecution—If should be only by 
local body. * * 

Where i* Person breaks Rule 16-A (2) made , 
under S. 79 (1) (iv) f C. P. Local Self-Govern- ! 
ment Act, and is convicted, what he has broken is 1 
**r>t any section of the Act nor any bye-law 
under the section which are the only cases 
mentioned in S. 68 in respect of which prosecu- 
tion by a District Council or Local Board or 
Market Committee is necessary, but a rule made 
by the Local Government. There is no provision 
in b. Oo that prosecution for a breach of such 
rule can only be initiated by a local body. Where 

therefore a complaint is made by a Magistrate 
and it is taken cognizance of under S. 190, Cr. P. 
Code, and the person is prosecuted and convicted 
for breach of Rule 16-A (2), such prosecution is 
not illegal. ( Grille, J.) Emperor v. Gulab Singh. 

*-L R - (1P33) Nag ‘ 420=10 R-N. 121 = 171 I.C 
620=38 Cr.L.J. 1093=A.I.R. 1937 Nag. 387. * 

*S. 73 (2)--Limitation under—Computation 
of Period Starting Point—Suit for damages for 
wrongful dismissal. 

When an aggrieved party obtains relief at one 
time but as a result of some proceeding he is 
deprived of it and he is relegated to his original 
position, anew cause of action should be deemed 
to accrue in his favour. In pursuance of a re¬ 
solution, the Chairman of a District Council 
issued an order to an employee informing him 
that his services were dispensed with. The em¬ 
ployee appealed to the Deputy Commissioner who 
set aside the Chairman’s order. The Deputy 
Commissioner’s order was upheld by the Commis¬ 
sioner. The District Council thereupon moved 
the Local Government for revision of Commis¬ 
sioner's order and the Minister for Local Self- 
Government reversed the Commissioner’s order 
and restored that of the Chairman, District 
Council. The employee filed a suit challenging 
the legality of the order of the Chairman as well 
as that of the Minister for Local Self-Govern¬ 
ment and prayed for damages for wrongful re¬ 
moval from service: 

Held , that the period of limitation, viz , six 
months prescribed by S. 73 (2) of the C. P. Local 
Self-Government Act must be computed from 
the date of the Alinister’s order as the cause of 
action for the suit arose on the day on which the 
Minister passed his order which had the effect of 
making the Chairman’s order final and effective. 

(Niyogi, /.) District Council of Sf.oni v. Nan- 
hariyaram Sharma. I.L R. (1939) Nag. 312= 
179 I.C. 434=11 R.N. 292=A.I.R. 1938 Nag. 
499. 

■-S. 79 (1) (iv)—Rules under—R. 16-A (2)— 

Violation of—Prosecution—Procedure. See C. 

P. Local Self-Government Act, S. 68. A.I.R. 
1937 Nag. 387. 

CENTRAL PROVINCES MONEY-LEND¬ 
ERS ACT (XIII OF 1934, as amended by Act 
XIX of 1937), S. 9— Applicability and scope — 
Mortgage— If “loan”—Mortgoge executed and 
suit instituted before 1934 —Preliminary decree 
and final decree prior to amendment—If can be 
re-opened—Retrospective operation. 

As from 19-3-1937, the C.P. Money-Lenders Act 
(as amended in 1937) applies to mortgage tran- 


C. P. MONEY-LENDERS ACT (1934), S. 11 „ 
sactions made with money-lenders, as a mort- 

w ? u ^ dearly fall within the term “loan” 

although the Act of 1934, before its amendment 
was not applicable to a loan transaction “h 

was in substance a mortgage, a charge or a sale 

wT° Vab i Pr ° pert ^ A Court -^ould the?e- 
fore be very slow to give retrospective effect to 

S. 9 of the Act as amended in the case of a tran¬ 
saction of loan which was not a loan within the 

meaning of the Act at the time when the suit 

was brought. The Amending Act of 1937 is not 
retrospective in operation and does not affect 

n n R C Jr s pnor t0 lt ' J S/0 ” e > CJ - Digby 

285=A.I.R. 1938 Nag. 112 NLj * 

A S- ? Total interest paid, if relevant. 

\Wv r r dm 5 ° S a' 9 0f the Central Provinces 
Money-Lenders Act, no Court shall decree on 

account of arrears of interest a sum greater fban 

the principal of the loan. The fact that the tJr 

th^n 6 -* Pa ‘ d i UP f ° date may amoun t to more than 
n H 1 ’ S ,l " te \ esille the Point. (Gruel 
364 RaMCHANDRA v ‘ Madhorao. 1938 N.L J* 

Before the benefit of S 1] n f 

* not ^ough that the relationship of decree- 

5a tie's a A de^"t-debtor exists^etween the- 

cha^e of^ d .1 b " reSpectof the sale a nd pur- 
chase of cotton is not a loan under the Art 

( Stone , C . J , and Puranik , J .) Gulabchantv 
Uttamchand v. Bruel & Co. 1938 N.L.J. 9. 

Forum.' U — A » tiettH °n «”der for instalments— 

.An application under S. 11 of the Central Pro 
vinces Money-Lenders’ Act for instalment. F I 
be made to the Civil Court exetcS ^"" 5 * 
jurisdiction. Obviously, an executin/rnnrt ^ 

not vary the d The em^ow d^ 

fh.'JSS-'&te.” Mr, Hfi-* 

mSo’nwJK"" 0 - 15,0 " '- j i«=*.»: 


.. 11 .— Construction-"At any time”—Abtli- 

cation for instalments after acceptance d hfl\ 
execution sale—Competency— 9 11 it t b f / 

0.21, R. 92, C.P. Code y Um if controls 

S. 11 of the Money-Lenders’ Act has to be ron- 

theTaw St an C d ,3 h aS m resln . cts existing rights under 
the law, and should not be allowed to override 

the provisions of the existing law i.e , the oro- 
ofO. 21, R. 92, C. P. Code, S. 11 cannot be 

• , p re ted so as to permit of an application for 

instalments being entertained after ihe bid at an 
auction sale in execution of a decree has been 
accepted and when the confirmation of the sale 
has become inevitable. Once the bid has been 
accepted, the Court has to confirm the sale under 
O. 21, R. 92, C. P. Code, unless good cause is 
shown under Rr. 89,90 or 91 of 0.21. (Rouqhton 
r.C.) Krishnarao v. Bhanu. 1938 N.L.J. 15 ' 
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C. P. MONEY-LENDERS ACT (1934), S. 11. 

-S. 11— Powers conferred by. discretionary. 

The power conferred by S. 11 of the Central 
Provinces Money-Lenders’ Act (1934) is a discre¬ 
tionary power. » Stone, C.J. and Bose , J.) Gan- 
PATRAO V. ] AGANNATHRAO. 1940 N.L.J. 187=A. 

I. R. 1940 Nag. 196. 

-S. 11 —Scope and applicability—Secured 

creditors , if can be compelled to accept instal¬ 
ments. 

S. 11 of the C. P. Money Lenders Act is appli¬ 
cable to a case where a decree has been passed 
and an application has been made in respect of 
.that decree by the Judgment-debtors. Though 
the creditors who prove their debts in insolvency 
and get their names entered in the schedule, may 
be said to be decree holders, the same thing can¬ 
not be said of a secured creditor who only gets 
his security valued. Such a secured creditor can 
not be compelled by the Court to accept any 
payment of the debt by instalments ( Puranik , 

J . ) Baliram v. Laxman. 1940 N.L.J. 387. 

-S. 11— Scope—Executing Court—Power to 

direct payment by instalments. 

S. 11 of the Money-lenders Act gives power to 
an executing Court to direct that any decree 
* which comes before it for execution shall be made 
payable by instalments. In cases to which S. 11 
applies, the Court, quite apart from S. 42 read 
with O. 20, R. 11 (2), C. P. Code, has power to 
direct payment by instalments. (Stone, C.J and 
Bose, J.) Jiwandas v. Lilawatibai. I L.R. 
(1938) Nag. 407=172 I.C. 671 = 10 R.N. 231=20 
N.L J. 141=A.I.R. 1937 Nag. 409. 

CENTRAL PROVINCES MOTOR VEHI¬ 
CLES TAXATION ACT (as amended in 
1935), S. 3 (1), Proviso— Effect of amendment — 
‘Tax’ in Central Provinces Municipalities Act , 
meaning of. 

By an amending Act in 1935 the words “rent 
or fees" were deleted from the proviso to S. 3 
(1), Central provinces Motor Vehicles Taxation 
Act. This clearly raises the implication that a 
person residing within one Municipality would 
not be liable to pay any tax on his motor vehicles 
which any other Municipal Committee might 
impose under the provisions of S. 69, Municipa¬ 
lities Act, as applied to Berar, but would be 
liable for any other fee imposed by its bye laws. 
The definition of ‘tax' in the Central Provinces 
Municipalities Act, would not include any toll, 
rate, due or fee of any kind whatever in addi¬ 
tion to whatever kind of impost is mentioned 
in S. 66. Licence fee for motor lorry imposed 
by Amraoti Town Muncipality is not tax and 
hence a person residing within Chandur Bazar 
Notified Area Committee would be liable for 
licence fees imposed by Amraoti Town Muni¬ 
cipality in respect of motor lorries plying 
between Chandur Bazar and Amraoti. ( Grille, 
J.) Amrutlal v. President. Town Municipal 
Committee, Amraoti. 181 I.C. 520=11 R.N. 466 
=1939 N.L.J. 262=40 Cr.L.J. 556=A.I.R. 1939 
Nag. 171. 

-R 29 (i )—Offence under—What has to be 

proved. 

R. 29 (0 of the Central Provinces Motor Vehi¬ 
cles Rules, 1927, does not prohibit the taking of 
liquor. To bring a driver under the rule it must 
be shown that the driver was under the influence 


C. P. MUNICIPALITIES ACT (1922). 

of alcohol. ( Pollock , /.) Ramlal v. Emperor. 

1939 N.L.J 204. 

CENTRAL PROVINCES MUNICIPALI¬ 
TIES ACT (XVI OF 1903), S. 39 —Levy of 
tax by Municipality—Notice by Municipal Com¬ 
mittee defining rate of tax—Validity of resolu¬ 
tion—Approval by special Committee. 

The appellants instituted two suits against the 
respondent Committee disputing the validity of a 
tax purporting to be imposed under the Central 
Provinces Municipalities Act, 1903, on the trade 
of ginning and pressing cotton by means of steam 
or mechanical process. Sub-S. (1) of S. 39 of 
the said Act provides as follows: “A Committee 
may resolve at a special meeting to propose the 
imposition of any tax for purposes of this Act; 
and sub-S (2) provides that “where a resolution 
has been passed under sub-S. (1) the Committee 
shall publish .... a notice defining . . . 
the amount of the tax to be imposed.” The res¬ 
pondent Committee published a notice defining the 
amount or rate of tax to be imposed on the trade 
of ginning and pressing cotton by means of 
steam or mechanical process. The Judicial 
Committee remanded the case for the respondent 
Committee to let in evidence as to the contents of 
the resolution passed at the special meeting of 
the Committee. 

Held, on the evidence, that the respondent Com¬ 
mittee had failed to prove that the amount or 
rate of tax had been resolved upon at the special 
meeting and that the tax had therefore not been 
validly imposed. Decision of the Judicial Com¬ 
missioner of the Central Provinces reversed, 
(Lord Thankerton.) Radha Kishan Jaikishan 
v. Municipal Committee, Khandwa. 641.A. 
118=172 I.C. 461=10 RP.C. 150=4 B.R 244= 
1938 A.L R 63=1938 O L R. 38=(1937) 2 M.L. 

J. 792 (P.C.). 

-(II OF 1922) and Bye-laws — 1 Gross 

annual letting value'—Meaning of—If includes 
payments by tenants as taxes. 

The expression‘gross annual letting value* or 
‘gross rent* as used in the C P Municipalities 
Act and the bye-laws does not include the sums 
paid by the tenant on account of conservancy tax 
or water rate, unless the tenant agrees to pay a 
lump sum as rent including taxes or rates without 
specifying their amounts. When a tenant pays 
specific sums on account of taxes or rates in 
addition to what he pays for use and occupation 
of the premises demised to him, to the Municipal 
Committee directly or through the owner, such 
sums cannot be included in the calculation of the 
‘letting value’ or rent. (Pollock and Niyogi , //.) 
P V. Dixit v. Municipal Committee, Nagpur. 

1940 N L.J. 112. < 

- Notice issued by Health Officer—Affixing 

of rubber statnp by municipal servant in the pre - 
sence and with consent of Health Officer — Vali¬ 
dity of notice. 

A notice issued by the Health Officer of the 
Municipality, who is empowered in that behalf is 
not invalidated by the fact that a subordinate 
municipal servant impressed the Health Officer’s 
rubber stamp on the notice, when it is proved that 
the subordinate servant used it in that officer’s 
presence and with his consent. (Grille, J.C.) 
Kamchandra v. Emperor. 19 N.L.J, 195. 
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€. P. MUNICIPALITIES ACT (1922). 

Property tax—Assessment—House standing 


on nazul land—Value of land—If to be deducted. 

In valuing a house which stands on nazul lane, 
the value of the land must be excluded, as the 
lessee is liable to ejected from the land on the ex¬ 
piry of the term of the lease. A person cannot 
he treated as a lessee when he is to be ejected and 
as an owner when he is to be taxed. A. V. 
Wazalwar v. Municipal Committee, Nagpur. 
20 N.L.J. 175. 

——-Property tax—Assessment—Valuation of 
dilapidated house unfit for human habitation — 
Principles. 

In the case of dilapidated house unfit for 
human habitation, which is used only for storing 
lumber, fuel, etc., it is not correct to value the 
house for purposes of taxation as a good living 
"house deducting a certain percentage for deterio¬ 
ration. Nor is it correct to assess it on the mere 
value of the material. A. V. Wazalwar v. Muni¬ 
cipal Committee, Nagpur. 20 N.L.J. 175. 

-- Tax imposed by Municipal Committee , 

Naniura , on trade of ginning—Nature of. 

The tax on ginning and pressing of cotton im¬ 
posed by the Municipal Committee, Nandura, 
under Notification No- 399-130, M-VIII dated 2nd 
February, 1934 and published in the Local Gazette 
is not a tax on income derived from the trade 
but on the process of ginning and pressing. It 
does not seek to take anything out of the income. 

(Grille and Niyogi, JJ.) Onkarsa v. The Muni¬ 
cipal Committee, Nandura. I.L.R. (1940) Nag. 
446. 

-—S. 3— “Owner’ — Malguzar—If owner — In¬ 
clusion of malguzari land in Municipal area — 
Effect. 

Inclusion of malguzari land within a Municipal 
area does not change the rights and liabilities of 
the malguzar and the tenants inter se. Nor is the 
.malguzar an owner as defined in S. 3 of the 
C. P. Municipalities Act. ( B.G . Khaparde.) 
Kesheorao v. Civil Station Sub-Committee, 
Nagpur. 20 N.L.J. 238. 

--—S. 23—Curability under—Meeting convened 

•by issue of notice signed by secretary. See C. P. 
Municipalities Act, Ss. 31 (2) and 23. I.L.R, 
(1940) Nag. 446. 

-S. 25— R. 7 of rules framed under—Scope 

' of—Payment to Counsel to represent committee 
in appeal by a dismissed employee, without sanc¬ 
tion—Liability to refund. 

R. 7 of rules framed under S. 25 of the C. P. 
Municipalities Act, makes no provision for repre¬ 
sentation by Counsel on behalf of the Committee, 
•but only for the employee in special cases. As 
such, any payment made to Counsel without pre¬ 
vious sanction, for representing the committee 
before the Local Government in an appeal by a 
dismissed employee of the Municipality, is not 
•covered by any provision of the Act or rules 
thereunder and as such is recoverable from those 
who were responsible for its expenditure. ( Gruer, 

J .) Amraoti T. M. Committee v. Minamal. 184 
I.C. 494=12 R.N. 113=1939 N.L.J. 327=A.I.R. 
.1939 Nag. 247. 

-—S. 25 (1), Proviso— Scope—Post of Secre¬ 
tary to Civil Station Sub-Committee—If protect¬ 
ed post. 

The post of a Secretary to the Civil Station 
.■Sub-Committee in a Municipal Committee is vir- 
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C. P. MUNICIPALITIES ACT (1922), S. 45. 

» , . , . *u al !y a post of additional Secretary in the Mnni- 

aeducted. cipality and is therefore covered by the nroviso 

' ^.■ S ; 2S 5 1 >°f the C- P - Municipalities Act. [D.P. 


Mishra) Civil Station Sub-Committee, Nag¬ 
pur v. G. T. Meshram. 1938 N.L.J. 34. 

——S. 25 (7) Rules under, R. 2 (1) ( a )— 
Appeal-Employees under S. 25 (1 ), Proviso— 
apfeaV Municipal Committee—Right of 

(nS ,e rP v red !°, inll,e Proviso to S. 25 
(1) of the C. P. Municipalities Act have no ri<*ht 

of appeal against their dismissal by Municipal 

Committees under R. 2 (1) (a) of the rules 

framed uuder S. 25 (/) of the Act- (D.P. Mishra ) 

Civil Station Sub-Committee, Nagpur v G T 

Meshram. 1938 N.L.J. 34. ’ ’ 

- Ss. 31 (2) and 23—To convene' in S'. 31 
(4), meaning of—Issue of notices signed by the 

secretary-Presumption-Failure to convene by 
president—If curable by S. 23-Validity of meet- 

mg if affected. 

‘To convene’ in S. 31 (2) of the C.P. Municipali- 

Ac * me . ans t° call together or to assemble, 
and not to issue notice. There is no law, rule, or 
bye law laying down any special procedure to 
regulate the exercise of the president’s power to 
covene meetings. When notices are sent to every 
member or circulated among members by the 
secretary, it must be presumed that it was with 

the consent of the chairman, particularly to the 
imposition of the tax and precludes any objection 

to its regularity or legality. ( Grille and Niyogi , 

//.) Onkarsa v. The Municipal Committee 

Nandura. I.L.R. (1940) Nag. 446. 

—— S. 45--/ mention underlying—'Interested* 

— Interpretation. 

The intention underlying S. 45 (1) of the C. 

^. Municipalities Act is to prevent jobbery 
and impure administration. As such, the word 
interested occuring in S. 45 (1) of the Act 
is to be interpreted in its ordinary wide sense and 
not confined to interest in money. Where the 
interest proved could not possibly lead to corrup¬ 
tion then the word could be interpreted in favour 
of the accused. Where one member of a Munici- 
pal Committee helps another member merely out 
of friendship in respect of a contract in which the 
latter was found to have an ‘interest/ the former 
also becomes a person interested in the contract 
within the meaning of the section. (Niyogi and 
Gruer , JJ.) Hazarimal v. Emperor IL R 
(1940) Nag. 133=187 I. C. 161=12 R N 278= 

NagMSl'' J ' 424=1939 N L J- i>67=A. I. R. 1940 
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a — (J). an( ^ Sale of Goods Act, S. 64— 

Acquisition of interest in a contract of sale sub¬ 
ject to conditions after date of sale-If makes a 

member of Municipal Committee 'interested ' in a 
subsisting contract. 

Though no doubt according to S. 64 of the 
oaJe oi Goods Act a sale becomes complete in the 
case of an auction, when the hammer falls, yet 
L* s ?^ e ls one conditions, until those are 
lulnlled the contract remains in force and is 
subsisting. Where a member of a Municipal 
Committee acquires an interest with reference to 
certain manure sold in public auction and bought 
by somebody else, and the auction sale is subject 
to certain conditions, the member becomes 
interested in a contract with the committee with- 
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in the meaning of S. 45 (1) of the Central Pro¬ 
vinces Municipalities Act, inasmuch as the con¬ 
tract of sale remains in force till the conditions 
are fulfilled. ( Niyogi and Gruer, JJ.) Hazarimal 
v. Emperor. I L.R. (1940) Nag. 133=187 I. C. 
161 = 12 R.N. 278=41 Cr.L.J. 424=1939 N. L.J. 
567=A.I.R. 1940 Nag. 81. 

-S. 48— Applicability—Enhancement within 

powers but procedure irregular—Suit to recover 
tax collected. 

It is true that if a Municipal Committee exer¬ 
cises powers which it did not possess, it should 
not be regarded as acting in pursuance of the 
statute governing its powers, and its acts should 
not be regarded as being those done under the 
statute. But there is a difference between a case 
when a corporate body exercises a power which 
is wholly absent and a case where it has power 
but it exercises it illegally or with material 
irregularity. In the former case the Municipal 
Committee’s act from beginning to end is illegal; 
whereas in the latter case the act is quite legal in 
the beginning but becomes illegal in the end. 
Where the Municipal Committee has power to 
enhance the tax on animals brought to slaughter¬ 
house and follows the procedure laid down in 
S. 68, Central Provinces Municipalities Act, but 
in doing so it lapses into an irregularity, namely 
omission to consider the objections filed by the 
butchers, the Municipal Committee is certainly 
exercising, although irregularly, the power con¬ 
ferred on it by S. 68 and to that extent the 
Municipality is acting under the statute. Hence, 
the suits to recover amounts collected in excess 
of lawful rate are governed by S. 48 and if not 
filed within six months are barred by time. 
( Niyogi , J.) Amroati Town Municipal Com¬ 
mittee v. Bhikan Shekh. IX R. (1939) Nag. 
216=179 I. C. 817=11 R. N. 319=A. I. R. 1938 
Nag. 455. 

-S. 58— Scope — If confers a power of 

review. 

S. 58 of the C. P. Municipalities Act provides 
for the control of the Deputy Commissioner 
and commissioner by the Provincial Government, 
and of the Deputy Commissioner by the 
Commissioner and nothing more. It does 
not provide for a review of one's own 
orders of the above mentioned persons. There 
being no other section, it is evident that the Act 
has no provision for review. ( Mishra .) Muni¬ 
cipal Committee, Nagpur v. Wazalwar. 1938 
N.L.J. 205. 

-Ss. 66, 77 and 78— Applicability — Right to 

interest apart from S. 77 (1)— Interest claimed in¬ 
dependently of tax—Recovery of—Procedure 
under S .78— Recourse to — Permissibility. 

There is nothing in the C. P. Municipalities 
Act apart from S. 77 of the Act which gives a 
right to the Municipal Committee to recover 
interest on any tax which falls into arrears. The 
claim for interest which the Committee is entitl¬ 
ed to make is only ancillary to the claim to 
recover the arrears of tax, and Ss. 77 and 78 as 
well as the rules framed under S. 77 (1) only 
*neak of arrears of municial tax which refers to 
a tax payable under S. 66 (1) (a). S. 66 does 
not however give the Committee, any right to 
recover interest as a part of the, tax. Interest 
cannot therefore be regarded as an arrear of 
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tax ; nor can it be regarded as “any other money 
claimable by the Committee under this Act"' 
within the meaning of S. 77 (1). The procedure' 1 
laid down in S. 78 is consequently not applicable 
or available to a Municipal Committee for reco¬ 
very of interest which is claimed independently 
of the amount payable as tax. ( Niyogi , /.). 
Municipal Committee, Akot Dt. v. Surajmal 
Shriram Ginning Factory. I.L.R. (1938) Nag 
482=175 I.C. 476=10 R.N. 448=20 N.L.J. 145- 
=A.I.R. 1938 Nag. 119. 

- -S 66, Rules under, R. 12 (a)— Non-do¬ 
mestic purpose—Test—Water used by inpatients 
in doctor's house—Nature of user. 

The true test to determine whether water is 
used for non-domestic purpose is to see whether 
the water is directly used for any trade or busi¬ 
ness. If the trade or business requires for its 
prosecution the direct use of water, that use is 
clearly non-domestic ; but when the business is of 
a nature where the use of the water is only inci¬ 
dental although it may be necessary so far as the 
persons connected with the business are concerned' 
then it does not cease to be a domestic purpose. 
Thus when a medical practitioner uses a part of 
his dwelling-house for providing accommodation 
for the residence of his inpatients, he does not 
use the water directly for his business. The- 
water is used incidently by persons for the same 
purpose for which he himself uses it as a part of 
the amenities of the building temporarily occu¬ 
pied by them. The water does not cease to be 
domestically used, only because it is used by the 
patients as opposed to the owner or his family or 
that the part of the dwelling house is used for 
professional or business purposes. (Niyogi, J.) 
Laxman Vasudeo v. Municipal Committee, 
Nagpur. ILR.(1939) Nag 330=178 I.C. 755 
=11 R.N. 250=A.I.R. 1938 Nag. 466. 

- S. 66 (1) — Assessment of conservancy cess- 

and water rate—Land held on lease from Munici¬ 
pality—Gross letting value—If to be taken into- 
account. 

Where a person holds land under a lease from 
the Municipality, whether there is a building or 
not, for the purpose of assessing the conservancy 
cess and water rate, the gross annual letting 
value of the land has to be taken into considera¬ 
tion. (Niyogi and Pollock, J J .) Sumatibai Deo- 
v. Municipal Committee, Nagpur. 188 I.C. 541 
=1940 N L.J. 303. 

- S. 66 (2) — Terminal tax—Liability for — 

‘ Chemical’—What it includes. 

Ammonium Sulphate and Sulphate of Potash 
are 'chemicals’ taxable under Sch. II (e) of Noti¬ 
fication No. 5931-1934-M-viii, dated 25th October, 
1932. The mere fact that they were to be used 
as manure cannot take them out of the category 
of chemicals. Neither do they cease to be chemi¬ 
cals because they contain impurities. (Gruer, /.)- 
Kamuruddin v. The Municipal Committee, 
Khandwa. 183 I.C. 443=12 R.N. 61=1939 N. 
L.J. 265=A.I.R. 1939 Nag. 195. » 

- -S. 67 (7) and (8) — Notification—Failure to 

mention sub-Cl. (7) —Failure to mention date- 
from which tax was to come into effect—If 
affects validity of notification. 

The omission to mention sub-S. (7) in the noti¬ 
fication under S. 67 of the Municipalities Act is 
not material because Local Government could' 
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not publish a notification under any other provi- 
sion except that one. The failure or omission to 
mention the date from which the tax was to 
come into force, cannot invalidate the notification 
The rule of interpretation bearing on the com¬ 
mencement of statutes, that a statute takes effect 
from the first moment of the day on which it was 
passed unless another day is expressly named for 
the beginning of its operation, will'have to be 
applied to the notification. In any case the omis¬ 
sion to specify the date cannot deprive the notifi¬ 
cation itself of its presumptive force bearing on 
the proceedings relating to the imposition of the 
tax. Under sub-S. (8) of S. 67, notification of 
the imposition of a tax is conclusive evidence 
that the tax has been imposed in accordance with 
the provision of the Act. That serves to vali- 
date the entire proceeding relating when he 
attends the meeting. If there is evidence of the 
president s assent to the calling of any meeting, 
he must be deemed to have convened the meeting. 
His assent is inferable from his presence at the 
meeting. Even if there was any irregularity it 

could not, in its nature affect the validity of the 
meeting itself and is cured by S. 23 of the Muni¬ 
cipal Act. (Grille and Niyogi, JJ.) Onkarsa v. 
The Municipal Committee, Nandura. I.LR 
(1940) Nag. 446. 

—S. 67 (8)— Notification of imposition of tax 
—Effect of—If conclusive. 

Under S. 67 (8), C. P. Municipalities Act, a 
notification of the imposition of a tax is conclu¬ 
sive evidence that the tax has been imposed in 
accordance with the provisions of the Act. 
Therefore under S. 4, Evidence Act, the Court 
must regard it as proved that the tax was imposed 
in accordance with the provisions of the Act and 
must not allow evidence to he given for the pur¬ 
pose of disproving it. ( Pollock , J ) Jagannath 
v. Secretary, Municipal Committee, Mehkar 
I.L.R. (1937) Nag 414-170 I.C. 133=10 RN 
47=A.I.R. 1937 Nag. 168. 

- S. 77—Applicability and scope—Application 

to Magistrate for distress and sale of moveable 
property — Maintainability — Conditions—Strict 
compliance with section—Necessity for. 

The C. P. Municipalities Act provides a 
special procedure which the Municipal Com¬ 
mittee has to follow before applying to a Magis¬ 
trate for a warrant for recovery by distress 
and sale of movable property. Under S. 78 of 
the Act which lays down that procedure, it is 
incumbent on the committee, to cause a bill for 
the amount due to be delivered to the person 
liable to pay the sum, and if the bill remains 
unpaid for ten days it is empowered to issue a 
notice of demand for payment, and it is only if 
the payment is not made within seven days from 
the date of service of that notice that the sum is 
deemed to be an arrear of tax. Unless and until 
this procedure is strictly followed the committee 
acquires no right to approach a Magistrate to 
recover the tax in arrears. (Niyogi, J.) Muni¬ 
cipal Committee, Akot Dt. v. Surajmal Shri- 
ram Ginning Factory. I.L.R. (1938) Nag. 482 
=175 I.C. 476=10 R.N. 448=20 N.L.J. 145=A. 
I.R. 1938 Nag 119. 

— -—S. 77— Jurisdiction of Civil Court — Claim 
to interest independently of tax—Claim rejected 
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b Ba?of U ‘ y Commissioner ~Stiit in Civil Court — 

It is not open to a Civil Court to grant a decree 
for interest alter the Deputy Commissioner has 
refused to grant it under S. 77 (1) of the C P 
Municipalities Act. The power to award interest 

is given by the Act to the Magistrate alone and 

the Municipal Committee has no right to recover 
it independently of the Act. Further the Civil 
Court cannot entertain a claim for interest after 

„nU re - C l It?r u 3S re , covered his principal debt 
unless it is due under a contract. (NivooiJ) 

Municipal Committee, Akot Dt. v Surajmal 

Shriram Ginning Factory. ILR noas-i 

Nag. 482=175 I.C. 476=10 R.N. 448=20 i NT? 

J. 145=A.I.R. 1938 Nag. 119. ° WX ‘ 

t T7"7. S - 77 (U—"Any other money claimable by 
the Committee under this Act”—Meaning of 

20 NL J.145 N,C,PALITIES ACT ’ Ss ' 66 ' 77 md78 - 

— S 78—Applicability—Interest—Claim to 

independently of tax-Procedure for recovery 
20 N C L J.H5 NIC ' PALITIES ACT ’ SS ‘ 66> 77 AND 7S - 


(19281% 7 14 t nd c B / er ? r Land RevenUe Code 
p *. 14 }~ Sale for arrear of municipal tax 

VraZT y ' tf ,ransferred ^ee If prior encum- 

th^r a p re u °- ^ nu 5 1 3 < r i P a J tax is made by S. 79 of 
the C. P. Municipalities Act (as applied to Berarl 

recoverable as if the property were assessed tr> 

land revenue and the arrear were an arrear of 

and revenue due thereon. If a sale is resorted 

to in this connection, it will be under S. 141(c) 

° f B , e /? r t and Rey enue Code, and the result 
would be that in accordance with S. 149 (I) 0 f 

iht L nr nd T e " ue Code, th e sale would transfer 
the property free of all prior encumbrance* 

imposed upon it. ( Burton , R.M.) Municipal 

Committee, Akola v. Vithal. 1939 N.L J. 362 

— -S. 83 Applicability — Interest recovered hv 
Municipality as tax~Riaht of appeal-Jurisdic* 

twn to decide legality of levy Juristic* 

be be ld that S. 83 of the C. P. Munici- 
hai't! eS A i Ct COn J es lnt0 operation only when there 

has been levy of a tax and not when th7r P L 

been levy of interest. Where the Mmdcioal 

Committee purports to recover the interest as i 

tax under the special procedure of distress and 
sale, the party aggrieved is indisputably entitled 

to avail himself of the nVkf nf y , entlt \ ecl 

1938 Nag. 119. a . i . k , 

cGZte Mdff renCe t0 Hi9k C° ur t When 

The advantage of the provisions of S. 83, C. P. 
Municipalities Act could be taken only by Govern¬ 
ment when hearing revision petition against 
order of the commissioner and not after it had 
been decided. ( Mishra -) Municipal Com¬ 
mittee, Nagpur v. Wazalwar. 1938 N.L J. 205 

“ 7 ~Ss. 84 (3) and 85 (2) — Refund of taxes — 

Jurisdiction of Civil Court. 


Soy 
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It is the duty of the Municipal Committee to 
assess each house, to decide who is the owner or 
occupier liable to assessment, and to recover that 
assessment. Whether that assessment has been 
correctly calculated or not or whether it is being 
levied on the right person is a matter for the 
Municipal Committee to decide, and it cannot be 
said that its action is ultra vires if it decides it 
wrongly. In view of the provisions of Ss. 84 
(3) and 85 (2) of the C. P. Municipalities Act, no 
civil suit will lie for a refund of the taxes paid 
when there are no allegations in the pleadings to 
show that the Municipal Committee has acted 
ultra vires. { Pollock , /.) Secretary, Munici¬ 
pal Committee, Nagpur v. Ramchandra. 185 I. 
C. 893=12 R.N. 179=A.I.R. 1940 Nag. 174. 

-_S. 85 — Rules framed under — Applicability- 

Application for refund of sums recovered as tax. 

The refund of an amount recovered as a tax 
by the municipality, even if that amount was 
calculated on a wrong basis is governed by the 
rules made under S. 85 of the C. P. Munici¬ 
palities Act, {Pollock. J.) Ramlal Bhunyadin 
v. Municipal Committee, Nagpur. 184 I C. 489 
=12 R.N. 114=1939 N.L.J. 493=A.I R 1940 
Nag. 73. 

___ S. 106 —“ Land "— Meaning of. 

The word “Land" in S. 106 of the C. P. 
Municipalities Act is used in opposition to 
“House,” and indicates sites uncovered by struc¬ 
tures belonging to the same or different owners 
taking, or having a right to take, rents for the 
said use of land and paying cesses and taxes to 
the Municipality. There is no warrant for hold¬ 
ing that the section applies to open or covered 
lands the malguzars of which does not receive 
rents or pay taxes for such lands as such 
malguzar. {B. G. Khaparde.) Kesheorao v. 
Civil Station Sub-Committee, Nagpur. 20 N. 
L.J. 238. 

-S. 106— S 'cope—Abadi within Municipality 

Responsibility for sanitation—Right of Municipal 
Committee to make malguzars responsible. 

A Municipal Committee which collects taxes in 
order to be able to discharge certain statutory 
duties laid on them cannot expect others to dis¬ 
charge these duties for them; and they cannot 
claim to make the malguzars responsible for the 
sanitation of their abadi lands on the mere ground 
that those lands are included in the municipal 
area. The municipality are not consequently 
entitled to call on the malguzars of a village 
situated with the municipal limits to construct a 
latrine in the abadi for the use of the inhabitants 
of the Basti. (B.G. Khaparde.) Kesheorao v. 
Civil Station Sub-Committee, Nagpur. 20 N. 
JL J. 238. 

_ Ss. 168 and 199 —Order of appointment of 

Health Officer as Secretary for issue of notice of 
Health Department , if ultra vires— Notice not 
signed as “ Secretary, Municipal Committee "— 
Validity — Non-compliance with — Offence . 

There is nothing in the C. P. Municipal Act to 

prevent the appointment of two Secretaries and 

allocation of duties between them. The appoint¬ 
ment of the Health Officer of the Municipality as 
Secretary to the Municipal Committee, for the 
purpose of issuing notices relating to the. Health 
Department, which appointment is sanctioned by 
the Government, cannot be regarded as a delega- 
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tion prohibited by S. 168 of the Act. It is merely 
a distribution of the duties which is perfectly 
legal and intra vires. A notice issued by the 
Health Officer under his signature under S. 199 
of the Municipal Act is therefore perfectly legal, 
and non-compliance with it is an offence under 
the Act. Even if the Health Officer does not 
state that he signs it as “Secretary, Municipal 
Committee," it is a mere defect in form covered 
by S. 168 (4) and not an illegality. {Gruer and 
Bose , JJ.) Local Government v. Ganpatrao. 

167 I.C. 729=9 R.N. 204=38 Cr.L J. 437=19 

N.L.J. 192=A.I.R. 1937 Nag. 119. 

- S. 178 (3) —Scope and effect of. 

By reason of S. 178 (3) of the Municipal Act, a 
bye law does not become effective until it has been 
confirmed by the Local Government. But the 
bye-laws are made by the Municipal Committee 
at a special committee and not by the Govern¬ 
ment. All that the Government can do is to pre¬ 
vent the bye-laws imde from taking effect by 
refusing to confirm it. {Grille. J.C.) Ram¬ 
chandra v. Emperor. 19 N.L.J. 195. 

-S. 178 (5)— Rules under — Offence — "Manu- 

facture"—Bullock cart. 

A bullock cart with pneumatic rubber tyres 
composed largely of iron, but which has also 
wooden planks in it does not fall under the vague 
heading of ‘manufacture’ and is not liable to 
octroi duty, and statutes imposing pecuniary 
burden must be strictly construed and failure to 
make payment of octroi duty in respect of such 
a cart is not an offence under R. 47 of the rules 
read with S. 178 (5) of the Municipal Act. 
{Gruer, J.) Maroti Rao v. Municipal Commit¬ 
tee, Kamptee. A.I.R 1937 Nag. 11. 

-(as applied to Berar), S. 179 (g)— Rules 

under — R. 1 —Words “plying for hire withiti 
limits of Amraoti Toivn Municipality ”— Inter¬ 
pretation. 

The word “plying for hire within the limits of 
Amraoti Town Municipality," occurring in R. 1, 
cannot be confined to the narrow interpretation 
that the whole of the service which is offered 
must take place within the limits of the Munici¬ 
pality and that otherwise the rules do not apply. 
Hence vehicles operating as a regular service 
between Amraoti Town and Chandur Bazar and 
picking up passengers within limits of the 
Amraoti Town Municipality ply for hire within 
the limits of the Amraoti Town Municipality. 
{Grille, J.) Amrutlal v. President, Town 
Municipal Committee, Amraoti. 181 I.C. 520= 
11 R.N. 466=1939 N.L.J. 262=40 Cr.L.J. 556= 
A I R. 1939 Nag. 171. 

- S. 180, Proviso— "At the time of the 

making of such bye-law”—Meaning of . 

The words “at the time of the making of such 
bye-law," in the proviso to S. 180 of the C. P. 
Municipal Act, must refer to the making of the 
bye-law by the Municipal Committee and can 
have no reference to the confirmation of any 
bye-law by the Government. Government has no 
power to make bye-laws or alter them. It can 
only accept or reject them. The making must 
therefore refer to the final resolution of the 
Municipal Committee in respect of the bye-laws. 

{Grille, J.C.) Ramchandra v. Emperor. 19 N. 
L.J. 195. 
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C. p. MUNICIPALITIES ACT (1922), 

S. 199—Applicability-Erection of building 


. - —^r uj uuuuing 

•without sanction—Conviction under—Sustaina- 
bihty. 

The mere erection of a building without the 
sanction of the Municipal Committee is not an 
offence for which a conviction can be sustained 
under S. 199 of the C. P. Municipalities Act. The 
correct procedure in such a case is for the Muni¬ 
cipal Committee to take action under S. 103 of 
the Act; and when this necessary step has not 
been taken, a conviction under S. 199 is unsus¬ 
tainable. ( Grille , J.) Pandurang Komti v. 

Secretary, Municipal Committee, Chanda I 
"■K; (1^36) Nag. 56=164 I.C. 939=9 R.N. 47= 

37 c rX.J. 1038 (2) = 19 N.L.J. 81=A.IR. 1937 
Nag. 79. 

7 T~ S * 218 Delegation to Health Officer to 
institute prosecutions—Framing of new bye-laws 
afterivards—Fresh delegation—Necessity for 
Where the Health Officer of a Municipality is 
empowered by the Municipal Committee to in¬ 
stitute prosecution for and to compound offences 
under certain sections of the Act, and the then 
bye-laws framed under the Act, that delegation 
applies to new bye-laws framed subsequently 

• also. It is not necessary for the Municipal Com¬ 
mittee to give a fresh delegation each time a bye¬ 
law is made. (Grille, J.C .) Ramchandra v. 
Emperor. 19 N.L.J. 195. 

CENTRAL PROVINCES PROTECTION 
OF DEBTORS ACT (IV OF 1937), S. 3- 

Molestation—Resort to violence , when does not 
amount to . 

Where owing to the annoyance caused by a 
debtor in asking the creditor to go to a Civil 
Court for his money, the creditor resorts to 
violence against the debtor, he does so not to 
compel the debtor to pay the debt when he was 
not disposed to pay but only as a punishment for 
his impertinence and as such it would not amount 
to an offence under S. 3 of the Central Provin¬ 
ces Protection of Debtors Act. ( Niyogi . J.) 
Laxman Namdeo z;. Emperor. 185 I.C 348=12 
R.N. 156=41 Cr.L.J. 168=1939 N.L.J. 455=A I 
R. 1939 Nag. 281. J 

CENTRAL PROVINCES REDUCTION OF 
INTEREST ACT (XXXII OF 1936 )—Scope 

—If retrospective. 

The C. P. Reduction of Interest Act clearly 
retrospective in its operation. (Stone, C.J. and 
Digby, J.) Bhagwantrao v. Damodar. I.L R 
(1938) Nag. 91 = 179 I.C 129=11 R.N. 271=20 
N.L.J. 285=A.I,R. l938“Nag. 112. 

■S. 2 (d)— Secured debt—Attachment after 

4 /I a 4 4 
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judgment. 

An attachment of the judgment-debtor's pro¬ 
perty after judgment does not cause the judg¬ 
ment-debt to be a‘secured debt’ for no ‘lien’ is 
created thereby so as to attract S. 2 (d) of the 
Central Provinces Reduction of Interest Act. 

(Stone, C.J. and Bose, J.) Seth Laxminarayan 
v. Seth Ghasiram. 1939 N.L.J. 257=A.I.R. 
1939 Nag 267. 

--S. 3— Applicability — Renewal in 1933 of 

bond executed in 1930. 

Where the debt was incurred in 1930, though 
the renewal of the bond took place in 1933, the 
Court could ascertain the principal due on 1st 
January, 1932, and grant the debtor a relief. 
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(Puranik, J .) Sheoshanker Sahai v Sfth 
Surajmal. 1940 N.LJ. 325. ‘ H 

7~S. 3 G)Z4 pplic , ahilit y—If confined to 
decrees passed before the Act came into force 

Tnl 165 . A em . e ° f C S - 3ofthe C P- deduction of 

Herrin A fir H *° f r0vide for not 

ewn " d • ‘i 16 ", j 0r decrees already passed. 

* it r S ln * enc ^d to apply only to decrees 
passed before the Act came into force. ( Pollock , 

4 t ^ Seth Dwarkadas. 1940 

N.LJ. 260=A.I.R. 1940 Nag. 159, 

^u I H?^ 1 ? t R t 9 VINCES Religious AND 

CHA RI TABLE TRUST ACT (1937), S. 10— 
What orders Court can pass—Enquiry into past 

administration—If within the scope of the Act. 

The Court is empowered under S. 10 of the 
Central Provinces Religious and Charitable Trust 

j • • • . P ^ b c proper management 

or administration of the trust property. Hence 

an enquiry into past administration is beyond the 
scope of the Act, and it is a civil suit that is the 
proper remedy in such a case. ( Gruer,J .) Sita- 

, a t JI ^ Hari Kanhuji. 188 I.C. 320= 
1940 N.L.J. 173. 

—- S. 12— Report under-signed only by two — 
Defect, if curable. 

t !i e Central Provinces Religious and 
Chan table .Trust Act requires that the report 
should be signed by three persons. Where it was 
signed only by two, the defect is not curable, as 
the application was bad at its inception and 
amendment could not better it. ( Gruer , J.) Sita- 

1940^Lj JI 173* ARI Kai * hujl 188 IC - 320= 

Rnnl R PTDPTT? R An VINCES REVENUE 
OOK CIRCULAR Sale by Collector — Con¬ 
firmation—Appeal—Order by appellate Court 
without hearing purchaser—Legality, 

When a sale by the Collector has been confir¬ 
med, and an appeal is preferred, the auction- 
purchaser must be heard before an order to his 
disadvantage can be passed by the appellate 
Cpurt. (Gordon, R.M.) Rajaram v. Bibhutsing. 
“ NJ* 74# 

--Sale by Collector—Confirmation—Subse¬ 
quent compromise between parties—Procedure_ 

Order referring decree-holder to Civil Court- 
Propriety. See C. P. Code, S. 70. 20 N.L.J. 93. 

- Vols. II-III, 8—Collector’s sale—Procla¬ 
mation not specifying mortgage—Collector direc¬ 
ting sale subject to mortgage on mortgagee’s 
application without inquiry on old proclamation— 

Propriety—Sale—If to be set aside. C. P. 
Code, 0. 21, R. 90. 20 N L.J. 181. 


Vols. II-III, 8— Mortgage mentioned in 
proclamation Declaration of invalidity prior to 
sa'c-If ground for setting aside sale. 

lhe fact that a mortgage mentioned in the sale 
proclamation as existing on the property sold is 
declared void after the proclamation and before 
the sale renders the sale liable to be set aside. 
(Raghavendra Rao , H.M.) Laxman Bapuji Teli 
v. Ganpat Nagoji Teli. 20 N.L.J. 179. 

Vols. II-III, R. 10—Scope—If modifies 
O. 21, R. 69(2), C. P. Code. .SVe C. P. Code, O. 21, 
R. 69 (2). 20 N.L.J. 80. 

-- Circular III-8, rules 10 to 15— Auction 

sale—Inadequacy of price—If justifies refusal of 
confirmation . 
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C. P. REV. BOOK CIRC. III-8. 

Once a bid has been accepted, inadequacy of 
price is no ground for refusal to confirm a sale, 
even if there be no specific order accepting the 
bids. (Gordon, R.M.) Wamanrao v. Mankuar- 
bai. 19 N.L.J. 134. 

-Circular III-8—Sale by Collector—Sett¬ 
ing aside;—Grounds—Irregularity in publishing 
sale—Objection not raised before sale—Failure 
to prove substantial injury—Sale—If liable to be 
set aside—C. P. Code, O. 21, R. 90, as amended in 
Central Provinces. See C. P. Code, O. 21, R. 90 
(as amended in C. P.) 19 N.L.J. 318. 

Circular III-8—Scope—Duty of Collector 
tinder—C. P. Code, O. 21. R. 90, as amended in 
Central Provinces—Applicability to Collector’s 
Cases. See C. P. Code. O. 21, R. 90 (as Amended 
in C. P.). 19 N.L.J. 282. 

--Circular III-8— Rules in — Collector's sale 

—Irregularities in sale proclamation—Omission to 
Publish at Collector's Court or Tahsil—If vitiates 
sale. 

The rules framed under the C. P. Code, and 
referred in the C. P. Revenue Book Circular 
issued after the amendment of O. 21, R. 90, C. P. 
Code, must be construed to mean the rules under 
O. 21, R. 90, as adapted by the High Court of 
Nagpur. Omission of details in the sale procla¬ 
mation and the omission to affix the proclamation 
on the Collector's notice board and on the Tahsil 
notice board are not such irregularities as will 
vitiate the sale. The objection to such irregu¬ 
larities must be raised before the sale. When 
they are not so raised, they are not grounds on 
which the sale can be set aside. ( Burton , R.M.) 
Girdharilal v. Ratiram. 19 N.L.J. 312. 

-Circular III-S,R* 10 —-Discretion of Collec¬ 
tor under—Acceptance of bids—Order for fresh 
sale—Reference to Civil Court. 

. The reference prescribed by R. 10 of Revenue 
Book Circular 111-8, is for the purpose of deter¬ 
mining whether the last bid in the auction held by 
the Tahsildar is adequate. If the Collector has 
reason to believe that that bid was inadequate, he 
has power to order a fresh auction, and can order 
a fresh enquiry and also make a reference to the 
Civil Court. ( Gordon , R.M.) Bhikubai v. 

Gangadhar. 19 N.L.J. 156. 

—-—Circular III-8, Rules 14 and IS—Collec¬ 
tor's case—Revision to Deputy Commissioner — 
Competency. 

Under rules 14 and 15 of the Revenue Book 
Circular III-8, the Deputy Commissioner has only 
power of appeal but not of revision in Collector’s 
case. ( Gordon , R.M.) Mahadeo v. Narayan 
19N.L. J. 76. 

-Circular III 8, Rr. 14-17— Execution by 

Collector—Order for sale by Sub-Divisional Offi¬ 
cer—Omission to appeal—Revision to Deputy 
Commissioner — Competency. 

When no appeal is filed within time to the 
Deputy Commissioner against an order for sale 
passed by the Sub-Divisional Olficer, an applica¬ 
tion in revision to the Deputy Commissioner 
against that order is incompetent. (E. Gordon, 
R.M.) Tokaram v. Mohanlal. 19 N.L.J 174. 

-‘Circular III-8, Rr. 15 and 16— Order of 

Deputy Commissioner refusing to restore appeal 
dismissed for default—Revision by Governor- in- 
Council—If competent. 


C. P. TENANCY ACT (1898), S. 41. 

Proceedings in Collector’s cases are governed 
by the rules in the Revenue Book Circular III-8, 
and the provisions of the C. P. Code, only apply 
because of the directions in those rules. Every 
order passed by a Revenue Olficer in such pro¬ 
ceedings is subject, in the matter of appeals and 
revisions, to Rr. 14 and 15 of the Revenue Book 
Circular. R. 15 allows revision by the Governor- 
in-Council only in the case of orders passed in 
appeal. An order of the Deputy Commissioner 
dismissing an application refusing to restore an 
appeal dismissed for default is not an order 
passed in appeal and therefore is not open to 
revision by the Governor-in-Council. ( Burton , 
R.M.) Ramlal v. Ghasiram. 19 N.L.J. 314. 

CENTRAL PROVINCES REVENUE 
MANUAL, Vol. I, p. 119 R. 1, Explanation— 
Malik makbuza losing rights in holding under 
S*. 41, C. P. Tenancy Act — Liability to pay pat- 
wari’s dues—Levy of dues—Right to recover 
from occupancy tenant. 

The malik makbuzas who have lost their right 
to cultivate their holding under S. 41, C. P. Ten¬ 
ancy Act, stand only in the position of proprietors 
who have forgone their right to cultivate the 
land. The person that is to be deemed to be pro¬ 
prietor for purposes of payment of patwari's 
dues is not the malik makbuza but the occupancy 
tenant who actually cultivates the land. Hence if 
such patwari’s dues have been wrongly recovered 
by the Tahsildar from the malik makbuza , he is 
entitled to recover the same from the occupancy 
tenant in actual cultivation of the holding. 
(Niyogi , J.) Shrinivas Govind v. Sadasheo 
Sakharam. 171 I.C. 658=10 R.N. 127=20 N. 
L.J. 173=A.I.R. 1937 Nag. 211. 

CENTRAL PROVINCES TENANCY ACT 
(XI OF 1898), S. 2 (2) —Lac cultivation— If 
agriculture—Lease of lac trees for three years— 
Registration. See T. P. Act, S. 107. A.I.R. 1937 
Nag. 289. 

- Ss. 11 and 13 —Admission of two to tenancy 

—Tenancy not divided by metes and bounds — 
Payment of rent jointly—Death of one of the 
tenants—Rights of landlord. 

Where an owner of property carves a lesser 
interest, such as a tenancy, out of his rights, the 
reversion, of course, remains in him, but when 
the reversion falls in, there is no transfer of title 
from the tenant to himself. When a landlord 
chooses to let in two people on the land giving 
each a right to uninterrupted possession of the 
whole upon their paying him jointly the whole 
rent, his reversion cannot fall in until the rights 
of both have determined. (Pose, J.) Amergir v . 
Rambhajan. I.L.R. (1940) Nag. 255=175 I.C. 
536=10 R.N. 459. 

- S. 41 (2) and (3) — Scope—-Absolute occu¬ 
pancy holding—Mortgage ivitliout landlords con¬ 
sent—Subsequent mortgage in favour of landlord 
—Suit on former—Latter impleaded as puisne 
mortgagee—Plea that prior mortgage is invalid and 
not binding on him -Landlord discharged from 
suit—Declaration that mortgage did not bind him 
—Effect of—Subsequent suit on landlord's mort¬ 
gage—Maintainability against purchaser in execu¬ 
tion of decree on prior mortgage. 

In a suit on a mortgage executed by a tenant in 
respect of his absolute occupancy fields, the land- 
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C. P. TENANCY ACT (1898), S. 41. 

lord who was impleaded as a party to the suit as 
a subsequent mortgagee of the fields pleaded that 
the suit mortgage, not having been efferted with 
his consent as required by S. 4l (3), C. P. Ten¬ 
ancy Act, did not bind him He was discharged 
from the suit with the declaration that the mort¬ 
gage did not bind him as it was ineffectual. The 
landlord subsequently brought a suit to enforce 
his mortgage against the mortgagor's legal repre¬ 
sentatives and against the prior mortgagee who 
had purchased the fields in execution of his own 
decree on his mortgage which was the subject of 
the former suit. The mortgagee-purchaser 
pleaded that the plaintiff landlord has lost his 
right to enforce his mortgage by setting up a 
paramount title in the prior suit and in declining 

t °zi7 ef /^ em t ^ ie pr * or mortgage in his favour. 

Held, (1) that the mortgage effected by the 
tenant without the landlord’s consent did not bind 
nim, and therefore the subsequent mortgage in 

his favour operated on the entire interest of the 

mortgagor-tenant as if it had not been burdened 
with a prior incumbrance; (2) that the transfer 
of a prohibited nature under S. 41 (2) of the C. 
P. Tenancy Act which was not permitted by the 
landlord would remain valid as between the 
tenant and his transferee until avoided by the 
landlord, so far as the landlord was concerned. 
Unless he consented to it, the mortgage effected 
without his consent, though prior in time, would 
“be postponed to the landlord’s later mortgage, 
and the mortgagee would be bound to redeem the 
landlord’s mortgage; (3) the declaration given in 
the prior suit that the mortgage did not bind the 
landlord did not deprive him of his right as a 
subsequent mortgagee to enforce his own mort¬ 
gage against the prior mortgagee. (Stone, C.J. 
and Niyogi, J ) Ramkaran v. Seth Kanhaiya- 
lal. 170 I.C. 71=I.L.R. (1937) Nag. 208=10 
R.N. 40=19 N.L.J. 290=A.I.R. 1937 Nag. 189 
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-S. 41 (7)— Scope—Occupancy tenant — 

Mortgage without landlord's consent—If void. 

S. 41 of the C. P. Tenancy Act of 1898 (repeal¬ 
ed by Act I of 1920) conceded to the absolute 
occupancy tenant the right to transfer his right in 
the holding within certain limits ; beyond those 
limits, the transfer to be binding on the landlord 
required the concurrence of the landlord. If the 
landlord withheld his consent the transfer did 
not become void ah initio, but operated as a valid 
transfer between the tenant and his transferee 
though it did not affect the landlord. The trans¬ 
fer is valid until it is avoided by the landlord. 
{Stone, C. J. and Niyogi, J.) Ramakaran v. 
Kanhayalal. I.L R. 1937 Nag. 208=170 I.C. 
71=10 R.N. 40=19 N.L.J. 290=A.I.R. 1937 
Nag. 189. 

S. 46— Applicability—Lands ceasing to he 

• « . . y • i . ■ 


'agricultural and treated as non-agricultural. 

S. 46 ot the C. P. Tenancy Act has no applica¬ 
tion to a case where the lands have ceased to be 
connected with any agricultural holding, and are 
residential house property and have been treated 
as non-agricultural and transferable land. (Row¬ 
land, J.) Parmeshwar Prasad v. Walji Chha- 
tri. 6 Cut.L.T. 62. 

-S. 92 — Scope —“ Tenant ”— Usufructuary 

mortgagee from recorded tenant—Ejectment of 
from holding—Suit for restoration of possession 


AND REVENUE. 

C. P. TENANCY ACT (1920). 

under S, 9, Specific Relief Act—Jurisdiction of 
Civil Court. 

A mortgage of a tenancy is not an absolute as¬ 
signment and does not create privity of estate 
between the lessor and the mortgagee. The rela¬ 
tionship of landlord and tenant does not therefore 
exist between a landlord and a usufructuary 
mortgagee from the recorded tenant of the hold¬ 
ing. The mortgagee is not a tenant within the 
meaning of S. 93 of the C. P Tenancy Act, where 
such a mortgagee in possession is ejected from 
the holding, a suit by him under S. 9 of the 
Specific Relief Act for restoration of possession 
ls maintainable in the Civil Court and is not bar¬ 
red by S. 92. ( Rowland, J.) Balmakund Misra 
v. Lalit Mohan Misra. 6 Cut.L.T. 64. 

(I OF 1920)— Applicability and scope. 

The C. P. Tenancy Act fastens itself upon the 
original contract between the parties, and regu¬ 
lates their future rights and liabilities, the mo- 
ment there a transaction which falls within its 
purview. (Ffz/ta»i Bose . J.) Baburao v. Sandu. 

W £• J? 36 Nag - 5=165 I.C. 122=9 R.N. 62= 
A.I.R. 1936 Nag. 180. 

77 Construction—Rights under the old Act — 

How affected. 

The provisions of the new Act must not be so 
construed as to take away rights that have 
accrued under the old Act. ( Pollock, J.) Pacho 
v. Nihelal. 1940 N.L.J. 377. 

T Interpretation — Notions derived from 
Lnglish and ordinary Indian Law, with reference 
to landlord and tenant, to he excluded. 

The Central Provinces Tenancy Act creates 
special tenures which are unknown to the ordi- 
nary l a w. Unless one follows closely the spirit 
and the provisions of the Act and excludes from 
consideration, pre-conceived notions gathered 
from English Law or from ordinary Indian Law 
with reference to landlord and tenant, one will 
be landed in considerable difficulties to arrive at 
the true meaning and intention of its provisions. 
(Stone, C. J., Niyogi and Bose, JJ.) Punjaram 
Jagoba V. Ramu Chintoo. I.L R. 1940 Nag 348 
==186 I.C. 731=12 R.N. 234=1940 N.L.J. 121= 
A.I.R. 1940 Nag. 49 (F B.). 

Policy of Gift of sir land—Surrender of 
occupancy right to donee — Validity—Duty of 
Court. 

The policy of the C. P. Tenancy Actis to secure 
and preserve to a proprietor whose proprietary 
rights are transferred a right of occupancy in his 
sir lands. This policy cannot be defeated by the 
proprietor making a gift of his sir land and then 
as part of the same transaction surrendering his 
occupancy right to the donee. Whenever it 
appears that a transaction is void as contrary to 
the policy of a statute, the Court should take 
notice of the nullity and proceed accordingly. 

Sidnath v. Jasoda Bai. 10 R.N. 
287=173 I.C. 145 (2)=A.I.R. 1938 Nag. 185. 

‘ Scope—If retrospective—Vested rights ac¬ 
quired under prior Act of 1898 —If affected or 
taken away — Permanent lease of Sir lands under 
old Act—Foreclosure by mortgagee of land after 
new Act and ejectment of mortgagor—Rights of 
lessee to possession—If lost. 

Certain fields in a Mauza were Sir lands of T, 
who held 8 annas share in the village. The culti¬ 
vating rights in these fields were permanently 
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Jeased out in 1917, when the old Tenancy Act XI 
of 1898 was in force, by T to the adoptive father 
of the plaintiff appellant, who remained in pos¬ 
session and paid rent to 7. In 1921, after the 
new Act 1 of 1920 came into force, the respon¬ 
dent, who held a mortgage over this village share, 
foreclosed it and in 1930, he obtained a decree for 
arrears of rent against T’s son D, who was re¬ 
corded as an occupancy tenant after the loss of 
the proprietary rights In execution of the decree 
the respondent in 1931 took actual possession of 
the fields thereby dispossessing the appellant who 
thereupon sued for possession. 

Held, that the rights obtained by the respondent 
over Sir land by his foreclosure were subject to 
the perpetual lease granted by T in 1917 to appel¬ 
lant's adoptive father, which was binding on the 
respondent and that the absolute right which was 
conferred on the appellant by the old Tenancy 
Law could not be worsened Or prejudicially 
affected by the new Tenancy Act of 1920, which 
should not be given retrospective effect, and the 
appellant should therefore he held entitled to be 
restored to possession of the fields in question. 
(Gruer, J .) Kamtanath v. Chudamansingh. 20 
N.L.J. 35. 

~S. 2 (5) (d) — Improvement—House built in 
abadi —If amounts to—House built in holding 
when amounts to. 

Where an occupancy tenant builds a house in 
the abadi though with a view to live near the 
holding and protect it, is notan improvement. 
Though built on the holding itself, it cannot be 
an improvement unless it is ‘required' by the 
holding. ( G . P. Burton, R. M .) Mt, Budhanbai 
“V- Thengu. 1938 N.L.J. 136. 


--S. 2 (9) and (11)—“Rent’'—“Tenant”—Re¬ 
gistered kabuliyat to cultivate malikmakbuza 
land for fixed period at fixed annual payment — 
Creation of tenancy. 

Where defendants executed a registered 
kabuliyat to plaintiff (a malikmakbuza-holder) to 
cultivate plaintiff's land for a particular period 
agreeing to pay a certain sum every year in 
return. 

Held, that the defendants were tenants of the 
plaintiff and that the money they bound them¬ 
selves to pay was rent within the meaning of the 
Act. (Vivian Bose, J.) Baburao v. Sandu. I. 
L.R 1936 Nag. 5=165 I.C. 122=9 R.N 62=A.I. 
R. 1936 Nag. 180. 


S. 3 —“Tenant"—If includes sub-tenant. 


The^word ‘tenant’ in the Act includes a “sub¬ 
tenant”. A person, therefore, who is a ‘sub¬ 
tenant'is a ‘tenant’under S. 3 of the Act. Such 
a person cannot be a ‘thalwa’. (Pollock, J.) Ram- 
krishna Bhau v. Bisram. 171 I C. 909=10 R 
N. 147 (1)=A.I.R. 1937 Nag. 160. 


--—S. 5 — Devise in contravention of—Devisee 

taking possession—Dispute betzveen co-devisees — 
Validity of will, if can be raised. 

A will violating the provisions of S. 5 of the 
C.P. Tenancy Act though it is void in law, yet if 
a devisee has taken possession under the will and 
has acted under the will, he cannot in a suit by a 
co-devisee to enforce the will plead the invalidity 
of the will. (Pollock, J ) Narottamdas v. 
Guruprasad. 1938 N.L.J. 181. 


C. P. TENANCY ACT (1920), S. 6. 

-Ss. 6 and 105— Absolute occupancy holding 

pre-eynpted by landlord — Mortgagee—Suit by im¬ 
pleading landlord preemptor — Pre-eznptor dis¬ 
charged — Decree—Mortgagee purchasing holding 
in execution—Suit by to recover possession 
against landlord — Competency — Right to pre¬ 
emption money. 

The substantative right of pre-emption given) 
to the landlord under S. 6 (4) (c) is independent 
of the right of any mortgagee of the tenant right 
and is paramount. In addition to this the value 
of the absolute occupancy holding as if it were 
not mortgaged or charged as fixed by the Revenue 
Officer is conclusive and cannot be challenged in 
the Civil Court in view of S. 105 (a). But the 
Revenue Officer has not been given any special 
powers to distribute or dispose of the deposit 
made by the landlord. Consequently S. 105 (a) 
will not operate to deprive the Civil Courts of 
their indisputable jurisdiction to direct how the 
sum deposited by the landlord should be disposed 
of. An absolute occupancy tenant’s field was sold 
in an execution of money-decree passed against 
him and under S. 6 the property was pre-empted 
by the landlord at price fixed under S. 6 (5) free 
of all incumbrances. A motgagee of the tenant 
rights brought a suit on his mortgage after the 
pre-emption proceedings and obtained a final 
decree thereon in execution of which he purchas¬ 
ed the field for himself. The landlord was dis¬ 
charged from that suit in consequence of his 
having asserted his paramount title undeT S. 6. 
The mortgagee thereafter brought a suit against 
the landlord for recovering possession of the 
field, alleging that he not being a party to the 
pre-emption proceedings, they were not binding 
on him and as the landlord was a party to his 
mortgage suit and he having failed to redeem the 
mortgage, possession could be recovered. 

Held, that the morigagce could not recover 
possession, as on pre-emption proceedings taking 
place, the landlord took the property free of all 
incumbrances and the mortgage or other charge 
if any shifted from the holding and went over to 
the pre emption price leaving the land free to the 
landlord. But the mortgagee could recover the 
money deposited in Court which was only a 
security substituted for land. And the fact that 
he had failed to ask for a decree against the pre¬ 
emption price in his previous suit on mortgage 
could not preclude him from doing so. (Change 
in S. 6 to remedy defect suggested.) (Stone, C . 
/. and Niyogi , /.) Ramkaran Bondru v . Sijraj- 
mal Kanhaiyalal. I.L.R. 1938 Nag 268=174- 
I.C. 762=10 R.N. 413=A.I.R. 1938 Nag, 80. 

-S. 6—Acquiescence by landlord—-What 

amounts to—Landlord and others creditors of 
tenant—Transfer of absolute occupancy land to 
one oj the creditors as part of agreement before 
the Conciliation Board. 

Where the landlord along with others are 
creditors of his tenant and where as part of the- 
agreement before the Conciliation Board the- 
absolute occupancy land is transferred to one of 
the creditors on his undertaking to pay the debt 
due to the landlord, the whole arrangement 
including the landlord’s part in it is one transaction, 
and the only inference that can be drawn from his 
connection and part is that he did consent to the 
transfer. (Burton, F.C .) Jagpeorao Balaji v. 
Mahadeorao Anyaji. 1939 N.L.J. 170. 
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-—S. 6— Applicability—“Transfer” — Sub-ten¬ 
ant in possession continuing in possession under 
agreement of sale of occupancy right-If transfer 
—Registered transfer—If necessary. 

Where a sub-tenant in possession of an occu¬ 
pancy holding gets a right of occupancy in the 
holding in pursuance of an agreement of sale and 
continues in possession of the holding the transac¬ 
tion is a transfer to which S. 6 of the C. P. Ten¬ 
ancy Act applies. S. 6 is not intended to be limit¬ 
ed to such transfers as have duly registered. 
( G. P. Burton , R.M.) Mannu v. Yeshwant Rao. 
20 N.L. J. 84. 

S. 6— Mortgage—Purchase of mortgaged 
holding—Rights and liabilities of—Failure to 
redeem mortgage—Pre-emption by landlord— 
Effect on rights of mortgage. 

The purchaser of the mortgaged property is not 
personally liable to pay anything in excess of the 
value of the mortgaged property. If the pur¬ 
chaser of the mortgaged property fails to redeem, 
he loses his right to the mortgaged property 
which in the case of landlord pre-empting under 
S. 6, C. P. Tenancy Act (1920) is the pre-emption 
money. (Stone, CJ. and Niyogi, J .) Ramkaran 
Bondru v. Surajmal Kani-iaiyalal. I.L.R. 
(1938) Nag. 268=174 I.C. 762=10 R.N. 413= 
A.I.R. 1938 Nag. 80. 

-S. 6— Scope—Notice to incumbrancer—If 

necessary. 

S. 6 does not provide for notice to any incum¬ 
brancer and hence it is not imperative on the 
Revenue Officer to give a notice to any incum¬ 
brancer. (Compulsory issue of notice by Revenue 
Officer of pre-emption proceedings to all incum¬ 
brancers is urged by legislative amendment of the 
section.) (Stone, CJ. and Niyogi, J.) Ramkaran 
Bondru v. Surajmal Kanhaiyalal. I.L.R. 
(1938) Nag 268=174 I.C. 762=10 R.N. 413=A. 

I. R. 1938 Nag. 80. 

-S. 6 — Transfer of absolute occupancy hold¬ 
ing—No notice to landlord—Landlord not taking 
steps to avoid it—Sale in execution of rent decree 
—Transferee if affected. 

A transfer of an absolute occupancy holding is 
valid unless and until it is avoided by the landlord 
in the manner and to the extent provided by S. 6 

of the C. P. Tenancy Act. The sale of such a 
holding in execution of rent decrees to which the 
transferee was not a party when he was the tenant 
of the holding does not bind him. The transferee 
obtains a good title and becomes a tenant from 
the date of transfer. (Grille and Bose, JJ.) 
Madhorao v. Seth Pannalal. I.L.R. (1940) 
Nag. 190=177 I.C. 173=11 R.N. 131=1938 N L. 

J. 152=A.I.R. 1938 Nag. 292. 

-S. 6 —Transfer of occupancy holding — Lia¬ 
bility for rent. 

On the transfer of an occupancy holding, the 
tenant ceases to be a tenant from the date of 
transfer. Hence he is not liable for the rent after 
that date. Irrespective of the fact whether the 
transferee is a tenant or not between the date of 
the transfer and the date on which it is avoided, 
one thing is clear and that is he is liable either 
for rent or for damages for use and occupation. 
(Pollock, J.) Shree Vithal Bhagwan v. Nara- 
yan Rao. 182 I.C. 617=12 R N. 23=1939 N.L. 

J. 196=A.I.R. 1939 Nag. 175. 
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C. P. TENANCY ACT (1920), S. 9. 

--S. 6 (2) —Failure of. tenant to defer trans¬ 
fer Effect If raises a presumption of waiver of 
intention to transfer. 

There is nothing in S. 6 of the C. P. Tenancy 
Act, that detracts from the written notice once 
delivered to the landlord or to show that it is 
affected in any way by the subsequent conduct of 
the tenant, and there is nothing to justify the 
suggestion that the act of the tenant in procee¬ 
ding with the transfer before the expiry of the 
month can raise a presumption on the part of the 
landlord that the notice of the intended transfer 
has been waived. (Burton, F.C.) Govindrao v. 
Kriparam. 1939 N L.J. 107. 

- S 6 (5)— Deposit in Court of pre-emption 
price Charge for rental arrears—Mode of reali¬ 
sation. 

Where there is a deposit in Court of amount 
fixed as the pre-emption price, though it is 
charged with the rental arrears the landlord could 
not proceed against the money simply by obtain¬ 
ing an order from the Revenue Court to hand it 
over to him. He must first execute the decree 
for arrears already obtained and should obtain a 
decree for arrears for which no decree had been 
obtained. He must proceed to enforce his rights 
against the money in the same way as he would 
enforce them against the land. (Roughton, F.C.) 
Todar v. Rambhadra. 1938 N.L.J. 164. 

~ "S. 6, Proviso— Construction and scope — 

“Costs”—If include costs of appeals as will—If 
overrides S. 29, Land Revenue Act. 

. The costs incurred, by a landlord in his applica¬ 
tion mentioned in the proviso to S. 6 of the C. P. 
Tenancy Act do not extend to and do not include 
costs incurred in appeals arising out of that appli¬ 
cation. The proviso does not override the provi¬ 
sions of S. 29 of the Land Revenue Act as regards 
apportionment of costs. ( G. P. Burton, R.M.} 
Phusraj v. Gulsingh. 20 N.L J. 87. 

-S. 9 — Nature and scope of the charge crea¬ 
ted by—Rights of subsequent mortgagees paying 
the rent due by the tenant. 

The charge given in S. 9 of the C. P. Tenancy 
Act is a special statutory right (i.e ) it is a charge 
created by operation of law. The extent to which 
the ordinary law as to charges is set aside is indi¬ 
cated in S. 9 itself and it cannot be carried fur¬ 
ther by implication. The object of S. 9 is to give 
the landlord precedence for his rent. That object 
is completely attained the moment the holding is 
sold in the manner specified in the section. The 
‘first charge’ enures no further than that. S. 9 
does not confer any rights of subrogation. There¬ 
fore where certain subsequent mortgagees pay 
the rent due by the tenant, to save the security, 
have only to rely on S. 92 read with S. 100, T. P. 
Act. (Stone, C.J. and Bose , /.) Sitaram v. 
Krishnarao. 1940 N.L.J. 179=A.I.R. 1940 Nag. 

--S. 9— Payment of decree amount after 

actual sale—If sufficient. 

Where an absolute occupancy holding is sold in 
execution of a decree for arrears of rent, the 
charge in favour of the landlord is satisfied and 
the purchaser of the holding gets the holding 
free of that charge. Any one who claims to have 
any interest in the holding can pay up the decretal 
amount during the execution proceedings until' 
the holding is sold in execution. Once the holding 
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is sold the right of such person to redeem the 
charge is barred and he is not thereafter entitled 
to pay the amount of decree for arrears of rent. 
{Niyogi, J.) Shanker Nath v. Bahulal. I L R 
(1936) Nag. 138=164 I.C. 931=9 R.N. 44=A.I. 
R. 1936 Nag. 148. 

~ “S. 9 —Sale in execution of decree for rent 

of absolute occupancy holding—If free from 
encumbrances. 

\\ here an absolute occupancy holding is sold in 
execution of a rent decree the sale is not one free 
from encumbrances and hence a mortgagee of the 
holding can enforce his mortgage which is prior 
to the date of the decree for rent. {Pollock and 
Higby, JJ .) Bhikulal v. Bhaiyalal. 187 I.C. 
785=12 R.N. 313=1939 N.L.J. 601=A.I.R. 1940 
Nag. 97. 

— -S. 9 —Sale under rent decree—Auction-pur¬ 

chaser—Rights. 

Where in an execution of a rent decree the 
absolute occupancy fields are sold, the auction- 
purchaser is in no better position than that of an 
■ordinary auction-purchaser in execution of a 
money decree and so he does not take the fields 
free from encumbrances. (Gruer, J.) Ganba 
Paiku Kunm v. Ganpatsao. I.L.R. (1937) Nag. 

498=176 I.C. 155=11 R.N, 35=A I R. 1937 
Nag. 376. 

— S. 12 —Exemption from attachment—Nazul 
plots cultivated by judgment-debtor. 

t The mere fact that the word ‘occupancy’ or 
maurusT is used in the Nazul settlement records 

*u°wu? tg , lve the oc cupants a right to claim 
that the land was not liable to attachment in exe¬ 
cution of a decree and it was never intended by 
•government to deal with these persons as tenants 
governed by the Tenancy Act. {Pollock. J.) 
bAMBHSHio?/ Laxman Zingaji. 1940 N.L.J. 
162=A.I.R. 1940 Nag. 210. J 

'——Ss. 12 and 13—Plea of transfer being in 
violation of S. 12—Onus. See Evidence Act, 
Ss. 101 and 102. 1938 N.L J. 474. 

S. 12 Scope — Tripartite agreement bet¬ 
ween malguzar tenants and latter's creditors — 
Surrender of occupancy fields by tenants—Lease 
■of same fey malguzar to creditor in discharge of 
tenant s debt due to creditor—If void. 

e endants 1 and 2 owed money to the plaintiffs 

l la( * no m °ney to pay to their 

• i or. They therefore offered to surrender 
their occupancy fields to the 3rd defendant who 
was the malguzar and undertook to induce him to 
lease the fields to the plaintiffs. The malguzar, 

° ei '"g approached, agreed to this and in pursu- 

Hinici h 'f 9 tri P arlite J arrangement, the defen- 
dants 1 and 2 surrendered the fields to the 3rd 

th . e ^ ame (,a y leased them to 

* e plaintiffs. I laintiffs set off the major portion 

of the amount due to them as consideration for 
the transaction giving the balance. After a time 
plaintiffs sued for refund of consideration money 
on the ground that the lease was fraudulentlv 
foisted on them, and that the lease was also void 

being a transfer in contravention of the C. P. 
Tenancy Act. 

Held, (I) that the transaction was not transfer, 
but a surrender and release, and was not prohibit¬ 
ed under the Act; (2) that S. 12 of the C. P. Ten¬ 
ancy Act, which did not prohibit transfers as 
:such, but permitted them to a limited extent, 
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limited them to persons specified there, was not 
enacted for the benefit of the tenant, but for the 
protection of his co-tenants and heirs and did not 
prohibit the transaction ; and (3) that the transac¬ 
tion was therefore not void and the suit must 
therefore fail. {Bose, J.) Seth Ramnarayan 
v. Battulal. 170 I.C. 170=10 R.N. 50=20 N 
L.J. 89=A.I.R. 1937 Nag. 235. 

-Ss. 12 and 13— Setting aside of transfer by 

occupancy tenant—Deed of transfer illegally 
registered—Jurisdiction of Civil Court. 

A Revenue Court alone has jurisdiction to set 
aside a transfer by an occupancy tenant, although 
the deed of transfer may have been illegally 
registered in spite of the prohibition contained in 
S. 12, C. P. Tenancy Act. The party who is pre¬ 
judiced by the transfer must have recourse to the 
provisions of S. 13 and cannot invoke the juris¬ 
diction of the Civil Court. ( Niyogi , A.J.C.) 
Kanhaiya Kunhit/. Sitaram Kunm. 31 N.L.R. 
(Supp.) 96=159 I.C. 862 (2) = 19 N.L.J. 44=8 
R.N. 144=A.I.R. 1936 Nag. 18. 

-Ss. 12 and 89— Transfer in S. 12 if includes 

surrender. 

Per Stone, C.J. —'Transfer'in S. 12 does not 
include the 'surrender' referred to in S. 89 of the 
C. P. Tenancy Act. (Stone, C.J ., Bose and Digby, 
JJ.) Asaram v. Ludeshwar. I.L.R. (1939) 
Nag. 1 = 177 I.C. 6=11 R.N. 109=A.I.R. 1938 
Nag. 335 (F.B.). 

-~S. 12— Transfer of undivided share—When 

permissible. 

Under S. 12 of the C. P. Tenancy Act an occu¬ 
pancy tenant may transfer any right in his holding 
to a co-tenant or person who, if he survived the 
tenant without nearer heirs, would inherit his 
right. ( Pollock . J.) Abdul Jarbar v. Mst. 
Ramma. 1940 N.L.J. 164=A.I.R. 1940 Nag. 160. 

-S. 12 (1)— Acquisition of tenancy by ad - 

verse possession by remote heir — Ejectment, if can 
be resisted. 

Where a person has acquired the tenancj' by 
adverse possession against the admitted tenant, if 
he happens to be in the time of the tenant’s heirs, 
cannot be ejected by the landlord. {Stone, C.J ., 
Niyogi and Bose, JJ) Pun.taram Jagoba v. 
Ramuchintoo. I.L.R. (1940) Nag. 348=186 I. 
C. 731 = 12 RN 234=1940 N.L.J. 121=A.I.R. 
1940 Nag 49 (F.B.). 

-S. 12 (1)— Transfer — What is included in., 

Bose, J. —The word transfer in S. 12 (1) is 
not confined to the narrow types of transfer 
with which Transfer of Property Act deals. 
It would include a ‘transfer’ by prescription. 
{Stone, C.J., Niyogi and Bose, JJA Punja- 
ram Jagoba v. Ramuchintoo. .L R (1940) 
Nag. 348=186 I.C. 731=12 R.N. 234=1940 N.L. 
J. 121=A.IR 1940 Nag. 49 (F.B ). 

-S. 12 (4)— Scope — Deed of relinquishment 

by one tenant in favour of other in settlement of 
dispute—If prohibited. 

S. 12 prohibits certain transfers mentioned in 
the body of the section. A deed of relinquish¬ 
ment by an occupancy tenant for valuable consi¬ 
deration in favour of another claiming a right to 
the holding of a deceased tenant in settlement of 
a dispute with him is not a transfer and therefore 
there is no contravention of S. 12. Hence such a 
document can rightly be admitted to registration. 
{Bose and Puranik , JJ.) Sahaudra Bai v. Shri 
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Deo Radha Bai.labhji. I.L.R. (1940) Nag. 94= 
176 I.C 57=11 R.N. 24=A.I.R. 1938 Nag. 30. 

“ r~S. 13 Landlord—Who is—Basis of deci¬ 
sion. 

In deciding who is the landlord of the tenant 

for the purposes of S 13 of the C. P. Tenancy 
Act, the Revenue Court should have regard solely 
to the record-of-rights and the annual village 
records alone and it should not seek to decide 
who the landlord concerned is. ( Burton , F.C.) 
Kiseal v. Harnamsingh 1939 N.L.J. 559. 

-S. 13— Scope of—Surrender obtained by 

co-sharer—Lambardar resorting to remedy under 
S. 13— Equitable relief to co-sharer. 

S. 13 of the C.P. Tenancy Act enables the ten¬ 
ant s heirs or the lambardar to apply for an order 
for possession. It does not enable the tenant to 
get such an order. Thus the Act accepts the posi¬ 
tion that the tenant by his surrender has divested 
himself but makes provision for his heirs to get 
back in his place, alternatively it empowers the 
lambardar to apply for possession. The surrender 
is not one void ab initio. Where a co-sharer 
obtained a surrender from a tenant and the 
•lambardar thereafter obtained possession by 
virtue of an order under S. 13, in a suit by the co¬ 
sharer who took the surrender for contribution 
among other reliefs, it was held that on equitable 
•considerations the plaintiff should be recompens- 
ed'not necessarily the amount he expended for the 
surrender, but such amount as a reasonable man 
would have paid less the costs his co-sharers 
would have incurred in the proceedings under 
S. 13. {Stone, C.J. and Clarke. J.) Lachhaman- 
singh v. Motisingh. 1940 N.L.J : 404. 

•-—S. 13 —Surrender to co-sharer. 

Document drawn in the form of surrender to a 
co-sharer amounts to transfer. A.T.R. 1925 Nag. 
259; A.I.R. 1927 Nag. 161, Foil. (Niyocji, A J.C.) 
Kanhaiya Kunbi V. Sitaram Kunbi 31 N.L.R. 
(Supp.) 96=159 I.C. 862 (2) = 19 N.L.J. 44=8 
R.N. 144=A.I.R. 1936 Nag. 18. 

-S. 23 —Construction — “All arrears in respect 

of such holding*'—Meaning —If include arrears 
subsequent to decree but prior to ejectment. 

According to the natural meaning of S. 23 the 
•expression “All arrears in respect of such 
holding"’ means not only all arrears covered bv 
the decree under execution, but also all arrears 
up to ejectment whether decreed or not; there¬ 
fore all arrears of rent, whether decreed or not, 
must be deemed to be satisfied when the defen¬ 
dant is ejected in execution under the section. 

(Pollock . / ) Sobharam v. Tacmohan Singh. 

I L R. C1937Nag. 161=168 I.C 62=9 R.N. 236 
=19 N.L.J. 237=A I.R. 1936 Nag. 269. 

Ss. 23 to 25— Scope—Recorded co-tenants 


—Decree for arrears of rent against one only — 
The other not impleaded—Ejectment proceedings 
—If binding on latter or his heirs. 

B and R were recorded as co-tenants of a cer¬ 
tain holding. A decree for arrears of rent was 
passed against R only. B though living at the 
time of suit against Rt was not made a party to 
the rent suit. In ejectment proceedings the 
•landlord obtained actual possession of the hold¬ 
ing. The heirs of B offered to pay the rent due 
•during the ejectment proceedings, but the land¬ 
lord refused to accept it even though the offer . 
was made within the time allowed under S. 24 of 1 
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the Act. The heirs of B then brought a suit for 
possession of the holding on the ground that the 
rent decree and the subsequent ejectment procee¬ 
dings were not binding on them as their prede¬ 
cessor in title, i.e., B was not made party to the 
rent suit against R. 

He/d, that the suit for possession by the heirs 
of B was proper as they could nof be deemed to 
have been constructively ejected from the hold- 
tng by the landlord in a decree for arrears of rent 
against R to which B was not a party (Bose, J.) 
Shyamlai: Df.bidin z-. Gond Singh. 171 I.C. 935 
—10 R.N. 143=A.I.R. 1937 Nag. 175. 

”S. 24 Applicability—Joint decree for ar¬ 
rears of rent in respect of occupancy holding and 
absolute occupancy holding—Order of ejectment 
c yahty—-Ex e cut ability by Revenue Officer. 

.. c ,i . ? enanc y Act, only applies to a decree 
that falls within the scope of S 23. S. 24 con¬ 
templates the execution by the Revenue Officer 
by ejectments of a decree for arrears of rent due 
on an occupancy holding and for no other arrears. 

1 he section cannot be construed to apply to a 
decree for arrears due on an absolute occupancy 
holding, and no decree passed even in part for 
these latter arrears can be legally executed by 
ejectment of the tenant from his occupancy 
holding. An order of ejectment passed in res¬ 
pect of a joint decree for arrears of rent due 
upon an occupancy as well as of an absolute 
occupancy holding is ultra vires and cannot be 
maintained or put into effect by a Revenue Officer 
under S. 24. ( Burton , R.M.) Meghraj v. Ghan- 
shyam SfNGH. 20 N.L.J. 156. 

“ 24—-Ejectment with reference to more 

than one holding-Procedure to be adopted by the 
Revenue Officer. 

As S. 24 (2) of the C. P. Tenancy Act 
empowers a Revenue Officer to deal with 
only one holding of a tenant on the receipt of a 
decree for ejectment from a Civil Court, where 
the decree and ejectment order relate to more 
than one holding, the Revenue Officer could not 
legally proceed with the ejectment under S. 24 
and he must refer the order back to the civil 
Court concerned. ( Burton, F.C.) Mangesharao 
v. Shriram Dalpat. 1939 N.L.J. 291. 

"7 24—Period of four months—Computa¬ 

tion—starting point. 

The period of four months allowed to a tenant 
under S 24 begins not from the date of service 

?* T} 1 ? ’ /d from ex P ir >’ of a month after 
l^NI^J 2S0 UrtOni R'M') Markandi v. Balaji. 


——S. 24—Powers of Revenue Officer executing 
order of ejectment — Jurisdiction to question 
order of ejectment. 

There can be no doubt that a Revenue Officer 
receiving an order for ejectment of an occupancy 
tenant may question whether it is such as maybe 
executed in the particular manner under S. 24 of 
the C. P. Tenancy Act, if it is apparent that the 
case is not one falling under S. 25, and fulfilling 
the conditions of S. 23 of the Act. Where the 
grounds for questioning the order are contained 
in order passed by a competent Civil Court in 
appeal against the decree upon which the eject¬ 
ment order is based, the Revenue Officer is on 
stronger ground. ( Burton, R.M) Bhagwant 
Atmaram v. Ramchandra. 20 N.L.J. 124. 
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-S. 24—Proceedings under — Tenant, if 

should nave been apprised of order of ejectment. 
See C. P. Land Revenue Act, S. 23 and C. P. 
Tenancy Act, S. 24. 1939 N.L.J. 358. 

-—S. 24— Revenue Officer—Pozver to question 

validity of ejectment order of Civil Court. 

An executing Court can within certain limits 
question the validity of a decree when the ques¬ 
tion of jurisdiction is involved. And a Revenue 
Officer, acting under S. 24, C P. Tenancy Act, is 
competent, when the question of legality of a 
decree or an ejectment order based on it, passed 
by a Civil Court is raised and the defects are pat¬ 
ent on the record, to question the validity of the 
order by reference, if necessary, to the proceed 
ings which led to the decree being passed and to 
the order of ejectment being issued. ( Burton. R. 

M. ) Meghraj v. Ghanshyam Singh. 20 N.L 
J. 156. 

-S. 24— Scope — Final order of ejectment — 

Execution—Power of Revenue Officer to accept 
arrears after period of grace and set aside eject¬ 
ment order. 

Once the period of four months mentioned in 
sub-R. (3) of S. 24, C. P. Tenancy Act, has expir¬ 
ed, the ejectment proceedings must take their 
course, and the tenant has thereafter no right to 
have the order of ejectment set aside on payment 
of the decretal arrears. The order of ejectment 
passed at the end of the period of grace is a final 
order of the Revenue Officer and must be carried 
out. Payment by the tenant on a subsequent 
date of the arrears does not justify the Revenue 
Officer in setting aside the order of ejectment. It 
is not correct to hold that the Revenue Officer 
can accept the decretal amount from the tenant 
at any time up to the issue of the warrant of pos¬ 
session. (Gordon, R.M.) Gangadh ar Krishna 
v. Motiram Kesheorao. 19 N.L.J. 99. 

-S. 24— Service of notice — Procedure — 

Order on the basis of first notice when a second 
one has been issued — Legality. 

It is essential for the procedure laid down by 
S. 24 of the C. P. Tenancy Act that the notice of 
ejectment shall be served upon the tenant. Where 
an order for ejectment is passed on the basis of a 
first notice which was not properly served and a 
second one had been issued, the procedure is irre¬ 
gular and prejudicial to the tenant. (Burton, F. 
C.) Mangesiiarao v. Shriram Dalpat. 1939 

N. L.J. 291. 

———S. 24— Service of notice on tenant—If con¬ 
dition precedent to taking possession. 

According to S. 24 (2) of the C. P. 
Tenancy Act, the landlord is not entitled to 
take possession of the fields in execution for 
arrears of rent, without giving notice to the 
tenant. All tenants including recognized or re¬ 
corded co-tenants are entitled to a notice under 
that section before they can be legally ejected. 
(Pollock, J.) Abdul Jabbar v. Mst. Ramma. 
1940 N.L.J. 164=A.I.R. 1940 Nag. 160. 

-S. 24 (2)— Notice under — Error in descrip¬ 
tion of khasra numbers — Effect—If renders notice 
void. 

A notice under S. 24 (2) of the C. P. Tenancy 
Act is not void on the ground that there is an 
error in describing a khasra number and in stat¬ 
ing its area. There must be a substantial error 
such as has in fact misled or was likely to mis- 
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lead the tenant, otherwise the defect or error is- 
not fatal. (Greenfield, F. C) Lachhman v r . 
Seth Partapchand. 20 N.L.J. 274. 

--S. 24 (3)— Order of ejectment by Tahsildar- 

—Appeal to Sub-Divisional Officer rejected — 
Second appeal—Competency — Interference by 
Commissioner — If ultra vires. 

Where an order of ejectment under S. 24 (3)- 
of the C. P. Tenancy Act has been passed by the 
Naib Tahsildar, and an appeal from that order 
h.ts been rejected by the Sub-Divisional Officer, 
a second appeal does not lie to the Commissioner 
in a matter of the exercise of discretion, as the 
same does not fall under any of the clauses of 
sub-S. (2) of S. 33, C. P. Land Revenue Act. If 
the Commissioner entertains the second appeal 1 
and interferes, his order is ultra vires. (Green¬ 
field, F.C.) Mt. Savitribai v. Sheonarayanlal. 
20 N.L.J. 220. 

--S. 24 (3) and R 2 — Scope— Order of 

ejectment—Second appeal beyond four months — 
Jurisdiction of Commissioner to extend time for 
payment. 

Where the matter is one of mere discretion, the^ 
Commissioner in second appeal has no power to 
exercise a discretion beyond that which is vested 
in the trial Court. Where the second appeal 
against an order of ejectment under S. 24 (3) of 
the C. P. Tenancy Act is filed only after the ex¬ 
piry of the maximum period of four months fixed 
by S. 24 (3) read with R. 2 of the notification 1 
under that section, the power to grant further 
time is exhausted by the expiry of the time, and 
an order by the Commissioner extending the time 
for payment is illegal. (Greenfield, F.C.) Mt. 
Savitribai v. Sheonarayanlal. 20 N.L J. 220. 

-S. 24, proviso— Period of grace if absolute 

—Power of Revenue Officer to extend—Omission 
to claim value of improvements—Failure of 
Revenue Officer to ascertain and determine com - 
pensation—If vitiates ejectment — Ss. 30, 31 and 
32. 

The plain meaning of the proviso to S. 24 of- 
C. P. Tenancy Act is that no circumstances, even' 
subject to the provisions of S. 30, can the 
Revenue Officer allow a period beyond that 
specified in S. 24. The procedure required under 
S. 30 and the other sections mentioned must be 
concluded within the periods specified. It is. 
open to the tenant, and it is incumbent on him, if 
he has made an improvement in respect of whichr 
he would be entitled to compensation, to claim 
such compensation. S. 30 refers to the improve¬ 
ment “claimable.” The failure of the Revenue 
Court to ascertain and determine the amount of 
compensation, if any, cannot be held to vitiate 
the ejectment which has been effected; and a 
tenant cannot be allowed to take advantage of 
his own failure to claim compensation so as to- 
secure the setting aside of an ejectment to which 
he was liable and thereby, a further extension of 
the period of grace beyond the maximum pres¬ 
cribed. The ejectment ordered and incurred. can- 
not be avoided unless the contingency mentioned*, 
in S. 32 occurs. (Burton, R. M.) Sakharam 
Gond v. Ramprasada. 20 N.L.J. 18. 

-S. 25— Ex-proprietary tenant of sir land 

held in severalty—Ejectment in execution of 
decree for arrears of rent—Right of lambardar 
to eject. 
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Under S. 25, C. P. Tenancy Act, only the land¬ 
lord as such may eject a tenant for arrears of 
<rent. A tenant of ex-proprietary occupancy land 
which was formerly sir land held in severalty is 
the tenant of the vendee of his former share and 
mot of the whole proprietary body, and, there¬ 
fore, the lambardar of the patti cannot claim to 
be the landlord and to execute his decree by 
ejectment of the tenant. ( Burton , R.M.) Bhag- 
want Atmaram v . Ramchandra. 20 N.L.J. 124. 

S. 25 (b )—Decree under—Ejectment under 
—Effect on occupancy tenancy—Delivery of 
possession under—If only symbolical. 

The ejectment contemplated by the decree 
under S. 25 (6) of the C. P. Tenancy Act is a 
permanent one, and unless it is set aside, the 
legal effect of termination of the tenancy by law 
'Comes into existence from the moment of dis¬ 
possession. When the decree is executed, and 
the parties and the process server proceed to the 
land and actual possession is given to the decree- 
holder with the acquiescence of the judgment- 
debtor (tenant), the latter cannot contend that 
only formal possession or symbolical possession 
is given to the decree-holder. (Gruer, J.) 
Pyarelal v. Hazarilal Bania. 20 N.L.J. 8. 

-S. 25 (b )—Diversion of part of land to 

■non-agricultural purposes—Decree for ejectment 
—If can be passed validly—Decree not set aside 
on appeal—Right to question validity in other 
proceedings. 

Under S 25 ( b ) of the C. P. Tenancy Act, a 
decree for ejectment can validly be made even 
though the occupancy tenant has diverted not the 
whole, but only a small part of the holding to 
non-agricultural purposes. It is not necessary 
under the section ihat every particle of the land 
.should be diverted before ejectment can be 
ordered, and the section does not provide for 
ejectment from -a part of the holding only. A 
decree for ejectment under the section remains 
valid and binding unless set aside in appeal and 
its validity cannot afterwards be questioned in 
other proceedings. ( Gruer , J.) Pyarelal v, 
Hazarilal Bania. 20 N.L.J. 8. 

-S. 30— Scope — Duty of Revenue Officer to 

ascertain improvements and determine value — 
Tenant—If bound to put forward claim. 

It is the duty of the Revenue Officer to deter¬ 
mine the amount of compensation due to a tenant 
for improvements before he ejects him. The 
Act does not cast a duty on the tenant to make a 
claim. The officer even at the commencement of 
the proceedings should take steps to ascertain 
whether improvements have been effected in the 
■holding, and not leave it to the tenants to claim 
compensation. The tenants are entitled as of 
right not to be ejected until the issue of com¬ 
pensation is decided and the amount determined 
as compensation is paid into Court. ( Greenfield, 
F. C.) Lalsing v. Bishnooprasad. 20 N.L.J. 
268. 

-Ss. 30, 31 and 32—Scope and effect of— 

Ejectment—If affected by omission to ascertain 
compensation for improvements Period of 
grace under S. 24—If can be extended. See C P. 
Tenancy Act, S. 24, Proviso. 20 N.L.J. 18. 

-Ss. 30 and 32— Scope and effect of — Proce¬ 
dure as to ascertainment of improvements — Non¬ 
-observance — Ejectment—Legality • 


be has 
of the 

within 


v. ij&ivjAIMCY ACT (1920), S. 45. 

Where a tenant has made an 

his holding, he cannot be ejected until 
received compensation. Under S 30 

C,' P Ten , an 7 Act, if it is not so paid within 
the time fixed, he cannot be ejected and the 
decree has to be returned as unsatisfied The 
absence of the tenant does not absolve the 
Revenue Officer from carrying the provisions of 
S. 32 of the Act, without which he is not com™ 

tent to take action to eject a tenant. An eTect' 
ment effected in violation of them cannot b- 
maintained. (Burton. F.C.) Jairam I.ahoott „ 
Kulpat Dalpat Kirar. 1939 NL.J. 237 JI V% 

■—S. 35—. Abandonment by widow—Challenn 
ing by reversioner — Onus. laueng- 

Where the landlords have taken possession of 

°b S d ** C. m p y Tenancy le Ac P t r0 on 10 a n n 

gs* '•s&s St -: 

abandonment amounted to a surrendpr tne 
invalid for want of legal necessity,the burden 
s on such a reversioner to allege and prove that 
the abandonment was only a device to defeat thl 

rights o the reversioners or that it was a result 

of a collusion with the landlord Th* , res , ult 

surLnd UM - °. rdinari 'y j ie on ‘he landlord when“ 
surrender ,s impeached, does not lie on him when 

he has come into possession by operation of law 
N^L.160 } Murlidhar * Hajarilal. 1939 


mortgages. ^ W ° f the section « regards 
The scheme of S. 41 of the C P t 
A ct so far as mortgages are concerned is^o 
require mortgages above a certain figure 
varying with rent, to be notified in writing tn thJ 
Undlord. This is to give the landlord time to 
consider whether he will or will not pre-emnt If 

he pre-empts he gets the land free Vf encumb¬ 
rances and the mortgagee gets a charge on^he 
purchase-money to the extent of his debt But a 
transfer without notice is voidable. All through 
the scheme appears to keep the land in the 
occupation of the tenant or failing him 
the landlord the right to acquit it at a fl'ir 

market price. If the option is^ot exercLed thl 
transfer is good (Stone, C.J. and Clarke /? 
Daryao Singh v. Kukday. 182 I C 2fi3—11 t? 

N. 1=1938 N.L.J. 366=A.I.R. 1939 Nag.^1 ’ 

—- “S. 42 Village servant—Blacksmith— 
of—Lambardar’s power to appoint. 

A blacksmith is a servant of the maleuzar and 

S JrSSS“fp“",u„Th£" 

render cervir,* tu i J pai . n in which he is to 

appoint him for the patti^oWh^hMoaier person 
is malguzar. (.Ntyogi, J.) Darbari Loknath - 

K 416 73 LC 272=10 RN * 294=1°!JLM37 


(1) Scope—Lease —Sir land—Debtor 
recorde d as occupancy tenant and creditor as 
landlord Creditor put in possession and allowed 
to recover debt from usufruct—No reservation ni 
rent—Effect of. J 

Where a lease by a debtor put the creditor into 
the possession of usufruct and allowed the 
creditor to recover his debt from it, without am 
taining any reservation as to the rent and the 
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debtor was recorded as an occupancy tenant and 
creditor was shown as proprietor. 

Held, that the lease transferred both the 
cultivating as well as the proprietary interests in 
the sir land and as such fell within the purview 
of S. 45, C. P. Tenancy Act. (Vivian Bose, J.) 
Gangaram v. Kanchanbai. I.L.R, (1936) Nag. 
60 = 164 I.C. 792=9 R.N. 34=A.I R. 1936 Nag. 
168. 

-Ss. 46 and 47 — Construction — Acquisition 

of land in possession of recorded tenant—Heir of 
recorded tenant—Right to object—Land Acquisi¬ 
tion Act , S. 18. 

S. 46 is a general provision which prohibits the 
transfer by an occupancy tenant of his holding. 
And S. 47 being an exception to general rule in 
S. 46, gives the heir a bare right to be put into 
possession by the Revenue Olhcer but creates no 
interest in the heir under the general rule. Hence 
where land belonging to a woman who is a re 
corded tenant has been acquired under the Land 
Acquisition Act, her son cannot be said to have 
any interest in the land within the meaning of 
Land Acquisition Act and as such he cannot object 
to the award of compensation. (Wort and Facl 
Ali. JJ) S. M. De Souza v. Secretary of State. 
165 I.C. 585=9 R.P 191 (2) = 18 Pat.L.T. 125= 
3 B R 56=A I.R. 1936 Pat. 542. 

-S. 46— Effect of—Mortgage of occupancy 

fields—If void. 

Under S. 46, Tenancy Act of 1898. mortgages of 
occupancy fields are not void, but voidable at the 
instance of certain persons only and when such 
persons who have the right to avoid the transac¬ 
tion do not dp so, the mortgage subsists and Art. 
1 to Sch II, Tenancy Act, 19.0, cannot apply. 
Under S- 46, the transfer is not void but voidable 
only in the manner and to the extent provided by 
the Act, and no further (Bose, J.) Deonarain 
Balram v. Kamta. I.L.R. (1936) Nag. 167 = 
171 I.C. 174=10 R.N. 96=A I.R. 1937 Nag. 43. 

-S. 46— Scope—Mortgage of occupancy field 

— Effect—Right of mortgagor to redeem. 

In a suit for redemption of a mortgage of an 
occupancy field, assum ng the mortgage is invalid 
for some reason or other, the tenant's rights still 
remain intact in the mortgagor, and the mort¬ 
gagee merely becomes a licensee of the mort¬ 
gagor; the mortgagor’s right to redeem therefore 
subsists unless it is barred by limitation. (Bose, 
J.) Deonarain Balram v Kamta. I. L. R 
(1936) Nag. 167=171 I C. 174=10 R S N. 96=A.I. 
R. 1937 Nag. 43. 

-S 46— Scope —Muafi-khairati land — Mort¬ 
gage by tenant by registered deed—If void — Re¬ 
medy of landlord—Landlord taking surrender ig¬ 
noring mortgage—Suit for possession — Maintain¬ 
ability. 

Where lands recorded as muafi-khairati or as 
khairaii mokasa, is mortgaged by the tenant for 
consideration, the parties believing that the mort¬ 
gagor has proprietary interest in the land, and the 
deed of mortgage contains nothing on the face of 
it to indicate to the registering officer that the 
transaction is one prohibited by the Tenancy Act, 
the registration of the deed of mortgage is not 
invalid and cannot be ignored or reopened except 
on the ground of fraud. The mortgage, however, 
is voidable by the under landlord or the heirs of 
the mortgagor under S. 46 (3) of the C. P. Ten¬ 
ancy Act, in the manner and to the extent pro- 
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vided by Ss. 47 and 48 of the Act. If the landlord 
does not avail himself of that remedy, it is not 
open to him subsequently to ignore the mortgage- 
and take a gratuitous surrender from the tenant 
mortgagor. In spite of the surrender the tenancy 
has to be considered to continue for the purpose 
of preserving the rights of the mortgagee. The 
landlord is not entitled to recover possession of 
the land without redeeming the mortgage, and 
in the absence of an offer to redeem his suit for 
possession must fail. ( Pollock , J.) Kanchedi- 
lal v. Zabbarshah. 166 I C. 686=9 R N. 141= 
19 N L J. 123=A.I.R. 1936 Nag. 171. 

-Ss. 46, 47 and 48 — Transfer in contraven¬ 
tion of S. 46 (3) — Effect — Landlord's remedy — 
Failure to avail remedy — Effect. 

A transfer by an occupancy tenant in contra¬ 
vention of the provisions of S. 46 (3) is not void 
but voidable by the landlord whose proper 
and only remedy is to proceed in the Revenue 
Court under Ss. 47 and 48. But, if such a void¬ 
able transfer is not avoided by persons who can 
avoid it under S 47, it would be a perfectly good! 
transfer, and any gratuitous surrender in favour 
of the landlord by the tenant with the sole object 
of defeating his mortgagee cannot affect the 
tenancy which must be deemed to continue 
to preserve the rights of the mortgagee. 
(Stone, C J. and Clarke, J.) Jabbarshah v. 
Kanchhkdi Lal. 182 I.C. 239=11 R N. 514= 
1939 N.L.J. 308=A I.R. 1939 Nag. 166. 

-S. 46 (3) and (5)— Scope — Validity of 

transfer—How determined. 

Sub-S- (5) of S. 46 of the C. P. Tenancy Act 
does not determine the question of validity or 
otherwise of the transaction itself. For that pur¬ 
pose, reference must be made to sub-S. (3) of 
that section, which alone interdicts certain trans¬ 
fers. Sub-s. (5) merely shuts out the evidence, 
which would furnish a proof of the transfer, but 
does not enlarge the sphere of the prohibition. 
The registration or non-registration of the docu¬ 
ment does not affect the inherent character of the- 
transfer, which is to be judged by another provi¬ 
sion. (Sir Shadi Lal ) Parashram Balaji v. 
Asaram. I.LR. (1936) Nag. 104=9 R.P.C. 11^ 
=41 C.WN. 101=64 C.L.J. 301=17 Pat L.T. 
937=164 I C. 345=19 N.L.J. 228=45 L W.7= 
1937 M W.N. 135=3 B.R 6=1936 All. L.R. 861 
= 1936 Pat.W.N. 895=1936 O L.R. 522=A.I.R. 
1936 P C. 301=71 M L.J. 856 (P.C.). 

-S. 46 (5)— Duty of registering officer — 

Transfer of doubtful validity — Registration — 
Jurisdiction. 

The language of sub-S. (5) of S. 46 of the 
C. P. Tenancy Act shows that the registering 
olhcer is forbidden to register a document ‘‘which 
purports to transfer the right of an occupancy 
tenant in his holding or in any portion thereof.’* 
He is not required to enter upon an inquiry as to- 
whether a certain property sought to be trans¬ 
ferred would, or would not, amount to an occu¬ 
pancy right. Such an inquiry would obviously be 
beyond his province. His function is to peruse- 
the instrument and to see whether it purports to 
make a prohibited transfer, and if he thinks that 
it does not embody any such transfer, he is bound 
to admit it to registration. It cannot be held that 
the registering officer has no jurisdiction to 
register the document because it includes a trans— 
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fer which is of doubtful validity. (Sir Shadi 

r, a iolx?^ RASHRAM Bala J< v. Asaram. I.L.R. 
(i936) Nag. 104=9 R.P C. 119=41 C.W N. 101 

= 6 * C.L.J 301=17 Pat.L.T. 937=45 L.W. 7=3 

B. R. 6=1937 M.W.N. 135=1936 All.L R 861 = 
1936 Pat.W.N. 895=1936 O.L.R. 522=164 I C 
245=19 N L.J. 228=A.I.R. 1936 P.C. 301=71 
M.L.J. 856 (P.C ). 

- S. 49— Land declared sir betiveen date of 

mortgage and suit—Effect—Right to benefit con¬ 
ferredby S . 49-7/ can be claimed in execution— 

C. P. Code, S. 74 and O 21, Rr. 97 and 98. 

Any rights conferred upon the mortgagor sub¬ 
sequent to the mortgage are normally subject to 
the mortgage. But where a statute intervenes 
and creates rights, the rights of both parties are 
subject to the provisions of the statute. Where 
between the date of the mortgage and a suit 
thereon the land is declared sir under S. 68 
of the C.. P. Tenancy Act, the mortgagor 

comes entitled to the protection afforded by 
S. 49 of the Act. The benefits thereunder can be 
claimed in execution though it is not conferred by 
the decree. S. 74 and O. 21, Rr. 97 and 98, C. P 
Code, entitle a judgment-debtor to resist execu¬ 
tion for any just and sufficient cause and the 
rights created by statute would certainly come 
under just and sufficient cause. In the result the 
decree-holder would get possession of the pro¬ 
prietary rights in the land subject to the occu¬ 
pancy rights that have accrued to the judgment- 
debtor. (Stone, C.J. and Bose , /.) Gangaprasad 
v. Itwarsingh. 1939 N.L.J. 429=A.I.R. 1939 
Nag. 287. 

-S. 49— Scope and object of—Device to 

evade law—Duty of Court. 

Per 6 tone, C. J .—11 is the policy of the law to 
prevent the land-working classes being driven into 
the state of landless proletariates so far as may 
be, and accordingly it is provided by S. 49, C. P. 
Tenancy Act, that alienation of sir land, that is 
homefarm land in cultivation, shall be ineffective 
unless the sanction of the appropriate official has 
first been obtained. It is of the utmost impor¬ 
tance that this safeguard should be maintained in 
full force and effect. It is likewise desirable that 
collusive actions having as their real object to 
defraud alienees who have given consideration 
should fail. 

Per Vivian Bose, J. —The anxiety of the Legis¬ 
lature to protect this class is so great that S. 49 
(2) of the Act prohibits registration of any docu¬ 
ment which does not reserve “the right of occu¬ 
pancy specified in sub-S. (1)”. The object of this 
prohibition is clearly to bring to the notice of the 
parties exactly what their bargain amounts to 
under the law and if they have understood the 
position aright to enable them to amend their 
document so as to make their meaning clear 
beyond all possibility of doubt, and if not, then 
to let them realize that they have entered into a 
transaction one of whose objects is prohibited by 
law. The illegal part of the transaction is not the 
sale of the sir but the arrangement or device 
which attempts to evade the provisions of the 

Act. . . 

Per Digby, /.—Where a surrender and a sale- 

deed of proprietary right are both executed on 
the same date and it has been arranged to make 
the surrender before the sale-deed is executed, 
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' the .surrender deed is the execution of “device 
j wh.ch is void and illegal”. (Stone, C.J., Bose and 
Digby, J J .) Asaram v. Ludf.shwar T T R 

(1939) Nag. 1=177 I.C. 6=11 R. N 109-A I 

R. 1938 Nag. 335 (F.B.). y “ AI * 


——Ss. 49 and 110— Scope and effect of—Rights - 
of permanent lessee of sir fields—How affected 
Where a proprietor after mortgaging his pro- 
VP*™? sha J e ff ra nts a permanent lease of his^ 
sir fields and thereafter the mortgagee obtains a 
foreclosure decree in 1921, and whereon the pro- 
prietor s default in payment of rent to his land¬ 
lord the former mortgagee, he obtains an order 
for ejectment and also obtains possession, it was 
held as regards the rights of the permanent lessee 
who was not made a party either to the mortgage 

suit or ejectment proceedings, that the rights 

which had accrued to him under the old Act were 
expressly saved by S. 45 (5) and that hence those 
rights were acquired under the oldActandcon- 
sequently are deemed to have been acquired by 
S. 110 of the present Act. His rights are saved, 
to him and remain as they were before. S. 49 has 
not the effect of destroying those rights. (Stone, 
C.J. and Bose, J ) Thakur Chudamanza Babu 
Kamtanath. 183 I.C. 695=12 R N 76-1939 
N.L.J. 347=A.I.R. 1939 Nag. 230. ' ' 


-S. 4 V—Surrender—Suit to set aside illegal 

Surrender-Surrenderee holding as ^-trustee 
—Limitation—Law applicable. 

Per Stone, C.J. and Vivian Bose t J—l n a suit to 
set aside surrender which was found to be illegal 
on account of its being part of a transaction which 
was against the provisions of S. 49, it is not Sch 
A«: 1- Tenancy Act,, that applies to determine 
limitation but it is Limitation Act that governs 
such suit. As the surrenderee holds land as a 

qwajt-trustee, he cannot set up a title adverse to- 

the cestui que trust and hence it is Art. 14> and 
not Art. 144, that will govern the suit. 

Per Digby, J., contra.—Such a case is a clear 
case of exclusion from possession and it is Art 1 
of Sch. II, C. P. Tenancy Act, that will govern 
limitation and not any Article of the Limitation 
Act (Stone, C.J. Bose and Digby . //.) Asaram 
v. Ludhfshwar. I.L.R. (1939) Nag 1=177 T 
C.6—11 R N. 109=A.I.R. 1938 Nag. 335 (F.* 


“ S. 49— Surrender found illegal—Surren¬ 
deree, position of—Suit to set aside surrender— 

Powers of Court. 

Where a person sells his proprietary rights in 

a village and then surrenders his holding of 

lands in which he has acquired occupancy rights 
and the surrender was illegal, the surrenderee 
holds the surrendered land for the benefit of 
surrenderor a cestui que trust —because surren¬ 
deree is supposed to hold the lands burdened 
with an obligation in the nature of trust. In a 
suit to set aside the surrender Court can not only 
declare the surrenderee as a sort of trustee but 
can place the parlies in the position they ought to 
be. (Stone, C.J. Bose and Digby, JJ.) Asaram 
v. Ludf.shwar. I.L.R. (1939) Nag. 1=177 IC 
6=11 R.N. 109=A.I.R. 1938 Nag. 335 (F,B.) 

-S. 59 and Transfer of Property Act 

S. 53-A —Surrender under S. 59 of the Tenancy- 
Act—If a transfer—Doctrine of part perform¬ 
ance, if applies. 
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A surrender by a tenant under S. 59 of the C. 
P. Tenancy Act is not a transfer and as there is 
no question of title passing between the parties, 
S. 53-A of the Transfer of Property Act can 
have no application at all to such a surrender. 
(Grille, J.) Sakharam y. Daryao Singh. I L. 
R. (1940) Nag. 177 = 1940 N.L.J. 87=A.I.R. 
1940 Nag. 175. 

-S. 62— Reduction of rent -Application for 

— Limitation—Limitation Act, Art. 181. 

An application under S. 62 of the C. P. Tenancy 
Act for reduction of rent on the ground of 
deterioration of land due to the construction of a 
canal is not governed by Art. 181 of the Limita¬ 
tion Act, and is not barred because it is made 
more than three years after the construction of 
the canal. The case would be one of continuing 
wrong under S. 23 of the Limitation Act. 
(Gordon, R.M.) Niranjan Bahaduri v. Kuar 
Pratapsing. 19 N.L.J. 101. 

-S. 63-A (3)— Right in the diverted holding 

— Extent—Building of a house—Mortgagee of 
house placed in possession in execution of his 
decree—Rights of the occupancy tenant. 

Although S. 63-A of the C. P. Tenancy Act 
retains the rights of the tenant in the diverted 
holding it does not follow that the tenant's rights 
as such continue to subsist in the object which 
has been the mode of diversion of the holding. 
Where an occupancy tenant builds a house and a 
mortgagee of it is placed in possession of it in 
execution of his mortgage decree, the occupancy 
tenant retains only the right to the mere site of 
the house and it will not become available until 
the house is removed. (G. P. Burton, R. M.) 
Mt. Budhanbai v. Tkngu. 1938 N.L.J. 136. 

-Ss. 74 and 75— Applicability and construc¬ 
tion —' Levy " of interest — Meaning of — Sums paid 
by tenant credited as interest on arrears—Tenants 
not paying voluntarily or agreeing to pay interest 
— Effect—Penalty under S .74, if incurred—Pre¬ 
sumption as to payments. 

Ss. 74 and 75 of the Tenancy Act refer to the 
levy and payment of the rent legally payable and 
the presumption with regard to such payment 
Rent as defined in S. 2 (9) is what is paid or pay¬ 
able on account of the use or occupation of land ; 
the rent payable is what is fixed in accordance 
with S. 15 and Ch. VIII, and does not include 
interest. Under S. 75 (1) when rent is due, 
every payment by the tenant to his landlord must 
be presumed to be a payment on account of rent 
unless the tenant otherwise agrees in writing. 
Interest clearly is not included and interest must 
therefore be held to be something in excess 
of rent and the landlord cannot therefore plead 
custom or tacit or oral understanding or agree¬ 
ment to cover a deduction or accounting of any 
sum paid by the tenant as interest unless he holds 
the tenant’s agreement in writing to that effect. 
The same is the case with regard to S. 74, and 
the taking of interest must, therefore, come with¬ 
in the mischief of S. 74 in the sense “that it is 
something in excess of the rent legally payable." 
The recovery of interest without the free and 
binding consent of the tenant amounts to levy of 
interest and makes the landlord liable to penalty 
under S. 74. Where the tenants pay the interest 
not volutarily and they do not agree to pay 
interest, but pay it fearing that if they do not 
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pay they would be liable to ejectment, it cannot 
be pleaded that there was any agreement or con¬ 
sent on the part of the tenant to the crediting of 
the payment to interest or to anything else than 
rent. Ss. 74 and 75 apply to such case, and the 
action of the landlord falls within the mischief 
of S. 74 and the sums paid by the tenant must be 
presumed to be a payment on account of rent 
under S. 75. (G. P. Burton, R.M.) Thakur 

Prasad v. Shamlal. 20 N.L.J. 54. 

-(as amended in 1923), S. 83— Suit for 

arrears of rent less than Rs. 100— Decision by 
Subordinate Judge of second class — Appeal. 

As an appeal was competent from the decision 
of a Munsiff in a suit for rent less than Rs. 100 
and as the word Munsif has been replaced by the 
words ‘Subordinate Judge of the Second Class*, 
by the amendment of 1923, an appeal would lie 
from the decision of a Subordinate ludge of the 
Second Class. ( Gruer, J.) Urkuda Bapu v. 
Shrawan Jairam. I.L.R. (1937) Nag. 384= 
171 I.C. 733=10 RN. 129=A.I.R 1937 Nag. 
156. 

-S. 89 — Compliance—Deed of relinquish¬ 
ment by occupancy tenant in favour of landlord 
temple—Tenant being panch of temple and hold¬ 
ing deed on behalf of trustees of temple—If suffi¬ 
cient delivery. 

An occupancy tenant executed a deed of relin¬ 
quishment in favour of the landlord temple. The 
tenant was one of the panchas of the temple and 
therefore prima facie had authority to hold the 
deed on behalf of the trustees of the temple till 
they were in a position to consider the matter. 

Held , that this amounted to a sufficient delivery 
of the deed and hence the provisions of S. 89 
were satisfied. (Bose and Puranik, JJ .) 
Sahaudra Bai v. Shri Deo Radha Ballabhji. 
I.L.R. (1940) Nag. 94=176 I.C. 57=11 R.N. 24 
=A I.R. 1938 Nag 30. 

—;-S. 89 —Occupancy holding — Co-tenants — 

Rights of—Surrender by one alone of undefined 
portion — Competency — Landlord's right to eject 
one from undefined part. 

A co-tenant is entitled to cultivate the entire 
holding and has the right to pay its rent if he so 
desires. A co-tenant cannot surrender an un¬ 
defined portion of an entire holding to the detri¬ 
ment of his co-tenants. The landlord therefore 
cannot eject a co-tenant from an undefined por¬ 
tion of the holding. A co-tenant is therefore 
entitled to the possession of the whole holding. 
(Bose, J.) Shyamlal Debidin v. Gond Singh. 
171 I.C. 935=10 R.N. 143=A.I R. 1937 Nag. 
175. 

-S. 89 — Surrender — Registration , if neces¬ 
sary for its validity. 

There cannot be a valid surrender of an abso¬ 
lute occupancy or an occupancy holding without 
a registered instrument even though the landlord 
and the tenant are both agreed. (Stone, CJ. and 
Bose , J.) Kashi Prasad v. Bed Prasad. 1939 
N.L.J. 216=A I.R. 1940 Nag. 113. 

-S. 89 —Surrender by tenant in favour of 

landlord—Effect of. 

When there is a determination of the tenancy 
by a surrender to the landlord, there is only a 
blotting out of the intervening interest and no 
transfer of any title from one to another and 
hence in such a case a landlord cannot be said to. 
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obtain title from the tenant. (Bose, J ) Hindu- 
SINGH v. Khetsinch. 1938 N L.J. 123. 

•- S . 89— Surrender— Validity— Tenant out of 

possession. 

Surrender signifies the merger of the tenant- 
right in the proprietary right so as to convert the 
tenancy holding into the landlord’s khudkasht. 
Xhe tenant-right which means the right to culti¬ 
vate the land is distinct from actual cultivation 
just as title is from possession. Delivery of pos¬ 
session is not a necessary ingredient of a validity 
of a transfer of title or any kind of right recog¬ 
nized by law. A fortiori a relinquishment of a 
right to be valid need not be accompanied by 
delivery of possession. There is nothing in law 
to preclude the tenant from relinquishing his 
tenant-right, because he is out of possession. 
(Niyogt, J.) Dattu Ramji v. Waman Raghu- 
nath. 187 I.C. 247=12 R.N. 273=1940 N.L 
J. 208=A.I.R. 1940 Nag. 247. 

7-S. 93, Proviso —Scope of—When comes 

into operation. 

The proviso to S. 93 of the Central Provinces 
Tenancy Act is not to be interpreted as re¬ 
quiring that, on the mere raising of objections on 
the basis of title by a non-applicant, the case 
necessarily must be postponed for the decision of 
those objections by the Civil Court. The proviso 
only means that in the face of a clear and genuine 
dispute existing as to the right of the parties in 

thf* termnrv. it miiQt h in tV w* 
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are not also Revenue Officers) to hearing suits 
for arrears due by a .sub-tenant, but it does not 

FmHv 0 !* (° T A St V C X m any way the powers of 
Judges of a Civil Court who are also Revenue 

Officers. ( Gruer . J .) Urkuda Bapu v, Shawan 

Jajram. I.L.R. 11937) Nag. 384-171 T r 7rt— 

10 R.N. 129=A.I.R. 1937 Nag. 156 3 ~ 

S. 110—Scope and effect of—Rights of ner 

c a p e TrM SSee0f A' JJ ’' c elds ~ How affected. ^See 
C. P. Tenancy Act, Ss. 49 and 110, Scope A»n 
Effect of. 1939 N.L.J. 347. E AND 


■uispuic cAibimg as iu me ngni or me parties in 
the tenancy, it must be referred to the Civil 
Court. ( Burton , F. C.) Sarswatibai v. Ram- 
chandra. 1939 N.L.J. 460. 

- S. 94 —Scope and object of. 

S. 94 of the C. P. Tenancy Act was inserted 
apparently in order to enable a landlord to re¬ 
cover possession of airland which he had leased 
out with other land so that the tenant became the 
occupancy tenant of the entire holding, in other 
•words, it was inserted in order to avoid the 
position created by S. 69 (c) of the old Act which 
gave the landlord the right to eject the tenant 
only when the entire holding consisted of sir 
land. There is, however, no indication that it 
was intended to confer such a right on the land¬ 
lord in respect of a lease granted before the new 
Act came into force and to take away from ten¬ 
ants the right which they had acquired as ordi¬ 
nary tenants not to be ejected except on the 
grounds stated in S. 69 ( c ). ( Pollock , J ) Pacho 
v. Nikhelal. 1940 N.L.J. 377. 

- S. 95—Scope and effect—Tenant’s right to 

tendu leaves— Wajib-ul-arz —Entry restricting 
tenant’s rights—Suit for amendment and for 
declaration of right—Maintainability—Land 
Revenue Act, S. 80. See C. P. Land Revenue 
Act, S. 80. 20 N.L.J. 131. 

- S. 105 (a)—Scope—Pre-emption money— 

Disposal of—Civil Court's jurisdiction. See C. 
P. Tenancy Act, Ss. 6 and 105. A.I.R. 1938 
Nag. 80. 

-S. 106, Proviso —Scope of—Suit for 

arrears of rent due by sub-tenant—Jurisdiction of 
Civil Court. 

The Court of an Additional Sub-Judge is a 
Civil Court and has jurisdiction to entertain a 
suit for arrears of rent due by a sub-tenant. The 
proviso to S. 106 limits the jurisdiction of regu¬ 
lar Civil Courts (that is, presided by Judges who 

Q,. D.—53 


-Sell. II, Art. 1— Applicability— Co-tenants 

Exclusion of one and denial of title—Suit bv ex- 

eluded co-tenant for possession of undivided 
share m holding-limitation. “nuiviaea 

i r , IS r a , ten i n J, wit hin the meaning of 

Art. 1, Sch.II of the C. P. Tenancy Act. Where 

.t e rz t i^ excluded ,. fr ? m possession and his 
title is denied, a suit by him for possession is 

governed by Art. 1 of Sch. II of the Actand 

must be brought within two years. The article 

applies to a suit for possession of an undivided 

ter I 


« clu^£ls%kl~ Applieab *^o-teHaHt m 

t * T 'll° {Sch - n ^ no application to a co- 
holdffig a, The S l H- be ,n , exclusive possession of a 

Kfe-. «,r 7> of kiit 

Per Digby, J. —The intention of the C P Tpn- 

1S ev v! entl * to secure freedom from the 
depute. 5 regarding tenancy land, and set some 
short time limit to claims stirred up in villages 

a * tai " nuick finality in the revenue records’, 
(o tone, C.J., Bose and Digby, JJ ) Asaratvt 

Ludhkswar I.L.R. f 1939) Nag. 1=177 I c 6 

=11 R.N. 109=A.I.R. 1938 Na|. 335 (F B ) 

r • 2— Applicability—Art 116 

Limitation Act—If excluded. ’ 

bothArt 2 S C t p f0 Tp arrearS A of falls under 
Dotn Art. 4 L. P. Tenancy Act, and also Art 116 

Limitation Act, the former Article is to be ano- 
e . ven * f the instrument i s a registered one 

?lS5?BrTi™ 0 A V C I T C ( I i| 3 8rS D . 9 B S, flR 

Pretahoi^Bond in lien of sentence—Validity* 

S Ts?of therw °i f p a b ° nd as contemplated by 

° a*- ( ^. entr 1 a !.Provinces and Berar Prohi- 
bition Act is in addition to and not in lieu of the 
sentence. ( Pollock. J) Provincial Govern¬ 
ment v. Hari. 1939 N.L.J. 289. 

provinces and berap 

SALES OF MOTOR SPIRIT AND LUBRt 
CANTS TAXATION ACT (1938), s. 3 
Scope—If ultra vires. See Government 
India Act (1935), S. 100 (1) and (3) at£ 
(1939) F.C. 1=(1939) 1 M.L.J. (Supp )' j I R ' 
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CENTRAL PROVINCES AND BERAR 
' ’SMPORARY POSTPONEMENT OF 
EXECUTION OF DECREES ACT (XVI 

OF 1938), S. 3 —Section complid with by Judg¬ 
ment-debtor—Release of livestock from attach¬ 
ment—Right of judgment-debtor. 

If a judgment-debtor complies with the terms 
of S 3 of the Act, he is entitled to the release of 
his livestock from attachment. The Court has 
no power to confine the attachment on the ground 
that the judgment-debtor was a dishonest debtor 
whose object was merely to avoid payment of the 
debt. (Puranik, J.) Gadi v. Trilok Chand. 188 
I.C. 432. 

-S. 3 (3)—“ Livestock"—Cattle of judgment- 

debtor. 

Cattle belonging to the judgment-debtor are 
‘‘livestock" within the meaning of S. 3 (3) of the 
C. P. and Berar Act XVI of 1938. The words 
"of a perishable nature" in that clause qualify 
other movable property and should not be read 
along with the word "livestock". {Puranik, J.) 
Gadi v. Trilok Chand. 188 I.C. 432. 

CERTIORARI— Administrative Act — Madras 
Hindu Religious Endowments Board—Order 
assessing and demanding costs and expenses of 
legal proceedings under S. 70 of the Hindu Reli¬ 
gious Endowments Act—Costs Paid by Board to 
other party in legal proceedings included in de¬ 
mand — Jurisdiction — Writ—If can be issued — 
Remedy under S. 70 (2) availed of—Effect. 

A writ of certiorari does not lie to quash an 
order, merely ministerial; it is intended for the 
purpose of adjudication on the validity of acts 
judicial. The term "judicial" does not neces¬ 
sarily mean the act of a judge or legal tribunal 
sitting for the determination of matters of law. 
"Judicial" act means an act done by competent 
authority and imposing a liability or affecting the 
rights of others. An order passed by the Hindu 
Religious Endowments Board under S. 70 of 
the Madras Hindu Religious Endowments 
Act assessing and demanding the amount of 
costs and expenses incurred by the Board 
in connection with legal proceedings in res¬ 
pect of an endowment is only an adminstra- 
tive or ministerial order ; not involving the deter¬ 
mination of any question of the rights of subjects 
or any duty to act judicially, and consequently a 
writ of certiorari cannot be granted to quash such 
an order. Further the writ is not available be¬ 
cause another remedy is provided for under S. 70 
(2) of the Act. The fact that the Board in asses¬ 
sing the costs and expenses demands not only the 
amount spent by the Board in defending legal 
proceedings but also the amount which the 
Board has paid to others by way of costs is no 
ground for holding that the Board has exceeded 
its jurisdiction under the law, because S. 68 is 
wide enough to take in all these amounts. When 
the party has availed himself of the remedy 
under S. 70 (2), the order that can be the subject 
of a writ, if at all, is the one passed under S. 70 
(2) and not the earlier order of assessment and 
demand. ( K.S. Menoti, J.) Ski Mariamman 
Koil Devasthanam, Irrukangudy v. Hindu 
Religious Endowment Board. Madras. 166 I.C. 
169=9 R.M. 339=1936 M.W.N 1186=A.I.R. 
1937 Mad. 103=71 M L J. 594. 

- Administrative Act—Madras Hindu Reli¬ 
gious Endowments Board—Order directing 
trustee to distribute theertham and other honours 


CERTIORARI. 

in a particular order of precedence—Application 
for issue of writ — Maintainability—Observance of 
judicial forms and procedure—If makes act judi¬ 
cial—Madras Hindu Religious Endowments Act , 

S. 79. 

A writ of certiorari does not lie in respect of 
administrative acts. Wherever a body of persons 
having legal authority to determine questions 
affecting the rights of subjects and having the 
duty to act judicially, act in excess of their legal 
authority, they are subject to the controlling 
j urisdiction of the Court exercised in the writ of 
certiorari. The rights of the subjects mean 
rights which can be legally enforced and not ‘ 
mere honours or precedence claimed or recognis¬ 
ed as a matter of courtesy or usage. An order 
passed by the Madras Hindu Religious Endow¬ 
ments Board to the effect that certain persons 
are entitled to the 9th theertham and 9th place in 
the distribution of honours in a temple and direc¬ 
ting the trustee of the temple to observe the 
order of distribution of theertham as stated in 
the order, is not an order determining questions 
affecting the rights of subjects, nor a judicial 
order. The distribution of theertham and o her 
honours in temple is a matter of internal mana¬ 
gement and a matter of administration of the 
temple ; and consequently no writ of certiorari 
can issue in such a case, especially when the 
Board has j urisdiction to control the discretion 
of the trustee in the matter of distribution of 
theertham and other honours. The mere fact 
that in coming to their decision the Board obser¬ 
ves certain judicial forms and judicial procedure 
does not make the decision a judicial one. Nor 
is the position in any way changed by reason of 
the provisions of S. 79 of the Madras Hindu 
Religious Endowments Act. ( Pandratig Row, J.) 
Sri Emberumanar Jeer Swamigal v . Hindu 
Religious Endowment Board, Madras. 166 I.C, 
256=9 R.M. 355=1936 M.W.N. 954=44 L.W. 
539=A.I.R. 1936 Mad. 973=71 M.L.J 588. 

- Election dispute—Decision of election coni- 

missioner—Failure to determine questions arising 
—Pozver of High Court to issue writ—If con¬ 
fined to cases of want or defect of jurisdiction. 

Where the election commissioner entirely mis¬ 
apprehends the real question arising for decision 
in an election matter on a mistaken hypothesis 
and declares an election void without considering 
and without determining the very question upon 
which his jurisdiction to so declare depends, that 
is a proper case for interference by certiorari 
and the High Court will quash the order of the 
commissioner. 

Per Venkatasubba Rao,J .—It is wrong to hold 
that nothing short of some sort of defect connec¬ 
ted with jurisdiction can afford ground fora 
writ of certiorari; and the remedy by way of 
certiorari is not restricted to cases of jurisdiction 
strictly so called. If the election commissioner 
has exercised the jurisdiction entrusted to him 
bona fide, not influenced by extraneous or irrele¬ 
vant considerations, and not arbitrarily or ille¬ 
gally, the High Court cannot interfere, though it 
has power to prevent the intentional usurpation 
or mistaken assumption of a jurisdiction beyond 
that given to him by law and also the refusal of 
the true jurisdiction by the adoption of extrane¬ 
ous considerations in arriving at a conclusion or 
deciding a point other than that brought before 
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CERTIORARI. 

him, in which ease the Court will regard him as 
declining jurisdiction. It is equally clear that it 
is not every mistake in law that can be remedied 
by this writ. In the case of tribunals exercising 
under the statute summary jurisdiction, the writ 
in actual practice can naturally lie only to correct 
errors of jurisdiction. In such cases emphasis is 
naturally laid on the question of jurisdiction. 
(Venkatasubba Rao and Cornish , JJ .) Mahaba- 
leswarappa v. Ramachandra Raw. ILR. 
(1937) Mad. 132=165 I C. 433=9 R.M. 238=44 
L.W. 101=1936 MW.N. 720=A.IR. 1936 
Mad. 669=71 M L.J. 199. 

—-——Election dispute—Order by election com¬ 
missioner in contravention of rules and on con¬ 
sent of parties—Legality—Jurisdiction to issue 
writ. See Madras Local Boards Act—Election 
Rules. 43 L W. 47=A.I.R. 1936 Mad. 105. 

Jurisdiction of High Court—election to 


certiorari. 


Village Panchayat—Decision of Collector—Fina¬ 
lity—Failure to take evidence in election petition 
— If ground for interference. See Madras Vil¬ 
lage Panchayat Act, S. 44. A.I.R. 1936 Mad. 
969. 

-- Other remedy open — Writ—If can he grant¬ 
ed 

It is well-settled that a writ of certiorari should 
only be granted when no other suitable remedy 
exists. (K . 5*. Metton , /.) Sri Mariamman Koil 
Devasthanam, Irrukkancudy v. Hindu Reli¬ 
gious Endowment Board. Madras. 166 I.C. 169 
=9 R.M. 339=1936 M.W.N. 1186=A.I.R. 1937 
Mad. 103—71 M L.J. 594. 

-Revenue matters—Jurisdiction of High 

Court—Proceedings for collection of income-tax 
—Application for writ—Maintainability. See 

Government of India Act, S. 106 (2). 70 M.L.J. 
343. 

-Writ of—Discretion of High Court— 

Decision of Hindu Religious Endowments 
Board in respect of distribution of theertham 
in temple and temple honours—If decision 
on legal right—Writ—If can issue. See Madras 
Hindu Religious Endowments Act, S. 18. 1939 
M.W.N. 442. 

-Writ of—High Court’s power—Order of 

Madras Debt Conciliation Board scaling down 
debt in case where it has no jurisdiction to do so 
—Issue of writ quashing order. See Madras 
Debt Conciliation Act, Ss. 4 and 17. (1939) 2 
M L.J. 789. 

-Writ of—High Court’s power to issue— 

Order without jurisdiction—Election to Madras 
Legislative Assembly—Candidate declared elect¬ 
ed to Assembly as being the only nominated 
candidate at primary election—Order by District 
Magistrate declaring election void—If ultra 
•vires—Certiorari —If can issue. See Government 
of India Act (1935) Sch. V, para. 20. 45 L.W. 
623 

- —Writ of—Jurisdiction of High Court. 

Wherever any person or body of persons is in¬ 
vested with legal authority to determine questions 
affecting the rights of subjects and has the duty 
in exercising that authority to act judicially he 
or they are subject to the controlling jurisdiction 
of the High Court of Justice exercised in the 
writ of certiorari. ( Roberts , C.JMya Bu and 
Dunkley, JJ) Maung Pyu, *™***™£ 

1940 Rang. L.R. 325=188 I C. 422=12 R.R. 365 

=A.I.R. 1940 Rang. 84 (S.B.). 


—--Writ of—Jurisdiction of High Court- 

Election Commissioner acting without jurisdic- 
tion—Order declaring order of Government 
illegal ana 'ultra vires Order of Government 
j neither ultra vires nor mala fide —Writ—Issue of 
—Order of Election Commissioner—Quashino- O f 
See Madras Local Boards Act, Election Rules* 
R. 35 (2). (1937) 2 M.L.J. 700. 

: A X rit . P f —Jurisdiction of High Court to 

issue—Decision of Chief Judge of Bombay Small 
Causes Court—Decision in Municipal appeal— 
High Court s power to issue writ—Grounds for 

i e n B ?i*S£ Y Cl r TY Mun * ci fal Act, Ss. 217 and 
219. 41 Bom.L.R. 984. 

--Writ of—Jurisdiction—Suit in Revenue 

Court by holder of village office—Claim to 
emoluments attached to office—Application for it 
to quash proceedings—Competency. See Madras 
Hereditary Village Offices Act, Ss. 13(1) and 
21. (1937) 1 M.L.J. 37. 

—- Writ of—Madras Hindu Religious Endow¬ 

ments Act, S. 18—Orders under by Hindu Reli¬ 
gious Endowments Board addressed to temple 

Committee—If administrative or judicial—Writ _ 

If can issue—Member of temple committee and 
aspirant to office of temple trustee— Locus standi 
to apply for writ. 

Orders passed by the Hindu Religious Endow¬ 
ments Board in the exercise of general powers 
of Superintendence and control vested in the 
Board by S. 18 of the Madras Hindu Religious 
Endowments Act, addressed to a subordinate 
body, such as a temple committee and not pur¬ 
porting to decide any rights of parties are only 
administrative orders; they cannot be said to be 
orders of a judicial nature merely because they 
may have the effect of prejudicing the rights of 
private parties. The High Court will not there¬ 
fore issue a writ of certiorari in respect of such 
orders. A member of the temple committee in 
question and an aspirant to the office of a trustee 
in a temple under the temple committee have no 
locus standi to apply for a writ of certiorari, es¬ 
pecially when none of their rights have been pre¬ 
judicially affected by the orders in question. 
(Pandrang Row, J.) Sreenivasa Ayyangar v 

H. R. E. Board. Madras. 171 I.C. 990=10 R M 

419=1937 M.W.N. 610=45 L.W. 323=A I R 
1937 Mad. 456 = (1937) 1 M.L.J. 442. ' 

--Writ of—Powers of High Court to issue— 

Conditions—Discretion—Delay in applying—Dis¬ 
pute between Co-operative Society and ex-officer 
—Decision by tribunal without jurisdiction*— 
Party contesting the matter on merits and taking 
chance of success before that tribunal—Execution 
of award—Subsequent application for writ— 
Interference. See Madras Co-operative Socie¬ 
ties Act, S. 51. (1937) 2 M.L.J. 858. 

- Writ of—Power of High Court to issue — 

Regular exercise of quasi judicial powers — En¬ 
forcement — Issue of writs of certiorari and 
prohibition for the purpose of. 

The power of the High Court to issue writs of 
certiorari and prohibition to enforce the regular 
exercise of g»aW-judicial powers by departments 
of Government, is unquestioned. ( Panckridge, 

J.) Indumati Debi v. Bengal Court of Wards. 

I. L.R. (1938) 1 Cal. 476=181 I.C. 973=11 
R. C. 879=42 C.W.N. 230=A.I.R. 1938 Cal 
385. 
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- Writ of—Principle underlying the issue of 

—Failure of Election Commissioner to record 
finding that the election has been materially affect¬ 
ed in its result—Irregularity and illegality, patent 
— Interference. 

If a statutory tribunal performs its duties in 
disregard of the ordinary law or of the procedure 
and conditions imposed upon it by the law which 
gives its jurisdiction, the High Court can and 
should interfere to prevent an abuse of the power 
conferred by the statute ; but it does not follow 
that the tribunal which obviously is the only tribu¬ 
nal having jurisdiction loses it by such disregard 
Where in an election dispute the irregularity and 
illegality that attended the election, was so open 
and patent that it was not even contested, the 
mere fact that the Election Commissioner did not 
in so many words say that the rejection of certain 
votes by the election officer had materially affect¬ 
ed the result of the election, could not vitiate 
the order and make it one without jurisdiction. 
(Pandratig Rao, J.) Venkata Manikyarao - v. 
Bhadrachalam. 178 I.C. 467=11 R.M. 458= 
(1938) M.W.N. 196=47 L.W. 338=A.I.R. 1938 
Mad. 507=(1938) 1 M.L.J. 375. 

- Writ of—Rent Settlement Officers — Ran¬ 
goon High Court—Power to issue. 

Rangoon High Court is the King’s Court with 
general jurisdiction throughout Burma, and there¬ 
fore it must have inherent power to issue the 
King’s writs unless that power has been taken 
away by His Majesty by express terms, There is 
nothing in the Letters Patent which in terms 
deprives High Court of the power to issue the 
high prerogative writs. Hence, the Rangoon High 
Court has power to issue the high prerogative 
writs and Rent Settlement Officers appointed 
under the Burma Tenancy Act are amenable to 
that jurisdiction. ( Roberts , C.J., Mya Bu and 

Dunkley, JJ.) Maung Byu, In the matter of. 
1940 Rang.L.R. 325=188 I C. 422=12 R.R. 365= 
A.I.R. 1940 Rang. 84 (S.B.). 

-Writ of—Revenue Court—Suit by holder of 

office of village blacksmith for possession of inam 
land attached to office alienated by previous 
holder—Decree by Revenue Court—If without 
jurisdiction—Application for writ of certiorari to 
High Court—Competency. See Madras Hf.re- 
didary Village Offices Act, Ss. 13 and 21. 
(1938) 1 M.L.J. 406. 

- Writ o f—When can be issued. 

A proceeding is none the less a judicial pro¬ 
ceeding subject to prohibition or certiorari 
though it is subject to confirmation or approval 
by some other authority. An application for 
prohibition or certiorari is never too late as long 
as there is something left for it to operate upon. 
Rex v. Electricity Commissioners, (1924) 1 KB 
171 and In re London Scottish Permanent Building 
Society, (1894) 63 L.J.Q B. 112, Rel. on. ( Lord 
Maugham.) Estate and Trust Agencies v . 
Singapore Improvement Trust. 46 L.W. 232= 
10 R.P.C. 60=170 I.C. 425=A.I.R. 1937 P.C. 
265 (P. C.). 

CEYLON CIVIL PROCEDURE CODE, 
S. 349— Scope. 

S. 349 relates only to decrees for the payment 
of money. ( Lord Maugham.) Dorothy Mar¬ 
garet v. Henry Peter. 162 I.C 8=8 R P.C 234 
=44 L.W. 640=1936 A.W.R. 460=1936 O.W.N. 
390=1936 O.L.R. 261=38 P.L,R. 407=A.I.R. 
1936 P.C 126 (P.C.). 


CHARGE. 

-S. 605— Divorce proceedings — Decree abso¬ 
lute—Who can apply. 

The law of Ceylon in regard to making a 
decree absolute rests on S. 605, C. P. Code, and 
differs in an important respect from the English 
law and well settled practice, The application in 
England can only be made by the innocent party, 
In Ceylon if the conditions in S. 605 have been 
complied with ( i.e ., if no cause has been shown 
and the time fixed has elapsed) the Court is 
bound to make the decree absolute, and there is 
nothing either in the law or the practice to pre¬ 
vent the application being made by the innocent 
or by the guilty spouse. ( Lord Maugham.) 
Dorothy Margaret v. Henry Peter. 162 I.C. 8 
=8 R P.C 234 = 44 L.W. 640=1936 A.W.R. 460 
=1936 O.W.N. 390=1936 O.L.R 261=38 PL. 

R. 407=A.I.R. 1936 P.C 126 (P.C.). 

CEYLON ORDINANCE (XIV OF 1891), 

S. 17— Registration — Priority—Fraud or collusion 
— Proof. 

In Ceylon mere notice of a prior unregistered 
instrument is not of itself sufficient evidence of 
fraud so as to deprive a person of a priority con¬ 
ferred by law as laid down by Ordinance No. 14 
of 1891. Where however a father who has tran- 
ferred certain property to his son by a deed of 
gift, which is not registered, attempts to deprive 
his son of it, by subsequently transferring it to 
another person by a registered deed, and where 
the transferee is fully aware of his intentions and 
for his own purposes joins the father in the tran¬ 
saction, the transferee is guilty of collusion to 
deprive the son of his lawful rights in respect of 
the property under the prior instrument, and will 
not obtain priority by reason of prior registra¬ 
tion. ( Lord Maugham.) E Abeyesundera v . 
Ceylon Exports, Ltd. 165 I.C. 417=9 R.P.C. 
124=A.I.R. 1936 P.C. 259 (P.C). 

-.(XVIII OF 1923), S. S— Transfer of pro¬ 
perty to husband—Capacity of wife . 

Whatever may have been the capacity of a wife 
in Ceylon prior to the year 1923 as regards a dis¬ 
position, transfer or settlement of movable or 
immovable property in favour of her husband, 
under S. 5 of Ordinance XVIII of 1923, a wife is 
under no disability as regards coverture in dis¬ 
posing of her movable or immovable property in 
favour of her husband. ( Lord Maugham) 
Dorothy Margaret v. Henry Peter. 162 I.C. 
8=8 R.P C. 234=44 L.W. 640=1936 A.W.R. 
460=1936 O.W.N. 390=1936 O.L.R 261=38 
P.L.R. 407=A.I.R. 1936 P.C. 126 (P.C.). 

CHAMPERTY — Champertous agreement by 
applicant for leave to sue in forma pauperis — 
Right to leave. See C. P. Code, O. 33, R. 5 and 
R. 9 (c). 

-Plea of—Person not party to agreement—If 

can set up champertous nature of agreement. See 
Contract Act.Ss. 201 and 202. 1938 M.W.N. 259. 

CHARGE. See also T. P. Act, Ss. 55 (4) and 
(6) AND 100. 

-Bona fide purchaser — Notice — Oniw — 

Decree declaring charge , if operates as notice. 

Where a charge falls squarely under S. 100, T. 
P. Act, or whether it conies under a more general 
rule of law the burden is on the transferee to 
establish that he is a bona fide transferee for 
value without notice. When a decree provides 
for the payment of future maintenance and 
makes provision expressly or impliedly for its 
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own execution, then it does not put an end to the ^ 
suit and consequently whether the matter be 
placed on the ground of Its pendens or on that of 
estoppel by record the result is the same. But 
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rp, - “ ‘ J l ^ " rr '-***'J • 

„ u ‘ ' l la me sdiac. nut 1 , ^ nere can be no doubt that on the wordiner of 

™ h . e ?, the .!? ecre . e 1S merely declaratory and inexe- I ‘i le stat A ute that the Charitable and Religious 

C.tnhle- thpcn.r --- ’ • ■ Trusts Act applies only to those cases wherT the 

entire benefit under the wakf in trust is allotted 
to public purposes and not where the purpose of 
the trust is partly public and partly private. In 
every case, the real substance of the trust and 
the primary intention of the creator of the trust 
have to be looked at. If the intention of the 
creator was the creation of a trust for a public 
purpose, the dedication in favour of the poor 
relations of creator who are classed with the 
helpless widows in the neighbourhood will not 
destroy the public nature of the trust. (Guha 
and Bartley JJ.) Emdad An Chaudhuri v. 

193 B 7 U Ca L l LA 313 R C ' 522=173 I C 4 53=A.I.R. 

T7£\ijT^??* ms - Trustt partly pub,ic 

S. 3 applies to a mixed trust partly for a public 
and charitable purpose and partly for private 
purpose. (Ganga Nath, J.) Nageshar Prasad 
I oingh v. Ram Sarup Singh. 163 I.C. 234=8 R 
A. 948=1936 A.L.J. 546=1936 AWR 420— 

1936 All.L.R 536=A.I.R. 1936 All. 411 

S. 3—-Construction— 11 Trust ... .for a public 
purpose of a charitable or religious nature ”— 
Meaning of Deed or will creating trust—Part of 
property or income set apart for private purposes 
-Specified part definitely set apart for public 
purposes—If falls under Act. F 

Act XIV of 1920 is not inapplicable to a trust 
merely because a small sum is reserved for pur- 
poses which may not be strictly public purposes. 
Where under tne same deed or will either a 
specified part of the property, for example, a 
defined share m the property, ora specified part 
ot the income has been’ definitely set apart for 
public purposes, then the mere fact that any 
other part of the property or any other specified 
part of the income is for private purposes would 
not take the case out of the provisions of the 
Act. ( Sulaiman , C.J. and Harries, J ) Pratap 
Singh v. Brijnath Das. 1937 ALT 1183— 

1937 A.W.R. 873=1 L.R. (1938) Ali 1-172 I C 
545=10 R.A. 437=1938 a'l.R.Wa.I.R.1937 
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cutable, the suit qua suit is at an end and then 
these rules do not apply and decree qua decree 
does not operate as notice. (Stone, C.J. and 
Bose, J ) Ghasiram v. Kundanbai. 1940 N L 
J. 1=A.I.R. 1940 Nag. 163. 

Creation —.Money lying in Court to credit 
of party Attachment of. before judgment in suit 
against part} Latter admitting-claim and agree- 
to amount being called for and paid to plain- 

w^ E ^ Ct *°TT> See C P * Code, S. 73. 1937 A. 
W.R. 234=A.I.R. 1937 All. 424. 

Enforceability—Failure of charge on ac¬ 
count of defect. 

If, for want of registration or any other de- 
iect, a charge fails of its effect, it cannot be 
enforced, against a subsequent transferee even 
with notice. ( Kichlu and Wazir, JJ.) Bank of 
Northern India v. B hag at Ram. 39 P.LR.J. 
and K. 167. 

Decree declaring—Purchaser without notice 
—If takes free of charge. 

Where a decree for maintenance declares that 
the property in the hands of the judgment-debtor 
in the suit is charged with the payment of a 
particular amount, under the law a bona fide pur¬ 
chaser of such property for value without notice 
of the charge takes it free of the charge: the 
reason being that the legal estate prevails over a 
mere equity except when the legal owner takes 
with notice. (Stone, C. J. and Bose, J.) Ghasi¬ 
ram v. Kundanbai. 1940 N.L.J. 1=A I.R. 1940 
Nag. 163. 

‘Equitable charge—Creation of—Agreement 
between debtor and creditor that fund should be 
applied in particular way—Charge on future 
property—Validity. See C. P. Code, O. 21, R. 46. 
42 C W.N. 971. 

CHARITABLE AND RELIGIOUS TRUSTS 
ACT (XIV OF 1920)— Decision under — Nature 
and effect of—If operates as res judicata. 

The decision of the District Judge under the 
Charitable and Religious Trusts Act—a decision 
from which by S. 12 of the Act there is no appeal 
—is a decision in a summary proceeding which is 
not a suit nor of the same character as a suit 
which has not been made final by any provision 
of the Act, and in respect of which the doctrine 
of res judicata does not apply so as to bar a 
regular suit even in the case of a person who was 
a party to the proceedings under the Act. The 
terms of S. 6 of the Act are intended to define the 
consequences of the failure to comply with any 
order that may be passed under S. 5 (5) of the 
Act, but the words “if a trustee without reason¬ 
able excuse fails to comply” in the section cannot 
be read to exclude a contention in a regular suit 
that the plaintiff is not a trustee or to prevent a 
similar contention being raised by a defendant, to 
a suit under S. 92, C. P. Code. (Sir George Ran¬ 
kin.) Bhagwan Din v. Gir Har Saroop. 67 I.A. 
1=1.L.R. (1940) Kar. (P C.) 25=15 Luck. 1 — 
185 I.C. 305=12 R.P.C. 89=6 B.R. 179=51 L. 
W. 4=1940 M.W.N 3=44 CW.N. 294=42 Bom. 

L. R. 190=71 C.L.J. 169=1940 P.WN. 156= 

1939 A.W R. (P.C.) 188=1939 O.W.N. 1078= 

1940 A L.J. 533=A.I.R. 1940 (P.C.) 7=(1940) 1 

M. L.J. 1 (P.C.). 


-S. 3 —Order under— Revisability. 

The provisions of S. 115. C. P. Code, and S. 44, 

r?u ab rv °. Urt f are ver >' ' Vlde and an order 
of the District Judge under S. 3, Charitable and 

Religious Trusts Act, is revisable. (Bhide, J ) 
7fiR” 0 | 1 ir D 7^ R J^-. KHAI ' IL ' UL - RAH MAN. 17 Lah. 

768—165 I.C. 664 (1)=9 R.L. 281 (1)—38 PL 
R. 900=A.I.R. 1936 Lah. 695 W * 

^'?~9f d J rs un der—Revision under S. 115. 
L.r. Lode—If lies. 

Where a Judge passes an order under S. 3 of 
tne Charitable and Religious Trusts Act directing 
a mutawalli to file accounts within a certain time, 
it cannot be said that in law no revision would lie 
from such order. (Zia-ul-Hasan and Yorke , JJ.) 
Ganga Ram Jaitley v. J. N. Jaitley. 1938 O. 
W.N. 1054=11 R O. 92=178 I.C 167=1938 O 
A. 800=1938 A.W.R. (C.C.) 85=1938 O L R* 
467=A.I.R 1938 Oudh 262. ‘ ‘ * 

S.3—“Public trust”—Mosque built by public 


subscription and used by Mahomedan public. 
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Where a mosque was built with public subs¬ 
criptions and used by the Mahomedan public for 
ottering prayers and further was admitted by the 
respondent to be a religious trust in a prior suit. 

rield, that such a mosque was a public trust 
and that an application under S. 3 calling upon 
^j S P onc *ent to furnish certain information 
should be decided on merits. (Bhide, J.) Mahom- 
v - Khaul- ur.- Rahman. 17 Lah. 768= 
i65 I.C 664 (1)=9 R L. 281 (1)=38 P.L.R. 900 
=A.I.R. 1936 Lah. 695 

— S. 3 —Public trust —What constitutes. 

To constitute a trust “created or existing for a 
public ^purpose of a charitable or religious 
nature” the author or authors of the trust must 
be ascertained, and the intention to create a trust 
must be indicated by words or acts with reason¬ 
able certainty. Moreover the purpose of the 
trust, the trust property, and the beneficiaries 
must be indicated so as to enable the Court to 
administer the trust if required. 57 A. 330—62 I. 

A. 446, Rel. on. {Sir Shadi Lai.) Parma Nand 
v. Nihal Chand. 65 I A. 252=32 S.L R 821 = 
175 I.C. 459=48 L W. 62=42 C.W.N. 1013= 
1938 O.L.R. 309=1938 P.W.N. 578=11 RPC. 
6=1938 O.W.N. 693=67 CL.J. 540=4 B R. 
673=1938 A L.R. 502=40 P.L R 829=40 Bom 
L.R. 907=1938 M.W N. 885 = 1938 ALT. 799= 
1938 O.A. 711 = 19 Pat LT. 712=I.L.R. (1938) 
Lah 453=1938 A.W R.fPC) 145=A,I.R. 1938 
P.C. 195^(1938) 2 M.L J. 228 (P.C ). 

— S. 3 (2)— Audit of accounts—Power of 
Court to direct. 

Under Cl. (2) to S. 3, the Court is enabled to 
direct the examination and audit of the accounts 
in whosoever's hands the funds or the properties 
of the trust may be, quite apart from whether he 
is a trustee or not. ( Agarwala and Varma,JJ.) 
Ramsaroop Das v. Rameshwar Das. 175 IC 
636=4 B.R. 622=11 R.P. 5 = 19 Pat.L.T. 639= 
A.I.R 1938 Pat. 280. 

— --Ss. 5 (3) and (4)— Jurisdiction of District 

Judge under — Limits—Decision as to nature of 
trust—When justified. 

S. 5 (4) of the Charitable and Religious Trusts 
Act in terms gives the Court of the District 
Judge jurisdiction to decide, under certain cir¬ 
cumstances, the question whether a trust is one to 
which the Act applies. When either its existence 
or its being a trust to which the Act applies, is 
denied, and no undertaking as contemplated by 
sub-R. (3) is given, the District Judge is exercis¬ 
ing a jurisdiction vested in him, if he decides as 
to the nature of the trust. {Zia-ul-JIasan and 
Yorke. JJ .) Ganoa Ram Iaitlf.y v. J. N. Jaitley 
11 R.O. 92=178 I C. 167=1938 O W.N. 1054= 
1938 O.A. 800 = 1938 A.W.R. (C.C.) 85=1938 O 
L.R. 467=A.I.R. 1938 Oudh 262. 

-S. 7— Powers of District Judge under— 

Extent of—Wakf property—Dispute between 
mutwallis—District Judge appointing defendant 
to collect rents—Suit against him by mutwalli — 
Notice under S. 80, C. P. Code — If necessary. 

.On a dispute arising between the plaintifT and 
his brother who succeeded as mutwallis, the 
District Judge arranged that the defendant should 
take charge of the property, manage it, collect 
rents and divide the profits between the two 
brothers. The District Judge passed an order to 
the effect that a power of attorney should be 
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drawn up and executed in the terms of the agree¬ 
ment which he set forth in his order. The plain¬ 
tiff refused to execute the power. The District 
Judge then passed an order that he would execute 
it himself on behalf of the plaintiff and he did so. 
The plaintiff instituted a suit in order to obtain 
his share of the profits from the defendant. One 
of the pleas taken by the defendant was that no 
suit should be instituted against him unless notice 
had been given to him under S. 80, C. P. Code. 

Held, that the District Judge had no authority 
to execute the power of attorney on behalf of the 
plaintiff under the provisions of the Mussalman 
Wakf Act, and that even supposing that he was 
acting under the provisions of S. 7^ of the Chari¬ 
table and Religious Trusts Act and those of 
0.21, R. 34, C.P. Code, he had no power to com¬ 
pel a trustee to follow his advice given under 
that section or to carry out any direction so given 
and that the trustee was entitled to seek advice 
for his own protection and if he followed that 
advice, he was protected, but if he did not choose 
to follow it, he could not be compelled to do so, 
although his failure to follow it would be at his 
own risk, and that in that view the action of the 

District Judge was without jurisdiction and the 

defendant had no right to collect the profits at 
all, and if he collected them, he was liable to be 
called to account by the person who was entitled. 

Held, also, that assuming that the District 
Judge was acting properly in accordance with the 
provisions of S. 7 of the Charitable and Religious 
Trusts Act and those of 0.21. R. 34, C. P. Code, 
the District Judge was acting merely on behalf of 
the plaintiff, and the defendant was in the same 
position as he would have been if the plaintiff 
had executed the power of attorney himself and 
that in other words, the defendant was not an 
officer of the Court but merely the agent of the 
plaintiff, and that in that view of the matter he 
was also liable to be sued without the issue of 
any notice to him. (Allsop, J ) Ardul Rab v. 
Mohammad Hasan Khan. 165 I.C. 681=9 R-. 
A 296=1936 A.W.R. 1012=1936 A.L J. 1112= 
1936 All.L.R. 948=A.I.R. 1936 All. 801. 

CHARTER PARTY. See Contract — Charter 
Party. 

CHILD MARRIAGE RESTRAINT ACT 

(XIX OF 1929) —Marriage contravening Act — 
Validity. 

The marriage of a Child in contravention of the 
provisions of the Child Marriage Restraint Act is 
not declared by that Act to be an invalid 
marriage. The Ac* merely imposes certain pen¬ 
alties on persons bringing about such marriages. 
(Thom, J.) Mori v. Bf.ni. 166 I.C. 847=9 R. 
A 455=38 Cr L J. 301 = 1937 All.L.R. 90=1936 
A L.J. 1097=1936 A.W.R. 920=1936 A Cr.C. 
192 = 1936 Cr.C. llll=A.IR. 1936 All. 852. 

Offence beyond British India—Charged in 
British India—Sanction of Local Government or 
certificate of political agent—Necessity for — Cr. 
P. Code , S. 188. 

A charge in respect of an offence under the 
Child Marriage Restraint Act alleged to have 
been committed in French territory cannot be in¬ 
quired into in British India except on the certifi¬ 
cate of the Political Agent or the sanction of the 
Local Government, as required by the proviso to 
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S. 188, Cr. P. Code. There is nothing to the 
contrary in the Child Marriage Restraint Act. 
(Lakshmana Rao , /.) Subba Rao v. Kamaratu. 
183 I.C. 708=12 R.M. 368=40 Cr.L.J. 822 (2) = 
1939 M.W.N 742=49 L.W. 656=1939 M Cr.C 

198=A I.R. 1939 Mad 577. 

Scope of—District Magistrate—Transfer 
of case for disposal to Sub-Divisional Magistrate 
without inquiry — Legality. 

S. 10 of the Child Marriage Restraint Act 
requires a Court taking cognizance of an offence 
under the Act either itself to make an inquiry 
under S. 202, Cr. P. Code, or to direct a Magis¬ 
trate of the 1st class subordinate to it to make 
such an inquiry. A transfer of such a case by a 
District Magistrate to a Sub-Divisional Magis¬ 
trate for disposal without any such inquiry is 
therefore illegal. (Lakshmana Rao, J.) Sivagami 
Ammal v, Muthu Iyer* 180 I.C. 902=11 R M 
766=1938 M.W.N. 1312=40 Cr.L.J 514 (2) = 
1939 M.Cr.C. 11=48 L.W. 774=A I R 1939 
Mad. 294=(1939) 1 M.L.J. 111. 1939 

a Af ^ C( ?P e ond object of—Child Marriage — 
Application to Court for funds for purpose of — 
Jf to be sanctioned — Considerations. 

Although the Child Alarriage Restraint Act 
does not render a child marriage void, a Court of 
law ought not to sanction expenditure of funds 
in the hands of the Court, though its receiver; for 
the purpose of meeting a child marriage, of 
which the Legislature has clearly expressed its 

disapproval by the Act. ( Panckridqc , J .) Pan 

God Mal Lodha. 63 Cal. 1153= 
170 1 9 309=10 R.C. 147=A.I.R. 1937 Cal. 257. 

. S C0 P e nnd object of—If affects validity of 
marriages solemnized. 

Marria S e Restraint Act aims at the 
restraint of solemnization of child marriages. It 

does not affect the validity of the marriages after 
they have been performed. There may no doubt 
be cases where the Court in the exercise of its dis¬ 
cretion may refuse to give a declaration in the 
cas ® of . a marriage performed in contravention 
?ul he (Rennet and Ganga Nath , //.) Ram 

^T2 R U A PA 72-1^Q IT A A r P A™ AK - 182 I C 5(58 
-K-A. 72—1939 A.Cr.C- 69=1939 A W T? 

(H.C.) 246=1939 A.L.J. 173=A.I.R. 1939 AR.' 

——Ss. 5 and Applicability—Promotion of 
■child marriage by parents—If offence under 9 i 
cr under both Ss. 5 and 6. 6,5 

S. 5 of the Child Marriage Restraint Act only 
applies to solemnisation of a child marriage by 
persons other than the parents of the minor and 
b. o alone applies to parents who promote a child 
marriage or negligently fail to prevent it. ( Pand- 

l i g R°nq{j\ m1h BL «L PR o SE o U / OR v - Rat tayya. 
■*•"•**• (1937) Mad. 854=9 R M 633=38 p r T 

723 =1937 M.W.N. 212=45 L 

490 437 ~ 1937 M -Cr.C. 73=A.I.R. 1937 Mad! 

— Ss. 5 and 6— Complaint under—Finding that 

In cases of complaints of offences under Ss 5 
and 6 of the Act it is essential that trying Magis¬ 
trate should find definitely that either or both*of 
the contracting, parties to the marriage were 
infants within the meaning of the Act, that is to 

sa y> - at bridegroom was under the age of 18 
or that the bride was under the age of 14. ( Bartley 
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and Henderson , //.) Sew Ratan Lal Binani v. 
Emperor. 181 I.C. 916=11 R.C. 874=40 Cr L 
J. 605=A.I.R. 1939 Cal. 288. 

Ss. 5 and 6— Conviction under for celebra¬ 
tion of marriage in Frenchp.et—Doubt at the time 
of marriage as to Frenchpet being British terri - 
t°ry Bona fide mistake of fact—Plea in defence 

If available—Operation of Act—If extra terri¬ 
torial. 

Ihe Child Alarriage Restraint Act makes it an 
offence to celebrate a child marriage. This penal 
law applies not only to the celebration of such a 
marriage in British India by any one, but also to 
the celebration of such marriages even outside 
British India by native Indian subjects. The 
petitioners were convicted under Ss. 5 and 6 of 
the Act. They pleaded that at the time of marri¬ 
age, it was doubtful whether Frenchpet, where the 
marriage was celebrated for which they were con¬ 
victed, was part of British India, and therefore 
they were not liable to be convicted. 

Held, that the Act was extra territorial and that 
the mistake of fact under which they were labour¬ 
ing, namely that hrenchpet was French territory 
and not British India, even if bona fide , did not 
render the celebration of the marriage innocuous 
or innocent, and it did not follow that the proceed¬ 
ings were void or that the conviction was wrong. 
A mistake of fact like the one could be pleaded 
successfully only if on - account of such mistake, 
an act whicn otherwise would be an offence ceas¬ 
ed to be an offence. There was consequently 
nothing illegal in the conviction. (Pandrang Row, 
y) Sreeramamurthi v. Ranganayakalu. 168 
h?J 3 ^ 9 R M - 628=38 Cr.L.J. 587=1937 M. 
W.N. 22=45 L.W. 210=1937 M.Cr.C. 98=A.I. 
R. 1937 Mad. 273=(1937) 1 M.L.J. 388. 

5 —Duty of purohit solemnising marriage 
—Enquiry into age of, parties—Failure to make — 
Effect Mere look at parties and forming opinion 
as to age—Sufficiency of. 

A purohit prosecuted under S. 5 of the Sarda 

Act has the burden on him to prove that he had 

reason to believe that neither of the parties to the 

marriage was a child as defined by the Act. The 

section contemplates that the person solemnising 

a marriage must make some reasonable inquiry 

and satisfy himself that neither of the participants 

is a child. It is not enough if he merely looks at 

the bride and bridegroom and forms his own 

opinion. The law casts on him the duty of making 

reasonable inquiry and if he makes none, he 

renders himself liable to conviction. ( Pandrang 

PjP 1 !*: 10 P^secutor v. Rattayya. 168 

Jo C A 72 t 3 : 7 I c L R ‘ U937) Mad. 854=9 R.M. 633= 

38 ,9on L 7vPi 94 A^ 1937 M w -N. 212=45 L.W. 437 
=1937JVLCr.C. 73=A.I.R. 1937 Mad. 490. 

j'. * n( ^. 6 —Marriage in Native State — 
Accused living in British India—Certificate under 
S* 188 , Cr . P. Code , if necessary . 

Where it is alleged that the accused lived in 
British India and arranged for a marriage in con¬ 
travention of the provisions of the Child Marri¬ 
age Restraint Act, to take place out of British 
India, the offence is committed inside British 
Tndia and hence no certificate under S. 188, Cr. P. 
Code, is necessary. ( Davies. ) Mool Chand v. 
Bansi Dhar. 1939 A.M.L.J. 130. 

—-—7S. 5 —Offence under—Application for per¬ 
mission to conduct festivities at marriage. - 
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The mere submission of an application to the 
Municipal Board for permission to hold a nach 
with music and fire-works, etc., on the occasion of 
a marriage would not amount to an offence under 
S. 5 of the Act. (King, C J ) Bachchu Lal v. 
Emperor. 12 Luck. 263=162 I C 389 (2) = 

8 R.0.376=36 Cr.L J. 616=1936 O.W.N 480= 

1936 Cr.C. 712=1939 O.L.R. 254=A.I R. 1936 
Oudh 311. 

-S. 5 -Preliminary acts—If punishable i 

S. 5 of the Child Marriage Restraint Act takes I 
account only of performing, conducting or direct¬ 
ing a child marriage, that is to say, the actual 
marriage ceremony itself, and not of any negotia¬ 
tion, preparation or any other preliminary acts. ' 
Hence these are not covered by S. 5 of the Act. 

C Grille , J.) Sheikh Haider v. Svpd Issa. I.L. 1 
R. (1939) Nag. 241 = 175 I.C. 615=39 Cr L.J. 651 
=11 R.N. 2=A.I.R. 1938 Nag. 235. j 

-S. 6— Applicability—Bride under 14 years — 

Parents of bridegroom—Liability to conviction. 

The parents of a bridegroom are not liable to 
conviction under S. 6 of the Sarda Act, on the 
ground that the bride is under 14 years of age ; they 
are liable to conviction only if the bridegroom, 
that is their own son, who was in their charge, be 
under 18 years at the time of the marriage. 

( Pandrang Row, J.) Public Prosecutor v. 1 
Rattayya. I.L.R. (1937 ) Mad. 854=9 R.M. 633 
=38 Cr.L.J. 594=168 I.C. 723=1937 M.W.N. 
212=45 L.W. 437=1937 M. Cr.C. 73=A I.R. 

1937 Mad. 490. I 


-"S. 6— Scope—Bridegroom below 18 years — 

Conviction of both father and mother at same 
time — Sustainability—“Person having charge of a 
minor.” 

The offence punishable under S. 6 of the Child 
Marriage Restraint Act is confined only to the 
person who has actual charge of the minor either 
as parent or as guardian at the time. Where the 
father of a bridegroom has been convicted of an 
offence under S. 6 on the ground that the bride¬ 
groom was below 18 at the time of the marriage, 
the mother of the bridegroom cannot be convicted 
at the same time under S. 6. The mother has no 
authority to prevent the marriage promoted by 
the father, and it cannot be said that she had 
charge of the bridegroom. Her mere participa¬ 
tion in the marriage cannot be regarded as consti¬ 
tuting an offence punishable under S. 6. 
(Pandrang Row, J ) Public Prosecutor v. 
Rattayya. I.L.R. (1937) Mad. 854=9 R.M. 
633=38 Cr.L.J. 594=168 I.C. 723=1937 M.W. 

437=1937 M.Cr.C. 73=A.I.R. 

1937 Mad. 490. 

• 

--S. 6 —Scope of—Promotion of child marri¬ 
age outside British India—If punishable. 

S. 6 of the Child Marriage Rcstriant Act has 
reference only to a marriage that is prohibited. 
As child marriage outside British India is not 
prohibited, its promotion is not an offence punish¬ 
able under the Act. (Grille, J.) Sheikh Haider 
v. SyedIssa. I.L.R. (1939) Nag. 241=175 I.C 
615=39 Cr.L.J. 651=11 R.N. 2=A.I.R. 1938 
Nag. 235. 


--S. 8— Jurisdiction—Additional District 

Magistrate—Jurisdiction to try offence under Act 
— Cr. P. Code, S. 10 (2). 

Reading S. 8 of the Child Marriage Restraint 
Act with S. 10 (2) of the Cr. P. Code, it must be 
held that an Additional District Magistrate who 
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is empowered with all the powers of a District 
Magistrate under S. 10 (2) of the Cr. P. Code, is 
empowered to try cases under the Child Marriage 
Restraint Act. (Horwill, J.) Ardur Rahiman 
Kutty, In re. I.L.R. (1937) Mad. 1034=169 I C 
71=9 R M. 679=38 Cr.L.J. 664=1937 M.W.N. 
321 = 1937 M.Cr.C. 114=45 L.W. 435=A.I.R. 
1937 Mad. 637=(1937) 1 M.L.J.498. 

—S. 9 —Complaint—Case under S . 5 sent by 
Magistrate to police officer for investigation — 
letter by police officer to Magistrate if a com¬ 
plaint. 

When a police officer investigates a non-cogni- 
zable case under orders of a Magistrate, the 
report which he makes at the end of his investiga¬ 
tion is of the same nature as a report made under 
S. 157, Cr. P. Code,and such report being a police 
report is not a ‘complaint' though if a police 
officer, acting without instructions from a Magis¬ 
trate, reports a non-cognizable offence to a 
Magistrate with a view to the Magistrate taking 
action, this is a complaint. An offence under S. 5, 
Child Marriage Restraint Act, being punishable 
only with simple imprisonment up to one month 
or a fine of Rs. 1,000 or both, under Sell. Ill, Cr. 
P.Code, is not cognizable. Hence, when, such case 
is forwarded to an Assistant Superintendent of 
Police for investigation, a letter written on behalf 
of the Assistant Superintendent of Police to the 
District Magistrate is a ‘Police Report’ and not a 
‘complaint.’ (Baguley, J.) Jagdeo Panday v. N. 
C. Hill. 1938 Rang L.R. 150=176 I.C. 694= 
11 R.R. 74=39 Cr.L.J. 776=A.I.R. 1938 Rang. 
257. 


; “S 9—Marriage in Native State—Complaint 
within one year but certificate obtained after one 
year—Trial, if legal. See Cr P. Code, S. 188 and 
Child Marriage Restraint Act, S. 9. 1940 N. 
L.J. 304. 

S. 9 —Scope and effect of — Complaint be¬ 
yond one year—If saved by prior unsuccessful 
complaint filed within time — Limitation Act , 
S. 14. 

S. 14 of the Limitation Act is in terms restrict¬ 
ed to civil proceedings and cannot be availed of in 
respect of proceedings under the Child Marriage 
Restraint Act. A complaint preferred beyond a 
year of the solemnisation of the marriage cannot 
be taken cognizance of under S. 7 of the Child 
Marriage Restraint Act. The fact that another 
unsuccessful complaint had been made to another 
Magistrate within time would not help to make 
the second complaint filed beyond time a valid 
one. ( Lakshmana Rao , J.) Venkatanarasim- 
ham t\ Satyanarayana Rao. 183 I.C. 595=12 
R.M. 317=40 Cr.L.J. 816 fl)=1939 M W.N. 
415=1939 M.Cr.C. 106=49 L.W. 547 (1)=A.L 
R. 1939 Mad. 512=(1939) 1 M.L.J. 775. 

-(as amended by Act VII of 1938), S. 10 

and Criminal Procedure Code, S. 537— Pre¬ 
liminary enquiry not held—Trial and conviction , if 
vitiated — 5*. 537, if cures defect. 

Where in respect of an offence under the Child 
Marriage Restraint Act the accused are tried and 
convicted without a preliminary enquiry being 
held as required by S. 10 of the Act, ana 
no prejudice had thereby been caused to the 
accused, the trial and conviction is not on 
that ground in any way vitiated and the defect is- 
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ax 8 5d7 f, Er ' R ' Code. (Gruer. /.) Empe- 

=194o1|l T J R 224 ANWA ' I L R (1940) Nag ' 488 

— Ss. 10 and 11 Scope—If mandatory— 
JNon-comphance—Effect on trial—If irregularity 

C S Ur S3 b 7 le 2 y 0N 5 L 37 i C 115 P - ^ ^ Cr. P. Cope, 

7 , , ^10—Scope—Non-compliance—Failure to 
hold preliminary inquiry—Conviction—If liable to 

_^j e a c s t lde ~~ Failure °f accused to object to trial 

the C v ild . Marria S e Act no doubt re- 

quires that a prchmjnary inquiry must be held. 
But where a Court finds that there is a prima facie 
case and also holds the offence established after 

tinn'’ 11 Ca ”" ot be he'd that theconvic- 

that?n St b r S?t aSlde f -° r the technica] reason 
that no preliminary inquiry was held as required 

a?e enHH^Jt^^* d0eS , mean that Magistrates; 
are enhtlec 1 to disregard the provisions of S. 10 

But where the accused does not object to the 1 

endreW t?rT 0t b , enefi - by an objection which is 
entirely technical in its nature. (Aqarzvala J ) 

—6 R BR R ?d W ln r n T Ei T WARr G0PE * 184 IC 230 
o x> R 24—40 Cr.L.J. 887 Cl)— 12 7 ? P _, 

Pa 3 t 9 52^ N ' 670=20 PatLT - 495=A.I R. 1939 

S f lQ ~Scope—Omission to hold enquiry— 
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Effect of. 

mfnd^torv^C 0 ^ , Marria e e Restraint Act is ' 
S„ atory ? nd dearly prohibits a Court from ' 
^ cognizance of an offence under the Act 
Without a preliminary inquiry being held A 

S S br u s ed i 0 is h r ho ! dlns an in Wy «- A 

illegal iPnir S th * refore unauthorised and 

p,"- igftfKJsM ,.”£17' 

=49 L ( W - 55z-I 1 t'p I I 41i =1939 M.Cr.C 139 
MXj.%b 552 '' Ai,R ‘ 1939 Mad * 53 0=(1939) 1 

d' ll ~ SecUrit y bond defective—Trial, if j 


nty bond to the stake-holder R, along with her 
sons the other defendants under which the pro¬ 
perties of V s sons were mortgaged to R to 
secure the payment, by V ’of the future install 
ments of subscriptions due by her. The chit 
thereafter was conducted only for two more 
R ass ' s l ned , hls J r, gbts under the security 
sneHt e h X /d U f Cd H by ! he def t endan tsand the assignee 
the amount ^ 0n the mort S a * e to recover 

. Held, that the security bond in suit must be 

Hn lnt M hght ° f the ru les of the chit 
tund, and the obligations undertaken by it were 

not repayment of the benefit already received but 

criptions, that a 

reasonable interpretation of the bond as against 

the sons of the 1 st defendant, who were not par- 
ties to the chit fund arrangement could only be 
that it was intended to secure the 1 st defendant's 
obligation on the assumption that the chit fund 
would run its norma 1 course; and therefore the 
suit brought before the termination of the kuri 
on the basis that the kuri had callapsed, and that 
the benefited subscribers should refund the 
amount drawn by them with interest subject to 
then- right to take back the amounts actually 

by them with a certain rate of interest, 
must tail {Varadachariar and Mockett, JJ) 

^ Konar V. Vkrammal. 168 I.c 402—9 
RM 571 = 1936 M.W.N. 1370=44 LW 710= 
A.I.R 1936 Mad. 985=:(1937) 2 M L T 17 1 

'„-h* Na J Ur i ° f tra, J sac tJ on —Agreement by sub- 
i h 1 \J pay ,x subscri Pti° n — Breach — Suit by 


vitiated. 

mere ^f c .t that the security bond executed 

oX?n L R 254=1936 Cr.C. » 12 =A.I.K. S, 

?5 IT ir ^ ND ~ Assi Snment of rights by subs¬ 
criber with consent of stake-holder—Suit bv 

assignee for declaration of rights as assignee— 
Competency-I^ght to declaration as against 

L W h 7°04 er * Se€ SpECIFIC Relief Act, S. 42. 44 

‘ Kuri—Successful bidder—Receipt of bid 

amount—Mortgage bond by bidder and her sons 
to secure payment of future subscriptions—Cons¬ 
truction of—Kuri collapsing after two or three 

holdi? en ^° nd ° ssigne / t0 another by stake¬ 
holder—Suit by assignee for return of bid amount 

less amounts subscribed — Maintainability. 

l«i ne ^ had ^ e , n conducting a kuri chit with 
lo members which was expected to run for 18 
years. V the. 1 st defendant was a subscriber 
holdmg 1 2 tickets and became the successful 

Sf. at first auction. As per the chit fund 
ules she got the money after executing a secu- 

Q.* D -—54 


.i.t , ,, ‘ ,r - iutn—^uu oy 

stake-holder—If one for specific performance of 
contract to lend — Maintainability. 

Semble.— A suit by a stake-holder or starter of 
a,chit fund for recovery of subscriptions from a 
subscriber cannot be regarded as a suit for speci¬ 
fic performance of a contract to lend. The stake¬ 
holder is not a borrower nor the subscriber a 
lender. A chit fund transaction cannot possibly 
pe regarded as in any sense a contract entered 
into by a subscriber to lend money to the stake¬ 
holder. It is more in the nature of a contract on 
t e part of the subscriber to pay a certain sum of 
money to the stake-holder under the rules of the 
chit fund; and when he breaks his contract, there 
is nothing at all to prevent the stake-holder from 

suing for the money which the subscriber has 
contracted to pay. ( Beasley , C. J.) Rama- 

C AD fi92—in A p^M N o5 AY i A n NASWAMI AyyaR 169 I. 
C 692—10 R.M. 92=1937 MWN 439 —45 T 

W 609—A.I.R. 1937 Mad. 364=(1937) 1 M.L J. 


hpr tn P ™Zr Kuri r If . a l . otter y-Suit by subscri - 

lUy-PeMde!s S Vff-T 

creaHnw*Q°J C ^ t ~/ Und ’ start ed with the object of 

ch??c ?i g fl K nd * fo - r a tem P le consisted of 625 
A * subscription for each chit being Rs. 3. 

^V et wa , s , to be drawn every month for 50 
nths, and the subscriber who drew the winning 
ic et was to be paid Rs. 150, without any liability 
tor tuture subscriptions. After the 50th month 

p G ,£° n ~ winn j n » subscribers were to be paid 
Ks. 150 each, i.e., the amount actually subscribed 

in a particular order, and the fund was 
to be closed. The plaintiff who had subscribed 
for two tickets for 45 instalments and who had 
not won a prize sued the promoters of the fund 
for recovery of the amount subscribed by him the 
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kuri having terminated after the 45th month. 
The defendants pleaded that the Kuri was a 
lottery and the suit was not maintainable. 

Held (p^r Cornish, Voradachariar , Wadsworth 
and Lakshmana Rao, JJ.), (1) that the chit-fund 
was a lottery within the meaning of S 294-A, I P. 
Code, and that the keeping of a place for conduct¬ 
ing the kuri, and the publication of the same, 
were sufficient, so far as the promoters were con¬ 
cerned, to bring the matter within S. 294-A, I.P. 
Code; (2) that the suit was maintainable be¬ 
cause the subscribers, of whom plaintiff was one 
were not guilty; the suit not being one for reco¬ 
very of the prize or for enforcement of the other 
terms of contract but for refund of money paid 
was not one for enforcement of an illegal con¬ 
tract ; (3) that the doctrine of in pari delicto would 
not apply so as to disentitle the plaintiff from 
suing; (4) that the claims of the subscribers 
would be governed by S 84, Trusts Act; and (5) 
that in so far as the term of the contract made 
the liability of the promoters specific in the case, 
their personal liability was not excluded. 

Per Venkataramana Rao , /.—The chit-fund 
in question was not a lottery, s^» as to constitute 
an offence under S. 294-A, I. P. Code, and that 
the plaintiff was clearly entitled to get back the 
subscriptions paid by him and also to get a personal 
decree against the promoters, and the case would 
be governed by S. 84, Trusts Act ( Cornish , 
Voradachariar, Wadsworth , Venkataramana Rao 
and Lakshmana Rao, JJ.) Sesha Aiyar v. 
Krishna Aiyar. 59 Mad. 562=162 I.C. 68=8 
R.M. 903=43 L.W. 77=1936 M.Cr.C. 98=1936 
M.W.N. 89 (2)=A.I.R. 1936 Mad. 225=70 M. 
L.J.36 (F.R.). 

—-— -Rules — Construction—Company carrying on 
chit fund — Auction—Bidders required to execute 
bonds for future subscriptions—Provision for 
payment of price amount on furnishing of secu¬ 
rity and execution of bond within two months — 
Company ceasing to carry on business within two 
months of bid — Effect. 

The rules of a chit fund conducted by a com¬ 
pany provided, inter alia, that the respective 
successful bidders would be given their prize 
amounts (chit-amount-less discount) on their 
furnishing security to the satisfaction of the com¬ 
pany for payment of future subscriptions, that if 
they failed to furnish security and execute the 
necessary bond within two months from the date 
of auction, the prize amount might, at the option 
of the company, be retained by the company or 
given to any other person prepared to furnish 
security, etc. There was also another rule which 
provided that the successful bidders were 
entitled to receive payment of the prize amount 
one week after the date of the next instalment. 
It was further provided that if through default 
of the company the chit should collapse, the sub¬ 
scribers who had won and received prizes would 
be bound to pay their subscriptions only on the 
dates on which subscriptions would have fallen 
due if the chit had not collapsed. 

Held, that the time within which a successful 
bidder should furnish security was two months, 
and no default would be committed by a success¬ 
ful bidder until two months had elapsed from the 
auction. If the company in fact ceased to carry 
on business, a successful bidder in an auction 
held by the company within two months prior to 
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the date of cessation of business would not be in 
default if he failed to furnish security to obtain 
the prize money; and in respect of such an 
auction held within two months prior to the date 
of the company ceasing to carry on business, no 
discount should be debited against the successful 
bidders during that time. ( Gentle, J.) Sundara- 
VARADAN V. NARASIMH ACHARI. 1940 M.W.N. 
545. 

-Stakeholder taking mortgage security bond 

from successful bidders—Effect of—Trust—In¬ 
solvency of stakeholder and sale of his proper¬ 
ties by receiver—Suit by purchaser on security 
bonds — Maintainability. See Trusts Act, S. 59. 
1938 M.W.N. 523. 

! CHOTA NAGPUR ENCUMBERED ES¬ 
TATES ACT (VI OF 1876)— Object of. 

The object of the Chota Nagpur Encumbered 
Estates Act is to protect the estate and at the 
same time do justice to its creditors by adminis¬ 
tering it in such a manner as to satisfy all claims 
against it in respect of debts antecedently incurred 
by the proprietor. For these claims all other reme¬ 
dies are barred except one which is to apply to the 
manager and get the debt entered on the schedule 
of debts and paid by the manager; failing re¬ 
course to this procedure, not only all remedies 
are barred, but the debt itself is barred. The 
aim of the whole proceedings is to hand back the 
property to the proprietor unencumbered by any 
of his old liabilities. ( Dhavle and Rozvland, JJ.) 
Beni Madhab Mahtov. Ganksh Singh Sardar. 
16 Pat 459=1937 P.W.N. 392=18 Pat L.T. 717 
=3 B R. 801 = 171 I.C. 65=10 R.P. 162=A.I R. 
1937 Pat. 486. 

-S. 2-B— Scope — Order under in respect of 

undivided interest of Hindu coparcener — Lega¬ 
lity. 

The undivided interest of a member of a Hindu 
joint family cannot be piotected under the pro¬ 
visions of the Chota Nagpur Encumbered Estates 
Act. The holder of an undivided interest is not 
a holder of immovable property within the mean¬ 
ing of the Act. An order of protection under 
S. 2-B of the Act cannot therefore be passed in 
respect of the undivided interest of a member in 
joint family property ( Harries, C.J.and Dhavle, 
J.) Go pal Bux Rai v. Shyambehari Singti. 188 
I.C. 269=12 R.P. 689=6 B.R. 630. 

--Ss. 3 and 7— Relative scope and effect of. 

S- 7, Chota Nagpur Encumbered Estates Act, 
expressly declares that every debt or liability 
other than those mentioned in the section and 
which is not duly notified to the manager shall be 
barred. S. 3 merely bars all proceedings pending 
in Courts and institution of new proceedings in 
respect of such debt during the continuance of 
the management of the estate of the proprietor 
under the Act. S. 7 thus does, not merely, like 
para. 1, S. 3, create a bar not restricted to the con¬ 
tinuance of the management, but takes away the 
very foundation for any proceedings by the cre¬ 
ditors after the release of the estate ( Dhavle and 
Rozvland, JJ.) Beni Madhab Mahto v. Ganesh 
Singh Sardar 16 Pat 459=18 Pat.L.T. 717= 
3 B.R. 801 = 171 I.C 65=10 R.P. 162=1937 P. 
W.N. 392=A.I.R, 1937 Pat. 486. 

-S. 3 (b)— Scope—Mortgagor s estate taken 

under management under Act Pending appeal from 
decree on mortgage — Decree — Execution against 
manager. 
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Pending appeal from a decree on a mortgage 
against the mortgagor proprietor, the mortga¬ 
gor s estate was taken under management in 
accordance with the provisions of the Chota 
Nagpur Encumbered Estates Act, and the mana¬ 
ger was made a party to the appeal. On appeal 
being dismissed, the decree-holder sought to exe¬ 
cute it against. the manager as he was made a 
party to the litigation. 

Held, that the decree could not be executed 
against the manager as the decree was 'not on a 
debt contracted by the manager, but by the pro¬ 
prietor himself. (Dhavle and Rowland, JJ.) Beni 
Madhab Mahxo v. Ganesh Singh Sardar. 16 
Pat. 459=1937 P.W N. 392=18 Pat.L.T 717=3 

B.R. 801=171 I.C. 65=10 R.P. 162=A.I.R. 1937 
Pat. 486. 


AND 


854 


--( as amended by Act VIII of 1922), S. 12 

paras. 1, 2, 3 and 6— Applicability—Restoration of 
‘estate to proprietor—Revival of debts. 

S. 12, para 6, Chota Nagpur Encumbered Estates 
Act, does not apply to a case to which para. 2, as 
amended by Act VIII of 1922, does not in terms 
apply. The revival of debts is expressly confined 
-to the case dealt with in para. 2, S. 12 There is no 
revival of barred proceedings and debts if the 
restoration takes place under para. 1 or under 
para. 0, o. 12. {Dhavle and Rowland, JJ.) Beni 
vPIakS Ganesh Singh Sardar. 16 

Pat 459=18 Pat. L.T. 717=3 BR 801=171 I 
1° 152 = 1937 P-W.N.' 392=A.I.R: 

1937 Pat. 486. 

- -S. 12-A Applicability—Execution sale— 

Sanction of Commissioner — Necessity. 

.A sale in execution of a decree is an alienation 
within the meaning of S. 12-A of the Chota Nag- 

^T^'Tr ib . E L red . E l tates Act and a " execution 
A A wl ‘ hou ; ‘ h e sanction of the Commis- 
S'° n £ r ' s c V0ld - Wort and Agarwala. JJ.) Maha- 
Jnp L ^hagwat Narain. 177 I.C. 810 = 

| B lf38P7t.427 P ' 187=1938 PWN - 40 °= A *• 


——S. 12-A— Construction—"Holder"— Appli¬ 
cation by manager of Hindu joint family asmana- 

Z r ,J° r A rot . ect ion—Effect—Whole family-If 
holders—Mortgage by some members of family 
without sanction—Validity of Tamity 

The word "holder” in S. 12-A of the Chota' 
Nagpur Encumbered Estates Act is expressly ' 
used to mean a landholder who has a title to the 
property in question as owner in possession It 
is a compendious way of describing the pro¬ 
prietors or owners of the estate which is Koine 
to be assumed charge of. It is not confined to a 
single person, and is capable of including a ioint 
Mitakshara Hindu family. Where the esmte 
belonging to a joint Hindu family is placed under 
the management of the Collector or some other 
•omcer under the provisions of the Act upon the 
.application of the person who happens to be the 
kartaof the fami.y, he being described as a 
noJaer in the notification issued under S. 2 the 
•disqualification referred to in S. 12-A of the’Act 
applies not merely to the karta who has made 
the application but extends to the entire body of 

the co-parceners. The members other than the 
Karta are no less “holders” of the estate, as the 
description given to the karta in the notification is 
given only in a representative capacity and must be 
iheld to apply to the entire family. There is noth- 
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ing in the Act to prevent the manager of a joint 
Hindu family from applying for protection under 
the Act on behalf of the entire family, and where 
such an application is made by him in a represent¬ 
ative capacity, the whole family and not he alone 
must be deemed to be the holder of the estate. Nor 
is there anything in the Act to suggest that a Mit¬ 
akshara joint family is not entitled to protection 
under the Act. A mortgage executed by a mem¬ 
ber of the family without sanction is therefore 
invalid under S. 12-A and no mortgage decree can 
be passed on such a mortgage. (Fazl Ali and 
Manohar Lall, JJ.) Rameshwar Dayal Singh 
v. Ram Dass Sahu. 18 Pat. 434=184 I C 597 
=12 R.P. 255=6 B.R. 56=1939 P.W N. 273=20 
Pat.L.T. 619=AJ.R. 1939 Pat. 451. 

——-S. 12-A— Sales in execution come under 
S. 12-A. 

Sales in execution come within the provisions 
contained in S. 12-A, Chota Nagpur Encumbered 
Estat e s Act. (IVort, Ag.C.J. and Manohar Lall, 

J.) Mt. Sumitra Kuer v. Bhagwat * Narain 
Singh. 180 I.C. 736=5 B.R. 482=11 R P. 530= 
A.I.R.^1939 Pat 19. 

;-S. 12-A— Scope of — Mortgage zvithout 
sanction—Right to personal decree. 

S. 12-A of the Chota Nag pur Encumbered 
Estates Act only prohibits an alienation of the 
property concerned or the creation of a charge 
thereon, it does not debar the persons affected or 

u S<1U r^" eC * ^ rom borrowing money. Though 
therefore a person taking a mortgage from a dis¬ 
qualified person cannot get a mortgage decree, he 
is entitled to enforce the personal covenant in the 

a ? e ^ eec * anc * to get a P ersonal decree pro¬ 
vided his claim is made within the period of limi¬ 
tation. (Fad Ali and Manohar Lall, JJ.) Ramesh¬ 
war Dayal Singh v. Ram Dass Sahu. 18 Pat 
434=184 I.C. 597=12 R.P. 255=6 B.R. 56= 
1939 P.W N. 273=20 Pat.L.T. 619=A I R 
1939 Pat 451. ' 

—-S. 21-B— Construction and scope—Party to 

litigation represented by manager—Death of — 
Failure to implead heirs—Abatement—Presence 

of manager on record—If prevents abatement. 

The fact that a party to a suit or appeal is re¬ 
presented by a manager under the Chota Nagpur 
Encumbered Estates Act does not dispense with 
the necessity of bringing on record his legal re¬ 
presentatives on his death within the prescribed 
period of limitation Though the manager con- 
tinues on the record he only represents the holder 

T- be, " g ’ an ^ not principal. If there- 
^L irs of th ^deceased holder are not im¬ 
pleaded there would be abatement though the 

1S *u^ n i re ^° rd t and Ibough he will have to 
represent the heirs also. ( Harries, C.J. and Fazl 

n A V* Murtaz a z/. Cyril Indernath 

R P-407=185 I.C. 671= 

CHOTA NAGPUR TENANCY ACT (VI OF 

. 4— Applicability—Person inducted on 

ana by co-sharer thicadar zvithout consent of 

others—Status of. 

Under the Chota Nagpur Tenancy Act non¬ 
occupancy rights can arise only in the case of a 
holding which means “parcel or parcels of land” 
which is the subject-matter of a separate tenancy 
and not an undivided share. Hence a person who 
has been inducted on the land by one of the co- 
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CHOTA NAGPUR TENANCY ACT (1908), 
S. 5. 


CHOTA NAGPUR TENANCY 
S. 46. 


ACT (1908),. 


sharer thicadars without the consent of others is 
not a non-occupancy raiyat. (Wort and Manohar 
Lall,JJ.) Narayan Ram Sahu v. Kartic Singh. 

1 C. 207=4 B.R. 411=10 R.P. 487=A.I.R. 
1938 Pat. 113. 


~ S. 5— Tenure-holder and raiyat— Distinc¬ 
tion — Test—Patta granting all rights in land 
except right to receive rent—If tenure or occu- 

Pancy raiyati —If protected from avoidance under 

S . 208 . 

The question whether a tenant is a raiyat or a 
tenure-holder depends ultimately upon the ques¬ 
tion of facts and the Court must look to the 
attendant circumstances and the terms of the 
grant or lease. No importance should be attach¬ 
ed to the mere form of the kabuliyat or to the 
use of the word ‘cultivator’ in it. Nor is fixity of 
£ CI ?j an ^ criterion, for a raiyati holding may be 
held at a fixed rent equally with a tenure. There 
is of course nothing in the Chota NagpurTenancy 
Act which is inconsistent with there being a raiyat 
at fixed rate though the Act itself does not men¬ 
tion such a class of raiyat. Such a raiyat would 
under the Act be an occupancy raiyat with all its 
incidents, rights and liabilities but cannot have the 
special right given to a raiyat at fixed rate by the 
"Cngal Tenancy Act. There is, again, under the 
Chota Nagpur Tenancy Act, no presumption as to 
a tenant being a tenure-holder or a raiyat , as the 
case may be, arising on the basis of area, unlike 
under the Bengal Tenancy Act. One of the inci 
dents of a raiyati under the Chota Nagpur Ten¬ 
ancy Act is that if a raiyat dies intestate leaving 
no heir, the right comes to an end. Where there 
1S , ? n . °. u * an ^ °. ut transfer of land under a patta 
which in unequivocal terms grants to the lessee 
all the rights in the land except the right to 
receive the rent payable to the superior landlord, 
the only reservation being a quit rent of Rs. 21 
per annum, the tenancy created cannot be said to 
be a raiyati tenancy ; the grantee is a tenure-holder 
within the meaning of S. 5 of the Chota Nagpur 
Tenancy Act. The grantee has no occupancy 
right which is protected under S. 208 of the Act, 
and th e lease can therefore be avoided under 
b. 205. (Khaja Mahammad Noor, J.) Bux Jag- 
T *206 Phasad v . Mahanand Ojha. 18 Pat.L. 

™ "S. 6 “ Cultivation”—Tenant taking settle - 

merit for gathering fruits from existing orchard — 
If raiyat. 

There is no difference between taking settle- 
ment of land for purpose of planting an orchard, 
which may be held to be cultivation, and taking 
settlement of a land upon which an orchard al¬ 
ready exists: in other words, taking settlement 
for gathering all the fruit from an existing orch¬ 
ard. (Wort and Roivland, JJ.) Kamakya Narain 
Singh v. Inderman Ram Sahu. 162 I.C. 981=8 

R.P. 601=1936 P.W.N. 463=A.I.R. 1936 Pat. 
265. 

" S. 14 — Scope — Tenure-holder creating zar - 
peshgi—Death of tenure-holder without heirs — 
Resumption by oivner and grant of zarpeshgi to 
another—Suit by latter to eject original zarpeshgi- 
dar — Competency. 

The landlord granted a certain tenure to a per¬ 
son who created a zarpeshgi in respect of the 
land. On the death of the tenure-holder without 
heirs, the landlord resumed the land and granted 


a zarpeshgi to another. The new zarpeshgidar 
sued for possession of the land from the original 
zarpeshgidar and the landlord was impleaded as 
defendant. 

Held, that even though the landlord was not 
plaintiff, the suit was properly constituted and 
that even if the landlord was not impleaded the 
plaintiff as the transferee of the landlord could 
equally enforce the rights under S. 14 just as 
much as the landlord. (Rozvland, J .) Bhairoda- 
yal Sahu v. Jageshwar Sahu. 174 I C. 627 
=4 B.R 464=10 R.P. 540=A.I.R. 1938 Pat. 118. 

-^S. 21 (b)— Construction-r-'Irrespective’,. 

meaning of. 

The word ‘irrespective* in Cl. ( b ) of S. 21 of 
the Chota Nagpur Tenancy Act cannot be held to 
mean‘subject to*. (IVort, Ag.C.J. and Manohar 
Lall, J.) Ramjap Dube v. Tagadish Chandra 
Dfo Dhabat.. 178 I C. 274=11 R.P. 237=5 B. 
R 78=A.I.R. 1939 Pat 161. 

S. 22—Breach of—Finding that land had 
been rendered unfit for tenancy—Interference in 
second appeal. See C. P. Code, S 103— Finding 
of fact— Finality. 178 I.C. 274=A.I.R. 1939 
Pat. 161. 

-Ss. 46 and 47— Mortgage of occupancy 

homestead—Suit on and decree—Execution sale — 
Legality—Duty of Court. 

It is true that under S. 46 of the Chota Nagpur 
Tenancy Act, an occupancy tenant can mortgage 
his homestead land forming part of his holding 
for a period not exceeding five years. But the 
holding or any portion of it cannot be sold in 
execution of a decree that might be passed on 
the mortgage. Once it is found that the lands 
sought to be sold form a raiyati holding, the 
holding cannot be sold and it is the duty of the 
Court to give effect to the plain provisions of 
S. 47, whether or not the judgment-debtor objects 
to the sale. (Macpherson and Fazl Ali, JJ.) Mt. 
Jamuni v. Bholaram. 15 Pat. 414=165 I.C. 
574=9 R.P. 181 = 17 Pat.L T. 650=1936 P.W. 
N. 710=A.I.R. 1936 Pat. 561. 

-Ss. 46 and 47— Scope and effect—Mort¬ 
gage of raiyati land in contravention of laiu — Vali- 
dity — Subsequent change of land from raiyati to 
chhaparbandi— If validates transaction. 

A mortgage entered into in violation of S. 46 
of the Chota Nagpur Tenancy Act cannot under 
S. 46 or S. 47 of the Act form the basis of a valid 
decree for sale. The fact that subsequent to the 
mortgage transaction the mortgaged property has 
ceased to be raiyati land and has become chhapar¬ 
bandi will not validate a transaction in respect of 
the land which was invalid previously. ( Agar - 
wala and Rozvland , JJ ) Maksudan Lal Sahu 
v. Niranjan Nath Das. 19 Pat. 507=187 I.C. 
266=12 R.P. 575=21 Pat.L.T. 219=6 B.R. 446 
=A.IR. 1940 Pat. 494. 

-S. 46 (2)—Applicability-Occupancy tenant 

— Sub-lessee from, erecting buildings—Liability to 
ejectment by landlord. 

S. 46 (2) of the Chota Nagpur Tenancy Act 
entitles a landlord to maintain a suit as against 
persons taking a lease from occupancy tenants. 
Sub-lessees from occupancy tenants who erect 
buildings on the land after the sub-lease are liable 
to be ejected by the landlord under S. 46 of the 
Act. (Das and Ross , JJ.) Gobinda Koet v» 
Shiba Prosad Singh. 18 Pat.L.T. 374. 
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CHOTA NAGPUR TENANCY ACT (1908), 
S. 47. 

-S. 47 — Applicability. 

Land which is merely part of the compound of 
a house and shop does not come within the pur¬ 
view of S- 47 of the Chota Nagpur Tenancy Act 
and is therefore not exempt from sale in execu¬ 
tion. (Agarwala and Madan, JJ.) Ghasiram 
Marwari v. Shiba Prasad Singh. 16 Pat 316= 
1937 P.W.N. 521=169 I.C. 872=3 B.R 638=10 
R.P. 55=18 Pat L.T. 341=A.I.R. 1937 Pat. 321. 
" ~—, s - 47 —Scope and object of—Sale of raiyati 
lands in execution of decree in mortgage—Per¬ 
missibility. 

„ The object of the Chota Nagpur Tenancy Act 
is to prevent the improvident raiyats of the area 
governed by the Act from mortgaging their pro¬ 
perty in time of need and from having their race 
gradually displaced by more or less wealthy 
persons from other parts of the country. Such 
lands cannot be sold in execution of a decree 
(Courtney-Terrell, CJ. and Kulwant Sahay. J.) 
Manu Mandal v. Jugal Kishore. 18 Pat. L.T. 

■ Ov. 

(as amended in 1938), S. 63— Applicability 

M *701 /-I r> AAA *4* 4 4 4 rl 
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—Offence when committed. 

S. 63 (1) ( a) of the Chota Nagpur Tenancy Act 
makes it an offence for the landlord or his agent 
to levy certain due, and it is no offence if the 
person levying is neither a landlord nor a land- 
lords agent. ( Harries , C.J. and Manohar Lail, 
J.) Angelo v. Kandan Manthi. 185 I.C. 738= 
6 B R 241 = 12 R.P. 440=1940 P.W.N. 233= 
41 Cr.Lj 221=A.I.R. 1940 Pat. 316. 

_ S. 63 (1) (a.)—Scope—Offence under—Trial 
f Jo ce our e—-Criminal Procedure Code — Appli¬ 
cability— Cr P. Code, S. 197. 

There is nothing in S. 63 of the Chota Nagpur 

Tenancy Act which deprives the ordinary Crimi¬ 
nal Courts of jurisdiction to try all offences under 
that section. S. 63 (1) (a) creates an offence, and 
/>nmathe Code of Criminal Procedure in¬ 
cluding S. 197, Cr. P. Code, will apply to the 

^ ri ^° f L SU L h i an i off ? n u ce ’ as there is nothing in 

S. 63 which deals with the method of investiga- 

tion and tnal Nor does S. 258 of the Chota 
Nagpur Tenancy Act deprive a Criminal Court of 
its jurisdiction to try a criminal offence. It onlv 
contemplates proceedings of a civil nature. 

< Harries , C. J. and Manohar Loll, J ) Angelo v 
Kandan Manji. 185 I.C. 738=6 B R 241—12 
*,P 440=1940 P.W.N. 233=41 Cr.Lj 221- 
A.I.R 1940 Pat. 316. 

-S. 64— Applicability—Land held by occu¬ 
pancy raiyat for purpose of cultivation—Bulk of 
land brought under cultivation—Trespasser 
reclaiming part of area—Status of—Right to 
remain in possession as against occupancy raiyat 
See Limitation A.ct, Art. 142. 1938 PWN 
194=19 Pat L.T. 133. ‘ 

—-Ss. 64, 65 and 66— Applicability and scope _ 

Occupancy raiyat—Dispossession from plot of 
lcorkar land—Suit for declaration of title and for 
possession from trespasser within 12 years of dis¬ 
possession—Plea of conversion into paddy land 

and acquisition of occupancy rights — Sustainabi¬ 
lity. 

It is not intended by the Chota Nagpur Ten¬ 
ancy Act that an occupancy raiyat should be 
deprived of his land by a person who trespasses 
upon it and converts it into paddy land, unless, of 
course, the trespasser acquires a title by adverse 


C S °64 A NAGPUR TENANCY ACT (1908), 

possession for the statutory period. The Art 
confers occupancy rights on persons to whom 
S. 64 of the Act applies. In a suit by a raiyat 
for a declaration of his title to and for posslssfon 
of a plot of land which he alleged was part of hie 

raiyati holding and from whid, he alleged di - 

possession of himself by the defendant, the latter 
pleaded that he had converted the land which 
was korkar into paddy land and had therefore 
acquired occupancy rights in the same under S. 64 
of the Chota Nagpur Tenancy Act. The suit 

Held, that S. 66 was a bar to the acquisition of 

defence!* lghtS ^ thC dlSputed land and barred the 

Quaere. -Whether S. 65 applied to the land of 
a tenant .(Agarwala and Madan, JJ.) Bara 

Q/fnfnt) n AJWAR ^ Ananda Kajwar 170 I C 
94=10 R P. 74=3 B R. 655=18 Pat L T 275- 
A I.R. 1937 Pat. 367. ' 1 * J75 ~ 

S. 64-A^ occupancy right under another 

!*!/**! A -_’ *1 • P r . f'/tC' F 


* , - - — r —unuer anotnp 

ObTe? of_. If recognised. 

Obiter.— Ihere cannot be the acquisition of an 

occupancy right under another occupanc y raiyaL 

A right of occupancy under a landlord is a ri<dit 

subordinate to him, but if such a right is acaumfd 

fhe 1 rfJht ’fr?" Wh? h i mSe ! £ is an OCcu P a ncv raiyat 

1 f s° acquired is the complete annihilation 

of right of the r tyat and that can only be acquir¬ 
ed after 12 years under the general law So if 
a man trespasses upon the holding of an occu¬ 
pancy ratyat and makes korkar therein he 
acquires no occupancy right even if no application 
for ejectment is made within two years of the 
commencement of the korkar. ( Mahomed Noor 

m i c c. uSJS Ve B iS- I'W 

1937 Pat. 422 ■ 118 — A I -R. 

‘ ~ s - 64—Pardhani village—Right of brnh*;„ 

t0 \r t0 settle fond—Position of pardhan P 

No doubt, a proprietor has a right to settle hi* 
land in any way he likes, but this right is suhier? 
to the right which others have acquired eit he ‘ 
by contract or custom. The position is similar 
to the position of a proprietor who creator 
tenure and thereby limits his right over the ^and 
of such a tenure. Pardhani villages ar “ 

thing like tenures though not exactly so A C 
dhan partakes the position of a tenure P a 

also of a raiyat of a privileged cla«?n ° der and 

the vinaS f° f X M, pa P dhan a nd of the raiyati of 
Ilnrlpr J v hicli the pardhan is the custodian 

Under S ; 64 of the Chota Nagpur Tenancy Act a ‘ 

l S k re . cogni2ed under which raiyats are 
entitled to bring land under cultivation without 

'^ consent of the landlord This clearly shows 
ihat the legislature has recognized custom in 
derogation to the theoretical right of the land¬ 
lord. Where, therefore, the entries in the record 
of-nghts show that the pardhan has a rie-hf 7 
settle the uncultivated lands of the village a d 
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that the raiyats can reclaim the land with his 
permission, the rights of the proprietor to re¬ 
claim the waste lands of the village are subject 
to the consent of the pardhan , and the proprietor 
cannot make a raiyati settlement of the land 
ignoring the pardhan. (Macpherson and Moham¬ 
mad Noor, JJ.) ChandMul v. Naku Manjhj ; 
163 I.C. 24=8 R.P. 623 = 17 Pat.L.T. 467=1936 
P.W.N. 493=A.I R 1936 Pat. 508. 

-Ss. 64 (3) and 67— Person reclaiming land 

belonging to another — If acquires occupancy 
rights. 

A person who prepares a paddy field by reclai¬ 
ming land belonging to another, acquires an occu¬ 
pancy right therein, even though his reclamation 
involved a trespass on the land of the other. 

(Dhavle , J.) Doman Mia v. Gunaram Mahata. 
159 I.C. 350=8 R.P. 274=A.I.R. 1936 Pat 39. 

-S. 69— Tenant transferring holding — Misuse 

by transferee—If incapable of remedy. 

S. 69 of the Chota Nagpur Tenancy Act cannot 
be construed to mean that when a tenant has 
transferred his holding, whatever the nature of 
the use or misuse of it is, it becomes incapable of 
being remedied. It is rather the nature of the 
misuse to which the section is directed and not 
to the person who is guilty of the misuse. If, 
therefore, a tenant transfers his holding to 
another person and the 1 itter builds a house on it 
contrary to the terms of the tenancy, the misuse 
is capable of remedy. ( IVort , Ag C.J.) 

Gorain v. Gnanendra Nath Banerji. 5 is k. 
237=179 I.C. 482=11 R.P. 380=A.I.R. 1939 
Pat. 149. 

-—S. 72 (5)— Scope — Partial surrender of 

holding. 

S. 72(5) contemplates cases of partial surren¬ 
der of a holding by arrangement between a raiyat 
and his landlord. ( Agarwala , J.) Ram Ranjan 
Ray v. Haku Mian. 159 I.C. 490 (2)—8 R.P. 
284=A.I.R. 1936 Pat. 52. 

-S. 74-A— Appointment of village headmen 

—Power of Deputy Commissioner—Surrender of 
tenancy by the last headman—Effect of. 

The Deputy Commissioner can appoint a village 
headman on an application under S. 74-A of the 
Chota Nagpur Tenancy Act, even though the last 
headman had surrendered his tenancy. 1 he 
village headmanship is a tenancy to which an 
office is attached or vice versa and in which not 
only the headman but the raiyats are also inte¬ 
rested. A headman may surrender his own 
interest but he cannot surrender interest of his 
successors nor can he terminate the tenancy and 
deprive the raiyats of their customary right to 
have a headman. (Macpherson and Mohammad 
Noor. J J.) Jagdish Chandra Deo v. Shankar- 
shan BhumiJ. 15 Pat 488=162 I C 582=8 R P. 
552=17 Pat.L.T. 445=1936 P.W.N. 421=A.I. 

R. 1937 Pat. 202. . , .. . 

-S. 74 (a )—Interpretation — Application 

under — Limitation — S. 231, if applicable. 

S. 74 (a) according to ordinary interpretation is 
not dealing with a cause of action at all; it is 
defining the right to apply to the Deputy Com¬ 
missioner to make an appointment of a village 
headman in the event of a vacancy and that appli¬ 
cation may be made either by the landlord or by 
the tenants. It presupposes that there is a custom 
requiring the appointment of a village headman 
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S. 74-A* 

and what is dealt with by the section is not in the 
nature of a litigation or a dispute, but it is the 
calling into operation of an administrative duty- 
on the part of the Deputy Commissioner. It 
would appear, therefore, more natural to say that 
as there is not in the strict sense a cause of action 
under S. 74 (a) but merely a right to invoke an 
administrative operation which may be exercised 
by either the landlord or the tenants, S. 231 is 
incapable of application. Even assuming that 
S. 231 does apply, the right of application under 
S. 74 (a) must be construed as a continuing right 
which endures as long as there is a vacancy. This 
would fit in with the exigencies of the case and: 
indeed with the language of S. 74 (1) which does 
not fix any specific time at which the application 
should be made and accordingly from which the 
period of limitation would run. On the contrary 
the section makes the right of applying condi¬ 
tional on a state of facts, namely where a tenancy 
has been vacated. While that condition exists- 
there is no ground for fixing on any specific 
moment of time. ( Lord IV right ) Jacadishi 
Chandra Deo Dhabal Deb v. Santal. 17 Pat. 
110=172 I.C 649=19 Pat.L.T. 74=1938 O.L R. 
53=1938 P.W.N. 107=1938 A L.R. 71=4 B.R. 
234=1938 O W N. 52=10 R.P.C. 156=67 C. 
LJ 179=32 S.L R. 298=A.I.R. 1938 P.C. 61 = 
(1938) 1 M.LJ.302 (P.C.). 

-(as amended in 1920), S. 74-A—Pradhanf 

—New pradhani if to be treated as ancient pra- 
dhani. 

Pradhani is the cusom of the locality and when 
a new pradhani is formed and treated as the 
ancient pradhani it will be governed by the same 
custom. So where even though certain newly 
formed pradhani were not in existence in 1788,. 
yet these pradhanis will be governed by the same 
custom if they are treated as the ancient Pradhani . 
(Mahomed Noor and Saunders, JJ.) Dernath 
Mahata v. Jag apish Chandra Deo. 15 Pat. 644 
= 165 I.C 378=9 R P. 176=18 Pat L T. 46=3 
B.R. 44=1936 P.W.N. 885=A I.R. 1936 Pat. 
563. 

-Ss. 74-A and 208—Pradhani rights — Nature- 

of—If liable to be sold in execution of decree for 

T Though the pradhans recorded in satwalipis 
arc tenure-holders in their relations to the su¬ 
perior landlord, they are also his permanent 
agents for certain purposes, as for instance, for 
the supply of rasad, etc. They are landlords of 
the raiyats of the village and also their headmen 
and holders of an office and are in this capacity 
their representatives. The raiyats are vitally 
interested in having a pradhan who should be 
their headman according to the prevailing 
custom. This right of the raiyats to have a 
pradhan intervening between them and the 
superior landlord was recognized by the legis¬ 
lature in S. 74-A. This section authorises any 
three or more tenants of the village to have a 
pradhan appointed by the Deputy Commissioner 
in case there is a vacancy and this they can do 
even if there is a pradhan appointed by the land- 
lord. Hence according to this right of the 
raiyats the pradhans cannot be changed at the 
instance of the landlord only and a right in 
which third persons are interested cannot, there¬ 
fore, be sold behind their back. Hence pradhan 



86i 


CHOTA NAGPUR TENANCY ACT (1908), 
S • 74-A. 

rights are not saleable in execution of rent 
decree. ( Mahomed Noor and Saunders JJ ) 

v ' J AGADIS H Chandra Deo. 15 
Pat 644=165 I.C. 378=9 R.P. 176=18 Pat. L 
T. 46—3 B.R. 44=1936 P.W.N 885—AIR 
1936 Pat. 563. ’ oa;, “ A - A - K * 

- —S. 74-A Scope—Appointment of village 

headman-Vacancy arising before enactment of 
section. J 

S. 74-A of the Chota Nagpur Tenancy Act is 
general, and an appointment of a village headman 
can be made even if the vacancy occurred before 

^ 2 °' (Macpherson and Moham¬ 
mad Noor JJ.) Jagdish Chandra Deo z/.-Shan- 
karshan Baumu. 15 Pat 488 = 162 I.C. 582=8 

A.I R 2 o' 2 T ' 445=1936 P W N - 421 = 

A custom recognizing saleability of pradhani 
tenancy cannot be given effect to as such custom 
is by necessary implication inconsistent with 

\ ie n Act< (Mahomed Noor and 
Saunders , JJ.) Debnath Mahata v. Jagadish 
Chandra Deo. 15 Pat. 644=165 I.C. 378=9 R. 
ir. I/O—18 Pat.L T. 46=3 B R 44—1 o T.f. p 

N. 885=A.I.R. 1936 Pat. 563.' 44 ~ 1936 PW - 

——— Ss. ?4-A (5) and 258— Scope-Order of 
C °™ nns 4 s . l ° n g appointing a headman- 

-lilS, A".tmi“ ' w “"“ 

Sub-S. (5) of S. 74-A of the Chota Nagpur 
Tenancy Act does not bar a suit for a declaration 

‘ h „ . ,he ord ?^ of ‘ h e Deputy Commissioner ap¬ 
pointing a village headman under that section is 
without jurisdiction Such a suit is expresslv 

f ;X tted b , y 258 ° r f , the Act - (Macphersonand 
Mohammad Noor, JJ.) Jagdish Chandra v 

S 82 A -8 BP s s 9 B H i ^ M V,' t 5 Pat 488 =162 I C 

at .to? K 'a P 4^I 2 ~ 17 Pa t-L.T. 445=1936 PW 

N. 421=A.I.R. 1937 Pat. 202 . w . 

, .... 7 ® Scope—Custom of non-transfern 

bihtyof dzvamt tineas’—If affected ns Jera- 

;n^ h ! n ? n '. tran - S l erability of ' dwam ’‘ thicas’ is not 
inconsistent with any provision of the ChSta 

Nagpur Tenancy Act and therefore the custom of 

hv^^fi 1 rt, ra T bl M ty ° f ‘ dv X? mi thicas ’ >snot affected 
by S. 76, Chota Nagpur Tenancy Act. ( Mohamad 

a Somar Ham v. Budhu Ram. 171 t r 

115 — 10 R.P. 181=3 B.R. 811=18 Pat L T tvs 
=1937 P.W.N. 446=A.I.R. 1937 Pat 463 7 

~7~ S : ™- 0b j ec ‘<™d scope of—Tenant parting 
with raiyati land—Effect on homestead. 9 

S. 78, Chota Nagpur Tenancy Act, was enacted 
as a protection to the cultivating tenant, so that 
he may not be turned out of his homestead as 

Jong as he holds his raiyati land. If he parts with 
the raiyati land, his tenancy of the homestead 
becomes subject to the ordinary incidents and 
does not suffice to keep up his status as a raiyat 
legislature could not possibly have meant 
that though a raiyat may hold one homestead 
otherwise than as part of his holding as a raiyat 
and use it for carrying on his cultivation, the 
incidents of his tenancy of some other homestead 
held somewhere else for other business shall be 
regulated by the provisions of the Act applicable 
to land held by a raiyat. (Wort and Dhavle JJ.) 
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I.C. 677 = 10 R.P. 138=3 B.R. 748=1937 P w 
N. 649=A.I.R. 1937 Pat. 444. 61 P.W. 

, 87—Suit under—Scope—Decision in—If 

b sion-S. 258 '* /0r declaralion °f tllie and posses- 

The scope of a suit under S. 87 of the Chota 
Nagpur lenancy Act is a limited one. Such a 
suit has to be instituted before the Revenue Offi¬ 
cer, and it must be a suit for the decision of a 
dispute regarding an entry made in, or omission 
from, the record-of-rights. Ther^ is noth “ 
either in Ch. XII or in any of the other provi¬ 
sions of the Chota Nagpur Tenancy Act to justify 
the view that a party can be debarred from inf 
sti uiing a suit in the Civil Court to establish his 
title to and recover possession of his property 
merely because of there having been a proceeding 

“ nder . S - 87 . w ‘ th , regard t0 Such property. The 
record-of-right does not by itself create or ex- 
tinguish title ; it is only a piece of evidence, and 

the provisions of Ch. XII of the Act are intended 
to make it as perfect and immune from attack as 
possible. Under S. 87, a Revenue Officer cannot 
entertain a suit for possession, and the decision in 
a suit under S. 87 will not bar a suit for posses¬ 
sion or other reliefs which the Revenue Officer is 
not competent to grant. The presumption of 
correctness attaching to the record-of-rights 

unH S "°R 7 eC ?- me ^rebuttable after a decifion 
under S 87. Consequently S. 258 does not bar a 
civil suit for possession even though incidentally 
it may have to be shown in that suit that the entry 

m therecord-of rights is not correct, and "he 

consequence of such a suit may be to some extent 
to vary, modify, or even indirectly set aside a 
decision, order or decree of a Deputy Commis 

Ali Luby, JJ.) Gobardha* 

? AH y ft* Lalmohan Kharwar. 15 Pat 22Q _ 

166 I C. 86=9 R.P. 252=3 B R 120~17 pffV 
T. 956=A.I.R. 1936 Pat. 611. ' PatL - 

- S. 139 (4)— Scope—Suit bv landlord to 
restrain occupancy tenant from using land if a 

way £ trim ental to tenancy-jurisdiction of Civil 

A suit by a landlord for eiectincr an ™ 

raiyat for having used the land occupied by him 
a way to render it unfit for purpose of theT. 
ancy is enterta.nable exclusively by the Deputy 

%r”C r “ der S m »>. Chota §SZ 

ClPo” Na" CivTfcom 

an occupancy raiyat for an injunction to regain 

the tenancr^fh^landlord 3 fob detnmental to 
.ait citcaak.atX'SK b ™«”«• 

Sen lfil Gobinda Bhushan 

Pat.'142 I C * 695=8 RP - 469=A.I.R. 1936 

meaning of 9 (4 ^-Applicability-’Trespasser’, 

in ^ e , gisIatur e intended to provide for 

I? S. 139 (4-A), was the class of cases in which 
the person whom it was sought to eject has gone 
upon the land with no sort of right and was a 
trespasser ab initio. So the section would not In¬ 
applicable to the case of persons who were origi¬ 
nally put in possession under a lease. (Wort nt J 
Varnta, JJ.) Kabir Ram v. Giro Mahto. 16 Pat 
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682—19 Pat.L.T. 63 = 1938 P.W.N. 69=174 I.C 
283=4 B.R. 421 = 10 R.P. 497 (2)=A.I.R. 1938 
Pat. 174. 

-S. 139 (5)— Scope -Suit involving question 

of title depending on applicability of Hindu Law 
of Inheritance (Amendment) Act—Jurisdiction of 
Civil Court—If barred. 

The question as to whether a party is entitled 
to avail himself or herself of the provisions of 
the Hindu Law of Inheritance (Amendment) Act 
in support of his or her title is one which cannot 
be decided in a summary proceeding for posses¬ 
sion in a Revenue Court. S. 139(5) of the Chota 
Nagpur Tenancy Act does not therefore oust the 
jurisdiction of the Civil Court from trying a suit 
involving such a question. ( Facl Ali , Khaja 
Mahomed Nuor, James , Dhavle and Varma, JJ.) 
Pokhan Dusadh v. Mt. Manda. 16 Pat. 215= 
167 I.C. 17=9 R.P. 387=18 Pat.L.T. 8=1937 
P.W.N. 22=3 B.R. 291=A.I.R. 1937 Pat. 117 
(F.B.). 

-S. 177— Applicability—Suit commenced 

before Deputy Commissioner but transferred to 
Civil Court — Procedure—Question of title — Ap¬ 
peal — Forum. 

S. 177 of the Chota Nagpur Tenancy Act 
applies only to a case tried before the Deputy 
Commissioner. It does not apply to a suit which 
though it commenced in his Court has been trans¬ 
ferred under the proviso to S. 139 to a Civil 
Court. In such a suit the question of title can be 
determined and an appeal lies to the Judicial 
Commissioner under the ordinary rules of the 
Code of Civil Procedure which govern the pro¬ 
cedure of the Civil Court, and thence to the High 
Court. ( Wort , J) Chintaman Mahtonv. 
Amar Singh. 179 I.C. 954=5 B.R. 324=11 
R. P. 430=20 Pat.L.T. 16l=A.I R. 1939 Pat. 
369. 

-S. 181— Applicability —“ Decree passed. .. 

under the Act”—Meaning of—Decree not execut¬ 
able under S. 208 — Limitation for execution — 
Procedure. 

In order that a decree may be “a decree.... 
passed under the Act," it is not necessary that it 
should be a “rent decree, that is one capable of 
execution under S. 208. There is no basis for 
holding that a decree is not passed under the Act 
unless it is capable of execution by the special 
method set out in S. 208. The Act is a complete 
Code in itself, and it contemplates that all decrees 
passed by the Deputy Commissioner in suits for 
arrears of rent are decrees passed under the Act, 
irrespective of the manner in which such decrees 
may be executed; and the rule of limitation 
prescribed by S. 181 of the Act will apply. If the 
decree cannot be executed under S. 208, the 
decree-holder may, with the permission of the 
Deputy Commissioner, proceed against any other 
property of the judgment-debtor, movable or im¬ 
movable, as prescribed by S. 210(3). It cannot 
be executed by a Civil Court. (Macpherson and 
Fazl Ali, JJ.) Maharaja Pratap Udainatii 
Sahi Df.o v. Baraik Lal Sahi. 15 Pat. 439= 
165 I.C. 959=9 R.P. 241=1936 P.W.N. 669= 
18 Pat.L.T. 36=3 B.R. 112=A.I.R. 1936 Pat. 
615. 

-Ss. 181, 182 and 231 —Construction and 

scope—Decree of Deputy Commissioner — Trans¬ 
fer to Civil Court for execution — Legality — Limi- 
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tation for execution—Application to renew old 
execution. 

S. 182 and the notification regarding maintaina¬ 
bility of an execution case in a prescribed Court 
must be given a wider meaning. It is impossible 
to say that only a Rent Court or a Deputy Com¬ 
missioner can hear proceedings under the Act. 
Hence the transfer of decrees of Deputy Commis¬ 
sioner to Civil Court for execution is legal. But 
when an application for execution is transferred 
to a Civil Court it will not lose its character as a 
proceeding under the Act and will not be govern¬ 
ed by the rules and statutes which regulate the 
procedure of the Civil Court, including the Civil 
Procedure Code and the Limitation Act. The 
limitation for an application to execute a decree 
would be that provided by S. 181, Chota Nagpur 
Tenancy Act, even if the decree has been law¬ 
fully transferred to a Civil Court for execution 
and an application to renew old execution would 
be governed by S- 231. (Varma and Rowland, 
JJ.) Inderjit Nath Sahi Deo v. Maharaja 
Pratap Udai Nath Sah Df.o. 18 Pat. 378=182 
I.C 821=5 B.R. 830 = 1939 P.W N 641=12 R. 
P. 74=20 Pat L.T. 726=A.I.R. 1939 Pat. 230. 

-S, 182 —Decree passed by Deputy Commis- 

I sioner— Transfer for execution—Court to which it 
can be transferred—Civil Court. s 

Under S. 182 of the Chota Nagpur Tenancy 
Act the Deputy Commissioner has jurisdiction to 
transfer a decree for rent passed by him for exe¬ 
cution to another Court; but he can oniy transfer 
the decree to a Court under the Act and not to a 
Civil Court. (Macpherson and Facl Ali, JJ.) 
Maharaja Pratap Upainath Sahai Df.o v. 
Baraik I.al Sahi. 15 Pat 439=165 I.C. 959= 
9 R.P. 241=1936 P.W.N 669=18 P L.T. 36=3 
B.R. 112=A I.R. 1936 Pat. 615. 

- S. 190 (1) —Applicability and scope — Omis¬ 
sion to issue notice under—Execution sale — If 
void. 

Failure to issue a notice required under S. 190 
(1), Chota Nagpur Tenancy Act, is a matter of 
jurisdiction and renders void the subsequent exe¬ 
cution sale. The section applies to all warrants 
or notices, whether against the person or movable 
property or immovable property. ( Courtney- 
Terrell, C.J. and Madan,).) Baraik Ram Go- 
vind Singh v Chowra Uraon. 16 Pat 632= 
1938 P.W N 78=173 I C. 644=4 B R. 315=19 
Pat L.T. 259=10 R P. 430=A.I.R. 1938 Pat. 97. 

-S. 208 — Applicability —Suit for rent — Non¬ 
joinder of some tenure holders—Decree—Nature 
of—Sale in execution—If affects shares of parties 
not impleaded in suit. 

A sale in execution of a decree in a suit in 
which all the tenure-holders were not represented 
is not a sale under S. 208, Chota Nagpur Tenancy 
Act and does not affect the shares in the tenure 
of persons not parties to the suit, although their 
names have not been recorded in the landlord's 
sherister. (Harries, C. J. and Facl Ali, J.) 
Mahomed Murtaza v Cyril Indernath Day. 19 
Pat. 111=12 R.P. 407=185 I.C. 671=6 B.R. 
232=A.I.R. 1940 Pat. 482. 

-S. 208 — Encumbrance — Lease — Patta 

granting all rights in land except right to collect 
rent—Out and out transfer reserving merely quit 
rent—Interest created— If occupancy raiyatt or 
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tenure—If protrcted from avoidance. See Chota 
Nagpur Tenancy Act, S. 5. 18 Pat.L.T. 206. 

-Ss. 208, 213-A and 214— Scope —Ex parte 

rent decree—Sale of holding in execution—Suit 
by raiyat for setting aside on ground of fraud— 
Decree—Finding of fraud throughout the pro¬ 
ceedings—Right of auction-purchaser to compen¬ 
sation—Latter not party to fraud—If material. 

James , /.—The right to institute a suit to set 
aside a sale on the ground of fraud or want of 
jurisdiction is expressly saved by the provisions 
of S. 214 of the Chota Nagpur Tenancy Act. In 
a case where fraud has been proved throughout 
the proceedings in the suit and in the safe, the 
revenue officer cannot be said to have any juris¬ 
diction at all under S. 208 of the Act. Where the 
suit of a raiyat to set aside an ex parte rent 
■decree, and the sale of his holding in execution is 
decreed on the ground of fraud—it being found 
that the proceedings in the suit and in the sale 
were vitiated by fraud and that the raiyat came to 
know of the suit and the sale long after the period 
of limitation prescribed by S. 213 of the Act had 
expired—the auction purchaser is not entitled to 
■compensation by way of equitable relief, even 
though he might not be a party to the fraud. 

Dhavle J. —An execution brought about by the 
fraud of the decree-holder is liable to be set aside 
on that ground even though it is not established 
that the auction-purchaser has participated in or 
has been congnisant of the fraud. S. 213-A of 
the Chota Nagpur Tenancy Act is of no 
avail to the auction-purchaser, because that 
section is confined to cases where a decree for 
rent is set aside under that Act; but a suit for 
setting aside a decree on the ground of fraud, 
though saved by S. 258, is no more a bar to a suit 
under the Act than a suit for a declaration that a 
sale held in execution of a rent decree has been 
fraudulently confirmed and for possession which 
is saved by S. 214 of the Act. ( James and Dhavle , 
J7.) Nitai Dutta v. Ganesh Mahto. 172 I.C. 
147=10 R.P. 289=18 Pat.L.T. 728=1937 P.W. 
N. 780=A I.R. 1937 Pat. 644. 


- Ss. 208 and 213— Scope—Separate pattis 
held by different persons in thicca -Partition of 
thicca recognised by landlord—Suit and decree 
for rent against Hindu widow holding one patti— 
Reversioner holding other patti not impleaded — 
Objection by latter to sale—Maintainability. 

In order to entitle a person to object under 
S. 213 of the Chota Nagpur Tenancy Act to a sale 
in execution under S. 208 on the ground that he 
had not been made a party to the proceedings 
leading to the sale, it has to be demonstrated that 
he was the person who owned the property sold 
immediately before the sale, and also that his ■ 
application is not barred by limitation. The 
•owner of one separate patti in a thicca is not the 
owner of another patti in the same thicca , when 
there has been a partition by metes and bounds, 
; even though there may be a joint liability for rent 
especially when the division has been recognised. 
Nor can a person claiming a right of succession 
as reversioner to the husband of a Hindu widow 
have any vested interest so long as the widow 
lives; he cannot be regarded as the owner of the 
patti held by the widow in that capacity. Such a 
person is not a necessary party to a suit for rent 
^against the widow holding a patti, and cannot 
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object under S. 213 to a sale of the widow's hold¬ 
ing in execution of a rent decree against the 
widow under S. 208. {James and Dhavle, JJ.) 
Bhagwat Prasad v. Sudharsan Bhagat. 16 Pat 
643=172 I.C 115=10 R.P. 279=18 Pat L T 
753=1937 P.W.N. 803=A.I R. 1937 Pat. 621. 

S 210 (2)— Scope — Permission under — 
Grant of—If to be express—If can be implied . 

The permission of the Deputy Commissioner 
required by S. 210 (2) of the Chota Nagpur Ten¬ 
ancy Act is not a mere formality; nor can it be 
implied from the mere fact that the Court allows 
execution to proceed. The section expressly 
requires the permission to be granted for reasons 
to be recorded in writing. It is not given as a 
matter of course. ( Dhavle , J.) Sukra Uraon 
v. Manghi Lal Biswanath Sahai Deo. 180 I.C. 
423=11 R.P. 515 (1)=5 B.R. 405 (1)=19 Pat. 
L.T. 280=A.I.R. 1938 Pat. 464. 

Ss. 211 and 214 — Applicability and scope — 
Rent decree — Execution — Non-joinder of neces¬ 
sary parties—Sale by Revenue Court—Validity- 
Suit to set aside—Jurisdiction of Civil Court. 

If all the necessary parties are not joined or 
represented in the proceedings relating to a sale 
in execution of a rent decree, S. 211 of the Chota 
Nagpur Tenancy Act will not apply and the Re¬ 
venue Court has no jurisdiction to order a sale ; 
consequently S. 214 of the Act is no bar to the 
Civil Court entertaining a suit to set that sale 
aside. {Fazl Ali and Varma, JJ.) Manki Kanak 
Ratan V. Sundar Munda 179 I.C. 834=5 B R 
298=1939 P.W.N. 41=11 R.P. 413=20 Pat.L. 
T. 346 =A.I.R. 1939 Pat. 225. 

* S. 211— Scope—Transferee of holding — 
Failure to get recorded in landlord's sherista— 
Effect on suit under S. 211 (2)—// gives right to 
landlord to treat transferor tenant as representa¬ 
tive of transferee. 

There is nothing in S. 211 of the Chota Nagpur 
Tenancy Act to show that the failure of the tran¬ 
sferee of a holding to get himself recorded in the 
landlord's sherista shall in every case and as a 
matter of law amount to a representation to the 
landlord that in any suit which may be brought 
by him for rent he is to assume that the transferee 
is represented by the old tenant (transferor). 
Nor shall such failure defeat the claimant (trans¬ 
feree) in a suit brought by him under S. 211 (2) 
(corresponding to O. 21, R. 63, C. P. Code). 

( Harries , C.J. and Fazl Ali, J.) Mahamed Mur- 
taza v. Cyril Indernath Dey. 19 Pat 111=12 

§ P * ?° 7=185 I C 671=6 BR 232=A.I.R. 1940 

Pat. 482, 


, and 214 (b )—Deposit beyond 30 

days-Order setting aside sale—If ultra vires— 
Suit to suit aside order—Jurisdiction of Civil 

Where the deposit for setting aside a sale of a 
holding held under S. 208 is made beyond the 
period of 30 days prescribed by S. 212 of the Act, 
the order accepting the deposit and setting aside 
the sale is ultra vires and without jurisdiction. 
S. 214 (b) is no bar to a suit in the Civil Court 
to set aside the order so setting aside the sale. The 
application of S. 212, which is analogous to S. 174 
of the Bengal Tenancy Act, is confined to the 
statutory period of 30 days and a Court passing 
an,invalid order after that period cannot be said 
to be acting under that section. S. 214 (5) does 


867 


QUINQUENNIAL 

CHOTA NAGPUR TENANCY ACT (1908), 

S. 213. J 

not bar the inherent right of the Civil Court to 
set aside a decree or order obtained by fraud 
or passed without jurisdiction. This right is 
expressly recognized in S. 258 of the Act in rela¬ 
tion to orders and decrees passed under the Act. 
(Agarwala and Madan, JJ.) Jainandan Ram Te- 
vvari v. Puria Uraon. 15 Pat 698=3 B R 82= 
1936 P.W.N. 607=165 I.C. 812=9 RP.‘217(2) 
= 17 Pat.L.T. 673=A.I R. 1936 Pat. 590. 

--S. 213—Applicability—Rent decree and sale 

in execution—Suit to set aside on ground of 
fraud—Decree— Claim by auction-purchaser to 
compensation—Sustainability. See Chota Nag¬ 
pur Tenancy Act, Ss. 208, 13-A and 214. 18 Pat. 
L.T. 728. 

-Ss. 213 and 258— Scope—Decree for rent in 

suit against non-tenant—Sale of holding in execu¬ 
tion—Purchase by stranger—Suit by tenant for 
recovery of holding—If barred—Prior unsuccess¬ 
ful application under S. 213— Effect of — Pur¬ 
chaser's right to order of refund. 

Where a landlord brings a suit against a per¬ 
son, who is not his tenant, and obtains a decree, 
and the holding is sold in execution of the decree 
and is purchased by a third person having no know¬ 
ledge of the fraud alleged to have been practised 
by the landlord, a suit by the tenant for recovery 
of the holding is not barred by S. 258, the plaintiff 
merely claiming what undoubtedly belongs to him. 
So also, an application by the tenant to set aside 
the sale under S. 213 is not a bar to the recovery 
of the property. The purchaser of the holding is 
not entitled to an order for refund of the pur¬ 
chase price paid by him and withdrawn by the 
landlord. (Wort, J.) Siiib Char an v. Raghab 
Santal. 182 I.C. 446=5 B.R. 745=12 R.P. 13 
=A.I.R. 1939 Pat. 171. 

--—Ss. 213 and 214— Scope — Rent sale — Appli¬ 
cation to set aside — Dismissal—Subsequent suit 
on ground of want of jurisdiction to sell—If bar¬ 
red. 

S. 213 of the Chota Nagpur Tenancy Act ap¬ 
plies to irregularity or fraud in conducting the 
sale, but has no application to cases where the 
Court has no jurisdiction to sell. The dismissal 
of an application under S. 213 of the Act is no bar 
to a suit under S. 214, on the ground that the sale 
is void as being without jurisdiction owing to the 
omission to issue the notice required under S. 190 
(2). (Courtney-Terrell, C.J. and Madat\, J.) 
Baraik Ram Govind Singh v. Chowra Uraon. 
16 Pat. 632=1938 P.W.N. 78=173 I C. 644=4 
B.R. 315=19 Pat.L.T. 259=10 R.P. 430=A.I.R. 
1938 Pat. 97. 

-S. 214—Scope—Suit to set aside sale in 

execution of ex Parte rent decree on ground of 
fraud—Maintainability—Decree—Right of auc¬ 
tion-purchaser to compensation. See Chota 
Nagpur Tenancy Act, Ss. 208, 213-A and 214 
18 Pat.L.T. 728. 

-S. 215 (3)— Applications to set aside sale 

—Order on — Appeal. 

The terms of S. 215 (3) make it clear that orders 
passed on applications to set aside sales are within 
the section. An appeal therefore lies in such case. 

( Harries , C.J. and Manohar Lall, JJ.) Pratap 
Udai Nath v. Sukhdeo Prasad. 18 Pat. 649= 
186 I.C. 291=12 R.P. 481=6 B.R. 324=A.I.R. 
1940 Pat. 54. 


DIGEST, 1936—1940 868 

CHOTA NAGPUR TENANCY ACT (1908). 

S. 233. 

— : —S. 215 (3 )—Construction and scope—Appli¬ 
cation to set aside sale in execution of rent decree 

—Order on—Appeal and second appeal—Compe¬ 
tency. 

Orders passed on applications for setting aside 
sales in execution of rent decrees fall within 
S. 215 (3) of the Chota Nagpur Tenancy Act, and 
are subject to appeal and second appeal. 

Manohar Lall , J. —The Legislature in enacting 
b. 215, intended to depart from the interpretation 
put upon similar words in S. 47, C. P. Code, the 
language of S. 215 (3) of the Chota Nagpur Ten¬ 
ancy Act is wide enough to make an appeal com¬ 
petent in the case of applications for setting aside 
sales. (Harries, C.J. and Manohar Lall, J.) 
Maharaja Pratap Udai Nath Shah Deo v . 
Sukhdeo Prasad Bhagat. 18 Pat. 649=186 I.C. 

291=12 R.P. 481=6 B.R. 324=A.I R 1940 Pat. 
54. 

— -S. 218 (2)— Rent suit — Preliminary issue if 
suit barred under S. U—Decision in favour of 
plaintiff\ — Appealability. 

S. 218 (2), Chota Nagpur Tenancy Act, allows 
an appeal only where the suit had been tried and 
decided. Where in a rent suit the Deputy Collec¬ 
tor decided as a preliminary issue that the suit 

wasnotbarredunderS.il of the Act and pro¬ 
ceeded with its trial, no appeal lies from his deci¬ 
sion as from a decree, for it did not, so far as the 
Court that made it was concerned, conclusively 
determine the rights of the parties with regard ta 
any of the matters in controversy in the suit. 
Only one issue has been decided and it remained 
to be decided whether the plaintiff was entitled to 
a decree for rent. The position would, of course^ 
be different, if the Deputy Collector had decided 
the issue against the plaintiff and dismissed his 
suit. 1 he plaintiff would then have a right of 
appeal. (Saunders, J.) Ramrachhya Singh v . 
Damar Singh. 8 R.P. 468=161 I.C. 694=A.I. 
R. 1936 Pat. 356. 

S. 233 Construction —“ Date of misuse or 
breach complained of"—Meaning of—Continuing 
wrong—Erection of huts on agaiculturat land— 
Suit for ejectment—Limitation—Starting point — 
Suit filed more than two years after erection of 

huts—If barred—Limitation Act, S. 23. 

There is nothing in the Chota Nagpur Tenancy 
Act inconsistent with S. 23 of the Limitation Act 
which defines the period of limitation in the case 
of continuing wrongs. S. 23 of the Limitation 
Act would therefore apply to suits under the 
Chota Nagpur Tenancy Act, where the latter Act 
is silent as to when time begins to run in the case 
of continuing wrongs. There can be little doubt 
that where wrong is capable of being corrected 
and is not corrected it is a wrong which con¬ 
tinues. The erection and maintenance of huts 
on an occupancy holding, which is not autho¬ 
rised by S. 21 of the Chota Nagpur Tenancy 
Act, is a misuse of that holding which con¬ 
tinues as long as the huts remain standing. 
That is in the nature of a continuing wrong and 
the landlord can maintain a suit as long as the 
misuser continues and within two years after it 
has ceased. The “date of misuse or breach com¬ 
plained of” in S. 233 of the Chota Nagpur Ten¬ 
ancy Act does not mean the actual commencement 
of the misuser and time does not run from the 
date of the erection of the huts. A period of two> 
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years can be calculated from any day during 
which the misuser or breach complained of con¬ 
tinued. (Harries, C.J. and Agarwala, /.) Gaya 
Pra sad S in g h v. Jagdish Chandra. 188 I C 
495=6 B.R. 701=1940 P.W.N. 394. 

- —Ss. 257 and 72 (5 )—Scope and applicability 

Joint landlords Rack receiving his share of rent 
by arrangement—Surrender of part of holding to 
one of landlords entitled to that part—Subsequent 
settlement of that part by that landlord with 
another — Validity. 

Although S. 257 requires that when two or more 
persons are joint landlords, they must act jointly 
in respect to acts required or authorised under 
the Act, the section cannot apply where by arran¬ 
gement between the parties each of the landlords 
is in receipt of his own share of rent, so that 
their possession in law is that of co-owners. The 
fifth sub-section of S. 72, contemplates cases of 
partial surrender of a holding by arrangement 
between a raiyat and his landlord. There can, 
therefore, be no objection in law to a surrender 
of a portion of a holding to the landlords of that 
portion or to a subsequent settlement of that por¬ 
tion with another by those landlords. ( Agarwala, 

J.) Ram Ranjan Ray v. Haku Mian. 159 I C 
490 (2)=8 R.P. 284=A.I R. 1936 Pat. 52. 


c 7/1 a’ 2S 8 — A PP° int ™ en t Of headman under 
/4 -A—Deputy Commissioner failing to find 
existence of custom-jurisdiction of Civil Court. 

If in appointing a headman under S. 74 A, the 
Deputy Commissioner omits to decide the exis¬ 
tence of custom, the omission does not take away 
his jurisdiction to appoint a headman. For, the 
foundation of the jurisdiction of the Deputy 
Commissioner is the existence of the custom and 
not the decision that such a custom existed. It 
is, therefore, competent to the Civil Court to 
examine whether the foundation of jurisdiction 

existed, t.e, whether the custom existed. If the 
Civil Court finds that the custom existed, the 
order of the Deputy Commissioner cannot be 

i n *f r ^ ere j w -^ °P the ground that he 

failed to decide a fact which it was necessary to 

;;. clde if before the appointment could be made. 
\Macpherson and Mohammad Noor, JJ.) Jagdish 
Chandra v. Shankakshan Bhumtt. 15 Pat 
488=162 I.C 582=8 R.P 552=17 Pat L T 445 
=1936 P.W.N. 421=A.I.R. 1937 Pat. 202 

——S. 258—Appointment of headman under S. 

74-A—Deputy Commissioner deciding question o f 

limitation wrongly—Jurisdiction of Civil Court. 

a u 25 ? the Chota Nagpur Tenancy Act no 
doubt does not bar a suit in respect of the appoint¬ 
ment of a headman by the Deputy Commissioner 
under S. 74-A of the AcC if it is instituted on the 
ground of want of jurisdiction. But whether an 
application under S. 74 A for the appointment of 
a headman is barred by limitation or not is a 
matter to he decided by the Deputy Commis¬ 
sioner, and if he decides the question wrongly, 
the remedy is an appeal to the higher authority 
and not a suit in the Civil Court. If a Deputy 
Commissioner makes an appointment which is 
? ut . of time, he cannot be said to exceed his 
jurisdiction and an order passed on a barred 
application is not a nullity or ultra vires. (Mac- 
pherson and Mohammad Noor, JJ.) Jagdish 
Chandra v. Shankarshan Bhumij. 15 Pat. 488 
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=8 R.P. 552=162 I.C. 582=17 Pat L T 445- 
1936 P.W.N. 421=A.IR. 1937 Pat 202 

—^-Appointment of headman tinder S. 
74-A—Finding by Deputy Commissioner as to 
custom—If can be questioned in Civil Court 

^ It r^ hlle x a r Ppointingaheadman und er S. 74-A of 
the Chota Nagpur Tenancy Act, the Deputy Com¬ 
missioner decides that there is a custom of hav¬ 
ing a headman in the village, that decision cannot 
be questioned in a Civil Court, and the Civil 
Court carniot examine the correctness of that 
finding. (Macpherson and Mohammad Noor JJ } 
Jagd ish Chandra Vt Shankarshan Bhumit 
I 5 Pat. 488=162 I.C. 582=8 R.P. 552=17 pit*' 

202 * 445=1936 P W N * 421=A.I.R. 1937 Pat'. 

: S - Construction and scope—Decision 
in suit under S. 87—Subsequent civil suit for 
possession or reliefs not grantable by Revenue 

a r, S-^ ba i r ^at 5 |l9 CHOTA 

——-S. 258—Scope—Order setting aside sale of 
holding on deposit bejond the period of 30 days 
—Suit to set aside—Jurisdiction of Civil Court— 
c barred. C ee Chota Nacpur Tenancy Act 
Ss. 212 and 214 ( b ). 17 Pat.L.T. 673. ’ 

S. 258 Scope Sale of holding in execu- 


a t r . 7 ^ ~‘luiuiiig in execu- 

'°" °, f d ? cree , for rent Passed against person not 
tenant Suit by tenant for recovery of holding 
against stranger purchaser—Bar of-Unsuccess- 
ful application to set aside sale—Effect of. See 
Chota Nagpur Tenancy Act. Ss 213 amh 
A.I.R , 1939 Pat. 171. ’ ^ J AND 2S8 ‘ 

——-S. 265-Scope—Sale by Deputy Commis¬ 
sioner m execution of rent decree—Suit against 
certified purchaser—Maintainability—If barred 
by S. 66. C. P. Code. See C. P. Code, S 66 18 

Pat.L.T. 397=A.I.R. 1937 Pat. 324 

CHRISTIAN MARRIAGE ACT fXV OF 
1872), Ss. 4 and 77 —Scope—Marriage solemnised 
by Registrar having authority—False declaration 
as to age of one party and as to residence—If 

r ™id erS marn ° 9e t,le 9°l and liable to be declared 

. A marriage solemnised by an official authorised 

II i t .u IS r^ s ^ ect ca J lnot be declared void under S 4 
of he Christian Marriage Act. The fact that one 
of the parties induced the Marriage Registrar "o 
solemnise the marriage as the result of a false 
declaration as to the age of the other party to the 

marriage and as to their residence! does not 
render the marriage illegal (I en/h r f 5 

Varadachariar jJ Lala^"Gokuldas* vSlnt 
Kantaraj. I.L.R. (1938) Mad 113—174 T^ 
195=10 R.M. 674=1937 M W N 1 f)54—4fi T 
4|1=A.I.R 1937 Mad. 8954i^V mS 

CINEMATOGRAPH ACT (II OF 1918)— 
Scope—Cinema in city of Calcutta within Cor- 

Furthp 11 1 ‘ Pol 'ce licence taken for— 

7,1 A* h T c / n f f. f rom Corporation under Munici- 

Act S 391 ° 40 g C t W y N 4| 7 CALCUTTA MuNICIPAL 

Po I cYx IL « PROCED URE CODE (VIII OF 
1859), S. 260 — Applicability—Auction-purchase 
made under Code of 1859—Suit to declare benami 
after Code of 1908—Maintainability. See C P 
Code (V of 19C8), S. 66. 40 C.W.N. 470. 

——— S. 269— “Certified purchaser”—Meaninq oi 

The words “certified purchaser” in S 269 nf 
the C. P. Code of 1859, which has to be strictly 
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construed cannot be held to include the heirs of 
the certified purchaser. (Ran, J .) Manir Ahmad 
v. Munshi Obedal Haque. 40 C W.N. 470. 

-(V OF 1908)— Arbitration — Interference — 

Wrong view as to what constitutes misconduct — 
If a ground. 

The scope of S. 115, C. P. Code, is very limited 
and the High Court cannot interfere in revision 
merely because the lower Court has taken mis¬ 
taken view as to what does or does not constitute 
misconduct on the part of the arbitrator. 
( Puranik.J .) Kesholal v. Laxman Rao. 1940 
N.L J. 393. 

- ‘Scheme underlying—Body and schedule — 

Relation between — Conflict — Preference. 

The C P. Code must be regarded a whole and 
it came into being as a whole as its first section 
will show. The scheme was to make the body of 
the Code confer jurisdiction and the schedules to 
detail the mode in which that jurisdiction is to be 
exercised. Therefore, if there is any conflict 
between the body and the schedules the former 
must prevail. (Stone, C. J. Grille and Bose, JJ.) 
Rempayal Munnalal v , Sheodayal I.L.R. 
(1939) Nag 250=183 I.C. 128=12 R.N. 43 (2) = 
1939 N.L.J. 228=A.I.R. 1939 Nag. 186 (F.B.). 

—;——Scope of — Provisions, if subject to those of 
Limitation Act. 

The provisions of the Civil Procedure Code are 
subject to the provisions of the Limitation Act. 
Both Acts are general Acts and are in pari 
materia. The two Acts therefore must be read 
together and must be treated as complimentary of 
each other. (Thom, C. J., Iqbal Ahmad and 
Bajpai, JJ.) Durag Pal Singh v. Pancham 
Singh. I.L.R. (1939) All. 647=1939 A W.R. 
(H C.) 498=1939 A L J. 522=12 R A 98=1939 
O.L.R. 472=183 I.C. 242=A.I.R. 1939 All. 403 
(F.B.). 

——S. 2 — Judgment—After preliminary decree, 
decree-holder filing application for final decree 
and judgment-debtor filing application for exten¬ 
sion of time—Two applications heard together — 
Diary note rejecting prayer for extension and 
ordering final decree to be drawn up—If amounts 
to judgment. 

A preliminary decree for sale was passed in a 
mortgage suit in 1934. Early in 1935, the Court 
had before it two applications, one by the judg¬ 
ment-debtor asking for more time to pay off the 
decretal amount and another by the decree-holder 
for a final decree for sale. The two applications 
were heard together and on 8th May 1935 the 
Judge recorded in the diary a note as follows: 
"No enlargement of time can be given : Draw up 
•final decree as applied for by the decree-holder. 
The typed decree form which was filled up did 
not contain at the bottom the usual note "given 
under my hand and seal, this day", etc. The Judge 
signed that form on the reverse and put 29th 
June 1935 as the date of signature. On 25th June, 
1938, the decree-holder applied for the sale of the 
property. 

Held, that the diary note of 8th May 1935, was 
a judgment within the meaning of S. 2 and the 
decree which had no date of its own must by 
virtue of O. 20, R. 7 be held to be dated on the 
day on which the judgment was pronounced, i.e. t 
8th May 1935 and hence the execution application 
of 25th June 1938 was time barred. (Baguley, J.) 
G. M. Eusoofza S. V. S. T. Chettiar Firm. 1940 


C. P. CODE (1908), S. 2. 

Rang.L.R. 72=183 I.C. 894=12 R.R. 119=AI 
R. 1939 Rang. 294. 

--S. 2 (2)— Applicability to Agra Tenancy 

04). 5 1938 A AL.J E 63 ANCY ^ ^ 249 AND 3 ' 

S. 2 (2)— “Decree”— Calcutta High Court 
Original Side Rules, Ch. 26, R. 50-Reference 
by Registrar—Opinion of Judge on— Appeal. See 
Letters Patent (Calcutta) Cl. 15. 

e „ 40 C.W.N. 1264. 

- o.2 (d) —“Decree”—Application for ascer¬ 
tainment of mesne profits under O. 20, R. 12— 
Order rejecting—If decree. See Court-Fees 
Act (as amended in Madras), Sch. II, Art 11 
49 L.W. 652. 

S. 2 (2) — Decree — Appeal memo, stamped 
after limitation, under an extension of time—Dis¬ 
missal as time barred . 

Where an appeal presented with insufficient 
stamp was after the period of limitation stamped 
with the full fee on an extension of time by the 
Court, a dismissal of the appeal as time barred is 
a decree within the meaning of S. 2 (2), C. P. 
Code. ( Pollock , J.) Sonba Kfshao Sonar v. 
Rodrigues. 177 I.C. 505=11 R.N. 142=1938 
N.L.J. 155=A I.R. 1938 Nag. 322. 

S. 2 (2)—‘Decree’—Conditional decree in 
pre-emption suit—Subsequent order dismissing 
suit for default—Appeal. See C. P. Code, S. 115 
— Other remedy open. 41 P.L.R. 381. 

- S. 2 (2) —Decree—Decision holding that 

court-fee paid sufficient—Appeal. See Court- 
Fees Act, S. 12. 63 C.L.J. 16. 

--;S. 2 (2) and O. 43, Rr. 9 and 11 —Decree- 

Dismissal of appeal before admission. 

Obiter. —It is the nature of the order and not 
the stage at which it is passed that must deter¬ 
mine its character as a decree within the meaning 
of S. 2, C. P. Code. An order dismissing an 
appeal as being time-barred before it has been 
admitted or registered is a decree. ( Biszvas , /.) 
Suduansu Bhusan Pandey V. Matho Bibi. 176 
I.C. 361=11 R.C. 92=42 C.W.N. 72=A.I.R. 
1937 Cal. 732. 

- —Ss. 2 (2) and 148— “ Decree"—Dismissal of 
suit—Order directing plaint to stand rejected on 
default of payment of deficient court-fee zoxthin 
fixed time — Appeal—Time given by appellate 
Court for payment of court-fee—Payment zvithin 
such time — Sufficiency—Plaint if to be deemed 
rejected for non-payment zvithin time fixed by 
trial Court—Powers of appellate Court to extend 
time. 

An order rejecting a plaint in case of non-pay¬ 
ment of deficient court-fee is a decree as denned 
by S. 2 (2), C P. Code, and an appeal lies from 
that order. Where the trial Court, while dis¬ 
missing a suit, on the merits, directs that on 
failure of the plaintiff to pay the deficiency in 
court-fee within a certain time, the plaint should 
stand rejected, ana on appeal the plaintiff makes 
good the deficiency in court-fee within the time 
allowed by the appellate Court, it cannot be said 
that there was no decree on the merits from which 
an appeal would lie because the plaintiff failed to 
pay the court-fee within the time allowed by the 
trial Court. Once the appeal was filed, the power 
of the trial Court to extend the time for payment 
under S. 148, C. P. Code, which it could do before 
the filing of the appeal, is gone, and thereafter, 
the appellate Court which becomes seized of the 
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case can give an extension, under the powers con¬ 
ferred upon it by O. 41, Kr. 32 and 33, C P. Code. 
It the court-fee is paid within the extended time 
given by the trial Court, there is sufficient com¬ 
pliance with the order for payment of court-fee 
and the plaint cannot be regarded as having been 
rejected under the order of the trial Court. 
(Ganga Nath, JJ) Kashi Kurmi v. Bansraj 
Kurmi. 174 I.C. 298-10 R.A. 564=1938 ALR 

26 l = r 1 ^ 37 A L J - 134( 5=1938 A.W.R 13 (H C ) 
=A.I.R. 1938 All. 150. V ' 

--— Ss. 2 (2) and 96— “ Decree ” —Essentials of 
— Matters vi controversy in the suit"—Meaning 
of—Partition suit by son against father—Aliena¬ 
tion of some items of property by father pending 
suit—Preliminary decree—Application for allot¬ 
ment of alienated properties to father—Order 

rejecting—Appealability. 

When after the preliminary decree and before 
the final decree in a partition suit by a son against 
his father an application is made to the Court 
praying that certain items of property alienated by 
the defendant pending suit should be allotted to 
the defendant so that the alienee may not be dis¬ 
turbed in his possession, an order rejecting that 
application is not a decree and is not appealable, 
as it does not deal with a matter in controversy in 
the suit. ( Mockett and Krishnaswami Ayyangar. 
JJ.) Nandesam Chowdari v. Balakrishnama 

I L R (1940) Mad. 394=50 L.W. 
541=1939 M.W.N. U21=A.I.R. 1939 Mad. 

~ Ss ; j P an< ^ 47 — Decree—Fight between 
judgment-debtor and decree-holder auction pur¬ 
chaser—Order — Appeal. 

The case of a judgment-debtor when he is 
fighting with the decree-holder auction-purchaser 
falls under S. 47 and an order passed against the 
judgment-debtor is a decree under S. 2 (2) and 
as such appealable. ( Stone t C.J. and Puranik, J.) 

7i^e^T MABI C o^ Ganpatrao Yadorao. I.LR. 

a i r! mS a” I c - 6,3=11 E N 1S5 = 

. , ? &)—“Decree"—Memorandum of ap - 

i ej f c S'?- n f° r non-compliance with O. 41, R. 

It cannot be laid down as a universal 
proposition that an order rejecting a memorandum 
of appeal under O. 41, R. 3, C. P. Code, for 

^°, as to be * n accordance with 

u-u ,S „ ap P ealable> °nly in those cases in 
which it finally disposes of the disputes between 

the parties would be appealable as a “decree” 
O. 43, R. 1 does not provide for an appeal from an 
order rejecting the memorandum of appeal for 
non-compliance with O 41, R. 1. ( Wort and 

Varma, JJ.) Ramdhari Ahjr v. Khedu Ahir 
17 Pat. 245=177 I.C. 326=4 B.R. 814=11 Rp' 
146=A.I.R. 1938 Pat. 461. 

S. 2 (2 )—“Decree*'—Mortgage decree for 
sale—Application by prior mortgagee under O, 34, 
R. 12, C. P. Code—Order allowing—If decree— 
Appeal—Applicant not party to suit — Effect. 

. An order passed under O. 34, R. 12, C. P. Code, 
is not appealable at all. Such an order, though 
made after full enquiry, cannot amount to a 
decree as defined by S. 2 (2), C P. Code, espe¬ 
cially when the prior mortgagee who applies for 
an order under R. 12 is not a party to the suit in 
which the property has been directed to be sold 

Worwxll.J.) Thalupullamma v. Mangamma 
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170 I.C. 932=10 R.M. 248=1937 M.W.N. 353= 
45 L.W. 646=A.I R. 1937 Mad. 554. 

— — S. 2 (2) and (14 ^"Decree"—“Order"— 
Distinction—Dismissal of appeal under O. 41, R. 
11 (1) ana (2)— Second appeal — Appeal summarily 
dismissed after hearing appellant—No judgment 
—Effect—Dismissal—If ceases to be a “decree." 

The essence of the distinction between a decree 
and order seems to be in the nature of the deci¬ 
sion, whether it is an adjudication of a particular 
kind or noC rather than in the manner of its ex¬ 
pression. Since the words “formal expression” 
appear in both the definitions, S. 2 (2) and S. 2 
(14) the presence or absence of a formal expres¬ 
sion cannot be the true criterion of the difference 
between a decree and an order. The dis-. issal of 
an appeal under O. 41, R. 11 (1), C P. Code, is a 
decree and appealable as such, whereas the dis¬ 
missal of an appeal under O. 41, R. 11 (2) is not. 
The dismissal under R. 11 (1) has, so far as the 
Court pronouncing it is concerned, the finality 
which is an essential ingredient of a decree as 
defined in S. 2 (2) ; and in substance it expresses 
an adjudication, within that definition to the 
effect that the appeal is without merit. In dis¬ 
missing an appeal under R. 11 (1) of O. 41, C. P. 
Code, the appellate Court is not required by law 
to write a judgment, though it would be better 
to give reasons for the dismissal. Even if the 
appellate Court only says “Heard. The appeal is 
summarily dismissed,” that is sufficient. The dis¬ 
missal is none the less a decree open to second 
appeal, provided the other conditions are satis¬ 
fied. In so dismissing the appeal, the appellate 
Court must be held to have intended to accept 
the finding of the trial Court on the question at 
issue. (Rowland, J.) Jamuna Prasad Rai v. 
Rajballam Rai. 169 I.C. 359=3 B R. 558=10 
R.P. 9=18 Pat L T. 321=1937 P.W.N. 340=A. 
I.R. 1937 Pat. 349. 

~*S. 2(2)— Decree—Order amending decree 
under Ss* 151 and 152 —Not appealable—Revision. 

An order of amendment of a decree made 
under Ss. 151 and 152, C. P. Code, does not in 
itself amount to a decree and is not appealable. 
An application for revision is therefore maintain¬ 
able against the order of amendment. ( Lokur. 

T *A ax ^c N *V a 2 ade \ Vm Mar uti Rambhau. 
* 84 5=41 Bom.L.R. 800=A.I.R. 1939 

xsom. 389. 

T S. 2 (2) “ Decree"—Order by appellate 

c T‘ un fl r , 0 / 41 PA ref r in ° to «««/&« 

—Appealability—Ss. 47 and 96. 

No appeal lies from an order passed by an 
appellate Court under O. 41, R. 5, C. P. Code, 
refusing to stay execution of the decree under 
appeal, pending disposal of the appeal. Such an 
order is not a decree as defined by S. 2 (2), nor is 
it an order passed by a Court of original jurisdic¬ 
tion within the meaning of S. 96, C. P. Code. It 
does not also fall under S. 47, C. P. Code, as it 
cannot be said to nave been passed by a Court 
executing the decree. ( Sen t J.) Raichand v . 
Tanibai. 180 I.C. 34=11 R.B. 276=40 Bom. L. 
R. 1198=A.I.R. 1939 Bom. 65. 

7 — 7 “S. 2 (2)— ‘Decree* — Order discharging de¬ 
fendants — Appealability. 

A lambardar brought a suit against certain per¬ 
sons for recovery of the amount of revenue paid 
byhim to the Government arid for a charge on 
the property in their hands. The Court found 
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th a t there could be no charge on the property in 
the hands of some of them and therefore dis- 
cfl |-rged them from the suit. 

that t,ie order discharging the defendants 
irom the suit was a final adjudication of the 
mos important point of issue between the parties 
and therefore amounted to a decree within the 
meaning of S.2 (2) and was appealable. ( Vivian 
nose, /.)Chetanlal Purshottam v G. S. 

Nag T 233 75 I C ‘ 33=11 R N * 22=AIR - 193 8 

“ *S. 2 (2) “ Decree”—Order dismissing exe¬ 

cution for non-prosecution—Appeal— Revision. 

,. ° . a Ppeal lies with reference to an order 

directing an execution case to be dismissed for 
non-prosecution. Such an order does not fall 

scope of those sections of the C P. 
Code, which relate to appealable orders, nor can 
it be .said to be a decree. Such an order is in the 
nature of one for dismissal for default and is 
open to revision. {S. K. Glwse and lidgley , 77.). 
Amarendra Nath Mullick v. Balai Chand 

Cal AT 267 162 I C ‘ 777=8 R C - 652=A I R * 1936 

7 2 ( 2 ) “ Decree”—Order rejecting appeal 

for non-payment of additional court-fee — Appeal¬ 
ability — O. 43, R. 1. 

No appeal lies against an order rejecting a 
momorandum of appeal for non-payment of 
additional court-fee demanded. Such an order 
is not a decree as defined by S. 2 (2). C. P. Code ; 
nor is it made appealable under O. 43, K. 1, C. P 
Code. The remedy of the party is by way of 
revision. {Stone, C.J., Bose and Gruer, 77.) 

,A L A JI £ humnaji v - Mst - Muktarai. I.L.R 

106=173 I C. 329=10 R.N. 298= 
1938 N.L.J. 1=A.I.R. 1938 Nag. 122(F.B.). 

2 ( 2 ) ~~ “Decree” — Order rejecting 
appeal for insufficiency in court-fee without 
giving tune to make up deficiency-Appealability. 

An order rejecting a memorandum of appeal 
on the ground that it is insufficiently stamped as 
soon as the deficiency is brought to the notice of 
the Court and without giving the appellant any 
time to make up the deficiency is clearly a 
decree as defined by S 2 (2). C. P. Code, and is 
appealable as such Such a rejection is not a 
rejection in any of the circumstances specified in 
any of the clauses of O. 7, R. 11, C. P. Code, in 
which cases alone R. 13 of O. 7 will apply. 
{Dhavle and Agarwala. JJ.) Pam Savvari Kuer 
v. Motiraj Kuer. 1939 P.W.N. 162=17 Pat 

Rat XT - 885=11 R.P. 220=178 I C. 150 
=5 B.R. 59=A.I.R. 1939 Pat. 83. 

S.2(2)—* Decree *— Order rejecting memo- 
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is therefore appealable; as such the High Court 

has no jurisdiction to interfere under S. 115. 
{Lodge, J.) Debendra Nath Sadhu Khan i;. 
Rai Ram Protap Chamaria. 167 I.C. 167=9 
R C 6 5l=41 C.W.N. 182=AI.R. 1936 Cal. 812. 

“ , s - 2 (2)— Decree—Order that cross objec¬ 

tion abates—If appealable. 

An order that a suit abates is appealable as a 
decree That being so, it would seem that an 
order that an appeal abates is also appealable as 
a decree and if so there is no reason why an 
order that the cross objection abates should 
not be held to be a decree for the same reasons. 
(a tone, C. 7. and Clarke, 7.) Phrushottamdas v. 
DeokaRan. 181 I.C. 411 = 11 R.N. 459=1938 
N.L.J. 399=A.I.R. 1939 Nag. 39. 

~Z~j S. 2 ( 2 )— "Decree”—Order under S. 47— 
Ureter allowing amendment of execution petition 
—Appealability—S. 47. 

- 1 * r in execution under S. 47, C. P. 

Code, is not a decree within the meaning of S. 2 
( 2 ) so as to be appealable. The order to be 
appealable, must amount to a final adjudication, 
conclusive as regards the Court expressing it, 
determining the rights of the parties. It is well 
settled that no appeal lies from an interlocutory 
order which is only in the nature of a finding. 
An order by the executing Court giving the 
decree-holder leave to amend his execution peti¬ 
tion by inserting a prayer for attachment of 
immovable property on an application made 
after 12 years from the date of the decree, is 
only an incidental and interlocutory order and 
not a final order. An appeal from such an order 
is incompetent. {Venkatasubba Rao, 7 .) Bf.eran- 
kutty v. Mammu. 164 I C. 217=9 RM 96= 
1936 M.WN. 1220=44 L.W. 99=A.I R.' 1936 
Mad. 623=71 M.L.J. 256. 

—S 2 (2)— 'Decree'—Order under O. 21, 
R- 90— Second appeal. 

A J* order passed on an application under O. 21 , 
K. 90, C. P. Code, is not a decree, the order being 
due from which an appeal is provided under 
O. 43, R. 1 {]), and no second appeal lies from 
such an order. ( Sulaiman, C.J. and Bennet , 7.) 

ii E r B, T^ AR .. AN Lal v - Kushlal Rai Ratan Lal. 
166 1 C 654=9 R . A . 292=1936 A.W.R 869= 

1936 A L J* 959=193 6 All.L.R. 934=A.I.R. 1936 
All. 763. 

'S* 2 (?)— Decree—Order under O. 21, R. 93 


randum of appeal as deficient court-fee was not 
paid. 

The rejection of a memorandum of appeal on 
the ground that the deficient court-fee has not 
been paid is not a decree and no further appeal 
lies from it. {Middleton, J.C. and Mir Ahmad. 
•d.J.C.) Mukarab Khan v. Rab Nawaz Khan. 
163 I.C. 462=9 R. Pesh. 3=A.I.R. 1936 Pesh 
140. 

" Ss. 2(2), 115 and 144— Decree—Older 
rejecting application for restitution on ground of 
limitation if decree and appealable—High Court, 
power of, under S. 115. 

A rejection of a prayer for restitution under 
S. 144 on the ground of limitation amounts to a 
decree, and the order dismissing the application 


—Appealability—Ss 47 and 144. 

An order under O. 21, R. 93, C. P. Code, is not 
open to appeal. It is not a decree and is not an 
order falling under S. 47 or S. 144, C. P. Code. 
(Broomfield and Divatia, 77.) Gangadhar 

v * Balwant Kashirao. I.L.R. 

Bom - 370=42 Bom.L.R. 367=A.I.R. 
1940 Bom. 210. 

S. 2 (2) and O. 22, Rr. 3, 4 and 11—Order 


that cross-appeal has abated—If a decree and 
appealable. 

An order that a suit abates is appealable as a 
decree. It would seem that an order that an 
appeal abates is also appealable as a decree and 
if so, there is no reason why an order that the 
cross-objections abate should not be held to be 
a decree for the same reason. There is no 
doubt that such an order conclusively determines 
the rights of the parly concerned on his cross- 
objections. {Stone t CJ. and Clarke , J.) Puru- 
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SHOTTAMDAS V. Deo KARAN. I.L.R. (1940) Nag. 
324, 

S. 2 (2) Preliminary decree — What 
■amounts to—Partition decree . 

Where a compromise provided for a division of 
the property according to the respective share of 
the parties as per their degree of relationship and 
in effect not only declared the rights of the 
several parties in the property, but also required 
further proceedings to be taken before the plain¬ 
tiffs could get the relief claimed, it was held that 
it amounted to preliminary decree of partition. 
(cia-ul-Hasan and Yorke t JJ.) Chintamani 
Tewari v. Bhagirathi. 14 Luck. 223=177 I C 
556=1938 O.W.N. 916=11 R.O. 52=1938 OL' 
R - 430=1938 O A. 688=A.I.R, 1938 Oudh 229. * 

S : 2 ( 2 ) ‘"Rejection” of a plaint—Meaninq 

/ 1 a. La* — t. L _ I I • S~-* . • • • . ^ 
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iTr, r by a PP el late Court calling on plaintiff- 
appellant to pay court-fee due on plaint in trial 

‘ latnil ff allowed to sue as pauper hut 
appealing paying court-fee—N on-payment of 
c °urt-fee on plaint—Rejection of appeal—Legality 
—C- P .' Code ’°.7 % R.n< < c). ^ 

Rejection’’ referred to in the definition of a 
decree in S. 2 (2), C. P. Code, is such rejection 
as is permissible under the Code. Before an 
order can amount to a “rejection" it must be a 
rejection authorised by some provision of the 
Code. If a plaint or a memorandum of appeal is 
rejected for a cause for which the Code does not 
empower the Court to do so, it will not be a 
decree as defined by the Code, though the Court 
may use the word “reject” in disposing of the 
suit or appeal. O. 7, R. 11 ( c ), C P. Code, con- 
templates only cases in which the court-fee on the 
piamt or the memorandum of appeal, as the case 
may be, is not paid; it has no application to a 
case in which though the court-fee payable on the 

SnSl/ 11 ! 11 u 0i appeal has been P ai d» the plain¬ 
tiff appellant has not paid the court-fee on the 

bavin S b jen allowed to sue as a pauper 

originally, and his suit having been dismissed 

-eventually on the merits. The memorandum of 

appeal in such a case cannot be said to be written 

Cmirt P r Per ' n . suffic, ently stamped. The appellate 
* canno * m such a case reject the appeal for 
non-payment of court-fee due on the plaint in 
accordance with an order by it, because it has no 

power to make the order for payment of that 
court-fee. ( Niamatullah, J .) Amba Shankar v 
Mst. Sheoti. 168 1C. 676=9 R A 666-1 LR 
(1937) All. 484=1937 A.L.R. 389=1937 ALT 
171=1937 A.W.R. 113=A.I.R. 1937 All 280 

- - Ss * 2 (3) and O. 21, R. 10 —Scope— 

Decree-holder and “holder of a decree'*—Mean¬ 
ing of—If synonymous— Right to execute decree 

—Decree obtained henami in name of another— 
-Kignt of real owner to execute . 

There is no provision in the Code of Civil 
-Procedure which allows a person to come for- 
ward and claim to execute a decree on the ground 

.at he is,the real owner of the decree as being 

lu j and sub stance the holder of the decree and 
the decree-holder mentioned in the decree is a 
mere non-entity and a benamidar. A person who 
is not a decree-holder as defined by S. 2 (3), C. 

*’ j 10< J?’ and wbo is neither the holder of a decree 
under 0.21, R. 10, nor a person to .whom the 
• ecree has been transferred by assignment or bv 
■operation of law under O. 21, R. 16, C. P. Code, 

.as not entitled to execute the decree. There is no 


C, P. CODE (1908), S. 2. 

difference between a decree-holder as defined by 

rV oi ■r> ar A tbe holder of a decree referred to in 
O. 21, R. 10 ( Harries , C. /. and Fazl AH, J.) 

Satyendra Narain v- Wahiduddin Khan 186 

J; 355=12 R.P. 491=6 B.R. 357=21 Pat.L T. 
146=A.I.R. 1940 Pat. 472. # 

Ss. 2 (11), 50 and 53 and 0.21, R. 22—- 


-— B / » ~ ^ UI1U w. ^JL, XV. - 

Decree against Hindu father—Attachment of joint 
family property in execution—Subsequent insol¬ 
vency and death of father—Application for exe¬ 
cution against sons — Latter, if “legal representa¬ 
tives"—Whole property—If vests in Official 
Assignee. 

Plaintiff having obtained a money decree against 
one/.attached the joint family properties of/ 
and his two sons who constituted a Hindu un¬ 
divided family. Objections having been raised 
to other attachments on other properties, plaintiff 
was directed to file suits to establish her right to 
attach them. She (plaintiff) then filed a suit 
against one of the sons /. Pending these the 
firm in which / was a partner was adjudicated 
insolvents, the plaintiff’s case being that / s name 
in that partnership represented the joint family 
of himself and his two sons, /subsequently died, 
and later plaintiff got a decree in the suit against 
/ s son declaring that the property in that suit 
was joint family property. Plaintiff then applied 
under 0.21, I\.22, C.P. Code, to implead the 
Official Assignee and J's sons as his legal repre¬ 
sentatives and to execute the decree against / 
against them. The sons objected and contended 
that on the insolvency of /, as partner of the firm, 
the Official Assignee became his legal representa¬ 
tive and that they were not liable to be brought 
on record as his legal representatives. 

Held , (1) that the definition of the term “legal 
representative” in S. 2 (11), C. P. Code, was not 
exhaustive, as that definition was merely of the 
ordinary meaning of the term, and that it 
should be qualified by S. 53 of the Code; and 
having regard to the provisions of Ss. 50 and 
53, C. P. Code, the sons were the “legal repre¬ 
sentatives” of their father /, for the purposes 
of O. 21, R. 22 and should therefore be brought 
on record as such for the purpose of execution 
of the decree against the joint family properties ; 
(2) that on the insolvency of the father /, the 
only property that vested in the Official Assignee 
was the right, title and interest of the deceased /, 
and that the sons’ right, title and interest in the 
Joint ancestral estate did not vest in him, although 
by suitable proceedings the Official Assignee 
could avail of their interests in the joint family 
estate for the benefit of the creditors of the in¬ 
solvent father; (3) and consequently it was 
necessary that the sons of / should be brought 
on / e cord as his legal representatives under S. 50 
and O. 21, R. 22, C. P. Code, although it would 
r a y? to ke proved as a matter of fact that they 
k° ld any property as mentioned in S. 53, C. P. 

nta ’ B AI PreMABAI v. JlVANDAS. 

R B - 281=38 Bom.L.R. 977=A. 

I.R. 1 936 Bom. 456. 

—S. 2 (11) — Executor—When becomes legal 

representative. 

Ordinarily a grant of probate refers back to 
the date of the death of the deceased and the 
executors become the legal representatives from 
the time of the death. (Weston.) Kishan Lal 
v. Kanhaiya Lal. 1938 A.M.L.J. 91. 
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— — S. 2 (11) —Legal representative—Claim as 
—/ osition as regards a rival claimant. 

Where a person, not in possession of the pro¬ 
perty of a deceased person, claims it as the legal 
representative of that person, the fact that a rival 
claimant has not taken possession of the property, 
cannot assist him to claim as legal representative. 
His duty is to take possession of the estate. 

(IVort , /.) Jadunath Mitra v. Isar Jha. 178 
I.C. 198=5 B.R. 65=11 R.P. 229=A.I.R. 1939 
Pat. 47. 

-S. 2 (11) —Legal representative—Decree 

against holder of impartible estate for cotnpensa- 
tion in lien of specific performance—Death of the 
holder and devolution of estate on his son — 
Decree, if executable against him as legal repre¬ 
sentative. 

Where a decree for compensation in lieu of 
specific performance is passed against a holder of 
an impartible estate and on his death the estate 
devolves on his son, he is legal representative of 
the deceased judgment-debtor and the decree 
could be executed against the estate. {Stone, C.J . 
and Bose, J .) Rao Bhimsingh v. Gangaram. 
1940 N.L.J. 275. 

-S. 2 (11) —“Legal representatives”—Mean¬ 
ing of—Joint Hindu family—Death of manager 
—Surviving coparceners—If legal representa¬ 
tives. See Negotiable Instruments Act, S. 8. 

40 Bom.L R. 964. 

-S. 2 (11) — Legal representative—Member 

of a joint Hindu family. 

There is no doubt that in a joint Hindu family 
the law of inheritance does not apply to the joint 
family property, and on the death of a copar¬ 
cener the property passes to the remaining co¬ 
parceners by right of survivorship; but even in a 
joint family a coparcener may be possessed of 
separate property which will be governed by the 
law of succession and in such a case a member of 
the joint Hindu family can be added as legal re¬ 
presentative under S. 2 (11), C. P. Code. {Thom, 
C.J ., Alsop and Ganga Nath, //.) Ram Ucraha- 
jha v. Ganesh Singh. I.L.R. (1940) All. 153= 
186 I.C. 542=12 R.A. 412=1940 O.L.R. 132= 
1940 A.L.J. 32=1940 A.W.R. (H.C.) 45=A.I.R. 
1940 All 99 (F.B.). 

-S. 2 (11) — Legal representative—Mere in¬ 
termeddling with estate — Sufficiency. 

Mere intermeddling with the estate of a deceas¬ 
ed person would not give the intermeddler the 
status of a legal representative. ( Pollock, J.) 
Balkisan v. Mst. Jatnahai. IX.R. (1939) Nag. 
526=177 I.C. 531=11 R.N. 146=1938 NX.J. 
168=A.I.R. 1938 Nag. 298. 

--S. 2 (11 )—'Legal representative*—Person 

who is not lawful heir. 

Where a mortgage decree-holder has died 
leaving her daughter as lawful heir and collaterals 
who are not lawful heirs, the collaterals cannot 
be considered to be legal representatives of the 
deceased within the definition of that term given 
in S. 2 (11) if they are not shown to be in posses¬ 
sion, of the property which is the subject of the 
mortgage. Moreover, even if they are in posses¬ 
sion the definition cannot help them. Because a 
person who has merely managed to obtain unlaw¬ 
ful possession of the property of a deceased 
person should not be entitled to execute decrees 
in favour of the deceased on the strength of such 
possession, when he is not the lawful heir. A 
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person who intermeddles with the property of at 
deceased person has been probably included in 
the definition of a * legal representative* in the 
Civil Procedure Code merely to enable persons 
who wish to obtain relief against the property to 
proceed against it in the hands of such a person. 
This cannot affect the substantive rights of the 
lawful heirs. A.I.R. 1924 All. 717, Rel. on. (Bhide r 
J.) Jai Kishen Das v. Karimuddin. 41 P LR. 
814=A.I.R. 1939 Lah. 321. 

- S 2 (11)— Legal representative—Scope of 

the definition—If restricted to legal heir — Co¬ 
parcener getting property by survivorship—If 
covered by definition. 

In order to be a legal representative under 
S. 2 (11), C. P. Code, it is not necessary that a 
person should be a legal heir of the deceased 
person. The last portion of the section is wide 
enough to cover the case of a coparcener who 
gets property by survivorship on the death of a 
coparcener who sues or is sued in a representa¬ 
tive character. {Ganga Nath, J.) Gyan Datt v. 
Sada Nand Lali.. 174 I.C. 307=10 R.A. 560= 
1938 A.LR. 264=1938 AX.J. 66=1938 A.W.R. 
(H.C.) 58=A.I.R. 1938 All. 163. 

- S. 2 (11) — Scope—If controls O. 22, R. 5 — 

Intermeddler—Right to be impleaded in prefer¬ 
ence to true legal representative. 

When more than one person claim to be the 
legal representatives of a deceased, the Court 
under O. 22, R. 5, C. P. Code, is required to decide 

which of the rival claimants is in fact the legal 
representative. An intermeddler with ihe estate, 
though a “legal representative” as defined by S.2 
(11), C. P. Code, is not entitled to be prefened to 
a person who is found to be the true legal repre¬ 
sentative. {Aganvala, J.) Suraj Prasad v. 
Lukher Kuer. 180 I.C. 812=11 R.P. 540=5 B. 

R. 495=1938 P.W.N. 803=A.I.R. 1939 Pat. 
117. 

-S. 2(11)—Suit against wrong legal repre¬ 
sentative—Decree—Binding nature of—Duty of 
plaintiff in such cases. See C. P. Code, S. 50. 40 
PX.R.25. 

-S. 2 (12)— Construction — 1 Wrongful * r 

meaning of. 

The word ‘wrongful’ in S. 2 (12) of C. P. Code 
is used in a special sense. It does not mean pos¬ 
session whicn is wrongful for all purposes. It 
only means that the person who has no right to 
possession as against the party claiming it, is in 
wrongful possession as against that party for 
certain purposes including mesne profits, but not 
wrongful for all purposes. {Bose, /,) Ramnath 
Hajarimal v. Mohanlal Radhakisan. 181 I.C. 
106=11 R.N. 424=1939 NX.J. 2l=A.I.R. 1939 
Nag. 23. 

-S. 2(12) -Mesne profits—Interest—Proper 

rate. % . r . 

When there is no mention as to the rate oi in¬ 
terest that should be allowed on the amount of 
mesne profits, nor is there any stipulation in the 
contract bearing on the subject the rate is in the 
discretion of the Court but that discretion should 
proceed on sound principles. The rate of inte- 
rest depends on a variety of circumstances, but 
in the absence of special circumstances, which 
would justify the Court to award a higher rate 
of interest, interest at a uniform rate of 6 per 
cent, per annum is the reasonable rate of interest 
which should be allowed for the whole period 
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during which the person entitled to mesne profits 
was deprived of the use of the money which was 
due to him. In the absence of a statutory pro¬ 
vision or a special contract, there is no reason to 
make any distinction between the rate of interest 
payable on mesne profits up to the date of deli¬ 
very of possession and the rate of interest there¬ 
after and there is no valid ground for awarding 
interest at a higher rate during the period prior 
to such delivery of possession and at a lower rate 
thereafter. A I R. 1935 P. C. 49, Rel. on. (Sir 
Shadi Lai.) Kf.darnath Goenka v. Maharaj 
Kumar Babu Bageshwari Prasad Singh. 64 I. 
A. 240=16 Pat. 382=168 I.C. 145=1937 O L 
R. 260=1937 A.W.R. 1017=39 Bom.LR 782= 
1937 A.L.J. 1051=41 C.W.N 809=1937 P W 

N \.1 3 t 4 Tx 9 , R PC 265 =65 C.L.J. 374=3 B.R. 470 
=46 L.W. 67=1937 O.W.N. 694=1937 ALR 
353=31 S.L.R. 360=1937 M.W.N. 712=18 Pat. 
L.T. 401=A.I.R. 1937 P.C. 143=(1937) 2 M L 
J. 202 (P.C.). 

~~ ]-S. 2 (12) Mesne profits—Liability for — 

Auction-purchaser — Position, with reference 
to. 

'I'^ mere ^ fact that possession was obtained 
through the instrumentality of the Courts, by an 
auction-purchaser would not avail either the 
decree-holder or the auction-purchaser as against 
persons who were not parties to the decree. So 
far as they are concerned the rule of caveat emp- 
tor applies and the suction-purchaser even 
though a stranger to the decree under which he 
purchased, would have to yield up possession 

rp, , ^ was not a party to the decree, 

i hat being so the rule about mesne profits could 
not be otherwise. (Bose, J.) Ramnath Hata- 
rimalz/. Mohanlal Radhakisan. 181 I C 106 

Nag 2*3 N ‘ 424=1939 N L J- 21=A.I.R. 1939 

-S. 2 ( 12 )— Possession referable to title as 
purchaser at revenue sale—Liability for mesne 
profits. 

A large number of proprietors, who owned 
specific but undivided shares in a mahal, availed 
themselves of the provisions of the Bengal Land 
Revenue Sales Act, with the result that the Col- 
lector opened separate accounts with theni in res* 
pect of their liabilities for the payment of their 
shares of the land revenue. A large area of the 
estate, however, remained ijmali or joint share, 
and the owners of the ijmali share were still 
jointly liable for the payment of the land revenue 
in respect of it. In 1901 there was an arrear of 
land revenue payable in respect of the joint share 
and the Collector then sold the share by auction. 
The appellant’s father purchased the same at 
auction and took possession in 1902. Thereupon 
the respondents with some of their co-sharers in 
the joint share brought a suit in the Civil Court 
for the annulment of the sale and for possession 
of the property sold. They obtained a decree for 
possession with mesne profits. In 1876 some pro¬ 
ceedings for the partition of the mahal were 
commenced but were not concluded till 1908. The 
respondents were awarded on partition three 
villages in lieu of their share in the mahal. The 
respondents had 6 annas and odd interest in these 
three villages which were put to sale in 1901 and 
purchased by the appellant’s father and the 
remaining interest stood to their separate 
account. The appellant’s father on purchase 
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took possession of the whole of one of the three 
villages only and not of the other two. In 1915- 
the appellant was entered as co-sharer in respect 
of 6 annas share in the three villages, while the 
respondents were entered as co-sharers in respect 
of remaining interest. On obtaining the decree 
in the suit, the respondents sought to execute the 
decree and obtained possession of the land in 
1908. They further sought to recover the mesne 
profits. 

Held, that during the period from 1908 when 
the partition was completed and the time when 
the appellant was recorded as co-sharer in 1915,. 
the possession of the appellant of the village in. 
question was referable only to his title as pur¬ 
chaser at the revenue sale and he received profits 
on that basis only, and not as a trespasser. The 
appellant was therefore liable to the respondents 
for the mesne profits of the whole of the village 
he was in possession during the period mentioned 
above. (Sir Shadi Lai.) Kedarnath Goenka v. 
Maharaj Kumar Babu Bhageshwari Prasad' 
Singh. 64 I.A. 240=16 Pat. 382=1937 A.L.R. 
353=168 I.C. 145=1937 O.L.R. 260=18 Pat.L. 
T. 401=41 C.W.N. 809=1937 P.W.N. 434=9 

R. P.C. 265=65 C.L.J. 374=3 B.R. 470=46 L. 
W. 67=31 S L R. 360=1937 M.W.N. 712=1937 
O.W.N. 694=39 Bom. L.R. 782=1937 A.W.R. 
1017=1937 A.L.J. 1051=A.I.R. 1937 P.C. 143= 
(1937) 2 M.L.J. 202 (P.C.). 

-S. 2 (12)— Wrongful possession — If implies 

possession obtained by improper Act. 

It is not necessary that possession in order to 
be wrongful for purposes of a claim for mesne 
profits, must have been obtained in consequence 
of some improper Act. (Bennet and Verma, JJ.) 
Tulsi Ram v. Gobind Singh. 184 I.C. 91=12 R. 
A. 175=1939 R.D. 292=1939 A.L.J. 433=1939 
A.W.R. (H.C ) 344=A.I.R. 1939 All. 529. 

—■—S.2(17) (e)—‘Public officer’—Agent of 
Railway Company—Railway* Act, S. 131. See 
Evidence Act, S. 124. 43 C.W.N. 664 

-S. 2 (17)—Elected member of Provincial 

Legislature—If public officer. See C. P. Code,. 
O. 21, Rr. 48 and 46— Salary of M.L.A.— Liabi¬ 
lity to attachment. 69 C.L.J. 267=43 C.W.N. 
512. 

-S. 2 (17) (g) and (h)—‘Public officer’— 

Court of Wards manager. See C. P. Code, S. 80. 
43 C.W.N. 1212. 

-S. 2 (17) (h) —Public officer—Liquidator of 

a Co-operative Society—If one. See C. P Code. 
Ss. 80 and 2 (17) (h). 1939 N.L.J. 215. 

-(Second Amendment Act IX of 1937), 

S. 3 Insolvency case—If a proceeding arising 
out of suit. 

An insolvency case cannot be described as a suit 
or any proceeding arising out of it within the 
meaning of S. 3. (Mukherjea and Biswas, JJ.) 
Jnanendra k’uMAR Z/. Akash Chandra. 177 1.. 
C. 352=11 R C. 233=A.I.R. 1938 Cal. 325. 

-S. 3 (17)—-Public officer—Liquidator of 

Co-operative Society appointed by Registrar of 
Co-Operative Societies. See C. P. Code, S. 80; 
52 L.W. 131=(1940) 2 M.L.J. 241. 

—-—Ss. 4 and 9 — Money attached by order of 
Criminal Court —Declaratory suit in Civil Court 
— Maintainability. 

Where certain Jagir money is attached by a 
Magistrate for realisation of arrears of main¬ 
tenance due under an order under S. 488, Cr. P_ 
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Code, a suit in the Civil Court for a declaration 
that the money attached is not liable to seizure, 
attachment or sequestration in satisfaction of an 
order of the Criminal Court is not maintainable, 
as the Civil Court has no jurisdiction to go into 
the matter. (Tek CJiand, J.) Natha Singh v. 
Mt. Bachint Kaur. 39 P.L.R. 100—169 I C 
944=10 R.L. 65=A I.R. 1937 Lah. 367. 

-S. 6 — Scope—Incidental issue in suit as to 
property of value exceeding pecuniary jurisdiction 
of Court—Power to try. 

There is no warrant in the Code for saying that 
a Court cannot try incidentally an issue as to 
property the value of which is beyond its juris¬ 
diction. All that S. 6, C. P. Code, says is that no 
Court shall have jurisdiction over suits the value 
of which exceeds the limits of its pecuniary 
jurisdiction. It is the valuation of the suit and 
not of an incidental issue raised by the defence 
which determines the jurisdiction. ( Mosely , /.) 
A.M. K.M. Chettyar Firm v. Ma Shwe Ein. 
169 I.C. 933=10 R.R. 40=A.I.R. 1937 Rang. 
219. B 


-S. 6— Scope of —* Suits' if includes proceed¬ 
ings in execution. 

S-6. C. P. Code, governs the whole Code, th?t 
is to say, the word ‘suits' means not only all 
proceedings up to the stage of decree, but in¬ 
cludes, proceedings in execution. Its position, 
appearing as it does under the part headed ‘preli¬ 
minary' indicates that it is designed to govern the 
whole Code. (Stone, CJ. and Bose. J .) Nil- 
kanthrao v. Krishnarao. 1940 N.L.J, 244. 

-S. 9— Bar of civil suit—Burden of proof — 

Ozuner of land—Infringement of right by acts 
done under colour of statute—Suit for declaration 
—If barred. 

Where person's right as owner of land is in¬ 
vaded by proceedings taken under colour of a 
statute he is entitled to sue in a Civil Court for a 
declaration of his right and for an injunction to 
protect it. Where the statements in the plaint 
sufficiently comply with the provisions of O. 7, 
R. 1, sub-Cl. (/), C. P. Code, the terms of S. 9, C. 
P. Code, lay down a general rule in favour of the 
jurisdiction of a Civil Court and the burden of 
proof is on the party who maintains an exception 
to the general rule. (Venkataramana Rao, J) 
Seesai Odayar v. Swaminatha Iyer. 165 I.C. 
508=9 R.M. 266=44 L.W. 334=1936 M. W. N. 
300=A I.R. 1936 Mad 522=71 M L J. 227. 

S. 9 Bar of suit—Right of landlord to 
recover balance of transfer fee—Suit to enforce 
—Maintainability—B. T. Act, Ss. 26-J and 188, 
proviso (1). R. T. Act, Ss. 26-J and 188, 

Proviso (1). ^63 C.L.J. 105. 

S. 9 —Denial of right of inheritance—Cause 
of action. 

A suit merely to declare a person an heir does 
not lie. A.I.R. 1928 Lah. 831, Rel. on. Plaintiff 
alleged in the plaint that the widow of A who 
upon the death of her husband took only a life 
tenancy in her husband’s property, colluded with 
defendant 3 and that he had got his name entered 
in the column of ownership in the Municipal 
register, as owner of some of the property with 
the object of depriving the plaintiff of his share 
in the property of A which would come to him 
after the death of the widow. The plaint further 
stated that the widow had been asked to admit 
plaintiff’s right of succession on her death but 
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she did not agree and hence the plaintiff had 
brought the suit for a declaration that the entries 
in the column of the ownership in the register 
should be null and void. 

Held, that the denial of plaintiff’s right of in¬ 
heritance as evidenced by the entries did not 
furnish a cause of action and hence the suit was 
liable to be rejected. (Dalip Singh and Sketnp, 
JJ.) Ghui.am Mohy-ud-din Mt. Ruqiya. 41 
P.L.R. 615=A.I.R. 1939 Lah. 158. 

- S. 9 —If bars suit against Municipality for 

recovery of tax illegally recovered. See U. P. 
Municipalities Act, S. 164 and C. P. Code, S. 9. 
1939 A.W.R. (H.C.) 230. 

—- 7 -S. 9— Jurisdiction conferred by—Provincial 
Legislature , if can take away. 

S. 9, C. P. Code, itself postulates the barring of 
jurisdiction of Civil Courts by a competent legis¬ 
lature with respect to particular class of suits of 
a civil nature. It is, therefore, open to a Provin¬ 
cial Legislature to bar the jurisdiction of Civil 
Courts with respect to particular class of suits, 
provided in doing so it kreps itself within the field 
of legislation confided to its charge and does not 
contravene any provision of the constitution Act. 
(Iqbal Ahmad, Bajpai and Mohammad Is?nail, 
JJ.) Atiqa Begam v. Abdul Maghni Khan. 
188 I.C 586=3 Fed.L.J. (H.C.) 83=1940 A.W. 

R. (H.C.) 208 = 1940 A.L J. 274=1940 R.D. 135 
=A.I.R. 1940 All. 272 (F.B.). 

-— S. 9 —Jurisdiction—Mahant of math—Dis¬ 
qualification or removal for bad behaviour— 
Power of Civil Court. See Religious Endow¬ 
ment — Math. 39 Bom.L.R. 867. 

- S. 9— Jurisdiction of Civil Court—Removal 

of Mahant from religious duties. See C. P. Code, 

S. 92. 44 C.W.N. 177 (P.C.). 

-S. 9 —Municipal Committee vested by 

statute with power to improve drainage—Its act , 
if can be questioned in Civil Court. 

Where a Municipal Committee is invested by 
statute with power of executing works for im¬ 
proving the drainage of the town, it is for the 
Committee to determine as to how the work can 
best be done, and any act done or intended to be 
done by it in furtherance of this object can only 
be questioned in a Civil Court if it is shown that 
the Committee is not acting bona fide or that the 
act complained of is oppressive, wanton and 
capricious. (Tek Cliand , J.) Chatar BhuJ v. 
Municipal Committee, Bhawani. 172 I.C. 336= 
10 R.L. 298=39 P.L.R. 480=A.I.R. 1937 Lah. 
252. 

-S. 9— Order of Revenue Courts—Suit to 

declare as without jurisdiction—If lies. 

No civil suit lies for mere declaration that a 
decree of a Revenue Court was without jurisdic¬ 
tion. (Bennct, J .) Jit Singh v. Ghetlu. 182 

I. C. 911=12 R.A. 66=1939 R.D. 363=1939 A.L. 

J. 382=1939 A.W.R. (H. C.) 404=A. I. R. 1939 
All. 446. 

-S. 9—Provision for special remedy—If bars 

right of suit. , ... 

Where a right of action exists, a suit is main¬ 
tainable to enforce that right independently of the 
special remedies provided by the Code. ( Cornish , 
J.) Ramayya v. Komarappa. 160 I.C. 209= 
1935 M.W.N. 1207=8 R.M. 614=43 L.W. 262= 
A.I.R. 1936 Mad. 421. 
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“——?• ?—Revocation of probate—Suit for— 
Jurisdiction of High Court. See Letters Patent 
{Calcutta), Cl. 12. I.L.R. (1940) 1 Cal. 14. 

• 7 * Statutory body—Infringements of civil 
nghts of—Remedy—Jurisdiction of Civil Court. 

I he District Board in whom the property in 
respect of public streets, is vested, in however 
limited a manner, have a right to see that their 
civil rights in respect of these are not affected by 
the use of those roads, by persons who have not 
<>btained the necessary authority or permission. 

r S , uc t ij re I ?° reason wh y the District 
Board should not bring a suit for damage caused 

to its roads by the unauthorised use. ( Horwill , 

/.) President District Board, Kistna v 

77 a I V C t > 126 ^ 11 RM - 252=1937 
1 MX J 391 3 (2) — AIR - 1938 M ad. 227=(1938) 

777 9 for a declaration that certain 

debts shown by a debtor as due to creditors are 

retrain 8 n Ctlt, ? US an . d for an injunction to 
a L n r the a “ e ^d creditors f rom proving their 

Court—Tf r? th r^ bt £ oncili ation Board—Civil 
sudi J/it Tip 5 " barred from entertaining 

Act (VII of 0F Indebtedness 

act ( V II of 1934), S. 21 (a) (,). 39 P.L.R. 891. 

7 77^* 9 T*. xt °f a civil nature' 1 —Claim hv 

temple archakas to prostrate twice before deitv 

f° rbid ^9 archakas to 

?4?-Vh ate \°7 th n once on f >ain of dismissal— 

Suit by archakas—Maintainability. 

. A SU d t , archakas of temple who are heredi¬ 
tary officeholders and temple servants to establish 

I'deitfwliiir 05 ^^ thems elves t^ce^before 
memorial ?,„* y b ? e " doln S from time im- 

memorial, is one of a civil nature. The art nf 

R S al and I 

418=a!lr!? 939-MaTwf' 19Q =SsT M.W.N. > 
• 9 “Suit o f civil nature”—Claim to Veda- 1 

A suit in which a claim is made in resDect of p f 
rel.gmus office, called Vedafiarayanam mfras to l 
which certain emoluments and honours appertain 
is a suit of a civil nature, and can be taken P coKni- o 

zance of by the Courts. (Venkatasubba Rao^nd tl 
Abdur Rahman, J/.) Aiyanachariar v Sata- w 
gopachariar. 189 I.C. 190=1939 M W N ill— r 
A.I.R. 1939 Mad. 757, ' ’ 418 ~ £ 

f.„ J'i.’TSl? tLtSLsTli-JXT’f, i 

5KE2, % LIT “ ;j 

maTwP ^ 1 • ( T OU , rtS have . no i u r isdicti °n to decide L 
?/ nt H aI ex cept in so lar as a decision on I. 

lion ? r? . 1S * ^ccessary incident to the deci- ^ 

1V1 W ht - The general rule is that L 

estahf b L g 5 0 e f a l- right to worshi P is conceded or — 
established, the Courts will not endeavour to lay te 

down the ntual which is to be followed, nor wig p Q 

Z P rescri b e the manner in which the worship I; 
*J h b « condu cted. Certain members of the Sen- ha 
1 community in a village sued to establish cai 

a oublir n t° Wn i aS ^ appu Katt f i an d Diparathana in .as 
a public temple. It appeared that the claim relat- inc 
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f j? certain ritual observances in the cummunal 

T festival, but neither the right to worship nor the 

right to any office or perquisites attaching thereto 
vu was in issue. 

Held, that the suit was not a suit of a civil 

?u tU r e and c 8 V;J i j 0t therefore be entertained by 
er the Court. ( Wadsworth , J.) Narayana Mu- 

k 1F ?o L L^/? E r RIYA Kalath1 Mudali. 185 I.C. 239= 
by 524=1939 M.W.N. 273=49 L W 295= 

lot AXR ? 1939 Mad. 494=(1939) 1 M.L.J. 199, 

)r V , ^.9—Suit of "civil nature”—Dispute as to 
ct mode of placing jewel with mark on deity—Suit 

ed in respect of—If lies. * 

ll, A dispute as to the way in which a particular 

^ lth a particular mark should be placed on 
5/ the God or Goddess in a temple, is one in respect 

?. tn y la . matter of religious observance and no 

right of a civil nature is involved in it. A suit in 

1 " ,?n S f C c o f i. u £ h a matter is not maintainable 

U AT S 6 9 >, R * Code. (Venkatasubba Rao and 
to Abdur Rahman, JJ.) Aiyanachariar v. Sata- 

il A.« H 1939 R Ma 1 d 9 7 I 5?: 19 ° =1939 M ' W ' N ' 418 = 

, ~ S - 9 r~Suit of a "civil nature"—Dispute as 

>S r propriet y ,°f placing natnam or mark on 
Godhead—Jurisdiction of Court. 

y A question as to whether a particular namam 
y ° r ™ark should be placed on the Godhead is at 
o pest one pertaining to religious ritual and as such 
- ^ excluded from the cognizance of a Civil Court. 

; f °. a L low lt: to be tried would amount to an abuse 
' °L th ^° Cess ° f the Court - (Venkatasubba Rao 
h ? t Abdur Rahman, JJ.) Aiyanachariar v. 

e JATagopachariar. 189 I.C. 190=1939 M.WN. 

s 418=A.I.R. 1939 Mad. 757. 

~ 9 Suit of “civil nature”—Right of wor - 

» A suit does not cease to be one of a civil nature 

1 5 ec ?? se ln or .d er to decide it, the Court has to 
> oecide questions as to religious riles or cere- 

1 m u- ni u S, t ^be right of worship is a civil right 

which the Court will take cognizance of. (Ven¬ 
katasubba Rao and Abdur Rahman , JJ.) Aiyana- 

Satagopachariar. 189 I.C. 190= 
1939 M.W.N. 418=A.I.R. 1939 Mad. 757. 

9 “7^“J? of a “civil nature”—Right to 
pest—Right to lead horse on particular 
festival m temple—If office or mere honour—Suit 
m res pect o f—Maintain ability. 

One test which is necessary to constitute an 
office is a corresponding compellable duty : but if 

whiVh Sen ll here 1S ^ n ° office but only an honour 
which cannot be made the subject of a suit by 

reason of S. 9, C. P. Code. A right to lead a 

eveTthat ‘T 1 ” festiva > a temple when- 
tobe^ri/ht ? ^ performed, cannot be held 

able d„ 7 v h .u" ° ffice> * hen there is compel- 
C/nwL he p , a , rt of the claimant. (Leach, 

i'Ss PZ?l yya ’ -f-) t Ramaswami Goundan z,. 

Lakshmana Redw I L.R. (1940) Mad. 40=186 

W N 7qT a R t^- 633 =50 L.W. 206=1939 M. 

L J 420 ~ A LR ' 1939 Mad ' 886 =( 1939 ) 2 M - 

7~ 7T 8 ' j Suit of a "civil nature”—Service in 
mple and prayer—Right to stand in Particular 
position Suit to declare — Maintainability. 
it is unquestionable that the Civil Courts in India 
nave no ecclesiastical jurisdiction and that they 
cannot decide questions of ritual except in so far 
as the decision of such questions is a necessary 
incident to the decision of civil rights. It is well 
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established that a right to worship in a narticu- 
lar temple is a civil right and that a right to per¬ 
form a religious office to which obligations and 
emoluments are attached is also a civil ri^ht Tt 
has been recognised that the Court in adjudicat¬ 
ing on a right of worship ora right to a reli¬ 
gious office not infrequently is obliged to decide 
ncidentally questions of ritual; but it follows 
that the Court will not, on a mere pretence that a 
nght to worship has been infringed, arrogate to 

itself a jurisdiction which it does not possess to 

prescribe forms of prayer, rights to religious 
precedence and questions of that nature The 

have neither the prayer nor the duty 
*.° ( S* t ' rn P t to draft a prayer book fora temple 
A Ciy Court cannot aiso be required to declare 
the rights of persons to stand in any particular 
show of the congregation. ( Wordsworth , J) 

l”.« 2=AIK 1939 Vm 

~ ?• f-Suitof a “civil nature"—Suit to de¬ 

clare right to first honours at a festival in a 
temple-—Maintainability. 

A claim to first honours at a festival in a tem- 

n* * 3 ngh i a disniry or Precedence and 

hi \ . re ? arded as a r ‘ght of civil nature, 
whether it is in a temple or elsewhere so long as 

it was not attached to an office. A suit in res- 

pect of such a right is not maintainable. (Pand- 

rang Row and Abdul Rahman, JJ ) Thathacha- 

,, INlVASARAr,HAVA Ivenc.ar. 173 I C 986 

« 459=1938 M.W C N. 18 

174~ A IR ' 1938 Mad 334 =(1938) 1 M.L.J. 

- -S. 9 —Suit of "civil nature"—Temble 

honours—Right to obtain theertham and honours 

civfi a suit U ar ° rder ° f P recedence —‘f subject of 

The right to obtain theertham or honours in a 
particular order of precedence in a temple is not 
a civil right which can be enforced or declared in 
a Civil Court. (Pandrang Rao, J.) Sri Embf.ru- 
manar Jeer Swamigal v. Hindu Religious En- 

S^ M f?L B 2 ARD ' Ma p r aS. 166 I.C. 256=9 R.M. 
355—1936 M.W.N. 954=44 L W 539—A I R 
1936 Mad. 973=71 M L.J. 588. ' ' SJ9 - A 1 K 


—rZnr~ S r ecialtr J b ' l ^ al a b foiled by statute 

Civil Court s jurisdiction. 

Where a special tribunal, out of the ordinary 
course, is appointed by an Act to determine ques- 

Aof 1 W tC> r ' ghts wh , lchare the creation of that 
Act, then, except so far as otherwise expressly 

fnrr° F ^ e L essar dy implied, that tribunal's 

*f dlC deter, 3i 1, ] e tllose Questions is ex- 

elusive. (Roberts, C.J., Dunkley and Bround, 

JJ .) f l.C. Dey z;. Bangalee Young Men’s Co- 
opera ti ve Credit Society, Ltd. 178 I.C. 674=11 
K.K. 259=1939 Rang.L.R. 50=A I R 1938 
Rang. 392 (F.B.). ‘' 1938 

~ 9—Taxation by local self-governing 

body—Jurisdiction of Civil Court. v 

Suits are of civil nature if they are suits bet¬ 
ween subject and subject dealing with civil rights. 
A suit for a declaration that the assessment of 
town-tax by a Panchayat is illegal and ultra vires 
is not between subject and subject but between 
a subject and a branch of a Local Self-Govern¬ 
ment and it does not deal with civil rights but it 
deals with a question of taxation, and as such is 
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not asuitof civil nature and Civil Courts have 
jurisdiction in a suit of that nature. 27 Cal 849 
Dist. ( Sulaiman , C.J. and BennetJ.) Sheo Narain 
v. 1 own Area Panchayat, Chhibraman. 193S 
R r « 1 T 209 “ 1936 AL J- 33=1936 A.W.R 
117~ 159 1 C * 897=8 RA - 523=A I.R. 1936 All. 

9 * “ Office’’—Right to lead horse 

and hold Kalasum at Amman festival and to 

receive honours—If office—Absence of financial 

remuneration or other duties attached—If mate - 
nal—Suit chiming such rights—Maintainability. 

ci c , to a , to * ea d a horse and the right 
of holding a kalasam at the time of an Amman 

festival, by persons who are not temple servants, 
ami to receive as reward for these religious 
offices the honours, such as ceremonial gifts of 
pansupari before any other worshippers received 
t iem, 1S a claim to an office within the meaning 
° f the explanation to S. 9, C. P. Code. The fact 
tnat the claimant does not receive any remunera¬ 
tion or any financial value or that the office may 
be in abeyance whenever no festival is being held 
or that it has no other duties attached to it cannot 
prevent it from being the performance of the 
duties of an office. A suit claiming the said 
rights is therefore maintainable under S. 9. 
{King, /.) Ramai.ingachi Reddi v. Ei aya- 
perumai. Goundan. 1937 M.W.N. 143 (2)=1Q< 

1 c - 684=45 L W - 384iAIR - 

--; S *. 10-—^/)/>/ica6i7i/y- Court in which pre¬ 
viously instituted suit pending—If should be com¬ 
petent to grant relief claimed in later suit—“Relief 
claimed If refer to earlier suit or later suit. 

ror the application of S. 10, C. P. Code, it is 
necessary that the Court in which previously 
instituted suit is pending must be a Court of 
jurisdiction competent to grant the relief claim- 
ecl in the subsequent suit. The words “relief 
dajmed in the section should apply to the suit 
which is to be stayed and not to the earlier suit. 
{Pandrang Row, J.) Somasundaram Chettiar 

n.y E ? KATASUnnAYYA - 177 X -C. 102=11 R.M* 
248=1938 M.W.N 353=47 L.W 525=A I R* 
1938 Mad. 602=(1938) 1 M.L.J. 873. 


S. 10 Applicability—Parties neither same h 
nor litigating under same title. 

Where the parties to the two series of litiga¬ 
tions are not the same and they are not suing 
under the same title, either of the suits could 
not be stayed under S. 10, C. P. Code. ( Darling , 
o.M. and Mehta, J.M.) Ram Lal v. Nawal Kis- 
hore. 1938 R.D. 935 (1)=1939 A.W.R. (B.R.) 
60. 

;-“S. IQ—Applicability and scope—“Matter in 

issue Meaning—Suit and appeal concerning 
same plot of land but in respect of rents of diffe¬ 
rent periods—Stay—If to be granted. 

Ihe provisions of S. 10, C. P. Code, are man¬ 
datory in character and when the facts of a parti¬ 
cular case involve the operation of that section,, 
the Courts have no other alternative but to give 
effect to it and stay the suit. The expression^ 
matter in issue” does not mean any matter in- 
issue in the suit but refers to the entire subject- 
matter in dispute, and not merely to one of the 
issues, however important it may be for the 
decision of the suit. Where an earlier appeal 
and a subsequent suit between the same parties- 
relate to the same piece of land, that fact alone 
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cannot be a ground for stay under S. 10, C P 

Code, when the amount claimed in the later suit 

is tor a different period from that claimed in the 
former sun out of which the appeal has arisen, 
the matters in‘ssue are not the same in both 

1? n „ < L henC fx ?; 10 does not a PP!y- (Abdur 
Rahman, J.) Munuswami Mudaliar v. Raghu- 

pathi. 50 L.W. 334=1939 M W N 793—("19391 
2 M.L.J. 290=A.I.R. 1940 Mad.'?.' 793 - (1939 > 

S. 10 —Applicability and scope—Partition 
proceedings in Revenue Court—Suit in Civil 

c° U u a p l ? ^-Procedure—Trial when barred. 

S) 1936 R D m ENUE ACT ’ SS - 111 AND 233 

- S. 10 and Succession Act (1925) S 295 
—Applicability of S. 10, C. P. Code, toproceed¬ 
ings under S. 295 of the Succession Act — Appli¬ 
cations for probate and caveats filed in different 
Courts on different dates—Which of the rival 

SU liV s Piously instituted*—Test to be applied 

-Where in respect of the same will two applica- 
tions for probate were made by different persons 
to different Courts on different dates and caveats 

rnT a a SOfi i ed , mb0thCourts on d > ff erent dates 
f a PP 1,catl on was made by one of the appli- 

n? th+ 0T prob p te to . on e of the Courts for stay 

C P r^ e > ngS ln Court. Under S. 10, 
•C. P. Code, it was held that S. 10, C. P Code 

SIPS W t£rmS ap i> Hca r b,e l ° P r0ce edings under 
^ j c Succession Act, for they were not ‘suits' 

and that even assuming it applied in principle it 
would not be possible as between rival app ica- 
* f ° r probate, to treat as the date of the insd- 
tution, the date on which the caveator might have 
♦chosen to allow the proceedings to become con- 
teixtious. It was further held that the Tn]y date 
which could be regarded as the date of institut^n 
ior the purpose of deciding which of the two 

fhe a da S ti ltS W l S - P re )' 10Usl >' instituted" must be 
the date on which the petition was filed. The 

f ornlh ' 6 go Y err Y n £ suc h cases was stated by his 
Lordship to be that any application which is sub¬ 
sequently converted into a plaint or is to b e 

aS a p l aint , and the foundation of a suit 

th^ nit 6 conslde ^ ed to da te back as a plaint to 
the date on which it was filed as an application 

SSSikWulZ'&T c“3™ 5 40 OWN 
IfllwOudh ul W0 A W E <C C > 28 = A 1 

——S. 10—‘Matter in issue 1 —Meaning of. 
n 4“^ expression ‘matter in issue" in S. 10 of 
•C. Jr. Code has reference to the entire subject- 
matter in controversy between the parties, and is 
not equivalent to 'any of the questions in issue" 

1 he section does not bar the trial of a suit for 
rent for a period subsequent to that included in 
the previously instituted suit which is pending 
although the same question may be involved in 

both the suits A.I.R. 1917 Cal. 248, Foil. (Abdul 

K as hid, J.) Roshan Din v. Mai.an Bibi 178 
I.C. 821=11 R.L. 493=A.I.R. 1938 Lah. 502. 

--S. 10 — Pendency of suit—Judgment pro - 

nounced but decree not drawn up — Suit, if still 
fending. 

A suit was referred to arbitration and the 
arbitrators submitted an award. The Court 
directed that the award would be made part of 

the decree. No decree, however, was drawn un 

as the necessary stamps were not filed. v 


L AND REVENUE. 8go 

C. P. CODE (1908), S. 11. 

Held, that the suit was still pending. (Hender- 
r/ei j. 0 ! 90 . H CHANDRA SEN AaYal Sen. 

——S. 10— Scope and effect of—Bar under— 

Waiver of by parties—Effect. 

bysYo^alHhat i°/ 3 su [ f is not barred 

uy a. iu, all that it says is that the trial of the 

,uit cannot be proceeded with. It is consequently 

a ruie of procedure pure and simple and rules of 

P ocedure in civil cases can be waived with the 

consent of the parties. When the parties express- 

y ask the Court to proceed along with a subse¬ 
quent suit, neither side can afterwards turn 
round and challenge the validity of these procee 
dings because of S. 10. (Bose /) Slf 

m ^t. Banaspati. I.L.R. (1937) Nag 6~ 
\ll 1 C 124 = 10 K-N. 280=A.I R. 1937 Nai; 

’’—Includes appeals 

wi?h s r Tl 4l?” W mu h f i? f' 0 / ely conne cted 

in C r° n re | fer m° “it* pending before ffis Majesty 
in Council (Davis, J.C. and Tyabji J ) 

V m Gurdinomal. I.L R (1940) 'iCar A ?c L ’ 
1« I.C. 533=12 R.S. 203=i l r R 0) ,? 3 " £ 


s. 10 (as amended by Government 
Burma Adaptation of Laws Order ^9371 * 

Retrospective effect-Power of Courts in British 

Burma to stay suits before them by reason of 

pendency of suits founded on same cause /f 
action m British India. ause of 

According to S 10, as amended by the Adantp- 

BurmP h aWS ° rder ’ 1937 ’ ,he Courts in British 
Burma have no power to stay suits before them 

by reason of the pendency of suits founded ™ 

the same cause of action in British India The 

amendment to S. 10 being an alteration in the 

form of procedure has a retrospective effeef 

(Roberts, C.J., Mya Bu and Dunkley, JJ ) Arona ' 

chalam Chettyar v. Valliappa r HF RUN 

1938 Rang. L.R. 176=175 I*C 275-10 

474=A I.R. 1938 Rang. 130 (F B.) RR ’ 

—-S. 11-RES JUDICATA. 

Adverse finding. 

Applicability. 

Arbitration proceedings. 

Causes of action different 
Co-defendants. 

Competent Court. 

Compromise decree. 

Conflicting decrees. 

ec f e ^ ap P eals » cases or suits 
Consent decree or order 

Constructive res iudicata. 

Co-plamtiffs. 

Decision on question of law. 

in 

Execution proceedings. 

Ex parte decree. 

Findings. 

Former suit. 

Heard and finally decided. 

Insolvency proceedings. 

Jurisdiction. 

Landlord and tenant. 

Litigating under same title. 

Might and ought ( See Explanation IV) 
Miscellaneous proceedings. 
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Mortgages. 

Parties and representatives. 

Plea of. 

Prior decision. 

Pro forma defendant. 

Representative suit ( See Explanation VI) 

Scope. 

Successive suits for same relief. 

Explanation IV—Might and ought. 

Explanation V. 

Explanation VI—Representative suit. 

Adverse finding. 

f~. 7^* 11 Adverse finding—Decision favour 
ole — Not res judicata. 

A finding adverse to a defendant in a suit can¬ 
not be treated as res judicata if the suit be dis¬ 
missed. ( James and Rowland, JJ.) Baijnath 
Sahu v. Jaimangal Prasad Singh. 164 I C 
851=9 R.P. 139=A I.R. 1937 Pat. 56. 

“7- s - 11— Adverse finding—No appeal or cross¬ 

objection filed —Res j udicata. 

Where a point which was specifically raised in 
the pleadings was found by the trial Court 
against the defendant respondent, and no appeal 
was preferred by him against that finding nor 
was any cross-objection filed in the appeal 
brought by the plaintiff, the point is res judicata 
between the parties. (Zia-ul-Hasan, J.) Badrul 
Nissan/. Muzaffar Husain. 1937 O.W.N. 429. 

S. 11— Adverse finding —Res judicata. 

Where the previous judgment contains an 
adverse finding against a party but the decree is 
wholly in his favour, he has no right of redress 
against the finding by way of appeal, so such a 
previous finding cannot operate as res judicata in 
a subsequent suit. ( Srivastava, C.J ) Patesh- 
wari Din v. Sarju Dass. 171 I.C. 596=10 R O 
137=1937 OJL.R. 567=1937 O.W.N. 1127= 
A.I.R 1938 Oudh 18. 

-S. 11— Adverse finding on one issue against 

successful party—If res judicata. 

Any issue decided by a Court in favour of the 
plaintiff whose suit is ultimately dismissed on 
another ground cannot operate as res judicata as 
against the defendant in a subsequent suit. 

(Niamatullah and Rachhpal Singh, JJ.) Parath- 
nath V. Ramfshwar Pratap Sahi. 177 I C 
373=11 R.A. 190=1938 A.L.J. 834=1938 A.W. 

R. (H.C.) 610=1938 A.L.R. 739=A.I.R. 1938 
All. 491. 

Applicability. 

7 applicability—Assessment proceed¬ 

ings under Income-tax Act-Res judicata— In- 
come-tax Officer—If “Court”. 

The doctrine of res judicata cannot operate in 
respect of an assessment to tax made by an In¬ 
come-tax Officer. The Income-tax Officer is not 
a Court, and therefore the doctrine has no appli¬ 
cation. His assessments are, however, final, un¬ 
less they can be reopened under some provision 
of the Income-tax Act. {Leach. C.J., Varada- 
chariar and King, JJ.) Trichy Tfnnore H. P. 
Fund, Ltd. v. Commissioner of Income-tax, 
Madras. I L.R. (1938) Mad. 183=1938 M W N* 
171=173 I.C. 998=10 R.M. 648=5 I.TJR. 703= 

47 L.W. 24=A.I.R. 1938 Mad. 148=(1938) 1 
M.L.J 130 (F.B.). 

- S. 11—Applicability—Applications under 

S. 20-A, Madras Estates Land Act. See Madras 
Estates Land Act, S. 20-A. (1939) 2 M.L.J. 
292. J 
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7^„ S ff-l l — A > P £ licability , i0 appeals—Connected 
suit tn different Courts—Absence of appeal against 
decision in one—Effect on appeal from the other. 

I ne rule of res judicata contained in S 11 
applies to appeals as well as to trials in original 
Courts. Hence, where pending a suit between 
fn P ^ Ff - ieS m c ^ rtain Court another suit is 

instituted m another Court between the same 

re i a . tin S tc L same subject-matter and 
the decision of latter Court becomes final, there 

sinn g nf° o pp . ea ^ from *.*» an appeal from the deci- 

(DavhJ r 1 fl ,S°r rt h S " b r a r C £ by res judicata* 
{Davis, J.t and Tyabji, J.) Badaldas v. Gur- 

nomal. I.L.R. (1940) Kar. 15=186 I C 533— 
12 R.S 203=A.I R. 1939 Sind 329. 

ct n 1 \~jAp plicability — Construction of 

statute—Decision on applicability of S. 12-A— 

Chota Nagpur Encumbered Estates Act—If res 
judicata. J 1C> 

The third sub-section of S. 12-A renders void 
any transaction to which it is applicable, but the 
question as to whether it applies to a particular 
transaction entitles the Court to consider the 
construction of the section and the determination 
ot its applicability rests with the Court. Where 
the decision of the Court in a previous suit deter¬ 
mined that the section had never applied to a 
transaction a Court in a new suit between the 
same parties with regard to the same transaction 
cannot try anew the issue as to its applicability 
in face of the express prohibition in S. 11 of the 

I^v e ‘r/^-1928 0.1.777 Ref ; 12 Pat. 147. 
Rev. ( Lord Thankerton.) Bindeswari Charan 

Singh ^Bhageshwar 1 Charan Singh. 63 I.A. 

^= 13 Pat - 2°3= 1 60 I.C. 68=1936 A.L.J. 104 

339—62 ?V» 140 ~ 38 Bom L.R. 

339—62 C.L.J. 521=38 P.L B R 325=40 C W M 

? 8 «7 :1 , 9 c 36 ° W N ' 127 =1936 M.W.N. 321=431 

L.W. 159=1936 O L.R. 67=1936 All LR 98— 

1936 P.W.N. 17=1936 A W.R 84 (2)=A I R 
1936 P.C. 46=70 M.L.J. 122 (P.C.). ^ * 

7 5’.** Applicability—Decision in execution 

proceedings under decree in one suit—Subsequent 
suit between same parties—Execution of decree 

in—Decision m execution under prior decree—If 
res judicata. 

There is no warrant for holding that there is 
no res judicata in respect of a decision in an exe¬ 
cution petition under a former decree when the 
same matter arises for decision in an execution 
petition under a subsequent decree between the 
same parlies. In such a case the principle of 
S. 11, C. P Code, directly applies. ( Wadsworth , 

/.) Chinnapp\yan v. Narayana P attar. 187 

I. C. 852=12 R.M. 761 = 1939 M.W.N. 1145=50 
L.W 677=A.I.R 1940 Mad. 59=(1940) 1 M.L. 

J. 143. " m. 

- S. 11 Applicability—Decree against sons 

on foot of—Mortgage by Hindu—Father—Subse¬ 
quent suit by latter's sons questioning alienation — 

If barred by res judicata. 

The decision in a suit against Hindu sons on a 
mortgage executed by their father upholding the 
mortgage cannot operate as res judicata in a suit 
by the sons of the defendants in the former suit 
(grandsons of the alienor) to set aside the mort- 
gage. The effect of holding the decision to be 
res judicata would be that the sons have no right 
to institute a suit at all questioning the alienation 
made by their father or grandfather. That clearly 
is not the law. (Madhavati Nair , /.) MuthUt 
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HM n PATHI Naidu - !62 I. 

L W 76 ^-^^'-© 10 ^? 1936 M w -N. 272=43 
627 677 “~ A IR - 1936 M ad. 488=70 M.L.J. 

“S. 11 Applicability—Dispute under 
operative Societies Act-Second award in respect 
of same debt-If nullity-Bar of res judicata 

Act, s! 48 R 2?P« ?tT.T. 3 ^‘ 0PERATrvE Societies 
d M Applicability—Foreign judgment_ 

S.l3. ;l( 40'Bom.L°R di 7r S ° f ' W C P ' Code, 
s. 1 1— Applicability—Issues. 

Hntn.fi T —Q 11 /-» ■>-» ^ i 


AND 
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r c zl n o1 cu ‘e- 

dar failing to execute the decree A iV me . IcJlart h- 

n ° r c Se >^ 1S right t0 r edeem. (Kina /trJj wouId ' 
J. S. DeSilva. 169 IC 247-?o i? £? VInd ant 

193^M.W.N. 759= 6 A.I I R C i 9 2 3 4 7 7 M 9 ad R 2 1 f 3 . 725 = 

tenant—Plea nfZltV, Z? n * b,and ~ 


r> r> 7 ~i — issues. 

&?■ & £. p -fi*ceas 

(young C.J., Bhide and Din Mahommad JJ ) 

Parbandhar* 1 an J ». ShiromaniTuedwaea 

Parbandhak Committee Amritsar. 175 I.C. 
Lah~369 ?F L B.) 91 = 4 ° PLR ' 319 =A.I.R. 1938 

ZZ7 S-* 1 —applicability—Judgment obtained by 
paua or collusion—Evidence Act, S 44 y 

It is open to any party t° show that the judg- 

ment was obtained by fraud or collusion or thft 

Uiere was want of jurisdiction and in such case 

CT nb a C °? e > wo “ld not apply. (Sulaiman 

Ail 2 R ' 1009 - 1936 A.L.J. 1162=A.I.R. 1937 

JS^!)n^ff plieability ~ Par,iu wo/ «**«- 

arJn^ e n 3n be no re . s ]udicata wh en the parties 
are not the same in both the suits (Dmbl 

Prasa zTu imir a j if d \ 936*R JD.^ Ajudhia 

YroalUTlhn 

mere fact that the procedure then in force was of 
“of y S C li r C Ct p ^ !r ma ^ ri al fo°r the pur' 

7/) e ‘MA^m'sHAHin 

V. Shiromani Gurdwara Parbandhak Com J 
mittee, Amritsar. 175 I.C 945—11 P T qi °1 

P.L.R. 319=A.I.R. 1938 Lah 3M (F 1=4 ° 


lord against ienant-Pl^fZl 0 /, J ent ^ W- 
and suspension of rent—DcrtS 1 ' 0 dls P° s cession 

-Subsequent plea ™later suit wT^T" 9 
res judicata. suit-IP hen barred by 

^Vhere in a suit between a lanrll^,-^ . 
ant, a plea is raised by the defendanZS^ a ten " 
there was partial dispossession or 1 ?n .- nt that 
consequent suspension of rent and fnn‘ C J'° n ? nd 

and negatived by the Court thp n,i° U r^ a £ ain st 

cata has no application in a case nf H ° f • ^ fudi ~ 

the same lands subsequent to that sui'/' 0 " fr ° m 
bar the tenant from raising the olei in - t0 

later suit is that the dispossession 1 «i P l? V" the 

P n ° r su u ; t is still continuing j n respect'of ?h the 
lands, the plea cannot be allowed* tn h * t ^ ,e . same 
by the tenant in the later su n P , agl r tated 

t W o h the prfor dedsfon", MdlhTtSS?^ 

pp U oTseLio e n Pe ( r Gj/m e lrflarfe j/ 6 ) 

Jacadish Nath Roy Bah ad™ « A | ahara Ja 

Prosad Lahiri. 40 C.W.N. 166 W ’ ^urendra 

Arbitration proceedings. 

——-S. II—Arbitration proceedinas 

The word ‘suit’ in S 11 PPr-T • , , 

mercial Union Assurance To t A J AT 

m . 1 S' «>=■« 


filed under Arbitration Act—Res fudiST 
It is difficult to see why an Iwird ^ , 

«? 11 a r V.:. -the Arbitration Act should not 5 fu Un der 

4* Applicability— Proceedings under f orce with regard to the auestinn same 

cquisition Act. See T.a wn - as a decree based on award under °q r f s B l ^oata 

Code. (McNair, J.) Bat Sch V JI > C. P. 

Brijmohan Biani. 42 C.W.N. 367^ A ^ 0HTA v - 


T~iZ ■^“T'^ppiicaDiiity—Proceedings under 

Aci d S A fi 3 i'A ltl ^ n Act ‘ a t^td Land Ac Quisition 
Act, S. 31 (2), Proviso. A.I.R. 1939 Sind 66. 

——S. Applicability—Second suit for re¬ 

demption of mortgage—Maintainability—Decree 

m prior suit by melcharthdar—Non-payment of 

wowy—tf bar to second suit by jenmi 
„ 7 Jcld certam property under a marupat exe¬ 
cuted by his predecessor in title in favour of A 
A afterwards granted a melcharth over the same 
property. A suit for eviction was filed by both 
A and the melcharthdar in which a decree was 
passed in favour of the latter that if within three 
years he paid into Court the value of B’s im¬ 
provements B should surrender possession of the 
pr cp^Jty to him. Such payment was never made 
and .D remained in possession. Subsequently a 
suit was filed by A, the jenmi, to evict B and the 
uetence was that the suit was barred by reason of 
the previous decree in which A was a party. 

NWd, that the decree in the previous suit did 
not bar the suit by A inasmuch as the decree in 
the previous suit was in favour of the melcharth- 


~ • t - Uriiun 

decided in—Res judicata - - 

Where objections have ’been D referre 4 A ■ 

the arbitration proceedings 11 curing 

principle of finality app, P es and th?! IIOWed ’ the 
cannot be agitated in a sen a r^ h - S - a t me . matter 

t0 Jaid*7?/ blt l ati '°” ^ ro( fS e dmgs—Question 
in if submtsst °n—Decision on—If Tes 

judicata in subsequent suit. 

As the Court has power to hear and decide th**. 
question as to the validity of submission, and if it 
hears and decides the question, the principle of 
nffif dtC u ta a PP Iiesanc Mhe party aggrieved should 

not be allowed to re-agitate the same question i^ 
a subsequent suit. (Davis, J.C.and Mehta™ J 
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C.) Rochanbaiv. Motumal. 31 S.L.R. 55 = 169 
I.C. 623=10 R S. 10=A.I.R. 1937 Sind 110. 

-S. 11 —Arbitration proceedings—Suit by 

some residents of village claiming irrigation 
rights—Reference to arbitration — Award—Decree 
based on—Subsequent suit by other residents of 
same village not parties to reference claiming 
similar rights against same defendants—If res 
judicata. 

Where a suit by certain residents of a village 
claiming a right of irrigation in respect of their 
fields from a particular tank is decided not on 
contest, but on the basis of an award on a refe¬ 
rence by the parties to arbitration, and no one 
outside the parties to that suit has agreed to refer 
the matter to arbitration, the decree in such a 
suit cannot be binding on persons other than those 
who made the reference, and cannot operate as 
res judicata so as to bar a subsequent suit by 
other residents of the same village against the 
same defendants, claiming rights similar to those 
in the prior suit. (A Jiamatullah, J .) Namdar 
Khan v. Naimul Khan. 169 I.C. 388=1937 A. 
L.R. 522=10 R.A. 16=1937 A.L.J. 293=1937 A. 
W R. 258=A.I.R. 1937 All. 289. 

-S. 11 —Arbitration proceedings — Unregis¬ 
tered award—Omission to raise objection to filing 
of—Constructive res judicata. 

If an application is made to the Court to file 
an unregistered award which requires registra¬ 
tion, then the Court must reject it. Hence this is 
one of the ground which can be urged against the 
filing of an award and if it is not urged and the 
award is filed, then the question is barred in a 
subsequent suit on the principle or res judicata. 
{Bose, J.) Gancaprashad v. Mst. Banaspati. 
I.L.R. (1937) Nag. 6=173 I.C. 124=10 R.N. 280 
=A.I.R. 1937 Nag. 132. 

Causes of action different. 

-S. 11 —Causes of action different—Decision 

when may become res judicata. 

S. 11 does not require that the causes of action 
in both the suits should be the same for the ap¬ 
plication of the rule of res judicata. The causes 
of action may be different or the subject-matter 
may be different, but if the issue involved in both 
the cases is the same and if it was directly and 
•substantially in issue in the former case bet¬ 
ween the same parties or between parties under 
whom they or any of them claim, litigating under 
the same title, the decision of such an issue in the 
former case will operate as res judicata provided 
the other conditions laid down in S. 11 are satis¬ 
fied. {Stone, C J. and Puranik , J ) Sitahai v. 
Hari. I.L.R (1938) Nag. 496=180 I.C. 922= 
11 R.N. 406=A.I.R. 1938 Nag. 401. 

*-S. 11— Cause of action, different—Prior 

suit on the footing that a release was of no legal 
effect—Subsequent suit for damages for breach 
of covenant of title contained in the same release. 

The plaintiff obtained a release from the Official 
Assignee in respect of an insolvent’s share in a 
certain property. But a mortgagee of that share 
•of the property brought it to sale and it was 
bought by a stranger. Thereupon the plaintiff 
sued the Official Assignee for a refund of sum 
paid to him as consideration for the release on 
the ground that the release was of no legal effect. 
But it was dismissed. The present suit was 
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ibrought by the plaintiff against the Official Assi¬ 
gnee, for damages for breach of covenant of title 
contained in the deed of release. On a plea, that 
i the later suit is barred by res judicata. 

\ Held, that the causes of action in the two suits 
were entirely different and that the second suit 
was not barred by the rule of res judicata. 
{Leach, C.J. and Varadachariar, J.) Official 
Assignee of Madras v. Vedanarayana Naicker. 
177 I.C. 579=11 R.M. 348=47 L.W. 46=1938 
M.W.N. 10=A*I.R. 1938 Mad. 221=(1938) 1 M. 
L.J. 92. 

—-S. 11, O. 2, R. 2— Cause of action distinct — 

Gift of certain property to wife in lieu of dower 
—Widow remarrying after husband's death—Suit 
for pre-emption by husband's brother dismissed — 
Subsequent suit for declaration of title to property 
on ground of re-marriage of widow and for avoid¬ 
ance of gift—If barred. 

A Mahomedan gifted certain property to his 
wife in lieu of dower. After the death of the 
husband the widow remarried and the brother of 
her husband brought a suit for pre-emption 
alleging that the transaction was a sale and not a 
gift. The suit was dismissed. Subsequently he 
brought a suit for declaration that he had acquir¬ 
ed a title to the property on the ground of re¬ 
marriage of the widow and that the gift was null 
and void against him. 

Held, that as the plaintiff was challenging in 
his previous suit what the husband had done in 
relation to the property and as in the subsequent 
suit he was basing his right of ownership on what 
had been done by the widow herself, the reliefs 
in the two suits were based on two separate 
causes of action and the subsequent suit was not 
barred either under S. 11 or under O. 2, R. 2. 

Held, further, that the plaintiff was debarred 
from challenging the gift in the subsequent suit 
as by bringing the suit for pre-emption he should 
be taken to have consented to the transaction in 
the eye of the law. A I R. 1914 Lah. 460, Foil. 
{Din Mohammad, J ) Mt. Alam Khatun v. 
Hayast Khan. 181 I C. 87=11 R.L. 750=40 P. 
L.R. 794=A.I.R. 1938 Lah. 492. 

Co-defendants. 

-S. 11— 'Co-defendants' — Absence of contro¬ 
versy inter se— Joint defence to suit by rival 
claimant—Inconsistent and alternative pleas raised 
—Suit dismissed in Part—Mention that claim of 
one defendant is dismissed — If res judicata in 
subsequent suit by one co-defendant against 
another. .. ' 

It is open to co-defendants putting up a joint 
defence to resist the claim of a rival on any 
ground which they may be able to prove; and it is 
open to them to raise alternative and even incon¬ 
sistent pleas in defence to the suit of the rival 
claimant. And when there is no point in contro¬ 
versy between the co-defendants inter se , and no 
difference between them on any point, a finding by 
the Court on a point in favour of one of them and 
adverse to the other, cannot operate as res judi¬ 
cata in a subsequent suit between them. If all 
that the co-defendants in the prior suit are anxi¬ 
ous about is to defeat the claim of the plaintiff, it 
does not matter to them whether the claim of 
any one of them is defeated on any ground. The 
decree which in any way non-suits the plaintiff is 
for the benefit of both of them, and the mere 
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mention in the judgment that the claim of one of 
them is dismissed, does not affect his rights as 
agamst the other, and cannot operate as res judi¬ 
cata. (Harries and Rachhpal Singh. JJ ) Ganpat 

a^ 1 V i B «^ wat Dayal - 1937 A.W.R. 805=1937 

1141. 

~ f- U—Co-defendants—.Applicability of res 
judicata —Conditions necessary. 

The plea of res judicata can prevail, even if the 
contesting parties in the subsequent suit 4r tho<e 

r h - 01 ?u they c - la,m were ran ffed as co- 
defendants in the previous suit. But before this 

f ft ea . tF, r , e j ai1, conditions are necessary 

to be fulfilled.—(1) there must be a conflict of 
interest between the defendants concerned: (2) it 
must be necessary to decide this conflict in order 
to give the plaintiff the relief he claims ; and (3) 

been q fin S ,H° n the defendants must have 

•been ^i a lly decided. Where in a suit by the 

danTs l andT 1 "^ tenanc y ri S^s against defen- 

plaintiff and 2 'tlh^ d?| SC ? ed priority .'° ver both the 

, e defendants was impleaded as 

defendant No. 3, and the Court dismissed the suit 

succeed”,o the finding ^ X was enthled to 
succeed to the tenancy rights in suit in nrpfpr. 

ence to both the plaintiff and the defendants, all 

are fulfilled and*the 
riehts 0 is 0 th^V ltle tC> s . u S c . eedto the tenancy 

™ gbts S j therefore, res judicata and cannot be 
re-opened in a subsequent suit by X against de 
fendants 1 and 2. The fact that former suit was 
dismissed as against defendants 1 and 2 is imma- 

arrive (fat in^t w' d against the decision 

rived at in that suit if they wanted to escaoe 

mad 0 , 7 S A qUe r CCS ‘ ( - Co lj stream and Din Moham- 

OM'S) L.h ?S =40 P.L.S: P ,SSo“ B '"' ILE 
™ ■>”*« of inu„,u 
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I right of occupancy tenancy operated as res 

i judicata in the subsequent suit between his assig¬ 
nee and B. ( Dhavle , J ) Parameshwar Pandi^v 

276=A D fR RI i937pjt C 27 4I=9 

— --S. 11 -Co-defendants — Conditions neces- 

The circumstances in which a decision operates 
thzf S th dlC<,ta between co-defendants are firstly 

thfm h l c ° nfllct interest between 

them, secondly that it was necessary to decide 

that conflict in order to give the plaintiff 
relief which he claimed; and thirdly, Pie question 
between the co-defendants was finally decided 

Therefore a decision in a former suit in which 

dants b a t S a -, c ? nfllct of interest between co-defen- 
dants but it became unnecessary to decide that 

confliet because the plaintiffs were not given anv 

rehef as they failed to establish their title and 

therefore the question that arose between the co- 

defendants was not decided, cannot operate as res 

judicata in a subsequent suit. ( Wright , J ) Ma 

To^Maunc E Byu. A.I.R. 1940 Ran* 136 

1 ec . is i °* not neces- 


-«Res judicata^ eW ^ aW ^ Finding recess ary issues 

^alfeging^hat th** ^ shlkmi tenant un der him 
/J,alleging that the patta granted to A had expired 

he°had w* th ^ C a,m ° n the ground that though 
ne had been given a patta, what he* r#»a 1 lv j 

taken was the right of occupancy. B on the other 
hand contended that the land was his au-aThta 
ancestral holding, and that he was not f shlkmi 
tenant of A and therefore was not liable to eiect- 
the expiry of A's lease. .The trial jidge 
held the patta to be a colourable one and negativ- 
ed As right of occupancy but dismissed the suits 
on the ground that B was the independent shikmi 
tenant on his own account and not under A Sub¬ 
sequently A's assignee brought a suit for rent 
against £ claiming that B was the shikmi tenant 
under the occupancy tenant A. 

Held, that there was conflict of interest and 
titles between the co-defendants A and B in the 
former suits and it was necessary to decide that 
conflict in order to give the plaintiff in those suits 
appropriate relief. Though the suits were dis¬ 
missed, yet A's right of occupancy tenancy, and 

consequently his right to demand rent from B 
■was definitely negatived, and A could have 
■appealed against that decision on the ground that 
notwithstanding the dismissal of the suits, he was 
adversely affected by the pronouncement in 
tavour of the co-defendant. He having not done 
so, the.decision in the former suits negativing his 

Q.- D *—57 


7 ~ ~ ~v .—-isctisiun nn 

Sar J n ‘° 9,ve Plaintiff relief— Res judicata. 

ln ? r ^ er to give the Plaintiffs the relief 
they claimed, it was not necessary for the Court 
to decide the question of the liability of theco- 
defendants inter se the decision does not operate 
as res judicata in a subsequent suit between the 

JJ) e v n i oar Alt t^r naV M ty and Zia-ul-Hasan, 

^ Q l A 936 A O.W EG Nl'98i° HAMMAD SAADAT Ali 

judicafa. 11 Co-defendants Decision, when res 

*, T ° establish res judicata between co-defendants 
it should be established that there was conflict of 
interests between co-defendants; that it was 

that°the 

bv'lF P-C^HRe" on Wa In a^uit 

S S ;/o P Tr^di7 V n h o°t ^ in 

en^i a S P f arance an< ? ,t , was decided that £ was 
entitled to a certain share in accordance witfl ^ 

particular pedigree table. Thereafter X nut in 
applications for their shares under a Hj# pUt - 1 ? 

b b e r ° U e g n^,e a d tf &F 

pe^rreeT^l^ldieT^'m^rsuirwr; 1 !; 7? 

co-defendants in K’s suit d * b ° th belng 

tri-Held 6 that D tht P Smgk ’ JJ - Skem P. con- 

f u nOF ^ as u necessary to decide that in 

Micata 1 in e ?f decisi ? n r iri ^ suit « was not 
(Bhide J nnjfffJ ° f his suit against X. 
Skemh JJ \ i tfferenc * between Dalip Singh and 

PT 7 on Ld U t RA ^ B anta ‘ 181 I.C. 199=11 
R L. 790=40 PX.R. 600=A.I.R. 1938 Lah. 227. 

ho . ^-'Co-defendants—Issue decided as 

between defendants—If res judicata. 

A issued B, B-\ and C for partition of joint 
family estate held by B. The estate was in the 
name of B -1 who was the son of B. B at first 
denied any joint estate but later on entered into a 
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compromise with A thus admitting the jointness 
of the estate. The compromise was admitted to 
Court and a decree was passed on it. In a suit 
by C against B and B- 1 to get his share of 
property, 

Held, that the former decision was res judicata 
as to the jointness of the property because that 
issue was finally decided as between the co-defen¬ 
dants in that suit. So in the suit by C, B and B- 1 
or any one claiming through them cannot deny 

the right of C to a share. A.I.R. 1919 Mad. 893; 
A.I.R. 1932 P.C. 161 and A.I.R. 1931 P.C. 114, Foil. 
(Venkataramana Rao, J.) Soorayya v. Sooranna. 
168 I.C. 1005=9 R.M. 682=A.I.R. 1936 Mad. 
252. 

-— S. 11— Co-defendants—Joint decree passed 

against some partners in respect of debt contracted 
by them—Defence that other partners are neces¬ 
sary parties negatived—Question whether debt is 
partnership debt — If res judicata in suit between 
defendants. 

Where in a suit instituted by a creditor against 
some of the partners of a firm in respect of a 
debt contracted by them, a joint decree was pass¬ 
ed against them negativing their contention that 
the other partners were necessary parties to the 
suit, the decision is not res judicata on the ques¬ 
tion as to whether it was a partnership debt or 
otherwise in a subsequent litigation between the 
defendants. {Makerjea and Roxburgh , JJ. ) De- 
besh Chandra Mukherjee v. Benoy Krishna. 
43 C.W.N. 1214. 

-S. 11— Co-defendants members of one 

family—Conflicting interests—Decision as to rela¬ 
tionship—Subsequent revenue proceedings — Ques¬ 
tion as to relationship — If res judicata. 

Where in a civil suit the co-defendants were all 
members of one family and they had conflicting 
interests a decision as to the relationship of one 
of them is res judicata in subsequent revenue pro¬ 
ceedings as between the members of that family 
in regard to that question of relationship. 
{Mehta, S. M.) Kamta Ahir v. Phagu. 1939 
A.W.R. (B.R.) 9=1939 R.D. 82. 

-S. 11— Co-defendants —Res judicata— Ab¬ 
sence of conflict of interests between defendants 
inter se. . 

If there is no conflict of interests between the 
defendants inter se, and therefore no question to 
be decided between them, in order to give the 
plaintiff relief in the suit, there can be no res 
judicata between co-defendants. {Leach, C. J. and 
Varadachariar, J.) Dhanapala Chetti v. Gowr 
Chand Sowcar. 182 I.C 312=12 R.M. 48=1938 
M.W.N. 938=A.I.R. 1938 Mad. 959=(1938) 2 
M.L.J. 775. 

-S. 11— Co-defendants —Res judicata— Con¬ 
ditions. . 

For a decision to operate as res judicata bet¬ 
ween co-defendants, there must be a conflict of 
interest between the defendants ; it must be neces¬ 
sary to decide this conflict in order to give the 
plaintiff the relief he claims and the question 
between the defendants must have been finally 
decided. Where all these ingredients are present 
the finding operates as res judicata between co¬ 
defendants even if in the former suit the plain¬ 
tiff’s case was dismissed in toto. {Almond % J.C.) 
Ghulam Ali Amir Khan v. Amir Khan. 179 
I.C. 13=11 R. Pesh. 61=A.I.R. 1939 Pesh. 1. 
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S. 11— Co-defendants —Res judicata— Con¬ 
ditions— Pro forma defendant not contesting but 
supporting plaintiff's claim—Dismissal of suit— 
Decision—If res judicata. 

It is clear that neither the fact that a defen¬ 
dant did not contest but supported the plaintiff's 
claim, nor the fact that he was merely joined as 

nor again the fact that the 
suit finally ended in a dismissal is a good reason 
for negativing a plea of res judicata between co¬ 
defendants if they in fact occupied a position of 
conflict in the prior suit. {Pandrang Row and 
Krishnaswami Ayyangar, JJ.) Appasamt Pillai 
v. Thayammal. 189 I.C. 215=1940 M.W.N. 
632=50 L.W. 166=A.I.R. 1939 Mad. 830= 
(1939) 2 M.L.J. 236. 

~ S. 11— Co-defendants —Res judicata— Con¬ 
flict of interests inter se— Necessity. 

In the absence of any controversy specifically 
raised between the defendants inter se the Court 
should not apply the doctrine of res judicata as 
between co-defendants. {Stone, CJ. and Niyogi , 
J.) Ishakalli v. Thakur Prasad. 20 N.L.J. 

159. 

S. 11— Co-defendants —Res judicata— Con¬ 
flict of interests between defendants inter se— 
Necessity. 

The doctrine of res judicata cannot apply bet¬ 
ween co-defendants unless it is impossible for the 
plaintiff to get his right without the matter hav¬ 
ing been tried and decided between the co-defen¬ 
dants inter se. A decision operates as res judi¬ 
cata between co-defendants provided that (1) 
there was a conflict of interests between them; 
(2) it was necessary to decide that conflict in 
order to give the plaintiff the relief which he 
claims; and (3) the question between the co¬ 
defendants was finally decided. It is not enough 
if a conflict was merely possible; there must have 
been an actual conflict between the co defendants 
inter se before the principle of res judicata can 
apply as between them. Where a defendant allows 
the suit to proceed ex parte and runs away from 
the claim of the plaintiff, no conflict can arise so 
far as he is concerned, and there can be no actual 
decision of any conflict which did not actually 
arise; there can therefore be no res judicata. 
{Pandrang Row and Abdur Rahman, JJ.) Rama- 
swami v. Venkatakrishnayya. 1938 M.W.N. 
224 (2)=47 L.W. 374. 

-—S. 11— Co-defendants—When bound by 

decision. 

If a plaintiff cannot get at his right without 
trying and deciding a case between the co-defen¬ 
dants, the Court will try and decide the case and 
the co-defendants will be bound by the decision. 
But if the relief given to the plaintiff does not 
require or involve a decision of any case between, 
the co-defendants, the co-defendants will not be 
bound as between each other by any proceeding 
which may be necessary only to the decree the 
plaintiff obtains. In such a case three conditions 
are requisite: (1) there must be a conflict of 
interest between the defendants concerned: (2) it 
must be necessary to decide this conflict in order 
to give the plaintiff the relief he claims ; and (3) 
the question between the defendants must have 
been finally decided. A.I.R. 1932 P.C. lbl; A.I.R. 
1931 P.C. 114 and Cottingham v. Earl of Shrezvs- 
bury , (1843) 3 Hare 627, Foil. {Mackney, /.) 
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A. L.A. R. Chettyar Firm v. A. K. R. M. M. K. 
Chettyar Firm. 164 I.C. 468=9 R.R. 97=A.I. 
R. 1936 Rang. 308. 

Competent Court. 

—• S *. 11 ~Competent Court—Court, deciding 

prior suit to be competent to try subsequent suit 
roT the bar of res judicata under S. 11, C. P. 
Code, to apply, one of the essential conditions is 
that the Court which decided the former suit 
must be competent to try the subsequent Court. 
(Noor and Chatterji, //.) Kamlapati Devito 
Jageshwar Dayal. 18 Pat: 342=183 I.C 400= 
5 B.R. 938=12 R.P. 143=1939 P W N 8 —A I 
R. 1939 Pat. 375. * * * 

“7 "S. 11 Competent Court — Court trying pre¬ 

vious suit not competent to try subsequent suit — 
binding—If res judicata. 

Where the finding is by a Court not competent 
to try the subsequent suit it cannot operate as res 
judicata , but the finding creates a paramount duty 
? n against whom it is given to displace 

it. (D . N Mitter and Ran, //.) Secretary of 

I DRA Kishore Rai Choudhury. 

* c 180=64 Ci J 4S8 = A 1K - 

" , :.S .11 —Competent Court—Decision of 
1 ansildar in suit for arrears of rent — If res judi¬ 
cata in subsequent suit for ejectment. 

The decision of a Tahsildar in a suit for 
arrears of rent does not operate as res judicata 
in a subsequent suit for ejectment. 17 R.D. 314 , 
™ (brake Brockman S . M. and Knox , J. 

Mt - S V? JIA v. Kalloo Singh. 1936 A.W. 
R. 30=1936 R.D 1 . 

'?• \^—Competent Court—If refers to terri - 

mm a « J . _ i ' __ 
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torial jurisdiction. 

Competency of a Court in connection with 
. # C. P. Code, has no reference to territorial 
jurisdiction. ( Collister, J.) Rang Lal v. Gatrat 

R A - 549 (2)=1939 A. 
W.R. (H.C.) 9=A.I.R. 1939 All 202. 

— S, 11 — Competent Court—Insolvency Court 

on io P r °P ert y—If res judicata. 

Where a question regarding the title to certain 
property of the insolvent has been decided under 
S. 4, Provincial Insolvency Act, at the instance of 
a person who submits to it, the finding operates 
as res judicata where the same question is raised 
in a subsequent suit by the same person for a 
declaration that it belongs to the insolvent. A I 
R 1932 Cal. 642 and A.I.R. 1929 All. 150 (F.bY, 
Rel. on. (Bose, J.) Kaushalyabhai v. Bai- 
sakhu. I.L.R. (1936) Nag. 28=164 I.C. 694=9 
R.N. 25=A.I.R. 1936 Nag. 112. 

■-S. 11 —Competent Court — Meaning of. 

Section 11 operates to exclude the jurisdiction 
of a Court to try a subsequent suit only if the 
first suit was tried by a Court which was compe¬ 
tent to try the second or subsequent suit. The 
competence of a Court is to be determined 
irrespective of any provision as to the right of 
appeal from the decisions of that Court, and the 
competence of a Court and the finality of a deci¬ 
sion is not dependent upon whether an appeal 
was or was not made. A Court may be compe¬ 
tent and a decision final within the meaning of S. 
11 even if no appeal is made. It is the competing 
jurisdictions of the original Courts which are to 
be regarded. (Davis, J.C. and Tyabji , /.) Badal- 
das v. Gurdinomal. I.L.R. (1940) Kar. 15=186 
I.C. 533=12 R.S. 203=A.I.R. 1939 Sind 329. 


- -S. 11 — Competent Court—Prior decision by 
Lourt not competent to try later suit—When re* 
judicata. ICb 

Where a suit involving title to certain property 
has been decided between the parties, it is not 
open to the defeated party to institute another 
suit ^eluding therein not only the property in¬ 
volved in the prior suit but also a much larger 
property, in a Court of a higher grade and there¬ 
by attempt to get a different decision from that 

Court on the quesnon of title. In such a case 

jeC | m ?lf r ? f the P revlous suit which 
had been decided adversely against him should 

be excluded from the later suit and the subse¬ 
quent suit can only go on with regard to the 

subject-matter which did not form part of the 

subject-matter of the previous suit. A party 
who has lost in one Court cannot be permitted to 
add causes of action or prayers for reliefs in 

su , ll: , . for . the ,P“ r POse of swelling the 

valuation of his suit and claim that the decision 

Rnfbff U lor suit does not operate as res judicata. 

ut if it appears that his subsequent suit oro- 
ceeds upon a cause of action which did not exist 
or which lie could not have availed at the date 

of the previous suit, the bar of res judicata will 

not apply. If it is possible to treat the entire 

fnnnrl a< rr°- n Ki P ° n , whlch the later suit is 
founded as divisible and if in the earlier suit one 

of the component parts of the cause of action 

was relied upon, then the previous decision will 

ed?n th"e prior suit . 6 miterfi 

; 0 “j.w A y. «■ 

s. 11— Competent Court—Prior suit for 


- , ' - v * X. Uf o it 11 TOT 

arrears of rent m Court of Assistant Collector, 
U class, under Agra Tenancy Act of 1901— Deci¬ 
sion on proprietary rights—Subsequent suit for 
ejectment under Tenancy Act (III of 1926) in 

Court of Assistant Collector, I class—If res 
judicata. J C5> 

F° r the . application of the rule of rcr judicata, 
the Court which decided the former suit should 
have been competent to decide not only the issue 
which arises in the subsequent suit but the subse- 

5L“®. nt suit itself. T t le decision of an Assistant 

Collector of II class, in a suit for arrears of rent 
enter partes under the Agra Tenancy Act of 1901 
holdmg that the defendant was a proprietor and 
not a tenant, does not operate as res judicata in a 
subsequent suit for ejectment under S. 82 of the 

Conecto y ro1 Ct Ic°l a s 1926 , , before the Assistant 
latteffrom refering an Tsu^ 

Co-tand deciding it o*„ the mlrits.V^y ££ 
the Civil Court, to whom the issue of pro- 

bv 1S t° u e referred » is not bound 

class h Vh° n ° f • the A ? sistant Collector, II 

rin?' enri the . p ™ or suit for arrears of 
o (Thom, Ag.C.J. and Niamatullah, /.) 

ah E< i Q^t RS ?n?o L i^ L v - Balmakund. I.L.R (1938) 

^7-i 8 q^ 19 a 38 t^> D - 43=174 I c - 62=10 R.A. 

r 9 8 T A.L. R , 229=1937 A.W.R. 1215= 
1937 A.L.J. 1339=A.I.R. 1938 All. 82. 

r . 11 —Competent Court—Prior suit in 

Civil Court for joint possession of holding, mesne 
profits and declaration of share—Civil Court in¬ 
competent to decide and grant first and last reliefs 
-—Subsequent suit in Revenue Court for share of 
holding—Decision in prior suit—If res judicata. / 
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In a previous suit in the Civil Court, the reliefs 
claimed were joint possession of a holding, 
mesne profits for three years, and a declaration 
of right to shares to the extent of £■ of the hold¬ 
ing. That suit was when the Agra Tenancy Act 
(II of 1901) was in force. In 1930 after the Act 
of 1925 came into force, a suit was brought in the 
Revenue Court under S. 37 of the Agra Tenancy 
Act of 1926, for division of a holding claiming a 
two-third share in the holding. 

Held, that under Act III of 1926, the Civil 
Court was not competent to decide the questions 
involved in the prior suit except the one as to 
mesne profits, and as that suit was misconceived 
and brought in a Court which had no jurisdic¬ 
tion to decide two out of the three claims made 
in it, the decision therein could not operate as 
res judicata in the subsequent suit in the Revenue 
Court on the question of the extent of the shares. 
(Drake Brockman , S >.M. and Knox, J.M.) Kesho 
Saran v. Raghunath Das. 1936 R.D. 568. 

-S. 11 —Competent Court—Probate Court — 

Contentious proceedings for letters of adminis¬ 
tration—Finding as to nearest heir —Res judicata. 

Where in contentious proceedings for letters 
of administration it has been found that a certain 
person is the nearest heir of the deceased, that 
decision is binding in a subsequent suit upon the 
parties to the earlier proceedings, and those 
claiming under them. A.I.R. 1930 P.C. 22, Rel. 
on. (Mya Bu and Dunklev,JJ.) U Ba Lin v. 
Ma Sein. 164 I C. 743=9 R.R. 136=A.I.R. 
1936 Rang. 401. 

-S. 11 — Competent Court—Probate Court — 

Finding as to genuineness or otherwise of will—If 
res judicata. 

The finding of a Court under the Succession 
Act with regard to the genuineness or otherwise 
of a will is conclusive and operates as res 
judicata against the parties affected. 1914 Bom. 
8 (F.B.), Foil. ( Mir Ahmad, A.J.C.) Amir 
Singh v. Attar Singh. 161 I.C. 47=8 R. Pesh. 
153=A.I.R. 1936 Pesh. 39. 

-S. 11— Competent Court — Property identi¬ 
cal in two suits—Increase in its value in the inter¬ 
val—If affects question of res judicata. 

Where property in two suits is identical, the 
mere fact that its value has arisen in the interval 
between the two suits and the subsequent suit is, 
therefore, beyond the pecuniary jurisdiction of 
the former Court, cannot affect the question of 
res judicata. (Coldstream and Bhide, JJ.) 
Sultan Asap Jan v. Secretary of State. 18 
Lah. 100=167 I.C. 867=9 R.L. 567=A.I.R. 
1936 Lah. 998. 

-S. 11— Competent Court — Question of 

status of tenant—Finding of Civil Court—If res 
judicata in Revenue Court. 

The finding of a Civil Court in a suit for pos¬ 
session that the defendant is a sub-tenant of his 
mortgagor being on a question of tenancy, is not 
final, but is only a pure obiter dictum. It cannot 
therefore operate as res judicata in a suit for 
ejectment in the Revenue Court. ( Drake Brock¬ 
man, S.M. and Knox , J.M.) Sundar Koeri v. 
Mangal Rai. 1936 R.D. 457. 

-S. 11— Competent Court — Rent suit — Varia¬ 
tion in the rent—Compromise decree by Tahsildar 
—If res judicata in subsequent suit — Agra Ten¬ 
ancy, Act, S. 47. 
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A decree or order which sanctions a variation 
from the recorded cash rent must be the decree 
or order of a Court of competent jurisdiction. A 
Tahsildar is not a Court of competent jurisdic¬ 
tion to give any decision as to the rent payable, 
having regard to the provisions of S. 47 of the 
Agra Tenancy Act where in a suit for arrears of 
rent, a compromise is filed providing inter alia 
that the rent payable would be batai and not cash 
rent, an order of the Tahsildar recording the 
compromise and passing a decree in terms of the 
compromise is without jurisdiction, especially 
when the compromise never states the rate at 
which batai should be taken, confers no benefit at 
all on the tenant, contains no specific admission 
as to the cash rent recorded being wrong, con¬ 
tains no bargain and makes no change in the 
papers. Such a decree cannot operate as res 
judicata between the parties in a subsequent suit; 
and the fact that the tenant has in a subsequent 
suit remained ex parte and allowed a decree to 
be passed against him on the basis of the com¬ 
promise decree cannot estop him from challeng¬ 
ing the validity of the same in a sub¬ 
sequent suit. ( Darling , S.M. and Bomford, J.M.) 
Raj Kumar Rai v. Ram Lakhan. 1938 A.W R 
(B.R.) 105=1938 R.D. 169. 

- S. 11 —Competent Court—Revenue Court — 

Decision on question of title—If res judicata— 
Decision without jurisdiction—Effect of. 

It is not the law that the decision of a Revenue 
Court upon a question of title cannot operate as 
res judicata in a subsequent suit in a Civil Court 
between the parties. The decision of a compe¬ 
tent Revenue Court on a question of title must 
be regarded as the decision of a Civil Court and 
can operate as a bar by way of res judicata upon 
the same issue in a Civil Court in a subsequent 
suit. But if the Revenue Court has no jurisdic¬ 
tion at all to determine the question of title in 
issue between the parties, the decision cannot be 
regarded as a final decision and cannot operate by 
way of res judicata, as it is a nullity. (Harries 
and Rachhpal Singh, JJ ) Ubaid-ulla Khan v. 
Abdul Jalil Khan. I.L.R. (1937) All. 628=10 
R A. 142=1937 RD. 302=170 I.C. 657=1937 
A.L.R 699=1937 A.L.J. 979=1937 A.W.R. 539 
=A.I.R. 1937 All. 481. 

—- S. 11 —Competent Court—Revenue Court— 

Title to melwaram right—Decision as to— If res 
judicata in Civil Court suit. See Madras Estates 
Land Act, S. 112. 71 M.L.J. 227, 

-S. 11 —Competent Court—Settlement Officer 

—Decision construing Government grant—If res 
judicata in subsequent civil suit—Oudh Settle¬ 
ment Circular No. 20 of 1863. 

The decision of a Settlement Officer construing 
a grant by the Crown and declaring the nature of 
the grant and the status and rights of the grantee 
in accordance with Settlement Circular No. 20 of 
1863, is not ultra vires, and clearly operates as res 
judicata in a subsequent civil suit between the 
parties or their representatives. (King, C.J. and 
Nanavutty, J.) Amtap Husain v. Nawab Ali. 
161 I.C. 158=8 R.O. 307=1936 R.D. 35=1936 
O.W.N. 100=1936 O.L.R. 147=A.I.R. 1936 
Oudh 225. 

S. 11— Competent Court—Small Cause 
Court—Decision in rent suit —//res judicata in 
regular title suit. 
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The decision of a Small Cause Court in a rent 
suit cannot possibly be allowed to bar a decision 
in a regular title suit in a case which the Small 
Cause Court is not competent to decide. {Jack, 
J.) Lachmiram Kanu v. Baladeb Prasad 
Bhaicat. 41 C.W.N. 1019. 

S- 11 —Competent Court—Small Cause 

n /«/*< /si .*j 7 _ i • 


- AND REVENUE. 

V 

C. P. CODE (1908), s. 11 . 
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Lourt—Decision on title— Res judicata. 

There is one apparent exception to the rule that 
the first Court must be a Court competent to try 
the subsequent suit, and that is where the first 
Court is a Court of exclusive jurisdiction, its 
decision on any matter on which it has ex¬ 
clusive jurisdiction is binding on the other 
Court. An instance of this is a decision by a 
Revenue Court on a matter on which it has exclu¬ 
sive jurisdiction. Similarly, if a Small Cause 
. ourt decides a matter on which it has exclusive 
jurisdiction, then that decision is binding on sub- 
sequent Courts. In a suit for rent the Small 
Cause Court has no exclusive jurisdiction to 

decme the question of title. Hence the decision 
01 omall Cause Court on title in suit for rent 
cannot be res judicata in the subsequent suit for 
rent and far ejectment, because the prayer for 
ejectment takes the suit away from the jurisdic¬ 
tion of the Court of Small Causes. ( Skemp , /.) 

tt A i? T no°^Q^-J M u D , 0 *„ Bar 0 Ga ushala, Lyallpur. 
I.L.R. (1939) Lah. 183=181 I.C. 814=11 R L 

890—41 P.L.R. 509=A I.R. 1938 Lah. 811. 

--S. l\—Competent Court—Small cause and 

r iJdn7-Ti bet }° e . en / a ”' e Parties heard by same 
Abbonl ^ e ^ a . rate lodgments—Common question — 
Appeal against original suit—Finding in small 
causes suit—If res judicata. 

Where a small cause suit and an original suit as 
between the parties and involving a common 

same tI TuH IS P deClde ^ se P arate judgments by the 
same Judge exercising separate jurisdictions and 

nrivfn Pe t a ls .P referred against the decision in the 
original suit, as the Small Causes Court is not 

competent to try the matters involved in ?he 

r\ lgl ^. al suit ’ there is no res judicata. ( Pollock 
12RmSo Anusuva Bai. 183 IC 689= 
130 R N 78—1939 N L -J- 87=A.I.R. 1939 N ag 

~- : S } 1 Competent Court-Suit in Munsiff’t 

Court— Subsequent suit by same plaintiff against 

rZ l n d e J end r t J or j ame J elie f in Subordinate 
Judge s Court—Plea of res judicata —Contention 

by plaintiff that former suit not really triable bv 

Mu^iff s Court—If open 5\ 21 Suits Valuation 

Act, S. 11— Principle of constructive res judicata 
—Extent and scope of. 

««» . _ without jurisdiction is 

a nudity and want of jurisdiction cannot be 
waived. To this fundamental rule there are two 
exceptions recognized by law: (1) S. 11 , Suits 
Valuation Act, which deals with defects of juris- 
diction due to wrong pecuniary valuation, and ( 2 ) 
o. 21 , C. P. Code, which deals with a wrong place 
ot suing. These two sections recognise that there 
may be a waiver on the part of the defendant in 
regard to the pecuniary or territorial jurisdiction 
9* a Vourt, as the case may be, and the absence of 
jurisdiction in such cases would not render the 
decree a nullity. In other words, there is a dis¬ 
tinction between inherent incompetency j n a 

Lourt and irregular exercise of jurisdiction, the 

defects contemplated by S. 11 of the Suits Valua¬ 
tion Act and S. 21, C. P. Code, being treated as 


mere irregularities which can be waived. The 

principle of waiver of objection to jurisdiction 
under these sections extends to execution pro¬ 
ceedings also. Under both these sections even in 

nl'e SenC l ? f ™ alver ’ that is to say, even if 
objection is taken in the Court of first instance, 

tnere must further, be consequent failure of 
j “ s u tlce before the objection can be given effect to. 
Where no such objection is taken or where 
failure of justice has resulted, the decree cannot 
e impeached either in appeal or in revision or in 
a subsequent suit; and the decree would operate 
as J. e i Judicata in a subsequent suit. An objection 
which a defendant is precluded from raising is a 
fortiori not open to the party who was the plain- 
titt in the former suit. Where a plaintiff invoked 
tne jurisdiction of a Court of lower grade on the 
former occasion and subsequently files a suit for 
the same reliefs in a Court of higher grade, he 
cannot escape the bar of res judicata in the sub¬ 
sequent suit by pleading that the former suit was 
tried by a Court which had no jurisdiction to try 
it. oince the decision in the former can be chal¬ 
lenged as incompetent or without jurisdiction, 
at decree would, if other conditions are satisfi¬ 
ed, operate as res judicata . 

iV ewsam,J . Assuming that the former suit, if 
the plaintiff had valued its property, would have 
been beyond the penuniary jurisdiction of the 
Court in which it was instituted and tried, the 
principle of constructive res judicata embodied in 

£* n a the • ts Valuation Act and S. 21, C. 
r. Code, applies and cannot be evaded. The mat- 
ters of valuation of a suit and of choosing the 

place of suing are primarily the province of 
parties who, within limits, may choose their own 
orum, e.g., by under-valuing or overvaluing their 
clami or by suing in one district or in another. 

1 be jurisdiction 9 f Courtis only artificially limit¬ 
ed by minor considerations such as the value of 
the suit or the place where the cause of action 
arose. Inherent defects stand on an entirely 
different footing. Once a party has chosen the 
forum which shall bear his cause, he must abide 
by his choice. ( Venkatasubba Rao and Newsam 
Kammaran Nambiar v. Valia Ramuni. 177 
LC. 91—11 R.M. 240=48 L.W. 679=1937 M W 

T f ’i 1 Q 2 '? 92 ~ A ' I ‘ R ‘ 1938 Mad * 257=(1938) 1 M L. 

~T. n—Competent Court—Suit instituted in 

Munsiff s Court-Decision of Chief Court in 

u/h n i aP t eal ~H reS J' udicata >'« later suit— 

Munsiff! bey ° n the pecuniar y jurisdiction of the 

cZZlS ^ he v, earli ? r s J uit was instituted in the 
Court of the Munsif and came before the Chief 

ne 0 r nnil n rv eC;0n C ap ^ eaI andthe Munsif lacked 

pecuniary jurisdiction to try the later suit, the 

oner S at 0n a 0£ the . Cd,ef 9 0urt in ‘hat suit cannot 
operate: as res judicata in the later suit. ( Srivas- 

tava and Nanavutty, JJ.) Partab Bahadur Singh 
v .\ I AG A T . JI -? StNGH. 12 Luck. 371=1936 O.L.R. 

118=9 R -° 40=1936 O.W.N. 784 
=1936 R.D. 416=A.I.R. 1936 Oudh 387.' 

~ S. 11—Competent Court—Suit in Revenue 
Court under S. 77, Madras Estates Land Act- 
Dismissal on ground of absence of relationship 
of landlord and tenant—Subsequent suit in Civil 
Court for declaration of right to resume land—If 
barred— Res judicata. See Madras Estates Land 
Act, S. 189. A.I.R. 1937 Mad. 303. 
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-S. 11— Competent Court—Suit in Revenue 

Court under N.W.F. Rent Act (XII of 1881 )— 
Decision on proprietary right—If res judicata in 
subsequent suit for ejectment under Agra Tenancy 
Act of 1901 and Act of 1926. 

The N.-VV.F. Kent Act (XII of 1881) did not 
empower the Revenue Courts to decide any ques¬ 
tion of proprietary right, except incidentally, nor 
did that Act provide for an ejectment suit of the 
nature contemplated by the present Agra Tenancy 
Act of 1926. Revenue Courts have been em¬ 
powered by the Agra Tenancy Acts of 1901 and 
1926 to decide conclusively a question of proprie¬ 
tary right or to have such an issue decided by the 
Civil Court. The decision of a Revenue Court 
under Act XII of 1881 on a question of proprie¬ 
tary right in a suit for arrears of rent cannot 
operate as res judicata in a suit for ejectment 
under the later Acts on the issue of proprietary 
right, and is no bar to the Revenue Court taking 
action under the procedure prescribed by Act II 
of 1901 or under the Act III of 1926. ( Thom , 
Ag. CJ. and Niamatullali , J.) Sheodarshan Lal 
v. Balmakund. I.L.R. (1938) All. 184=1938 R. 
D. 43 = 10 R.A. 537=1938 A.L.R. 229=174 I.C. 
62=1937 A.W.R. 1215 = 1937 A.L.J. 1339=A.I 
R. 1938 All. 82. 

“S. 11 —Competent Court — Test — Competen¬ 
cy to try subsequent issue—If enough—Large 
valuation in subsequent suit—Effect of. 

A decree in a previous suit cannot be treated as 
res judicata in a subsequent suit unless the Judge 
by whom it was made had jurisdiction to try and 
decide not only the particular matter in issue but 
also the subsequent suit itself in which the issue 
is subsequently raised. In spite of a large valua- 
tion in the subsequent suit, there would be res 
judicata at least with regard to so much of the 
Property as was dealt with in the previous suit. 
(S. K. Gltose and Patterson , JJ.) Gonfsh 
Chandra Deuty v. Rajkumar Deuty. 67 C.L. 
J. 223. 

S. 11 —Competent Court — Test—Decision 
of Assistant Collector of second class in rent suit 

If res judicata in subsequent suit for ejectment 
before Assistant Collector of first class—Agra 
Tenancy Act. 

It is expressly provided by S. 11, C. P. Code, 
that in order that a decision in a former suit may 
operate as res judicata in subsequent suit, it is 
necessary that the Court which tried the former 
suit was a Court competent to try the subsequent 
suit. Mere competency to try the issue raised in 
the subsequent suit is not enough. Further, it is 
the competency of the original Court which 
decided the former suit that must be looked to 
and not that of the appellate Court in which that 
suit was ultimately decided on appeal, Again, 
regard must be had to the jurisdiction of that 
Court at the date of the former suit and not to 
its jurisdiction at the date of the subsequent suit. 
It follows, therefore, that an order in a rent suit 
of an Assistant Collector of the second class con¬ 
firmed on appeal first by the Collector and then 
by the District Judge that the defendant was not 

a tenant but a proprietor of the land in dispute, 

does not operate as res judicata in a subsequent 
suit before an Assistant Collector of the first 
class for ejectment of the defendant under S. 82 
of the Agra Tenancy Act, as such a suit could 
not have been heard and determined by the 
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Assistant Collector of second class who has no 
jurisdiction under that Act to try a claim for 
ejectment of a tenant. ( Harries , J.) Kalyan 
Das v. Sudershan Lal. 166 I.C. 807=9 R A. 
446=1936 A.L.J. 1313 = 1936 R.D. 547=1936 A. 
W.R. 1091=1937 A.L.R. 75=A.I.R. 1937 All. 20. 

-S. 11— Competent Court — Test—Prior suit 

to declare adoption invalid in Munsifs Court —• 
Decree declaring adoption invalid—Subsequent 
rise in value of properties—Suit for possession 
after death of widow in Sub-Court—Decision on 
validity of adoption—If res judicata— Specific 
Relief Act, S. 43. 

In determining the question of competency for 
the purpose of S. 11, C- P. Code, the Court need 
not take into account any change in the valuation 
resulting from a mere rise in the market value if 
the properties concerned in the two suits are sub¬ 
stantially the same, the fact that some years ago 
they were worth only such an amount as would 
have brought a suit relating to them within the 
jurisdiction of a Munsif’s Court is no reason for 
holding a pronouncement of the Munsif's Court 
in respect of title not final or res judicata merely 
because according to the market-value of the 
properties on the date of the later suit they are 
worth more than the limit of the pecuniary juris¬ 
diction of that Court. The reversioners to the 
estate of one S, a Hindu, sued in 1883 for a decla¬ 
ration in the Court of the District Munsiff that 
an adoption made by X’s widow was invalid ; and 
the adoption was finally held to be invalid as not 
having been authorised by S or assented to by the 
Sapindas. Subsequently in 1927, after the death 
of the widow the reversioners again sued for 
possession of the properties, which were substan¬ 
tially the same as those concerned in the prior 
suit; but the properties then being worth more 
according to the then market-value, the suit was 
.filed in the Subordinate Judge’s Court. It was 
found that after making due allowance for a few 
items of properties, newly added in the later suit, 
the suit would be within the limits of the Mun¬ 
sif’s jurisdiction if valued as in 18S3. 

Held, the decision on the validity of the adop¬ 
tion was res judicata and that it was not open to 
the adopted son who was a party to the prior suit 
to reopen the issue in the later suit; and that 
apart from S. 11, C. P. Code, the trial of the issue 
was also barred by reason of the express provi¬ 
sions of S. 43, Specific Relief Act, and that a 
declaration once obtained should not become 
futile merely because of some difference in the 
pecuniary jurisdiction of the Courts concerned. 
(Varadachariar and Mockett , JJ.) Suhbayya v. 
Anantaraju Nagayya. 166 I.C. 75=9 R.M. 330 
=1936 M.W.N. 1086=44 L.W. 530=A.I.R. 1936 
Mad. 951=71 M.L.J. 619. 

-S. 11—Competent Court—Transfer of 

decree of Court of Native State to British Indian 
Court for execution—Refusal of execution— 
Decision that decree null as being without juris¬ 
diction—Suit on foreign judgment—If barred. 
See C. P. Code, Ss. 13 and 44. 40 C.W N. 591. 

-S. 11 —Competent Court—Trial and decision 

of issue in former suit—If bars trial of same issue 
in subsequent suit involving property of larger 
value . 

If a question arises upon an issue framed in a 
suit in respect of a property of inconsiderable 
value which may be dealt with by the Court in 
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rrH^H th f at qu i stion ari . ses > and if a decision is 
arrived at on that question, that decision would 

not affect property of a much larger value beyond 
the jurisdiction of that Court when in respect of 
Property the same question arises in a sub¬ 
sequent suit. So far, therefore, as the trial of an 

S ls hQ C , oncerne 'd a prior decision by a Court 
rSl k h d n ° J uri sdiction to try the subsequent 
n T r rega ^ ded as operating as 

nnlnt 1 t / h ^ S ^ me -. 1SSUe arises in Such SUbse- 

A (Makerji and S.K. Ghose, JJ.) 

40 ^W A N A 174 MlRDHA Vm Sadaruddin Bhuniya. 

Compromise decree. 


AND 


gio 


L a S - 11 —Compromise decree—Compromise 
between certain parties only—Decree based on— 

Darty to suit not party to compromise—Subse¬ 
quent suit by— Res judicata. 

Where a suit ultimately ends in a compromise, 
a party to the suit who is not a party to such com- 
promise is not bound by it, and the decree passed 
thereon, based as it is on the compromise cannot 
operate as res judicata against him in a subse¬ 
quent suit. (Fazl Ali and Varma , JJ.) Manki 

J^anakkatan v. Sundar Munda. 179 I c 834 

p7t7 77 = a 5 £98=1939 P -W.N. 41=20 

a-t.-L.T. 346 — A.I.R. 1939 Pat. 225. 


S. 11 Compromise decree—If can operate 
as res judicata m later suit. 

It cannot be said that a consent decree can 
«ever operate as res judicata in a subsequent suit, 
it is binding upon the parties and would operate 
as res judicata in a subsequent suit unless there 
are some special reasons for holding that the 
compromise and decree were void. ( Zia-ul - 
Hasan and Hamilton, JJ.) Pashpat Pratap 

< CC ' i»=«M OWNS?. 

—12 R.O. 62=A.I.R. 1939 Oudh 269. 


mh ir’fl V ~ C ° m P ro ™’ise decree—Suit in personal 
capacity for personal relief by limited owners— 

Jione P r? m f ^ jud ' cata as a ° ainst ™r- 

Where a suit was brought by two daughters of 
•a Hindu father in their personal capacity and for 
a personal relief, any compromise of that suit 
■cannot operate as res judicata as against the 
reversioners. ( Bennet and Verma , JJ .) Har 
Narain Singh v. Nand Ram. 181 IC 33— 11 

R A. 544=1939 R.D. 61=1939 A. W.R.(HC ) 27 

—1939 A.L.J. 199=A.I.R. 1939 All. 197. 0 

S. 11 —Compromise in prior suit—Agree¬ 
ment to pay rent—Subsequent suit for arrears of 

Te \l7Z Rl9ht t0 P a y ment °f rent » if can be denied 
Where in a previous suit for arrears of rent a 
compromise is entered into, by which the tenant 
agreed to pay the plaintiff a certain annual rent 
and it had been acted upon, it is not open to the 
•tenant in a subsequent suit for arrears of rent to 
plead that the plaintiff is not his landlord to 

U /V\ en V S payab,e - ( Darling, S.M. and 
n 0(7* SM .) Allahdia v . Mani Ram. 1938 R. 

Conflicting decrees. 

77 . ,S. 11—Conflicting decrees—Prior decision 

C^llTJtte^tTp/eZ deCiSi0H °f ^ er <°r 


C. P. CODE (1908), s. 11 . 

are . two conflicting decisions upon 

Sion mn *t S ° f pa - r . t,es t( ? a litigation, the later deci- 

tlZT: preva]I .P ar ^cuIarly when that decision 
is that of a superior Court. It is the latter deci- 

smn and not the earlier one of the inferior Court 

which would operate as res judicata. (Harries 

Ab1)UL 0 Tal i al K ingh ’ JJ A U BArD -ULLAH KHAN V. 

Abdul Jaul Khan PL R. ( 1937 ) All. 628=10 

k V '■ 14Z —1937 R.D. 302=170 I.C 657—1Q37 
699=1937 A.L.J. 979=1937 AWR 539 
=A.I.R. 1937 All. 481 ’ K * 539 

——S. 11 -Conflicting decrees— Res judicata. 

Parte?thJ\ lC t e two confllctln & decrees inter 

1 partes the later decree must, for purposes of res 

D?r*W be ta if? n t0 prevaiI * Whavle, J.) Hira 

-11 P T? RQ A i A J^ D ?. ARI SlNGH - 176 I-C. 570 

pA 3 t •v Ac 8 f 4 A B Tn 74 1=1938 P.W.N. 502=19 
Pat.L.T. 456=A I.R. 1938 Pat. 359. 

Connected appeals, cases or suits. 

11 -Connected appeals—Common judo - 

ahhlnnf T° a PP ec fl s 7~-Appeal against one of the 
judicata decrees ~ 0ther > l f w <> uld operate as res 

It cannot be said that in every case where two 

arC di . sposed of a common 
J udgment and an appeal is preferred against only 

one of the decrees, the other becomes final and 

BelZTrn Z S judic ? ta ' (Aia-ul-Hasan and 

Luck i B «l N T E r h\ L v - n - Nand Lal - I 5 

Lu ct. 126=184 I.C. 771=1939 0 LI? fiS?_ 

1939 A.W.R. (C.C.) 245=1939 OWN 955= 
A.I.R. 1940 Oudh 45 . ^ ^.w.rg. 955_ 

n " : s - Connected case—Common trial— 
Dismissal of one suit and decreeing of the Other- 
Appeal against one decree only— R es judicata. 

rnwnf' f wa ! i nstltuted by A against B for re- 

2 y ,°, f certain amount. Another suit was in- 

‘ H‘ e . d . by B , ag.amst A. The two suits were con- 
sohdated an d tried together as the issues were 
practically identical. The Court dismissed A’s 

th * 1 ^ Ut decreed t b a . t °f B- A appealed against 
the decree passed m B’s suit but did not appeal 
a S a ) ns t decree passed in his own suit. 

Held, that the unappealed decree did not 
operate as res judicata. The existence of a con¬ 
tradictory decision was not fatal and it was the 

RL - 294 =« 

S. 11 Connected cases — Cross-suit c inwnl- 

them ilon. PP ' ( ? aga, “ St the decree in one of 
in the other WI ^° ut appealing against the decree 

Li 7 Ma f'c { i Mya ?r U . T nd Du ”kley, JJ.) U Ba 

I.R.ffianSoi! 64 I C 743=9 R R - 136=A - 

■ . 1.^ Connected suits—Common judgment 

wo suits tried together—Appeal in one only — 
Decision m other—If res judicata. 

u t W ° suite involving common issues are dis¬ 
posed of one judgment, and an appeal is filed 
against the decree in one and not from the decree 
in the other, the matter decided in the latter suit 
cannot become res judicata. The bar of res judi - 
ca/o cannot apply to such a case so as to prevent 
the Court from re-openipg the matter decided in 
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the unappealed suit. ( Mukherji and S. K. Ghose, 
JJ.) Bahadur Singh v. Jyotipupa Debi. 40 C. 
W.N. 1176=64 C.L.J. 431. 

— ---S. 11 —Connected f suits—Restoration after 

dismissal for default—Appeal in one suit only — 
Final order in the other suit—If res judicata. 

Where on the restoration of two connected 
suits dismissed for default, an appeal against the 
order restoring the suit is filed in one suit only, 
the principle of res judicata bars the appellate 
authority from setting aside the order of re¬ 
storation in one suit when the order in the other 
suit had become final. ( Bomford , S.M. and 
Mehta. J.M ) Ayub Ali H. v. Shanti Devi. 
1939 R.D. 60 = 1939 A.W.R. (B.R.) 141. 

Consent decree or order. 

— - S. 11 —Consent decree—Compromise giving 

effect to prohibited transaction—If operates as 
res judicata. 

The plea of estoppel by res judicata may pre¬ 
vail even when the result of giving effect to it 
will be to sanction what is illegal in the sense of 
being prohibited by statute. -If the legality of an 
act is a point substantially in dispute, it may be a 
fair subject of compromise in Court like any 
other disputed matter; and a decree passed on 
such compromise is valid and binding until it is 
set aside, and will operate as res judicata. {Broom¬ 
field and IVadia, JJ.) Basangouda v. Basalin- 
gappa. 164 I.c. 703 (2)=9 R.B. 92=38 Bom.L. 
R. 593=A.I.R. 1936 Bom. 301. 

7 —S. 11 — Consent decree—Effect of—If res 

judicata as to all findings or only as to conclusion 
—Subsequent suit in respect of different subject- 
matter—If barred. 

A consent decree or order is as effective as a 
decree or order passed on contest, not only with 
reference to the conclusions arrived at in the suit 
in which it is passed, but with regard to every 
step in the process of reasoning on which the con¬ 
clusion is founded, i e., the findings on the essen¬ 
tial facts on which the judgment on the ultimate 
conclusion is founded. In other words the find¬ 
ing which it was necessary to arrive at for the 
purposes of sustaining the judgment in the parti¬ 
cular case will operate as estoppel by judgment. 
The fact that the subject-matter in the subse¬ 
quent suit is different from that in the prior suit 
does not in any way affect the question of res 
judicata. (D. N. Mitter and Ran, JJ.) Secretary 
of State v. Ateendranath Das. 63 Cal. 550* 

-S. 11 —Consent decree—If can operate as 

res judicata. 

It is not essential in order to create res judicata 
that the matter should have been fought to its 
conclusion or indeed fought out at all. The 
Court, if the matter is in any way challenged, 
should be careful to see that the decree, if by 
consent, is not vitiated by fraud or otherwise. 1 
(Ameer Ali, J.) Pashupatinath Seal v. Prad- 
yumnakumar Mallik. 63 Cal. 454. 

-S. 11 — Consent decree —Res judicata— 

Conditions—Defendant in prior suit not denying 
fundamental assertion of right and consent¬ 
ing to decree without raising issue on point — 
Plea in subsequent suit denying such right—If 
barred. 

A consent decree cannot, merely ^because it is a 
consent decree, prevent the application of the 
doctrine of res judicata. If, as is very often the 
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case, the parties in consenting to the decree, do 
not really intend that the decree should be the 
final decision of their disputes, it would not 
operate as res judicata. Where the plaintiff in 
the prior suit asserted a right to recover certain 
taxes from the defendant, but the latter did not 
deny it and did not put the matter in issue, and 
consented to a decree being passed against him, 
the defendant must be taken to have admitted the 
claim of the plaintiff, and it could not be said 
that he did not intend the decree to decide that 
dispute once for all in favour of the plaintiff. 
The admission of a fact fundamental to the deci¬ 
sion arrived at cannot be withdrawn, and the 
defendant in a subsequent suit cannot be permit¬ 
ted to plead his non-liability to pay the taxes. 
Such a plea is barred by res judicata by reason of 
the prior decision and by virtue of his pleading 
in the prior suit. (King, J.) Venkata- 
chalapathy Iyer v. The City Cinema Co., Ltd. 
176 I.C. 649=11 R.M. 144=1937 M.W.N. 1281 
=A.I.R. 1938 Mad. 225. 

-S. 11—Consent order—Appointment of 

trustee by consent of parties to suit—If bars 
claim of any claimant in future Sec C. P. Code, 
S. 92 (1) (a) and (b). 41 C.W.N. 298. 

Constructive res judicata. 

S. 11 —Constructive res judicata. See 
Execution Proceedings, infra. 

-“S. **—Constructive res judicata— Appli- 

cability—Consent decree. 

Davis, J.C .—There is no difference within the 
meaning of S. 11, C. P. Code, between a certain 
definite and material issue which has been raised, 
and one which should have been raised. There 
is no difference in this matter between a consent 
decree and a decree passed per invitum. (Davis, 
J.C. and Rupchand, A.J.C.) Allahbux v. Nus- 
serwanji & Co. 29 S.L.R. 455=164 I.C. 43=9 
R S. 30=A.I.R. 1936 Sind 99. 

——S. 11 —Constructive res judicata— Applica¬ 
bility—Land acquisition proceedings—Person not 
party—If affected. 

The doctrine of constructive res judicata can¬ 
not apply to any person who is not a party to the 
land acquisition proceedings just as it would not 
apply to a person who is not a party to a civil suit. 
The Land Acquisition Act cannot go further than 
the C. P. Code. ( Middleton , J.C . and Mir Ahmad, 
A.J.C.) Gul Mir Khan v. Habibulla Khan. 
160 I.C. 1010=8 R. Pesh. 148=A.I.R. 1936 
Pesh. 29. 

-S. 11— Constructive res judicata — Original 

order of Court allowing mortgagor to be in a 
portion of the house—Subsequent order to vacate 
— No constructive res judicata. See C. P. Code, 
O. 40, Rr. 1 and 2 and S. 11. (1938) 1 M.L.J. 

249. 

also 1937 M.W.N. 1292 (supra). 

Co-plaintiffs. 

-S. 11— Co-plaintiffs —Res judicata bet¬ 
ween. 

Where no rights of the plaintiffs inter sc were 
decided in a former suit which was compromised, 
no question of res judicata arises by virtue of the 
compromise in a subsequent suit between them. 
( Nanavutty , J.) Mohammad Abdul Haseeb v. 
ZiaUddin Ahmad. 1937 O.W.N. 423. 

-S. 11— Co-plaintiffs —Res judicata between — 

Contest between them—If necessary. 
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.An * ssue ma y be Res judicata between co-plain- 
tiiTS as well as co defendants, and for an issue to 
be res judicata between co-plaintifts it is not 
necessary that there must be a real contest bet¬ 
ween . them. When the interests of various 
plaintiffs are common, and no question of adopt¬ 
ing two conflicting positions as between them¬ 
selves arises, the decision arrived at by the united 
efforts of all will bind them for ever, especially 
when the only person concerned in holding the 
opposite position has had a full right. ( Addison , 
A.C.J. and Din Mahomed, J .) Ram Bhaj v 

Ahmad Said Akhtar Khan. 178 I.C. 302=11 

R.L. 440=40 P.L.R. 591=A.I.R. 1938 Lah. 
571. 

~ 11 Co-plaintiffs—Suit by two persons 

for declaration that certain plots were not sir and 
that they were joint occupancy tenants—Suit 
decreed—Subsequent suit by one of them against 
other that he alone is tenant— Res judicata. 

Two persons sued for a declaration that the 
plots in suit were not sir and that they were joint 
occupancy tenants, and this suit was decreed. 
Subsequently one of them sued for a declaration 
ag ainst the other that he alone was the tenant. 

Held, that the decision in the previous suit did 
not operate as res judicata as the intention of the 
plaintiffs in that suit was merely to get a decla¬ 
ration that the land was not .nVbut land in which 
they had acquired occupancy rights. ( Darling, 

iooV ? l l( L Romford, JM .) Jokhu v. Jokhan. 

lyo/ K.D. 256, 

'S. 11— Decision on question of law — Cor¬ 
rectness of decision—If material. 

The correctness or otherwise of a judicial 
decision‘has no bearing upon the question whe¬ 
ther it does or does not operate as res judicata. 
A party taking the plea of res judicata has to show 
that the matter directly and substantially in issue 
has also been directly and substantially in issue in 
a previous suit and has been heard and decided. 
I he principle of res judicata is not to be ignored 
merely on the ground that the reasoning whether 
in law or otherwise of the previous decision can 
be attacked on a particular point. It is not 
correct to say that a previous decision on a 
question of law is not res judicata in a subsequent 

I? 1 I’n/rt Shf.ORAM v. Mulchand. I.L 

R. 1940 Nag. 181=175 I.C .6 93=11 R.N. 7—A I 

R. 1938 Nag. 195. 

T” —Decree for possession in favour of 

Melcharthdar in prior suit—Subsequent suit in 
ejectment by Jenmi—If barred. See Malabar 
Compensation for Tenants Improvements Act 

S. 5(2). 47L.W.236. ’ 

-S. 11 —Decree on ward —Res judicata. See 

C. P. Code, Sch. II, Para. 20. 42 P.L.R. 77 . 

T- s - 11— Decision directly and substantially in 

issue—Determination of amount due in mort¬ 
gagee's suit for possession—Subsequent suit for 
redemption—Prior decision as to amount due if 
res judicata in later suit. 

Where in a prior suit by the mortgagee for 
possession of the mortgaged property, it became 
necessary to decide as to the amount due on the 
mortgage and the sum due was in fact deter¬ 
mined, it would operate as res judicata so far the 
amount due on the mortgage is concerned, in a 
subsequent suit for redemption of the mortgage. 

( Zia-ul-Hasan and Hamilton, JJ.) Darshan Lal 
v. Munnu Singh. 188 I.C. 623=1940 O.L.R. 

Q,. D .—58 
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361=1940 A.W.R. (C.C.) 182=1940 O.A. 354= 
1940 O.W.N. 391=A I.R. 1940 Oudh273. 
Directly and substantially in issue. 

— S. 11 — Directly and substantially in issue — 
Adoption by Hindu widow—Suit by adopted son 
to recover property alienated by widow — Dismis- 
sal Finding that alienation good for widow's 
lifetime—Suit by adopted son's transferee after 
death of widow — If res judicata— Plea that cause 
of action arose before widow's death and there¬ 
fore suit barred by limitation — Competency—If 
barred by prior decision — Estoppel. 

I a Hindu having died without issue, his 

widow 5, transferred her husband s property in 
18/7 to one B, a cousin of the husband, B agreeing 
to pay her maintenance as long as she lived. In 

1900 S. adopted a son, / who in 1902 brought a 

suit to recover possession of the property 
alienated to B. The suit was dismissed finally, 
the High Court in second appeal holding that I 
had no cause of action then to sue and that B was 
entitled to hold the property as long as .S' lived. I 
subsequently sold the property to his natural 
father who in turn sold it to the plaintiff. 5 died 
in 1925 and in 1927, plaintiff sued for possession 
of the property, impleading the natural father of 
I the adopted son I and B the alienee from the 
widow, and others. B resisted the suit pleading 
res judicata and limitation and adverse posses¬ 
sion on the ground that the cause of action arose 
on the adoption of I in 1900 itself. 

. (D the suit was not barred by res- 

judicata by reason of the decision in the prior 
suit, there having been no decision which would 
bar / or the plaintiff who derived title through 
him from claiming possession after the death of 
the widow; (2) that the plea of limitation and 
adverse possession on the ground that the cause 
of action arose in 1900 on the adoption of I, was 
barred by res judicata by reason of the decision in 
the prior suit that the cause of action would 
arise only after the death of the widow, which 
point was directly and substantially in issue; (3) 
that the decision in the prior suit, though wrong 
in law and subsequently overruled nevertheless 
operated as res judicata and was conclusive bet¬ 
ween the parties; (4) and that the plea of B was 
further barred by estoppel and by the principle 
that a man cannot be allowed to approbate and 
reprobate. ( Broomfield and Tyabji, JJ.) Shan¬ 
kar v . Prabhakardixit. 60 Bom. 1008=165 1 
C. 987=9 R.B. 192=38 Bom.L.R. 853=A.I.R. 
1936 Bom. 402. 


A , S’ Directly and substantially in issue — 
Adverse finding on unnecessary issue— Res judi¬ 
cata— Rule as to. 

Though a finding on an issue may not be neces- 
j • 1 s P osa l °f the suit, yet if a party invites 
the decision of the Court on that issue and the 
. ur ^ a ^ s ? considers it necessary to go into it and 
gives findings thereon, the decision on that issue 
will constitute res judicata in a subsequent suit, 
provided that the party against whom there was 
a finding on that issue, would be in a position to 
carry the matter in appeal. A landlord instituted 
a suit against his tenant for ejectment and reco¬ 
very of possession. The tenant denied the lease 
and title of the landlord and claimed adverse 
possession In a previous litigation between, 
them the Court found in favour of landlord as 
regards the lease, title and adverse possession 
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but dismissed the suit on the ground that the 
landlord failed to serve a notice on the tenant 
to quit The tenant who was not given costs 
appealed but the appeal was dismissed on the 
.ground that lie raised false pleas. 

//<?/</, that the tenant by his appeal invited the 
appellate Court to give a decision on the question 
ot title and of the lease and that the finding as 
regard 5 the title, lease and adverse possession 
and the order relating to costs were related to 
each other as cause and effect and hence the fin¬ 
dings in the previous suit operated and res judi¬ 
cata in the subsequent suit by landlord against the 
f , or e J e ctment and recovery of possession. 

Ra °' J - ) KOTAYYA V. SUBBAYYA. 

168 I.C. 306=1936 M.W.N. 1162=45 LW 531 
=9R.M,561=A.I.R. 1937 Mad. 114. 

~ H~~Directly and substantially in issue — 

judicata* °* ^ uesRon raised incidentally—If res 

A question of title raised only incidentally in a 

ca " ^ re -agitated in a subsequent 

^ 1 Jr, T ( V n nd Fazl Ali ' JJ> > Dalip Narain 
ooq c c ^ojcinandan Prasad Singh. 182 I.C 
329=5 B .R. 8i3 = i2 R.p. H =A .I.R. 1939 Pat. 


936— 
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judicata in a subsequent suit on the question as to 

the nature of or the rate of the amount payable 

by the tenant, when the question of title in the 

later suit is collateral and incidental to suit and 

not directJy in issue. (IVort, J.) Bikan Mahuri 

‘U T - Bibi Walian. 183 I.C. 763=5 B.R. 983= 

12 R p . 189=20 Pat.L.T. 671=A.I.R. 1939 Pat. 
o33. 

•S. 11 —Directly and substantially in issue — 

T 7 • tv « • . 


-s. 11 —Directly and substantially in issue— 

WhlVVuu eCe T ry u SS \‘ es - ,f Kes j“ dica ‘ a - 

)™", s i u: “are deeided against the plaintiff yet 
dedsion of ‘ e decls,on ? f the is based on the 

, d . e y?'? nof one issue only, it cannot be said that 
the other matters raised in the suit were directly 

and s ? bs ‘ ar ! t,a .hy >n issue or were finally decided 
17 A f 74 Pr ro 5 '. P ii e Jf s ,ud,cala doe s not apply. 

17 A. 174; 1922 P C. 241 and 1925 Oudh 386, Ref. 

Tm.sr ni’CC’ J ' C - a ' ld Mir Ahmad, A.J.C.) 
Jp S p D £ s , S ' ngh a v - Yusaf Shah, 161 I.C. 63= 
8 R. Pesh. 155=A.I.R. 1936 Pesh. 61. 

——- s - 11 —Directly and substantially in issue— 

hmding on unnecessary issue—lies judicata. 

* hndln S °n a question in a prior suit which 
was unnecessary for the purposes ofthatlitiga- 

f d K° n a Wh ' C 1 the decision in the prior suit 
S„,l b r, a ( S n- Ca " not operate as res judicata in a 
m. tn u" ga t' on ' (Nasim Ali and blender- 
Path ’ i 7f) w? H *o* SH Law v ‘ Satish Chandra 

CaL 203 634=10 R.C. 160=A.I.R. 1936 


Jnrid^t}l l "7?J reCtly atld substantially in issue— 

a , ltcrnative issue by trial 

arise at udicata.^^'^ did n °‘ 

ti^Mv he i 1 n t i\ e s .nI atte [ Wa / not directly and substan- 
tially in issiie in the former suit, an incidental 

* n * n S trial Court in that suit cannot ope- 

the anneMat rf r a/a I", a !3 ter s,lit especially when 
the appellate Court, held, that the question did 

Terrrll S C*T M J" m { , on Vf r suit (Courtney 
Terrell , C. J. and Dhavle , JJ.) Nokhe Lal Tha 

z/ Rajeshvvari 3 B.R. 14=1936 P.W.N. 689= 

*65 I.C. 213—9 R.P. 161 = 17 Pat L T 677—A 
I R 1937 Pat. 141. “ b// - A - 

7 TT S ' , 11— Directly and substantially in issue— 
Landlord and tenant—Decision of question of 
title -If res judicata in later suit as to nature or 

°l n ° u ! U °f. Payment to be made by tenant—Title 
merely collateral and incidental. 

„ V1 °i US judgment on title in a suit between 

lord and his tenant cannot operate as res 


Landlord and tenant—Kabuliyat accepted as gen¬ 
uine in prior suit—Genuineness not in issue in that 
suit—Finding as to genuineness—If res judicata— 
Its evidentiary value in subsequent suit. 

In a prior suit by the tenant against the land¬ 
lord, a kabuliyat, executed by the tenant's prede¬ 
cessor and stating the area of land in the posses¬ 
sion of the tenant and rent payable by him, was 
produced by the landlord and it was accepted by 
the Court as a genuine document. On finding 
that the subsequent record of rights showed the 
tenant in possession of area more than that leased 
to him, the landlord brought a suit for recovery 
of additional rent for additional area. To prove 
that the tenant was in possession of excess area, 
the landlord produced the kabuliyat and contend¬ 
ed that the decision as to genuineness of the 
document was res judicata , but the appellate 
Court refused to consider it at all as it disbeliev¬ 
ed the document. 

Held, that the question of genuineness of the 
document not being in issue in the prior suit, the 
finding as to its genuineness could not operate as 
res judicata in a subsequent suit. The finding 
however being evidence of the highest value 
ought to have been considered in the subsequent 
suit between the same parties, and in not doing so 
the appellate Court misdirected itself both on 
facts and law. 

Held also , that the document could be taken as 
an admission by the tenant regarding the area 
leased and rent payable. ( M . C. Ghose and 
Mukerji , JJ.) Administrator-General, Bengal 
v. Sachindra Kumar Roy. 65 C.L.J. 90=171 I. 
C. 834=10 R.C. 315=A.I.R. 1937 Cal. 237. 

-—S. 11— Directly and substantially in issue — 

Notice of ejectment by landlord against tenant — 
Plea of occupancy right by tenant—Decision ad¬ 
verse to tenant—Claim to occupancy of tenant's 
successors in subsequent proceedings—If barred . 

In answer to a notice of ejectment by the land¬ 
lord, the predecessor of the appellants’ (tenant) 
pleaded that he was a tenant with a right of 
occupancy. The Court decided against the tenant 
upholding the landlord’s notice of ejectment. 
The appellants again claimed the right .of occu¬ 
pancy in subsequent proceedings. 

Held , that the question having been directly and 
substantially in issue in the former proceedings 
and having been decided adversely to the appel¬ 
lant’s predecessor, the decision operated as res 
judicata against the appellants in the subsequent 
proceedings. ( Drake Brockman , 6*. M. and Knox , 
J.) Wajid Khan v. Ragho Indra Pratap Sahi 
Rao. 1936 R.D. 271. 


■S. 11— Directly and substantially in issue 

I-_a. * _. i_ a • •__ PiY. 


Observation by Court on Point not in issue—Effect 

°f - 

A mere suggestion by the Court in a judgment 
passed by it on a point which is not in controversy 
and in respect of which no issue has been framed 
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does not operate as res judicata as it has no bind¬ 
ing effect. ( Niyogi , J.) Shankernath v. Babu- 
lal. I.L.R. 1936 Nag. 138=164 I.C. 931=9 R. 
N. 44=A.I.R. 1936 Nag. 148. 

-- s -. U —Directly and substantially in issue— 

Person m possession of some lauds under agree¬ 
ment to lease encroaching upon other lands of 
same owner—Decision in Land Acquisition pro¬ 
ceedings in respect of latter lands—Finding that 
he is tenure-holder If res judicata in suit in 
respect of former lands. 

Where a person is in possession of certain lands 
*° another under an agreement to lease, 
and has also encroached upon other lands of the 
same owner and is wrongfully in possession of 
such other lands a finding in Land Acquisition 
.proceedings with regard to the latter land that 
the person in possession is a tenure-holder cannot 
operate as res judicata in a suit for ejectment 
with respect to the former lands of which he is 
in possession under the agreement to lease. (Har¬ 
ries, C. J. and Manohar Lall, J.) Shiva Prasad 

1940*p RA ^ UMARI Debi. 21 P.L.T. 277 

D . , 1* Directly and substantially in issue — 

■Point not raised m pleading.s-Parties joining 
issues—Decision, if res judicata. 

^h e f e though a point is not properly raised by 
the plaint but both parties have without protest 
chosen to join issue upon that point, the decision 
on that point would operate as res iudicata 
between the parties. (Stone, C. J. and Puranik, 

IC 922-nPHin fi L ^ D 1938 Na S- 496=180 
l.C. 922—11 R N. 406 = A I.R. 1938 Nag. 401. 

- r S. 11 —Directly and substantially in issue— 

P ': e Z7i SUlt Und ,Z S - ^7 of Oudh Rent Act dis- 

plaintiff cannot sue alone — 
4 S l llt V° r drears of rent treating de- 
fwdant as statutory tenant— Res judicata. 

S i?7 er nf?h P n VI ^ S D SUit bythe P^intiff under 

S. 127 of the Oudh Rent Act was dismissed on 

the plai , ntiff was not entitled to 
bring the suit alone, a subsequent suit by him for 

arrears of rent against the same defendant treat- 

tenant is not barred by res 
judicata.. Thp question which is directly and 

SU iJ )S 4 t if ritia ^ ln J ssue the subsequent suit is 
whether or not the defendant is a statutoryten¬ 
ant of the plaintiff. This question was never 
•directly and substantially in issue in the previous 
suit much less was this question heard and finally 
decided in that suit which was disposed of on a 
preliminary point. ( Zia-ul-Hasan , J.) Mahabal 
Khan v. Mahomed Ahmad Ali Khan 172 T c 
647=1938 O.L R. 19=1938 O.A. 31=1938 R D 
219=10 R.O. 185=1938 A.W.R. (C C.) 18=1938 
O.W.N. 126=A.I.R. 1938 Oudh 54. 
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jointly purchased the house from 5” and that 

later on at a division between himself and plaintiff 

the house fell to his (Vs) share. The suit was 

dismissed, the Courts finding that plaintiff had 

not proved his right, the sale deed being in the 

names of plaintiff and V, and that the parties 

remained joint till 1910. The appellate Court also 

tound that the subsequent partition set up by V 

was talse and never did take place. The plaintiff 

hied another suit in 1926 against V's widow for 

possession of properties on the ground that they 

had devolved on him by survivorship on V’s 

death. The defendant, V's widow, pleaded that 

there was a prior partition 20 years ago between 

the brothers and that the house fell to the share 
of V. 

Held, that the question whether V and plaintiff 
were joint or divided could not be said to have 
been directly and substantially in issue in the 
former suit, and that the rule of res judicata 
could not be invoked by the plaintiff whose con¬ 
tentions in the two suits were mutually contra¬ 
dictory. (King, J.) Lakshmi Devamma v. Ros- 
ayya. A.I.R. 1936 Mad. 988. 


-S. 11 —Directly and substantially in issue 

—Prior suit alleging partition—Dismissal of suit 

negativing partition—Later suit on basis of joint 

status—Plea of partition by defendant _ If res 

.judicata— Plaintiff raising contradictory conten¬ 
tions—If can invoke rule of res judicata. 

In a prior suit by plaintiff against his brother 
V, for possession of a house he alleged that there 
was a partition in 1910 between him V and 
another brother S, at which the house fell to the 
share of S, who later sold it to plaintiff V, ad- 
rmtted that 5* was divided from the family j n 
*910, but that he and plaintiff remained joint and 


d S.ll—Directly and substantially in issue — 
Kent suit—Fx parte decree—If res judicata as to 
relationship of landlord and tenant. 

The relationship of landlord and tenant is the 

Ve 7i° Un ? atIon a degree in a suit for rent 
and therefore when such a suit has been decreed 

the Courts must proceed on the footing that it 
was a matter necessary to be determined and in 
tact determined in the earlier rent suit. It cannot 
be relegated to the category of matters only 
indirectly, collaterally and incidentally decided. 
I his principle is true even if the decree passed 
is an ex parte one. Hence in a subsequent suit 
between the same parties the question of rela¬ 
tionship of landlord and tenant is barred by the 
principle of res judicata. (James and Rowland , 

r> X P* RrHI Singh v. Ramsaran Mahto. 3 
B.R. 67=1936 P.W.N. 621=165 I.C. 623=9 
R.P. 201=17 Pat.L.T. 633=A.I.R. 1936 Pat. 

o56. 


d **77 Directly and substantially in issue — 

Kent suit—-No dispute as to relationship or rate 
of rent—Issue as to whether all the plots covered 
bythe jamas are included—Decision on—If res 
judicata in subsequent suit by tenant. 

,,^ n a , r ^ nt su *f *>y a landlord against a tenant, 
there being no dispute as to the relationship of 
iandlord and ten a nt, or as to the rate of rent or 

arr f a ^ s * an issue as to whether 
the iandJord has included in the suit all the plots 

of and covered by the jamas in question, is only 
an incidental or collateral issue. The decision on 
such an issue m favour of the landlord would 
not operate as res judicata in a later suit by the 
tenant for a declaration that all the lands cons¬ 
titute but one jama, because even if the decision 
on the issue in the prior case had been the other 
way, and in favour of the tenant, the Court would 
be bound to decree the suit as there was no dis¬ 
pute as to relationship or rate of rent or period 
of arrears. ( R.C . Mitter, J.) Eusuf Mondal 
v. Golapjan. 166 I.C. 1001=9 R.C. 645=62 C 
L.J. 517=A.I.R. 1936 Cal. 772. 

--S. 11—Directly and substantially in issue— 

Rent suit—Plea of non-fixation of rent and of 
absence of possession—Decree for arrears^—If 
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res judicata as to status of defendant. See Agra 
Tenancy Act, S. 132. 1936 R.D. 538 (1). 

—-S. 11— Directly and substantially in issue— 

Rent suit—Plea that holding comprised further 
area at fixed rent—Finding upholding defendant's 
plea—Subsequent suit by landlord for same area 
as before— Res judicata. 

If the matter in issue was directly and sub¬ 
stantially in issue between the parties in the for¬ 
mer suit and actually formed the basis of the 
decision in the former suit, the decision in the 
former suit would operate as res judicata in the 
subsequent suit. In a suit for produce rent for 
the area contained in two khatians instituted by 
certain landlords, the tenants defendants raised 
the plea, that their holding included a futher area 
of 1 a acres of another plot settled with them and 
that they occupied a holding of 9 bighas at a cash 
r J nt o ^ Rs. 42-14-0. The finding was in favour of 
the defendants and the suit for produce rent was 
dismissed. The landlords again instituted an- 
other suit for recovery of rent of the same two 
khatian numbers and the defendants again resis¬ 
ted the suit on the ground that their holding in¬ 
cluded a further area It acres, and that the same 
had been settled with them at a total rent of Rs. 
42-14-0. 

Field, that the decision in the former suit as to 
the extent and area of the holding was res judi- 
ca/a in the Jater suit. {Courtney-Terrcll, C.J ., 
Fazl Ah , Khaja Mohammad Noor , James and 
Manohar Lall , JJ.) [eonandan Singh v Ianki 
Singh. 17 Pat. 451 = 177 I.C. 676=5 B.R. 6= 
11R P. 171 = 1938 P.W.N 379=19 Pat L.T. 325 
=A.I.R. 1938 Pat. 306 (S B.). 

'S. 11— Directly and substantially in issue — 
Rent suit—Question of title—Decision—If res 
j udicata in subsequent title suit. 

If, in a suit for rent, question of title is raised, 
not directly, but incidentally, then any decision on 
the question of title cannot operate as res judi¬ 
cata in a subsequent suit between the parties 
based upon title between them. But if a question 
of title is raised and has a direct bearing upon 
the decision of the Court, then a subsequent suit 
between the parties based on title would be barred 
by res judicata even though the earlier suit be 
one for rent. (Rangnekar, J.) Jambu Tava- 
P^ PP A-^ DAKEZ/ - Gopalakrishnamacharya. 175 

B - 10=40 BomLR - 359=:A.I.R. 

1938 Bom. 291. 


. U Directly and substantially in issue — 
butt for rent of land in estate—Plea of rent-free 
tenure—Finding of rent-free holding—Subsequent 
suit by purchaser of estate more than 12 years 
later for rent —Res j udicata —Adverse possession 
—Acquisition of rent-free title. 

In 1903, when the Court of Wards was in 
charge of an estate, a suit was filed to recover 
rent from the occupant of the land who pleaded 
that the land had been granted rent-free. The 
plea was upheld and there was a specific finding 
that the land was rent-free. In 1932, the person 
who purchased the estate in Court auction sued 
the then occupant, a descendant of the prior occu¬ 
pant, for rent. 

Field, (1) that the decision in the prior suit 
operated as res judicata on the question of liabi¬ 
lity to pay rent; (2) that apart from res judicata, 
the judgment was the starting point for adverse 
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possession in favour of the occupant of the land 
and he must therefore be deemed to have held the 
land rent-free for the requisite period to estab- 
j s rent-free tenure by adverse possession 
(Ivadsworth J .) Adilakshmi Devamma Garu 
v. Appa Rao Garu. 182 I.C. 944=12 R.M 189= 
1938 M.W.N. 1134=48 L.W. 701=A.I.R. 1939 
Mad. 94=(1938) 2 M.L.J. 934. 

~Z S., 1 1—Directly and substantially in issue — 

1 \d ent [ l y of issues or subject-matter. 

4j C * r | ne of res judicata does not depend' 
on the identity of the subject-matter of the dis- 
pute, but depends on the identity of issues, and 
the question to be considered is whether the 
matter in controversy in the later suit was subs¬ 
tantially the matter in controversy in the previous 
suit. (D.N. Mitter and Rau, JJ.) Secretary of 
State v. Attendranath Das. 63 Cal. 550. 

~ S- 11 “Directly and substantially in issue'* 

— lest. 

• ^. e ^ ore . a flatter can be said to operate as res 
judicata it is necessary, inter alia, to establish 
that the matter was directly and substantially in 
issue in the earlier suit, and that it was heard and 
finally disposed of by the Court in the earlier 
suit. It is, of course, not necessary that before a 
matter can be said to be res judicata, it should 
form the subject-matter of a definite issue. If 
the Court can gather from the materials before 
it namely, the pleadings, the judgment and the 
decree, that that matter was directly and substan¬ 
tially in issue and formed the basis of the judg¬ 
ment arrived at in the earlier suit, either 
expressly or by necessary implication, then the 
principle of res judicata would apply. It is 
difficult to lay down a hard and fast rule as to 
what matters can be said to be arising directly 
and substantially. The Court can only look at 
the manner in which that particular matter is 
dealt with by the parties themselves, having 
regard to the course of the litigation, the con¬ 
duct of the panics and manner in which the 
Court itself has dealt with it. Where it is im¬ 
possible to show for want of proper materials as 
to whether an issue was raised and heard and 
finally disposed of, or whether it formed the 
basis of the decree in the suit or that it was 
necessary for the Court to decide it, the plea of 
res judicata must fail. ( Rangnekar , /.) Jambu* 

Adake v Gopalakrishnamacharya. 
175 I C. 866 =H RB. 10=40 Bom.LR. 359= 
A.I.R. 1938 Bom. 291. 

Erroneous decision. 

S. 11 — Erroneous decision — Construction 


of decree or document—If conclusive in subse¬ 
quent suit. 

Though the construction of a document may 
for certain purposes be regarded as involving a 
question of law, a construction once placed on a 
document by a competent Court before which the 
question was directly and substantially in issue is 
conclusive between the parties, and it is im¬ 
material that the property involved in the subse¬ 
quent suit is not the same as that which formed 
the subject-matter of the first suit. This prin¬ 
ciple of finality of construction is equally appli¬ 
cable to decrees, and the interpretation placed by 
a Court on a decree is conclusive between the' 
parties in a subsequent litigation, even if that 
interpretation be erroneous in law. ( Varada- 
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chariar and Mockett, JJ.) Alagappa Chettiar v 
Somasundaram Chettiar. 1937 M.W.N. 465 (2)' 

-~S. 11 — Erroneous decision—Decision op¬ 
posed to provisions of statute— Res judicata. 

The doctrine of res judicata is only a form of 
estoppel, and there can be no estoppel against a 
statute. If a law prohibits the levy of a sum by 

. ■ .. . . ^ an t, a previous judgment 

entitling him to recover the same cannot stand in 
the way of <he defence of the defendant denying 
liability. {Wort J.) Bikan Mahuri */. Mr. Bibi 
Walian. 183 I.C. 763=5 B.R. 983=12 RP 
189=20 Pat.L.T. 671=A.I.R. 1939 Pat. 633. * * 

7®* H Erroneous decision—Finding based 
on mistaken view of law— Res judicata. 

The decision in a former suit between the 
parties, though based on a mistaken view of the 
law, nevertheless operates as res judicata in a 
subsequent suit. The fact that the finding was 
based on a wrong view of the law and that the 
reasons on which the decision was based were 
unsound does not affect the conclusiveness or 
binding nature of the decision as to the rights of 
the parties. (Broomfield and Tyabji, JJ.) Shan- 

~ ar ^ Prabhakaradixit - 60 Bom. 1008=165 I 
1936*B^ R 40 B 2. 192=38 B ° m L R - 853=AJ - R - 


AND 


922 


_ . —Erroneous decision—Point of law— 

Res judicata. 

. An erroneous decision on a point of law is res 
judicata between the parties. (R. C. Mitter, J.) 

Kajmohan Das z; Sa.r a d a Charan Chaudhury. 

p 2 iQ«r 0 ?lL RC,635=40 C.W.N. 627=AI. 
R. 1936 Cal. 200. 


e ll —Erroneous decision on point of law 

Suit Jor rent by landlord against tenant—Plea of 
non-liability for additional rent on ground of 
having planted cocoanut garden—Decision holding 
cocoanut garden not an improvement and making 
.tenant liable for increased rent-Subsequent suit 
for rent Plea of. non-liability on ground of 

cocoanut garden being an improvement—Sustaina¬ 
bility —Res judicata. 

Where in a suit for rent by a landlord in res- 
pect of certam fasHs the tenant pleads that he is 
?u 0 Vu f tor any additional rent on the ground 
that the holding comprises a cocoanut garden and 

is the subject of an improvement under S 3 ( 4 ) 

</) of the Madras Estates Land Act, but the 

Court rejects the plea holding that the cocoanut 

garden is not an improvement, the decision on 
.that question of Jaw will operate as res judicata 
m a subsequent suit between the same parties for 
rent in respect of subsequent faslis, notwith¬ 
standing that the view of law holding a cocoanut 
garden to be not an improvement under the Act 
is subsequently declared to be erroneous in later 
decisions of the Court. The principle of res 
judicata on a question of law should, however, be 
confined lo matters which actually existed at the 
time of the former decision, and therefore areas 
and trees to which it was not applied at the time 
-of the former decision would be governed by the 
correct principle of law as laid down in later 
decisions. ( Beasley, CJ. Ramesam and King, JJ.) 
Narayana Aiyangar v. Subramanian Chettiar 
45 L. W. 15=168 I.C. 24=I.L.R. 1937 Mad’ 
364=1936 M.W.N. 1362=9 R.M. 539=A IR 
1937 Mad. 254=(1937) 1 M.L.J. 233 (F.B). * 


C. P. CODE (1908), S. 11. 

Execution proceedings. 

“b. 1 1—Execution proceedings—Application 
debto^-^° n - r 5^ ec , ted b ^ for T e notice to judgment- 

m R Limitation Act, Art. 

467 1936 A,L J- 5 71=A.I.R. 1936 All. 

——S. 11—Execution proceedings—Application 

lnti a n3 t0 i Ult UHder °- 21 R • ^-Dismissalas 
L E te and as being not maintainable under O. 21 

rc. oo Subsequent application under S. 47— If 

^rred —Constructive res judicata — Applica- 

Where a party instead of applying under S. 47, 
C. P. Code, applies under O. 21, R. 58, C. P. Code 
and such application is dismissed as having been 
filed late and as being under O. 21, R. 58, C P 

barr ? d by the rule of constructive 

res judicata from afterwards filing proper appli- 

U ? der r’ 47 ’ C P ; Code - suits are filed 
instead of applications, the suits have to be treat- 

TnllnJ? ??P 1, / £? tio " s .. un ? I er S.47. (Manohar 
U«KH WA « I Kui:R. m/ 175 1 'x.C.' ) 12?=4 B B R° L 529 - 

———S. 11 —Execution proceedings—Application 
for execution dismissed for default after notice 

t r n iJp] ie ^ t de \ tor —Objection that it was barred 
cation taUon ~ 1 ^ can be taken in subsequent appli- 

Where on an application made for the execution 

t d j C ^ e ’ a n j U F e was 'ssued upon the judg- 

“-V f d f b 0r and f the u e was no appearance on his 
behalf and no further step was taken by the 

for'defauH Cr “ 6 ap P lication dismissed 

Hi?*"/ ‘-ha* the l aCt ‘ hatthe judgment-debtor 
did not raise any objection that that application 

was barred by limitation did not preclude him 
from raising that objection in a subsequent appli¬ 
cation for execution. (AT. C. Ghose, J.) Sures- 

WAR JrRASAD V. MaHARAT BAHADUR SlVHA 170 

I.C. 584=10 R.C. 547=67 CXJ 92=41 CWN 
1151=A.I.R. 1937 Cal. 581. J ' b-.W.N. 

- S. 11 —Execution proceedings—Application 

for execution of rent decree filed impleading heirs 
of deceased judgment-debtor—Application di*- 
missed against them on ground they had no assets 
deceased having conveyed all his properties in 
trust Decree realised from another *co-sharer 
judgment-debtor Suit by him for contribution 
against trustees and heirs of deceased-If barred 

thSr’hands* IheV' 3 ' 1 o^thefcawd 

theamniin^nf decree-holder realised thereafter 
*a i* the decree from another co-sharer 
trust^T^ e k P^ sonall y- The latter sued the 
tinn ^ ' A ?£ d beirs c f th e deceased for contribu- 
tion and the Court held that the deceased had not 

d vested himself of the ownership of the pro¬ 
perties by the deed of trust and the trustees were 
no better than mere managers and the plaintiff 
was, therefore, entitled to contribution from the 
assets in the hands of any one of the defendants 
either as managers or as heirs of the deceased 
Held, that the suit for contribution was not 
barred by res judicata by reason of the order 
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passed in the execution proceeding dismissing the 
application against the heirs of the deceased. 
(Mukherjea and Roxburgh, JJ .) Radha Rani v. 
Brindarani. 43 C.W.N. 940. 


- S. 11— Execution proceedings—Assignment 

of decree—Recognition after notice to judgment- 
debtor— Failure^ to object—Objection at subse¬ 
quent stage — Competency—Pozver of executing 
Court. 

Where notice of the assignment of the decree 

is given to the judgment-debtor, hut he does not 

appear and does not contest the assignment and 
the assignment being proved, the Court sub¬ 
stitutes the assignee in execution proceedings, 
the judgment-debtor is precluded from question¬ 
ing the validity of the assignment at a later 
stage; it is not open to the executing Court to 
question the validity of the assignment or to find 
that the assignment was a collusive affair. (D. 
N. Mitter and S. K. Ghose, JJ.) Sailendra 
Krishna Choudhury v. Harendra Kumar Roy 
167 I.C. 430=9 R.C. 686=40 C.W.N. 1393=A‘ 
I.R. 1937 Cal. 4. 

---—S. 11 —Execution proceedings—Certain ob¬ 
jection to execution not raised in first application 
—Such objection raised in appeal from order 
dismissing such application but not decided— 
Second application raising such objection — If 
barred by res judicata. 

Where the judgment-debtor did not raise a 
certain objection in his application under S. 47, 
C. P. Code, objecting to the execution of the 
order against him but raised it in a second appli¬ 
cation filed by him and also in the grounds of 
appeal filed by him against the order dismissing 
the first application but the appellate Court did 
not go into that objection on the ground that it 
was pending in the lower Court. 

Held , that the second application raising the 
objection was maintainable and was not barred 
by the principle of res judicata. (Henderson and 
Sen,JJ.) K. G. M. Faroqui v. Habibur Raha- 
man Chowdiiury. 44 C.W.N. 749. 
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R L ' 485=39 P L R ' 368=A.I.R. 

iy3o Jban. 942. 


“T- 11—Execution proceedings—Construc¬ 

tive res judicata. 

In an execution proceeding the decree-holder 
cannot adopt a line of attack which was either 
not taken up during the earlier execution procee- 
dings, or which, if taken, was given up. Where, 
therefore, the decree-holder admitted in an 
earlier proceeding that ancestral property was 
not liable to attachment and sale in execution of 
his decree, the doctrine of constructive res judi¬ 
cata fully applies. (Abdul Rashid , /.) Lal 
Mohammad v. Khem Chand Radha Kishan. 

166 I.C. 982=9 R.L. 441=A.I.R. 1936 Lah. 
lo7. 


S. 11 Execution proceedings — Construc¬ 
tive res judicata. 

The principles of constructive res judicata are 
applicable to execution proceedings. Thus where 
the plaintiff makes an application for 
execution of a decree as a trustee on behalf 
of the insolvent and Official Receiver and the 
Court decides that he has no locus standi, he 
cannot come forward and apply for execution on 
strength of credentials, which he could very 
well have relied upon while prosecuting the 

/°T n ] er r a T Pplication * AJ R - 1935 Lah. 200, applied. 
(Agha Ilaxdar, J.) Panna Lal v. Ram Chand. 


“7 S. 11— Execution proceedings — Construc¬ 
tive res judicata. 

Though S. 11, C. P. Code, does not in terms 
apply to execution proceedings, the general prin¬ 
ciples underlying the rule of res judicata are 
applicable to them and the applicability of the 
rule is not limited to matters which were directly 
and substantially in issue and were heard and 
expressly decided in former execution procee¬ 
dings, but the principle of constructive res judi¬ 
cata. as embodied in Expl. 4 of S. 11 is also appli¬ 
cable to such proceedings. If an objection which 
might and ought to have been taken in the earlier 
execution proceedings is not so taken and the 
matter is heard and decided, the party concerned 
is debarred from raising it in subsequent pro¬ 
ceedings. 15 Lah. 869, referred to. (Tek Chand „ 
J.) Nanak Chand Ramji Das v. Ibrahim. 174 

fo < V'7 9 r 5 lf 1 ?,o R - L ' 646=40 P.L.R. 38=A.I.R. 
1937 Lah. 772. 


--S. 11 — Execution proceedings—Construc¬ 
tive res judicata. 

Principles of constructive res judicata apply in 
execution proceedings. If a man with eyes open 
undertakes not to raise any objection of any kind 
to a certain position on the score of which he has 
secured a substantial advantage, he should not be 
allowed to reprobate it in the course of the same 
proceedings and to re-agitate the matter. ( Din 
Mohammad, J.) Musharaf Hussain v. Agha 
Munawar Ali Khan. 186 I.C. 881=12 R.L 
436=A.I.R. 1940 Lah. 7. 

-—S.l 1 —Execution proceedings—Constructive 

res judicata— Applicability—Conditions of — Fai¬ 
lure to raise plea of payment or to object to cor¬ 
rectness of amount for which execution is sought 
—if bar to plea or objection being raised at later 
stage. 

Caution has to be exercised in applying the 
principle of constructive res judicata to execution 
proceedings. It can only apply to cases where 
the Court could not have acted as it did if the 
judgment-debtor had successfully raised the 
points which are sought to be held by this prin¬ 
ciple against him. A Court, in general, cannot 
order execution unless it is satisfied (i) .that the 
petitioner has a right to execute; (ti) that the 
judgment-debtor is liable to satisfy the decree; 
(lit) that the decree is executable ; and (iv) that 
it is not barred by limitation. If therefore an 
executing Court orders execution to proceed it 
must be presumed to have held that all these con¬ 
ditions are satisfied. If a judgment-debtor with 
due notice of the proceedings fails to raise any 
objection on any of these grounds it must be held 
by the principle of constructive res judicata that 
his failure to do so has the same legal effect as 
if it had been raised and decided against him. 
The mere failure of a judgment-debtor to dis¬ 
pute, at the first opportunity, the correctness of 
the figure or sum for which the decree is sought 
to be executed would not bar him by the principle 
of constructive res judicata from raising the 
point in subsequent proceedings or at some later 
stage of the same proceedings. Failure to raise 
a plea of payment at a prior stage will not be a 
bar to the plea being raised at a later stage. 
(Beasley , CJ. and Honvill, J.) Bapanna v. Yen- 
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gayya. 1937 M.W.N. 529=171 I.C. 581=10 R 

1937 Mad - 511 = 

. y Execution proceedings — Construc¬ 

tive res judicata— Applicability—Omission to 
raise objection and order in previous execution 

making properties liable in execution—If binding 
in subsequent execution . 

Where a judgment-debtor has failed to raise 
all his objections, they will be deemed to have 
been impliedly decided against him, and he is 
therefore precluded from raising the same 
objections in a later execution of the same 
decree. To this extent the doctrine of construe- 
live res judicata is applicable to execution pro- 
ceedings. An order in a previous execution that 
the decree-holder is entitled to proceed against 
certain property must be held binding on the 
parties in subsequent execution proceedings, and 
it is not open to the judgment-debtor to raise in 
a subsequent execution the contention that exe¬ 
cution against that property cannot proceed. 

P C J ‘° nd Rowland, J.) Bula Bibi v 
Farmananda Das. 5 C.L.T. 39. 

Execution proceedings — Construc- 
ttv * res judicata— Application of. 

The doctrine of constructive res judicata is 
appl ,c ab Ie to execution proceedings to this extent 
that where a judgment-debtor fails to raise all his 

£,fu Ctl S nS t0 theaPPlfcati 00 in execution made 
by the decree-holder which he might and ought to 
have raised and the application is ordered to pro¬ 
ceed, all such objections will be deemed to have 
been impliedly decided against him and he will 
be preceded from raising the same objections in 

r ?? Ut T n ? f V\ e S r? me decree - (Harries , 

CJ. and Rowland , /.) Dula Bibi v. Parman- 

tK&V . 88 10 672=6 BR 71 '=a.S. 


and REVENUE. 926 ; 
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raising the objection afterwards on discovery of 
the defect on the principle of constructive res 
judicata. There is no duty cast on the judgment- 
debtor, nor upon any party to the proceeding to 

ascertain by an examination of the records, or 

otherwise, whether the application is in proper 

form It is the duty of the Court to see that if- 

is made according to law. The judgment-debtor 

is entitled to assume that the Court has done its 

duty. ( Horwill, J .) Appaji Chetti v. Govinda- 

174 I C 28=10 R.M. 661=1937' 
M.W.N. 355=A.I.R 1937 Mad. 760. 


,• r ^ S> . il—Execiction proceedings— Construc¬ 

tive res judicata— Objection not taken at earlier 
stage of same execution application. 

Ihe rule of constructive res judicata applies to- 

execution proceedings. The circumstance that 

the omission to take the objection was not in a 
previous application for execution but only at an 
earlier stage of the same execution application 
makes no difference. (Skemp , /.) Bishan 
S j ngh v. Jaishi Ram 188 I.C 207=12 R L sn 
=42 P.L.R. 189=A.I.R. 1940 Lah. 161, ' 513 


s *. I *—Execution proceedings— Construc¬ 
tive res j udicata— Omission to raise plea in bar 
of execution—When operates as res judicata on 

Test—Rule U *** C0Urse of same Proceedings— 


.. S \ y —Execution proceedings—Construc¬ 
tive res judicata —Basis of principle—Order for 
substitution m place of decree-holder—No notice 
served on judgment debtor—Latter, if can chal¬ 
lenge order. 

Etr Mitter, J.— The principle of constructive 
res judicata has been applied to execution procee- 
dmgs, but the basis on which the principle rests is 
this, that if a judgment-debtor had an opportu¬ 
nity to prefer a certain objection, he would not 
be entitled at a later stage of the same execution 
proceedings or at a later execution proceeding in 
respect of the same decree, to prefer it if °the 
order that had already been passed be inconsis¬ 
tent with the validity of his objection. If there¬ 
fore, an order for substitution of a certain person 
in the place of the decree-holder is passed with¬ 
out notice to the judgment-debtor and in his 
absence, it is open to the latter to challenge that 
order, as he had no opportunity of presenting 
his objections before the order was made! 
(Mitter and Khundkar, JJ .) Anil Kumar v 
Jugal Kishore. 43 C.W.N. 374. 

--S. 11— Execution proceedings — Construc¬ 
tive res judicata— Execution application not in 
accordance with law — Judgment-debtor ignorant 
of defect and not raising objection—Objection 
subsequently on discovery of defect—If barred. 

A judgment-debtor, who does not object to the 
validity of an execution application as being not 
in accordance with law, is not precluded from 


lJm ° n w app 1Catlon f ? r executi on the decree- 
holder obtains some relief by way of part satis¬ 
fy 1011 of the decree, the judgment-debtor should 
be deemed to have taken, but unsuccessfully all. 
objections, which, if successful, would have 
prevented the decree-holder from obtaining 
satisfaction in part of the decree. Where how? 
ever the decreediolder fails to obtain any relief 

and his application becomes abortive, the judi?- 

ment-debtor is not debarred from taking any plea 
which, if successful, would defeat a second appli¬ 
cation for execution. Where there has been only 
one application for execution which is still pend¬ 
ing, and the judgment-debtor successively objects 
on various occasions in the course of the same 
proceedings, an order dismissing the judgment- 
debtor s objection on one ground and directing- 
execution to proceed cannot be taken to have 
impliedly decided all such objections as would be 

fatal to the execution of the decree if , e 

upheld by the Court. The principle of re? Tdi 
cata cannot be extended so far In the ahVL™ r 
express adjudication, and during the pendency of 

the same execution proceeding there is noth.W 

to prevent the judgment-debtor from takin^anv 
ruFfF^ take" . ^Ther e°"s *no 

under S 47 F p'r d ““l* decl u de a!1 objections 
4/ l r* P • Cc ?de, when they are raised if 

5°!, J? arred r by any ruIe of law - (Mama- 
t^handAl ls »p,JJ ) Ale Rasul v. Balkishan. 

I 69 1 £. ?2J= 10 R-A. 92=1937 A.L.J. 482=1937 

409=1937 All. L.R. 613=A.r.R. 1937 

All. 446. 

7“ S \ y Execution proceedings—Construc¬ 
tive res judicata— Order transmitting decree fnr 
execution—Notice of application for transmission 

not personally served—Absence of declaration of 
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due service—Effect—Plea by judgment-debtor in 
transferee Court of discharge and limitation—If 
barred by res judicata— C. P. Code , O. 5, R. 19. 

An order passed by the Court which passed a 
decree transmitting it for execution to another 
Court would operate as res judicata if it is passed 
after due service of notice on the judgment- 
debtor, so as to preclude the judgment-debtor 
from raising in the transferee Court pleas of 
limitation or discharge, etc,, which ought to be 
raised in the transferring Court. In a case where 
the notice of the application for transmission is 
not personally served on the judgment-debtor the 
Court has to make declaration, as required by 
O. 5, R. 19, C. P. Code, that the notice has been 
duly served ; the omission to make such a declara¬ 
tion is fatal when it is sought to apply the princi¬ 
ple of constructive res judicata against the judg¬ 
ment-debtor. In the absence of a proper declara 
tion of due service of notice as required bylaw, 
no decision can be implied to have been given 

j i5^ e ? ourt on th e pleas raised by the judgment- 
debtor in the transferee Court. ( Pandrang Rao, 
{•) Palaniappa Ciiettiar v. Tiiaivanai Achi. 
165 I.C. 59=9 R.M. 206=1936 M.W.N. 1037= 
44 L.W. 460=A.I.R. 1936 Mad. 812=71 M.L.T. 
317. J 

-S. 11 —Execution proceedings—Construc¬ 
tive res judicata— Plea of limitation. 

The principle of res judicata constructively 
applies to execution proceedings. A judgment- 
debtor is, therefore, debarred from agitating a 
question of limitation which he could and should 
have taken but failed to take in the earlier stages 
of the proceeding. ( Din Mohammad. J.) Barkat 
Ram v. Bhagwan Singh. 42 P.L.R. 404=A.I. 
R. 1940 Lah. 394. 

---S. 11— Execution proceedings — Construc¬ 
tive res judicata— Rule as to — Applicability to 
restitution. 

Where the execution of the decree has been 
allowed to proceed without any objection by the 
judgment-debtor which was open to him and 
which he had opportunity to make in such pro 
ceedings, he is not entitled to raise such objection 
in subsequent execution proceedings as the princi¬ 
ple of res judicata debars him from doing so. 
But the above principle has no application to 
restitution or even to an application for execu¬ 
tion of a portion of the decree. (Jai Lai, J.) 
Punjab National Bank, Ltd. v. Nanhimal 
Janki Das. 163 I.C. 97=8 R.L. 1007=38 P.L. 
R. 723=A.I.R. 1936 Lah. 246. 

-S. 11 —Execution proceedings— Co-judg¬ 
ment-debtors—Execution against properties of one 
—Objection by latter—Order overruling — If res 
judicata against others in subsequent execution. 

An order overruling the objections raised by 
one judgment-detor whose property is sought to 
be sold in execution does not operate as res judi¬ 
cata so as to preclude the other judgment-debtors 
from raising a similar objection in a subsequent 
execution application as against their property. 
(IVort, C.J. and Manohar Lall, J.) Banaksi Pra¬ 
sad v. Mahaihr Prasad Sahu. 177 I.C. 689=11 
R.P. 170=5 B R. 11 = 1938 P.W.N. 710=A.I.R. 
1939 Pat. 41. 

S. 11 —Execution proceedings—Decision, if 
a person is a legal representative of judgment - 
debtor—If Res judicata. 


The doctrine of res judicata applicable to exe¬ 
cution proceedings does not rest on S. 11 of the 
Code, and distinctions are sometimes made bet¬ 
ween positive decisions and mere dismissals for 
default. Where there was no mere dismissal for 
default but on the contrary the question whether 

a certain person was not the representative of 

the judgment-debtor which was directly raised by 
him, was dealt with by the Court and decided 
adversely to him, the decision, whether right or 
wrong operates as res judicata on general princi- 
pies. (IVort, Ag.C.J. and Dhavle.J.) Khartar 
Shah v. Shyam Lal Singh. 1936 P.W N 594= 
8 R.P. 628=163 I.C. 38=A.I.R. 1936 Pat.*616. 


■a. ii 


in 


-LLAccunon proceedings—Decision 
previous application on unnecessary issue. 

A finding on an issue which was not necessary 
for the decision of the dispute in a previous 
application for execution does not operate as res 
judicata between the parties in a subsequent 
application for execution of the same decree. 
(Skemp, J.) Gobind Ram v. Gurbakhsh Singh. 
172 I.C. 487=10 R.L. 337=39 P.L.R. 189=A.I. 
R. 1937 Lah. 638. 


--S. 11— Execution proceedings—Decision 

regarding judgment-debtor's liability to arrest — 
Res judicata. 

The principles of res judicata as laid down In S. 
11, C. P. Code, constructively apply to execution 
proceedings. Where on the judgment-debtor 
failing to avail himself of an opportunity allowed 
to show cause why he is not liable to be arrested, 
an ex parte decision adverse to him is given by 
the executing Court, the matter of the liability of 
arrest is “heard and finally decided 0 within the 
meaning of S. 11, and a subsequent objection by 
the judgment-debtor is barred. (Din Mohammad, 
J.) Babu Ram v. Hari Ram Daulat Ram. 42 
P.L.R 374. 

-S. 11— Execution proceedings — Decision 

that house of judgment-debtor is exempt from 
attachment—Subsequent application to attach that 
house in hands of legal representative of judg¬ 
ment-debtor—If barred. 

A decision by the Executing Court that a 
certain house belonging to the judgment-debtor 
is exempt from attachment under S. 60 (1) 
proviso Cl. (c), C. P. Code, operates as res judi¬ 
cata in a subsequent application by the decree- 
holder for attachment of that house in the hands 
of the legal representatives of the deceased judg¬ 
ment-debtor. ( Addison and Din Mohammad, JJ.) 
Gurparshad Dew at Ram v. Kishf.n Chand. 
177 I.C. 835=11 R.L. 369=40 P.L.R. 409=A.I. 
R 1938 Lah. 608. 

-S. 11 —Execution proceedings — Decision 

that property is saleable—Claim as to right of 
residence, if can be raised in subsequent execution 
proceedings. 

Where in prior execution proceedings it was 
decided that a certain property is saleable, it 
decides by implication that all the judgment- 
debtor’s rights in it arc saleable and operates as 
res judicata so far as subsequent execution peti¬ 
tions are concerned. Hence a claim of a right to 
residence cannot be raised in later execution 
petitions. (D.R. Norman ) Ale Rasul Ali Khan 
v. Bal Kishan. 1939 A.M L J. 61. 

-S. 11— Execution Proceedings — Different 

objection at different stage—If can be raised , 
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. In th e course of the same execution proceed¬ 
ings a different objection can be raised at a 
different stage thereof. {Din Mohamed , /.) 

Ganga Ram Trust Society v. Sundar Lal. 186 
I.C. 653=12 R.L. 409=A.I.R, 1940 Lah. 27. 

S. II—Execution proceedings—Dismissal 

t ^ / r r/i m a ^i . _ . • < • 


CIVIL, CRIMINAL AND REV^Sufy^ 

c. p. code (19o8S£M<!aOaK ( Kashmir 1 , 


U * — 

f' C(f ° r ^ 


S /. 11 —Execution Proceedings—Execution 

dtion - J'Lldn'WLPYlf-d £>h 4 nA* -t _ _ 1 »• T * 


jor default—If can operate as Res judicata. 

An order in execution proceedings to operate 
as r?.? judicata must decide some question which 
has been brought before the Court. An order 
dismissing an execution for default cannot 
operate as res judicata {Mir Ahmad, A.J.C) 

£ v AZ £ J T K ^ AL SuLTA N. 160 I.C. 

$35=8 R. Pesh. 132=A.I.R. 1936 Pesh. 41 


Execution proceedings—Dismissal 

tail 1 1 ) YM. I CCf/lM / n v/T4 A/« ^ I, - < * _ .. v r 


d s> f /-t m 1 1 ~ .-- t" VC ceu, i tiy a U IS nllSSai 

for default—Omission to raise objection— If Res 
judicata m later application. 

Where no objection is taken, but the application 

for execution does not fructify being dismissed 
for default, the judgment-debtor is not debarred 
u-th®.P nn .cipIe of res judicata from raising the 
objection in a later application. ( Dunkley, J.) 
Ma Dn v. Ko Ba Thet. 1939 RangLR. 152= 

245 1 ° 74—12 RR - 121=A.I.R. 1939 Rang. 


application — Judgment-debtor found 

decretal debt but remedy by suit Sana ected 1 T • u' 

tis£: 

debt but /uggests tha? the proper remedy 

£$ £ -BBSS 

S- IJ—Execution proceedings—Failure of 

ent-debtnr tn ,7’:! ure .°T 


•S 11 Execution proceedings—Dismissal 

Ttiu.lt nv nr 4 J r? zr _ - r e . .. 


r i x ?, - —isistnissat 

for default or as not pressed—Effect—If res judi- 

■Ca ta. 

It is settled law that the dismissal of an execu¬ 
tion petition for default or on the ground that it 
is not pressed does not operate as res judicata in 

lahTthi.t°/i 3 f - resh j a PP. llca ‘>on, unless it can be 
JftWdlV adecisl °n or adjndication which 

•either directly decides the question on which the 

?mnr e H? r ^ at I A S “ e 0r which must be deemed to 

cannnt d hL d . e j,' de “ °!1 the .« round that the order 
•cannot have been made without such an implied 

i ' sl - rl ' th ® ru ! e of res judicata cannot apply and 

£? r ' J* b . ar Ia ‘he way of a fresh application 
being made, if necessary, the very next day with 
the same prayer. Where the order passed on an 

with^osu”- P the a o ? 15 “ n0t S re ?j ed D^missed 
with costs , the only point decided is that the 

application is to stand dismissed and that the 

d1rf^ ; h t "iA ebtOI m!. S t0 , be P aid his costs by the 
decree-holder. The order cannot be construed as 

meaning that the decree-holder has abandoned 
ft*' c f*5°'c has accepted the objection raised by 
the judgment-debtor so as to debar him from 
making a fresh application for execution contain¬ 
ing the identical prayer. The difference between 
the dismissal of suits for default and dismissal 
<af execution petition for default must be taken 
into account. ( Pandrang Row, J.) Lachiram 

bANTHOKCHAND AMEECHAND V. TARACWAwn 

Ja/aruRJ!. 165 I.C. 72=9 R M.332=1936 M 

^k 84 L °y 4 4 4 9^ W ' 565=A 1 R 1937 Mad 2g 9 

—S 11—Execution proceedings—Execution 

application dismissed as not maintainable in form 
in which it was brought —Res judicata. 

Where an application for execution is dismiss¬ 
ed as being not maintainable in the form in which 
it is brought and the judgment is confined purely 
to the procedure which has been adopted and 
does not consider the liability of judgment- 
debtor, it is not res judicata regarding liability of 
judgment-debtor. (McNair. J.) Sudhamoyee 
Bose v. Bhujendka Nath. 172 I.C. 121=10 R 
€. 337=A.I.R. 1937 Cal. 226. ■ 


y/r e,u / e h btor] <° 

to plea at subsequent stage—Notice affixed 

sion to declare service slfficient-Effeft ^ 

”s Ss;ed S L b a ?eTul t y of hi a “vision" "if™ 

«u a y^o f u°s r 

was already pending and the judgment-debtors 

contended that the execution of the decree wls 

barred by limitation. It was contended tr. 
part of the decree-holder that the order of attach¬ 
ment coupled with the judgment-debtors fadure 

to object to the execution of the decree in subse 

qu Hwrt e hTt t r;h operated as w ’ :id ^ 

rieia % that as there was no personal sprvirp 
was there any declaration by the Court tWft, 
was sufficient service, the order of auLhmeLton 

non objection in the subsequent netitinn r i,r 

mLTTA p w iudicata - \Pandrang Rao fnd 
Chettiar^ l7^ M T A n A ^t N 9 HEttiar ^ Veerappa 

m 7 Mad. 84 7 1 C 468=10 R M - 59 1=A.I.R. 

}}—Execution proceedings—Findina in 
necessary 10 *^ Satn cness of subject matter—If 

A finding in a previous execution proceeding is 
not res judicata in a subsequent execution 

ceeding when the subject-mfuer of both the’ 

proceedings is not the same ° 0t ^i the 

decision in a previous execution nr ~ eci J J . ent ly a 

the judgment-debtor was “ of p^ove^t^ ‘ hat 

agriculturist is not res iudicata P ; n °I ed 1° be an 
execution proceedino- when th* n ln a s . u ^ se( l u ent 

saw ’ferlSfiFr' 1 ws 


I.C. 609=12 RL 306~41 6, p S t H D ^ GH - 185 
1939 Lah. 556. 41 P L R - 524=A.I.R. 


trial Court nofqMTtionedbVf ed ‘ n J ,S ~n in<iing °f 
-If can be questfoTed fff f ." A ^ ellate Court 

A finding^^f , he 1r"ar Court “ 

questioned before the Appellate"cnfirt^ 5 
under V& 

1938 A N L°R S r75-4 G n U R P ‘ <AS T AD - ? 32 ™ X ’” R 401= 

Jl! 00 =4BR. 365=42 B c m W L ^- £ £ 

?J,f=178 LC. 412=1938 A W.R. fP.C J '67— 

O.L.R. 127=1938 O A. 87=1938 O W M 
138=A.I.R. 1938 P.C. 98 (P.C ). °- W .N, 

S- II—Execution proceedings—Limitn*:^ 
ice issued tn J„dn™~ ^}nutatton 


Q. D.—59 


—Notice issued to judgmedt-debtorlinder^oj^l 
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R. 22—Judgment-debtor jailing to appear — 
Objection by him on ground of limitation at next 
date of hearing — Maintainability. 

On an execution petition filed by the decree- 
holder, the Court issued a notice to the judg¬ 
ment-debtor under O. 21, R. 22, C. P. Code. The 
judgment-debtor not appearing on the date fixed 
for his appearance, a further rule was issued for 
attaching the property fixing another date. On 
that date the judgment-debtor appeared and 
made an objection that the execution was barred 
by limitation. He was then within time to appeal 
against the order passed on the date fixed for his 
appearance and also to file a petition for review. 

Held, that the Court was within its jurisdiction 
to entertain the objection on the ground of limi¬ 
tation and that the rule of constructive res judi¬ 
cata did not apply to the facts of the case. 
(Costello and M.C. Chose, JJ.) Baidyanath Stl 
v. Bejoy Chandra Kundu. 156 I.C. 604=8 R 
C. 10=39 C.W.N. 583=68 C.L.J. 105=A.I.R. 
1935 Cal. 306. 


-S. 11— Execution proceedings—Matter not 

decided on merits. 

Ordinarily, when once a matter has been decid¬ 
ed for any reason whatsoever, it should not be 
re-opened in the same proceedings, but this is 
merely a rule of procedure and does not amount 
to a legal bar. Ihe rule of res judicata does not 
come into operation unless the matter which is 
subsequently decided by a Court is expressly or 
impliedly decided on the merits in the previous 
proceedings. ( Jai Lai, J ) Raja Baldhadar 
Singh v. Shankar Das. 172 I.C. 426=10 R L 
318=39 P.L.R. 434=A.I R. 1937 Lah. 211. 

—-- S. 11—Execution proceedings—Mortgage 

suit—Final decree for sale not in conformity 
with preliminary decree—Omission to object to 
terms of latter or to execution thereof—Sale of 
property confirmed—Subsequent objection by 
judgment-debtor — Sustainability. See C P 
Code, O. 34, R 5. 1938 P.W N. 776. * ‘ 


-S. 11— Execution proceedings—Objection 

under S. 60 (1) (c) distnissed for default—-Repeti¬ 
tion of the objection in subsequent execution pro¬ 
ceedings—If barred. 

In execution of his decree, the decree-holder 
attached certain houses belonging to the judg¬ 
ment-debtor. The judgment-debtor raised objec¬ 
tions on the ground that he was an agriculturist 
and the houses under S. 60, C. P. Code, were not 
liable to attachment and sale. He subsequently 
made a statement that he would pay the decretal 
amount by a certain date, failing which his 
objections would stand dismissed with costs. 
Payment was not made and the objections were 
accordingly dismissed. Subsequently in the 
course of the execution proceedings against the 
same houses he repeated his objections under 
Ss. 60/47, C. P. Code. 

Held , that as in the previous application there 
•was no decision at all of the question whether 
the houses were exempt under S. 60, C. P. Code, 
the judgment-debtor was not precluded by the 
principles of res judicata from raising the objec¬ 
tions. ( Agha Haidar , /.) Ramciiand v. Co¬ 
operative Society of Kiiarar. 166 I.C. 266=9 
R.L. 356=38 P.L.R. 691=A.I.R, 1936 Lah. 930 
=A,I,R. 1937 Lah, 265. 


C. P. CODE (1908), S. 11. 


—~—S. 11— Execution proceedings—Objection 
under 0.21, R. 58 summarily dismissed—Second 
objection under S. 47— If competent. 

If an objection purporting to be under O. 21, 
R. 58, C. P. Code, and treated as such by the 
Court is summarily dismissed without notice to 
the opposite side on the ground that it appeared 
to be collusive, a second objection under S. 47, 
C. P. Code, is certainly competent, as no question 
of res judicata can arise in such circumstances. 
(Elude, J.) Dai'lat Ram z/. Anant Ram. 187 
I.C. 165 = 12 R.L. 444=41 P.L.R. 821=A.I R 
1940 Lah. 67. 


" S. 11— Execution proceedings—Omission to 
object to executability of decree by applicant in 
prior application —Res judicata. 

Where no objection was taken to the executa¬ 
bility of a decree by the applicant in a prior 
application for execution by him, that objection 
cannot be raised in a subsequent application. 
( Skemp, J ) Mst. Durga Devi v. Mathra Das. 
166 I.C. 929=9 R.L. 434=38 P.L.R. 580=A.I. 
R. 1937 Lah. 18. 

-S. 11 —Execution proceedings—Omission to 

oppose substitution of assignee of decree — Judg¬ 
ment-debtor, if precluded from questioning 
assignee's right to execute. 

The judgment-debtor's omission to oppose the 
substitution of the assignee of a decree in place 
of the original decree-holder does not preclude 
the judgment-debtor from questioning the rights 
of such assignee to proceed to execution of the 
decree by reason of any bar imposed by law. 69 
Cal. 1181, Ref. to. (Dunkley, J.) Ma Tin 
v. Ko Ba Thet. 1939 Rang.L R. 152=184 I.C. 
74=12 R.R. 121=A.I.R. 1939 Rang. 245. 

" S. 11— Execution proceedings—Omission to 
raise objection—When res judicata. 

The principle of S. 11 has been applied to exe¬ 
cution proceedings, and judgment-debtors are 
bound to put forward all defences that would 
effectually prevent execution against them But 
as long as no steps are taken against a particular 
judgment-debtor or his property, there is no 
reason why he should resist execution of the 
decree. It would unduly stretch the application 
of the principle of res judicata to execution pro¬ 
ceedings, if it were applied to the non-appearance 
of a judgment-debtor when no relief is claimed 
against him or against his property. ( Horwill , 
/.) Satyanarayanamurthi v. Mahesam. 1937 
M.W.N. 361. 

—--S. 11— Execution proceedings—Otnission to 

raise plea of limitation —Res judicata. 

An order passed in execution on the question 
of limitation cannot operate as res judicata unless 
the point has been specifically decided or unless it 
must be inferred as a matter of necessary impli¬ 
cation that a decision has been arrived at that the 
application for execution was within time. 
Where an application for execution is made and 
is finally dismissed as infructuous, it cannot be 
inferred necessarily that the question of limitation 
has been decided. ( Niamatullah, Ag.C.J. and 
Allsop, J.) Collector of Benares v. Jai 
Narayan Rai. 173 I.C. 428=10 R.A 480=193* 
A.L.R. 142=1937 A.L.J. 1349=1937 A.W R. 
1222=A.I.R. 1938 All. 89. 


S. 11 —Execution Proceedings—Order dis• 
missing objection by judgment-debtor to attach - 



933 


CIVIL, CRIMINAL AND REVENUE. 


C.P. CODE (1908), S. 11. 

ability of land—Continuation of proceedings— 
Subsequent reversal of order —Res judicata 
Executing Court dismissed the objection of 
the judgment-debtor and held that the ancestral 
land in the hands of the son was liable to attach- 
ment in execution of decree against deceased 
lather. The proceedings continued and the exe- 

b ? g ? n t0 arrange for the lease of 
theiand Butbefore it had arranged for the 

lease, the Punjab Debtors’ Protection Act came 
into force and the executing Court relying on its 
provisions reversed its decision. 

Held, that the order of the executing Court 

dismissing judgment-debtor’s objection was not 

hnal and hence it was not precluded from revers- 
ing its erroneous order. No question of res 
judicata there fore arose. (Abdul Rashid, /.) 

AI * Durga Das v. Nazir Ahmad 41 P 
L.R. 635=A.I R. 1939 Lah. 168. 

S. 11— Execution proceedings—Order for 

YllOlt —-V lih CPm/nut L .. • .7 
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., , ~ „ ,——Kjraer Tor 

attachment Subsequent objection by judgment- 
debtor under S. 18, Punjab Colonization of Gov¬ 
ernment Lands Act— Res judicata. 

Under S 11, C. P. Code, which also applies to 
execution proceedings, even a wrong decision on 

‘I s '“ e c f !^ W ° perates as res judicata, inas¬ 
much as S. 11 makes no distinction between an 

w^nV°h f faC - t -5 d iss r ue of law « especially 
when there is identity of the matter in issue 

and also of the cause of action. So where 

an nrl ge, r 10 e * ec " tlon proceedings, passed 
cron/^nf for attachment and sale of certain 

nuJin °V ^ J ud ^ ment ^cbtor and subse- 
r h } }eC - Uon - to attachment under S. 18, 
Punjab Colonization of Government Lands Act 

under”# nV h p r d | me ? t ' debt ° r ’ he ,s barred 
nder b. 11, C. P. Code, from revising the pre- 

order. (Agha Haidar, J.) Qurban Hus- 

sain Shah v. Fazal Si-tah. 173 I C 218 _ in P 

L. 419=39 P.L.R. 718=A.I.R 7 1937 QtzZ ' 

S. 11 Execution proceedings—Order for 
execution in presence of judgment-debtor—Judq- 

ment-debtor if can question validity of decree in 
subsequent proceeding. J m 

An order for execution of a decree passed in a 
previous execution proceeding to which the 
judgment-debtor was a party operates as res 
judicata m a subsequent execution proceeding 
and it is not, therefore, open to the judgment- 
debtor to question the validity of the decree for 

Kf A rSt - tlme ’ n the subsequent proceeding. 

(Mukherjea, J ) Biswanath Lahjri v . The 

Chatra-Serampur Co-operative Credit SorrPTv 
Ltd. 41 C.W.N. 887. society, 

-S 11 —Execution proceedings—Order in 

execution —Res judicata. 

Where a wrong order in execution has become 
final because an appeal therefrom has been dis¬ 
missed as time-barred, principles of res judicata 
come into play and that order cannot be set aside 
^.subsequent execution. ( Middleton , J.C. and 
Mir Ahmad, J.) Amir Khan v. Khair Moham¬ 
mad. 178 I.C. 275=11 R. Pesh. 50=A.I R 1938 
Pesh. 77. 

S. 11 —Execution proceedings—Order in 
execution confirmed by High Court—If can be 
questioned as illegal. 

A party to a proceeding before the execution 
Court cannot be allowed to question an order 
passed by that Court in those proceedings as not 
bemg in accordance with law, after such an order 


C. P. CODE (1908), S. 11. 

has been affirmed by the High Court. (Saunders, 
D * AN0 ° Lal v Sardapat. 162 I c 987—8 
R.P. 599=1936 P.W.N. 284=A.I.R. 1936 Pat 

777, U Execution proceedings—Orders in — 

When not res judicata. 

Where no objection to execution is taken and 
the application for execution does not. fructify 
but is withdrawn and dismissed, no order for 
execution having been made the judgment-debtor 

s not debarred by principles of estoppel or res 
judicata from raising the question of limitation 
aL late ^ sta « e - Roberts, C.J. and Dunkley, J.) 

Ran? L R A YsY' ^ R - Chettyar Firm. 1940 

R lls9 lang.796 85 70=12 R ' R ‘ 178 = AI - 

rT^T S p n —E* ec l ltion proceedings-Order under 

its validit7^f b fr S r e ed Uent apt>Ucation co ’^g 
Where an order under O. 21, R. 48, C. P. Code 
directing attachment of judgment-debtor's salary 
°. e , en T^e and ho appeal is filed assailing the 

YminsV'fh,’ th f OT i der bec °mes final as 

against the parties and subsequent application 
contestmg the vahd'ty of the order of attachment 

r,i ic - 252=12 * 

T " S * 11 —Execution proceedings—Plea of ad¬ 
justment of decree in bar of execution—Rejec¬ 
tion on the ground of delay in raising plea—Appeal 
Ground of appeal raised but not pressed—Sub¬ 
sequent execution—Plea of adjustment—Bar of 
res judicata. J 

When a plea of adjustment of decree in bar 
ot execution is rejected by the executing Court 
as having been raised too late, and a ground of 
appeal regarding the adjustment is raised but not 
pressed in the appeal, with the result that the 
order of the executing Court is confirmed by the 
appellate Court, the judgment-debtor is precludt 
ed from raising the same plea in a subsequen- 
execution on the principle of res judicata . 

7lt m l and Ro ™ land ’ //•> Sah Radha Krishna 

V . Mt. Bechni Debi 186 I.C. 187=12 R P 45fi 
Fat.! 6 R 302=1939 P WN - 716 =AI.R 1940 

7 11 — -Execution proceedings — Plea of 

7 atse ? by judgment debtor—Dismiss 
sal of application for default—Subsequent appli¬ 
cation—Plea of limitation—Coynpetency. P 

issued P a re no°t US proc * edi "S ^ execution the Court 
issued a notice under O 21 R 77 C P 

fixing the case for hearing on 19—1—1932 The 

Sf re[ u rS tUr f ned by that date ’ a " d the time 
u f V* as therefore extended to 26—1—1932.: 

dismissed a fnr t d e f aP f lic ? tion for execution was 
not™ppearing\ defaU,t ’ the ^gment-debtor too 

l h at the judgment-debtor was not debar- 
» rom raisln S the objection on another and 

oc F as i° n that the execution was bar- 
ed by hmitation. (Guha and Bartley, JJ.) Ibra- 

W N 510 ^ EWAN Vm J AMIN Ali Morhal. 40 C. 

T. : S. 11 —Execution proceedings—Plea of 
limitation not raised — Plea, if can be raised in 
subsequent execution proceedings. 

Even if an execution proceeding be time-barred 
the judgment-debtor cannot rely upon that plea 
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in a subsequent execution proceeding if he failed 
to do so in the first or in any intermediate pro¬ 
ceeding. Where the j udgment-debtors were noti¬ 
fied of the execution proceedings and they did 
appear in the proceedings, had opportunity to 
raise any plea which might have been available 
to them, and did not raise the plea of limitation, 
they are debarred to raise a plea of limitation in 
subsequent proceedings. 8 Cal. 51, Foil.; A. I. R. 
1934 Pesh. 64 and A. I. R. 1935 Fesh. 119, Dist. 
(Middleton, J.C.) Nand Ram Shah v. Kabul 
Shah. 160 I.C. 448=8 R. Pesh. 111=A.I.R. 
1936 Pesh. 9. 

-S. 11 —Execution proceedings—Prior exe¬ 
cution case—Judge dismissing objection on 
ground of vagueness—Application for review dis¬ 
missed as incompetent — Decision, if res judicata. 

Where in a prior execution case of the same 
decree, the Judge dismissed the objection by A 
on the ground that it was vague but did not raise 
the question whether A was authorized to appear 
for B in his personal capacity and when A subse¬ 
quently made an application to have his order 
reviewed, the application was dismissed on the 
ground that it was incompetent, A having no 
power to represent B personally. 

Held , that this decision could not operate as res 
judicata in subsequent execution case. It was 
only the general principles of res judicata that 
applied in execution proceedings and as the order 
rejecting an application for review was under 
O. 47, R. 7 (1), C. P. Code, it was not appealable. 
Hence the question whether A was authorized to 
appear for B in his personal capacity could not be 
said to have been finally decided. ( Addison and 
Abdul Rashid, JJ .) Allahabad Bank, Ltd v. 
Rattan Lal. 169 I.C. 854=10 R.L. 44=39 P. 
L.R. 202=A.I.R. 1937 Lah. 21. 

-S. 11 —Execution proceedings—Question 

whether decree is declaratory in nature decided 
against in earlier application —Res judicata. 

The question whether the decree is declaratory 
in nature and cannot be executed cannot be 
governed by the principle of res judicata as it in¬ 
volves a question of jurisdiction. ( Almond, A.J. 
C.) Qutbuddin Khan v Nawabzada Sardar 
Sadullah Khan. 169 I.C. 942=10 R. Pesh. 12 
=A.I.R. 1937 Pesh. 62. 

-S. 11 —Execution proceedings—Rateable 

distribution becoming final —Res judicata. 

Where an order allowing a claim to rateable 
distribution is not challenged by way of appeal 
or any other proceeding and it becomes final, the 
genera! doctrine of res judicata applies and it 
cannot be attacked in a subsequent suit. ( Agha 
Haidar, J .) Mohan Lal v. Shib Charan Das. 
167 I.C. 910=9 R.L. 569=A.I.R. 1936 Lah. 891. 
-S. 11 — Execution proceedings —Res judi¬ 
cata— Applicability. 

The principle of res judicata applies to execu¬ 
tion proceedings. Where a particular question 
is raised in the execution proceedings although 
not decided, the matter becomes res judicata. 
(Wort, Ag C.J. and Manohar Lall, j.) Mt. 
Sumitra Kuer v. Bhagwat Narain Singh. 180 
I.C. 736=5 B.R. 482=11 R P. 530=A.I.R. 1939 
Pat. 19. 

-S. 11 — Execution proceedings—Res judi¬ 
cata— Applicability — Conditions—Order against 
decree-holder subsequent to sale—If res judicata 
against a purchaser in later proceedings . 


C. P. CODE (1908), S. 11. 

S. II, C P. Code, no doubt applies to orders 
passed in execution proceedings, but such orders 
would affect only the parties or their privies and 
not strangers not deriving title from such parties. 
An order passed against the decree-holder after 
an auction-sale, to which the auction-purchaser is 
not a party cannot operate as res judicata as 
against the auction-purchaser in a subsequent 
proceeding, ( Niyogi , J.) Madhao v. Ram- 
chandra. I.L.R. (1939) Nag. 104=11 R.N. 216 
= 178 I.C. 268=1938 N.L.J. 60=A.I.R. 1938 
Nag. 273. 


—-S. 11—Execution proceedings—Sale pro- 

cl am at ion—Judgment-debtor having knowledge 
and omitting to object to property being included 
—Objection after sale—Maintainability. See C. 
P. Code, O. 21. R. 66 (2). 40 C W.N. 428. 

S. 11—Execution proceedings—Settlement 
of terms of proclamation — Decision on issues 
raised by parties— Res judicata. See C. P. Code, 
S. 47. 50 L.W. 578. 


“ — S. 11— Execution proceedings—Wrong deci¬ 

sion against judgment-debtor on point raised by 
him—If res judicata. 

Where an objection that the transfer by Rent 
Court of application for execution to Civil Court 
was without jurisdiction was agitated and was 
decided against the judgment-debtors jji the 
earlier execution and an appeal was presented 
from that decision and failed, it is no longer open 
to the judgment-debtors to raise it, the principle 
of res judicata being a bar to the contention even 
though the Court before whom the previous 
execution was presented may or may not have 
taken a wrong view of the law. (Varma and 
Rowland, JJ.) Inderjit Nath Sahi Deo v . 
Maharaja Pratap Udai Nath Sah Deo. 18 
Pat. 378=182 I.C. 821=5 B.R. 830=1939 P.W. 
N. 641=12 R.P. 74=20 Pat.L.T. 726=A I.R. 
1939 Pat. 230. 


Ex parte decree. 

-S. 11— Ex parte decree—Subsequent suit to 

declare decree void on ground of want of 
jurisdiction—If barred— Res judicata. A.I.R. 
1937 All 251. 


Findings. 

-S. 11— Findings—Findings not necessary 

but only incidental — Effect. 

In a suit for letters of administration, an order 
while affirming the claimant’s status as the legal 
son of the deceased and granting him letters of 
administration, also incidentally contained a find¬ 
ing that the rival claimant was the legal wife and 
heir of the deceased. But as the claimant was 
entitled to 14 annas share and rival claimant to 
only 2 annas share, the former was entitled to the 
letters. 

Held, that the finding regarding claim of rival 
claimant was merely incidental and unnecessary 
to arrive at and was therefore not res judicata. 
All that the Court should have done was to 
express an opinion that the evidence proved the 
rival claimant to be the legal married wife of the 
deceased. ( Mosely and Dtinkley, JJ.) Fatima 
Bibi v. Ma Toke. 177 I.C. 155=11 R.R. 100= 
A.I.R. 1938 Rang 275. 

-S. 11— Findings — Judgment reversed in 
appeal—Finding not disturbed — If res judicata. 

. A finding in a judgment that a certain party 
is governed by Hindu Law and not by custom is 
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l U( u Cat tu n a I , ater proceeding, when on 
appeal by him the judgment is reversed, although 

“PP^'ate Court does not specifically disturb 
the finding. (Dm Mohammad, /.) Jethu Mal- 

P , AR |? A ° ? 185 I c. 232=12 R.L. 

282 (1) —41 P.L.R. 596=A.I.R. 1939 Lah. 540. 

inr fr?'h’j~!'' t - ndin9 r ? : ~£ uit remanded on appeal 
rnuti r / ectS10 ?—Findings given by Appellate 
Court—If res judicata m subsequent appeal 
against fresh decision. yy 

If a suit is remanded on appeal for a fresh 

fied whh thp% C ea h rl J ° pf;n t0 any party d >ssatis- 

4he fresh decision to challenge ill points 

ivfii “ ys a t e ? f the suit - Consequently 
any finding given by the appellate Court ordering 
remand is not necessarily res judicata in a subse- 
quent appeal against the final decision after re¬ 
mand (Mitchell, F.CA Painda Khan w mIhS- 

med Azim Khan. 18 Lah.L.T. 24. 

Finding on title. 

thm rtfj 1 n ° on title —Decision on ground 

faaiff/'h? a - nt ra as o'V shown title *° resume as 

prior decision. 1 

Where in a suit for recovery of possession 
against the heir of the jagirdar who had resumed 
it on the ground that the grantee had died with- 

tt U /tn VIn , E a m ^ le helr ' the Court while finding 

and that the defendant had failed to 
prove that the plaintiff was the sub-jagirdars 
ot the original jagirdars, decided the case 

anvrfJ^°. UntI 4 lat the defendant had not shown 

Whlri fn 5 r / su , me as against the plaintiff, and 
where the defendant subsequently filed a suit in 

the Revenue Court against the plaintiff for reco- 

^° f d ren the ground that he was holding 

orevton^H hl . s . tenant - 14 w as held that though thf 
vet • d 10n may "° 4 operate as res judicata 

Henn K h - )U - d ? ment had been admitted in evi- 

relnt the g PartCS '- ft was unnecessary to 

repeat the reasons gtven m the prior judgment 

for holding that the plaintiff was an owner and 

not sub-jagirdar. (Sir Shadi Lai.) Girwar 
Prasad Narayan Singh v. Rameshwar I ai 

1938 O-W.N. 242=1938 O A 164= 
1938 A.L.R. 190=19 Pat.L.T. 224=1938 P W N 
311=1938 M.W.N. 459=10 RPC 231-4 BR 
405=173 I.C. 447=1938 R D. 321-19 3 To LS 
135=1938 A.W.R. (P.C.) 50. E ' 

Former suit, 

S. 11 —Former suit—Causes of action diffe- 


oj action ait] 

rent—Prior suit relating to i share in property— 
Later suit relating to remaining § share — Ques¬ 
tions involved not substantially and directly in 
issue in prior suit —Res judicata. 

A suit relating to a % share in property covered 
by a deed of gift is not barred by res judicata by 
reason of a previous litigation relating to i share 
retained by the donor, when the cause of action 
is distinctly different and the questions involved 
in the suit were not substantially and directly in 
issue in the previous suit. (King, CJ. and 

L ) Jangu Singh v. Jot Singh. 1936 
R.D. 275=1936 O.W.N. 582. 

--S. 11— “Former suit"—Final decision in 

suit pending appeal in another suit—If operates 
os res judicata. 

The doctrine of res judicata so far as it relates 
to prohibiting the re-trial of an issue, must refer 
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not to the date of the commencement of the liti¬ 
gation, but to the time when the Judge is called 
upon to decide the issue. The rule of res judicata 
is not limited to the Court of first instance but it 
applies equally to the procedure of the first and 
second appellate Courts and indeed, even to mis¬ 
cellaneous proceedings. Where therefore in a 
suit for ejectment the tenant sets up the title of a 
ttnrd person to the leased property as against the 
landlord suing him in ejectment, and pending the 
second appeal from the decision in ejectment suit, 
a suit between the landlord and such third person 
decides that the landlord is entitled to leased pro- 
perty and not the third person, such decision is 

binding on the tenant even though he is not party 
to such suit, and the tenant is concluded by the 
Jr Cis . , j?. n ? n tll ^ e &iven in such judgment against 
the third person whose title he pleads in the 
ejectment suit. ( Venkataramana Rao, /.) 
K™a n Nair v - Kambi. 172 I.C. 268=10 
R.M. 443=1937 M.W.N. 299=A.I.R. 1937 Mad. 

^ H 7 Former suit—Two suits between 
the same parties in different Courts—Decision in 

°ff le . fff ev ffsion Decision in the other becoming 
final during pendency of revision—If res judi¬ 
cata for purposes of revision. 

Judgments coming into existence during the 
pendency of proceedings by way of appeal or 
revision are not excluded from the operation of 
the rule oi res judicata, if such judgments are 
allowed to become final. Therefore if a suit is 
decided between the same parties by a Court 
establishing the title of one of them to the pro- 
perty in dispute, and such decision has become 
nnal, the decision constitutes the question of title 
res judicata, even for the purpose of an appeal or 
revision from a decree in another suit between 
the same parties in another Court though the 
decision relied on as res judicata has been given 
only after the decision appealed against or sought 
to be revised. ( Varadachariar , /.) Rangacha- 
riar t/. Rangaswami Aiyangar. 59 Mad. 777= 

111 219 T ( 12, =8 R M - 803 (2)=1936 M.W.N. 

M 3 r ( i ): ^f, 3L W - 189=A I R l936 Mad. 190=70 

JVLL/.J. 223. 

Heard and finally decided. 

s - Heard and finally decided—Aban- 

*nt OT claim hv 


donment of claim by plaintiff. 

,^' he ;, e the . Plaintiffs in a suit abandon their 
claim, there is no triaj of issues arising between 
the parties and consequently there is no decision 
which can operate as res judicata. To prevent he 
defendants being harassed unnecessarily a second 

time on the same cause of action, the law how- 

aetin on e t S h^ beS * hat the pIaintiff shall not sue 
again on the same cause of action, unless the suit 

to r‘rL a r Un e / f 0 - 23 - R »■ C/P Code owing 
^ ‘‘ : ? hn, ca 1 defect, and the permission of 

I" t S ° btal ?| d T (Bkide, 7.1 Nano Lal 

A-ULMM SK. ,'S t C - 865=12 RX S “= 

0 

~ 3. 11- Heard and finally decided—Adverse 

finding against successful party — When res judi¬ 
cata. 

There is really no ground for holding that an 
adverse finding against a successful party can 
never be res judicata, though a finding on an 
issue isinot res judicata if the decree had been 
made in spite of the finding and not in conse- 
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quence of it. Even a successful party may be 
bound by res judicata ; and a party cannot be per¬ 
mitted to take up two inconsistent positions in 
Court especially when the one proceeding arises 
out of the other. The principle of res judicata 
is mutual. A judgment, if binding upon dne 
party, is binding upon both, and not merely as 
against the person who is defeated in the suit. 
(Broomfield and Txabji, JJ.) Shankar v. Pra- 
bhakardixit. 60 Bom. 1008=165 I.C. 987=9 
R.B. 192=38 Bom.L.R. 853=A.I.R. 1936 Bom. 
402. 

—-—S. 11— Heard and finally decided — Applica¬ 

tion for amendment of decree—Dismissal by 
trial Court on qround of no error—Second appel¬ 
late Court not deciding the matter, holding that it 
is concerned with execution — Matter, if res judi¬ 
cata. 

Where the trial Court dismisses an application 
by the judgment-debtor for amendment of the 
decree on the ground that there is no error in the 
judgment or the decree, but the second appellate 
Court, rightly or wrongly thinking that it is 
dealing with execution proceedings, disposes of 
the appeal without deciding the question whether 
the decree should be amended or not, it cannot 
be said that it “heard and finally decided” the 
judgment-debtor’s application for amendment of 
the decree, and the matter is not, therefore, res 
judicata. (Nanavutty and Zia-ul-Hasatt, JJ.) 
Uma Shankar v. Murari Das. 13 Luck. 186= i 
167 I.C. 586=9 R.O. 391 = 1937 O L R. 125 = 
1937 O.W.N. 268=A.I.R. 1937 Oudh 246. 

--S. 11—-Heard and finally decided—Applica¬ 
tion to set aside ex parte decree—Dismissal on 
ground of want of sufficient cause—Application 
also wrongly laid—Appeal against decree—Pro¬ 
priety of refusal of adjournment of case—If can 
be gone into in appeal—Order under O. 9, R. 13-- 
If final and conclusive. See C. P. Code, O. 9, R. 
13. (1937) 2 M.L.J. 666. 

■- "S. 11— Heard and finally decided — Appeal 

filed against a decision—Appellate Court deciding 
suit on a point different from that decided by the 
lower Court—Refusal to decide any other point — 
Decision of the trial Court, if res judicata in later 
suit. 

Where a person sued for possession of certain 
properties as belonging to a Sangat and that he 
was its representative, and that a document 
under colour of which the defendant remained in 
possession was void on account of fraud, undue 
influence, etc., and where the trial Court while 
deciding the first point against the plaintiff, 
decreed the suit on the ground that the deed 
under which the defendant was in possession was 
void owing to undue influence, etc., and the appel¬ 
late Court decided only the later point and re¬ 
frained from deciding the question as to whether 
the property belonged to the Sangat or not, a later 
suit by another representative of the Sangat 
against the same defendant for possession . of the 
properties on the ground that it belonged to the 
Sangat is not barred by res judicata as the decree 
of the trial Court merged in that of the appellate 
Court, and as the latter had disposed of the case 
on a ground totally different from that of the 
trial Court, the finding of the trial Court is no 
bar. (Zia-ul-Hasan and Yorke, JJ.) Har Kishan 
Das v . Satgur Prasad. 14 Luck. 277=177 I.C. 


, C. P. CODE (1908), S. 11. 

785=11 R O. 73=1938 O.L.R 446=1938 O.A. 
746=1938 O.W.N. 962=A I.R, 1939 Oudh 2. 

--*S. 11—Heard and finally decided—Arbitra¬ 
tion—Award—Effect of—No finding on particu¬ 
lar point of dispute—If entitles parties to reagi¬ 
tate the same. See Arbitration — Award. 1937 
A.W.R. 805=1937 A.L.J. 1141. 

-S. 11— Heard and finally decided — Conflict¬ 
ing decisions in same proceedings at different 
stages—If permissible. 

Where a question is already decided by a Judge 
and the same Judge subsequently arrives at a 
contrary decision on the same question in the 
same proceeding, the reopening of the question 
is barred by res judicata. (Rowland, /.) Jagar- 
nath Lal v. Lai. Babu. 164 I.C. 282=9 R.P. 
104=17 Pat.L.T. 756=1936 P.W.N. 805=A.I. 
R. 1936 Pat. 447. 

-S. 11— Heard and finally decided — Connect¬ 
ed cases—Appeal in one only — Effect—Suit on 
mortgage after insolvency of mortgagor — Appli - 
! cation by Official Receiver to set aside mortgage — 
Decree in suit and dismissal of application — 
Appeal by Official Receiver against dismissal of 
application alone—If res judicata —Provincial 
Insolvency Act, Ss. 4 and 53— Scope. 

Appellant had a mortgage executed by a person 
who subsequently became insolvent. The mort¬ 
gage was executed on 9—12—1927 and the mort¬ 
gagor was adjudicated insolvent in October, 
1930. In June, 1931, the appellant sued on his 
mortgage in the Subordinate Judge’s Court, the 
amount involved in the suit being Rs. 11,200. In 
August, 1931, the Official Receiver applied in 
insolvency before the same Judge under Ss. 4 
and 53 of the Provincial Insolvency Act to 
have the mortgage set aside. The Subordinate 
Judge, in October, 1934, decreed the appellant’s 
suit and dismissed the application of the Official 
Receiver. No appeal was preferred by the 
Official Receiver from the decree in the suit, but 
an appeal was filed in the District Court against 
the order dismissing the application under the 
Provincial Insolvency Act. The District Judge 
allowed the appeal holding that the mortgage was 
not good against the general body of creditors 
and overruled the appellant’s plea of res judicata 
based on the absence of appeal against the decree 
in the suit on the ground that the governing liti¬ 
gation was one on the insolvency side and that 
the Court executing the mortgage decree was 
bound to give effect under S. 4 of the Provincial 
Insolvency Act to the decision in the insolvency 
inquiry. 

Held, (1) that there having been a decree of a 
competent Court on the mortgage which had not 
been appealed against and had therefore become 
final, the District Judge ought to have recognised 
it and given effect to the plea of res judicata and 
dismissed the appeal of the Official Receiver; (2) 
that the mortgage having been executed more 
than two years before the date of the insolvency, 
S. 53 of the Provincial Insolvency Act did not 
apply, and the only order that could possibly be 
passed under the Act to set aside the mortgage 
must be one under S 4 of the Act; (3) that it 
could not be held that the subject-matter of S. 4 
was one with which the Insolvency Court alone 
was concerned, and that the existence of insol¬ 
vency proceedings did not take away the jurisdic¬ 
tion of the ordinary Civil Court; (4) that the 
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District Judge was not competent to decide an 
appeal against the mortgage decree as the amount 
involved was about Rs. 11,200 and an appeal 

f c n fr0m L WOuld only lie to the H, S h Court; and 
^ s ^ bje , ct " mat:ter of the appeal in the 
Official Receiver s application was already res 
judicata. ( King, /.) Sevadappa Goundar v I 

t ™r AY A« ASW> V MI Ayyar - 1940 M.W.N. 365=51 
L.W 429= A .LR. 1940 Mad. 564=(1940) 1 M 
J-'.J. 647. 

7~ S 11—-Heard and finally decided—Declara- 

nH S ?l ~7 Qu . es J?°n of Plaintiff's title raised in 
appeal but suit[ dismissed on other ground—Ques¬ 
tion of title —Res judicata. 

Where in appeal to the High Court in a decla- 
ratory smt, the plamnff s tulc i s challenged but 
e High Court dismisses the plaintiff’s suit en¬ 
tirely not going into those grounds because it 
accepts another ground that the procedure of the 
lower Court is entirely wrong, the question of 
title became subjudice by reason of the appeal 

lui d t Ca m°/*A Ct c* S r i 6S Judic ff ta in a subsequent 
VU' (Da !*f S ™9 h and Skemp, JJ .) Kartar 

«nSS , T M ^ T ' BHAGAN - 11 R L. 395=178 IC 
6° 40^P.L.R. 662=A.I.R. 1938 Lah. 179. I 

" b *. 11 —Heard and finally decided—Declara¬ 

nt*!. SU * lt ba f ed ° r n tM e > dismissed on appeal 
without question of title having been gone into— 

9uit Stl ° n ^ htle — I f res judicata in subsequent 

SUlt i f . or a declarati on based upon the , 
P la,n . tlff wa s dismissed on appeal 
Without the question of title having been /one I 

^^ _ * f_ . is not res j wheat a ■ 

in a subsequent suit between the parties or their ! 

slid re P r esentatives, as that question cannot be 

withinthe^eaninlof'sn, CP^Cod'e 

sT^PE SU i937 ( R a ^ M/ S eIK V. 1 Maung 

10 565=10 

~77 S k; 1 l ~ Heard ond finally decided-Decision 
cata Q b g iair QUablZ ^ roceed ^Q^f res judi- < 

The decision in qabiz ghair qabiz proceedings * 
cannot operate as res judicata, when the partifs * 

V* b X prese e 1 ?i ld no 1S r ues are struck. ( Drake 1 
Brockman S. M. and Knox, J.M.) Dubari V - 
Shamdeo Misir. 1936 R.D. 44. | 0 

— S. 11— Heard and finally decided-Decision - 
not on merits — If res judicata. 

™ TI r e dlsr ? IS ? al <?f an application under Ss. 5 and c 
d0 of Agriculturists Relief Act on the ground c 
that no evidence in proof of the applicant being d 
an agriculturist was produced and not after a tl 
consideration of the parties’ evidence on the 6 
point, is not a bar under S. 11, C P. Code, to a A 
subsequent similar application. ( Zia-ul-Hasan , I 
JO Gopal Das v. Puttu Lal. 1939 O.A. 425. _ 

-S. 11— Heard and finally decided — Decision o 

on Pj e liminary plea—If res judicata as to title. fi 
Whether a particular plea could be allowed to / 
4)e raised or not is a question in the nature of a 
preliminary plea; and a decision on such a ques- c 
tion is not a decision on the merits which can be s ; 
regarded as res judicata. The dismissal of a suit R 
<>n the ground that the plaintiff was not entitled tl 
to raise the plea on which he founded the suit U 
without any enquiry into his title, cannot be taken ti 
t° be a decision that for all time and in all pro- D 
ceeamgs between the parties it must be taken that a 
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t I d 16 had no title. ( Varadachariar and 

\ I Kandrang Row, JJ.) Ariyaputra Naicken v 

I 160 1C 753=8 R.M. 713=43 

i L.W. 116=A I.R 1936 Mad. 165. 

' ~—S. 11— Heard and finally decided-Decision 

s under O. 22, R. 5 —If res judicata. 

f A decision under O. 22, R. 5 that a certain 
person is not the legal representative of the 
deceased party is not res judicata because this 
order is not subject to appeal and the matter 

’ ?n?i d T ed , ls therefore not fin ally decided. A.I.R. 
1934 Lah. 465, Rel. on. ( Skemp , J.) Mohammad 

Khan v Jan Mohammad 186 I.C. 145=12 R 
L. 367 =A.I.R. 1939 Lah. 580. 

7 S. 11 —Heard and finally decided-Decision 
under O; 22, R. 5 —If res judicata. 

n 99 p Slon * n a sum mary proceedings under 
- 7 ’ 5. G P. Code, that certain persons are 

entitled to be substituted as personal representa¬ 
tives of a deceased party to a suit is not a final 
determination of the matter and does not con- 

on the ff round of res judicata. 28 
All. 109. Foil.; 24 A.L J. 546, Diss from. 

{Harries and Rachhpal Singh, JJ.) Antu Rai 
v - Nam Kinkar Rai. 58 All. 734=163 I.C. 283 
—9 R.A. 1=1936 A.L. J. 622=1936 A.W R 
597—1936,AlhL.R. 556=A.I.R. 1936 All. 412. 

: o.ll—Heard and finally decided—Decree 

for cess under Bengal Cess Act—If final on ques¬ 
tion of defendant’s status— Res judicata in subse¬ 
quent suit for ejectment. See Bengal Cess Act 

S. 41 ( 2 ). 21 Pat.L.T. 277. 

~ S. 11—Heard and finally decided—Dis¬ 
missal of suit for khas possession—Declaration 
of plaintiff’s title to land and to get rent assessed 
in properly framed suit—Assessment of rent 
otherwise than by suit—If precluded. See 
Bengal Land Revenue Settlement Regulation 
and Regulation IX of 1825. 40 C.W.N. 341. 

~ . S. 11— Heard and finally decided,—Final 
judicial pronouncement on issue — Necessity. 

No matter can be said to operate as res judi¬ 
cata unless there is a final judicial pronouncement 
upon it. ( Rangnekar , J.) Jambu Tavanappa 
Adakf. v. Gopalakrishnamacharya. 175 T c 

| 6 q 6 —29? B ' 10 ~ 40 B ° m L -R. 359=A.I.R. 1938 

0 / Wr C ourt not dealfwith bf CmfrTfuppIJl 

Where a suit is “finally decided” on a parti- 
cular point by a superior Court, and finding re- 

not H b r e 

^^. ere ’y because the suit fails on one issue and 
can be dismissed, it cannot be said that the deci¬ 
sion of another issue which is raised and decided 
is not necessary for the purpose of the decision in 
the suit. A suit was brought for mesne profits 
the nght to which depended upon proof of plain- 
tiff s title to certain land. The issue as regards 
plaintiff s title to the land was raised and dedded 

against him but the suit was dismissed with 
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regard to mesne profits on concurrent findings of 
fact relating to accounts and the veracity of wit¬ 
nesses. The plaintiff contended in second appeal 
that the decision with regard to issue relating to 
title to land was not necessary. 

Held, that merely because the suit failed as to 
mesne profits, on another issue, the decision on 
the question of title which was raised and decid¬ 
ed, as being necessary for the decision of the suit, 
cou ^ not be re-agitated again merely on the 
ground that its decision was not necessary for 
the determination of the suit. {Davis, J.C. and 
Mehta, A.J C.) Karamchand v. Vali Muham¬ 
mad 31 S.LR. 5=170 I.C. 310=10 R.S. 59= 
A.I.R. 1937 Sind 157. 


S. 11— Heard and finally decided—Identical 
transactions—Decree passed in suit—If bars 
award of earlier date. 

An award in respect of a certain transaction is 
barred under S. 11, C. P. Code, by a decree 
passed in a suit in respect of the same transac¬ 
tion, even though the decree is of a subsequent 
date to the date of the award. {Tek Chand, J .) 
Jawala Sahai v. Hari Ram Bal Mokand. 175 
fC. 572=10 R .L. 749=39 P.L.R. 117=A.I.R. 
1937 Lah. 649. 


■-S. 11 —Heard and finally decided — Insol¬ 

vency proceedings—Court finding that secured 
creditor has relinquished his security for benefit 
of creditors—Order not appealed against —Res 
judicata. 

Where it has been found as a fact by the Court 
that a secured creditor has relinquished his secu¬ 
rity for the general benefit of the creditors and 
the order has not been appealed against, the 
question whether the creditor has relinquished 
the security or not is res judicata having been 
finally and conclusively determined and cannot be 
re-agitated subsequently. ( Roberts, C.J. and 
Baguley, J ) Bank of Chettinad, Ltd. v. Ko Tin. 
14 Rang. 529=164 I.C. 1061=9 R.R.175=A.I.R. 
1936 Rang. 393. 

“—;—S. 11 — [‘Heard and finally decided"—Issue 
decided by trial Court but not decided by appel¬ 
late Court— Res judicata. 

Where in a former suit between the same 
parties an issue was decided by the trial Court 
but the appellate Court refrained from deciding 

1 a* ,ssue 9 anno * b e deemed to have been finally 
decided and it can be raised in a subsequent suit 

between the same parties. (Cornish, J ) Mahom- 
mad Abdul Aziz v. Gulam Julani. 176 I.C 590 
=11 R.M. 118=A I.R. 1937 Mad. 709. 

. S. 11 Heard and finally decided—Issue 
neither raised nor decided—If res judicata. 

A suit was brought by an inam holder for a 
declaration that the whole village except certain 
minor inams and communal porambokes was 
granted to him. The decree declared the right 
of the mam holder to the entire village excluding 
«»n°r inams and communal porambokes. 
Whether tanks or tank beds were communal 

porambokes was a question that was neither 
raised nor decided. 

Held , that the decree did not make the title to 
the tank-beds res judicata. (Venkatasubba Rao 
<ind Abdur Rahman, JJ.) Appa Rao v. Secretary 
of State. 181 I.C. 688=11 R.M. 832=1938 M. 

• W ;N. 244=4 7 L.W. 438=A.I.R. 1938 Mad. 193 
=(1938) 2 M.L.J. 434. J 
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I —:-S. 11— Heard and finally decided — Issue 

raised but not decided —Res judicata. 

M created an equitable mortgage in favour of 
H. Subsequently M mortgaged the same pro¬ 
perty to K. M executed another mortgage of the 
same in favour of I. N instituted a title suit 
against M impleading K and I to enforce his 
rights under the mortgage. Issue was raised in 
... 1 .. as to the validity of the mortgage. 

While the suit was pending I purchased the right 
of N on the equitable mortgage and got himself 
substituted as plaintiff and a compromise decree 
was passed in terms of compromise against M, 
but the suit was dismissed against the other de¬ 
fendants. Subsequent to this K executed a con¬ 
veyance to R who brought a suit to enforce his 
mortgage and to get a declaration that his rights 
under it were not subject to the equitable mort¬ 
gage. 

Held, that the compromise decree in the pre¬ 
vious sujt was no bar to the plaintiff’s obtaining a 
declaration that his mortgage was not subject to 
the equitable mortgage but on the other hand it 
helped the plaintiff in obtaining such declaration. 
(S. K. Ghose and Patterson , JJ.) Ebrahim Hazi 
v. Official Trustee. I.L.R. (1938) 1 Cal. 187= 
176 I.C. 580=11 R.C. 128=A.I.R. 1937 Cal. 
741. 

-S. 11— Heard and finally decided — Judg¬ 
ment set aside in appeal —Res judicata. 

An appeal destroys the finality of the decision 
of the original Court and the judgment of the 
original Court is superseded by that of the Court 
of appeal. Where, therefore, a judgment operat¬ 
ing as res judicata in a subsequent case is set 
aside by the appellate Court while the subsequent 
case is pending in appeal, the matter is not res 
judicata in appeal and the case should be dispos¬ 
ed of on the merits. ( Addison and Din Moham¬ 
mad, JJ.) Jaspat Rai v. Kahan Chand. 181 
I.C. 389=11 R.L. 821=40 P.L.R. 128=A.I.R. 
1938 Lah. 232. 

-S. 11—Heard and finally decided—Malabar 

Kanom—Suit for redemption by holder of 
melcharth—Decree allowed to lapse—Fresh suit 
by subsequent melcharth holder—Maintainability. 
See Malabar Law — Kanom. 51 L.W. 569. 

-S. 11— Heard and finally decided — Mort¬ 
gage suit—Person holding prior and subsequent 
mortgages impleaded as puisne mortgagee—No 
relief claimed in derogation of priority—Decree 
for sale without adjudicating on priority — Subse¬ 
quent suit on prior mortgage — If barred —Res 
judicata. 

The appellant had a usufructuary mortgage 
dated 30— 11—1910, and had also a simple mort¬ 
gage dated 29—10 — 1919 over the same property. 
The respondents had obtained a simple mortgage 
over the same property on 12 —5—1913 and in 
1926 they brought an action on that mortgage 
impleading the appellant as a puisne mortgage, 
but no relief was claimed against the appellant in 
his capacity as a prior mortgagee under the 
mortgage of 1910. The appellant, however, men¬ 
tioned in his written statement his prior mort¬ 
gage of 1910. A decree for sale was passed with¬ 
out any reference to the prior mortgage, and 
there was no adjudication about his claim as a 
prior mortgagee. The property was sold in 
execution and purchased by the respondents. 
Subsequently the appellant brought a suit on his 
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usufructuary mortgage claiming possession of the 
property. He claimed that the respondents were 
liable to pay the amount due to him under the 
mortgage of 1910. The decree in the former suit 
was pleaded in bar of the appellant's claim on the 
ground of res judicata. 

Held, that the claim was not barred on the 
principle of res judicata, and that in order to 
sustain the plea of res judicata it was necessary 
for the respondents in their former suit to allege 

or claim some relief against the appellant as the 

holder of a prior mortgage and to allege a dis¬ 
tinct case in derogation of his priority, and that 
not having been done, they were not entitled to 
rely on and invoke the principle of res judicata. 
{IVort and Vdrma, JJ.) Shaikh Tahir Hussain 

9no-I E i D o 0 BA r SI ^ UL Ha Q uf - 17 Pat - 180—11 R.P. 

444 —178 ^C. 33=5 B.R. 46=A.I.R. 1938 Pat. 

—-S. 11 —Heard and finally decided —Obiter 

dicta. 

Where the opinion expressed in a case is really 
obiter for the purposes of that case, that opinion 

/lijj- Case , ~°? s not operate as res judicata. 
{Addison and Sale , JJ.) Narain Singh v. War- 

yam Singh. 38 P.L.R, 780=A.IR. 1936 Lah. 

,. 3 ^~~'Heard and finally decided — Observa¬ 

tions made obiter —Point arising for decision and 
actually decided —Res judicata. 

If a point arising in a case has to be decided 
tor the determination of the particular litigation, 
and is so decided, the observations made obiter 

operating as res 

judicata. The parties are not entitled to reopen 
NT a dec,ded - ( Rowland , J.) Bhuneshwar 
LT^^56 ANDEY V% Gudar Nath Pandey. 17 Pat. 

; ** Heard and finally decided — Order , 

when final . 

An order is not final until the time of appeal 

S^d a ,? Se AQ a PP eal has been finally 

1? ?;?•* Appr. {Addison and Din 

fsi I JJ A Rai ^-Kahan Chand. 

R 1938 Lahr 2 32 • 1=4 ° R ‘ 128=AJ ‘ 

. - S - 11— Heard and finally decided—Point in 

issue not raised or decided—If can operate as res 
judicata. 

In order to operate as res judicata there must 
be an order or decision of a Court on a point in 
issue. Where no issue on the point has even 
been raised and the point has not been decided by 
any Court, the principle of res judicata does not 
apply. ( Zia-ul-Hasan, J.) Shahzad Kunwar v. 
Deputy Commissioner, Partabgarh 164 IC 
466=9 R.O. 72=1936 R.D. 388=1936 OWN* 
717=1936 O.L.R. 456=A.I.R. 1937 Oudh 43.’ ‘ 

■S. 11 —Heard and finally decided—Prior 

_ 7 • . . • » * * — 


*-- - - jww - L f 

decision between parties declared not to be res 
judicata— Decision, if res judicata. 

Where a decision between the parties was con¬ 
sidered by the Court and declared not to be res 
judicata, the latter decision, even jf erroneous in 
law, operates as res judicata. 19 C.W.N. 1280, 
Foil. {Tek Chand, J.) Jawala Sahai v. Hari 
Ram Bai. Mokand. 175 I.C. 572=10 R.L. 749= 
39 P.L.R. 117=A.I.R. 1937 Lah. 649. 

“7 -S. 11 —Heard and finally decided — Rejec¬ 

tion of application for a rule—If bars fresh appli¬ 
cation . 

1 Q.. D.—So 
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An application for a rule and its rejection does- 
not make the matter res judicata and does not 
prevent a Court on a subsequent occasion, if the 
occasion arises, from granting a rule in the 
interests of justice. {IVort, J.) Nasiruddin - 
Haider v. Hakim Muhammad Tahir. 161 IC 
26=8 R.P. 428=A.I.R. 1936 Pat. 119. 

—-S. 11— Heard and finally decided—Rent 

suit Issue as to constitution of holding — Deci¬ 
sion on—If res judicata in subsequent suit as to 
actual holding. 

. A decision in a rent suit in which the constitu¬ 
tion of the holding is expressly put in question 
and pronounced upon would operate as res judi¬ 
cata in a subsequent suit between the parties on 
the question of the actual holding of the tenants. 

(Dhavle , /.) Hira Lal Singh v. Matikdhari 
Singh. 19 Pat.L.T. 456=176 I.C. 570=11 R P 
88=4 B.R. 741=1938 P.W.N. 502=A.I.R. 1938 
Pat. 359. 

S. 11— Heard and finally decided — Repre¬ 
sentative suit disposed of under O. 17, R. 3—If res 
judicata. 

A decision under O. 17, R. 3, C. P. Code, in a 
previous suit of a representative character and 
conducted without any negligence is to be deemed 
to be a decision on merits and such a decision 
falls within the scope of S. 11 of C. P. Code. 
{Bhide, J.) Nila v. Punun. 165 I.C. 808=9’ 
R.L. 273=38 P.L.R. 809=A.I.R. 1936 Lah. 385. 

T "S* 11 ~~Heard and finally decided—Second 
suit for redemption—Usufructuary mortgage — 

\J. t0 K f 0r re demption—Preliminary decree — 

Final decree dismissing suit for non-payment of 
commission fee—Second suit—If barred. 

A final decree of 1919 a suit for redemption of 
a usufructuary mortgage which orders the suit 

tC ? • . dismissed owing to non-payment by the 

plaintiff of the fee payable to the commissioner 
appointed to take accounts is not one which either 
in terms or by implication extinguish the right of 
redemption; although the preliminary decree 
does provide that on non-payment of the money 
fixed within the date fixed the right of redemp¬ 
tion shall be lost or that the plaintiff shall be 
debarred from redemption. The actual extinction 
ot the right to redeem is to be effected only by 
the final decree which is passed in terms laid 
down by O. 33, R. 8, C.P. Code (as it was in 1919) 
—unless a decree had been passed in a prior suit 
under O 33, R. 8 (2), as in force in 1919, it cannot 
£“2 that ,t he mortgage debt is discharged or 
that the right of redemption is actually lost or 
extinguished. A second suit for redemption is 
therefore not barred by res judicata in the 
absence of such a decree under O. 33, R. 8, C. P. 
Code. {Pandrang Row and Abdur Rahman, JJ.) 

^/r D \?i- A ^ Y A NA ?hetty v. Srirangachariar. 1940’ 
M.W.N. 404=51 L.W. 666. 

T j—■^• earc ^ an( j finally decided—Suit 

a gamst Hindu father and sons—Son’s exonerated 
and decree passed against father alone—Effect of 
bon s shares—If can be proceeded against in 
execution. See Hindu Law —Debts. (1940) 1 
M.L.J. 363. 

— S. 11 —Heard and finally decided—Suit by 
unregistered firm for price of goods sold and 
delivered—Dismissal on ground of firm being un¬ 
registered—Second suit on same cause of action 
after registration—If barred. 
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For the operation of the principle of res judi- 

uJU'a ,S ?° J t enou gii that the former suit has been 
neard and determined. The cause of action must 

sni !/ d k and determined. Where therefore a 
eoods^n , roilgh !. by . a firm to recover price of 
ner.hin A ' Vas d ' sm > ssed under S. 69 (2), Part- 
rp • t P 1 ’ j n } 10 K roun d that the firm was un- 
t u? c S if red and the second suit was instituted on 
the firm 6 cause action after the registration of 

rwl\ e was n 9 f barred by res judi - 
insfitnf' ^ (2), Partnership Act, prevented tlie 
no a SU, V and that therefore there was 

nodetermmat'on of the subject-matter of the 
S 9An? S u SU1 n ( Pollock , J.) Sonlal-Hansraj 
S M ol 5H i V T D 4 SARAS Koshti. 169 I.C 818=10 
Na^'. 146~ I L ' R ' (1937 ) Na S- 430=A.IR. 1937 

* 1 ~ Heard and finally decided-Suit 
ecreed—Reversal on appeal and remand—Subse- 

nav r| t efi eJ f C r' 1 ° n fo / fa,lure to 8've valuation and 
W r p' Cour f-fee-F r esh suit—If ret judicata. 

1390°' P ' C ° DE ’ °' 7 ’ Rr - 11 AND 13 ' 40 C.W.N. 
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——S. 11— Heard and finally decided—Suit dis- 
ZZtjf.T °"- e °f ‘ w ° defendants—Decision 

on aftLSt f a 9 a } nst Decision, if liable to attack 
left ^undecided. ' ‘° °‘ her mat,ers 

R ')^ de ,S r D e ''i ol I cIer instituted a suit under O. 21, 

Li a 8 a,nst father and son for a 

declaration that the son had a saleable interest in 

npV7;,f ™ ° Parties and that all the three pro- 
perties were liable to attachment. The suit was 
dismissed as against the son in respect of all the 
properties and against the father in respect of B 
and C properties. It was held however that suit 

W A coldd proceed against the father 

ap ? eal ,was filed against this decision 
"! that the decision was clearly a final ad¬ 
judication between the parties relating to these 

|? a o te p rsand ^ a s therefore a “decree” as defined 
j P‘ ?* Code. An appeal from this 

ann^l ay r l V U Cr S ; 96 ° f the Code bl,t no such 
appeal was filed within the period of limitation 

P escribed by law and therefore the decree had 

nnnpui e f flna , an , d was not liable to attack on 

w P h P irh the , dc r cree r e,atin S to olhcr matters 

r/ C / , iad ,een ^ e ^t undecided. 

suir* 7 'J\ Ur J^ ler ' 1 fi e su ' t was a composite 

r . e,atln S to different subject-matters in 

two C l C ' ff T Cnt r ?' ,efs were claimed a g ain st the 

thL ro, r^ an | tS, ‘J WaS u ,h ,e rcfore competent to 
*„- Court t0 decide the dispute relating to the 

separately. (Tek Cl,and and 

Dass Chaw,.a w . Ujagar 

12 RL J™-A ( T ig J° £ a n h T 171 = 186 I.C. 646= 
K.L*. 438—A.I.R. 1940 Lah. 1. 


j v 5' M anc j. 8 —Heard and finally 

decided—Suit dismissed refusing plaintiff’s advo¬ 
cate s prayer for adjournment—Advocate taking 
no further part in proceedings—Res judicata. 

If an advocate for a plaintilT merely asks for 
an adjournment on behalf of his client, and, on an 
adjournment being refused, takes no further part 
in the proceedings, the plaintiff cannot be held to 
nave appeared within the meaning of O. 9, C. P. 
v-ode, and the dismissal of the suit in such cir- 
cumstances falls within the purview of O. 9, R. 8, 
A., tr. Code, and does not operate as res judicata. 


C. P. CODE (1908), S. 11. 

44 CW r N^576 } BlSWA NATH Vt GoSTO Behari - 

7 ~ S - U— Heard and finally decided—Suit for 
partit l °n of portion of property as co-heir — Ab- 
pellate Court holding that suit for partial partition 
did. not he—Subsequent suit for possession of 

wliole property claiming as absolute owner —Res 
judicata. 

Per Leach and Spargo, //.— A suit was institu¬ 
ted tor partition of a portion of property on the 
ground that the plaintiff was a co-heir. The suit 
was decreed but in appeal the Court held that the 
suit could not be brought for partition of part of 
the estate only. A subsequent suit was instituted 
claiming possession of the whole property as an 

Held, that the suit was not barred by res judi¬ 
cata as the matter in former suit was not finally 
deculed. {DunkleyJ ., on difference between Leach 

PvVA Shin z/.UPo Sin. 
324 1 C 946 ~ 10 RR * 117=A.I.R 1937 Rang. 

'S. U Heard and finally decided—Suit for 
possession on basis of sale deed—Property wrong¬ 
ly described—Dismissal of suit on ground that 
possession could not be granted zvithout rectifica- 
tion of deed Subsequent suit for rectification 
and possession—If barred— O. 2, R. 2. 

In pursuance of an agreement for sale certain 
property, namely, No. I in a Khewat, a sale deed 
was executed, which however, owing to a mutual 
mistake described the property as property 
N°* ,11 the Khewat. The plaintiff vendee having 
sued for possession of the property, he was non¬ 
suited on the ground that he could not sue for 
p< ?r s f ss, 9 n without rectification of the sale. Plain¬ 
tiff then instituted a suit for rectification of the 
sab - deed and for possession and mesne profits. 

Held, (i) that the prior suit having been dis¬ 
missed on the ground of non-maintainability of 
the same without rectification of the sale deed, 
and claim for possession not being sustainable at 
that time, no question was “heard and finally 
decided’’ between the parties in the first suit, and 
the doctrine of res judicata did not, therefore, 
apply; (ti) that O. 2, R. 2. C. P. Code, did not also 
apply, because though both the reliefs to which 
the plaintiff was entitled arose out of the same 
transaction, and though it was open to him to 
claim both in the former suit if he liked, yet they 
were quite distinct and separate reliefs, which it 
was not obligatory on the plaintiff to join together 
in the prior suit, and the second suit was conse¬ 
quently not barred by 0.2, R. 2, C. P. Code. 

(Harries and Rachhpal Singh, JJ.) Chandra 
Sarup v. Kanhaiya Lal. 1937 A.L.J. 280=169 
I.C. 570=I.L.R (1937) All. 489=10 R.A.48=- 
1937 A.L.R. 569=1937 A.W.R. 245=A.I.R. 1937 
All. 401. 

- -S. 11 —Heard and finally decided—Suit for 

possession and mesne profits—Claim to future 
mesne pro fits—Omission to award—Absence of 
direction for enquiry in execution—Second suit 
for such mesne .profits—Maintainability—S. 47. 

The mere omission in suit for possession of im¬ 
movable property with mesne profits to award 
the claim for future mesne profits will not be a 
bar to the maintainability of a second suit for the 
same either on the ground of res judicata or 
under S. 47, C.P. Code. Where the decree merely 
declares the right of the plaintiff to mesne profits 
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as from a certain date which is fixed for payment 
of an amount by him, but no direction is made 
for an inquiry as to mesne profits, no further 
proceedings in that suit or in execution could be 
taken. A second suit for future mesne profits is 
therefore not barred either on the ground of res 
judicata or on the ground of any supposed bar 
under S. 47, C. P. Code. ( Varadachariar , J.) 
Gangamma v. Mahabala Bhatta. 176 I.C. 920 
=11 R.M. 191=46 L.W. 676=A.I.R. 1937 Mad. 
:879. 

-S. 11 —Heard and finally decided—Suit for 

proprietary possession of holding dismissed by 
Civil Court—Subsequent suit in Revenue Court to 
eject tenant for illegal sub-letting—If barred. 

Where a suit by a zemindar claiming to be put 
in proprietary possession of a certain holding was 
dismissed by the Civil Court, a subsequent suit by 
him for the ejectment of the recorded tenant 
under S. 82 of the Agra. Tenancy Act on the 
ground of illegal sub-letting is barred by res judi¬ 
cata, the question of proprietary possession 
having been settled by the decision of the Civil 
Court. ( Darling , S.M.) Nannu Prasad v. Ram 
Chardra Singh. 1937 R.D. 591. 

- S. 11 —Heard and finally decided—Suit 
Under* O. 21, R. 63, redundant by reason of with¬ 
drawal of attachment—Dismissal of suit on the 
ground that matter was one under S. 47—If res 

K U £ ca i a - , C P - CoDE > °- 21 > R - 6 3. A I.R. 
1936 Pesh. 41. 

Insolvency proceedings. ' ' 

7 7' S - 11— Insolvency proceedings—Applicabi¬ 

lity to. 

The principles of res judicata are not confined 
to suits and exist independently of the provisions 

° i.u t Co , They a PP ,y to proceedings 
under the Insolvency Acts. (Weston, J.) Atai 

Pal v. Official'Receiver. 1937 A.M.L. j. 77 . 

7--S. 11 --Insolvency proceedings—Finding by 

Insolvency Court that a certain firm zvas a branch 
of insolvent firm— Res judicata. 

The principle of res judicata is that when two 
parties have litigated with regard to any point 
before a competent Court, no other Court shall 
allow the matter to be litigated afresh before it 
Where, therefore, in a prior proceeding between 
the Official Assignee and a third person it was 
found by the Insolvency Court that a certain firm 
was a branch of the insolvent firm and the finding 
was necessary for the decision of the question 
before it, and such finding was upheld by the 
High Court on appeal, that finding is res judicata 
as between the parties. (Mya Bu and Baguley, 
JJ.) M. R. M. S. Chettiar Firm v. Official 
Assignee, Rangoon. 14 Rang 652=169 I C 491 
=10 R.R. 5 (2)=A.I.R. 1937 Rang. 214. 

r-:S. 11 —Insolvency proceedings—Official 

Receiver’s objections as to the fraudulent nature 
■of a transfer of a decree not upheld, and final 
decree passed—Official Receiver, if can later on 
supply under S. 53 of Provincial Insolvency Act. 
See Provincial Insolvency Act, S. 53. 1938 A* 
W.R. (H.C.) 566=1938 A.L.J. 878. 

7 —S. 11 —Insolvency proceedings—Question 
of title to property decided by Civil Court — 
Whether can be raised again before Insolvency 
' Court — Provincial Insolvency Act , .S'. 4. 

• Where a question of title to a certain property , 
was directly and substantially in issue in aprevi- J 
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ous suit between the parties and had been heard 
and decided by a Court of competent jurisdiction, 
it is not open to them to raise the same matter 
once again on an application under S. 4 of the 
Provincial Insolvency Act before the Insolvency 
Court, which has concurrent jurisdiction with 
ordinary Civil Courts to try questions of title 
relating to property, alleged to belong to the in¬ 
solvent. This, of course, is so, not under the 
provisions of S. 11, C. P. Code, which does not in 
terms apply as the proceedings before the Insol¬ 
vency Court are not a “suit” within the meaning 
of that section, but under the general principles 
of the rule of res judicata. (Tek Chand , J.) 
Lahori Singh v■ Official Receiver, Sialkot. 9 
R.L. 19=38 P.L.R. 757=163 I.C. 520=A.I.R. 
1937 Lah. 4. 

S. 11 —Insolvency proceeding s—Question 
whether certain land belonging to insolvent was 
exempt from attachment, decided in connection 
with application for discharge—Decision, if res 
judicata at later stage. 

Where the question whether a certain land be¬ 
longing to the insolvent was exempt from attach¬ 
ment and sale was decided by the Insolvency 
Court in connection with an application for 
discharge, the decision operates as res judicata 
at a later stage of the insolvency proceedings and 
the question cannot, therefore, be subsequently 
reopened in an application under S. 68 of the 
Provincial Insolvency Act. ( Bhide, J.) Kalyan 
Singh v. Ram Jas. 39 P.L.R. 744. 

Jurisdiction. 

* S. 11— Jurisdiction — Decision on a point of 
jurisdiction —Res judicata. 

A Court, before whom a cause is brought, has 
always jurisdiction to decide for itself whether it 
has jurisdiction to try the suit and its decision 
thereon is as much res judicata in a subsequent 
suit relating to the same subject-matter as on any 
other point. (Tek Chand, J .) Jawala Sahai v. 
Hariram Bal Mokand. 175 I C. 572=10 R.L. 
749=39 P.L.R. 117=A.I.R. 1937 Lah. 649. 

“ S. 11—Jurisdiction—Omission to raise plea 

of want of. 5VeS.il, Expl. IV, infra, A.I R 

[1937 All. 251. 

-S. 11— Jurisdiction—.Prior suit for share of 

profits under S. 108 (15) of Oudh Rent Act and 
also for canal dues—Decision that both claims 

could not be joined—No question raised as to 
jurisdiction of Civil Court—Subsequent suit for 
canal dues—Defendant, if estopped from question¬ 
ing jurisdiction of.Civil Court. 

Where in previous suit the plaintiff had claimed 
a share of profits under S. 108 (15) of the Oudh 
Kent Act and also the canal dues which are claim¬ 
ed in the subsequent suit, and all that was decided 
in it was that both the claims could not be joined 
in that suit, and no question of jurisdiction was 
raised by the defendant in that suit, the defendant 
ls estopped from questioning the jurisdiction 
of the Civil Court to try the subsequent suit. 

( Snvastava , Ag.C.J.) Kunj Behari Lal v. Sant 
Prasad. 13 Luck. 190=167 I.C. 274=9 R.O. 
369=1937 O.L.R. 96=1937 R. D. 141=1937 O. 
W.N. 239=A.I.R. 1937 Oudh 322. 

Landlord and tenant. 

S. 11 —Landlord and tenant—Acceptance of 


. f -— -; s, r * wtc c uj 

decision as to nature of tenancy as regards certain 
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pl°ts~Appeal regarding other plots—Bar of res 
judicata. J 

X 1 _ j • decision as regards the nature of 

the tenancy with reference to certain plots only 
regarding which there is no appeal, would act as 
a bar to an appeal against the decision as regards 
other plots, when the same entries in the Revenue 

, be construed. ( Darling , S.M. 

Prasad^ 1938 R D. 883^ ^ V ' BALnHADDAR 

' S, 1 i—Landlord and tenant—Decree against 

landlord—If res judicata against tenant. See C. 

10^7 'at 1 oTJ' A * l T l E ~ AND Representatives. 

1937 M.W.N. 299=A.I.R. 1937 Mad. 544. 

~T $-11—Landlord and tenant—Landlord's 
titte not denied in first suit for arrears of rent— 

Ue \\r lH V l ^ se Q llent —If open. 

Where in a suit for arrears of rent, the tenant 
oes not object to the title of the landholder, it is 
not open to him, in a suit for arrears for a later 
period, to raise the plea that the plaintiff was not 
a landholder. A plea that should have been taken 
when the matter in issue first arose could not be 
taken up again when the first matter was decided 
on the basis of pleadings that were then put for¬ 
ward. i his is the essence of the principle of res 
judicata. ( Bomford, S.M. and Mehta, J.M.) 

ioma n AD 5 Bhacwant - 1939 R.D. 174= 
1939 A.W.R. (B.R.) 43. 

“ S. 11 —Landlord and tenant -Notice of 
ejectment against non-statutory tenant—Suit to 

contest—-Decree—Effect of—Subsequent ejectment 
notice by representative of zamindar—Bar of. 

A zamindar having issued a notice of ejectment 

Q n A 7 ?ix tC /^ nt , as a non -° ccu P anc y tenant under 
f.i ( b \ oi the Oudh Rent Act the latter in¬ 
stituted a suit to contest the notice. The suit was 
decreed and the notice of ejectment cancelled, 
borne years later the representative in interest of 

zamindar sought to eject the successor-in- 
mterest of the prior tenant. 

Held, that the cancellation of the notice of 
ejectment as a result of the previous suit was 
binding on the present zamindar who was conse¬ 
quently estopped from seeking to eject his tenant 
on the same ground. ( Darling . S.M.) Parmal 

1938^/f.W.R A ^B.Rj go! NCH 1938 R - D ' 162 = 

nnrlor q ar, d tenant—Proceeding 

ant HaW e 0) ’ B ‘r T * Act-Decision holding ten- 
ant liable for transfer fee on particular transfer 

i£k*r. r Cquent suit by tenant to declare non¬ 
liability for transfer fee and to declare holding 

ArT r 9 r ?7 r A ba 7, e o^ V r [S s j lldic(lta • See B. T. 

7/ U Landlord and tenant—Some only of 

binds n a l7 eSted pers0ns litigating — Decision, if 

When different people are interested in the 
aecision of an issue, and only some care to come 
torward to contest, the decision when once given 
is binding on the others interested, as well, who 
merely watched the result of the litigation. Such 

persons cannot come forward again to reagitate 
the whole matter. {Mehta, J.M.) Kandhaiya Lal 

1938 RD I 6 R 15 SAD ‘ 1938 A * WR ‘ (BR > 332 = 

~ 0 11 Landlord and tenant—Suit for eject- 

Sr! enant Pleading the title of third party— 
buit between landlord and the third party—Deci- 


952 


C. P. CODE (1908), S. 11. 

sion given in favour of landlord—If re* judicata , 
See Former Suit’ supra. A.I.R. 1937 Mad 544 
——S. li— Landlord and tenant—Suit for rent" 
—Decision regarding nature of holding—Subse¬ 
quent suit for rent-Erroneous decision on 
question of law Whether operates as res judi - 
cata. See Erroneous Decision on point of law 
infra. (1937* 1 M.L.J. 233 (F.B.). 

T S - U —Landlord ana tenant—Suit for rent 
in respect of land alleged to be within plaintiff's 
patti Suit dismissed—Subsequent suit for rent or 
alternatively for assessment of Pair rent in respect 
of same land— R e s judicata. 

The suit for rent in respect of land alleged to 
be within plaintiff's patti was dismissed because 
the fact that land fell within plaintiff’s patti was 

not proved. The plaintiff brought a second suit 
ana claimed rent, or alternatively an assessment 

ii . r rent » * n respect of the same land but now 
alleging that he had a separate patti and the land 
was within that patti. 

Held, that the second suit was barred by res 
judicata. {Wort, J .) Jai Narain Lal v. Kashi- 
lal 163 I.C. 136=8 R.P. 619=17 Pat L T 715 
= 1936 P.W.N. 487=A.I R. 1936 Pat. 511 

^ Litigating under same title. 

-:—S. 11 —Litigating under same title—Decree 

against widow and attachment — Suit by donee who 
was also reversioner—Decision as to legal neces¬ 
sity Subsequent suit as reversioner to set aside 

If res judicata— Divisible cause of action 
—Extent of bar. 

A widow of a deceased incurred some debts and 
the creditor obtained a decree and attached 
deceased s property. A suit was instituted by 
reversioner claiming release of the property from 
attachment or. the ground firstly because the debts 
being without legal necessity were not binding on 
his reversionary interest and secondly because he 
had become owner of the property in pursuance 
of a gift in his favour by the widow. Thus the 
suit was a composite suit by the plaintiff claimin 
release in both capacities, one as reversioner an_ 
another as donee. The issue as to legal necessity 
was decided against the plaintiff and the suit was 
dismissed. The property was sold. A subsequent 
suit by the plaintiff for declaration that the sale 
was not binding on his reversionary interest as the 
debts were without legal necessity was held to be 
barred by res judicata. It was further held that 
if it was possible to treat the entire cause of 
action upon which the later suit was founded as 
divisible and if in the earlier suit one of the com¬ 
ponent parts of the cause of action was relied on, 
then the previous decision would stand as a bar 
to the extent of the matter involved in the earlier 
suit. (Stone, C.J. and Puranik, J.) Sitabai v. 
Hari. I.L.R. (1938) Nag. 496=180 I.C. 922=11 
R N. 406=A.LR. 1938 Nag. 401. 

-S. 11—Litigating under the same title— 

Decree for rent against assignee from lessee— 
Decree not satisfied—Subsequent suit for rent 
against original lessee—If barred. See Lease— 
Assignment by lessee. 40 Bom.L.R. 497. 

" S. 11— Litigating under the same title — 
Different capacities—What is—Different suits by 
same person as a decree-holder and as asamiWar 
—Compromise as a decree-holder—If bars suit as 
zamindar. 

In the eye of the law a person occupies the same 
capacity so long as he sues or is sued for 
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for himself and in his own interest. If he sues in 
one case as a decree-holder and in another as a 
-zamindar that could not make any difference in his 
capacity which in each case is his individual capa¬ 
city. The difference is notone of capacity or title 
as contemplated by S. 11 of the C. P. Code but 
that of causes of action. That change in capacity 
or title which alone matters in the eye o*f the law 
takes place only when in one case he sues or is 
sued for himself in his individual capacity and in 
another as a trustee or a person representing the 
interest of another. Where a compromise by a 
decree-holder permitted another to remain in pos¬ 
session of a property, a subsequent suit by the 
same person as a zamindar claiming recovery of 
possession of the same property from that other 
person, cannot succeed, for the compromise puts 
up a bar of estoppel by agreement. ( Mulla , /.) 
Ram Naratn v. Ram Narain. 180 I C. 65=11 
R.A. 420=1938 A.W.R. (H.C.) 798=1938 A.L J 
1157=A.I.R. 1939 All. 110. J 


AND REVENUE 
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“ ; s - 11 —'Litigating under the same title '— 

xl x-minor Suit against guardian*s legal represen¬ 
tative as assignee of bond executed by guardian 
Court—Subsequent suit for accounts under 

S. 67 of the Guardian and Wards Act —Res judi¬ 
cata. 

Plaintiff, a ward who had come of age, obtained 
irom the Court an assignment of the bond exe- 
cuted by her former guardian under S. 34 of the 
-Guardians and Wards Act, filed a suit against the 
latte s legal representatives and got a decree 
Subsequently she filed another suit against the 
legal representatives for accounts under S. 37 of 
the Guardian and Wards Act. Defendants raised 
>the plea of res judicata. 

Held, that the prior suit was based on a single 
•cause of action under the bond, and the subse¬ 
quent suit was for accounts under the general 
stflutory right given by S. 37 of the Guardfan and 
Wards Act, the plaintiff was not litigating under 
the same title, in the first suit the plaintiff 
sumg as assignee of the bond, and in the second 
the plaint, ff suing for herself; and consequently 
the decision in the first suit cannot operate as res 
judicata in the second suit. (Barlee and Divatia 

JJ.) KlSANDAS V. GoDAVARIBAI. ILR no«7\ 

Bom. 636=170 I.C. 647=39 Bom.L R 351-10 
R.B. 111=A.I.R. 1937 Bom. 334. 


-S. 11 —Litigating under same title—First 

-suit setting up purchase from defendant alleging 
that defendant inherited property from grand¬ 
father—Second suit alleging that defendant in¬ 
herited property from father who obtained it by 
•deed of gift from grandfather. 

.. It is well settled that the expression “same title” 
in S. 11, C. P. Code, means same capacity, the test 
being whether the party litigating is in law same 
or a different person. Where in the first suit the 
plaintiff set up his purchase of property from the 
•defendant alleging that the defendant had inheri¬ 
ted that property from his grandfather, and in the 
•second suit the plaintiff alleged that the defendant 
bad inherited the property in question from his 
father who had obtained it under a deed of gift 
executed in his favour by the defendant's grand¬ 
father, 

Held, that in both suits the plaintiff occupied 
the same capacity that of a purchaser from the 
•defendant, and that, therefore, the plaintiff was 
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litigating under the same title in th~ , . 

™Heid W f hi ^ wa l set "P ^e first suit. ^ SUlt 
Held, further, that the question raised in tl-- 

second suit was not directly and substantial • 

issue in the first suit, as in the ? ,y , ln 

f at 'e r upon which the plaintiff's dim ^ 
founded was the deed of gift exenit.H k W u S 
defendant's grandfather in favou? of his 
a matter about which there was neither ail/«t- er ’ 
nor traverse in the first suit (Kl' ^i egat,on 

Fakir Chandra Biswas v EkkIHH’ J) 

42 C.W.N. 560. Fkkari Sarkar. 

property attached to temple belonged to'him* 
Suit decreed in favour of A-_c,,l ^ 

worshippers of temple against A sJiffrs-f/H h l 
-Plea of collusion in farmer 7uU~0 ~ f b ° rred 
A suit was brought bv A a^aincf . 

theTep^TefongedVo'h'm" *° 

ded the suit on the ground that th/vui • £' 

property in suit was in the temple Thl* 6 -l" the 
finally decreed in favour ofT rT t h ® SUlt 

plaintiffs alleging themselves to be the worship 

heir, r th e ^mple.brought a suit agaTnst A’s 
heirs for a declaration that the crnwr1! * l• / 

was the subject-matter of the former suffwas 

the property belonging to the temple On a con 

tention being raised by A’s heirs that the former 

decision operated as res iudicatn , - r ??E r 

contended that it was obtained rn/h 6 * P 

could not therefore b TreTiudUnT^ 
because they were not the successors of’the Uus° 

tees defendants in the former suit lu,etr “s- 

HeW that the plaintiffs being the worshipners 
of the temple were persons interested in itS 
had therefore the locus standi to sue to protect 

cl^aimecTby^tliird persons! 6 *™ be ^ 

suit, the title litigated under in both the suits'wa« 
the same as they both claimed the title to the pro¬ 
perty in the temple. The plaintiffs were the £ 

fore litigating under the same title evpn tulu 

the agency asserting the title in the form h ° 

was different fromjthe one in the subset suit 
The suit was therefore barred bv rev ff f u,t * 
Held , further, that the burden of proiinSu 

sion, negligence and want of bona ° 7 u ~ 

part of the defendants in the former « P the 

Z to'S* s, 

aa-vas 

Lah. 499. W F * L, - R * 867=A.I.R. 1938 

•_ S ' 1 ~'Litigating under same title—Pre- 

1 ** ^Persons, 

as she baits and managers—Whether barred. 

ment ofTP" a SUlt for Possession and manage- 
in their n Cer ai p esta to against certain persons 

miint ««^ rS0 “ aI ca , pacity does not bar a subse- 
q ent suit against the same persons as shebaits 

^k°kST VrZTanl 

A.rR^1936 Aa' 422 G ° PAL ° AS " SW THAKUfi ^ 

——s. 11—Litigating under the same title— 
Prior suit by Hindu father against son—Decree 


955 


QUINQUENNIAL DIGEST, 1936—1940 



C. P. CODE (1908), S. 11. 

declaring property to be father's self-acquisition 
—Subsequent suit by father against son and his 
attaching creditor — If res judicata. 

In a prior suit by a Hindu father against his son 
there was a decree passed declaring that certain 
properties were the father’s self-aquisitions and 
that the son had no manner of right or claim over 
them. A creditor of the son having attached one 
of the properties involved in the former suit in 
execution of a decree against the son, the father 
sued for a deciartion against the creditor and the 
son that the property was his self-acquired pro¬ 
perty and could not be attached in execution of 
a decree against the son who had no right therein. 

Held, though the creditor was not a party to 
the prior suit, lie must be deemed to claim under 
the son litiga'ing under the same title, as the 
sou represented all interests in the property in the 
prior suit, and the bar of res judicata would 
therefore arise so far as the question whether 
the property was self-acquired was concerned, 
the issues in both suits being identical. 

Held . further, that the rule of law applicable to 
cases of jus tertii might be applied to the case, 
viz., ‘whatever would estop or bar the person 
whose title is set up must also bar the pleading 
jus tertii whether the estoppel is by record, deed 
or in pais." Since the son was barred, the credi¬ 
tor setting up the latter's title was equally barred 
and precluded from asserting the son’s title by 
reason of the decree in the prior suit. ( Venkata- 
ratnana Rao, J.) Venkatachariar v. South 
Indian Bank. 1937 M.W.N 167=10 R.M. 338 
= 171 I.C. 369=45 L.W. 495=A I.R. 1937 Mad. 
651 = (1937) 1 M L.J. 575. 

--S. 11— Litigating under the same title — 

Prior suit for redemption of mortgage on basis of 
purchase from nearest reversioners of mortgagor 
—Finding that vendors were not competent to sell 
as another person was nearest reversioner—Latter 
not party to suit—Dismissal of suit—Subsequent 
suit impleading also heirs of latter nearest rever¬ 
sioner—If one not between same Parties — Mort¬ 
gagees acquiring rights of heirs of nearest rever¬ 
sioner before second suit—If litigating under 
different title —Res judicata. 

The appellant brought a suit in 1925 for re¬ 
demption of a mortgage and recovery of posses¬ 
sion of the properties from respondents 1 to 13 
to whose ancestor they were usufructually mort¬ 
gaged by the owner, one .S' who died without 
issue in 1877. S’s widow who succeeded to his 
properties died in 1921. In March, 1925, the 
appellant purchased the properties from respon¬ 
dents 14 to 16, who were alleged to have inherited 
in the properties as the nearest reversioners of 5* 
on the death of his widow. It was on the basis 
of this purchase that he brought the suit against 
respondents 1 to 13. impleading also his vendors 
respondents 14 to 17, as pro forma defendants. 
Respondents 1 to 13 pleaded that the respondents 
14 to 16 were not the nearest reversioners com¬ 
petent to sell the properties but that one P, an 
agnate relation of S, was the nearest reversioner 
entitled to succeed after the death of S’s widow, 
and therefore the sale by respondents 14 to 16 
did not confer title on the appellant. This plea 
was upheld and the suit was dismissed, the dis¬ 
missal being confirmed in appeal. P was not a 
party to that litigation. An application by the 
sons of P, who had died in the meanwhile, to 
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implead themselves as respondents in the appeal' 
from the decision of the trial Court dismissing 
the suit, was dismissed. In 1933, appellant brought 
another suit, impleading also as parties, the sons 
of P, who were respondents 17 to 20. After the 
decision in the first suit and before the second’ 
suit, respondents 1 to 13 obtained a transfer of 
all such rights as respondents 17 to 20 might have 
to the properties. 

Held, (1) that the suit did not cease to be a 
suit between the same parties as the previous suit 
so far as respondents 1 to 13 were concerned and, 
that notwithstanding the addition of the new 
parties, respondents 17 to 20, the suit must be 
regarded as one between the same parties as the 
prior suit so far as the really substantial reliefs 
of redemption and possession, which were prayed' 
for only against respondents 1 to 13, were con¬ 
cerned and therefore the rule of res judicata 
applied ; (2) that the fact that respondents 1 to 13- 
claimed to have .acquired the rights of respon¬ 
dents 17 to 20 after the prior suit did not make 
any difference, and respondents 1 to 13, could not, 
on that ground, be deemed to be litigating now 
under a different ti.tle so as to exclude the opera¬ 
tion of the doctrine of res judicata , because it was 
unnecessary for the respondents 1 to 13 to rely on 
their purchase from respondents 17 to 20 in any' 
manner or to any extent, as they were in posses¬ 
sion, and that the decision in the prior suit that 
the appellant had no title to redeem the proper¬ 
ties as against defendants 1 to 13 was conclusive 
of the same question in the later suit. ( Patanjali 
Sastri, J.) Latchayya v. Venkatapatiraju. 50 
L.W. 809=1940 M.W.N. 197=A.I.R. 1940 Mad. 
201 = (1939) 2 M L.J. 836. 

-S. 11— Litigating under same title—Prior 

suit in personal capacity—Later suit in capacity 
of mutwali of endowment—If barred. 

A decision in a prior suit against a party in his 
personal capacity cannot operate as res judicata 
against him in a later suit by him as Mutawalli of 
a certain endowment. (Syed Nasim Ali and 
Henderson, JJ.) Sitanath Saha v. Manoranjan 
Roy. 68 C.L.J. 293=A.I.R. 1939 Cal. 148. 

-S. 11— Litigating under the same title—IVilt 

conferring life-estate on widow and reversion on 
soh—Suit against widozu on promissory note exe¬ 
cuted in personal capacity — Decree—Attachment 
of properties zvilled—Suit by widozv to declare 
trust properties—Decree declaring properties pri¬ 
vate and liable to attachment and sale—Sale of 
properties in execution—Death of zvidow—Suit by 
son for possession from Purchaser in execution — 
If barred by res judicata. 

Where a widow taking a life-estate in certain 
properties under the will of her husband files 
a suit as a trustee and not as executrix, for a 
declaration that the properties are trust pro¬ 
perties and therefore not liable to be attached in 
execution of a decree passed against her person¬ 
ally on a promissory note executed by her in her 
personal capacity, and the suit is dismissed on the 
ground that the properties are private properties 
burdened with a trust and therefore liable to 
attachment and sale, the decision cannot operate 
as res judicata in a subsequent suit by her son 
who is the remainderman under the will, for pos¬ 
session of the properties after the death of the 
widow from the purchaser in execution of the 
decree passed against the widow. The widow 
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cannot be said to have litigated under the same 
title as the remainderman, the son, nor can be 
the interest of the latter be said to have been ad¬ 
judicated upon. Further, the nature or extent of 
the interests of the beneficiaries not having arisen 
for consideration in the prior suit, the suit by the 
son, remainderman, was not barred by res judi¬ 
cata. (Burn and Lakshmana Rao, JJ .) Radha 
Krishna Chettiar v. Narayanaswami Aiyar 
£6 1.0.727=9 R M. 391=45 L.W. 35=1936 M.' 
W.N. 1154=A.I.R. 1937 Mad. 153=71 M.L.J. 

7~7T. S - }}—Litigating under the same title—Suit 
by plaintiff ina capacity different from that in 

prior suit—Matter in issue different — Res 
judicata. 

Where the capacity in which plaintiff sued in 

the prior suit was different and the matter direct- 
ly, andsubstanuahy in-issue in that case was 
different from that in the subsequent case. 

Held, that the previous decision did not operate 
as res judicata. (Niyogi and Subhedar , A J Cs) 

Husain v. Muhammad Ibrahim Raza. 

31 N.LR. (Supp.) 202=163 I C. 179=8 RN 
299=A.I.R. 1936 Nag 71. , K,W ' 

S * 1 ^~i', itigat L ng under the same title— 


AND 
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Suit under O. 21, R. 103 by defeated purchaser— 
Decree—Delivery of possession — Execution 
under writ—Report of process-server that well, 
house and trees not actually delivered—Subse¬ 
quent application for re-issue of writ—Dismissal 
—Decision that dispossession alleged took place 
subsequent to delivery under writ— Fresh suit 

^ OS t S ^ SS 1 ?n-r judicata. See Limitation 
Act, S. 14. 19 Pat.L.T. 250. 

__o ! 1 Might ai } d ou e ht - 

S.ll.!xP^. lghtandOUght - C.P.C0DE, 

0 Miscellaneous proceedings. 

——S. 11— Miscellaneous proceedings— Berar 
Patels and Patwaris Law—Proceedings in respect 

°f P ate J—Finding not based on 

full and fair enquiry—Subsequent vacancy—Prior 
finding , if res judicata. 

. Wh ere in respect of the appointment of a Patel, 
in a previous proceeding, a finding against a 
system of rotation of the office is given without a 
lull and proper enquiry and in ignorance of the 
amended law on the subject, it cannot operate as 
res judicata, when on a subsequent vacancy the 
question of rotation is once again raised. 

( Koughton , F. C.) Sakharam Dattaji v 
Waman Ramachandra. 1938 N.L.J. 171. 

-—S. 11 —Miscellaneous proceedings—Case in¬ 
volving different plots of land in different villages 
—Omission to appeal against decision as regards 
plot in one village—If res judicata as to plots in 
the other also. 

In a case involving different plots of land in 
different villages the failure to file an appeal as 
regards one plot in one village, cannot have the 
effect of making the whole question res judicata 
in respect of the plots involved. Merely because 
an appellant disregards his claim in regard to one 
plot in one village, that is no reason why his 
claim should be decided against him automatical¬ 
ly in another village. (Drake Brockman, S’. M. 
and Knox, J. M.) Nageshwar Shah v. Bhulai. 
1936 R .D.110 (2). 

"7 —S. 11 —Miscellaneous proceedings — Correc¬ 

tion case under U. P. Land Revenue Act—Rzs 

judicata. « 


,C. P. CODE (1908), S. 11. 

1 A correction case under S. 39 of the U. P. Land 

Revenue Act cannot operate as 

{Darling S. M. andBomford, J. M.) Ram Dayal 

l&HfSSST* l93 ‘ RD ,21 =“ s 

7 S D —Miscellaneous proceedings-Correc- 
tion case under S 42, U.P. Land Revenue Act- 

M lit for declara t* on 

tainabky ° f U ' P ~ Land Revenue *ct-Main- 

Where a correction suit filed by a tenant is 
aken under S 42 of the U P. Land Revenue kct 
the zammdars; being made parties to the suit, and 
an issue is fixed as to who is in possession the 
land and in which capacity, a decision in such suit 
. th< : P la *ntiff to be an occupancy tenant 
and dismissing the zamindars’ objections operates 
as r esjudicata, and bars a suit by the zamindars 

under s. 121 of the Act to declared tenan to be 

a sub-tenant under them. The zamindars have 
no shadow of right to re-open the prior litigation 

7 h M t ‘c 63 ' °n (Dorhug, S. M. and Bomford 

,S38 

1 \ Miscellaneous proceedings— Deci- 

T Asst. Settlement n & _ __ • r . 


x a . ^ rruceeainqs — Den - 

S nPint f Officer prior to the date 

of introduction of C. P.Code — If res judicata in 

subsequent proceedings. - juuicaia m 

rtnrt*v, 01 * i? tr ° d uction of the c. P. Code into 
Oudh, jurisdiction about the rights to land was 

ot the Courts of revenue. Where an Asst 

Settlement Officer has decided about a matter, Lis 

decision is res judicata in any subsequent suit 

between the representatives of the original par- 

h 9 ?7 ° L R 527=11 * ° 1 “= 

~ , s - 11 —Miscellaneous proceedings— Deci- 

1 c,,!/ °f Set ! lem . en l Officer— Cis-Sutlej and Trans - 
butte j territories. 

In Cis-Sutlej and Trans-Sutlej territories, 
during the period between 1849 and 1865, Settle¬ 
ment Officer was the only judicial authority com¬ 
petent to decide the question of title relating to 
agricultural land. So the Settlement Officer’s 
decision of the year 1853 on a question of title 
operates as res judicata and that question cannot 
be re-agilated in Civil Courts. (Tek Chand and 
Dalip Smgh, JJ.) Chanda Singh v Prttwt 
Singh. 169 I.C. 847=10 R.L 47=17 7 *7- 

39 P.L.R 141=A.I.R. 1937 Lah. 19 787= 

TdSs 15 t> roc . ee dings—Decision 

under b. 158, B. T. Act—If r es judicata in subse¬ 
quent regular suit. *uose 

A decision under S. 158*of the Beneal Tenanrv 
Act cannot be said to be a decree so as to operate 
as res judicata in a subsequent regular suif bet¬ 
ween the parties. ( Dhavle, J.) Hira Lal Singh 
^ Matikdhari Singh 176 I.C. 570=11 R^P 88 

4-5 4 6=Y I i 4 ir 3 ^ 8 a t P ^: N - 502=19 

. S. 11 Miscellaneous Proceedings — Find¬ 
ings m proceedings under S. 30-A of the Oudh 
Kent Act—Civil suit to declare order, not affect - 
tn 9 Plaintiff — If barred by res judicata. 

Where certain findings are arrived at by the 
Deputy Commissioner for the purpose of making 
an order in what is practically an executive matter 
under S. 30-A of the Oudh Rent Act, those find* 
ings cannot operate as res judicata in a subsequent 
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C. P. CODE (1908), S. 11. 

civil suit brought to obtain a declaration that the 
order of the Deputy Commissioner had no ad¬ 
verse effect upon the right of the plaintiffs and 
to declare their title to the land in question. 
( Yorke.J .) Sita Ram v. Chheda. 14 Luck. 416 
= 179 I.C 580=1939 O.L.R. 55 = 1939 R.D. 54= 
1939 O.W.N. 89 = 11 R.O. 184=1939 O.A. 300 = 
A.I.R. 1939 Oudh 73. 

-S. 11 —Miscellaneous proceedings—Order 

in correction of record case—If operates as res 
judicata. 

A brief and a casual order passed in a correc¬ 
tion of records case, without taking any evidence 
and without considering the nature of the plots, 
cannot operate as res judicata in subsequent pro¬ 
ceedings. ( Darling , S.M. and Mehta, J.M.) Bin- 
dhachal Rai v. Moti Rani. 1938 R.D. 627 and 
675=1938 A.W.R. (B.R.) 282 (2) = 1938 A L T. 
(Supp ) 91. 

--Ss. 11 and 47 —Miscellaneous proceedings 

—Order of stay under S. 21 of the Debt Concilia¬ 
tion Act—Appeal held incompetent—Fresh appli¬ 
cation for execution if barred. 

Where an executing Court stayed proceedings 
under S. 21 of the Debt Conciliation Act and an 
appeal therefrom was held incompetent, it is 
open to the decree-holder to apply afresh for 
execution. The prior order is not one under S. 47, 
C. P. Code, and it did not in the least affect the 
rights of parties and such an order cannot possi¬ 
bly be regarded as having the effect of res judi¬ 
cata. (Niyogi,J .) Hari Sadasheo v. Waman 
Vithal. 1938 N.L.J. 229. 

- -S. 11 —Miscellaneous proceedings—Order 

under Bengal Tenancy Act, S. 26— If res judicata 
on question of status of tenant. See Bengal 
Tenancy Act, S. 26-T—Order under—Extent of 
Finality. 43 C.W.N. 1046. 

—--S. 11— Miscellaneous proceedings—Prior 

suit under Agra Tenancy Act of 1901— Later suit 
wider Tenancy Act of 1926— Change in Law — 
Bar of res judicata. 

Where the previous suit brought to eject a sub¬ 
tenant was under the old Act of 1901 a second 
suit brought under the new Act,1926, in which the 
law has been changed, is not barred by reason of 
.any decision in the prior suit. ( Darling, S.M. and 
Bomford, J.M.) Mahf.sh Singh t;. Mt. Mooi.a. 

1938 R.D. 656 = 1938 A.W.R. (B.R.) 239 = 1938 
A.L.J. (Supp.) 86. 

--S.ll— Miscellaneous proceedings—Proceed¬ 
ing not susceptible of appeal — Doctrine of res 
judicata. 

There is no justification for holding that the 
doctrine of res judicata can have no application 
as a consequence of a decision in proceedings 
which are in themselves final in the sense that 
they are conclusive between the parties, because 
they are not susceptible of appeal. ( Costello and 
Panckridge, JJ.) Krishna Chandra v. Manik- 
lal. I.L.R. (1938) 2 Cal. 418=182 I C. 69=11 
R.C. 888=67 C L.J. 363=42 C.W.N. 793=A.I.R 

1939 Cal. 169. 

-S. 11 —Miscellaneous proceedings — Pro¬ 
ceeding under O. 9, R. 13 to set aside ex parte 
decree on ground of fraud in service of process — 
Decision in—If res judicata in subsequent suit to 
set aside decree on same ground. 

A decision in a proceeding under O. 9, R. 13, C. 
P. Code, to set aside an ex parte decree on the 
ground of fraud in the service of process, ope¬ 
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rates as res judicata in a subsequent suit to set 
aside the decree on the same ground. (Tek 
Chand, J.) Ghulam Mahomed v. Mt. Bakhta- 
waran. 172 I.C. 1007=10 R.L. 386 (2)=39 P 
L R. 506=A.I.R. 1937 Lah. 614. 

-“S. 11 —Miscellaneous proceedings — Pro¬ 
ceeding under O. 21, R. 100— Finding of fact in — 
Res judicata. 

A finding of fact arrived at in a proceeding 
under O. 21, R. 100, C. P. Code, would not be res 
judicata in a subsequent suit. ( Henderson , J.) 
Bisweswar Banerjee v. Naba Kumar Singh 
12 R.C. 442 = 186 I.C. 98=44 C.W.N. 251=70 C 
L.J. 111=A.I.R. 1940 Cal. 16. 

S. 11—Miscellaneous proceedings—Pro¬ 
ceeding under O. 22, R. 5—Decision that certain 
person is legal representative of deceased party— 
If res iudicata. See C. P.- Code, O. 22, R. 5. 169 
I.C. 798=1937 O.W.N. 782. 

-S. 11— Miscellaneous proceedings—Suit by 

Mahanth in Revenue Court for ejectment of 
lessees—Prior decision in Civil Court—Leases 
found to be permanent and unregistered and hence 
invalid—Hoiv far binding on Revenue Courts. 

Where in a civil suit certain leases executed by 
a Mahanth were declared to be not binding on the 
successor as they were permanent alienations, and 
also that as they were unregistered, they were 
ineffective, in a later suit by the Mahanth’s suc¬ 
cessor in the Revenue Court for ejectment of the 
lessees, the decision of the Civil Court while so 
far as the second point was concerned is binding 
on the Revenue Court, as regards the first point 
decided it is not so binding. (Marsh, J.M.) 
Gorakh Nathji v. Swami Nath Lal. 1938 R. 
D. 623 = 1938 A.W.R. (B.R.) 315. 

--S. 11 —Miscellaneous Proceedings—Suit 

for profits under S. 108 (15) of Oudh Rent Act- 
Finding that lambardar was guilty of negligence 
in not getting rent assessed on ex-proprietary 
tenancy-If res j udicata in subsequent suit. 

A finding in a suit for profits under S. 103 (15) 
of the Oudh Rent Act that the lambardar was 
guilty of negligence in not getting rent assessed 
on ex-proprietary tenancy, does not operate as 
res judicata in a subsequent suit for profits be¬ 
tween the same parties. (Hamilton, J.) Munir 
Ahmad v. Abdul Khaliq. 1938 R.D. 388=1938 
O.W.N. 306=1938 O.A. 478=1938 A.W.R. 
(C.C.) 34. 


-S. 11—Miscellaneous proceedings—Suit 

under S. 99 of Agra Tenancy Act—Finding as to 
status of plaintiff — If res iudicata. See Agra 
Tenancy Act, S. 99. 1937 R.D. 373 (2). 

Mortgages. 

-S. 11 — Mortgage—Successive suits on—Suit 

for sale—Omission to implead Puisne mortgagee 
of part of property—Second suit for sale against 
puisne mortgagee—If barred. 

A mortgagee who omits by mistake to implead 
the subsequent mortgagees of a part of the mort¬ 
gaged property in his suit for sale is not debarred 
from afterwards bringing a second suit on the 
same mortgage against the subsequent mort¬ 
gagees who have been so left out in the prior 
suit. (Sulaimatt, C. J. and Rennet , J.) Nanhe 
Lalz/. Ram Bharose. 174 I.C 315=10 R.A. 
557=1938 A L.R. 265 = 1937 A.W.R. 648=A.I.R. 
1938 All. 115. 

-S. 11— Mortgage-Successive suits for re- 

cfcmption—If barred. 
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The mortgagors brought suits for redemption 
of their usufructuary mortgages. The suits end¬ 
ed in a decree fixing the amount to be paid by 
them within a stated time. The payment was not 
made within that particular time. A suit for 
redemption was subsequently filed by their suc¬ 
cessors. It was contended that the right of re¬ 
demption was extinguished and the suit barred 
by res judicata. 

Held, that final decree not having been passed 
the right of redemption was not extinguished and 
the suit was not barred by res judicata. {Agar- 
wala and Rowland, JJ.) Joti Lal Sah v. Sheo- 
dhayan Prashad. 15 Pat. 607—163 I.C. 908= 
9 R.P. 50=1936 P.W.N. 447=17 Pat.L.T. 564= 
A.I.R 1936 Pat. 420. 

--S. 11 and O. 2, R. 2—Mortgage—Succes¬ 
sive suits on separate and successive mortgages— 
Maintainability. See Mortgage — Successive 
Mortgages. 63C.L.J. 110. 

S. 11—Mortgage—Suit on. See C. P. Code, 
S, 11, Expl. IV. A.I.R. 1937 All. 251. 

-S. 11 —Mortgage—Suit on—Preliminary 

and final decrees passed without any objection by 
mortgagors—Sale of properties—Suit by mort¬ 
gagors for declaration that preliminary and final 
decrees were void for want of jurisdiction, dis¬ 
missed—Application for personal decree against 
mortgagors — Question as to jurisdiction — 
Whether res judicata. 

A preliminary decree was passed in a mortgage 
suit without any objection by the mortgagor and 
was followed by a final decree and the decree was 
transferred by consent to another district for 
execution, and certain properties were duly sold. 
The mortgagors instituted a suit fora declaration 
that the preliminary and the final decrees were 
null and void by reason of the Court not having 
inherent jurisdiction to try the suit, but the suit 
was dismissed. Subsequently an application for 
a personal decree against the mortgagors was 
made. The application was made pursuant to the 
nnal decree in the mortgage suit. The mort¬ 
gagors objected inter alia that the Court had no 
inherent jurisdiction to entertain the mortgage 
suit and therefore had no jurisdiction to pass a 
personal decree against the mortgagors. 

Held, that the effect of the dismissal of the 
mortgagor’s suit was that the question of juris- 
-diction became res judicata between the parties 
and could not be raised again by the mortgagors 
•or considered by the Court, in any subsequent 
proceedings in the mortgage suit. {Page, C.J., 
Mia Bu and Dunkley, JJ.) Bank of Chettinad 
v. S.P.K.P.V.R. Chettiyar Firm. 14 Rang. 94= 
161 I.C. 989=8 R.R. 528=A.I R. 1936 Rang. 87 
<S.B.). 

Parties and representatives. 

S 11 —Parties and representatives — Attach- 


C. P. CODE (1908), S. 11. 

t! , le . objection filed by X. After the sale, the 
plaintiff sought to attach and sell the property in 

dispute as the share of X in execution of his 
decree against X. 

Held, that the order disallowing the objection 
of A had become final and binding on him and 
also on the plaintiff as the representative of X, 
no suit having been filed under O. 21, R. 63, and 
that in the face of that order and the sale that 
subsequently took place, X had no interest left 
in the property in dispute and that consequently 
it was not liable for attachment and sale as that 
of X in execution of the plaintiff’s decree. 
{Ganga Nath, J .) Ram Jiwan v. Inder Baha¬ 
dur Singh. 163 I.C. 239=8 R.A. 945=1936 A 
W.R. 447=1936 All. L.R. 535=1936 A.L.J. 
295=A.I.R. 1936 All. 722. 

”7 ! S. 11— Parties and their representatives — 

Decision as to legal representative—If res judi¬ 
cata. 

An order that a certain person shall be brought 
on record as the legal representative of a decree- 
holder, is not a decree and does not operate as 
res judicata. {Pollock, J.) Suleman v. Abdul 
Shakoor. 188 I.C. 292=12 R.N. 328=1939 N. 
L.J. 577=A.I.R. 1940 Nag. 99. 

--—S. 11 —Parties and representatives—Decree 

against landlord— If res judicata against tenant. 

A lessee is bound by a judgment given against 
his lessor in the absence of any fraud or collu¬ 
sion on his part. A lawful judgment, therefore, 
which deprives the landlord of the estate deprives 
tenant, of necessity, of his subordinate right. 
{Venkataramana Rao, J ) Krishnan Nair v. 
Kambi. 172 I.C. 268=10 R.M. 443=1937 M.W. 
N. 299=A.I.R. 1937 Mad. 544 


S. 11 — Parties and representatives—Eject¬ 
ment suit and decree under S. 44, Agra Tenancy 
Act, against uncle—Subsequent suit for declara¬ 
tion of tenant rights by nephew—If barred. See 
Agra Tenancy Act (1926), S. 44. 1936 R.D. 
119. 

S. 11 —Parties and representatives—Hindu 


ing creditor , if claims under debtor—Decision 
against debtor s estate—Binding nature. 

An attaching creditor claims only under the 
debtor and hence is bound by any decree that 
might be passed against the debtor's estate. The 
decision in such a suit would operate as res judi¬ 
cata. {D. R. Norman.) Manna Lal v. Mst. 
Manna. 1939 A M.L.J. 51. 

--S. 11 —Parties and representatives—-Atta¬ 
ching decree-holder—Whether representative of 
judgment-debtor. 

The share of one X in a certain property was 
sold in execution of a decree after disallowing 

Q,. D .—61 


father or manager—Adverse decision against—If 
res judicata against sons or other coparceners. 

A Hindu father or manager sufficiently repre¬ 
sents his sons or the other members of the joint 
family in a suit instituted against the father or 
manager on a mortgage executed by him. The 
latter must be considered to be fighting the 
battles of the entire family, especially where 
there is no suggestion and nothing to show that 
the mortgage sued on was not for legal necessity, 
and the entire family stands to lose or gain by 
the decision in such a suit. If, therefore, a mis¬ 
take is made at the stage of final decree, and 
more property than is mortgaged is wrongly 
included in the final decree, and objections there- 
to by the father or manager taken in execution 
are dismissed, not only the father or manager but 
the sons and other members are bound by such 
decision. The suit in a mortgage action con¬ 
tinues right up to the time that the final decree is 
prepared. Consequently a subsequent suit by the 
sons or other members to recover possession of 
the excess property included in the final decree 
and sold in execution is barred by res judicata, 
because the sons or other members must be 
deemed to have been represented in the former 
litigation by their father or manager. {Collister 
and Bajpai, JJ.) Kazim Alt Khan v . Om Pra- 
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kash. 172 I.C. 337=10 R.A. 389 (2) = 1937 A. 

L. J. 1095=1937 A.W.R. 841 = 1937 All.L.R 952 
=A.I.R. 1937 All. 731. 

—-S. 11— Parties and representatives — Iden¬ 

tity of parties—If essential. 

A judgment to operate as res judicata must, 
among other things, be between the same parties. 
But merely because a certain person is a party to 
one suit and is one of a number of persons who 
constitute the party in a second case, it cannot be 
said that the parties are the same in both the 
suits so as to make the decision in the one suit 
res judicata in the other. ( Drake Brockman , .9. 

M. ) Shib Charan v. Suraj Prasad. 1936 R.D. 
345. 

-S. 11— Parties and their representatives — 

Judgment-debtor's title to particular property 
found against in earlier suit — Decree-holder 
attaching same property — Objection—Previous 
judgment , if res judicata. 

Where a judgment-debtor’s title with reference 
to a particular property was found against him in 
earlier suit by him for possession of that pro¬ 
perty, and the decree-holder attaches that identi¬ 
cal property in execution of his decree as against 
the judgment-debtor and another objects that it 
is not the judgment-debtor’s property, the judg¬ 
ment in the earlier suit by the judgment-debtor 
operates as res judicata as between the objector 
and the decree-holder, for the judgment-creditor 
or decree-holder must be held to represent his 
judgment-debtor in respect to the particular pro¬ 
perty with reference to which his claim was 
negatived in the earlier suit. ( Collister, J ) 
Ranc, Lal v. Gajraj Singh. 181 I.C. 80=11 R 
A. 549 (2)=1939 A.W.R. (H.C.) 9=A.I.R. 1939 
All. 202. 

-S. 11— Parties and representatives — 

Plaintiff’s suit based on title and possession 
decreed against defendants 1 and 2—Appeal filed 
by defendant No. 1 zvithout impleading defendant 
No. 2—Defendant No. 1 claiming title by purchase 
from defendant No. 2—Trial Court's finding as to 
plaintiff’s title and possession — If res judicata 
against defendant No. 1. 

A suit filed by the plaintiff claiming to have 
title to and to be in possession of the suit land 
was decreed in the trial Court, and defendants 
Nos. 1 and 2 were restrained by injunction from 
interfering with his enjoyment of the same. 
Defendant No. 1, who claimed title to the land 
by purchase from defendant No. 2, and who had 
no other basis of title, appealed, but neglected to 
make defendant No. 2 a respondent to the 
appeal. 

field, that the decision against defendant No. 2 
having become a final decision, operated as a bar 
to the defendant No. 1’s attempt to reopen that 
decision. In other words, there being no appeal 
by defendant No. 2 against the trial Court’s find¬ 
ing as to the plaintiff's title to and possession of 
the property, that finding has become res judicata 
against defendant No. 1 who claimed through 
defendant No. 2. ( Cornish , J.) Kakka Kudum- 
ban v. Arulayi. 1936 M.W.N. 789=169 I.C 
318=10 R.M. 2=A.I.R. 1937 Mad. 228. 

-S. 11 —Parties and representatives —Pro 

forma defendant—Decision in prior suit not 
granting any relief against him — If res judicata. 

The decision in a prior suit to which certain 
parties are impleaded as pro forma defendants, 
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without any relief being claimed against them 
cannot operate as res judicata as against them in 
a subsequent suit, when there has been no issue 
between them and the plaintiff or between them 
and the principal defendants in the prior suit. {R. 
C. Mitter, J.) Rakhal Dass Roy Haridas 
Sarkar. 40 C.W.N. 1208=64 C.L.J. 3. 

-S. 11— Parties and representatives —Pro 

forma defendant—Suit for rent by one co-sharer 
against tenant impleading other co-sharer as 
formal defendant—No claim to relief against 
latter—Latter ex parte but supporting tenant— 
Decree—Subsequent suit on title by latter co¬ 
sharer — If barred by res judicata. 

When a person is impleaded as a party to a suit 
as a formal or nominal defendant and no relief is 
prayed for against him, any decision in the suit 
as between the principal parties will not operate 
as res judicata as against the formal defendant in 
a subsequent suit, though the prior decision 
might be on a point affecting his interests. A', as 
heir of his father B, sued C, the tenant, for a 
third share of the rent of certain sheds on the 
ground that B, had purchased a third share in the 
sheds in question. He impleaded certain others, 
namely the other co-sharers as pro forma defen¬ 
dants, one of whom was D. No relief was 
claimed against the pro forma defendants. D did 
not appear in the suit but gave evidence in favour 
of C, who denied A's title as also the relation of 
landlord and tenant. The Court decided in favour 
of the purchase by B and, holding that there was 
relationship of landlord and tenant between A 
and C, decreed the suit. D afterwards brought a 
suit for a declaration of his right to the same 
sheds as against A, and impleaded C, as pro 
forma defendant to the suit. 

Held , the decision in the prior suit respecting 
the purchase of a share in the sheds by B, could 
not operate as res judicata against D, in the later 
suit. ( R.C. Mitter , J.) Gajanan Agarwala v. 
Hamidar Rahaman. 165 I.C. 662=9 R.C. 441 
=40 C.W.N. 1205. 

-S. 11— Parties and representatives—Suit by 

daughter claiming estate as sole daughter — 
Bather found to have executed zoill in suit by 
zvidozv to zuhicli executors zverc not parties—Plea 
by executors setting up zvill—If res judicata— 
Procedure for revoking will as forgery. 

Where a suit is instituted by a daughter, on the 
death of her mother, claiming certain property as 
the sole daughter of her father, on the ground 
that he died intestate and without any male 
issue, but it is found during the trial of the suit 
that the father had executed a will of which pro¬ 
bate was taken, a decision in a previous suit to 
which the plaintiff’s mother and the defendants 
were parties, but in which the executors of the 
will, as representative of the estate of the 
testator, were not impleaded, does not operate as 
res iudicata , so as to estop the defendants from 
putting forward the will in defence to the suit. 
If the plaintiff alleges that the will is a forgery 
and prays that it should he revoked, she must 
take recourse to proceedings properly constituted 
and brought under the testamentary jurisdiction. 
No decree or decision in proceedings to which 
the executors are not parties can be binding 
against them or can obliterate the will. ( Costello 
and Panckridge, //.) Siva Mohan Kundu v. 
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Bechumoyee Dasi. 168 I.C. 487=9 R C 827— 
A.I.R. 1936 Cal. 585. * 

— S * Parties and representatives—Suit by 

widow Decision, if res judicata against rever¬ 
sioners . 

A decision in a suit by a widow or a limited 
owner, in respect of and for the protection of 
her own rights in certain property, bars a subse¬ 
quent suit by reversioners in respect of that pro¬ 
perty even though such a suit may not be of a 
representative character. 42 I A 125 and ATP 
1924 RC. 247.FCI. {Thom and I q ll Ahmad. 

All 422 DAS V% SRI THAKUR J r - A.I.R. 1936 

- S. 11 —Parties and representatives—Title 
suit against vendor and vendee—Decree holding 
that vendor had no title-appeal by vendee im- 
P[ending plaintiff alone—Vendor not party to 
appeal-Vendor not appealing-Effect-Finding 

against vendor—If res judicata against vendee so 
as to bar his appeal. 

Plaintiff filed a suit against defendants 1 and 2, 
claiming the suit property. The second defen¬ 
dant claiming to be the owner sold it to the 1st 
defendant who therefore claimed it as the pur- 

Ip fth . e . 2n ^ def fndant. The trial Court 
held that the plaintiff and not the second defen- 

dant was the owner and passed a decree in favour 

P* a * ntl ^\ -he 1st defendant appealed im- 

P * eadl " g the plaintiff alone and without making 

* c 2? d . defendant a party to the appeal the 

appehate Court allowed the appeal and reversed 

the decree and dismissed the suit. The plaintiff 
f^d ase t c 9 n d appeal and the High Court held 
that the trial Court s decree negativing the 2nd 
defendant s title became final in the absence of 

1 J )y V ie latter and operated as a bar to 
Inrt \u defendant s attempt to reopen the decision 
and that the tnai Court s finding on title, not 
having been appealed against by the 2nd defen¬ 
ding.became res judicata against the 1st defen- 
dant ™ho claimed through the 2nd defendant. 

Jlmved 011 ^ appea ° f the P laintlff was therefore 

Held, in Letters Patent Appeal, that the 1st 
defendant in assailing the decree of trial Court in 
appeal must be deemed to do so not only on his 
own behalf but also on behalf of his vendor, the 
2nd defendant, that his success in the appeal 
would operate not only to his advantage but also 
to the advantage of the absent party. There was 
consequently no bar of res judicata against the 
1st defendant’s appeal. 1936 M.W.N. 789, revers¬ 
ed. (Venkatasubba Rao and Abdur Rahman 
JJ.) Arulayi v. Rakka Kudumban 178 I C* 
717=11 R.M. 489=47 L.W. 467=1938 M W N 
450=A.I.R. 1938 Mad. 501. * 

Plea of res judicata. 

S. 11 —Plea of res judicata —If can be 
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° f _* he Court iV hat litigation that the defendant 

was prevented from raiswgany plea of res judi- 

cofa in any subsequent suit would not preclude 
another Court from considering that plea and 
examining the circumstances upon which it rests. 
(Khundkar, J.) Fakir Chandra Biswas » 
Ekkai Sarkar. 42C.W.N. 560. 

- — S. 11— Plea of res judicata —Decree—Evi- 
aentiary value. 

The decree is not sufficient evidence to support 

» I ✓ ~ — 1 • a ^ ^ f according to 

the Code, is only to state the relief granted, or 

other determination of the suit. It does not 

atlord any information as to the matters which 

were in issue or have been decided. ( Cornish , /.) 

Ram Rao v. Honnamma Shedthi. 161 I C 748 
—8 R.M. 866=43 L.W. 676=1936 M W N 124 
=A.I.R. 1936 Mad. 469. ‘ 

Li- ; S A 11 rr P/ea °f res judicata—How to esta¬ 
blish Decision as to title of person to receive 

compensation under Land Acquisition Act—If 
operates as res judicata. 

. In order successfully to establish a plea of res 

jiidicata or estoppel by record it is necessary to 
show that in a previous case a Court having 
jurisdiction to try the question came to a deci¬ 
sion necessarily and substantially involving the 
determination of the matter in issue in the later 
case. Where a dispute as to the title to receive 
the compensation under the Land Acouisition Act 
has been referred to a Court, and it has been 
determined, the matter is res judicata and binds 

the parties in any later suit involving that issue. 
(Lord Porter) Bhacwathj v. Ram Kali. 66 
I.A. 145=1 L.R. f 1939) All. 460=181 IC 211 = 
1939 R.D. 285=43 C.W.N. 677=5 B R. 583= 

1939 O L.R. 293=11 R.P.C. 217=1939 O.W N 
543=I.L.R. (1939) Kar. 199 (P.C.)=1939 P W* 
N. 775=1939 A.W.R. (P.C.) 58=50 L.W. 66= 
20 P L.T. 523=1939 A.L.J. 564=70 C L.J. 23= 

41 P.L.R. 638=1939 M.W.N. 894=41 Bom L R 
1028=A.I.R. 1939 P.C. 133=(1939) 2 M.LJ; 98 

(* -C.)* 

Prior decision. 

S. 11-Prior decision —Construction of 


raised for first time in appeal or second appeal. 

The plea of res judicata can be raised for the 
first time in appeal or even in second appeal pro¬ 
vided it can be clearly maintained from the un¬ 
disputed facts on the record. (Wright, J .) Ma 
T o v. Maung E Byu, A.I.R. 1940 Rang. 136. 

“7 -S. 11 —Plea of res judicata —Availability 

observation in judgment in earlier litigation that 
party is prevented from raising such plea. 

If the circumstances of the earlier litigation 
entitle the defendant to raise the plea of res judi¬ 
cata, the observations contained in the judgment 


•it o • 7 ysumiTULiion Of 

will—Suit by one of testator's daughters—Deci¬ 
sion that daughters acquired only a life-interest in 
property—Other daughters not parties to suit— 
Decision, if res judicata in later suit by grand¬ 
daughters of latter. 

♦ In *? S u t - b u oneof the daughter ofatesta- 
or, the H!gli C°ui-t on appeal gave a decision 
that she acquired under the will only a life- 
interest in a certain property. The other 
daughters of the testator,/? and C, were not 
parties to this suit. The suits filed by B and C 
which were pending in the lower Court were dis- 
posed of upon the footing of the decision given 

1 C° urt in A’s suit. In a subsequent 
suit hied by the grand-daughters of B, the 
questmn arose whether the plaintiffs were preclud¬ 
ed from agitating the question as to whether or 
not their grandmother acquired an absolute 
interest in the property. 

Held, that although in one sense the decision of 
the High Court in A’s suit was not res judicata in 
asmuch as neither the plaintiffs nor their grand¬ 
mother were parties to that suit, it was a judicial 
decision given not merely on an analogous set of 
facts but on a set of facts which were identical 
with the facts in the present suit and that in the 
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< trcumstances of the case, it was not open to the 
plaintiffs 10 argue that their grandmother ac¬ 
quired anything else but a life interest as regards 
the property. ( Derbyshire , C.J and Costello, J.) 
Bibha Bati Debf.f v. Mahendra Chandra 
Lahiri. I.L.R. (1937) 1 Cal. 400=173 I.C. 857 
= 10 R.C. 574=A.I.R. 1938 Cal. 34. 

-S. 11— Prior decision—Decree deciding dis¬ 
pute not given effect to by agreement of parties — 
Effect of — Decision in suit under S. 9, Specific 
Relief Act—Effect of. 

A decree for partition obtained in 1919 by A 
against her sister D and brother (the parties 
being Christians) was not executed as the parties 
had agreed not to take any advantage of the 
decree and they continued to be in joint posses 
sion of the properties as if the decree was not in 
existence. The parties having fallen out in 1932, 
A successfully instituted a suit under S. 9, 
Specific Relief Act, to recover possession of the 
properties, of which she was dispossessed by B 
through her husband and her son. B thereafter 
filed a suit for partition and possession of her 
share which was contested by A as being barred 
by res judicata by reason of the decree in the 
suit of 1919 and the findings in the suit under S. 9, 
Specific Relief Act- 

Held, that the parties not having given effect 
to the decree in the suit of 1919 and having con¬ 
tinued in joint possession of the properties as per 
subsequent agreement the second suit for parti¬ 
tion was not barred. The decision in the suit 
under S. 9, Specific Relief Act, operated as res 
judicata only to the extent of the finding given 
therein that A was in possession of the properties 
on the day she alleged in that suit that she was 
dispossessed and nothing more, and did not 
operate as a bar to the second suit. ( Leach , C. 
J. and Varadachariar, J.) Abhirami Ammal v. 
Chellammal. 182 I.C. 348=12 R.M. 63=A.I. 

R. 1938 Mad. 287. 

-S. 11 —Prior decision — Mortgagee's suit 

for possession—Amount due to mortgagee fixed 
by decree — If operates as res ju dicata in subse¬ 
quent suit for redemption. 

Where a mortgagee sued for possession of the 
mortgaged property in terms of the mortgage 
deed and his suit was decreed where by the 
amount due to the mortgagee was fixed, in 
default of payment of which the mortgagee was 
to be put in possession of the mortgaged pro¬ 
perty, the amount so fixed by the decree operates 
as res judicata in a subsequent suit for redemp¬ 
tion by the purchaser of the equity of redemption. 
( Zia-ul-Hasan and Hamilton, JJ.) Sheo Kumar 
v. Munnu Singh. 1940 A.W.R. (C.C.) 340= 
1940 O.A* 676=1940 O.W.N. 604. 

-S. 11 and O. 2, R. 2—Prior decision— 

Prior suit for rectification of sale deed and for 
possession of portion of property wrongly shown 
as exempted from sale—Subsequent suit for pos¬ 
session of property shown as sold in sale deed — 
Whether barred. See C. P. Code, O 2, R. 2 and 

S. 11. 167 I.C. 414=1937 O.W.N. 252. 

_S. 11— Prior decision—Two suits disposed 

of at same time—One of them instituted prior to 

the other —Res judicata. 

Where two suits are disposed of at the same 
time, there is no prior decision which can operate 
as res judicata , though one of them was filed 
before the other. ( Darling , S.M. and Bom ford , 
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/ M.) Renuka Rat v. Shyam Dutt Rai. 1938 
R.D. 133=1938 A.W.R. 81 (B.R.). 

Pro forma defendant. 

--—S. 11—Pro forma defendant — Finding , if 

res judicata. 

A finding in favour of a part)' joined as pro 
forma defendant and not a necessary party in 
previous suit does not operate as res judicata in 
subsequent suit. ( Addison , Ag. C. J. and Din 
Mohammad, J.) Sikandar v. Mt. Karam 
Nishan. 182 I.C. 209=11 R.L. 908=A.I.R. 
1938 Lah. 842. 

Rent suit. 

--—S. 11 —Rent suit—Question of title —Res 

judicata —Observation in judgment—Title of pro 
forma defendants left open — Effect. 

In a rent suit, it is not absolutely necessary to 
decide the question of title as between the plain¬ 
tiffs on the one hand and the pro forma defen¬ 
dants on the other in order to give the plaintiffs 
any relief against the tenants defendants. If an 
appeal filed by the pro forma defendants is dis¬ 
missed by the appellate Court with the observa¬ 
tion that the decision will not operate as res 
judicata on any question of title in any future 
litigation between the parties, the observation 
indicates clearly that the Court does not intend to 
decide the question of title finally. In other words, 
the rent decree is made operative between the 
plaintiffs and the tenants defendants with regard 
to the period in suit leaving the question of title 
between the plaintiffs and the pro forma defendants 
open. The plaintiffs cannot, therefore, raise the 
plea of res judicata in a subsequent litigation bet¬ 
ween them and the pro forma defendants. 
{Mukherjea, J .) Kalimuddin Mia v. Eakuten- 
nesa Bibi. 71 C L.J. 232 = A I R. 1940 Cal. 347. 

Representative suit. 

-S. 11—Representative suit. See Expla¬ 
nation VI to S. 11 (P.C.). 

Scope. 

-S. 11— Scope. 

S. 11, C. P. Code, is not exhaustive and the bar 
of res judicata operates as much on general princi¬ 
ples as on the wording of the section. The raison 
d'etre of the rule is to confer finality on decisions 
arrived at by competent Courts between interested 
parties after genuine contest and to allow persons 
who had deliberately chosen a position to repro¬ 
bate it and to blow hot now when they were blow¬ 
ing cold before would be completely to ignore the 
whole foundation of the rule. ( Addison, A.C.J. 
and Din Mahomed , J ) Ram Bhaj v. Ahmad 
Said Akhtar Khan. 178 I.C. 302=11 R.L. 440 
=40 P.L R 591=A.I.R. 1938 Lah. 571. 

;—-—S. 11— Scope—General principle of res 
judicata— Decision by competent Court — Such 
Court not competent to try subsequent suit — Deci¬ 
sion, if res judicata. 

S. 11, C. P. Code, applies when two Courts con¬ 
cerned have ‘concurrent* jurisdiction; but the 
general principle of res judicata is of wider appli¬ 
cation. It governs cases where the matter in 
issue is the same and has been previously decided 
by a competent Court. Hence, when a Court 
having jurisdiction to decide certain matter has 
decided, its decision on that point will operate as 
res judicata when the same matter arises in 
another suit though the former Court is not 
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competent to try the subsequent suit. ( Bhide , /.) 
Ishwar Dutt Churamani v. General Assur¬ 
ance Society, Ltd. 174 I.C. 761=10 R.L 598= 
A.I.R. 1937 Lah. 346. 

• -S. 11— Scope — If exhaustive. 

S. 11, C. P. Code, is exhaustive in respect of all 
cases falling within its terms, and with regard to 
such cases, the Court is not entitled to travel out¬ 
side the section and apply the general principles. 
(Makerji and S.K. Ghose, JJ.) Sekendar Alt 
Mirdha v. Sadaruddin Bhuniya. 40 C.W.N. 
174. 

- -S. 11 — Scope—Nature of plea—Estoppel 

and res judicata— Distinction. 

Davies , J.C. —There is a difference between res 
judicata and estoppel. Res judicata ousts the 
jurisdiction of the Court, while estoppel does no 
more than shut the mouth of a party. Estoppel 
means nothing more than that a person shall not 
be allowed to say one thing at one time and the 
opposite of it at another time ; while res judicata 
means nothing more than that a person shall not 
be heard to say the same thing twice over; and a 
plea of res judicata can prevail even where the 
result of giving effect to the plea will be to sanc¬ 
tion what is illegal in the sense of being prohi¬ 
bited by statute. {Davis, J.C . and Rupchand, A.J. 
C.) Allahbux v. Nusserwanji & Co. 29 S.L. 
R. 455=164 I.C. 43=9 R.S. 30=A.I R. 1936 
Sind 99. 

Successive suits for same relief. 

-— Ss. 11 and 47 —Successive suits for same 
relief and between same parties and identical 
cause of action—Bar of. 

A subsequent suit for the same relief and on 
the same cause of action and between the same 
parties as a former suit is barred, being affected 
by the prohibition contained in Ss. 11 and 47, C. 
P. Code- (Macklin and Wasoodezv, JJ.) Bhogi- 
lal V.. Ratilal. 183 I.C. 482=12 R.B. 103=41 
Bom.L.R. 497=A I.R. 1939 Bom. 261. 

S. 11 , Expl. IV — Applicability—Execution 
proceedings. 

Expl. IV toS.11, C. P. Code, embodying the 
rule of constructive res judicata applies to execu¬ 
tion proceedings as well. (Bose, J.) Laxmibai 
v. Sewakram. I.L.R. (1936) Nag. 30=165 I C 
948=9 R.N. Ill (2)=19 N.L.J. 129=A.I.R. 1936 
Nag. 123. 

-S. 11, Expl. IV— Applicability—Execution 

proceedings. 

The ordinary rules of res judicata apply by 
analogy to execution proceedings. The principle 
applies to matters falling under Expl. IV to S. 11. 
Where, therefore a person brought on record as 
a judgment-debtor in execution of a decree, and 
served with notice as such, does not raise an ob¬ 
jection that the decree-holder is merely a benami- 
dar, his legal representatives brought on record 
after his death are estopped from raising the 
objection. ( Mosely and Mackney. JJ.) K. M. 
Esoof v. Hamida Bibi. 163 I.C. 671=9 R.R. 43 
=A.I.R. 1936 Rang. 218. 

*-S. 11, Expl. IV — Applicability—Execution 

proceedings—Omission to raise point decided in 
suit—Point raised but not decided — Res judicata. 

The doctrine laid down in Expl. IV to S. 11 of 
the C. P. C. is applicable to execution proceedings 
and must be applied in execution arising out of 
the same judgment so as to put an end to the 
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litigation. If a point is decided in favour of the 
plaintiff in the suit itself, and the defendant does 
not raise the point in execution, it operates as 
res judicata, because it must be assumed that 
though it is not raised, when it can be raised, it 
must be deemed to be decided by implication in 
the proceedings in execution where an objection 
under S. 47, C. P. Code, is raised but not decided, 
and the execution is allowed, the point is none¬ 
theless res judicata, though no decision has 
been given on the same. (IVort and Agarwala, 
JJ.) Mahadeo Prasad v Bhagvvat Narain. 
177 LC. 81 °=5 B R . 18=11 R.P. 187=1938 P. 
W.N. 400=A.I.R. 1938 Pat. 427. 

--S. 11, Expl. IV and O. 2, R. 2—Applicabi - 

hty Mortgage—Deposit by mortgagor not ac - 
cepted by mortgagee—Suit by mortgagee—Nature 
and scope of—Omission to claim excess profits 
realised by mortgagee—Subsequent suit — If 
barred. 

Where a mortgagee resists the right of the 
mortgagor to get a release of the mortgaged pro¬ 
perty and to give up possession, in cases in which 
he is in possession, the suit which the mortgagor 
has to substitute is a suit for redemption. It 
would still be a suit for redemption if a tender 
made by the mortgagor has been refused or if a 
deposit of money by the mortgagor under S. 83, 
T. P. Act, has been refused by the mortgagee, or 
if the mortgagee, being in possession, has had his 
dues satisfied by the amount of the usufruct 
received by him or where by such receipt he has 
overpaid himSelf. Such a suit must include the 
entire accounts between the parties in relation to 
the mortgage ; the claim of the mortgagor for 
overpayments to the mortgagee or excess profits 
received by the latter must also be included, and 
if they are not included, a subsequent suit in 
respect of such claims would be barred bv reason 
of S. 11, Expl. IV and O. 2. R. 2, C. P. Code. 
(R.C. Mitter , J.) Rajmoiion Das v . Sarada 
Charan Chaudhury. 162 I.C. 709=8 R.C. 635 
=40 C.W.N. 627=A.I.R. 1936 Cal. 200. 

—--S. 11, Expl. IV — Applicability — Point 

raised in prior suit. 

The principle of constructive res judicata as 
laid down in Expl. IV of S. 11, C. P. Code, does 
not apply if the point was actually raised in the 
prior suit. (Syed Nastm Ali and '■Henderson, JJ.) 
Midnapore Zemindary Co., Ltd. v, Chandra 
Singh Dudhoria. 181 I.C. 674=11 R.C. 828= 

68 C.L.J. 305=A.I.R. 1939 Cal. 1. 

“ Expl. IV— Applicability—Prior suit 

for declaration of title and possession as owner 
under sale deed—-Dismissal on ground that plaintiff 
was only benamidar and that transaction was only 
a mortgage and not sale—Subsequent suit by bena¬ 
midar and real owner to enforce mortgage —Res 
judicata —Same parties. 

A brought a suit for declaration that he was 
owner of certain immovable properties covered 
by a sale deed and that he was in possession as 
owner, and also prayed that if, pending the suit, 
possession was lost, he should be restored to 
possession. The suit was dismissed on the 
grounds that A was only a benamidar , the real 
owners being B, C and D, and that the transac¬ 
tion on which the suit was based was not a sale 
but only a mortgage. Subsequently A, along 
with B, C and D brought a suit to enforce the 
mortgage as mortgagees. The defendants raised 
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the plea that the decision in the prior suit operat¬ 
ed as res judicata. 

Held, (1) that though the right sought to be 
enforced in both the suits was based on the same 
document, the nature of the two suits was entire¬ 
ly different and the two suits were based on two 
different titles and constituted entirely different 
causes of action, and it was not obligatory on the 
part of the plaintiff in the prior suit to join the 
, two causes of action, though it was permissible; 
(2) that S. 11, C. P. Code, did not apply and the 
plea of bar of res judicata must therefore fail. 
(Kanin and Vassoodew , JJ.) Gurusangappa 
Basappa v. Baslingappa Basappa. 42 Bom.L.R. 
470. 

-S. 11, Expl. IV — Constructive res judicata 

—Defendant trying to set aside ex parte decree 
under O. 9, R. 13— Failure to prove want of due 
service of summons — Defendant, if barred from 
agitating same question in appeal or revision and 
vice versa. 

A defendant who has applied under O. 9, R. 13, 
C. P. Code, for setting aside a decree on the 
ground that proper service has not been carried 
out and has failed, is barred from agitating the 
same point later on in an appeal from that decree 
or in a petition for revision against the order 
passing the decree- The order of the Court will 
stand in his way. Conversely a defendant who 
has failed in an appeal or revision on that point 
cannot subsequently have recourse to proceed¬ 
ings under O 9, R. 13, C. P. Code, for decision 
on it. (Mir Ahmad, A.J.C.) SiRi Krishan Sai- 
gal v. Arjan Stngh. 160 I.C. 462=8 R. Pesh. 
113=AI.R. 1936 Pesh. 1. 

-S. 11, Expl. IV —Constructive res judi¬ 
cata— Doctrine of—When can be invoked. 

In order to invoke in aid the doctrine of con¬ 
structive res judicata, there must be a decision by 
the Court either in express terms or by neces¬ 
sary implication. So where in an application, 
the decree-holder wrongly applied for a final 
decree under O. 34, R. 5 (3), C. P. Code, and also 
prayed for execution and the Court made an 
order that, “as final decree has already been 
passed, the present application is rejected' 1 , but 
passed no order on the prayer for execution. 

Field, that there was no decision given by the 
Court either in express words or bv necessary 
implication on the matter of execution and the 
order could not operate constructively as res 
judicata against the subsequent application for 
execution. ( Aglia Flaider, J.) Jodh Singh v. 
Bhagvvan Das Manak Chand. 173 I C. 185= 
10R.L. 399=39 P.LR. 680=A.I.R. 1937 Lah. 
404. 

-— S. 11, Expl. IV— Directly and substantially 
in issue —Framing of issue—If necessary. 

It is not necessary for the purpose of S. 11, 
Expl. IV, that an issue should be framed to make 
the point raised by the defendant to be matter in 
issue. Where the defendant claimed right of 
way over a plot in suit and made a claim to it in 
his written statement and the point was argued 
and decided by the trial Court in his favour. 

Held, the right of way claimed by the defen¬ 
dant as against plaintiff was a grounl of defence 
in the suit and must be deemed to have been thus 
a matter in issue in that suit. ( Cornish, J.) 
Mohammad Abdul Aziz v Gulam l J ulani. 176 
I.C. 590=11 R.M. 118=A.I R. 1937 Mad. 709. 
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^-11* Expl. IV— Former suit as exclusive 
ozone r—Subsequent suit as co-sharer for accounts 
—If barred. 

A person filed a suit as exclusive owner 
against persons in wrongful possession. This 
suit being dismissed, he instituted another suit 
for accounts as a co-sharer. It was contended 
that he was barred from instituting the subse¬ 
quent suit for accounts. 

Held, that the two suits were brought in diffe¬ 
rent capacities. The right to accounts was not in 
issue in his former suit and hence the rule of 
constructive res judicata embodied in Expl. IV to 

y- V,’ Code, was inapplicable to the case. 

(Coldstream and Monroe, JJ.) Vidya Wanti 
Kaur v. Sardar Shahdev Singh. 182 I C. 426= 
12 R.L. 24=A.I.R. 1938 Lah. 139. 

- S. 11, Expl. IV— Might and ought — Alter¬ 
native claim—Prior suit on title for Possession — 
Defendants pleading possession as heirs — Dismis¬ 
sal of suit—Later suit for joint possession—Bar 
of res judicata. 

Where a suit by the plaintiff claiming certain 
property was dismissed on the defendants plead¬ 
ing that they had succeeded to it as heirs, it is 
not open to such plaintiff to file a second suit, 
for joint possession with the defendants, as he 
ought to have asserted this right in the earlier 
suit in answer to the defendants’ exclusive claim. 
Not having done so, he is barred from raising it 
afresh by Expl. IV to S. 11, C. P. Code. ( Pura- 
nik,J.) Abdul Majid Khan v. Abdul A him Khan. 

I.L.R. (1939) Nag. 544=174 I.C. 777=10 R N. 
418. 

- S. 11, Expl. IV —*Might and ought *— Alter¬ 
native plea inconsistent zvith main plea—If ought 
to be raised. 

The question whether an alternative plea ought 
to have been made a ground of attack depends on 
the facts of each case. If the alternative plea is 
inconsistent with the main plea and would thus 
create confusion it cannot be said that the alter¬ 
native plea ought to have been raised in the pre¬ 
vious suit or application. Application under S. 9, 
Punjab Debtors Protection Act, is inconsistent 
with the plea of the judgment-debtor that pro¬ 
perty attached is his personal property. Hence, 
failure of the judgment-debtor to raise the plea 
under S. 9 in an application based on personal 
claim, does not debar hifn from raising the plea 
subsequently. ( Din Mohammad, J ) Ganga Ram 
Trust Society v. Sundar Lai.. 186 I.C. 653=12 
R.L. 409=A.I.R. 1940 Lah. 27. 

—-—S. 11, Expl. IV— Might and ought — Applica - 
bility. 

In an application by the receiver under S- 4 of 
the Provincial Insolvency Act for the possession 
of the house of the insolvent it was resisted by 
the son of the insolvent on the ground that his 
father’s debts were incurred for immoral pur¬ 
poses and as such not binding on his share. The 
son had in a previous suit against the receiver 
asked for a declaration that the house belongs 
to him under a family arrangement and an adop¬ 
tion, but it was dismissed. 

Held, that the plea of the debts being immoral 
and not binding on him, might and ought to have 
been raised by the son in the declaration suit. So 
it could not be raised in the insolvency proceed¬ 
ings. (Weston, J.) Ajai Pal v. Official 
I Receiver. 1937 A.M.L.J. 77. 
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-S. 11— Might and ought—Available defence 

not raised —Res judicata. 

Where a person fails to plead a matter in 
defence in a previous suit, he is barred by res 
judicata from raising the same matter in a sub¬ 
sequent suit. ( Bennet , Ag. C.J. and Venna, /.) 
Kanhaiya Lal v. Banke Behari. 178 I.c. 66 = 
11 R.A. 249=1938 A.W.R. (H.C.) 596=1938 A. 

L J. 940=1938 A.L.R, 808=A.I.R. 1938 All. 
542. 

—S. 11, Expl. IV— Might and ought—Earlier 
suit under S. 5 7 (d) of Agra Tenancy Act of 1901, 
and later suit under S. 86 of Agra Tenancy Act, 
1926— Non-occupancy character of tenancy—If 
ought to have been taken in the earlier suit. 

Ihe matter which might and ought* to have 
been made a ground of defence or attack accor¬ 
ding to Expl. IV to S. 11, C.P. Code, must be 
matters connected with the cause of action and 
the issues in dispute between the parties at the 
time. Where the earlier snit was one under S. 5 7 
yd) of the Tenancy Act of 1901 for ejectment on 
the ground of an illegal transfer and the later 
JJ}' 1 '! as °9 e under S. 86 of the Tenancy Act of 
19-6 for his ejectment as a non-occuoancy tenant, 
the ground of attack in the later suit is not one 
which ought to have been made in the earlier 
Hence the later suit is not barred by Expl. 
IV to S. 11, C. P. Code. ( Darling , S.M. and Bom - 
fora, J.M.) Mackinnon v . Sampat Kumar 
Sinha. 1938 R.D. 4=1938 A.W.R. 16 (B.R.). 

——-S. 11 Might and ought—Hindu joint family 
—■Alienee from member of share in one item of 

family property—Suit for partition — Co-parce¬ 
ners impleaded as defendants—Omission to raise 
pleas usually open in partition suit—Constructive 
res judicata— Rule — Partial partition. 

There can of course be no compulsory partial 
partition under the Hindu Law whether at the 

instance of a member of a joint family or at the 
instance of an alienee from a coparcener of one 
item of family property. Though the proper 
course for an alienee is to sue for partition of all 
the family properties,the coparceners who may be 
impleaded in his suit are not bound to insist upon 
an adjudication in that very litigation of all 
questions which may properly be agitated in a 
partition suit between the members of the family. 
There is nothing to compel the coparceners 
either to insist on a division being effected inter 
se between themselves or to have all questions in 
dispute between them settled once for all in the 
alienee’s suit itself. Even in a suit instituted by 
a coparcener the other parceners might well be 
content to continue undivided and leave the only 
one to separate the plaintiff from them. There 
is no principle of law which prevents the co¬ 
parceners defendants in an alienee’s suit from 
restricting the scope of the suit to what may be 
necessary for the grant of the relief claimed by 
the plaintiff. Where the alienee only claims a 
division if the particular item in which he has 
acquired a share, the coparceners who are im¬ 
pleaded are bound to plead only what would be 
an answer to the claim made by the plaintiff. 
The fact that they do not raise other pleas which 
are not necessary in that suit cannot therefore 
operate as res judicata in a subsequent suit by a 
coparcener for partition. It would also follow 
that what is actually decided by the decree passed 
in the suit cannot be reopened at the instance of 
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any of the persons who are parties to that suit or 
their representatives. A plea of constructive res 
judicata must be determined only with reference 
to the suit as framed and not with reference to 
what under the law the suit must have been. 
(Varadachariar and Abdur Rahman , //.) 

Chidambaram Chettiar v. Nachiappa Chettiar 
184 I.C. 17=12 R.VT. 394=48 L.W. 485=1938 
M.W.N. 1092=A.I.R. 1939 Mad. 70. 

-— S. 11 , Expl. IV— *Might and ought ’— 

House sold in execution of decree against certain 
members of family—Suit by another member 
challenging sale on ground that house , on partition 
of joint family , belonged to him—Suit dismissed 
—Subsequent suit challenging sale on ground that 
debts in connexion with which decree ivas obtain¬ 
ed were incurred for illegal purpose—If barred 
by res judicata. 

Certain house was sold in execution of a decree 
against certain members of a family. Another 
member brought a suit challenging the execution 
sale on the ground that the house could not be 
sold as it had, on partition of the joint property, 
fallen to his share. The suit was dismissed. He 
brought a subsequent suit challenging the same 
sale on the ground that the debts in connexion 
with which the decree had been obtained were 
incurred for illegal purposes and hence the house 
was not liable to be sold in execution of the 
decree. 

Held, that the relief claimed in the subsequent 
suit ought to have been raised in the previous 
suit. The subsequent claim could not be consi¬ 
dered to be so dissimilar that its union with the 
claim in the previous suit would have led to con¬ 
fusion. The suit was therefore barred by cons¬ 
tructive res judicata. ( Bhide , /.) Gobind v. 
Narain Singh. I.L R. (1938) Lah. 729=181 
I.C. 41 = 11 R.L. 743=40 P.L.R. 556=A.I.R. 
1938 Lah. 443. 

- -S. 11, Expl. IV —Alight and ought— 

—Landlord and tenant—Latter advancing moneys 
and selling goods to former—Understanding to 
set-off—Rent suit by landlord ignoring arrange¬ 
ment—Tenant if bound to plead and claim set-off 
—Separate cross suit for moneys due to him—If 
barred. See C. P. Code, O. 8, R. 6 . 5 B.R. 296= 
179 I.C. 828. 

-S. 11, Expl. IV —Might and ought — 

Mokarari lease by Mohant—Suit by his successor 
for ejectment of successor of tenant on ground 
that he is heir of tenant and alternatively that 
tenant held only life interest—Suit dismissed — 
Subsequent suit by another Mohant for assess¬ 
ment of fair and equitable rent—If barred by 
constructive res judicata. 

A Alohant granted a mokarari lease of the pro¬ 
perty of a deity. His successor instituted a suit 
against the successor of the tenant for ejectment 
on two alternative grounds, viz., that he himself 
was the heir of the tenant and that the tenant 
held only a life interest. This suit was dismissed. 
Another succeeding Mohant brought subsequent¬ 
ly the present suit for assessment of fair and 
equitable rent after a declaration that the moka¬ 
rari lease was void after the death of the grantor. 

Held, that the suit was barred by the principle 
of constructive res judicata. ( Jack , /.) Tikan- 
das Mohunt v. Ram Kishore. 43 C.W.N. 437. 
-S. 11. Expl. IV —Might and ought—Mort¬ 
gage by occupancy tenant to Stranger without land- 
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lord's consent—Subsequent mortgage to landlord 
—Suit by stranger mortgagee—Landlord implead¬ 
ed as subsequent mortgagee—Plea that mortgage 
void against him—Plea upheld and landlord ex¬ 
onerated—Decree and purchase in execution by 
mortgagee—Subsequent suit by landlord on his 
own mortgage—If barred by reason of mortgage 
not having been set up in prior suit—Election of 
rights — C. P. Tenancy Act, S. 41 (7). 

Appellants who held a mortgage from an 
occupancy tenant sued to enforce the mortgage 
impleading as parties to the suit the plaintiffs 
(respondents) who were the landlords of the 
mortgagor and who also held a mortgage execut¬ 
ed by the mortgagor subsequent to the mortgage 
in favour of the appellants. The respondents 
pleaded that the mortgage in suit not having been 
effected with their consent as required by the 
C. P. Tenancy Act did not bind them, but they 
did not set up their subsequent mortgage. They 
were discharged from the suit the Court declar¬ 
ing that the suit mortgage was ineffectual and 
not binding on them. The appellants got a decree 
in execution of which they purchased the pro¬ 
perty mortgaged. Respondents subsequently 
sued on their mortgage and impleaded the appel¬ 
lants as defendants as execution purchasers. The 
latter raised the plea that the respondents having 
elected between their rights as landlords and 
their right as subsequent mortgagees in the prior 
suit, lost their rights to enforce their mortgage. 

Held, that it could not be held that the respon¬ 
dents had made an election in the former suit 
between their rights as landlords and as subse 1 
quent mortgagees, their only plea being the in¬ 
validity of the prior mortgage as against them, 
and that their claim in the present suit was to en¬ 
force their mortgage as being the prior one, 
though later in date, as against persons (appel¬ 
lants) who purchased the property subsequent to 
their mortgage ; and that as they were not under 
any obligation to redeem the mortgage of the 
appellants, the omission to put forward their 
mortgage in the prior suit or to offer to redeem 

the appellants’ mortgage was no bar to their suit 
on their mortgage. 

Held , further, that the declaration, in the prior 
suit about the invalidity of the mortgage against 

the landlords-respondents did not deprive them 
of then* rights under their mortgage or restrict 
them only to the course of ejecting the appellants 

^ °I the C. P. Tenancy Act of 
1898 ; {Stone, C.J. and Niyogi, J.) Ramkaran 

?-^M. nhayalal - I L R - (1937) Nag. 208=170 

& Mi. 1 ;.®-"- 40=18Nx 1 2w = ai r 

S. 11, Expl. IV —Might and ought — Mort¬ 
gage suit—Claim to title paramount—Failure to 
assert—If operates as res judicata. 

In a mortgage suit, a claim by a person claim¬ 
ing by a title paramount to the title asserted by 
the mortgagee should not be gone into generally. 
But it is not an invariable and inflexible rule. The 
claim by title paramount, strictly speaking, con¬ 
notes that it is a claim adverse both to the mort¬ 
gagee and the mortgagor. The title paramount 
that is asserted may be a title derived from the 
mortgagor or in derogation of his title. If it is 
the former it must be one prior to the creation 
of the mortgage. If it is derived subsequent to 
the mortgage it must be in derogation of the title 
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of the mortgagor and independent of any act of 
his. In such cases it may be said that the claim 
sought to be asserted in virtue of such a title 
would be a paramount claim outside the contro¬ 
versy of the suit, and it is not necessary for a 
person to assert such a claim in a mortgage, and • 
if he fails to do so he cannot be met by the plea 
of res judicata as he is not bound to assert such a 
claim. But even in such cases, if he is made a 
party and his title paramount is sought to be 
challenged, it is incumbent upon him to have it 
litigated ; if he fails to do so, the bar of res judi¬ 
cata will affect him. (V enkataramana Rao, J .) 
Nagapillai v. Muthusami Pillai. 1937 M.W.N. 
60. 

-S. 11, Expl. IV —Might and ought—Mort¬ 
gage suit—Defendant claiming title paramount— 
If bound to set it up. See C. P. Code, O. 34, R. 1. 
A.I.R. 1940 Sind 103. 

-S. 11, Expl. IV —Might and ought—Mort¬ 
gage suit—Plea of paramount title—Omission to 
raise—If bar to plea in later suit. See C. P. 
Code, S. 47. A.I R. 1936 Mad. 733. 

-S. 11, Expl. IV — Might and ought — Mort¬ 
gage suit—Transferee from mortgagor before 
mortgage impleaded as party defendant — Omis¬ 
sion to raise plea of want of jurisdiction—Decree 
ex parte— Subsequent suit to declare decree void 
on ground of zvant of jurisdiction—If barred — 
Transferee — If proper party to suit — 0. J4, R. 
1 . 

A person claiming a paramount title may be 
impleaded as a defendant in a mortgage suit if 
that paramount title is impugned by the plaintiff 
mortgagee. There is nothing in the Civil Proce¬ 
dure Code which forbids a mortgagee to implead 
a person claiming a paramount title to the mort¬ 
gaged property. Nor is there any reason in law 
or equity for holding that the question of a prior 
transferee’s paramount title should not be decided 
in a suit on a mortgage executed after the trans¬ 
fer. The mortgagee can properly implead as a 
party to his suit any person who impugns his title, 
such as a prior transferee from the mortgagor. 
If in such a suit in which the prior transferee 
from the mortgagor is made a defendant, the 
latter fails to raise a plea of want of jurisdiction 
in the Court to decide his title, he cannot after¬ 
wards be allowed to set up that plea in a subse¬ 
quent suit. If an ex parte decree is passed against 
him and becomes final, a subsequent suit by him 
challenging that decree as not binding on him on 
the ground that the Court which tried the prior 
suit had no jurisdiction to try it and that he was 
not a proper or necessary party to that suit, is 
barred on the principle of res judicata. ( Thom 
and AllsoP, JJ.) Bisheshwar Dayal v. Jafri 
Begam. 1937 A.W.R. 157=1937 A.L J. 536= 
169 I C. 609=10 R.A. 36=1937 A L.R. 556= 
A I R. 1937 All. 251. 

—-S. 11, Expl. IV — Might and ought — Omis¬ 

sion to plead—Suit against manager of joint 
Hindu family in possession of a property as a 
mortgagee—Failure to plead mortgagee rights — 
Subsequent suit by representative of the family to 
enforce those mortgagee rights—Decision in prior 
suit, if res judicata. 

Where a certain person had been impleaded in 
a suit as the manager of a joint Hindu family 
and he fails to put forth certain mortgagee rights 
in defence by virue of which he was in possession 
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and the suit is decreed against the defendants, a 
representative of the joint Hindu family could 
not subsequently sue to enforce the mortgagee 
rights in respect of that property on behalf of the 
joint family for the decision in the prior suit 
operates as res judicata. (Bennet and Vcrma, JJ ) 
Bishambar Lal v. Brij Ratan Lal. 180 I.C. 658 
=11 R.A. 500=1939 A.W R. (H.C.) 84=A I R 
1939 All. 203. ' * 

“T 11, Expl. IV — Might and ought—Omis- 

sion to raise plea of res judicata— Effect. 

Where in an appeal by the plaintiffs from a suit 
which has been dismissed, although it is open to 
the defendants to support the order of dismissal 
on the ground of res judicata, they do not do so 
and the suit is remanded to be heard on merits, 
they are precluded from raising the plea of res 
judicata subsequently. (Cunliffe and Henderson, 

in v Bepin Chandra. 168 

I.C. 375=9 R^C. 811=A.I.R. 1936 Cal. 454. 

S. 11, Expl. IV Might and ought — Omis¬ 
sion to raise question of jurisdiction—Effect. 

in a case where a person fails to appear in the 
original suitor if he appears but fails to raise 
the issue of jurisdiction, the decision of the 
Court wi l be binding upon him as res judicata, 
and it will not be open to him to re-agitate the 
same point in another suit. A.I R. 1926 Bom. 481, 
loll, {Rupchand Bilaram, A. J.C-) Ebrahimter 

Mulla ^ British India Steam Navigation Co..' 

Ltd. 161 I.C. 324=8 R.S. 137=A.I.R. 1936 Sind 
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S. 11, Expl. IV— Might and ought — Party 
no aware at the tune of first suit of the right 
relied on in second suit-Bar of res judicata. 

* a • i_ t, ? a ti° n Jhere are innumerable matters 
that might be made ground of defence or attack 
but whether they ought to be so made would 
depend largely upon the circumstances of each 
case. 1 he question whether a party had at the 
time of the previous suit knowledge of the matter 
relied on in the subsequent suit is of great impor- 

ta ^ C u‘ i k, ac * at the date of the former suit 
neither knowledge nor means of knowledge of 
the right relied on in the second suit, the second 
suit is not barred by the rule of constructive re* 
judicata embodied in S. 11, Expl. IV. C P Cnrlp 
( Khundkar , J.) Fakir Chandra Biswas v Ek- 
kari Sarkar. 42 C.W.N. 560. 

— S. 11, Expl. IV —Might and ought—Plain¬ 
tiff undertaking to give credit for certain amounts 
—Agreement not to execute decree—Execution in 
breach of agreement—Judgment-debtor depositing 
money to prevent execution sale—Suit to recover 

money so deposited-Maintainability—Res iudi- 
cata— C. P. Code, S. 47. J 

In a suit brought by the appellant against the 
respondent, it was agreed between them that 
although a decree should be passed against the 
respondent the decree should not be executed by 
the appellant decree-holder. A decree was 
passed and in breach of the agreement, appellant 
executed the decree and brought the respondent’s 
property to sale. The respondent deposited 
money to save his property from sale in execution, 
and then brought an action to recover the amount 
deposited by him, on the ground that the appel¬ 
lant had not given credit for certain payments 
which he undertook to give credit for. 

. Held , (1) that the matters alleged should have 
been raised as a defence to the action; and failing 

Q.. D —62 
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to do was res judicata ; (2) that the appellant 
I had ex ecuted a perfectly valid decree, and money 
recovered under a decree or judgment could not 
be recovered back in a fresh suit or action whilst 
that decree or judgment remained in force; and 

n a? 1 consec l u ently the suit did not lie. {Wort 
and Manohar tail, JJ.) Abdul Hamid Khan ® 
Dhani Dusadh. 16 Pat. 748=173 IC 123=4 
B.R. 217=10 R.P. 378=18 Pat L T 896— 1937 
P.W.N. 904=A I R. 1938 Pat 41 

S. 11, Expl. IV— Might and ought — Ques¬ 
tion of law not raised in prior suit—Compromise 
decree—Binding nature. 

. Davis* J-C— If the legality of an act is a point 

in dispute substantially, it may be a fair subject 

ot compromise in Court like any other disputed 
matter, and thus become res judicata ; and if it is 
abandoned and not put forward by a party, it is 
not open to him to subsequently raise that ques¬ 
tion of law, which should have been raised and 
heard and decided in the prior suit. The matter 
becomes res judicata and cannot be reopened. 

( Davis, J.C. and Rupchand , A.J C .) Alt.ahbcjx 
v ' Nusserwanji & Co 29 S.L.R. 455=164 I.C 
43=9 R.S 30=A.I.R. 1936 Sind 99. 

~ 'f. 11, Expl. IV— Might and ought—Ques¬ 

tion of title—Impossibility of raising in earlier 
suit—0.2, R. 2. 

The plaint properties belonged in jenm to the 
A tarwad. They were held on kanom by the P 
tarwad. One V, a member of P tarwad, assigned 
the kanom interest to the plaintiff’s uncle .9 and 
later S assigned the interest to the plaintiffs. 
After the assignment to S’ by V, the K tarwad 
instituted a suit against the karnavan and certain 
members of the P tarwad for arrears of micha- 
varam and got a decree. In execution of that 
decree, K tarwad brought the kanom interest to 
sale and a member of that tarwad bought it and 
afterwards assigned that interest to N , the 
present defendant 1. Prior to the assignment by 
6 to plaintiff A, one R was on the land as a ten¬ 
ant, and as A suspected that after the Court-sale 
in execution R was colluding with N and her as¬ 
signor, she took the precaution of impleading N 
and her assignor in a suit by her for ejectment 
against R. The plaint in that suit was framed as 
one on tenancy and not on title. She also took 
care to claim relief against N and her assignor 
who were defendants 3 and 2 in that suit only on 
the ground of their having got into possession or 
attempting to get possession in collusion with the 
tenant R. In the course of the trial of the suit, 

l« ) 1 i , .-!! ated - th J atshe did not w ant the 

i ” ° f VP raised ln the suit - T he Court 
tound that there was no collusion between the 

tenant and N, but it also found that N and her 
assignor had got into possession of the items now 
in question after the purchase in execution of the 
ecree in the first suit and dismissed the suit. 

I he plaintiff then instituted the present suit 
based on title to eject N. 

Held, that the present suit based on title was 
not barred by the previous suit as the present suit 
was not based on the same cause of action as the 
former suit nor the claim put forward in the 
present suit was one that might and ought to 
have been put forward in the former suit. 

Held also , that a person who gets into posses¬ 
sion in collusion with the tenant in possession is 
so far as the landlord is concerned placed under 
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the same disability as the tenant from calling his 
landlord's title in question. Therefore in the 
former suit N having been added only in the 
position of the tenant, any question of title being 
raised in that suit is precluded. ( Varadacliariar, 
J.) Nanmkutti Amma I'. Lakshmiammal. 175 
I.C. 925 = 11 R.M. 20=A.I.R. 1937 Mad. 804. 

- —S. 11, Expl. IV —Might and ought—Suit 
against agriculturist—Omission to apply for relief 
under Agriculturists’ Relief Act—Application 
for relief after Act—If hatred. See U. P. Agri¬ 
culturists’ Relief Act, S. 30 (2). 1937 A.L.J. 

842. 

--S. 11, Expl. IV— Might and ought — Suit by 

A against B —Areemcnt that A should pay cer¬ 
tain sum to B — Question of return of some orna¬ 
ments left open — B bringing suit against A for 
recovery of sum agreed on—Omission to plead 
claim for return of ornaments — Effect. 

In a certain suit by A against B, it was agreed 
that A should pay a certain sum to B and the 
question of return of some ornaments by B to A 
should be decided thereafter. When B brought a 
suit against A for recovery of the sum so agreed, 
A pleaded that he had no defence and that he was 
bound to pay. Thereafter A brought another suit 
against B for the recovery of the ornaments. It 
was contended by B that A should have raised 
the defence of the return of the ornaments in the 
suit by B and as he did not do so the suit of A 
was not competent. 

Held, that A was not bound to raise that 
defence in the suit by B and hence A’s suit was 
competent. (Davis, J.C. and Mehta, A.J C.) 
Bagakhanv. Monghilal. 170 I.C. 116=10 R.S. 
31=A.I,R. 1937 Sind 155. 

-S. U, Expl. IV —Might and ought—Suit by 

prior mortgagee for sale—Omission to claim 
benefit of S. 101, T. P. Act, as against puisne 
mortgagee—If bars claim being raised in defence 
to suit by puisne mortgagee— Res judicata. See 
C P. Code, O. 2, R. 2. 70 M.L.J. 506. 

-S. 11 , Expl. IV— Might and ought — Suit 

for possession on basis of ostensible sale deed by 
defendant to plaintiff—Omission to plead that 
transaction was really mortgage—Plea in later 
suit — If res judicata. 

No mortgagor can be compelled to ask for 
redemption if he is not willing to redeem the 
mortgage, and so long as the mortgage subsists, 
the mortgagee can recover possession of the 
mortgaged property. Although the mortgagor 
in a suit for possession by the mortgagee who 
claims to be a vendee might urge that tlie transac¬ 
tion was a mortgage and might ask for redemp¬ 
tion, of the mortgage, he is not bound to do so, so 
as to bar him by the rule of constructive res judi¬ 
cata, from raising the plea in a subsequent suit by 
the mortgagee for a declaration of his title as 
owner and for possession, as it cannot be held 
that the question regarding the nature of the 
transaction is constructively in issue in the first 
suit for possession. ( Lokur , /.) Balakrisiina 
v. Gaja Jaitya. 184 I.C. 506=12 R.B. 181=41 
Bom.L.R. 422=A.I.R. 1939 Bom. 303. 

-S. 11, Expl. IV-'Might and ought' — Suit 

for Possession based on title—Claim for compen¬ 
sation for improvements not set up in defence — 
—Subsequent suit for such compensation—If 
barred. 
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In a suit for possession of land based on title, 
a claim for compensation for the improvements 
made by the defendant ought to be set up by him 
in defence. If it is not so set up, a decree for 
possession passed in the suit would operate as a 
bar to the further agitation of the question of 
compensation in a subsequent suit. (M. C Ghose 
and Mitter, JJ.) Matuddin v. Langla Sylhet 
Tea Co. 42 C.W.N. 110. 

— - - S. 11, Expl. IV —Might and ought—Title 

suit for possession dismissed—Subsequent suit 
for redemption of mortgage—If barred. See C. 

P. Code, O. 2, R. 2 and S. 11, Expl. IV. I.L.R. 
(1940) 1 Cal. 544. 

--S. 11, Expl. IV— Mortgage suit—Prelimi¬ 
nary decree—Omission to reserve and provide 
for personal liability—Subsequent application for 
personal decree—If barred —Res judicata. See 
C. P. Code, O. 34, R. 6 . 48 L.W. 758. 

-S. 11, Expl. IV— Mortgage suit — Defen¬ 
dant claiming paramount title—Failure to plead — 
Res judicata. 

A purchaser of the equity of redemption who 
is made a defendant in a mortgage suit is not 
bound to set up in that suit any independent or 
paramount title that he may claim, when there is 
nothing in the plaint of the mortgage suit which 
impugns such title. The omission to set up such 
title does not, therefore, preclude him from set¬ 
ting it up in a subsequent suit. (Mukherjea and 
Roxburgh, JJ.) Surat Chandra Mondal v. 
Behari Lal. I L.R. (1939) 2 Cal. 551=188 I.C. 
17 = 12 R.C. 633=43 C.W.N. 1126=A.I.R. 1939 
Cal. 692. 

-S. 11, Expl. IV— Pre-decree compromise 

not presented to Court in previous suit—IVhcther 
can be pleaded in subsequent suit. 

Where parties fail to present to the Court a 
compromise arrived at between them but proceed 
with the suit, they arc debarred from pleading the. 
compromise in a subsequent suit in view of Expl. 
IV to S. 11, C P. Code. The compromise must 
be held to be superseded by the decree in that 
suit. (Coldstream and Bhide, JJ.) Robert Her¬ 
cules Skinner v. R. M. Skinner. 18 Lah. 209= 
171 I.C. 189 = 10 R.L. 167=39 P.L.R. 29=A.I.R. 

1937 Lah. 537. 

-S. 11, Expl. IV— Previous suit by plaintiff's 

predecessors claiming partition of whole shamilat 
—Subsequent suit by plaintiff claiming that cer¬ 
tain well and land in shamilat was not liable to be 
Partitioned—If barred by res judicata. 

A suit was institute! by the plaintiff's pre¬ 
decessors in which they claimed that entire 
shamilat was liable to be partitioned. A subse¬ 
quent suit was brought by the plaintiff to the 
effect that certain well and land in the shamilat 
should be excluded from partition. 

Held, that this plea ought to have been raised 
and made a ground of attack in the previous suit 
by the plaintiff's predecessors. As it was not so 
raised, the subsequent suit was barred under 
Expl. IV to S. 11. (Addison and Abdul Rashid t 
JJ.) Mehar Lanc.ah v. MeIiar At.lah Yar. 181 
IC. 262=11 R.L. 802=40 P.L.R. 940=A.I.R. 

1938 Lah. 671. 

-S. 11, Expl. IV —Rent suit—Denial of rela¬ 
tionship—Prior rent decrees between same parties 
—Res judicata. 

In all cases for recovery of rent the relationship 
of landlord and tenant is the foundation of a 
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decree and therefore when such a suit is decreed 
the Court must proceed on the footing that 
it was a matter necessary to be determined 

wn m fa 5 l d ? termm ed in the earlier rent suit 
Where t^refore in a rent suit brought by 

of e i a 1 nH| dl0 ; d ^ he tenant denies the relationship 

of landlord and tenant and pleads that he is a 

tenant of some other person and it is found that 

favour rff TifT r H I ? t d f Crees a S ains ‘ the tenant in 
avourot the landlord m respect of the holding 

^ eC1S i° n In c . pre ,V ous suit « operates as res judi- 
catd under S. 11, Expl. IV. (Puranik J) 

Sheoham Mulchand I.L R . (1940) Nag. 181 

—175 I.C.^693=11 R.N. 7=A.I.R. 1938 Nag. 195 

~~ !"*?• Expl IV— Subsequent mortqaaee 

acquiring rights under prior mortgage—Suit by 
puisne mortgagee impleading him as subseauent 

mortgagee-validity of prior mortgage Mted 

Ex parte decree Suit on basis of prior mort• 
gagee rights —Res judicata. prior mort 

i«^ e Exp r‘- 0f °- 34 ’ R - 1 - C. P. Code, it 

s not necessary for a puisne mortgagee to im- 

n fffnl a <r pn °h mortgagee and he may without im¬ 
pugning such a mortgagee claim to sell the pro- 

a e npr«; SUbje h Ct v,° SUCh , a mort S a g e - Consequently 
person who has taken a subsequent mortgage 

and also possesses prior mortgagee's rights by 

haV S /H Ct,< ? n0f tI - edeCree ° n the P rior mortgage 
has a dual capacity; he is a necessary party in his 

capacity as a subsequent transferee but not neces¬ 
sary party in his capacity as a prior mortgagee or 

fnr^ S tK SSing r^° r mo / tgagee rights. If, there- 

X? ldl , ty . of the prior mortgage is 
thC P ? mt and he has been professedly 

r^ P inn d t ed aS a SUb u equenttransferee there is no 
mnc? f° requir ? that such subsequent mortgagee 

lights und n p e r C ^ Slty * aPPear in C ° Urt and set U P 
outed hv thl ni 1 - Pn 2 r m A 0r j gag e wh ich is not dis- 

P y t e plaintiff. And in the circumstances 

seauen^mnrJ 1 ^ * SU P e * parU a S ainst such sub- 
sequent mortgagee does not operate as res iudi- 

rfiht m a a SU 1 V°k thC ba / is of the prior mortgagee 

rights as such by satisfaction of the prior mort- 

gage decree (Sulaiman, C.J., Bennet and Harries 

^ Chunni Kunwar. 58 All! 
1056=165 I C. 7=9 R.A 261=1936 ALT 77 a— 

1936 All.L.R. 917=1936 A WR 653-—A I R 
1936 All. 578 TF.B.). * * 053-A.I.R. 

S. ll, Expl. IV andO. 2, R. 2 —Suit by 

IT TA4* A A a A /« a a. . .. - ^ _ _ , • « - 
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sam e plea b u t withdrew it in the end saying that 
he would bring a separate suit. 

Held, that the defendant’s plea of set-off in the 

by 0 2T2 U r p aS r°i barr ^ d either by S. 11 or 
y U. 2, K. 2, C. P. Code and that it was not in¬ 
cumbent on the defendant to raise the plea of set- 
ott in me previous suit for possession brought by 
the plaintiff. (Zia-ul-Hasan, J.) Radhf.y Shiam 

ir V1 °4^o M Q A o o AS ioi KHAN - 13 L uck. 323=168 
O L R ^-a °r • 9 3 7 O -W.N. 831 = 1937 

285—A.I.R. 1937 Oudh 394. 

ZZT S \} X ' L^Ph lV—S ki/ brought against step - 
mother that plaintiff is exclusive ozvncr of certain 
land dismissed—Subsequent suit that step-mother 
is entitled to £ share and not to £— If barred 
On the death of the plaintiff’s father, his' land 
passed by mutation to the plaintiff and his step¬ 
mother in equal shares. The plaintiff instituted a 
suit against his step-mother for a declaration 
that he was the exclusive owner of the land on 
the allegation that his step-mother had been 

dZ°i f A th , e J , many years before his 

death The Court held that the divorce was not 

proved and dismissed the suit. The plaintiff sued 

again tor a declaration that his step-mother was 

only entitled to one-fifth share in his father’s land 

m lieu of mamtenance as his widow and not to 
one-half. 

Held, that the ground of action now taken by 
the plaintiff ought to have been made a ground of 
attack in the previous suit and that the present 
suit was barred by Expl. IV to S. 11, C. P. Code. 

AazA’c Ji ° v - Mabi Bakhsh. 18 Lah. 

IC 28 3=10 R.L. 697=39 P.L R. 829 
=A.I.R. 1937 Lah. 872. 


. T . . ~ r ' ,- an. c. —o nil o\ 

plaintiff for possession of certain shops decreed 

in respect of one-fourth share—Subsequent suit by 
him for mesne profits from date of possession to 
date of suit—Defendant pleading set off in res¬ 
pect of improvements m former suit but with¬ 
drawing plea in the end—Same plea, if barred in 
subsequent suit. 

The plaintiff brought a suit against the defen¬ 
dant for possession of certain shops and the suit 
was decreed in respect of a one-fourth share in 
them. The plaintiff obtained formal delivery of 
possession in pursuance of this decree and also 
realized mesne profits awarded to him by the 
decree uo to the date of the delivery of posses¬ 
sion. Some years after, the plaintiff again 
wrought a suit for recovery of mesne profits from 
the date of delivery of possession to him in pur¬ 
suance of the former decree up to .the date of 
the suit. The defendant claimed a set-off in res¬ 
pect of certain sums of money spent by him on 
the reconstruction and repairs of the shops. In 
the previous suit also, the defendant raised the 


■ “.S* 11, Expl. V— Applicability—Claim made 

but withdrawn—Effect—If res judicata. 

Expl. V to S. 11, C. P. Code, can be invoked 
only in respect of any adjudication made by the 
Court. The fact that the plaintiff who, in the 
first instance, asks for a decree against the joint 
family property so far as the interests of the 
minor sons therein are concerned, subsequently 
withdraws his claim as against them, can only 
bring the case under O. 23, R. 1 , C. P. Code. The 

result of such a withdrawal is not to bring in the 

operation of the rule of res judicata embodied in 
b. 11 but only to entail the statutory penalty 
enacted in O. 23 R. 1 itself, viz., that no fresh suit 
can be instituted against those defendants on the 
same cause of action. (Varadachariar and Pand- 
rang Roiv, J] .) Periaswami v. Vaidhilingan 

L C 359=11 R.M. 73=47 L W. 
1313=A.I.R. 1937 Mad. 


60=1937 M.W.N 
718. 

•S. 11 Expl. V —Application 

■ 4 < a. _7 _ - - /V O d J—t . _ _ 


for personal 
not granted — 


decree under 0.34, R. 6 —Relief 
Fresh application, if barred. 

An application under O. 34, R. 6 , C. P. Code, is 
not an application in execution but a substantive 
RI| 8 lna i application for a new decree in the suit. 
I he procedure applying to this application would 
be governed by S. 141, C. P. Code. Where, there¬ 
fore, a definite application had been made for a 
decree under O. 34, R. 6 and no prayer was grant¬ 
ed by the Court for passing of a personal decree, 
the provisions of Expl. V, S. 11, C. P. Code, 
would apply with the result that the relief which 
was not expressly granted shall be deemed to 
have been refused. (Agha Haidar , /.) Des Raj 
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v. Fasal Karim. 163 I.C. 119=8 R.L. 1014=38 
P.L.R. 700=A.I.R. 1936 Lah. 388. 

-S. 11, Expl. V—If controls O 2, R. 2. See 

C. P. Code, O. 2, R. 2. A.I.R. 1939 Sind 367. 

-S. 11, Expl. V— Maintenance suit — Prayer 

that it should be charged on property not granted 
—Subsequent suit jor such charge—Subsequent 
suit — If res judicata. 

Where a widow in her suit for maintenance 
asks that her maintenance should be made a 
charge on the property left by her husband and 
the Judge assesses the amount of maintenance but 
does not charge it on any property, she cannot 
subsequently ask the Court to declare that she is 
entitled to recover from the property in suit her 
maintenance which has fallen into arrears or that 
which will fall due in the future as it is tanta¬ 
mount to a request to charge the property with 
her maintenance. ( Almond , J.C. and Mir Ahmad , 
/.) Mt. Howani Bai r. Devi Dial. 177 I.C. 
1005=11 R. Pesh. 44=A.I.R. 1938 Pesh. 68. 

-S. 11, Expl. V—“ Relief" — Prior suit for 

partition and possession and mesne profits, past 
and present—Claim to future mesne profits not 
awarded—Second suit for mesne pro fits from date 
of suit or decree in prior suit —Res judicata. 

The “relief" referred to in Expl. V to S. 11, 
C. P. Code, means relief arising out of a cause of 
action accrued at the date of the institution of 
the suit, and such relief does not cover future 
mesne profits in respect of which the cause of 
action accrued subsequently to the suit. Where 
a suit for partition and possession of lands and 
mesne profits, past and future, has been brought 
and decided, and the decree fails to award the 
claim to future mesne profits, a second suit to 
recover mesne profits from the institution of the 
first suit or the date of the decree till delivery of 
possession is maintainable and is not barred by 
Expl. V to S- H, C. P. Code. ( Beaumont , C.J., 
Broomfield and Wassoodew, JJ.) Gangadhar 
Gopalrao v. Shripad Annarao. I.L R. (1938) 
Bom. 655=174 I.C. 773=10 RB. 499=40 Bom. 
L.R. 324=A.I.R. 1938 Bom. 231 (F.B.). 

-S. 11, Expl. VI— Applicability. 

Certain persons instituted a suit for declaration 
that the defendant was not authorized to close a 
thoroughfare used by them from time immemo¬ 
rial. In a previous suit by certain other persons 
against the same defendant the same right of 
thoroughfare was claimed. The previous suit 
was not instituted in the interest of any other 

person other than the plaintiffs in that suit, nor 

was any private right claimed by the plaintiffs in 
that suit in common for themselves and others. 
The notice enjoined in R. 8 of O. 1, C. P. Code, 
was not issued. 

Held , that a subsequent suit was not barred 
tinder either Expl. VI to S. 11 or O. 1, R. 8, C. P. 
Code. ( Addison and Din Mahomed, JJ.) Mehr 
Mahomed Khan v. Jamadar Adalat Khan. 18 
Lah. 629=39 P.L.R. 707=175 I.C 405=10 R.L. 
713=A.I.R. 1937 Lah 425. 

-S. 11, Expl. VI— Applicability — Condi - 

tions. 

In a representative suit instituted under O. 1, 
R. 8, C. P. Code, the decision in a former suit 
does not operate as res judicata by force of S. 11, 
Expl. VI, unless the former suit was instituted 
in compliance with the above rule, namely, by 
permission of the Court, the Court giving notice 
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as therein prescribed to all persons interested. 
There is possibly an exception, where the former 
suit haying been litigated bona fide on behalf of 
the plaintiff and others with a common right, the 
omission to comply with the rule has been in¬ 
advertent, and no injury therefrom has been sus¬ 
tained by the plaintiff, in the second suit. Where, 
therefore, the former suit had not been instituted 
or conducted as a representative suit but was 
fought out by the plaintiffs in their individual 
capacity, the decision in that suit does not bar a 
subsequent suit brought in a representative capa¬ 
city under O.l. R. 8. C. P. Code. 56 M. 657 
(P.C.), Foil. ( Tek Chand , /.) Magan Nath 
v. Harbans Singh. 163 I.C. 817=9 R.L. 52= 
A.I R 1936 Lah. 965. 

-S. 11, Expl. VI — Applicability—Conditions 

— Plaintiffs in prior suit guilty of gross negligence 
— Decision, if res judicata— No collusion or want 
of bona fides. 

The provisions of S. 11 of the Code are manda¬ 
tory and the ordinary litigant, who claims under 
one of the parties to the former suit, can only 
avoid its provisions by taking advantage of S. 44, 
Evidence Act, which defines with precision the 
grounds of such avoidance as fraud or collusion. 

It is not for the Court to treat negligence, or 
gross negligence, as fraud or collusion, unless 
fraud or collusion is the proper inference from 
facts. Other factors in Expl. VI to S. 11 being 
present, the section lays down a condition that the 
persons must be litigating bona fide and the fulfil¬ 
ment of this condition is necessary for the appli¬ 
cability of the section. A representative suit was 
brought by some persons on behalf of public 
interest for declaring certain temples public 
temples and for setting aside alienation of endow¬ 
ed property by the manager thereof. A similar 
suit was brought some years ago by two persons 
and the suit was dismissed on the ground that the 
temples were private temples, and the property 
endowed to the temples being a private endow¬ 
ment, the alienations thereof were valid. The 
plaintiffs admitted that they could be deemed to 
be persons claiming under the plaintiffs in prior 
suit and the issue in both the suits was the same. 
It was contended however by them that the find¬ 
ing in the prior suit could not be res judicata as 
against them inasmuch as there was gross negli¬ 
gence on the part of the plaintiffs in that suit in 
not producing the documents necessary for the 
decision of the suit in their favour and in not 
placing their evidence before the Court. 

Held, that no case of fraud apart from collusion 
being suggested, the plaintiffs were bound to esta¬ 
blish either that the decree in prior suit was ob¬ 
tained by collusion between the parties or that the 
litigation by the plaintiffs in prior suit was not 
bona fide. The plaintiffs based their case entirely 
on inferences to be drawn from alleged gross 
negligence on the part of the plaintiffs in prior 
suit. The finding of gross negligence by the trial 
Court was far from a finding of intentional sup¬ 
pression of the documents which would amount 
to want of bona fides or collusion on the part of 
the plaintiffs in prior suit. There being no evi¬ 
dence in the suit establishing either want of 6ofi<* 
fides or collusion on the part of plaintiffs in prior 
suit, the decision in the prior suit was binding on 
the plaintiffs as res judicata. ( Lord T/iankerton.) 
Venkata Seshayya v . Koteswara Rao. 64 I .A. 
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17=1.L.R. (1937) Mad. 263=1937 A.W.R. 42= 
1937 O.W.N 42=18 Pat.L.T. 27=41 CWN 
257=45 L.W. 43=166 I.C. 1=1937 M W N 66 
=9 R.P.C. 135=1937 A.L. J 240=39 Bom.L R. 
317=65 C.L.J. 14=1937 O L.R. 12=1937 PW 
N. 123=3 B.R. 223 = 1937 A L.R 54=A I R 
1937 P.C. 1 = (1937) 1 M.L.J. 113 (P.C.). 

-S. 11, Expl. VI — Applicability — Procedure 
under O A, R. Snot followed informer suit — 
Decision—If binds persons not parties— Res judi¬ 
cata. 

Where the procedure prescribed by O. 1, R. 8, 
C P. Code, has not been taken in a suit, the deci¬ 
sion therein cannot be binding on persons who are 
not actually parties thereto, and cannot therefore 
•operate as res judicata , in a suit claiming a 
similar relief. ( Niamatuilah , /.) Namdar Khan 

Naimul Khan. 1937 A.L. J. 293=1937 A W 
R. 258=169 I.C. 388=1937 A.L R. 522=10 R A* 
I6=A.I.R. 1937 All. 289 * ' 

—-—S. 11, Expl. VI — Applicability — Represen¬ 
tative suit—If confined to suit under O. 1 , R.8 — 
Party suing in representative capacity and leading 
■defendant to believe same—If estopped from 
afterwards denying representative character. 

Expl. VI to S. 11, C. P. Code, is not confined to 
■suits under O. 1, R. 8, but extends to any litigation 
in which, apart from the rule altogether, parties 
•are entitled to represent interested persons other 
than themselves. A suit may still be a represen¬ 
tative suit within the meaning of S. 11, Expl. VI, 
though it need not come under O. 1, R.8. The 
decree in such a suit will bind not only the plain¬ 
tiff, but those persons who are absent but are held 
by the Court to be represented by the person or 
persons on record. Where a plaintiff allows the 
^defendant to proceed with the suit on the footing 
that he is suing in a representative capacity, as¬ 
suming that position and taking the chance of a 
-decree in his favour, clear estoppel arises against 
the plaintiff to prevent him from afterwards con¬ 
tending in a later suit that he was not suing in a 
representative capacity in the former litigation. 
There can be no stronger case of an absolute 
waiver, or election or conduct rendering it wholly 
inequitable to permit him to resile from the posi¬ 
tion adopted by him. ( Rangnekar , J.) Guru- 
shiddappa v. Gurushiddappa. I.L R (1937) Bom 
-326=169 I.C. 934=10 R.B. 45=39 Bom L r 1 
130=A.I.R. 1937 Bom. 238. I 

--S. 11, Expl. VI — Construction — Words 

“claimed in common for themselves and others" _ 

If govern “public right." 

The words “claimed in common for themselves 
and others'’ in S. 11, Expl. VI, C P. Code, govern 
•only the words “private right” and not “public 
right.” The words “public right” stand by them¬ 
selves. ( Addison and Din Mahomed . //.) Mehr 
Mahomed Khan v. Jamadar Adalat Khan. 18 
Lah. 629=39 P.L.R. 707=175 I.C. 405=10 R.L. 
713=A.I.R. 1937 Lah 425. 

--S. 11, Expl VI— Construction — Words 

“claiming in common for themselves and others’— 
Litigation bona fide in respect of public right — 
Decision, if res judicata. 

The expression “claimed in common for them¬ 
selves and others” in Expl. VI to S. 11 does not 
also govern a claim in respect of a public right. 

A public right always implies that it is enjoyed by 
^the plaintiff in common with others. With regard 
3o such public right if the litigation is bona fide ( 
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« 

on the part of the plaintiff the decision would be 
: res judicata against others who claim to be entitl- 
• ed to the right. (Jai Lai , /.) Mxr Mahomed Khan 
v. Jamadar Adalat Khan. 171 I.C 866=10 R 
L 244=39 P.L.R 353=A.I.R. 1937 Lah. 70 
——S. 11, Expl. VI— Decree against Munici¬ 
pality m respect of Government land transferred 
in trust and vested in Municipality—If res judi¬ 
cata in subsequent suit by Government. 

Government land was transferred in trust and 
vested in the Municipal Committee. According 

of S * 74 > Pun i a b Municipal Act 
u 6 • a - nd not only vested but also belonged to 
w ll nicipality. A decree was passed against 
the Municipality granting plaintiffs a declaration 
tnat they had obtained indefeasible title by 
adverse possession of the land. 

Held , that the Municipal Committee being con¬ 
stituted a trustee, it represented the title for the 
time being and the decree obtained against it 
operated as res judicata in subsequent suit by the 
Government. (Coldstream and Bhide, JJ.) 
Sultan Asad Jan v. Secretary of State. 18 
^°o= 167 1 C. 867=9 R L - 567=A.I.R. 1936 

, S 11, Expl. VI — Hindu joint family—Suit 

by member of—Relief claimed for benefit of entire 

family—Decree, if res judicata against minor 
member. 

Where a member of a joint family acting in the 
interest of all the members and claiming a relief 
for the benefit of the entire family institutes a 

suit which is dismissed, the decree operates as 

res judicata even against a minor member of the 
family, whether or not he is impleaded in the 
I suit. ( Sulaiman , C.J. and Bennet , /.) Mustafai 
Begam v. Raghuraj Singh. 169 I.C. 577=1937 

LR^ 193^/aTl 108 A 2 *~ 1936 A W R * 1191 = A * 

“ —S. 11, Expl. VI— Joint Hindu family — 

Interests of member represented by manager of 

his branch—Decision in suit if binding on that 
member. 

Where the interests of a member of joint Hindu 
family in respect of the matters raised in the suit 
are represented by the manager of his branch, the 
decision in the suit would be binding on thaf- 
member. {Bhide, J.) Panna Lal % R A m 
R rcHHPAL. A I.R. 1940 Lah. 120. 

— — S. 11 . Expl. VI-— Representative suit — 

plaintiffs lH ~~ lVhen blnds P ers ons other than 

A decision in a representative suit binds all 
persons other than the plaintiffs expressly named 
in the plaint only when, (a) if the suit relates to a 
R n X a L e £ght, the formalities as laid down in O. 1, 

K. 8, C P. Cod e are observed, and (b) if the suit 
relates to a public right, the formalities laid down 

r ioi n , Co “ e * ar . e observed. A.I.R. 1933 P. 

C. 183, Rel. on. {Addison and Din Mahomed , JJ.) 

Mehr Mahomed Khan v. Jamadar Adalat 

T 1 ^ Lah - 629 =175 I.C. 405=10 R.L. 713 
=39P L.R. 707=A.I.R. 1937 Lah. 425. 

“ " S. 11, Expl. VI— Representative suits — 

Action by or on behalf of family—When binds 
absent or future members. 

An action by or on behalf of a family may 
result in res judicata, but such an action, if it i s 
to bind absent or future members of the family 
must be so constituted according to the local rules 
of procedure or by a representation order or in 


1 
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some other way that all such members can be 
regarded as represented before the Court. ( Lord 
Maugham.) Effuah Amissah v. Effauah Kra- 
bah 162 I.C. 461=8 R P C. 257=44 L.W. 73 = 
A.I.R. 1936 P.C. 147 (P.C.). 

-S. 11, Expl. VI— Representative suit — 

Leave to sue on behalf of others not obtained in 
prior suit—Later representative suit—If barred. 

Where certain persons brought a representative 
suit on behalf of a community for establishing 
their rights connected with a temple and where it 
was contended that the suit was barred by reason 
of the decision in an earlier suit brought by 
certain persons of the same community with 
reference to similar rights in the same temple it 
was held that the mere fact that the persons who 
filed the prior suit belonged to the same commu¬ 
nity, could not make it a representative suit, and 
they were only asserting their personal claim and 
the omission to follow the provisions of S. 30 of 
the old Code, deprived the decision in that suii of 
all binding force, so far as people who were not 
parties to that are concerned. ( Bennet and Ver - 

ma, JJ.) Narhaki Shastri v. Basudf.o Namburi. 
177 I.C 653 = 11 R A. 205=1938 A W.R. (H.C.) 
500=1938 A.LR. 770=1938 A.L.J. 680=A.I.R. 
1938 All. 523. 

-S 11, Expl. VI—Representative suit—Suit 

by Hindu father for benefit of himself and sons— 
Dismissal on oath taken by defendant—Effect on 
sons—Fresh suit by latter on same cause of 
action— Res judicata. See Oaths Act, Ss. 8 and 

ll. 40 Bom.L R. 1005. 

-S. 11, Expl. VI— Representative suit — 

Suit by reversioner — Finding in— Res judicata. 

A suit brought by a reversioner is for the 
benefit of all the reversioners entitled to sue and 
just as any finding given in favour of a rever¬ 
sioner benefits all members of the reversionary 
body, a finding arrived at against him injures 
every body concerned. ( Addison , A.C.J . and Din 
Mahomed, J.) Ram Bhai t;, Ahmad Said Akh- 
tar Khan. 178 I.C. 302=11 R L. 440=40 P.L. 
R. 591=A.I.R. 1938 Lah. 571. 

-—S. 11, Expl. VI— Representative suit — 

What is—Suit for some inhabitants of village 
claiming right of irrigation from certain tank — 
No evidence that right was claimed for all villagers 
— Dismissal—Subsequent suit by other villagers 
claiming same right against same defendants—If 
res judicata. 

The fact that the relief claimed by a body of 
persons in the subsequent suit is similar to the 
relief claimed in a former suit cannot make the 
former suit a representative suit for purposes of 
res judicata. It is only if the relief claimed in the 
prior suit is so comprehensive that, if granted, it 
will confer a benefit on a class of persons includ¬ 
ing the parties in the subsequent suit that the 
decision in the former can operate as res judicata 
in the later suit against those not actually im¬ 
pleaded in the former suit. The dismissal of a 
suit by certain residents of a village for an injunc¬ 
tion to restrain the residents of an adjoining 
village from interfering with the rights of the 
plaintiffs to irrigate their fields from certain 
tanks cannot operate as res judicata so as to bar a 
subsequent suit by other residents of that village 
against the same defendants, for a perpetual in¬ 
junction to restrain the defendants from interfer¬ 
ing with the taking of water from the tanks to 
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their fields, when there is nothing to show that 
the plaintiffs in the prior suit claimed the right 
for themselves as well as for all the other resi¬ 
dents of the village in question. ( Niamatullah 
/.) Nampar Khan v. Naimul Khan. 1937 A* 
L.J. 293=1937 A W.R. 258=10 R.A. 16=169 I 
C. 388=1937 A.L.R. 522=A I R. 1937 All. 289.* 

S. 11, Expl. VI Res judicata— Requisites 
of • 

In order to determine whether the former suit 
operates as a bar by res judicata to the present 
suit, it is necessary to examine carefully not only 
the form and the substance of the former suit but 
also the plaint, the pleadings and the judgment 
thereof and compare them with those of the 
present suit. Moreover it is necessary to deter¬ 
mine whether the former suit was between the 
same parties or between parties who litigated 
bona fide in respect of a private right claimed in 
common for themselves and others, viz., the 
present plaintiffs. The plaintiffs in the former 
suit must be found to have carried on the litiga¬ 
tion bona fide and in a representative character 
on behalf of the plaintiffs in the present suit. 
Moolsingh v. Sangidansingh. 1939 M.L R. 1 
(I.K.). 

-S. 11, Expl. VI— Reversioner—Decree ob¬ 
tained by , in declaratory suit—His status as next 
heir — If res judicata. 

A person who succeeds in obtaining a declara¬ 
tory decree that an alienation made by the widow 
of the last male-holder will not affect his rever¬ 
sionary rights need not necessarily be the next 
person entitled to succeed to the property after 
the death of the widow, and the matter cannot 
therefore be taken as res judicata. It is, how¬ 
ever, clear that he must have been found to be an 
heir in the declaratory suit, and to that extent the 
matter is res judicata as between the parties. 

( Bhidc , J.) Khan Gul Khan v. Karam Nishan. 
42 P.L.R. 14=A.I.R. 1940 Lah. 172. 

—-——S. 13 —Foreign Court — Jurisdiction—Sub¬ 
mission to—What amounts. 

A resident in British India who files suits in a 
foreign Court against residents of the foreign 
state which the foreign Court has jurisdiction to 
try cannot thereby, by implication, be taken to 
submit to the jurisdiction of that Court in regard 
to a later suit against him in that Court where 
that Court has no jurisdiction. (Beasley , C.J. 
and King,I ) Oomer HaJee Ayoob Sait v. Thjru- 
navukkarasu Pandaram. 59 Mad. 918=162 I. 
C 904=8 RM. 1071=1936 M.W.N. 478=43 L. 
W. 607=A.I.R. 1936 Mad. 552=71 M.L.J. 93. 

--S. 13— Foreign Court—Jurisdiction against 

absent foreigners—Cause of action if a ground of 
jurisdiction. 

No territorial legislation can give jurisdiction, 
which any foreign Court ought to recognise, 
against absent foreigners who owe no allegiance 
or obedience to the power which so legislates. 
The rule is that cause of action is not a general 
ground of jurisdiction recognised by International 
Law. The case may be otherwise where the non¬ 
resident foreigner is a subject of the same sove¬ 
reign power which legislates, although even in 
such a case there must be an express power of 

legislation conferred by statute. (R. C, Mitter , 
J.) Chormat. Balchand v. Kasturi ChaNO 
SERAor,!. 63 Cal. 1033=63 C.L.J. 175=40 C.W. 
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~ 13—Foreign Court —Non-resident for- 

eigner Submission to jurisdiction — What 
amounts to. 

If. a non-resident defendant appears in a 
foreign Court, and pleads that that Court has no 
jurisoiction, and also pleads to the merits, he 
submits to the jurisdiction of that Court volun¬ 
tarily. Having taken the chance in that Court he 
cannot be allowed to turn round and impeach that 
judgment on the ground of incompetency of the 
Court passing it when it is sought to be enforced 
in another country. It may be that he voluntarily 

submits to its jurisdiction even when he only 
appears but does not plead to the merits. ( R. C 
Muter, J.) Chormal Baixhand v. Kasturi 

40 H C N W N RA 5° 9 T 63 C ' 1033=63 C.L.J.175= 

T—TT. S ;. 13 ~:Foreign judgment— Absence of 
junsdic.ion Submission to jurisdiction — What 
constitutes—Inference from conduct of defendant 
during pendency of suit. 

A foreign Court clearly has no jurisdiction to 

pass a decree against a defendant in a personal 
action for money where the defendant on the date 
of the suit is not a resident of the foreign state at 
all but a resident of British India. But though a 
defendant who remains ex parte does not, by that 
mere fact, submit to the jurisdiction of the 
foreign Court, his conduct both before and after 
the decree is passed may afford evidence of hi s 
submission to jurisdiction and his intention is 
remaining ex parte. Where in a suit in a foreign 
j °H rt a g a mst a defendant residing in British 
India, the plaintiff effects an attachment before 
judgment of moneys belonging to the defendant 
in the hands of a third person, and the defendant 
writes a letter to the plaintiff praying that he may 
be allowed to collect a portion of the money and 
stating that the plaintiff may collect the rest of 
it, and the defendant therefore allows the suit to 
proceed ex parte, there is a submission to juris¬ 
diction of the foreign Court, and the defendant 
cannot at the time of execution object to the 
decree as being without juHsdiction. ( Beasley , 
C. J . ana King , J.) Oomer Hajee Ayoob Sait v. 

Txrunavukkarasu Pandaram. 59 Mad 918=162 
l.C. 904=8 R M. 1071=1936 MWN 478=41 
L.W. 607=A.I.R. 1936 Mad. 552=7i M.L.J. 93 . 

: S ' 13 -~ Fore , i 9>‘ judgment—Conditions of 

-fit k M T ri ri * rt D I_J * _ * . * 
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validity in British India —Res judicata— Opera¬ 
tion of. 

Before a foreign judgment can be regarded as 
having extra-territorial validity, at least one of 
the following conditions must be satisfied:—(1) 
The defendant should be a subject of the foreign 
country; (2) the defendant should be resident in 
the foreign country at the time when the action 
is begun against him; (3) the defendant must 
have been served with process while temporarily 
present in the foreign country; (4) the defendant 
in his character as plaintiff in the foreign action 
rnust himself have selected the forum where the 
judgment was given against him ; (5) the defen¬ 
dant must have voluntarily appeared ; or (6) the 
defendant must have contracted to submit to the 
jurisdiction of the foreign Court. A foreign 
judgment may operate as res judicata except in 
the six cases specified in S. 13, C. P. Code, 
and subject to the other conditions specified in 
S. 11, C. P. Code. Where the defendant volun¬ 
tarily submits to the jurisdiction of the foreign 
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Court even if that Court has no jurisdiction over 
him on the ground of his being a resident of 
British India, and consents to have a decree made 
against him, the foregin Court has, upon the well 
recognised principle of submission’' jurisdiction 
over him, and any decree made by it would be 
given not only territorial recognition but extra¬ 
territorial recognition also by Courts of all 
civilised countries. Such a judgment is clearly a 
juugment of a competent foreign Court, and as 
such is binding on the defendant unless it is sub¬ 
let to foe infirmities specified in S. 13, C P 
Code. ( Rangnekar and Mac/c/in, JJ.) Mallappa v 
Raghavendra. 40 Bom.LR. 77=1 L R mo 3 q{ 

Bom. 16=174 l.C. 615=10 RB 470-AIR 
1938 Bom. 173. U ~ A .i.R. 

7 S * 'Grant of probate and subsequent re- 

vocation by foreign Court—Effcct of—Proof of 

will in British India~If precluded. * * 

A judgment of a foreign Court granting pro- 
pate of a will is conclusive evidence that the 
instrument proved was testamentary according to 
he law of that foreign country. It proves noth¬ 
ing else. The subsequent revocation of that pro- 
pate by that Court proves no more than that the 
instrument before it was not testamentary accor¬ 
ding to the law of that place. Such a judgment 
cannot be treated as a judgment in rent so as to 

ui/.u Inc L um > n t on a Court in British India to 
hold that the deceased left no will or died intes- 

thi e \ -n 9°£ r u ln B u ntl 3 h India can stiI] hold that 
the will left by the deceased is true, valid and 

in ln Rr*?* 1 ii re T P f- Ct of L the Properties left by him 
in British India, the devolution of which is 

governed by the law of British India; and not by 

the law of the place where the owner of the pro- 

pert, es rested and d,ed. (Burn and K.S. Melon , 

J'*'2 *ATMA K.ANI AmMAL v. ShfIK OAWnnn 

160 i c. 733=8 R.M. 712=43 L W 75 -To 36 
M.W.N. 82=A.I.R. 1936 Mad. 197 36 

Ss - 13 and Scope—Foreign judgment— 
Decree of Court, of Native State transferred for 
execution to British Indian Court—Powers of 
latter—Refusal of execution on ground of decree 
being without Jurisdiction-Subsequent suit to 
enforce-Maintainability— Res judicata 
The analogy of a transferee Court does not 

^ i 16 case of aBntish Indian Court to 

which the decree of a Court of Native State U 
sent for execution under S. 44, C. P. Code A 
decree of a Court of a Native State doesm^t 
cease to be the decree of a foreign Court 
simply because a notification has been issued 

44 ’, 9 P- Code. The provisions of 

the Code relating to transfer of decrees for 
execution apply only to decrees made by British 
Indian Courts and transferred to other British 

f" d ' a u Cou r ts - When a notification has there- 
tore been issued under S. 44, C. P. Code, with 

respect to decrees of a Native State Court, 
the sole remedy of the plaintiff who has obtained 
a decree in such Native State, is to apply for exe¬ 
cution of his decree and not to institute a suit 
under S. 13 for its enforcement in British India. 

Bven if it be held that he has two remedies, e.g. t 
to sue under S. 13 or to apply for execution 
under S. 44, the tw r o are of the same nature and 
scope and therefore alternative. If he elects the 
remedy by way of execution, he cannot again sue 
under S. 13. Further when the British Indian 
Court to which the decree of the Court of the 
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Native State is sent for execution refuses execu¬ 
tion holding that the decree is a nullity as having 
not been passed by a C'ourt of competent jurisdic¬ 
tion, such decision is final between the parties and 
operates as res judicata so as to bar a suit on the 
foreign judgment under S. 13, C. P. Code. The 
British Indian Court as executing Court has 
jurisdiction to decide the question whether the 
Court of the Native State is a Court of competent 
jurisdiction. ( R.C. Mitter, J.) Chormal Bal- 
chand v. Kasturi Chand Seraogi. 63 Cal. 1033 
=63 C.L J. 175=40 C.W.N. 591. 

-S. 13—Scope—Foreign judgment—Ques¬ 
tion as to validity of will—Decision by foreign 
Court—When conclusive in British India—Lega¬ 
tees in British India—If bound. See Evidence 
Act, S. 41. 40 Bom.L.R 571. 

-S. 13 (a)— Applicability — "Court of com¬ 
petent jurisdiction”—Suit on mortgage in foreign 
Court—Defendant minor living with husband in 
British India — Husband appointed guardian ad 
litem failing to appear — Appointment of Court 
nazir as guardian — Legality—Decree against 
assets of deceased in hands of defendant—If one 
passed by Court of competent jurisdiction. 

A Court has no jurisdiction to pass any decree 
against the property of the mortgagor ( y way of 
a personal decree) situate outside its jurisdiction. 
A personal decree in a mortgage suit against the 
legal representative of the mortgagor limited to 
-the assets of the deceased mortgagor cannot be 
passed so far as such assets are not situate within 
its own jurisdiction ; where the defendant in such 
a suit in a foreign Court, is a minor daughter of 
the deceased living with her husband in British 
India and such defendant does not appear at the 
hearing an ex parte decree passed against her is a 
nullity. The fact that the foreign Court appoints 
its own nazir as the guardian ad litem of the 
minor defendant and that such guardian files a 
written statement contesting the plaintiff’s claim 
would not be sufficient to hold that the defendant 
submitted to the jurisdiction of the Court. The 
foreign Court has no jurisdiction to appoint its 
own nazir as the guardian ad litem , when the 
husband of the minor defendant, who i« her de 
jure and de facto guardian has never expressed 
his unwillingness to act as her guardian. The fact 
that he was originally appointed guardian and 
failed to appear would not confer jurisdiction on 
the foreign Court to appoint its own officer as 
guardi m ad litem , so long as the husband does 
not refuse to be guardian, by reason of O. 32, 
R. 4, C. P. Code.. The Court by appointing its 
own nazir guardian ad litem acts against the in¬ 
terests of the minor and against natural justice 
by indirectly compelling her to appear in the suit 
by appointing its own officer as guardian ad 
litem. Her appearance is not a voluntary sub¬ 
mission to the jurisdiction of the Court. The ex 
parte decree against the minor is a nullity and 
does not bind the minor, and a suit based on such 
judgment is not maintainable in British India. 
(Lokur.J.) Gajanan Shesiiadri v Shantabat. 
187 I.C. 57=12 R B. 404=41 Bom.L R. 818=A. 
I.R. 1939 Bom. 374. 

-S. 13 (a)— Court of competent jurisdiction 

— Competency—IIoiv determined — Test—Law of 
foreign state or private international law — Juris¬ 
diction in personal action. 


C.P. CODE (1908), S. 13. 

The question whether a foreign Court is a 
Court of competent jurisdiction within the 
meaning of S. 13 (a). C. P. Code, must be deter¬ 
mined, so far as personal actions are concerned, 
not by the territorial law of the foreign state, 
but by the rules of Private International Law. 
A foreign Court has jurisdiction in personal 
actions in an international sense in the following 
cases, viz., (1) where the defendant is the sub¬ 
ject of the foreign country in which the judgment 
is obtained ; (2) where the defendant is the sub¬ 
ject of that foreign country when the action is 
commenced; (3) where the defendant, in the 
character of a plaintiff, has selected the former 
in which he is afterwards sued ; (4) where the 
defendant has voluntarily appeared in the foreign 
Court and submitted to its jurisdiction; and (5) 
where the defendant has contracted to submit 
himself to the foreign forum in which the judg¬ 
ment is obtained. There may be also another 
class of cases in which the foreign Court would 
have jurisdiction, i e., where the defendant has 
real estate within the foreign jurisdiction in 
respect of which the cause of action has arisen 
during his stay within that jurisdiction. Unless 
a defendant falls within one or other of these 
possible cases, the foreign Court has no jurisdic¬ 
tion to entertain and decide a personal action 
against him, and its judgment would not be that 
of a Court of competent jurisdiction within the 
meaning of S. 13 (a). ( R. C. Mitter, J.) Chor- 
mal Balchand v Kasturi Chanp Sf.raogi. 63 
Cal. 1033=63 C L.J. 175=40 C W N. 591. 

-S. 13 fa) — Court of competent jurisdiction 

—Test of—Poiver of British Indian Court in suit 
on foreign judgment. 

Whether a foreign Court is or is not a Court of 
competent jurisdiction is to be determined by 
principles of international law. Ordinarily it is 
not open to the Courts in British India to sit in 
appeal over a foreign judgment, and to refuse to 
recognise a foreign judgment because it proceeds 
on grounds which would not be adequate in 
British India unless it offends against the rules 
of S. 13. C. P. Code. (Rangnckar and Macklin, 
JJ.) Mallappa v. Raghavenpra. I L.R. (1938) 
Bom. 16=174 I.C. 615=10 R.B. 470=40 Bom. 
L.R. 77=A.I.R. 1938 Bom. 173. 

-S. 13 (a) — Foreign Court —Ex parte judg¬ 
ment—Defendant not appearing —Execulability 
in British India—Submission to jurisdiction — 
What amounts to—Defendant owning business in 
foreign state and filing suits in foreign Court on 
prior occasions—If submission to jurisdiction. 

If the defendant in a foreign suit has appeared 
before the foreign Court in the suit, thus recog¬ 
nising the jurisdiction of the Court, he cannot 
afterwards in proceedings in execution of the 
decree, taken in British India, be heard to say 
that the foreign Court had no jurisdiction. But 
the mere fact that a party has once appeared 
before the foreign Court in the character of 
plaintiff is not sufficient to regard him for ever 
afterwards as having submitted to the jurisdic¬ 
tion of the foreign Court in any subsequent 
action, by any person or upon any cause of action, 
which may be brought against him. The fact 
that a party has got a business in a foreign 
territory, and has filed suits in the Court of that 
foreign territory before is no reason for coming 
to the conclusion that he has submitted to its 
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jurisdiction in respect of a suit instituted against 
liim later on in that Court, in which he never 
appears at all. The ex parte decree passed 
against him in such a case, although it may be 
executed against movable or immovable property 
possessed by him within the limits of the foreign 
- ' ou ^ t . s .Jurisdiction is not executable against him 
in British India. ( Cornish , /.) Thirunavuic- 
karasu Pandaram v. Parasurama Aiyar 167 

ifir-A 3 — 9 R M - 444-1936 M.W N. 1165-44 L 
W. 752-A.I.R. 1937 Mad. 97=71 M.L.J. 838. 

77 13 W—Applicability — Test—“Given on 

the merits of the case'*—Meaning of. 

The test to determine whether a foreign judg* 

merit was given on the merits is to find out 

r fi e I I* w i is ^iven as a penalty for any conduct 
ot the defendant or whether it is based on a 
consideration of the truth or otherwise of the 
plaintiffs case on the evidence. Where the 
foreign Court has given a decree to the plaintiff 
* e £ aus f. defendant was unrepresented or 

, at , • no } raise any objection to the 

plaintiff s claim, but it considered the plaintiff's 
claim on its merits, and after taking evidence it 
came to the conclusion that the claim was proved, 
the suit must be held to have been disposed of on 
the merits and the defendant cannot get the 
beneht of the exception contained in Cl. (fc) of 

P, c Code. (Lokur, /.) Gajanan 

Shantabai 187 I.C. 57=12 RB 
404=41 Bom.L.R 818=A.I.R. 1939 Bom. 374. 

S 13 of the case”—Power of 

vt f ^ .. _ i . • • j 


, AND REVENUE. 994 
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^at¥ 0 ~ AdVantage C0Hferred b *~When can 

Where a plaintiff has two or more causes of 
action in the suit he can take advantage of the 
provisions of S. 17, C. P. Code, if the joinder of 
such causes of action is permitted by the succeed- 

R g 3 a1dO SI 2 n R °3 f °[ instance ' 0.1, 

k. J ana u 4 K. j. If he cannot do so and the 

joinder of the causes of action is had for mu lti- 

lf r t^r eSS ’. the " u- e salt cai ? notbe tried in either 
of the Courts within whose jurisdiction the oro- 

perUes are situate. ( Iqbal Ahmad and Bajpai 
?oo R t U S an Singh v - Collector of Gorakh¬ 
. 17 Applicability — Conditions —* Courts 


iirxtish Indian Court to enquire into. 

One of the objections, among others, to the 
validity of a foreign judgment is that it was not 
given on the merits. Under S. 13 {b), C. P. 
Code, the Courts in British India have a right to 

examine the foreign judgment to see whether it 
has been given on the merits. The law in India 

m this respect is more elastic and wider than in 
England. (Rangnekar and Mack/in, JJ ) 

Raghavendra. I.L.R, (1938) Bom 

m=w B ° aLM » 

Tv.s judicata Disregard of international law — 
L fleet of. 

A foreign judgment is impeachable for breach 
of any of the conditions specified in S. 13, Q P 
Code ; and a foreign judgment which totally dis¬ 
regards the comity of nations or which know¬ 
ingly and perversely disregards the rights given 
to a British subject by the law of his country will 
not, and cannot* be held to be of any effect in 
British India. A refusal to give effect to a valid 
plea of res judicata, which a British Court would 
give effect to under the prevailing law in British 
India and a complete disregard of international 
law by ignoring “the principle of submission" to 
jurisdiction which is recognized by all civilized 
c 9. un tnes would render a foreign judgment of no 
effect in British India. ( Rangnekar and Macklin, 
JJ.) Mallappa v. Raghavendra. I.L.R. (1938) 
Bom. 16=174 I.C 615=10 R.B. 470=40 Bom 
L.R. 77=A I.R. 1938 Bom. 173. 

T! 7S. 15—“Court of the lowest grade"_ 

Meaning of—If includes village Court governed 

^ * pecial Act. See Limitation Act, S 4 

<1940) 1 M.L.J. 220. 

Q. D.-63 


-Meaning-Properties situate &7hinlhejZ%. 

A% 0 dic°ln Br,USh Indian and a f ° rei9n Cour ‘ L 

S. 17 of the C. P Code does not confer jurisdic¬ 
tion on a Court unless the defendants are in pos- 

some Property within the jurisdiction 
sPr 3t ^° Urt ‘ it is necessary for the 

L apply, that the 'different Courts’ 

wa°s U for be C ° UrtS in ^ r ‘ tish India - Where a suit 
was for^possession of two items of property one 

the Jurisdiction of a British 

inrkdie£ 0Ur f A‘ le ,h H olher was within the 

jurisdiction of a foreign Court. 

Held, that a British Indian Court would have 
no jurisdiction to entertain the suit as regards the 

ofth?f pro - perty situated within the jurisdiction 
of the fordgn Court. {Broomfield and Macklin , 
"U m ' Karusinga v. Narsinha. I L.R. (1937) 

— 17 J I.C 116=10 R.B. 426=39 Bom 
L R. 1287—A.I.R. 1938 Bom. 121. 

r—“S. 17— Applicability— Courts in Berar—C. 

v \ 0( J. e ' extended to Berar under Indian Foreign 
Jurisdiction Act (1890),, 

The Berars are not within the definition of 

Act ,tlS n807t la A n° ] ° f *- he n GeneraI Clauses 
Act 0897) The Courts in Berar are foreign 

Courts The words in S. 17 ‘within the jurisdic- 

lL° n ^ f ^ dlffer ?* nt Courts ' mean Courts to which 
tne v_ode applies pro pno vigore and as such, the 
mere fact that the Code has been applied under 
the Foreign Jurisdiction Act, would make no 
differenefe to the application of S. 17 of the Code 
{Broomfield and Macklin, JJ.) Karusinga v 

uf N n H D d IX ' R * (193? ) Bom - 895=174 I C* 
l^orn^i. 426=39 BomL - R * ^87=A.ll* 

j ?>’ Applicability to Courts established 

“ The B C °P * A C T A ^ A ^ m Ciml Couris *<*• 
Courts estahHch^^ e, ^ lnC u jdl T> g extends to 

Assam Hvil r d U . ndc r the Bengal * Agra and 
N srnrH r„f° UrtS XT Act - <•?*> Shadi. Lai.) 

Singh 63 T A Vn ^ ANBY v. Rajniti Prasad 

-40 Cwi fn fi « Pat * 567=163 I.C. 49 
S-RPPr 196 1 1 — 38 Bom.L.R. 768=44 L.W. 

476^193fi Aii 3 T 01 Tr 1 cl PatLT - 461=63 C.L.J. 

P W KT 577 = 1 936 O.L.R. 346=1936 

60 (PC) 83=AJR 1936 PC * 189=71 M.L.J. 

———-S. 17 Choice under—When available. 

, ^ j S iven .by S. 17 can be utilised only if 

the C. P. Code applies to both the Courts. (Sir 
j>nadi Lai.) Nrisingha Charan Nandy v 
Rajn iti Prasad Singh. 63 I.A. 311=15 

567=163 I C. 49=40 C.WN. 1061=38 Bom I 
R. 768=44 L.W. 88=8 R.P.C. 301=17 PatX.T’ 
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461 = 1936 All L.R. 577=1936 O L.R. 346= 
1936 P.W N 483=63 C.L.J. 476=A.I.R. 1936 P. 
C. 189=71 M.L.J. 60 (P C.). 

-S. 17— Suit in respect of house and land in 

Court within whose jurisdiction house alone is 
situate—Appeal from decree filed in proper Court 
—Clai m in respect of house abandoned in appeal — 
Appeal relating only to land which does not lie 
within jurisdiction of appellate Court — Appeal, if 
can be heard. 

Where a suit in respect of a house and certain 
land was filed in a Court within whose jurisdic¬ 
tion the house alone was situate and an appeal 
from the decree in the suit was filed in the Court 
to which appeals lie from the decrees of that 
Court, the fact that the plaintiff abandoned his 
claim in respect of the house in appeal and the 
appeal related only to the land which did not lie 
within the jurisdiction of the appellate Court 
would not affect the jurisdiction of that Court 
to hear the appeal. (Zia-ul-IIasan and Smith , JJ.) 
Sundar Lal Gur Sar\n Lal. 172 I.C. 637= 
1938 O A. 34=1938 O.L R. 14=10 R O. 187= 
1938 O.W.N. 104=A.I.R. 1938 Oudh 65. 

-Ss. 19 and 20— Applicability — Wrongful 

receipt by defendant of money belonging to plain¬ 
tiff—Suit in respect of—Option of plaintiff — 
Jurisdiction. 

Where the defendant has, by means of a tort, 
become possessed of a sum of money at the 
expense of the plaintiff, the plaintiff may elect to 
sue either for damages for tort, or for the reco¬ 
very of the money wrongfully obtained by the 
defendant; the latter, i. e., an action for money 
had and received by the defendant to the use of 
the plaintiff, is based on an implied contract of 
agency, the defendant being fictitiously assumed 
to have rightfully received the money as the 
plaintiff's agent and to have failed to pay it over 
to his principal, the plaintiff. In the former case 
jurisdiction would be determined by S. 19, C. P. 
Code, and in the latter by S. 20. (Davis, J.C, 
and Lobo , A. J.C.) Mulsing Doui.atram v. 
Fatehchand Anraj. 3.0 S.L.R. 182=166 I.C. 
347=9 R S. 138=A.I.R. 1936 Sind 229. 

-Ss. 19 and 20— Scope—Suit in tort for 

wrongful conversion of FIundi—Cause of action — 
Jurisdiction—Place of suing. 

S. 20 is subject to the limitations of S. 19 of the 
Code. An action in tort for wrongful conversion 
of a hundi, is subject to the rule laid down in 
S. 19, and must be instituted in the Court within 
the limits of whose jurisdiction the wrongful act 
is done or the defendants wrongdoers reside or 
carry on business or personally work for gain. 
The Court within whose jurisdiction the hundi is 
endorsed over to the plaintiff will not have juris¬ 
diction to entertain the suit when it is one in tort. 
If the suit, however, is one for money received 
upon an implied contract, the position would be 
different, for in that case S. 20 would determine 
jurisdiction. (Davis, J. C. and Lobo , A.J.C.) 
Mulstngh Doulatram v. Fatehchand Anraj. 
30 S.L.R. 182=166 I.C. 347=9 R.S. 138=A.I.R. 
1936 Sind 229. 

-S. 20—Banker and customer—Suit by fixed 

depositor for repayment—Forum. See Banker 
and Customer. 1940 A.W.R. (H.C.) 72. 

-S. 20 —“Carry on business”—Insurance 

Company having office at B making contract of 
indemnity at B —Amount payable thereunder also 


C. P. CODE (1908), S. 20. 

to be paid at B— Sub-agency at K —Agent autho¬ 
rized merely to take orders and transmit to B for 
acceptance—If carries on business at K. 

An insurance company having its office at B 
made a contract of indemnity at B. The amount 
to be paid thereunder was also to be paid at B 
only. The company had a sub-agency at /C. 
The agent had no power to accept any offer 
and all he could do was to canvass business 
which was accepted by the company at B. Even 
where premia were forwarded through him they 
were accepted by the company at B. The agent 
got commission on the business canvassed by him 
and nothing more in the shape of office allowance 
or otherwise. 

Held, that the company could not be deemed to 
carry on business at K and hence the Court at K 
had no jurisdiction to try a *uit based on a policy 
issued at B. (Rupchand Bilaram, A.J C.) Hasi 
v. Industrial and Prudential Assurance Co. 
167 I.C. 669=9 R.S. 202=A I.R. 1937 Sind 17. 

- S. 20—" Carry on business”—Meaning of-~ 
Firm abroad having agent in India—Agent secur¬ 
ing orders for firm and looking after its contracts 
and getting commission on business done by him — 
Firm—If carries on business in India. 

A firm having an office at a place at which a 
partner or manager is in control of the business 
carried on can be considered to carry on business 
at that place. But if a firm has only an office 
where business for the firm is done by an agent, 
the question whether it carries on-business at that 
place depends on the authority and powers of the 
agent. If the agent has authority merely to take 
orders and to transmit them to his firm or show 
samples, it is npt carrying on business. If, how¬ 
ever, he has power to conclude contracts binding 
on his principal firm on his own initiative for and 
on behalf of the firm, that could be sufficient. He 
must be an agent in the strict and correct sense of 
the term. Business done through a commission 
agent or brother or general agent is insufficient 
and cannot constitute carrying on business as 
contemplated by S. 20. C. P. Code. An agent who 
secures orders for a firm abroad and looks after 
the contracts of the firm, and is remunerated by 
a commission on the business done by him, is not 
an agent in the strict and correct sense of the 
term, and the firm whom he represents cannot be 
consequently considered as carrying on business 
at the place where the agent works and does his 
business. (Rupchand Bilaram , A J.C.) Fleming 
Shaw & Co. v. Bahadur & Co. 29 S.L.R. 292= 
164 I.C. 1015=9 R.S. 83=A.I.R. 1936 Sind 121. 

S. 20 —Carry on business—Partnership con¬ 
tract by P and D firms with head offices at Calcutta 
P firm having branch in Musaffarpur district — 
Contract that jute be purchased by P at K in 
Musa ffar pur and sold at Calcutta by D —Suit by 
P for dissolution and accounts—Jurisdiction of 
Musa [fur pur Court. 

A contract of partnership was entered into by 
P firm with D firm both of whom had their head 
offices at Calcutta. The P firm had a branch in 
the district of Muzaffarpur; the contract was 
that jute was to be purchased by the P firm at K 
in the Muzaffarpur district; and was to be sent to 
Calcutta to the D firm for sale. A suit for dis¬ 
solution of partnership and rendition of accounts 
was instituted in the Muzaffarpur Court by the 
P firm; accounts of partnership, i.e. t the accounts 
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of sale and of profit and Joss of the business 
were kept at Calcutta. 

Held , that the purchase of jute for the purposes 
ot business could not necessarily be the carrjincr 
on of the business of the partnership. Hence 
there was no place of business of the partnership 
in Muzaffarpur, but it was at Calcutta where the 
accounts were maintained. Therefore Muzaffar- 

Court bad no jurisdiction to try the suit. A. 

Ti/fV Mad. 427, Dist. ( Macpherson and 

Mahomed Noor, //.) Raghunath Rai Rambilas 

Burajmal Nagarmal. 160 I.C. 353=8 R P 
359=A.I.R. 1936 Pat. 6. 

~S. 20— Cause of action—Agent supplying 
goods to principal—Suit in respect of—Jurisdic- 
honof Court at agent’s place of business. 

agent is entitled to file a suit for recovery 
ot the amount due to him in respect of the busi¬ 
ness done by him as agent at the place where he 

carries on his business. The presumption in such 
cases is that a part of the cause of action arises 
m the p ace where the agent carries on his busi¬ 
ness as he is required to do a part of the work of 
agency in that place. Where firm A carrying on 
business at Shikarpur as commission agent of 
, at Amntsar, gave instructions to their 
{A s) branch at Duzdap to buy the goods on ac¬ 
count of B and forward them to B on account of 
firm . 

Held, that the firm A and not its branch at 
Duzdap had the right to sue for commission for 
the goods supplied and hence it was within the 
competence of A firm to file a suit at Shikarpur, 
where it carried on business and from where it 

? r £ e x r °L B as its commission agent. 
(Lobo, A.J.C.) Thakurdas Mulchand v. 
Uttamsing. 173 I.C. 62=10 R S 194—A I R 
1937 Sind 317. 

—S. 20 Cause of action—Agreement to pay 
maintenance—Absence of recital as to place of 

payment Suit at promisee’s place of residence — 
Maintainability . 

A suit by a lady against her father-in-law and 
her husband on a written agreement entered into 
at Lucknow, to pay her a monthly allowance of 
Ks. 10 if her husband failed to pay her this 
allowance in the event of her husband’s turning 

her out, was brought at Khandwa where plaintiff 
resided. 

Held , that Khandwa Court had jurisdiction to 
entertain the suit against both of them as there 
was no express agreement to pay her at any parti¬ 
cular place and as they were under an implied 
obligation to find the creditor and pay her 
where they found her. ( Pollock . /.) Mt. 
Kaniji Johra v. Raja Hussain. I.L.R. (1937) 
Nag. 97=167 I.C. 700=9 R.N. 201=A.I.R. 1937 
Nag. 39. 

-S. 20— Cause of action—Contract of insur¬ 
ance against burglary—If arises in place uhere 
burglary takes place. 

Where a person gets certain ornaments insured 
with a company for a certain sum with a 
guarantee that if the articles be lost by burglary 
the company should make good such loss or 
damage not exceedirg the sum specified, part of 
the cause of action for a suit based on the con¬ 
tract arises at the place where the burglary takes 
place. ( Sulaiman , C J. and Bajpai, J.) Guardian 
Assurance Company, Ltd. v. Shiva Mangal 
Singh. 167 I.C. 897=9 R.A. 585=1937 A.L.J. 
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98=I.LR. (1937) All. 234=1937 ALR 265= 
1937 A.W.R. 52=A.I.R. 1937 All. 208 

- ' S 20 —Cause of action—Insurance company 

having head office at Calcutta—Agent at Erode 
securing proposal and effecting policy—Policy 
accepted and money payable at Calcutta—Death 
of assured at Bangalore—Suit in Court having 
jurisdiction over Erode—Jurisdiction of latter 
Court Cause of action—PVhere arises. 

An Insurance Company having its head office at 
Calcutta had an agent at Erode within the limits 
of the jurisdiction of the Coimbatore Subordi¬ 
nate Judge s Court, whom it authorised to can¬ 
vass proposals for insurance ; but the agent was 
not authorised to accept any proposal. In the 
course of his agency he secured a proposal, got 
the proposal form correctly filled up, and sent it 
to the head office at Calcutta for disposal. The 
policy was accepted by the company at Calcutta, 
ihe money was payable at Calcutta only. The 
assured died at Bangalore and his widow sued the 
company for the policy amount in the Subordi¬ 
nate Judge s Court of Coimbatore within whose, 
jurisdiction was Erode. 

Held,(i) that until the proposal reached the 
ead office of the company at Calcutta there was 
no offer, and therefore the offer was made at 
Calcutta and accepted at Calcutta; and the policy- 
money being also payable at Calcutta the cause of 
action arose wholly in Calcutta ; («) that though ; 
a part of the cause of action arose at Bangalore 
where the assured died, that did not confer any 

jurisdiction on the Coimbatore Court; (in) and 

that no part of the cause of action having arisen 
at Erode within the jurisdiction of the Coimba¬ 
tore Court, the latter had no jurisdiction to 
entertain or decide the suit. (Cornish and King ; 
JJ.) Bengal Jnsurance and Real Property Co.. 
Ltd. v. Velayammal. I.L.R. (1937) Mad. 990= 

}n 3 £^' W - N - 303=45 L.W. 616=170 I.C. 279= 
10 R.M. 170=A.I.R. 1937 Mad. 571. 

20 Cause of action *— Interpretation. 

, J-be Court must attribute to the expression 
C ?Vnno°^ act ^ 1 ? * n S' 20 (c) of the present Code 

of 1908 the ordinary meaning app ij e d lo it> and 
not confine it within the narrow categories which 
were specified in the amending Act of 18c8 which 
had teen intentionally removed by the Legisla- 

^ e, G T ^ e - W0 1 rd ^ sho . uld be understood to mean 
ne A ,r ] t - be En C h ? h Courts and accepted in 

AssuRANr?r!r ia T # CJ ' Gn r Bajpoi • 7 *) Guardian 
As. ur an cl Ca, Ltd. v Shiva Mancal Singh. 

a 19 t 37 t ^ 234=167 I.C. 897=9 R.A. 585 

R a t 1 9 n 8 = 1 A 937 A.L.R. 265=1937 A.W. 
R. 52—A.I.R. 1937 All. 208. 

" 7T?* 2 0“t "Cause of action” — Meaning — Terri¬ 

torial jurisdiction—Test. 

A cause of action consists of the entire set of 
acts which gave rise lo a claim. It includes 
everything which, if not proved, gives the 

• 6 i j 3nt an * mm ediate right to judgment. It 
includes every fact which is material to be proved 
to entitle the plaintiff to succeed. A liquidator 
of a Co-operative Credit Society at Midnapore 
sent a registered letter to a member residing at 
Alipore demanding money due by ihe member to 
the Society. The member instituted a suit in 
Alipore Court claiming that he had long ago 
ceased to be a member and was not liable for any 
debt to the Society. The Alipore Couit holding 
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that cause of action arose within its jurisdiction 
entertained the suit. 

Held, that the plaintiff, in order to succeed in 
the suit, had only to show that the assessment 
made upon him by the liquidator was wrong. As 
soon as he had proved it, he would be entitled to 
succeed. It was not necessary for him to prove 
that he received a registered letter of demand. 
The Alipore Court therefore was wrong in hold¬ 
ing that there was territorial jurisdiction of 
Alipore in the suit. The suit should have been 
laid at Midnapore. (M. C. Chose , /.) Beni 
Madhab Sikdar v. Sarat Chandra Jana. 176 
I.C. 221 = 11 R.C. 54=A.I.R. 1937 Cal. 643. 

-*S. 20— Cause of action—Meaning of. 

The term “cause of action” means every fact 
which, if traversed, it would become necessary for 
the plaintiff to prove in order to support his right 
to the judgment of the Court. It is. in other 
words, a bundle of essential facts, which it is 
necessary for the plaintiff to prove before he can 
succeed in the suit. (Davis, J.C. and Lobo, A.J. 
C.) Mulsing Doui.atram z/ Fatf.hchand Anraj. 
30 S L R 182=166 I.C. 347=9 R.S. 138=A.I R 
1936 Sind 229. 

———S. 20 —Cause of action—Promissory note 
Payable on demand—Promissory note handed over 
to promisee at B — Promisee resident at M— 
Court at M —Jurisdiction of. 

Where a promissory note, payable on demand, 
describes the promisee as resident of M, but the 
note is handed over to the promisee at B, it can¬ 
not be implied in such circumstances that there is 
any promise to pay at the place of the promisee’s 
residence. As the demand to pay can be made 
only at B, and as the promisor is not bound to 
pay till such demand is made, no cause of action 
arises at M and therefore the Court at M has no 
jurisdiction to entertain a suit on such a promis¬ 
sory n >te. (Pollock, J ) Jankiram v. Bhaulal. 
171 I.C. 278 = 10 R.N. 10S=A.I.R. 1937 Nag. 
241. 

---S. 20— Cause of action—Restitution of 

conjugal rights—Suit by Hindu husband against 
wife and tvife's father — Forum. 

A Hindu husband is entitled to maintain a suit 
against his wife for restitution of conjugal rights 
in the Court having jurisdiction at the place 
where he lives. It is the breach, without lawful 
cause, of the wife’s duty to live with her hus¬ 
band that gives rise to the cause of action, and 
the fact that the wife has not previously lived 
with her husband at that place, or that she lives 
elsewhere or that the marriage which has not 
been consummated took place elsewhere, makes 
no difference. The breach is committed at the 
place where the husband is living as that is the 
place where the wife should live. Bit the suit so 
far as it is against the wife’s father for an injunc¬ 
tion to restrain him from preventing his daughter 
to return to the plaintiff, cannot be maintained at 
the place of the husband's residence, when the 
father lives beyond the jurisdiction of the Court 
of that place (Beasley, C.J. and Stodart, J.) 
Vf.nugopal Naidu v. Lakshmi Ammal 59 Mad. 
392=161 I.C. 485=8 R.M. 832=43 L W. 307 = 
1936 M.W.N. 19=A.I.R. 1936 Mad. 288=70 M. 
L.J. 288. 

■ — S. 20— Cause of action—-Suit for price of 
goods supplied—Court disallowing part of claim 
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as arising outside its jurisdiction—Absence of plea 
of want of jurisdiction — Effect. 

A vendor brought a suit to recover certain 
amount as due for supply of goods at places 
within the jurisdiction of the Court. The vendee 
admitted that the pldces were within jurisdiction 
of the Court but denied to have made any pur- 
chase. The Court, however, found that apart 
of the claim arose outside British India and hence 
disallowed the claim to that extent. 

Held, that the Court ought not to have dis¬ 
allowed part of the claim as there was no plea 
that part of the claim arose outside British India 
and hence there was no necessity to take evidence 
on that point. But even assuming that the vendee 
had chosen to take such plea, the payment made 
could have been appropriated by the vendor to¬ 
wards part of the claim arising outside British 
India even at the last moment. Therefore the 
Court was wrong in disallowing that part of the 
claim. (Pollock, J.) Rag HUNATHJI PlROOLAL V. 

KJsanlal Tulsiram. 168 I.C. 714=9 R.N. 268 
=A.I.R. 1937 Nag. 94. 

--20— Cause of action — Suit to set aside 

decree as having been fraudulently obtained after 
declaring it illegal, fraudulent and a nullity — 
Decree obtained at one place—Suit to set aside in 
another place—Jurisdiction of Court at latter 
place—Proper forum. 

Plaintiffs who resided and carried on business 
within the jurisdiction of the Subordinate 
Judge’s Court, at .9 executed a mortgage in 
favour of the defendants who were residing and 
carrying on business in Bombay the properties 
m >rtgaged being situate in S. The defendants 
sued on the mortgage in the High Court of Bom¬ 
bay and got an ex parte preliminary decree. 
Thereafter, they caused a notice to be sent 
through their attorney to the plaintiffs, by which 
the plaintiffs were informed that the Bombay 
High Court would be moved for certain reliefs in 
the matter of sale of the mortgaged properties. 
The plaintiffs received this notice on 15—3—1939 
and on 17—3—1939, they instituted a suit in the 
Subordinate Judge's Court at S, for a declaration 
that the decree obtained by the defendants at 
Bombay was illegal, fraudulent and a nullity, and 
was liable to be set aside and for an order to set 
aside the decree. The Subordinate Judge of S’ 
returned the plaint for presentation to the proper 
Court on the ground that he had no territorial 
jurisdiction to entertain it. 

Held. (1) that the receipt of the notice by the 
plaintiffs on 15—3—1939 was no part of the cause 
of action for the suit at all, and could not possi¬ 
bly change the venue of trial to S; (2) that the 
cause of action set up in the plaint, vis., the frau¬ 
dulent obtaining of the decree, was a matter 
which was done in Bombay; (3) that there being 
no definite allegation in the plaint which could 
constitute a cause of action arising at 5*, the Sub¬ 
ordinate Judge of 5* was right in returning the 
plaint, the place where the plaintiffs’ cause of 
action arose being Bombay. (Roivland and 
Chat terjea, JJ .) Sam pat Lall v. Kaluram Brij- 
mohan. 21 Pat.L.T. 259=A.I.R. 1940 Pat. 
444. 

--7S. 20— Commission agency business—Suit 

I °y Principal against agent — Forum. 

In the case of a commission agency business, a 
suit by the principal against the agent can be ins- 
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tituted under Cl. (c) of S. 20, either where the 
contract was made or where the accounts are to 
be rendered and payment is to be made. ( Dunk - 

yh Vr £« ETTY AR V. Daw ITnin U. 

163 I.C. 397 (2;=9 R.R. 9=A.I.R. 1936 Rang. 

20 23 and 151— Leave granted under 
o.zU(b) without notice to opposite party — Ob- 
Sections against sue, leave—If can be heard. 

. Wnere leave under S. 20 (b) is granted without 

r S a S Tl!!^?t, n0tlC t' t0 the opp ° 5ite party, the Court 
cannot hear objection against such leave by exer- 

?V,»» S a tS in ( h ^ ren t jurisdiction and pass orders in 
the ends of justice, as the opposite oartv can 
approach the Court for an order under S. 23 (3), 
which is the proper remedy for him. ( Almond , 
J.C. and Altr Ahmad, J.) Bhagwan Das v 

AJ.R AN 1938 Pe D S h Ts. ^ ?4 = 

— S. 20—Lease-Lands outside Madras City 

^Jc e( ^ Se A XeCUtc - d ? nd re 9istered outside—Agree- 
™ e ” 1 °f le £f e m Madras and lessor resident in 
U?<t r V ~^ l ? Ce °fP a y ment °f rent not specified— 

aljUit^ 0n r t f partle /— S J {it Madras—Maintain¬ 

ability—Contract Act, S. 49. 

. } i * rom the circumstances a contract is entered 
into, it is reasonable to infer that the intention of 
the parties was that performance was to be in a 
P I ace ’ , tha r t inference should be drawn 

whfchr r n h? rU e u f !. he English Common Law 
which require 5 the debtor to seek the creditor 

%°- t India * Under S. 49 of the Con- 

r,io C I • C i’ 1 j S the du,y of the promisor when no 
fixed in t] ? e contract for the performance 

ahUn? a aPl f ly t0 £ r C P romisee to appoint a reason- 

S^rfnrm e -* £o r perf ? rr ? ance of the and to 

hvhim f 11 at such place. Disregard or neglect 
y i • P er f° r m this statutory duty imposed 
on him cannot better his position. The S. P. G. 

M u h y inS itS local office ^ the City of 
Hi h * ad ^ ertain lands ^ Shiyali taluk in Tan- 
1anHc D t Stl f 1 ? t ' j A ? a ^reement for leasir g the 

Madras^ Tt e H de f fe " dant WaS cntered into in 

Madras. The defendant executed a counter-part 

Miicf Se ln , favouF ° f t h e Superintendent of the 

nlc r h J h ° reS u ded , m Madras and who was 
described as such in the lease. But the lease deed 

Jllfi ^pu exec “ ted a " d registered in Shiyali 
taluk. The rent was fixed in cash. The lease, 

however, did not fix any specific place where pay¬ 
ment was to be made. A suit for rent was insti¬ 
tuted in the City Civil Court, Madras, but that 
Court returned the plaint holding that it had no 
jurisdmnon a S the cause of action did not arise 

Held, that the intention of the parties must 

. . .. * e payment of rent was to be 

made in Madras which was the place where the 
local office of the Mission wassituated and where 
the Superintendent lived. The cause of action 
therefore arose wholly or partly in Madras under 
S. 20(c), C. P. Code, and the City Civil Court had 
jurisdiction t'» entertain the suit. (Pandrang 
Row, J.) Society for the Propagation i f the 
Gospel v. Sama Rao Naidu. 182 I.C. 116 = 12 
R.M. 3=1938 M.W.N. 979=48 L.W. 438=A I 
R. 19 38 Mad. 977. 

*7 S. 20 —Leave to sue—Granting of — Consi¬ 
derations. 

The leave under S. 20 ( b ) cannot be given arbit¬ 
rarily and when the defendants who reside out- 
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side jurisdiction do not appear the Court is bound 
to c° n s, ert h ei rposition before grant,rg leave 

This obhgauon is m no way lessened when they 

kenne dfhnd and esped aUy when the ob- 
jecting defendant seems to be the real nerson 

*(Viv' S n ' vhom th e plaintiff wants to proceed 

LTl I8 2 °T r^aP A [o U N athmalJ! & 
Nag. 262. 842=12 R-N. 29=A.I.R. 1938 

——S. 20 —Leave under—Grant of—Effect _ 

da ilt s’* lh We ‘““-I °f° clion against many defen- 

a fernL- UtS,d , e BriUsh ^dia-Suit instituted 
void b cfmT r f eS ' dent t° rei(jner to declare decree 

There is no reason to read Cl. (b) of S 20 CP 
s ^ de t *h as r ,imited r t ° l per - ns merely residing out-’ 

side the limits of the territorial jurisdiction of 

res D ect U s r t t h b e U r W H thln Br 'f.' sh India . when in some 
inr? rt lS «.- 6 Eodt l ls to be construed as giving 

jurisdiction to British Indian Courts even in 

gners nS V a ? a ‘ nSt president forei- 

1 th se of suit against a number of 

in r r nlS ’ s ° m f of whom are not resident with- 
nnl h nf ln l ltS °* f the J unsd >ction of the Court, and 
caused ls f e ? lden ‘ beyond British India, the 
th^rn f L < ? n be, L g the same as against all of 
(h) r,’f j as been ob ‘ained under S. 20 

(hi C P Code !° implead them in the suit, 

the suit is properly instiiuted against all the 

rmfr n t ba " tS '^ncludmg those resident beyond the 

for H 1 V UnSdlCtl °?’ u ndit makes no difference 
J R ‘ Purpose whether these latter are residents 

^■ I " dla ‘botr.gb outside the local limits of 
the Court s jurisdiction or are persons residing- 
outside British India. The decree passed in thf 
suit cannot b^attacked in a subsequent suit as 
being void for want of jurisdiction as against the 
non-resident foreigner. Any argument as to 
whether the leave was or was not properly grant- 

e . d under S. 20 (ft). C P. Code, in the partfcular 
circumstances is not one which can be advanced 
in a separate suit attacking- the validity of the 

w"!, e /? a / S A d ’c ,ba ' su,t (Varadachariar and 

ri Orttlll, JJ.) SVVAMINATHAN CHETTIAR V Sn\« a- 

SUNDARAM CH^T'AR IL R. ( 1 PSsCwadToSO 
181 I.C. 757—11 R.M, 845=47 T. \a/ cco_ iqqq 

M.W.N. 558=A.I R. 1938 Mad 731 552 “ 1938 

dir?rtfj^n~7^/ aCe Commission agent 

airec ed to sell goods—Agent intimating terms of 

b \¥,u ess and aski "9 f° r custom. 9 f 

en a merchant or commission agent sends 
his quotations or terms of business to other 

people it is merely an intimation on his part of his 

terms neS Wh, tranSaCt b ^ ess ^*h themon those 
bad nisiri?.' :r ? ! n « reh * ,,t residing in Hosharga- 
sfor. c ktd u by correspondence, a cominis- 

! n Bombay what his charges were for 

1ptipr S ci r ai i?- corr >mission agent wrote a 
etier stating his charges in detail and saying “let 

us have your transaction once. Then you shall 

have reliance on us.” 

Held, that the letter written by the commission 
agent stating the terms on which he did business 
was not an offer but an invitation of offer. The 
fact that the letter included the words “let us 
have your transaction once” would not Convert it 
into an offer to be bound ty acceptance for there 
1 had been no indication up till then what business 
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(he merchant residing in Hoshangabad wished to 
transact. The cause of action therefore did not 
arise in Hoshangabad District but in Bombay, 
(r ollock, /.) Shyamsunder Ramdas v. Abdul 
Sattar. 173 I.c. 943 = 10 R.N. 331=A.I.R. 1938 
Nag. 186. 

--'S. 20— Place of suing — Promissory note 

signed at one place—Delivery at another place — 
Forum. 

A suit was instituted in the Lahore Court by a 
Bank of Lahore on the basis of a pronote execut - 
ed by A, B, C and D. A signed the pronote at 
Nawansher in the Hazara District and sent it to 
C at Lahore. B under C’s instructions delivered 
it to the Bank. 

It eld, that the delivery was made by B with 
implied authority of A and therefore Lahore 
Court had jurisdiction to try the suit against A. 
(Bhide , /.) Punjab Co-opf.rative Bank v. Lala 
Ishar Das. 175 LC. 153=10 R.L. 695=40 P.L. 

R. 134=A.I.R. 1937 Lah. 800. 

--S. 20 —Principal and agent—Suit for ac¬ 
counts by principal against agent—Cause of action 
—Place of business of agent or of principal. 

It cannot be laid down absolutely that the prin¬ 
ciple that the debtor is bound to seek out his cre¬ 
ditor and pay his debt is applicable in India 
even for the purpose of determining the local 
jurisdiction of a particular Court to entertain a 
suit. Assuming that that rule of English law 
either in terms or by analogy could be applied in 
India, it cannot be extended to a case not arising 
out of the relationship of debtor and creditor, as 
for example, a contract of agency. Where a per¬ 
son employs an agent to do acts for him at a 
particular place, the legitimate inference is that 
the contract is to be performed at that place. 

S. 213 of the Contract Act cannot be read as laying 

down that the agent should render accounts at the 

principal's place. The principal has to demand 

accounts at the agent’s place of business. A suit 

by a principal against his agent for accounts 

should therefore be instituted at a Court having 

jurisdiction over the place of business of the 

agent. (Varadachariar, J.) Audinarayana Kao 

v. Lakshminarayana Kao. 1940 M.W.N. 254 

=51 L.W 747=A.I.R. 1940 Mad. 588=(1940) 1 
M.L.J. 558. 

- S. 20— Residence — Abandonment — Burden 
of proof . 

Where a person actually and voluntarily retains 
his residence at X and has not abandoned it, but 
he occasionally goes to another place for business, 
the Civil Courts at X have jurisdiction to try suit’s 
concerning that person. The onus of proving that 
he has abandoned his residence at X lies on him 
who so alleges. ( Jai Lal,J.) Ram Das v. Lachh- 
man Das. 169 I.C. 321=9 R.L. 733=A.I.R. 
1936 Lah. 853. 

--S. 20 — Suit for accounts against commis¬ 
sion agent—Place of suing. 

The general rule is that a suit for accounts 
against a commission agent must be filed at the 
place where the commission agent works. ( Tek 
Chand, J.) Ram Ditta Mal-Sant Lal v. Sf.th 
Jot Ram-Kidar Nath. 188 I C. 299=12 R.L. 
518=42 P.L.R. 203=A I R. 1940 Lah. 171. 

— ■ -S. 20 — Suit against agent for amount due — 
Cause of action—Where arises. 

An Insurance Company having its office at 
Lahore appointed certain person working at 
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Meerut as the chief agent for Rajputana and Bun- 
delkhand area. The appointment was made at 
Lahore and all the payments were to be made at 
Lahore and all accounts were to be rendered at 
Lahore. Subsequently disputes arose between 
the parties and the appointment was cancelled. 
The company instituted suit at Lahore against 
the agent for recovery of certain sum due by the 
agent. 

Field, that cause of action arose at Lahore and 
the Court at Lahore had j urisdiction to try the 
latter suit. ( Din Mahomed, J.) Lakshmi Insu¬ 
rance Co., Ltd. v. B. K. Kaula. A.I.R. 1940 
Lah. 85. 

-S. 20— Suit against resident of Indian State 

— Decree, if effective in that State. 

An Indian State, like the Bhopal State, whose 
Legislature is not subject to the Legislature of 
British India is a distinct and separate political 
entity. Such a State is, therefore, a foreign coun¬ 
try in relation to British India within the meaning 
and for the purpose of C. P. Code. S. 20. C. P. 
Code, gives jurisdiction to British Indian Courts 
to pass a decree against residents of such a 
foreign State if the cause of action against them 
arose within the territorial jurisdiction of such 
Courts. But the decree has no effect against 
State subjects within the territorial limits ot that 
Slate and,should be considered an absolute nullity^ 
It follows, therefore, that a decree passed by a 
Briti>h Indian Court against a subject of the 
Bhopal State who at the time of the commence¬ 
ment of the suit did not reside or carry on 
business within the jurisdiction of such Court 
either personally or through a properly constitut¬ 
ed agent and who did not submit to the jurisdic¬ 
tion of such Court is a nullity, and is not en¬ 
forceable against the defendant in the forum of 
that state, wherever the cause of action might 
have arisen. ( Mahomed Ahmad Khan, C. /.) 
Kesri Singh v. Har Kunwar Bai. 187 I.C. 19. 
-S. 20— Suit based on loan—Place of suit . 

Where the suit is not based upon the promis¬ 
sory note but the real basis of the suit is the loan 
in regard to which it was merely incidentally men¬ 
tioned that a promissory note was executed as 
collateral security to such transaction, the English 
doctrine that the debtor must seek his creditor 
for the purpose of making payment in discharge 
of the liability is applicable. The creditor has 
therefore the right or filing the suit in the Court 
within the territorial limi ts of which the cause of 
action accruing from non payment arises. (Mya 
Bu and Hackney, JJ) Palaniappa Chettyar v. 
Subbiah Chf.ttyar. 172 I.C. 606=10 R.R. 262 
=A I.R. 1937 Rang 433. 

- S. 20— Suit on hand-note — Place of suing 

—Place of contract. 

Cause of action for a suit on a hand-note arises 
either at the place where the transaction takes 
place or where it is agreed to be performed. But 
where it is not urged on behalf of the defendant 
that he was to repay the loan at any place other 
than the one where the transaction was made, it 
may be taken that the money was to be repaid to 
the plaintiff where the transaction took place. 
(Dliavle J.) Briju Pandey v. Gangu Ahir. 182 
I.C. 569=5 B.R. 777=12 R.P. 26=A.I.R. 1939 
Pat. 294. 

-S. 20 —Suit for dower—-Forum — Place 

where plaintiff resides — Jurisdiction . 
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A suit on a contract can be instituted in the 
Court which has territorial jurisdiction over the 
place where the contract has to be performed. On 
the principle that when the creditor is residing in 
the realm, the debtor must follow the creditor 
unless there is a different contract between them, 
the place of performance must be taken to be 
the place where the creditor resides. The only 
limitation to the principle is that the creditor must 
reside within the realm. The above principle of 
English law is applicable in India. Where there¬ 
fore a suit for prompt dower by a Mahomedan 
wife against her husband is instituted in the Court, 
within whose jurisdiction the wife resides, the 
place of performance must be taken to be the place 
where the plaintiff resides and the Court has 

J r U \ riS i Ctlon to entertain the suit. ( R . C. Mitter, 
Tulsiman Bibi v. Abdul Latif Mia. 63 Cal. 
726= 161 I.C. 427—8 R.C. 517=40 C.W.N. 392= 
A.I.R. 1936 Cal. 97. 

~ S. 21— Applicability — Execution proceed - 
dings. 

S. 21, C. P. Code, applies by virtue of S. 141, to 
execution proceedings. An objection relating to 
the territorial jurisdiction of the executing Court 
cannot be raised, therefore, for the first time in 
appeal or revision. ( Din Mohammad , /.) Babu 
Kam v. Hari Ram Daulat Ram. 42 P.L.R. 374. 

~ ^^Applicability—Objection as to zvant 
■of jurisdiction in respect of restitution applica¬ 
tion—If falls under S. 21. 

S. 21, C. P. Code, is applicable only to objec¬ 
tions as to want of territorial jurisdiction. It 
does not apply to cases of want of pecuniary 
jurisdiction or of exclusive jurisdiction. Where 
the objection is not as regards want of territorial 
jurisdiction, but that the Court to which an 
application for restitution is presented has no 
jurisdiction in the matter, not being the Court 
which passed the decree in the suit, and that the 
Court which passed the decree has exclusive 
jurisdiction, S. 21, C. P. Code, does not apply. 
{Harries and Rachhpal Singh, JJ .) Skinner z/. 
Skinner. 1937 A.L.J. 588=1937 A.L.R. 713= 
XL.R. C1937> AH. 670=170 I.C. 706=10 R.A. 
157=1937 A.W.R 510=A.I.R. 1937 All. 515. 

————S. 21 Applicability—Suit on original side 
of High Court—Failure to object to jurisdiction 
—Effect of. 

S. 21, C. P. Code, can have no application to a 
suit brought on the original side of the High 
Court, which for purposes of jurisdiction, is gov¬ 
erned not by S. 20, C. P. Code, but Cl. 12 of the 
Letters Patent. If the Court finds that the con¬ 
ditions of Cl. 12 of the Letters Patent are not 
satisfied, the High Court would have no jurisdic¬ 
tion and cannot deal with the matter or attempt to 
dpply S. 21, C. P. Code. In a case, therefore, 
where the High Court has no jurisdiction under 
Cl. 12 of the Letters Patent, S. 21, C. P. Code, 
cannot give it jurisdiction ; and the omission to 
raise the objection as to the jurisdiction at the 
earliest possible opportunity would not preclude 
the defendant from raising it at the appellate 
stage. ( Derbyshire , C.J. and Costello , /.) Maha¬ 
raja Bahadur of Hathwa v. H. E. Beal. 164 I. 
C. 907=9 R.C. 308=40 C.W.N. 65. 

-- S. 21— Applicability — Suit to set aside 

decree on ground that Court had no territorial 

jurisdiction—If lies. 


C. P. CODE (1908), S. 21. 

A separate suit would always lie to have a 
decree set aside or to get it declared a nullity on 
the ground that the Court passing the decree had 
no territorial jurisdiction as regards the subject- 
matter of the suit. The provisions of S. 21, C. P. 
Code, are inapplicable, as the question does not 
arise before the Appellate or Revisional Court. 
(Muklierjea , /.) Kumar Sarat Kumar Roy v. 
Dharmadas Bhattacharjee. 174 I C. 522=10 
R.C. 685=42 C.W.N. 375=A.I.R. 1937 Cal. 
738. 

S. 21— Objection to place of suing — If can 
be allowed in revision. 

An objection as to the place of suing cannot be 
allowed in a revisional Court where there has not 
been a consequential failure of justice. {Abdul 
Rashid , /.) G. P. Chatterjf.e v. Dhanpat Mal 
Diwan Chand. 40 P.L.R. 234. 

—-S.21— Preliminary decree for accounts — 

Reversal of—Power of appellate Court. 

S. 21, C. P. Code, is no bar to an appellate Court 
reversing a preliminary decree for accounts pass¬ 
ed by a Court of first instance against a commis¬ 
sion agent, when the latter Court has done 
nothing more than deciding the issue of jurisdic¬ 
tion and passing a preliminary decree as a matter 
of course on the defendant admitting that he is 
the accounting party as the real trial of the suit 
is to begin only hereafter when accounts are to be 
taken. {Tek Chand, J.) Firm Ram Ditta Mal- 
Sant Lal v. Firm Seth Jot Ram-Kidar Nath. 
188 I.C 299=12 R.L. 518=42 P.L.R. 203=A.I. 
R. 1940 Lah. 171. 

-S. 21—Principle of—Applicability and 

scope—Constructive res judicata as to jurisdic¬ 
tion of Court—Right of party to challenge juris¬ 
diction of Court chosen by himself. See C. P. 
Code, S. 11. 1937 M.W.N. 1292. 

-S. 21— Scope and effect of — Non-compliance 

with Ss. 15 to 20 —If renders decree a nullity. 

S. 21 of the Code makes it abundantly clear that 
non-compliance with the provisions of Ss. 15 to 20 
is, in no way, fatal to the jurisdiction of the 
Court, and does not render the decree passed by a 
Court of competent jurisdiction a mere nullity so 
as to empower the executing Court to refuse to 
execute it on that ground. {Davis, C.J. and Lobo, 
J.) Shincomal v. Khushaldas Firm. A.I.R. 
1940 Sind 150. 

—--S. 21— Scope — Jurisdiction—Trial by Court 

without jurisdiction—Interference by appellate 
Court—Prejudice to defendant—Necessity for — 
Proof of. 

Before an appellate Court will interfere with a 
decree on the ground of want of jurisdiction of 
the trial Court to entertain the suit, the defendant 
must show that he has been prejudiced by the 
trial being held within the particular jurisdiction 
and not merely that the objection has been taken 
at the earliest opportunity. {Cornish and King , 
JJ.) Bengal Insurance and Real Property Co., 
Ltd. v. Velayammal. I.LR. (1937) Mad. 990= 
1937 M.W.N. 303=46 L.W. 616=170 I.C. 279= 

10 R.M. 170=A.I.R. 1937 Mad. 571. 

--S. 21— Scope and applicability. 

It is an established principle of law that in a 
case which the Court is competent to try, if the 
parties without objection join issue and go to 
trial, the defendant cannot subsequently dispute 
its jurisdiction upon the ground that there were 
irregularities in the initial procedure which if 
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objected to at the time would have led to the dis¬ 
missal of the suit. S. 21, C. P. Code, applies to 
such a case. But S. 21 has no applicability to a 
case in which a Court, which has no jurisdiction 
over the subject-matter of the action, passes a 
decree which is wholly void and the maxim applies 
that consent cannot give j urisdiction. ( Subhedar , 
Niyogi and Staples, AJ.Cs.) Murlidhar Shri¬ 
nks v. Gorakhram Sadhuram. 31 NLR 

^UPP M ) 57=161 I.C. 877=8 R N. 252=A.I.R: 
1936 Nag. 1 (F.B.). 

“ Ss. 22 and 23— Scope of — Power of High 
Court to transfer case pending in a Court subor¬ 
dinate to it, to a Subordinate Court of another 
High Court. 

Ss. 22 and 23, C. P. Code, are concerned with a 
case where a plaintiff has the choice of two or 
more Courts in which he may properly institute a 
suit. In cases to which Ss. 22 and 23 apply, the 
power to transfer is conferred by S. 22 and the 
forum to which the necessary application has to 
be made is provided by S. 23. The High Court 
has jurisdiction to transfer a suit pending in a 
Court subordinate to it, to a Court subordinate to 
another High Court. (Stone, C.J. and Bose . J.) 
Kanhaiyalal Daga v. Zumberlal. 1940 NLT 
231=A.I.R. 1940 Nag. 145. ’ 

Ss. 22 and 23— Transfer of suit — Conve¬ 
nience of parties. 

Although the plaintiff has a right to choose the 
locus for the decision of his suit and the exercise 
of his right should not be restricted except for 
cogent reasons, yet where two suits between the 
parties are instituted at two different places and 
the interests of the majority of the parties are 
such that the balance of convenience is undoubt¬ 
edly that the two suits should be tried in the 
same place and the trial of the suit in the other 
place would cause so much inconvenience as 
would amount to an abuse of the process of 
Court, an application for transfer of suit from 
such place to the place where the trial of both the 
suits would be more convenient should be allowed. 
(Middleton, J C.) Lloyds Bank, Ltd. v. Rajin- 
der Nath. 160 I.C. 522=8 R. Pesh. 118=A I. 
R. 1936 Pesh. 5. 

Ss. 22 to 24— Transfer of suit — Considera - 


tions—Balance of convenience. 

. I. n cases of transfer, the convenience of parties 
is indeed a factor which enters into considera¬ 
tion, but the convenience of both parties have to 
be weighed and the decision would ultimately 
turn on the balance of convenience. A plaintiff 
is the dominus litis and he has a right to institute 
the suit at a place of his choice. Where a defen¬ 
dant wants a transfer, it must be seen whether 
the considerations of convenience are so over* 
whelming on the side of the defendant as to over¬ 
ride the claims of right. (Slone, C.J. and Bose, 
J.) Kanhaiyalal Daga v. Zumberlal. 1940 N 
L.J. 231=A.I.R. 1940 Nag. 145. 

-S. 24— Applicability—'Other proceeding 9 if 

covers claim under the Encumbered Estates Act _ 

Retransfer after decision , if comes under sub-S 

(I) (iii). 

The phrase ‘other proceeding' in S. 24, C. P. 
Code, is sufficiently general to cover the case of 
the transfer of the disposal of one claim under 
Ihe U. P. Encumbered Estates Act from the 
Court of one Special Judge to the Court of 
another. Further the provision relating to the 
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transfer contained in sub-S. (1) (iii) of S. 24 is 
sufficient to cover the retransfer of the decided 
case, back to the Special Judge from whose Court 
it was originally transferred. (Yorke, J.) Govind> 
Prasad v. Mustafa Begam. 177 I C. 136=11 R 
O. 27=1938 A.W.R. (C.C ) 77=1938 O L R. 382 
= 1938 O.A. 621=1938 O.W.N. 775=A,I.R. 1938 
Oudh 217. 

-Ss. 24 and 115— Case transferred under — 

Revision, if lies. 

Where a case is transferred under S. 24, no 
revision lies from the order of transfer; but if 
it is found that the application for transfer is not 
bona fide one, the case can be retransferred* 
(Bhide, J.) Kesho Das v. N. C. Goyal & Co. 
175 I C. 525=10 R.L. 735=39 P.L.R. 654=A.I. 
R. 1938 Lah. 95. 

-S. 24— Court of Small Causes — Suit insti¬ 
tuted in—Transfer to another Court with pecu¬ 
niary limits less than value of suit—Jurisdiction 
of latter Court. 

Where a suit instituted in a Court of Small 
Causes having pecuniary jurisdiction to try it, is 
transferred under S. 24, C. P. Code, to another 
Court with Small Cause Court jurisdiction whose 
pecuniary limit is less than the value of the suit, 
the latter Court has j urisdiction to try the suit. 
(Edgley, J.) Barada Kanta z/. Jitendra Nath. 
183 I.C 264=12 R.C. 152=43 C.W.N. 440=A.I. 
R. 1939 Cal. 345. 

-Si 24— Discretion under — Three suits tried 

by same Court and decided by one judgment — 
Two appeals filed before District Judge and one 
before High Court—Application to transfer all 
appeals to High Court—If to be granted. 

Where ihree suits were heard together by the 
consent of the parties and only one judgment was 
delivered, but separate appeals were filed, two 
before the District Judge and one before the 
High Court, the High Court refused to transfer 
the appeals before the District Judge to itself 
because, although many of the grounds in the 
appeals were the same, one was raised specifically 
in the appeal before the District Judge and also 
because no great hardship was to be caused to 
the parties by allowing the appeals where they 
were. ( Varma . J.) Shiva Prasad Singh v. 
Ramjas Agarwala. 163 I.C. 962= 9 R.P. 73 (1) 
=A.I.R. 1936 Pat. 345. 

— -—S. 24— Execution proceeding—Transfer of 
objection proceedings to another Court without 
transferring execution proceedings — Legality. 

Obiter: —Where in execution of a decree certain 
property of the judgment-debtor is attached and 
a third person files an objection to the attachment 
on the ground that the property belongs to him, 
the objection can be decided only by the execut¬ 
ing Court and therefore the transfer of the objec¬ 
tion proceedings alone to another Court without 
transferring the execution proceedings to that 
Court is not in accordance with law. (Bhide. /•) 

Kesho Das v. N. C. Goyal & Co. 175 I.C. 525= 
10 R.L. 735=39 P.L.R. 654=A.I.R. 1938 Lah. 95. 

7 -S. 24 —Ground for transfer- Judge decid¬ 

ing Particular question of fact or law in previous 
case. 

The mere fact that the Judge had decided a par¬ 
ticular point of law in a previous case is no reason 
for a transfer in a subsequent case ; otherwise a 
Judge would eventually become unfit to decide 
most cases. If the question is one partly or 
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wholly of fact, still less does there seem to be 

an *n aSOI1 j^ or a t rans f er * because the decision 
will depend upon the evidence in the particular 
case. A.I.R. 1930 Lah. 176, Foil. ( Pollock, /.) 
Nathabai v. Baijnath Kunjilal. I L R (1939) 

^ n a Q |- 6 31 =172 I.C. 910=10 R.N. 260=A.IR. 
1938 Nag. 126. 

. j?' U controls S. 23 (5) of Bombay 
Civil Courts Act. See Bombay Civil Courts Act 
S. 23 (5) u 41 Bom.L.R. 892. 

~Z S. 24—Jurisdiction—Two suits in Courts of 

different jurisdictions—Consolidation and trial in 

superior Court after transfer—Decree-Appeal by 

party aggrieved by decree in suit of lower value — 
Forum. 

Two suits for partition of eight annas and 
two annas shares in the same property were filed 
by two persons in the Court of First Class 
oub-Judge and Second Class Sub-Judge respec¬ 
tively and the Second Class suit was transferred 
to the Court of the First Class Sub-Judge who 
framed separate issues but consolidated the two 
suits and decided them by one judgment and 
drew up one decree against which the party to the 
Second Class suit who was not a party to the 
First Cla^s suit appealed to the Judicial Commis¬ 
Held, that the consolidation of the two suits 
must be considered as one First Class suit, and 
j.L j ere being one decree which could not be 
divided, there could not be separate forums for 
appeals relating to a particular finding given in 
one judgment and decree, and hence the appeal 
relating to a finding on an issue in the Second 
Class suit could not be treated as an appeal from 
the Second Class Court decree which did not 
exist, and that the appeal was properly filed in 
the Judicial Commissioner's Court. {Davis, J.C. 

^ LU “AL» MiCHUMAL. I L R. 

as sur 181 ic 9m = 12 e s ■ 

—- s 24 —Tower of Chamber Judge—Transfer 

of proceeding under S.317, Succession Act. 

Under S. 24 a Judge in Chambers has got juris¬ 
diction to transfer a proceeding under S. 317, 
Succession Act, to his own Court at any stage and 
he can suo motu examine the accounts filed'under 
that section so as to pass an order under Cl (4) 
of that section. {Young, C.J. and Blacker, J .) 
Gulati v. Reeves Brown. 186 I.C. 39=12 RL 

337=41 P L.R. 872=A.I.R. 1939 Lah. 463. 

-S. 24 —Powers of transfer—Suit filed in 

Court lacking pecuniary jurisdiction. 

Under S 24, C. P. Code, a transfer cannot be 


made from one Court to another unless the suit 

has in the first instance been brought in a Court 

having jurisdiction. There is no reason to make 
a distinction between lack of inherent jurisdiction 
and lack of pecuniary or territorial or any other 
kind of jurisdiction in that Court. {Thomas, 
CJ. and Zia-nl-Hasan , /.) Kanhaiya Lal v. 
Hamidali. 12 R.O. 243=185 I.C. 467=1940 
O.L.R. 16=1940 O.A. 408 = 1940 O.W.N. 462= 

1940 A.WR. (C.C) 207=A.I.R. 1940 Oudh 
164. 

*-— S. 24— Refusal to transfer by District 

Court—Further application to High Court—If 
lies. 

The High Court is given general powers of 
superintendence over inferior Courts and it is 
not natural to suppose that the powers given by 

Q. D .—64 
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S. 24, C. P. Code, are exactly parallel in the case 
of both the District and High Court. Hence 
where an application for transfer is rejected by 
the District Court, the High Court can entertain 
a further application for transfer. {Davies). 
Ale Rasul Ali Khan v. Bal Kishan. 1939 A 
M.L.J. 114. 

S. 24 —Same judgment governing several 
suits—Appeals filed in some to High Court and 
mothers in District Court-Application for trans¬ 
fer of all appeals to High Court—Separate appli¬ 
cation and Vakalatnama for each appeal— If 
necessary. See Court Fees Act, Sch. II, Art. I 
{d). 43 C.W.N 836. 

S. 24— Scope—Suit pending in Madras Court 
°J Small Causes—Application to High Court jor 
transfer to City Civil Court for trial along with 
suit pending in latter Court — Competency—Madras 
City Civil Court Act, Ss. 3 and 5. 

There is no ground for holding that an applica¬ 
tion to the High Court for the transfer of a suit 
pending in the Madras Small Causes Court to the 
Court of City Civil Judge to be tried along with a 
connected suit pending in the latter Court is not 
maintainable under S. 24, C. P. Code. S. 3 of the 
Madras City Civil Court Act does not bar such 
transfer. In view of S. s of the City Civil Court 
Act, the City Civil Judge has jurisdiction to try 
such a suit which may be transferred to his file. 
{Pandrang Rozv and Abdur Rahman, JJ.) Abdul 
Khadfr Saheb Pachaiyappa Chetty. I.L R. 
(1940) Mad 251 = 188 I C. 680=50 L W. 634= 
1939 M.W.N. 1082=A.I.R. 1940 Mad. 9=(1939) 

2 M.LJ. 841. 

1 —Suit filed in Court of Munsif having 

jurisdiction—Munsif subsequently succeeded by 
another having no pecuniary jurisdiction to try 
suit—Power of District Judge to transfer suit. 

Where a suit valued at Rs. 2,500 was filed in 
the Court of a Munsif having jurisdiction to try 
suits up to the valuation of Rs. 5000 and that 
Munsif was subsequently transferred and was 
succeeded by a Munsif whose jurisdiction was 
only up to Rs. 2,000, the District Judge has power 
to transfer the suit to another Court under S. 24, 

C P. Code. Ali that the section requires is thatr 
the suit should be pending in a subordinate Court 
which had jurisdiction at the time the suit was 
filed. {Altsop and Ganga Hath, JJ.) Bechan 
Misir V. Markande MrsiR. 162 I.C 903=8 R A 
911 (2) = 1936 A.W.R. 254=1936 AL T 452— 
1936 All. L.R. 5ll=A.I.R. 1936 All. 335. 

?• 24—Transfer of case—Application made 


after Court informs Counsel of order before it 

is pronounced. 

Where the application for transfer of a case 
was not a bona fide one, having been made after 
^ urt informed the Counsel for a party as to 
the order it was going to pronounce before it was 
actually.signed and pronounced in open Court to 
the parties, and the record does not show that the 
party had any real apprehension that the case 
would not be decided on merits, an order trans¬ 
ferring the case under S. 24, C. P. Code, should, 
not be made. ( Bhide , J.) Kesho Ram v. N. C 
Goyal & Co. 175 I.C. 525=10 R.L. 735=39 P. 
L.R. 654=A.I.R. 1938 Lah. 95. 

S 24— Transfer of case by District Judge 
— Revision — Re-transfer — Permissibility. 

No revision is competent from an order of a 
District Judge transferring a case under S. 24, Q 
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P. Code, but the case could be re-transferred by 
the High Court under the same section. ( BJtide , 
J.) Kksiio Ram v. N. C. Goyal & Co. 175 I.C 525 
— 10 R.L. 735=39 P.L R. 654=A.I.R. 1938 Lah. 
95. 

- S . 24—Transfer by High Court of mort¬ 
gage suit or execution — Transferee Court, if 
should have territorial jurisdiction. 

It is not necessary that a Court to which a suit 
is transferred in the proper sense of the word 
{i.e., transferred by the High Court under S. 24 of 
tiie Code), should have concurrent territorial 
jurisdiction and the High Court may transfer a 
suit to a Court which has pecuniary jurisdiction 
though it may not have territorial jurisdiction to 
try the suit. Hence where mortgage suit or 
execution proceeding is transferred under S. 24 
by the High Court to a Court which haso'herwise 
no territorial jurisdiction, the Court can order 
of n the property lying outride its local limits. 
\Mya Bu and Mosely, JJ.) U Maung Maung v. 
U Nyo. 189 I.C. 166=A.I.R. 1940 Rang. 133. 

“S- 24 and Provincial Small Cause Courts 
S. 35 —Transfer to Munsif prior to abolition 
of Small Cause Court—Decision of Munsif—If 
appealable. 

Where cases are transferred under S. 24, C. P. 
Code, prior to the abolition of a Small Cause 
Court, from that Court to a Munsiff, the latter 
acts with reference to that suit as a Court of 
small causes and hence his decision therein is not 
appealable. ( Allsop,J ) Anant Prasad Singh 
Chunnu Tewari. 183 I.C. 426=12 R.A. 132 
=1939 A.L J. 335 = 1939 A.W.R. (H.C ) 325= 
A.I.R. 1939 All. 452. 

~~ -S. 24 (a)—“Competent to try and dispose 

of such suit 1 '—Meaning of—Suit pending in 
Court of Small Cause—Transfer to City Civil 
Court Power of latter to try. See Madras 

City Civil Court Act, Ss. 3 and 5 (1). 1938 M. 
W.N. 565. 

77~ s - ^4 (2 )—Applicability to execution pro¬ 
ceeding— 'Suit ". 

1 he word ‘suit’ where it occurs for the second 
time in sub-S. (2), S. 24, must be taken to include 
a proceeding ; otherwise parts of the sub-section 
would be quite meaningless. Where therefore 
certain execution proceedings are transferred 

irom one Court to another Court, the Court to 

which the proceedings are transferred may either 
re-try it or proceed from the point at which it 
was transferred and an order of the Court to 
hear the execution application de novo is perfect¬ 
ly correct. ( Almond , J. C.) Habib Gul v. Siri 

a/o D , S ^ GH - 161 IC - 5 4=8 R. Pesh. 157= 
A.I.R. 1936 Pesh. 56. 

^*24 (4)—Applicability — Suit pending 
before Munsif with small cause powers—Munsif 
transferred and succeeded by another Munsif 
with small cause powers for amount less than 
claim in suit—Suit tried under orders of District 
Judge by latter on regular side—Appeal from his 
decree—If lies. See Provincial Small Cause 
Courts Act, S. 35. 168 I.C. 785=A.I.R. 1937 
Oudh 398. 

7 -S. 24 (4) — Scope—Transfer of Judge 

invested with Small Cause Court powers but 
succeeded by one not vested with such poivers — 
Transfer of case to another not having small 
cause powers, if gives jurisdiction to try such 
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case as small cause case—Order passed on transfer 
if appealable. 

S. 24 (4), C. P. Code, pre-supposes a transfer 
from a Court of Small Causes to another and 
where a Judge invested with powers of a Small 
Cause Court and trying the case as one of small 
cause nature, is transferred and succeeded by 
another who was not vested with powers of a 
Court of Small Causes, and he transfers the case 
to another Court under orders of the District 
Judge and that Court also is not a Court of Small 
Causes which though it had jurisdiction to deal 
with a case under the provisions of S. 35, Pro¬ 
vincial Small Cause Courts Act, could do so only 
on the regular side, such a Court cannot be invest¬ 
ed with Small Cause Court powers by the mere 
transfer of the case to it, and any order passed by 
such a Court must be regarded as having been 
passed by it in the exercise of its regular jurisdic¬ 
tion and is appealable as such. A I.R. 1931 All. 
574 (F.B.) Foil. {Coldstream, J .) Ram Parkash 
v. Hukam Chand Kaj Kumar. 167 I.C. 303=9 
R.L. 475=A.I.R. 1936 Lah. 883. 

S. 34— Applicability — Mortgage decree — 
Interest from date fixed for payment to date of 
realisation—Power of Court to aivard — O. 34 — 
Effect of. 

S. 34. C. P. Code, applies also to mortgage 
decrees governed by O. 34, C. P. Code, and 
authorises the allowance of interest upon the 
decretal amount from the expiry of the date of 
grace fixed in the preliminary decree until the date 
of realisation. O. 44 does not in any away exclude 
the discretion of Court to allow such interest on 
the decree. Even in a case to which old R. 4(1) 
of O. 34, before its amendment in 1929, applies, 
the Court has got such power. R. 11 of O. 34 
as amended in 1929, which in Cl. (b) specifi¬ 
cally allows “subsequent interest up to the date 

of realisation" only gives effect to previous judi¬ 
cial decisions. {Sir George Lowndes.) Kusum 
Kumari v. Debi Prosad Dhandhania. 63 I A. 
114=15 Pat. 210=38 Bom L.R. 349=1936 O.W. 
N 283=1936 A.W.R. 204=160 I.C. 285=43 L. 
W. 268=8 R.P.C. 146=17 Pat.L.T. 89=1936 A. 
L.J. 108=1936 M.W N 308=63 C L.J. 154=1936 
O.L.R 91 = 1936 A.L.R. 155 = 1936 P.W.N. 122 
=40 C.W N. 328=A.I.R. 1936 P.C. 63=70 M.L. 
J. 355 (P.C.). 

-S. 34—“ Decree for payment of money ”— 

Meaning of—Interest on damages—Aivard of — 
Discretion of Court. 

The word “money*' in the section should not be 
understood in the limited sense of an ascertained 
sum of money. The expression “decree for pay¬ 
ment of money" is very general and must be con¬ 
strued as including a claim to unliquidated 
damages, and cannot be restricted in its operation 
to a claim to liquidated damages. The section 
leaves the question of granting or refusing inte¬ 
rest on damages to the discretion of the Court. 
{Mackin and IVassoodezo, JJ.) Bhagwant 
Genutiv. Gangabisan Ramgopal. 42 Bom. L. 
R. 750. 

-S. 34 —Discretion of Court to award inte¬ 
rest. . 

Courts are entitled to give interest in their 
discretion. This can be given under S. 34, C. P. 
Code, and also under S. 73, Contract Act. {Bagu- 
ley and Mackney , JJ.) Muthukaruppan Chett- 
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YAR V. Annamalai Chettyar. 162 I.c. 352=8 
R.R. 558=A.I.R. 1936 Rang. 141. 

“ S. 34— Interest pendente lite— Duty of 
Court. 

Where a claim is held to be proved, there is no 
reason for refusing to the plaintiff, interest for 
the period during which recovery was delayed by 
defendant contesting the suit. (Weston.) Raj 
MalChhagan Mal. 1938 A.M.L J. 39. 

—-S. 34 — Interest pendente lit t—Power of 

Court to grant. 

Court can grant interest pendente lite at the 
stipulated rate without the plaintiff’s asking for 
it. (Mohammad No or and Varma, JJ.) Apurba 
Krishna Mitra v. Ram Bahadur. 161 I C 
862=8 R.P. 489=1936 P.W.N. 155=A.I.R. 1936 
Pat. 191. 

34— Interest pendente lite— Right of 

plaintiff. 

In money suits, the question of interest for the 
period subsequent to the institution of the suit 
passes from the domain of contract into that of 
judgment and the plaintiff cannot as a matter of 
right claim interest for the period during which 
the suit has been pending. There is no hard and 
fast rule that the interest pendeyite Ixtc must be 

i • t * • ^ case. Every case has to be 

decided on its merits. ( Mohammad Noor and 
Varma, JJ.) Apurba Krishna Mitra v. Ram 
Bahadur. 161 I.C. 862=8 R.P. 489=1936 P 

W.N. 155=A.I.R. 1936 Pat. 191. * 

*~ 34 (2) Applicability — Maintenance 

decree creating charge and dire ding Payments in 
future also -Omission to award interest—Effect 
Suit for interest in respect of maintenance 
accruing due in future — Maintainability. 

A decree granting maintenance at a certain rate 
per month from the date of plaint and also future 
maintenance and which gives the plaintiff a 
charge in respect of maintenance on immovable 
property is none the less a decree for money 

withm the meaning °f S. 34, C. P. Code, the fact 
that it directs the payment of money in the 
future as well as money immediately rendered 
due by the decree and that it creates a charge 
does not render S. 34 (2) inapplicable to it. Where 
such a decree does not award interest in respect 
of future maintenance a suit claiming interest in 
respect of such maintenance is barred by S 34 
<2). (Pandrang Row and King , //.) Durga 
Madhava ^ E0 Garu v. Rajendra Deo Garu 11 
R.M. 450=178 I.C. 414=1938 M.W N. 309=47 
L.W. 327=A.I.R. 1938 Mad. 522=(1938) 1 M 
I^.J. 437. 

~ 7^s. 34 (2) and 152 — Scope and effect of — 

‘'Accidental slip or omission”—Decree in accor¬ 
dance with judgment—Omission to award fur¬ 
ther interest — Amendment—Powers of Court. 

Where a decree is in accordance with the judg¬ 
ment, it cannot be held that there has been an 
accidental slip or omission which would empower 
the Court to correct it under S. 152, C.P. Code. 
If the decree is silent as to the payment of fur¬ 
ther interest, the Court, uuder S. 34 (2), C.P. 
Code, must be deemed to have refused the same.* 
The Court cannot rectify it in the face of S. 34 
<2) even if the decree-holder ought to have had 
further interest granted and this was accidentally 
overlooked. (Leach, C.J. and Patanjali Sastri, 
J-) Thirugnanavalli Ammal v. Venugopala 
Pillai., 186 I.c. 468=12 R.M. 644=1939 M W 
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fl939) 5 2 = M^J W 7 5 7 r =A ' LR - 1940 Mad 29= 

S * 35—Applicability — Mortgage suit— 
Costs Rule as to—Order making mortgagee 
liable for costs—Justification for—Right of 

appeal. See C. P. Code, O. 34, R. 10. (1939) 1 
M.L.J. 687. 

D . 35 Azvard of costs—Discretion of Court 
Plaintiff not accepting tender of part pav- 
ment. * 

The question of costs is not affected by the fact 
that the plaintiff had refused to accept a tender 
of part payment. A creditor is under no obliga¬ 
tion to reduce the costs of proceedings for the 
benefit of the debtor by accepting a tender of 
part payment and, thus bringing the amount for 
which proceedings have to be taken, within the 
jurisdiction of a less costly tribunal. The fact 
that the tender was subject to no conditions and 
it was accompanied by a statement that, if accept¬ 
ed. . it would be without prejudice to the credi¬ 
ts 1 * s claim to sue for the balance, is immaterial. 
(Panckridge, J.) Ismailbhai Rahim v. Adam 
Osman. I L.R. (1938) 2 Cal. 337=181 I C. 
539=11 R.C. 816=42 C.W.N. 1023=A I.R. 1939 
Cal. 131. 

' S. 35 —Award of costs—If includes plea¬ 
der s fees. 

Pleader’s fees are costs of the suit and unless 
pleader’s fees are specifically excluded an award 
of costs of the suit must be taken to include 
pleader’s fees. There is no distinction between 
awarding costs of the suit and decreeing a suit 
with costs. (Weston) Bhag Chand v. Beni 
Parshad. 1938 A.M.L.J. 47. 

~ -S. 35— Costs—Costs of witnesses summon¬ 

ed but not examined—If can be awarded. 

In awarding costs, the Court should not in¬ 
clude the costs of witnesses who were summoned 
but were not examined in Court. (Jai Lai , /.) 
Kherati Lal v. Janki Parshad. 164 I.C. 689 

f 1 )=9 R.L. 52=38 P.L.R. 219=A.I.R. 1936 Lah. 
681. 

--S. 35— Costs—Diet money of witnesses 

summoned but not examined—If can be award¬ 
ed. 

Where a party had actually paid diet money to 
the witnesses on certain occasions when the Court 
could not examine them, there is no justification 
for disallowing costs incurred in that manner, 
especially when the summoning of those witnesses 
had been necessitated by a false plea raised by 
the opposite party. (Din Mahomed , /.) Puran- 
mal v. Parmeshri Das. 42 P.L.R. 263=A.I.R. 
1940 Lah. 182. 

S. 35— Costs—Discretion —Interference in 
appeal—Dismissal of suit—Disallowance of costs 
—Defendant raising same plea in suit as he raised 
in reply to notice of demand—If to be deprived of 
costs. 

The Court, although holding that the plaintiff 
was not entitled to any relief, passed an order 
disallowing costs to the defendants on the ground 
that they were not entirely free from blame so 
far as the institution of the suit was concerned. 
The Court did not hold that the defendant had 
conducted the defence in a manner so as to dis¬ 
entitle them to their costs. There was evidence 
on record that the defendants had raised the very 
objections which they had raised in their letter to 
the plaintiff prior to suit. 
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Hela, that the order disallowing costs and the 
observations in the judgment relating to the 
defendants were not justified ( Rupchand Bila- 
ram and Mehta, A.J.Cs ) Naraindas & Co v 
Detaraai 162 I.C. 837-8 RS. 174=AIR 
1936 Sind 52. 

S. 35— Costs—Execution for—Advocate of 
party entitled to—If can apply personally. 

Parties are the recipients of costs and not their 
pleaders. The duty of an advocaie is to file an 
execution application on behalf of his client. 
Though he has to sign it in the course of his 
duties, it is only on behalf of his client. The 
execution must be in the name of the person to 
whom costs have been awarded (i.e.) the client. 
{Davies.) Chouth Mal Bros, v. Ram Chandra 
Airun^ J 940 A M L,J, 18. 

-S. 35—Costs—Personal liability—Order 
awarding costs against party and making same a 
first charge on sale proceeds of specific property 
Personal liability—If taken away. See Decree 
— Construction. 1937 M.W.N. 292. 

7 r" S - 35— Costs—Separate defendants appear - 
mg by separate Counsel—Right to separate sets 
of costs—Rule as to. 


When two sets of defendants in a suit put for¬ 
ward substantially the same defence, but engage 
separate Counsel merely because they are not on 
good terms, they cannot get, in the event of their 
success, separate sets of costs, becaus • the plain¬ 
tiff should not be made to suffer for the quarrels 
of the defendants. The Court in such cases will 
allow only one pleader’s fee. {Norman, J.) Lal 
Chand v. Ram Silas. 1936 A M.L.J. 63. 

7 7 35 —Discretion of Court—Claim found 

to be substantially false — Defendant's claim for 
set-ofj allowed in full—Award of costs to defen¬ 
dant and refusal to plaintiff—Propriety 

Where in a suit for recovery of a certain 
amount alleged to be due from an employee dis¬ 
missed from service, the plaintiff’s claim has been 
found to be substantially false and the defendants 
claim for set-off on account of arrears of pay is 
allowed in full, the Court is justified in giving 
defendant his costs and refusing costs to the 
plaintiff. {Nasim Ali and Henderson, //.) 

R°V V ' J NANA DA I<ANTA DaS. 

167 1 S ?® S =9 R C - 672=A.I.R. 1936 Cal. 277 

— S. 35 Discretion of Court — Interference in 
appeal. 

It is the duty of the appellate Court to inter¬ 
fere with the trial Court's order about costs, 
where the discretion exercised by it is based on 
an erroneous view of the law. {Nanavutty and 
Zta-til-Hasan , J J.) Mathura Prasad v. The 
Deputy CoMMisstONER of Kheri. 13 Luck 171 
=166 I C 928=9 R.O. 351 = 1937 O L.R 77= 
i937 OWN. 165=A.I.R. 1937 Oudh 282.* 

— -S. 35— Discretion of Court—“Misconduct” 

of successful party—Right to costs—Proper rule 

Where the plaintiff comes to enforce a legal 
right and theie has been no misconduct on his 
part—no omission or neglect which would induce 
the Court to deprive him of his costs—the Court 
has no discretion, and cannot take away the 
plaintiff's right to costs. There may be miscon¬ 
duct of many sorts, for instance, there may be 
misconduct in commencing the proceedings, or 
some miscarriage in the procedure, or an oppres¬ 
sive or vexatious mode of conducting the pro¬ 
ceedings, or other misconduct which will induce 
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the Court to refuse costs. In a suit on a pronote 
executed by R for the benefit of Vs estate, the 
plaintiff was not awarded costs, as he had claimed 
a personal decree against R’s family and in the 
alternative against R’s property, though he was 
quite aware of the true character of the pronote. 
The plaintiff failed to establish the case and the 
Court asked the parties to bear their own costs. 
The plaintiff appealed claiming costs. 

Held, that the plaintiff was guilty of miscon¬ 
duct and under those circumstances should have- 
been made to pay costs of the issue, which was 
decided against him. He was entitled only to 
institution fees. {Rupchand Bilaram and Haveli - 
wala. A.J.Cs) Kundansingh v. Kushaldas. 
170 I.C. 9=10 R.S. 56=A.I.R. 1937 Sind 159. 

— S. ^— Discretion—Suit by vendor for 
specific performance—Dismissal on ground of 
imperfect title of vendor—Costs—Discretion of 
Court to refuse. See Specific Relief Act, S. 18 
{d). 1940 M.W.N. 14. 

; S. 35— Failure of suit on technical ground 

raised in appeal—Proper order as to costs. 

Where a suit fails on a technical ground taken 
for the first time in appeal, which if it had been 
taken earlier would have avoided the waste of 
time and money, but the suit would in any event 
have failed because the plaintiff chose a wrong 
remedy, the circumstances were held to be such 
that each party should be ordered to bear its own 
costs. {Stone, C.J. and Bose, J.) Badridas v. 
Raja Pratapgir. 188 I.C. 23=12 R.N. 304= 
1939 N.L.J. 525=A.I.R. 1940 Nag. 8. 

- S. 35 —“Incident to all suits’’—Meaning of 
—Costs incurred in application for leave to sue — 
If awardable as costs of suit—Pozuer of Court. > 
S. 35, C. P. Code, does not limit the powers of 
the Court to award only such amounts as are 
incurred by a party as costs from the institution 
of the suit to its termination. The words “inci¬ 
dent to all suits” are wide enough to cover costs 
incurred by a party before the institution of the 
suit, but naturally or intimately connected with 
the suit. Where a receiver appointed by the 
Court applies for leave to institute a suit and 
incurs costs, the Court has power to award such 
costs as costs of the suit. ( R.C . Mitter, /.) 
Sf.rmal Dalmia v. Manindra Lal. 40 C.W.N. 
762. 

-S. 35— Mortgage suit — Costs—Liability of 

Purchaser of property subject to mortgage. 

Certain property was purchased subject to a 
mortgage. Subsequently the mortgagee brought 
a suit on his mortgage. The purchaser, who was 
in possession of the property, had tried to put off 
the mortgagee and thus \n anted to make as much 
money out of the delay as he could. 

Held, that the purchaser should bear half the 
taxed costs of the suit. {Agha Haidar , J.) 
Sampuran Singh v. Devi Dayal. 167 I.C. 65= 
9 R.L. 448=38 P.L.R. 896=A.I.R. 1936 Lah. 
705. 

-S. 35-- Mortgage suit—Puisne mortgage 

contesting claim—Liability for costs—Discretion 
of Court . 

A mortgagee sued on his mortgage, the mort¬ 
gagor, impleading therein the puisne mortgagees 
as defendants. The puisne mortgagees contested 
the claim of the prior mortgagee. In the decree 
passed in the above suit costs were allowed 
against all the defendants. It was contended 
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that as it was a mortgage suit costs could not be 
saddled on the puisne mortgagees. 

Held, that S. 35, C. P. Code, is clear that the 
Court has discretion in the matter of costs. 
There is no principle of law which make it wrong 
or improper for a Court to saddle with costs the 
real contesting defendants to a suit. The discre¬ 
tion is absolute. In a case where the puisne 
mortgagees, the real contesting defendants, are 
made liable for costs together with the other 
defendants, there is nothing improper in law in 
such an order. A.I.R. 1933 Rang. 335, Diss. 
{Young, C. J. and Monroe, J.) Sital Das v. 
Punjab Sindh Bank, Ltd., Layallpur. 17 Lah. 
520—164 I C. 841=9 R.L. 166=38 P.L R. 1024 
=A.I R. 1936 Lah. 607. 

-S. 35 —Person whose suit is dismissed suc¬ 
cessful in appeal—Case remanded for retrial — 
Costs of appeal—Proper order. 

Where a person whose suit has been dismissed 

by the trial Court is successful in appeal and the 
appellate Court remands the case for trial in 
accordance with law, he is entitled to his costs if 
he ultimately succeeds in the trial Court, but it is 
fairer order to direct that the costs of appeal in 
the appellate Court should abide the final result 
of the suit. (Mackney, J ) Surya Nath Singh 
v. Shio Karan Singh. 164 I.C. 133=9 R R. 59 
=A.I.R. 1936 Rang. 316. 

-—S. 35—Power of Court—Arbitration pro¬ 
ceedings—Award—Absence of provision as to 
fees of arbitrator—Power of Court to award fees 
to arbitrator. See C. P. Code, Sch. II, Para. 13. 
I.L.R. (1940) Kar. 34. 

-S. 35— Scope—Proceedings in muffasil 

Courts—Proceedings for compulsory winding up 
of company—Incidental or interlocutory proceed¬ 
ing in—Costs of—Order as to—Jurisdiction of 
Court—Nature of—Jurisdiction of Taxing 
Officer and of Court in appeal from Taxing 
Officer — Distinction—Bombay High Court Rules 
(Original Side), R. ICI—Duty of parties and 
advocates. 

A Court in the mufassal, when making an 
incidental or interlocutory order in a larger 
proceeding, such as compulsory winding up of a 
company under the Companies Act, has a two¬ 
fold jurisdiction as regards costs: (a) under 
-S. 35, C. P. Code, the discretion to determine by 
whom and out of what property and to what 
■exent the costs are to be paid, and to give all 
necessary directions for the purpose: and ( b) it 
has also the jurisdiction under R. 767 of the 
Bombay High Court (O.S.) Rules to “specially I 
direct” that the practitioner shall be entitled to j 
charge and be allowed the fees on a scale other 
than that set forth in the second schedule to the I 
Rules. But the Taxing Officer in the muffasal 
has not this twofold jurisdiction in taxing a bill 
of costs; nor the Judge sitting in appeal over the 
Taxing Officer the said twofold jurisdiction at 
■that stage; when he sits in appeal to hear objec¬ 
tions from the Taxing Officer, he has merely to 
determine whether the Taxing Officer has rightly 
taxed the costs in accordance with the rules and 
practice and the orders that the Court had 
already made. This distinction must be clearly 
borne in mind by the Judge and the Taxing 
Officer in the muffasil. In proceedings in muffasil 
-Courts, the costs of which have to be taxed in 
accordance with the original side scale in the 
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High Court, the muffasil Courts should make 
special orders and give specific directions relat¬ 
ing to the costs of each order ; and they should 
exercise the twofold jurisdiction under S. 35, 
C. P. Code, and under R. 767 of the High Court 
, Rujes (O.S.) at the time when the particular 
j order (whether incidental to the proceedings or 
1 necessitated by an interlocutory application) is 
being made. The procedure relating to orders 
about costs followed on the Original Side of the 
High Court has to be kept in mind by the advo¬ 
cates as well as the Courts, as the duty lies upon 
the parties and their advocates to apply for direc¬ 
tions and orders as to costs, and to make such 
applications at the proper time. The practice on 
the Original Side cannot, however, be applied in 
the muffasil rigorously. {Barlee and Tyabji. JJ ) 
Chhotalal v. Somf.shwar. 173 I C. 489=10 R 

B. 337=39 Bom.L.R. 820=A.I.R. 1938 Bom.* 
X 0 • 

--S. 35 —Several plaintiffs—Separate costs— 

If can be awarded. 

It is not in any circumstances possible, in a 
case where there is more than one plaintiff, for 
such plaintiffs to appear and act separately If 
| any of them is not disposed to act with, and to 
appear by the same advocate as, the others then 
the only proper course open is to apply to strike 
him out as a plaintiff and to add him as a defen¬ 
dant. The plaintiffs are entitled to one set of 
costs only between them, and one plaintiff cannot 
ask for his costs Jo the exclusion of the others or 
other. “One set” means the amount of the costs 
which would have been incurred if the parties 
separately represented had appeared by the same 
solicitor. {Bround, J.) Seedat v. Mariam Bibi. 
1938 Rang L.R. 252=180 I.C. 841=11 R.R 437 
=A.I.R. 1939 Rang. 108. 

- S. 35 — Suit by executors on legal advice— 

Absence of malice — Executors, if can be asked to 
pay costs personally. 

It is not usual to impose the burden of costs 
on executors or trustees personally, where the 
litigation is undertaken not maliciously or with 
the sole desire to annoy the defendant but was 
considered on legal advice necessary in the inte¬ 
rests of the testator’s estate and charities. {Stone, 

C. J. and Bose . J.) Jagannath Prasad v. B. K 

Rai. 1939 N L.J. 421 = 185 I.C. 210=12 RN 
141=A.I.R. 1939 Nag. 274. * * 

- S. 35 (2)—Disallowance of costs to success¬ 
ful party—Duty to record reasons—Omission to 
state reason — Effect. 

If a Judge decides that costs shall not follow 
the event, he is bound under S. 35 (2), C. P. Code, 
to give his reasons. An order disallowing costs 
to a successful party for no valid reason cannot 
be upheld. ( Norman , J.) Lal Chand v. Ram 
Bilas. 1936 A.M.L.J. 63. 

-S. 35-A — Applicability — Revision. 

. S. 35-A, C. P. Code, does not apply to “Revi¬ 
sion’ • It looks as if the power conferred by that 
section is intended to be confined to the original 
hearing of suits and proceedings. Consequently 
the High Court as a Court of revision has no 
power to award compensation in respect of the 

proceedings before it. {Ameer Ali, J.) M. S. 
Cohen v. Sirdar Saheb Iqbal Singh. 42 C.W. 

N. 658. 


S. 35-A —Special compensatory costs—If 
can be awarded in addition to heavy counsel's fee. 
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Where such a large sum as Rs. 2,275 have been 
awarded to the plaintiffs for counsel’s fee, it is 
not proper to award special costs under S. 35-A 
of the C. P. Code. ( Bennet and Gang a Nath,JJ.) 
Gopal I )as v. Jagannath Prasad. I.L R. (1 938) 
All 370 = 176 I.C. 118=11 R.A. 53=1938 A L 

?^ 552 a = t 1938 A L 3 9° = 1 938 A.W.R. (H.C.)' 
209=A I.R. 1938 All. 266. ' 

-—-S. 37 — Applicability—Transferee Court. 

S. 37 has no reference to a Court to which a 
decree has been transferred for execution. 
(Mackney, J.) M. P. L. Chettyar Firm v. S. A 
L. L. A. Van'vppa Chf.ttyar. 162 I.C. 865=8 R. 
R. 596=A.I.R. 1936 Rang. 184. 

— S. 37 —Scope-Decree passed by sub-Court 
of Berhampore and confirmed by Madras High 
Court prior to constitution of Orissa Province — 
Execution application after that date—Jurisdic - 
tion of Court which passed decree—Order in 
Council, S. 20— Notification under—Effect of. 

On 1—4—1936, the Province of Orissa was 
constituted and the Court of the Subordinate 
Judge of Berhampore became thenceforward a 
Court within the jurisdiction of that province. 
The respondent who had obtained a decree against 
the predecessor-in-title of the appellants in that 
Court before 1 4 1936, and whose decree had 

been confirmed by the High Court, Madras, which 
was the appellate Court then, filed an application 
after 1—4 —1936, in the Court of the Berhampore 
Subordinate Judge to execute the decree. There 

ation by the Governor-General in 
Council in exercise of the powers under S. 20 of 
^^-Grdcr in Council constituting the Province 
of Orissa, to the effect that every proceeding 
pending in a Court other than the High Court in 
any area transferred to Orissa should be continu¬ 
ed as if the said order had not been made. 

Held, that as the execution petition was not a 
pending proceeding, the Berhampore Court 
ceased to have jurisdiction to entertain it, and 
that it should therefore be presented to the Court 
at Chicacole within the Province of Orissa. 
{King and Stodart, JJ ) Bf.iiarani v. Racket 
Behara. 184 I.C. 86=12 R.M 404=49 LW 
338=1939 M.W N. 268=A.I.R. 1939 Mad. 463 
= (1939) 1 M.L.J. 340. 

~ S. 38 —Court of Deputy Commissioner of 

Garo Hills- If a ‘Court 

The Court of the Deputy Commissioner of the 
Garo Hills is a Court within the meaning of S. 38, 
C. P. Code. ( Costello, AgC.J. and Edgley,J.) 
Krishna Prosanna Lahiri v. Sarojini Deri. I. 
L.R. (1937) 2 Cal. 734=174 I.C. 12=10 R.C. 633 
=66 C.L.J. 216=41 C.W.N. 1243=A I.R. 1937 
Cal. 557. 

S. 38 and O. 21, R. 10 — Court which passed 
decree—Right to execute decree after transfer. 

There is nothing in S. 38 and O. 21, R. 10 to 
prevent the Court, which passed the decree, 
executing the decree, though it has transferred it 
to another Court for execution and the copy of 
the decree with a certificate of satisfaction has 
not been returned to it. (Davis, J.C. and Weston, 
J.) Sunderdas v. Kaliandas. ILR. (1940) 
Kar. 46=186 I.C. 365=12 R.S 194=A.I.R. 1940 
Sind 11. 

*-S. 38— Jurisdiction to execute—Decree by 

Revenue Court under Chota Nagpur Tenancy Act 
—Application for transmission to Civil Court — 


C.P. CODE (1908), S. 38. 

Rejection—Subsequent application for execution 
m Civil Court — Competency. 

Appellant obt *ined a decree for rent under the 

Chota Nagpur Tenancy Act, but his application 

tor execution was dismissed on the ground that 
all persons interested in the tenure had not been 
made parlies to the suit. He then applied fora 
transfer of the decree for execution to the Court 
or a Munsif, which again was rejected by the 
Deputy Commissioner. He then applied direct to 
th ?/ #V ns, f for ex ecution of the decree, 

/7£/r/ that the Munsif had no jurisdiction 
under b. 38 to execute the decree, as it had 
neither been passed by him nor had been trans¬ 
ferred to him for execution. (Macpherson and 
l a ~ l Ah, JJ.) Maharaja Pratap Udainath 
Deo v. Baraik Lal Sahi. 15 Pat. 439= 
165 I.C. 959=9 R P. 241 = 18 Pat.L T 36=3 B 
R. H2= 1 936 P.W.N. 669=A I.R. 1936 Pat" 

615 . 

- S. 38 Order transferring decree for exe~ 
eufion to Deputy Commissioner of Scheduled 
Distnct—Legality—Certain sections of Civil Pro - 
cedure Code alone in operation in that District. 

A decree was transferred for execution to the 
Deputy Commissioner of Garo Hills which was a 
Scheduled District. Some of the sections and 
provisions of the C. P. Code relating to execution 
were in operation in that district and the Deputy 
Commissioner was the principal Court of Civil 
jurisdiction. The question having arisen whether 
the transferring Court had jurisdiction to trans¬ 
fer the decree to such Court. 

Held, that the transferring Court had juris- 
diction to transfer the decree for execution to 
the Deputy Commissioner, Garo Hills, and it was 
not necessary that the whole of the Civil Pro¬ 
cedure Code should be in operation there. (Coj- 
letlo, Ag.C.J and Edgley, J.) Krishna Prosanna 
Lahiri v. Sarojini Debi. I.L.R. (1937) 2 Cal. 
734=174 I.C. 12=10 R.C. 633=66 C.L J. 216= 
41 C.W.N. 1243=A.I R. 1937 Cal. 557. 

-Ss. 38 and 63 —Relative scope—S. 63, if 

controlled by S. 3S—Property attached by different 
Courts Superior Court calling up proceedings 
from inferior Court—Power of superior Court to 
sell property attached by inferior Court— "Realise 
such property.” 

There is no warrant for holding that S. 63, C. 
P. Code, does not give jurisdiction to a Court to 
sell attached properly except in execution of its 
own decree. The jurisdiction of the Court of 
the highest grade to sell property attached by an 
inferior C ourt in execution of a decree, proceed¬ 
ings in which have been called up to the superior 
Court under S. 63, is necessarily included in 
the use of the word "realize”. "Kcalize such pro¬ 
perty” in S. 63 must obviously refer to bringing 
such property to sale. Nowhere in S. 63 is there 
any restriction as to how and in what manner 
and in what petition the Court of highest grade 
should realize the property; in this respect as in 
respect of claim petitions S. 68 must be held to 
override S. 38. S. 38 is after all a general section 
dealing with execution. It contemplates only one 
decree-holder and one decree. S. 63 deals with 
more decree-holders than one and the same pro¬ 
perty being attached by more Courts than one. 
Where the facts come within the definition of the 
situation as given by S. 63, it is obviously S. 63 
which must be applied, and S. 63, cannot be con- 
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trolled or governed by S. 38. {King and Krishna- 
swami Ayyangar, JJ.) Venkata Reddi v. 

Venkataratnam. I.L.R (1939) Mad. 248=180 
f9» 44 = 11 R M - 652=1938 M.W.N. 1098=48 
L.W. 664=A.I.R. 1939 Mad. 169=(1939) 1 M. 
L.J. 112. 

—Ss. an( ^ ^9— Sale of property situated 
outside territorial jurisdiction—Validity—No ob¬ 
jection raised by judgment-debtor—Effect—Right 
of another execution-creditor to execute decree 
against property sold. 

An executing Court has no jurisdiction to sell 
property situate outside the local limits of its 
jurisdiction, and if it so sells, the purchaser ac- 
quires no title to it. Although the judement- 

r t l or ’ who does not object to the jurisdiction 
of the Court to sell the property before the sale 
is confirmed, may be estopped from raising the 
question that the sale was a nullity, such estoppel 
does not operate to prevent another execution 
creditor of the same judgment-debtor from pro¬ 
ceeding against that property in execution of his 

decree. {Fazl Ali and Manohar Lall, JJ.) Khirod 
Chandra Ghosh v. Panchu Gopal. 18 Pat 670 
=20 Pat.LT. 585 =5 B R. 783=182 I.C. 610= 
12 R.P. 23=1939 P.W.N. 850=A.I.R. 1939 Pat. 

“Ss. 38 and 39— Transfer of decree — Con¬ 
current execution in two Courts—Permissibi¬ 
lity. 

Where a decree is passed by one Court and is 
transferred to another for execution against the 
property of judgment-debtor, the decree-holder is 
entitled to make an application to the former 

Court for execution by arrest of the judgment- 
debtor. {Harries and Ganga Nath , JJ.) Makhan 
L-alv. Mst. Bhagwana Kuer. 162 I.C 51=8 R 

tQ« A = T 19 T 3 t A , W R ' 342=1936 All.L.R. 362= 
1936 A.LJ. 277=A.I.R. 1936 All. 655. 

~ S. 39 Application for transfer of decree 
for execution—Form of—Application framed as 
one under .0. 21, R. 11 with all requisite particu¬ 
lars—Clerical error in name of judgment-debtor 

Effect Court feeling no difficulty in tracing 
decree and granting certificate—If one “in ac¬ 
cordance with law”—Limitation Act , Art. 182 (5). 

An application for transmission of a decree for 
execution to another Court under S. 39, C. P. 
Code, is not required to be in any particular form, 
unlike in the case of a regular execution applica¬ 
tion under O. 21, R. 11, C. P. Code. S. 39 only 
requires that an application should be made to 
the Court passing the decree to transfer it for 
execution. If the application gives sufficient 
particulars of the decree to be transferred so as 
to indicate precisely the decree which the Court 
is to transfer, that is sufficient to make the appli¬ 
cation one in accordance with law within the 
meaning of Art. 182 (5) of the Limitation Act. 
Where the application for transfer of the decree 
is drawn up in the form of an application under 
O. 21, R. 11, giving all the particulars required 
by that rule but there is a clerical error in the 
description of the name of the defendant, e.g., 
the defendant being described as “Firm Atma 
Ram” instead of as it should be “R^mchand 
Atma Ram”, such a clerical error will not make 
the application otherwise than one “in accord¬ 
ance w ^h.l aw ”> especially when the Court has no 
difficulty in tracing the decree to be transferred 
and granting the certificate under S. 39. ( Nia- 
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matullah J) Hafel-z Uddtn v. Ram Chander 
Das. 169 I.C. 225=10 R A. 2=1937 AWR 
239=1937 A.L J. 278=1937 All. L.R. 493=A I 
R. 1937 All. 397. ' 

: -S. 39— Application under—Form—Notice to 

judgment-debtor — Necessity—Requirements of 
O. 21, R. 11—Compliance with — Necessity. J 

S- 39 of the C.P. Code does neither provide 
that notice to judgment-debtor is necessary, nor 

prescribe a particular form for an application 
under that section. Though it is an application 
in execution proceedings, it is not an application 
for execution and hence the formalities laid down 
by 0.21, R. 11 a^e not necessary for such an 
application. {Weston.) Tasrat Rikhrat d 
GhisooLal ^1937 A M.L.J. 113. J 

—-S. 39— Copy of decree sent to another Court 

for execution—Right of decretal Court to proceed 
with execution. 

The Court that passed a decree can itself pro¬ 
ceed with its execution although a copy of the 
decree has been sent to another Court for execu¬ 
tion. ( Baguley, J ) U Maunc Maung v. Shahui 
Hamid. 1939 Rang L.R. 587=186 IC 42—12 
R.R. 243=A IR. 1939 Rang. 433. * * 

-— Ss. 39 and 42— Decree passed in suit excep¬ 
ted from cognisance of Small Cause Court _ 

Transfer to Small Cause Court—Jurisdiction of 
latter Court to execute—Provincial Small Cause 
Courts Act, Sch. II, Art. 8. 

A decree made in a suit which is excepted 
from the cognisance of a Court of Small Causes 
under Cl. (8) of Sch. II of the Provincial Small 
Cause Courts Act may be transferred to a Court 
of Small Causes for execution under S. 39, C. P. 
Code. Once such a decree is so transferred by a 
Court of competent civil jurisdiction, the Small 
Cause Court would, under S. 42, C. P. Code, be 
entitled to execute it. {Ghose and Lodge, JJ > 
MAm Gopal Mukerji v. Srish Chandra Nandi 
I.L.R. (T939) 1 Cal. 233=185 I.C. 300=12 R C 
353=A.I.R. 1939 Cal. 600. 

-S. 39— Discretion of Court—Exercise of. 

Section 39 indicates that the Court which 
passed the decree must apply its mind to the 
matter when an application has been made by the 
decree-holder for transfer of the decree to ano¬ 
ther jurisdiction for execution, and exercise its 
discretion vested in it by that section in a judicial 
manner. {Mitter and Mohamad Akram JJ.) 
Manmatha Pal v. S.arada Prosad 187 If 67 
=12 R.C. 539=A.I.R. 1939 Cal. 651. 

- 7 S -. 39 ~ Exec, ‘ , ! on ~ l Courts to which decree 

may be transferred for. 

The Court executing the decree must be of a 

grade competent to entertain the suit itself. The 
words of competent jurisdiction’ in S. 39, C. P. 
Code, mean, of jurisdiction pecuniarily competent 
ry e suit in accordance with the provisions 
relating to the pecuniary jurisdiction of Courts 

and territorially competent to deal with the exe¬ 
cution application in accordance with the rules 

execution of the decree. {Stone, 

L) Ntlkanthrao v. Krishnarao. 
1940 N.L. J. 244. • ' 

. 7 ~S. 39—Order under—Simultaneous execu¬ 

tion in two Courts—Order allowing—Notice to 
judgment-debtor—Necessity—O. 21, R. 6. See C 
P. Code, S. 47. 41 Bom.L.R. 481. 

-S. 39— Scope. 

The provisions of S. 39, C. P. Code, are per¬ 
missive and not mandatory. ( Costello , Ag.C J 
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and Edgley, J.) H N. Dutta & Co. v. Tarubala 
Dassi. 174 I.C. 936—10 R.C. 735=A.I.R. 1937 
•Cal. 570. 

-S. 39— Scope—Transfer of decree—Power 

of transferring Court to execute or to make 
fresh transfer—If exhausted See Limitation 
Act, Art. 182 (5). A.I.R. 1937 Nag. 305. 

S. 39 — Scope—Transfer of execution from 
one Subordinate Court to another — Procedure. 

Under S. 39, C. P. Code, it is the decree itself 
which can be transferred for execution. But a 
Subordinate Court dealing with an execution 
cannot either of its own motion or at the bidding 
of another Court, transfer the darkhast or a suit 
pending before it, unless an order for transfer is 
duly passed either by the District Court or by the 
High Court. ( LakurJ .) Ningappa v. Adivf.ppa. 
186 I.C 372=12 R B. 324=41 Bom.L.R. 997= 
A.I R. 1939 Bom. 468. 


- S. 39 —Transfer of decree — Certificate , if 

must be signed by Judge . 

A certificate of transfer of a decree need not be 
signed by the Judge who passed it. (Jai Lai, J.) 
Shiv Dial Bakhtawar Lal v. Kanga & Co. 162 
I.C. 489=8 R.L. 908=38 P.L.R. 1101=A.I.R. 
1936 Lah. 369. 

-- S. 39— Transfer of decree for execution — 

Transferring Court—If retains jurisdiction. 

Even after the transfer of a decree for execu¬ 
tion to another Court, the transferring Court re¬ 
tains jurisdiction over the execution, though for 
certain specific purposes only. ( S.K. Ghose and 
Edgley, JJ) Amerendra Nath Mullick v. 
Balai Chand Ghatak. 162 I.C. 777=8 R.C. 
652=A I.R. 1936 Cal. 267. 

- S. 39 —Transfer of decree to another Court 

—When proper. 

Under S. 39, C. P. Code, an order transferring 
a decree to another Court is not proper when no 
allegation is made by the decree-holder that the 
judgment-debtor has property within the jurisdic¬ 
tion of that Court or is residing there, and the 
Court does not record any other reasons for 
transferring the decree to that Court. (Jai Lal, 
J.) Chaman Lal v. Ram Kanwar Ganesh Das. 
41 P.L.R. 186. 

-Ss. 39 and 42— Transfer for execution — 

Executing Court — Powers—Relief in excess of 
sum in certificate—Competency to give. 

A Court executing a decree sent to it, has the 
same powers in executing it, as if it had been 
passed by itself. It only executes the decree and 
not the certificate sent by the Court passing the 
decree. As such it is not bound by any amount 
mentioned in it. It is the decree itself which is 
to be the guide in these matters for the executing 
Court. It is competent to execute it for the 
amount due though it may be in excess of that 
mentioned in the certificate. (Misra, J ) Mangal 
Chand v. Mt. Dulari Bibi. 178 I C. 740=11 R 
A. 333=1938 All.LR 899=1938 A.W.R (H.C) 
667=1938 A L J. 980=A.I,R. 1938 All. 654. 

——S. 39 —Transferee Court—Pecuniary juris¬ 
diction—If must be same as transferor Court. 

The transferee Court contemplated by S. 39, 
C. P. Code, must be a Court of competent juris¬ 
diction, that is a Court which has the same pecu¬ 
niary jurisdiction as the transferor Court. 

(Nasim Ali and Ran, JJ ) Ganesh das Badri- 
narain v. Amuluk Chand Oswal. 187 I.C. 895 
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=12 R.C. 628=70 C.L.J. 438=A.I.R. 1940 Cal. 
161. 

, 7“ Ss - 39 and 49 ~Transferee of decree apply - 

t wg for transfer of decree to another Court for 
' execution —Court, if can go into question of equi¬ 
ties under S. 49. 

Where a transferee of a decree applies for the 
transfer of a decree from one Court to another 
for execution, the question whether a set-off can 
be taken into consideration or not, can only arise 
at the time when a decree is actually being put to 
execution. The Court to which the application 
for transfer is made cannot therefore go into the 
question of equities under S. 49, C. P. Code, and 
dismiss the application on such ground because 
the decree will be actually put into execution in 
the transferee Court if at all the decree is trans¬ 
ferred. ( Costello . Ag.C.J. and Edgley, J.) H.N. 
Dutta & Co. v. Tarubala Dassi. 174 I C 936 
= 10 R.C. 735=A.I.R. 1937 Cal. 570. 


-S. 39 (1 )—Transfer of decree—Competency 

of transferee Court—Test—Amount of the decree 
or original value of the suit. 

There is nothing in the C. P. Code which makes 
it necessary that the Court to which the decree is 
transferred for execution should be a Court having 
a limit of pecuniary j urisdiction which would in¬ 
clude the original valuation of the suit. When 
once a decree has been passed the question of 
execution of one decree is the same as the exe¬ 
cution of another of the same amount and no 
question of the original valuation of the suit has 
any real bearing on the question of execution of 
a decree. It is the value of the decretal amount 
which determines the importance of the case for 
the limits of pecuniary jurisdiction. (Sennet and 
Varma, JJ.) Shanti Lal v. Jaimini Kuer. 
I.L.R. (1940) All. 318=1940 A.W.R (H.C.) 
292=189 I.C. 376=1940 A.L.J. 381=A.I.R. 1940 
All. 331. 

--Ss. 39 (1) (a) (b) and (c) and 42—Execu¬ 
ting Court, powers of—Decree transferred for 
execution—Immovable properties of defendant 
lying within transferee Court—Property sold but 
no report sent under S. 41 —Application to trans¬ 
feree Court for arrest of defendant—If made to 
“proper Court"—Jurisdiction of transferee Court 
to entertain. 

S. 42, C. P. Code, confers on a Court executing 
a decree all the powers which the Court which 
passed the decree has in respect of the decree 
under execution. Those powers are not in any 
way limited or restricted by anything contained in 
S. 39, Cls. (a), ( b ) and (c) of S. 39 (1) only deal 
with the circumstances justifying a transfer of 
the decree and do not necessarily define the 
powers of the transferee Court. Unless there is, 
in the order of transfer, any express limitation 
of the purpose for which the transfer is made, 
there is no reason to limit the powers of the 
Court to which the decree is transferred for exe¬ 
cution. The mere fact that a decree is transferr¬ 
ed to another Court for execution on the ground 
that the judgment-debtor has immovable pro¬ 
perty within the jurisdiction of the transferee 
Court is no ground for holding that that Court, 
after the sale of those properties has no jurisdic¬ 
tion to entertain an application to execute the 
decree by arrest of the judgment-debtor, at any 
rate, when that Court has not sent any report of 

execution under S. 41, C. P. Code. An applica- 
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tion'made to the transferee Court for arrest 
under such circumstances is one made to a “pro¬ 
per Court” within the meaning of Art. 182 (5) of 
the Limitation Act, so as to be a step-in-aid. 
( Varadachanar , /.) Abdul Hafiz Saheb v 
Abdul Sukkur Saheb. 176 I.C. 327=11 R M 
*61=46 L.W. 565=1937 M.W.N. 1086=AIR 
1938 Mad. 27=(1937) 2 M.L.J. 602. * ' ’ 

--—S. 39 (i) (b)— Transfer of decree for exe¬ 
cution—Fresh application to transferee Court — 
Necessity. 

Where an application for execution is made to 
the Court which passed the decree, that Court 
will transmit the same to the Court where the 

immovable property sought to be sold is situate 
along with the other papers required by 0.21, 
R. 5 or R. 6 , Civil Procedure Code, and then the 
latter Court will make an order for sale. It is 
not necessary in such a case to have a fresh appli¬ 
cation for execution before the Court where im¬ 
movable property sought to be sold in execution 
is situate. (5. K. Ghose and Edgley, JJ.) 
Amarendra Nath Mullick v. Balai Chand 
Ghatak. 162 I.C. 777=8 R.C. 652=A.I.R. 1936 
■C&l. 267* 

-S. 39 ( 1 ) (b)— Transfer under—Execution 

tn transferee Court—If limited to execution 

against judgment-debtor who satisfies that condi¬ 
tion. 

Where the condition justifying transfer is that 
set out in S. S9, sub-S. (1) (b), the intention of 
b. 39 is that execution should be limited to exe¬ 
cution against the judgment-debtor who satisfies 

that condition. To hold that a judgment-creditor 

may obtain an order for transfer on the ground 
that one judgment-debtor has no property within 
the local limits of the Court which passed the 
decree, and has property within the local juris¬ 
diction of another Court, and may then execute 
•the decree through such other Court not against 
that judgment-debtor but against another judg- 
ment-debtor who does not fulfil that condition is 
absurd. ( Panckridge , /.) Chhatrapat Singh 
v. Kharaj Singh. 63 Cal. 1210=168 I C 391 — 

$ R.C. 817=A.I.R. 1936 Cal. 521. * 

39 (1) (c )—Court passing mortgaqe 

■f A*/ n/t / /I D ± - 7 I » . ^ 
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^; rb, . tr J . t ' on . Act A an<1 was sent to a place to which 
j *h e ^ rbl tnition Act did not apply, there would be 

I , 1 ° £°f com P ebent ^ try the original suit and 
therefore no Court competent to execute the 
decree. This could hardly be the meaning or 
intention of the Legislature. (Dalip Singh J ) 
Radha Kishan Rup F.al v. Bombay Co , Ltd 
AMRtTSAK. I.L.R. (1939) Lah. 551=183 IC 
241=12 R L. 105 (1 >—41 PLR 774—A T P 
1939 Lah. 258. ’ * 


T77e S cufe~Te7t TranSferee ^‘-Competency 

■ J he words ‘of competent jurisdiction’ clearly 
indicate, that the competence of a Court to exe¬ 
cute a particular decree, must be determined by a 
reference to its competence to try a suit of 
similar valuation in which the decree sought to 
be transferred was passed. ( Iqbal Ahmad J ) 
Sita Ram Ra! *. Madho Prasad^ ILR (1939) 
All. 97=180 I.C. 403=11 R A 459-19^ a w 
^(H.C.) 763=1938 A.L.* 1 llfegliAft 


——S. 39 (d )—Decree directing sale—Execu¬ 
tion by removal of obstruction. 

Provisions of Cl. (d), S. 39, have not to be con¬ 
sidered at all where the decree directing sale is 
to be executed not only by sale of property but 
by removal of obstruction. (Davis, J C and 

Co h \ a ™ J ' C i\?\ 1T1Sn lNDr o A Steam Navigation 

i'n' & Co. 30 S.L.R. 290 

2 j^l 1 C * 524 —8 R.S. 149=A.I.R. 1936 Sind 


decree for sale—Power to sell property outside 
territorial jurisdiction. 

The word ‘may’ in S. 39, C. P. Code, does not 
mean ‘must’, but implies a discretion in the 
Court. Sub-S. (1) (c) of that section does not, 
therefore, oust the jurisdiction of the Court 
which had passed a decree for sale in a mortgage 
suit to sell any portion of the mortgaged property 
or any independent item situated outside its 
territorial jurisdiction, it having had jurisdiction 
4o entertain the suit and to pass the decree by 
reason of part of the mortgaged property or 
some other items of mortgaged property being 
within its territorial limits. . (Mitter and 
Khundkar , JJ.) Sakti Nath Roy Choudhury v. 
'Registered Jessore United Bank. Ltd. I.L R 
(1939) 1 Cal. 493=70 C.L.J. 47=184 I.C. 786= 
43 C W.N. 453=A I.R. 1939 Cal. 403. 

-S. 39 (2)— "Competent jurisdiction ”— 

Meaning of. 

The words “competent jurisdiction” in S. 39 (2) 
refer to territorial and pecuniary jurisdiction to 
■deal with the decree and do not mean competency 
to try the original suit; otherwise it would follow 
that where an award had been filed under the 

Q.. D.—65 


S. 39 ( 2 ) (d)— Small Cause Court transfer- 
rtng execution application to its regular side— 

perty C * l ° n *° P roceed against immovable pro - 

It is a principle of the interpretation of statutes 
that where a list of certain circumstances in 
which a particular act can be done is followed bv 
a general clause, that clause must be interpreted 
as referring to circumstances ejusdem generis as 
those which have been recited in the forecoine- 
clauses. Sub-cl. ( d) of S. 39 must be interpreted 
on these principles and it was not intended bv the 
Legislature that this sub-clause should be utilized 
in order that a Court should proceed in execution 
in a matter which was not otherwise permitted by 
law. The Legislature has provided in various 
ways that a Small Cause Court shall have no 
jurisdiction over immovable property. Hence a 
Small Cause Court cannot by transferring execu¬ 
tion application to its regular side under S 39 
confer upon itself jurisdiction to proceed against 

<P r ° P , e p ty - (A ‘ mo ” d - JC. and Mir 
IC 127-11 SiTAL Ram j Thakur Das. 178 
70 121 — 11 R- Pesh. 47=A.I.R. 1938 Pesh.; 

17Z^L AQ T De ? rees i nt f° rexecution to Court 
tions ^ provmce — Law governing such execu- 

Where a decree of a Court of one province is 
transferred to a Court in another province, for 
purposes of execution, according to S. 40, C. P. 
Lode, the rules governing executions in the latter 
province are the rules which would apply to exe¬ 
cutions of decrees sent from anywhere outside 
that province. ( Addison and Din Mahomed , //.) 
Murli Dhar v. BashesharLal Moti Lal I L 
R. (1938) Lah. 264=177 I.C. 487=11 RL iw 
(2) =40 P.L.R. 14=A.I R, 1938 Lah. 126. ‘ * 
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-S. 41— Certificate under—Effect of — Certi-l 


ficate sent erroneously and prematurely to Court 
which passed decree—Transferee Court retaining 
copy of decree and intending to take further pro¬ 
ceedings in execution—Jurisdiction to further 
execute decree —If ousted. 

The mere sending of a certificate by the trans¬ 
feree Court to the Court which passed the decree, 
under S. 41, C. P. Code, does not ou^t the juris- 
diction of the transferee Court to further execute 
the decree. Where the transferee Court retains 
the copy of the decree and intends to take further 
proceedings in execution, but prematurely and 
erroneously sends a certificate un-ler S. 41 to the 
Court which passed the decree, it cannot be said 
that it ceases to have any jurisdiction to execute 
the decree. ( Sennet, J.) Jwala Prasad v. Sri 
Thakur Dwarka Dhishji. 170 I C. 28=1937 
A L.R. 641=10 R A. 102=1937 A.L.J. 393=1937 
A.W.R. 385=A.I.R. 1937 All. 474. 

—— S. 41— Jurisdiction of the transferee Court 
—When terminates—Striking off of execution 
application—Effect. 

S. 41 of the C. P. Code states that the Court to 
which a decree, is sent for execution shall certify 
to the Court which passed it, not merely that it 
shall make an order that such a certificate shall 
be prepared. Where a transferee Court on the 
application of the decree-holder to strike off the 
execution in part satisfaction, did order it to be 
struck off and directed that the result be com¬ 
municated to the Court which sent the decree, 
does not thereby put an end to its jurisdiction, 
for the order does not amount to a certificate as 
contemplated by S. 41, C. P. Code. ( Bennet and 
Verma, JJ.) Ram Babu v. Sanwal Das. 176 
IC 412=11 R.A. 105=1938 A.L.R. 617=1938 
A.L.J. 553=1938 A.W.R. (H.C.) 371=A.I.R. 
1938 All. 412. 

- S. 41 —Requirements — Compliance with — 

Sufficiency. 

Where a transferee Court dismissed the execu¬ 
tion case pending before it and directed that the 
Court passing the decree should be informed and 
a certified copy of this order was actually filed in 
the latter Court together with the decree-holder’s 
petition in which he asked that his decree should 
be transferred to another Court for execution. 

Held, that this was sufficient compliance with 
the requirements of S. 41, C.P. Code. ( Costello. 
Ag. C.J. and Edgley, J.) Krishna Prosanna 
Lahiri v. Sarojini Debt. I.L.R. (1937) 2 Cal. 
734=174 I.C. 12=10 R.C. 633=41 C.W.N. 1243 
=66 C.L.J. 216=A.I.R. 1937 Cal. 557. 

-- S. 41— Scope—Certificate under—What am¬ 
ounts to—Arrangement in transferee Court be¬ 
tween decree-holder and judgment-debtor—Time 
given to latter to pay up certain amount in full 
satisfaction—Attachment kept alive and decree- 
holder having liberty to proceed to execute for 
whole amount on default—Report sent by Court 
to transferor Court relating true facts—Juris¬ 
diction of transferee Court to execute—If termi- 

*°Where the Court to which a decree has been 
transferred for execution has neither executed 
the decree nor finally failed to execute the decree, 
it does not cease to have jurisdiction to execute 
the decree merely because it sends a report, to the 
transferring Court of the true facts about an 
arrangement between the parties under which the I 
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judgment-debtor is given time to pay up an 
amount to the decree-holder in full satisfaction,, 
the attachment being at the same time being kept 
alive and the decree-holder being at liberty to re¬ 
cover the full amount by execution on default of 
such payment. Such a report is not properly a 
certificate under S. 41, C. P. Code, which would 
operate to re-transfer the jurisdiction for execu¬ 
tion of the decree from the transferee Court ta 
the transferor Court. There is no necessity for a 
report of this kind at all; it is only if such circum¬ 
stances as are referred to in S. 41, C. P. Code,, 
exist and a certificate is sent relating those 
circumstances that the transferee Court does 
cease to have jurisdiction. ( Niamatullah and 
Allsop, JJ.) Shiva Dayal Mal v. Ratf.shwar 
Prasad. 172 I.C. 753=10 R.A. 424=1938 A.L. 
R. 424=1937 A.W.R. 910=1937 A.L.J. 1168= 
A.I.R. 1937 All. 766. 

S. 41 —Transferee Court sending certificate 


of non-satisfaction to central Court—Latter not 
transmitting it to decretal Court—Application for 
execution in decretal Court—Maintainability. 

The transferee Court sent a certificate of non¬ 
satisfaction to the central Court for communica¬ 
tion to the decretal Court. But the central Court 
did not transmit it to the decretal Court, which it 
was required to do. An application for execution 
presented to the transferee Court was returned 
on the ground that the proper Court to entertain 
it was the decretal Court, and the application was 
then presented to the decretal Court. 

Held, that the transferee Court had no seisin of 
the case and the application was maintainable in 
the decretal Court. ( Mitter and Khundkar, JJ.) 
Tatindra Kumar v. Ramesh Chandra. 43 C.W. 
N. 412. 

-— - —S. 42—Executing Court—Powers of—If 
limited or controlled by S. 39 (1) (a), ( b ) and (c) 
—Purpose of transfer—If limits powers of trans¬ 
feree Court. See C. P. Code, Ss. 39 (1) (a) , (b) 
and ( c) and 42. (1937) 2 M.L.J. 602. 

- —Ss. 42 and 145—Execution of decrees 

against surety—Jurisdiction of transferee Court. 

The transferee Court has jurisdiction to execute 
the decree against the surety but it should in the 
first instance issue notice to him to show cause 
why this should not be done. ( Addison , /.) 
Rahim-Ud-Din v. Murli Dhar. I.L.R. (1938) 
Lah. 624=177 I.C. 879=11 R.L. 372=40 P.L.R. 
530=A.I R. 1938 Lah. 593. 

-S. 42— Powers of transferee Court — Ques¬ 
tion of liability under O. 21, R. 50 (2)— Jurisdic¬ 
tion to decide. 

A decree against a firm was transferred for 
execution to another Court. Decree-holder, want¬ 
ing to execute the decree against third persons 
alleged to be liable under the decree, presented a 
petition to the executing Court under O. 21, R. 50 
(2), C. P. Code, for leave to proceed against such 
other persons. 

Held, that S. 42 which conferred powers on 
Court executing a decree did not confer on the 
executing Court power to decide questions under 
R. 50 of O. 21, because R. 50 dealt with determina¬ 
tion of the liability of a person before proceedings 
in execution were commenced. Hence only the 
Court which passed the decree could decide the 
question under 0.21, R. 50 (2), and petitions 
should be presented to that Court and not to the 
executing Court. ( Almond , J.C .) Mohan Lal 
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v. Rajput Hosiery Works, Sialkot. 171 I.C. 
779—10 R.Pesh. 34=A.I.R. 1937 Pesh. 96. 

7 -S. 42 and O. 21, Rr. 95 and 97— Property 

in Karachi Court's jurisdiction sold in execution 
by Bombay High Court — Decree-holder auction- 
purchaser obstructed in possession—Decree sent 
for execution to Karachi Court—Power of Kara¬ 
chi Court to remove obstruction. 

In execution of a decree of the Bombay High 
Court against a firm certain properties within 
jurisdiction of the Karachi Court were sold and 
purchased by the decree-holder. The auction- 
purchaser was however resisted in possession 
thereof. The decree was then sent for execution 
to the Karachi Court. 

Held, that once it was proved that removal of 
obstruction was part of the execution of the 
decree, the High Court was not debarred from 
removing it merely because it did not pass the 
decree or sell the property. (Davis, J.C. and 
Mehta, A.J C.) British India Steam Navigation 
Co., Ltd. v. A M. Jiwanjee & Co. 30 S.L.R. 290 
= 161 I.C. 524=8 R.S. 149=A.I.R. 1936 Sind 

-S. 42— Small cause decree transferred to 
Sub-Judge with small cause powers—Application 
filed for execution against immovable property — 
Sub-Judge, if exercises small cause or original 
jurisdiction. 

Where a Small Cause Court decree is transfer¬ 
red for execution to a Subordinate Judge having 
small cause powers, and the application for exe¬ 
cution is primarily an application to execute the 
decree against the immovable property of the 
judgment-debtor, the Subordinate Judge in deal¬ 
ing with it acts in the exercise of ordinary juris¬ 
diction and not in the exercise of his small cause 
jurisdiction, and his order is, therefore, subject 
to the ordinary rules in respect of appeals as pro¬ 
vided by S. 42, C. P. Code. ( Edgley , /.) Abinash 
Chandra v. Bibhuti Bhusan. 44 C.W.N. 587. 

-S. 42— Transferee Court—Power to consi¬ 
der question of limitation. 

The Court to which a decree is transferred for 
execution has no jurisdiction to go behind the 
order transmitting the decree and decide whether 
the application for transfer was within time or 
not, and whether the execution of the decree is 
barred by law by reason of the invalidity of the 
order of transmission, although such Court is not 
only competent, but bound to consider whether the 
application for execution made to itself is in time 
or not. 14 R. 550, Appr. ( Mya Buand Mackney , 
JJ.) Kannappa V. Ishaar Singh. 1937 Rang L 
R. 287 = 173 I.C. 160=10 R.R. 316 = A.I.R. 1937 
Rang. 477. 

S. 42— Transferee Court—Power to consi¬ 


der question of limitation. 

Although the executing Court to which a decree 
has been transferred for execution has jurisdic¬ 
tion to decide whether the application to it is 
barred by limitation or not, it cannot, in consider¬ 
ing the question of limitation, look further back 
than thfe order transferring the decree of the 
Court which passed the decree; for an order 
transferring a decree is a step-in-aid of execution 
and consequently provides a starting point for a 
fresh period of limitation. If the judgment- 
debtor desires to question the order transferring 
the decree then the proper course for him is to 
apply to the transferee Court under O. 21, R. 26, 
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C. P. Code, for a stay of execution to enable him 
to make the necessary objecti n in the Court 
transferring the decree. ( Dunkley , /.) Artundas 
Bisumel v. U Ka Ya. 14 Rang. 550=163 I C 
403=9 R.R. 17=A.I.R. 1936 Ran|. 271. * 

-S. 4 2—Transferee Court—Power to stav 

execution . * 

The expression “powers in executing such 
decree in o. 42 means 4 powers in carrying out 
the purpose of executing such decree/' Although 
an order staying an execution may be passed while 
a Court is engaged in executing a decree, yet a 
power to order stay in execution cannot be held to 
be a power exercised to carry out execution of a 
decree^ Power to stay execution is not included 
in S. 42 It is the duty of the Court to which a 
decree has been sent for execution to execute that 
decree. It has the powers necessary for that 
purpose, but it certainly has not the power to 
refuse to execute the decree even for a short 
period save and except in the circumstances set 
out in O. 21, R. 26, Civil Procedure Code. The 
executing Court has no jurisdiction to pass an 
order purporting to be passed under O. 21, R. 29 
staying execution of a decree which has been 

transferred to it for execution by other Court, 

merely on the institution of a suit before it by the 
judgment-debtor for a declaration that the decree 

passed against him is null and void having been 

obtained by fraud 60 Cal. 1119, Diss. from. 

(Mackney, J.) M. P. L. Chettiyar Firm v. Van- 

a P ? A t, Chettiyar. 162 I.C. 865=8 R.R. 596= 
A.I.R. 1936 Rang. 184. 

~44—Notification under—Decree of 
Native State—Execution in Burma after separa¬ 
tion—Law as to. See Government of Burma 
(Adaptation of Laws) Order, Para. 9 and 
Government of Burma Act, Ss. 144 and 149 
1938 Rang.L.R. 463=A .I.R. 1938 Rang. 352. 

- S. 44—Notification under—Effect of— 

Decree of Court of Native State transferred to 
British Indian Court—Position and powers of 
latter Court—Jurisdiction to decide whether 
Native State Court is competent to pass decree. 
See C. P. Code, Ss. 13 and 44. 40 C.W.N. 591. 

■S. 46— Money attached under precept — Pay¬ 


ment to another decree-holder who attaches it 
after two months — Validity. 

When money is attached in execution of a 
decree it cannot be paid over to another decree- 
holder who subsequently attaches it, but when 
money is not attached in execution of a decree 

^*.5* n d* r j ,n , P ur suance of a precept under 
b. 46, C. P. Code, the effect of which is limited 
only for two months, after which period the 
attachment no longer exists, the money attached 
under a precept can be paid over to anther decree- 

—iol? t t° n^ s ?? uentIy attaches it. 161 I.C. 418 
— .935 Lah. 914, Reversed. (Jai Lai, J.) Gurdial 

?I NG ? Khazan Chand. 163 I.C. 374=9 R.L. 

13=A.I.R 1936 Lah. 486, 

* ’S* 46 —Object of—Indefinite order making 

permanent attachment—Validity. 

. The object of S. 46 is to attach property of the 
judgment-debtor in another Court in order to 
prevent the judgment-debtor from alienating or 
otherwise dealing with it to the detriment of the 
decree-holder till proper proceedings for the sale 
of the property in pursuance of an application for 
execution can be taken, and it is for this reason 
that the effect of an attachment in pursuance of a 
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precept is limited to two months and power is 
given to the Court which passed the decree to 
extend this period of two months in order to 
meet contingencies which may arise due to the 
delay in transferring the decree to the Court to 
which the precept has been sent. An indefinite 
order stating that an attachment is made perman- 
ently is not one contemplated by S. 46. (Jai Lai, 
J.) Gurdial Singh v. Khazan Chand. 163 I.C. 
374=9 R.L. 13=A.I.R. 1936 Lah. 486. 

-S. 47. 

Appeal. 

Applicability. 

Bar of suit. 

Construction 
Defence to suit. 

Executability of decree 
Executing Court. 

Execution, discharge or satisfaction of 
decree. 

Execution proceedings. 

Necessary parties. 

Parties and representatives. 

Parties to suit. 

Question relating to execution. 

Question relating to satisfaction. 
Representative. 

Scope. 

Appeal. 

S. 47— Appeal—Adjournment of sale to 


- - f f — / — « J V14»U » 1/ 

enable sanction of Chief Commissioner being 
obtained—Nature of order—If appealable. 

Where an execution sale is adjourned to enable 
the sanction of the Chief Commissioner being 
obtained under S. 17 of the Ajmer Government 
Wards Regulation, the order is not merely one 
for stay of execution. It is an order refusing 
execution unless some condition is complied with 
and is therefore appealable. (D. R. Norman.) 
Beni Prasad v. Sarfraz Ali. 1939 A.M.L.J. 85. 

-Ss. 47 and 115 — Appeal—Amendment on 

application under Ss. 151 and 152—Appeal if lies 
— Revision, competency. 

Where the order amending a decree for a 
certain sum is not passed in execution proceed¬ 
ings but on a separate application under Ss. 151 
and 152, the application does not fall under S. 47 
and no appeal from the order is competent. But 
the mere fact that the order amending the decree 
is not itself appealable and the mere fact that an 
appeal could be presented from the amended 
decree is no bar to the entertainment of a revi¬ 
sion petition of the order in question, if it is 
assed without jurisdiction. ( Bhide,J .) Mittf.r 
en-Ganeshi Lal v. Kalyan Rai. 178 I C 677> 
=11 R.L. 483=A.I.R. 1938 Lah. 4. # 

-S. 47 — Appeal—Appeal by judgment-debtor 

against surety—Competency. 

P obtained a decree against M. The amount of 
decree was paid by M. On appeal the decree in 
favour of P was set aside by the High Court and 
M applied to the executing Court praying that P 
should be ordered to repay the amount received 
by him under the decree. It was also stated that 
one B had stood surety for P and that the execu¬ 
tion should issue against him also. B denied 
•having stood surety for P. The executing Court 
held that he didtiot stand surety and dismissed the 
application as against him. M did not appeal to 
the High Court against this decision but P went 
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on appeal on the ground that the executing Court 
should haye held that B was a surety. 

Held, that no appeal was competent on behalf 
of P the judgment-debtor, as against B, the 
surety. By getting a decision against B so far as 
the question of suretyship was concerned P could 

n °JhTT^ el iM, t ?x tak ?, out ex ^cution against B. 
Abdul Rashid, J.) Mathra Das. Puri v 

1939 I Lah R 137 R ° F Lahore Municipality. A.I.r! 

4 7 Appeal—Application for enquiry as 
to how much money was due from judgment- 
debtor—Application referring to S. 151 in the 
heading—Order on—Appealability. 

q Tcf an a PPlication refers to 

. 1 * )1 » Y* f • Code, in the heading is not conclu¬ 
sive and the Court must look to the substance of 
the application in order to do substantial justice 

between the parties. An application asking the 
Lourt t° enquire how much money was due by 
t ie judgment-debtor, though purporting to be one 
under b. 151, is in reality and substance an appli¬ 
cation under S. 47, C. P. Code, as it relates to a 
matter touching the discharge or satisfaction of 

the decree. The order of the executing Court on 
such an application is, therefore, appealable, 
especially when the Court does not purport to act 
under S. 151 and in fact, there is no suggestion in 
the order that it was acting under the provisions 
of * a t section. ( Agha Haider ,/.) Bur Singh 

fifi9 ANJ A U T M D N iSOHAL 161 I.C. 21=8 R.L. 

j 47— Appeal—Application for transfer of 

decree Order on objection opposing transfer . 

An application to the Court which passed the 
decree for transfer of decree is an application 

relating to execution of a decree. The Court to 

which the application for transfer is made does 
not merelv function as a post office but it has 
judicial duties to perform It is required by 
statute to exercise judicial discretion. An objec¬ 
tion raised by a judgment-debtor opposing the 
transfer will be an objection relating to execu¬ 
tion of the decree. The words “relating to 
execution of the decree” used in S. 47, are wide 
enough to cover the case. An order passed on 
such objection is an order coming within the 
scope of S. 47 of the Code and is therefore 
appealable. (Mttter and Mohammad Akram. //.) 
Manmatha P al v. Sarada Prosad. 187 I.C. 67 
=12 R.C. 539=A.I.R. 1939 Cal. 651. 

---S. 47 and 0.21, R. 90—Appeal—Applica¬ 
tion to set aside sale compromised on certain 
terms Sub-Judge setting aside sale holding that 
judgment-debtor had complied with terms of 
compromise—District Judge on appeal setting 

< \ s r . . °. rde ' °f Sub-Judge—Second appeal — 
Maintainability. 

. An application by the judgment-debtor for set¬ 
ting aside the sale under O. 21, R. 90 C. P. Code, 
was compromised on condition that the sale 
would be set aside without any evidence if the 
judgment-debtor paid the decretal amount within 
a certain date and that in case of default' by the 
judgment-debtor, his application would be dis¬ 
missed and the sale confirmed without any evi¬ 
dence. Subordinate Judge set aside the sale 
holding that the judgment-debtor had complied 
substantially with the terms of compromise. On 
appeal by the decree-holder auction purchaser, 
the District Judge set aside the order of the Sub- 
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ordinate Jud ge setting a side the sale. He, how¬ 
ever did not confirm the sale but ordered the 
case for setting aside the sale to be heard on 
merits as he was of opinion that the compro- 
mise was not binding on the judgment-debtor. 

Held, that the order of the District Judge was 
not an order under S 47, C. P. Code, and con¬ 
sequently a second appeal to the High Court was 
not maintainable ( Nazim Ali and R. C. Mitter 
Jj.) Ra ^haraman Saha v. Makhom Lal Gan- 

1 c »”=■» *•=• 

h/t j 47 Appeal—Application under S. 19 
Madjas Agriculturists' Relief Act-Order on- 
Appealabihty. 

A n ordc on an application under S. 19 of the 
Madras Agriculturists’ Relief Act, made while 
no proceedings in execution are pending is not 
appealable. It cannot be considered to be a ques¬ 
tion under S. 4/, C. P. Code, in the absence of 
any execution proceedings. (Burn and Stodart, 
\lr\j Subba»aidu. In re. 50 L.W. 537=1939 M 
W N. 1160 (1) = (1939) 2 M.L.J. 609 (1). 

47 —Appeal Application under S. 20, 
Madras Agriculturists 1 Relief Act-Order on— 
Appealability. 

An order passed on an application under S. 20 
of the Madras Agriculturists' Relief Act is not 
an appealable order under S. 47, C. P. Code. The 
question which arises under S. 20 is a question 
which arises between the executing Court and 
the applicant and not a question between the 
parties lo the suit. (Burn and Stodatt, JJ ) 
Swaminatha Odayar v. Srinivasa Iyer. 186 
fw 4 fi 4 i =1 ? T * M ’ 629 =^1939 M.W.N. 910=50 

L J V 495 1 ~ A I R * 1939 Ma<3 ‘ 942=(1939 > 2 M * 

^ 1 • • j since framed make orders on 

apphcat.ons under Ss. 19 and 20 of Agriculturists 
Relief Act appealable.] 

——S. 47—Appeal— Application under S. 23 of 
Madras Agriculturists' Relief Act—Order on— 
Appealability. See Madras Agriculturists' 
Relief Act, S. 23. 1939 M.W.N. 735 (2). 

s. 47— Appeal— Application under O. 21, 

R. 2 Order holding that it is time-barred — Ap¬ 
peal. r 

An order by the executing Court holding that 

an application under O. 21, R. 2, C. P Code is 
time-barred, falls within S. 47, C. P. Code, and an 
appeal therefrom is competent. ( Lokur J) 
Narayan Dattatraya v. Murlidhar Punam- 
chand. 183 I.C 419=12 R.B. 100=41 Bom L 
R. 417=A.I.R. 1939 Bom. 255. * ’ 

--S. 47— Appeal—Appointment of Commis¬ 
sioner to take accounts in execution—Order 
giving directions to Commissioner as to taking of 
accounts — Appealability. 

. An order by the executing Court giving direc¬ 
tions to a Commissioner appointed in the execu¬ 
tion proceedings to investigate and take accounts 
as to certain amounts payable to the parties and 
directing him to complete the investigation in the 
light of the directions given, is not appealable 
under S. 47, C-P Code. It is in the nature of an 
interlocutory order and not a final order, and 
therefore there can be no appeal from it. It is 
only when the final order is passed after the Com¬ 
missioner makes his report acting upon the in¬ 
structions given to him lhat there can be an 
appeal. (Harries, CJ. and Fazl Ali, J.) Prabha- 
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Lila Singh - 12 R.P. 428=185 I C 
267=20 Pat.L.T. 796=A.I.R. 1940 

Rat. 75. 

: S. 47—Appeal—Assignment of decree after 

its attachment—Assignee applying to execute 
decree—Objection by attaching creditor who is 
also the judgment-debtor, under S. 64 and 0.21, 
R. 5^—Order dismissing the objection—Second 

?85I a A CP * Cor)E * °- 21 ’ Rr 16 AND 53, 

1936 A.W.R. 1167=A.I.R 1937 All. 63. 

*77 47— Appeal — Attachment — Judgment- 

debtor claiming attached land as debutter— Order 

on objection—Appealability—O. 21, R. 58— 

Reversal of order oil appeal — Revision . 

O. 21, R. 58, C. P. Code must be held to apply in 
all cases where the judgment-debtor objects to an 
attachment not in his personal capacity, but in a 
representative capacity. Where a judgment- 
debtor objects to the attachment on the ground 
that the attached property is debutter and that he 
holds it not in his private or persona] capacity, 
but as shebait on behalf of a deity to whom the 
property has been dedicated in consideration of 
his performing certain services to that deity, the 
objection falls under 0.21, R. 58, C. P. Code; 
and not under S. 47. No appeal therefore lies 
against the order passed on the objection. If an 
appeal is entertained against the order and 
allowed, it is without jurisdiction, and the order 
on appeal is liable to beset aside in revision. 
Uantes, J .) Barari Co-operative Bank, Ltd. v. 
Singheswar Jha. 163 I C- 397 (1) = 9 R P 5= 

17 PatL.T. 810=1936 P.W.N. 195=A.I.R. i936 
Pat. 256. 

*" S. 47 Appeal — Auction-purchaser — If 
necessary party. 

. The auction-purchaser is not a necessary party, 
in a proceeding arising under S. 47, C. P. Code 
as between the parties to the suit; nor is his non¬ 
joinder in an appeal from an order in such pro¬ 
ceedings fatal to it. (Grille and Niyogi, JJ.) 
Azhar Hussain v. Mohammad Shibli. I.L R. 
(1939) Nag. 548=187 I.C. 791 = 12 R.N. 309= 
1939 N.L.J. 270=A.I.R. 1939 Nag. 183. 

’ S. 47— Appeal — Auction-purchaser, if 
necessary party. 

An objection to attachment under S. 47, C. P* 
Code, by the legal representative of the judgment- 
debtor was dismissed and the property was then 
put to sale and purchased by a third person in 
auction-sale. In appeal from the order of dis¬ 
missal of the objtction, the auction-purchaser 
was not added as a respondent. 

Held, that the auction-purchaser was not a 
necessary party to the appeal, as his right came 

into existence after the matter had been decided 
by the trial Court. (JaiLal, J.) Nabj Bakhsh 

?• i DA - 174 I c - 320=10 R L. 551=A.I.R. 1937 
JLan. 263. 

7 T ?• 4 ?— Appeal—Award under Co-operative 
Societies Act—Execution by Civil Court — Pro¬ 
ceedings set aside-Order under S. 151, C.P. 
Code, remitting award for rectification — Appeal — 
Revision. 

Where the execution proceedings taken in the 
Civil Court in pursuance of an award under the 
Co-cperative Societies Act are set aside, and the 
Court passes an order under S. 151, C. P. Code, 
remitting the award to the arbitrator for rectifi¬ 
cation of certain errors therein, the order is not 
one falling under S. 47, C. P. Code, and is there- 
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fore not appealable. The order being one which 
the Court has no jurisdiction to make under the 
Co operative Societies Act and the rules framed 
thereunder, the matter falls under S. 115, C. P. 
Code, calling for interference in revision. (Me 
Nair, J.) Nilmani Maityv. Kumar Narayan 
Jana. 164 I.C. 802=9 R.C. 284=40 C.W.N. 
89. 

S. 47— Appeal—Decision on application 
under O. 34. R. 5. 

The decision of an executing Court on an appli¬ 
cation under O. 34, R. 5, C. P. Code, falls within 
the purview of S. 47. C P. Code, and is appeal- 
able. (Addison and Abdul Rashid, JJ.) Surat 
Bhan v. Allahabad Bank. Delhi. 164 I.C- 53 
=9 R.L. 75=38 P.L.R. 259=A.I.R. 1936 Lah. 
562. 


-S. 47— Appeal — Decree—Execution for sum 

less than that mentioned in decree after reduction 
under S. 15, Bihar Act (/X of 1938)— Appeal—If 
lies. 

Where the Court refuses to execute the decree 
for the sum mentioned in it, and proceeds to 
execute it only after reducing the amount of the 
decree in accordance with the direction in S. 15 of 
the Bihar Restoration of Bakasht Lands and Re¬ 
duction of Arrears of Rent Act of 1938, the 
matter falls under S. 47, C. P. Code, and an appeal 
lies against the order. ( Khaja Mohamed Noor 
end Chatterji, JJ.) Razaur Rahman v. Udit 
Singh. 18 Pat. 694=20 Pat L.T. 492 = 1939 P. 
W.N. 530=185 I.C. 135=12 R.P. 303=A.I.R. 
1939 Pat. 570. 

“ ’S. 47— Appeal—Decree against legal repre¬ 

sentatives of deceased—Execution against his 
property—Application under S. 151 by posthu¬ 
mous son to be brought on record as legal repre¬ 
sentative—Order rejecting—Appeal—Revision 

Where an application under S. 151 is filed on 
behalf of a posthumous son of a person, against 
whose property a decree obtained against his legal 
representatives is sought to be executed, praying 
that he should be brought on record as one of 
the legal representatives of the deceased, and that 
the sale of the property should be stayed till the 
application is granted, the question raised in the 
®PP*l ca t lor ] does not fall within the purview of 
S. 47 as it is not a question arising between 
parties to the suit, and an order refusing such 
application is not a decree. Hence no appeal lies 
from it, nor is such order open to revision being 
merely an interlocutory order and there being no 
case decided. (Davis, J.C. and Lobo, AlC) 
Esar Haji Abubakar v. Jimabai. 30 S.L.R. 
170=165 LC. 305 (2)=9 R.S. 96=A.I.R. 1936 
Sind 166. 


7"-S. 47— Appeal—Decree-holder directed to 

file a petition for appointment of guardian of 
minor judgment-debtor— Failure of decree-holder 
-to comply with order—Dismissal of execution 
. petition—Second appeal. 

- An order dismissing an execution petition for 
failure of the decree-holder to comply with the 
order of the Court directing him to file a petition 
and affidavit for appointment of a guardian of a 
minor judgment-debtor, is one under S. 47, C. P. 
.Code, and a second appeal is competent against 
-'such an order. (Nasim Ali and R.C. Milter, JJ.) 
iBrojendra Kishore Roy Chaudhury v. Sham- 
Serali. 41 C.W.N. 531=1.L.R. (1937) 2 Cal. 
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127=171 I.C. 435=10 R.C. 268=A.I.R. 1937 
Cal 259. 

-S. 47 and Sch. II, para 21 (2)— Appeal _ 

Decree under Sch. II, para. 21 (2)—Question re¬ 
lating to its execution — Appeal , if lies from deci¬ 
sion. 

When a decree passed under Sch. II, para. 21 (2), 

C. P. Code, is executed, if any question relating to 

its execution, discharge or satisfaction is raised by 
any of ihe parties to the decree, the determination 
of such a question is a decree within the meaning 
of the Code, and an appeal is therefore com¬ 
petent from the order deciding the question. 
(Nasim Ali and Ran, JJ.) Brindaban Chandra v 
Kiran Bala Devi. 44 C.W.N. 231* 

-S. 47—Appeal—Decree under S. 227, Agra 

Tenancy Act—Execution—Order of Collector in 
— Appeal —Forum—Commissioner or District 
Judge. See Agra Tenancy Act, S. 227. 1936 R. 

D. 197. 

--S. 47— Appeal — Execution — Application by 

judgment-debtor to raise attachment—Order re¬ 
fusing — Appealability. 

An order refusing an application by the judg¬ 
ment-debtor to raise the attachment effected in 
execution is appealable as a decree, as the question 
decided is one relating to the execution, discharge 
or satisfaction of the decree under S. 47, C. P. 
Code. The fact that the order is passed not on 
the execution petition itself but on an application 
by the judgment debtor does not mike any 
difference. (Pandrang Row, J) Palaniappa 
Chettiarz/. Thaivanai Achi. 165 I C. 59=9 R. 
M. 206=1936 M.W.N. 1037=44 L W. 460=A.I. 
R 1936 Mad 812=71 M.L J. 317. 

-S. 47— Appeal—Insolvent judgment-debtor 

—Annulment of adjudication—Execution by cre¬ 
ditor—Objection by person appointed under S. 37 
of the Provincial Insolvency Act to take charge of 
properties—Order on—Appeal and second appeal . 

Quaere: —Whether an appeal or second appeal 
lies against an order on objections to the execu¬ 
tion of a decree against the judgment-debtor 
raised by the person in whom the properties are 
vested by the Court under S. 37 of the Provincial 
Insolvency Act on the annulment of the adjudica¬ 
tion of the judgment-debtor? (R. C. Mitter t J.) 
Abdul Latif v. I. R. Percival. I.L.R. (1937) 1 
Cal. 264=166 I.C. 509=9 R.C. 546=40 C.W.N. 
1229=A I.R. 1936 Cal. 573. 

-S. 47— Appeal — Matter in issue between 

decree-holder and judgment-debtor—Order on — 
Appealability. 

Where a decree-holder who attaches the surplus 
profits of a ghatwal estate raises objections to 
certain items in the estimate of receipts and 
expenditure of the estate, the question is one 
between the decree-holder and the judgment- 
debtor, falling under S. 47, C P. Code, and an 
order passed on such objections is appealable. 
(Rowland and Chatterji . JJ.) Bansidhar Shroff 
v. Ashutosh Df.o. 180 I.C. 8=5 B.R 344=11 
RP. 436=1939 P.W.N. 86=A.I.R. 1939 Pat. 
242. 

- -S. 47 —Appeal—Mortgage bond—Provision 

for instalment payment—Default clause giving 
mortgagee right to sue for ivhdle amount in case 
two consecutive instalments be kePt in arrears — 
Default— Suit for defaulted instalments only — 
Decree—Sale—Objection that sale should not be 
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subject to remaining instalments—Order on — 
Appealability. 

Where in execution of a decree obtained by a 
mortgagee for two overdue instalments under a 
mortgage deed which provides for instalments 
and contains a default clause giving the mort¬ 
gagee a right to sue for the whole amount in case 
of default in payment of two consecutive instal¬ 
ments, the mortgaged property is put up for sale, 
if the mortgagor raises an objection that the sale 
'Cannnot be held subject to the remaining instal¬ 
ments of the mortgage debt, that is a dispute 
between the parties arising out of execution and 
affecting the substantial rights of the judgment- 
-debtor, and the order on such objection is there¬ 
fore appealable. ( Wadsworth, 7.) Subbayy* v. 
Yenkatasubbayya. 50 L.W. 775=1939 M W N. 
1239=A.I.R. 1940 Mad. 296=(1939) 2 M.L.J. 

932. 

-S. 47—- Appeal—Order accepting security 

tendered by judgment-debtor and directing stay 
of execution. 

Where the execution Court accepts a hypothe¬ 
cation bond tendered by the judgment-debtor as 
sufficient security in spite of the objection of the 
decree-holder, and directs stay of execution pro¬ 
ceedings as ordered by the High Court, the order 
of the executing Court is not a final order, but 
merely in the nature of an interlocutory order and 
does not come within the purview of S. 47, C. P. 
Code, and no appeal, therefore, lies against such 
an order. ( Nanavutty and Smith, JJ.) Suraj 
Mohan Dayal v. Sarup Narain. 164 I.C 424= 
9R.C 67=1936 O.W.N. 664=1936 O.L.R. 450 
=A.I.R. 1936 Oudh 369. 


“ S. 47 Appeal—Order allowing amendment 
of execution petition—If “decree”—Appealability. 
See C-^Code, S. 2 (2). 71 M.L.J. 256. 

-S. 47— Appeal—Order bringing legal repre¬ 
sentatives of deceased decree-holder on record in 
execution — Appealability. 

An order on application in execution to bring 
the legal representatives of a deceased decree- 
holder on record falls under S. 47, and is appeal- 
able and provisions of O. 22, Rr. 12, 3 and 4 are 
mot applicable (Davis, J.C. and Tyabji, J.) Gopi- 
bai v. Chuhermal. I.L.R. (1939) Kar 509= 
183 I.C. 717=12 R.S. 71=A.I.R. 1939 Sind 234. 

S. 47— Appeal—Order directing issue of 
warrant for arrest of judgment-debtor. 

An order issuing a warrant for the arrest of a 
judgment-debtor is an order passed under S. 47, 
C. P. Code, and is appealable as a decree. A I.R. 
1924 Lah. 360, Rel. on. ( Skemp , 7.) Sardar 
Khan v. Sundar Singh. 169 I.C. 613=10 R.L 
.25=39 P.L.R. 690=A.I.R. 1937 Lah. 706. 

-S. 47— Appeal—Order directing judgment- 

debtor to be sent to civil jail. 

To arrest and send a j udgment-debtor to a civil 
jail is one of the modes of executing a decree, 
and hence the order to send the judgment-debtor 
to jail on failure to give security comes within 
the purview of S. 47 and is therefore appealable. 
(Ba U . 7.) Tan Kyin Hin v. Ahmed Jamal. 164 
I.C. 459=9 R R. 103=A.I.R. 1936 Rang. 367. 

—;- S. 47 and O. 34, R. 4— Appeal — Order 

directing sale of mortgaged properties in particu¬ 
lar order — If appealable. 

The question whether an order regulating the 
order in which the mortgaged properties are to 
&e sold is an appealable one was held by the 
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Court to be one in which there was divergence of 
judicial opinion and the question was left undeci¬ 
ded at it was unnecessary for the decision of the 
case. (Iqbal Ahmad and Verma, JJ.) Karimul 
Rahman Khan v. Saraswati Sugar Syndicate, 
Lahore. I.L R. (T939) All. 150=182 I C. 493= 
12R.A. 23 = 1939 A W.R. (H.C.) 17=1939 A.L. 
J. 53=A.I R. 1939 All. 314. 

-S. 47— Appeal—Order directing security 

for stay of delivery of possession pending appeal 
—Order by executing Court accepting security — 
If appealable. 

The question whether an appeal lies against an 
order of a Subordinate Court accepting the secu¬ 
rity for stay of delivery as sufficient can arise 
only if the order is passed by the Subordinate 
Court suo motu as a Court of execution, and not 
when the order is passed on a direction from the 
appellate Court. ( Fazl Ali and Madan, JJ.) 
Anand Das v. Ram Bhusan Das. 3 B.R. 663= 
18 Pat L T. 621 = 170 I C. 139=10 R.P. 86=1937 
P.W.N. 216=A.I.R. 1937 Pat. 380. 

--—S. 47— Appeal — Order disallowing plea of 

limit atio'n. 

An order disallowing a plea raised by the judg¬ 
ment-debtor that the execution petition is barred 
by limitation is an appealable decree under S. 47, 
C. P. Code. ( Beasley , C.7. and Stodart , 7.) Rama 
Rao v. Sree Ramamoorthy. 164 I.C. 670=9 R. 

M. 162=1936 M.W.N. 575=44 L.W. 486=A.I. 
R. 1936 Mad. 801=71 M L.J. 388. 

-S. 47— Appeal—Order for repayment of 

purchase-money to auction-purchaser under O. 21, 

R. 93, on sale being set aside — Appealability. 

An order on an application by the auction-pur¬ 
chaser under O. 21, R. 93, C P. Code, for repay¬ 
ment of the purchase-money to him when the sale 
has been set aside does not fall under S. 47; it is 
not a question between the parties to the suit or 
their representatives relating to the execution, 
discharge or satisfaction of the decree, as it has 
no legal effect on the rights and liabilities as 
between the decree-holder and the judgment- 
debtor. Hence the order is not one which is 
appealable. (Leach, C.J. and Somayya, J.) Rama- 
swami Chettiar v. Meyyappan Servai. 188 I. 
C 187=12 R.M. 810=50 L.W. 159=1939 M.W. 

N. 700=A.I.R; 1939 Mad. 740=(1939) 2 M.L.J. 
353. 

-S. 47— Appeal-Order of restitution under 

inherent powers—Order between parties and relat¬ 
ing to execution — Appealability. 

An order passed under the inherent powers of 
the Court is not per se appealable. But if the 
order is in fact an order passed on an application 
made by one party to the suit as against the other 
and relates to the execution, discharge or satisfac¬ 
tion of the decree in the suit, it falls under S. 47 
and for that reason it is appealable. S. 47 only 
provides for the procedure and the forum whereby 
a decision has to be reached. It does not give the 
Court the powers by virtue of which the Court 
decides ; those powers have to be sought elsewhere 
in the C. P. Code, either under S. 144 or S. 151. 
An order for restitution under S. 144 falls under 

S. 47 and is appealable. * Similarly an order 
under S. 151 for something analogous to restitu¬ 
tion made as between the parties would also fall 
under S. 47 and be subject to appeal. S. 47 must 
be held to cover all cases of restitution. ( Wads ¬ 
worth , 7.) Ramireddi v . Satyam. 167 I.C. 356= 
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9R M. 446-1936 M.W.N. 503=43 L.W. 773= 
-A.I.R ^193* Mad. 636. 

Tv 0 47-—Appeal Order on application under 

u '~ l * l< • °y decree-holder auction-purchaser. 

t? oc " rd f/ R as i ed ? n an application under O. 21, 
ic. yz, C. 1 . Code, by a decree-holder auction- 
purchaser is an order under S. 47, C. P. Code, and 
ap p ea ,a b |c as such. 53 Cal. 781 (F.B ), Foil. 
[“g™L H 2 ldar ' J ' ) Kinad Dev v. Partap Singh 

RL - 728=38 PL R - 62 i =air: 

'7—S. 47— Appeal— Order purporting to be 
under 4/, but wrongly made—Matter not fall¬ 
ing under section—Appeal—If barred. 

q V ! hich , purpo r ts . to be made under 

?. * '•'* ** Code, though it is wrongly made as 

being on a plea which ought not to be entertained 
in execution, is still an order under S. 47, and 
‘ therefore is appealable. ( Mockett and Horn-ill , 

Guruswami Pathar. IL. 
?^ (1 « 9 . 37) Mad - 834=1937 M.W.N. 227 (2) = 170 
I C. 86—10 R.M. 131=45 L.W 401—A I R 1937 
Mad. 509=(1937) 2 M.L.J. 37 

S-47—Appeal—Order refusing execution 
and directing the filing of a fresh application— 
Appeal. 

An order directing an applicant to file another 

execution while refusing to execute the decree as 
asked is undoubtedly appealable as a decree 
under S. 47, C. P. Code, and that right of appeal 
is not taken away merely because execution is 
subsequently filed and unsatisfied. ( Middleton , 
J.C. and Almond, A.J.C.) Kripal Singh v. Syf.d 

- S a H ? A o £ AH u 160 IC 812=8 R Pesh - 130 
—A.I.R. 1936 Pesh. 46. 

“ S * ? 7 '-Appeal—Order refusing to execute 
decree Appeal, if can be filed by agent compe¬ 
tent to execute decree. 

Where an agent of the decree^holder is compe¬ 
tent to execute the decree, he is entitled to have 
any objection to execution removed either in the 
executing Court or in the appellate Court. He is, 
therefore, competent to appeal from an order 
refusing to execute the decree. (Jai Lai, J ) 

Devi v. Official Receiver. 164 I C. 463 
—9 R L. 130 (2) = A I.R. 1936 Lah 508. 

o. 47—Appeal—Order rejecting objection 
Q uestlon } }} g legality of issue of warrant—No 
appeal filed against the order—Appeal against 
order in execution which has nothing to do with 

such objection, on the ground that ivarrant was 

illegal — Maintainability. 

Where an objection under S. 47, C. P. Code, 

questioning the legality of the issue of a second 

warrant of attachment was rejecled by an order 
passed on the back of the application, but the 
judgment-debtor did not file any appeal against 
that order, an appeal by him directed against the 

order of the Court in the execution case which 

has nothing to do with such objection, on the 
ground that the issue of a second warrant of 
attachment without a fresh application for execu¬ 
tion was illegal, is not maintainable. (Srivastava 
■and Thomas, JJ.) Hafiz Abdul Razzaq Haji v. 
•Bini Madho Basant Rai. 161 I.C. 393 (1)=8 
R.O. 320=1936 O.L R. 173=1936 O.W.N. 47= 
A.I.R . 1936 Oudh 240. 

7“ 7 "S. 47 —Appeal—Order setting aside sale — 
Notice received by Civil Court under S. 34, Bengal 
Agricultural Debtors Act immediately after 
execution sale—Sale set aside under S. 151. 


C. P. CODE (1908), S. 47. 

Where a Civil Court receiving a notice under 
p* 34 of the Bengal Agricultural Debtors Act 
immediately after the judgment-debtor’s property 
had been sold in execution, passes an order pur¬ 
porting to be made under S. 151, C. P. Code, to 
the effect that the sale should be set aside the 
order in effect is essentially an order which ought 
to be made under S. 47, C. P. Code, and is, there¬ 
fore, appealable. (Edgley, J ) Nibaran Chan¬ 
dra v. Sk. Belatali. 43 C.W.N. 419=A I.R. 
1939 Cal. 334. 

— S. 47 and O. 21, R. 53— Appeal — Order set¬ 
ting aside sale at instance of rival decree-holders 

A and N, decree-holders of G. attaching mort¬ 
gage decree obtained by G against R —Property 
sold in execution of A*s decree against G—N 
objecting to A’s execution—Sale set aside by 
Court—Appeal against said order by A —If com¬ 
petent. 

A and N, decree-holders, attached in execution 
of their decrees against G, the mortgage decree 
obtained by G against R, and property mortgaged 
was sold in execution of A’s decree against G, but 
later on N objected to the execution of A’s decree 
on certain grounds and the Court set aside the 
sale. A appealed against the order setting aside 
the sale to the District Judge but the appeal was 
dismissed by the Court on the ground that no 
appeal lay inasmuch as the question was one bet¬ 
ween rival decree-holders and so no appeal was 
competent as the order could not fall within the 
provisions of S. 47. 

Held, that inasmuch as A attached the mortgag¬ 
ed decree obtained by G, he was the representative 
of G in mortgage decree in view of O. 21, R. 53. 
The order setting aside the sale, even though 
arrived at by the Court on objection raised by N, 
the rival decree-holder, and thus the question 
though between rival decree-holders was one that 
affected the judgment-debtor R, and it was there¬ 
fore one between parties to the suit within the 
meaning of S. 47, and hence appeal against the 
order setting aside the sale was competent. 11 
C.W.N. 403, Dist. (D. N. Mitter , J.) Hari 
Kishen Rathi v. Gopeshwar Deghuria, 171 I* 
C. 517=10 R C. 282=A.I R. 1937 Cal. 177. 

-S. 47— Appeal—Order setting aside sale for 

zoant of attachment—Second appeal—If competent. 

An order setting aside a sale on the ground that 
the executing Court had on jurisdiction to sell the 
property without attachment, in the first instance, 
falls under S. 47 and a second appeal is competent 
against such an order. (Bhide, J.) Matab Mal 
Jinda Shah v Darya Ram Guranditta. 164 I.C. 
140=9 R L. 91=A I.R ,1936 Lah. 573. 

-S. 47— Appeal—Order setting terms of sale 

proclamation—Appeal—Decision on rights and 
liabilities of parties with regard to execution — 
Res judicata— Omission to appeal — If can be 
objected to at later stage. 

It is well established that the mere settlement 
of the terms of a proclamation of sale, where no 
dispute between the parties as to their rights or 
liabilities is decided judicially, cannot be deemed 
to be an order under S 47, C. P. Code, from which 
an appeal would lie. But it is equally well-settled 
that when at the stage of settling the terms of the 
proclamation the parties put into issue a question 
affecting their relative rights and liabilities with 
regard to execution, and this matter is heard and 
decided, that decision is a judicial decision, and 
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the parties will not be allowed in the course of 
execution to canvass the same matter again. The 
party aggrieved by that order must take it up in 
appeal, and if he does not do so, he cannot be 
beard to raise the matter at a later stage. ( Wads - 
worth f /.) Namasivaya Mudaliar v. Srinivasa 
Iyengar. 50 L W 578=1939 M W N 1148=A 
I.R. 1940 Mad. S4=(1939) 2 M.L.J. 782. 

?• Appeal—Order refusing stay of 
execution Revision, if competent. 

An order staying or refusing to stay execution 
of a decree upon the ground that execution is or 
is not barred by some special law is subject to 
appeal as a decree. An application in revision 

• e< * ^? ain r* an or ^ er refusing to stay execution 
is, therefore, misconceived. ( Edgley, /.) 

N 587 H Chandra v% Bihhuti Bhusan. 44 C.W. 

" —S. 47 Appeal — Order staying or refusing 

Debtors’ e Jj*f utwn un ^er Bengal Agricultural 

. Th ? question whether the execution of a decree 
is or is not barred, whether temporarily or per- 
manently, by reason of some special law as (e g.) 
by the Bengal Agricultural Debtors Act—is a 

question within S. 47, C. P. Code, and its deter- 
mination is accordingly a decree within the mean¬ 
ing of S. 2 (2) of that Code. It follows that an' 
order staying or refusing to stay execution upon 
the ground that the execution is or is not barred 
by the special law in question is subject to appeal 
as a decree. (Nasim Ali and Rau. JJ.) Nafar 

f H ^ A1 ? D S ASA ?S AR r^ KALIPADA Das. I.L.R. ( 1940) 

L? al A 3 ? 3 TT 188 1 48 3=13 RC. 1=44 C W N 

364=A.I.R. 1940 Cal. 257. * 

• ^:* t ]r~At ) P eal ~Order that executing Court 

SZnf-febtor‘° " obiection Ration of 

If an order passed in execution proceedings 

a q ?Vu tl0n r ^ Iatin 2 to the rights and 
liabilities of the parties with reference to the 

relief granted by the decree, it falls within the 

scope of S 47 and is a decree. But orders that 

are merely incidental and refer to the conduct of 

the proceedings are not within the section. The 

decision, that the executing Court had power to 
hear the objection application of judgment-deb¬ 
tor under S. 47, is an order which finally and con¬ 
clusively determines, so far as the Court passing 
such order is concerned, a very important and 
substantial right which, according to the decree- 
holder, the Court had no jurisdiction to make 
The decision is one of substance and is not an 
ordinary interlocutory order, or one merely inci¬ 
dental to the conduct of the proceedings. The 
assumption of the jurisdiction where the Court 
has no jurisdiction is a decision which can be said 
to be more important than any other decision 
except a decision on the merits. It follows that 
the order is- one which is appealable under S 2 
(2) and S. 47, C.P. Code. ( Addison and Ram Lall, 
JJ) Lloyds Bank, Ltd., Lahore v. Mt. Rehmat 
Bibt. 183 I.C 697=12 R.L. 129=41 P L R. 555= 
A.I.R 1939 Lah. 177. 

S. 47— Appeal—Order transferring decree 


to another Court under S. 39. 

An appeal lies under S. 47, C. P. Code, from an 
order under S. 39 transferring a decree to another 
Court for execution, as the order is one relating 
to the execution of the decree though itself is 
not an order executing the decree. ( Jai Lai, J.) 

Q.. D.—66 


C. P. CODE (1908), S. 47. 

Chaman Lal v. Ram Kanwar Ganesh Das. 41 

ir.la.ti. 186. 

“ S - 47—Appeal—Order under S 11, Bihar 
Money-Lenders Act See Bihar Money-Lenders 
Act, S 11. 1940 P.W N. 492. 

'S 47— Appeal-Order under S. 39, allowing 
simultaneous execution in two Courts — Appeal — 
Notice to judgment-debtor—If condition prece¬ 
dent to validity of order. 

. A mere order transmitting a decree for execu¬ 
tion to another Court may be said to be a purely 
ministerial order, but an order which amounts to 
the grant of a certificate and allows simultaneous 
execution proceedings to go on in more than one 
< “° 4 Urt -* s n . ot a mere ministerial order. Such an 
order is a judicial order falling under S. 47, C. P» 
Code, and is appealable. Such an order cannot 
be made without notice to the judgment-debtor 
and without hearing him under O. 21, R. 6, C. P. 
Code. ( Divatia, J.) Lakshman Hari v. V. G. 
Virkar 183 I.C. 333=12 R.B. 81=41 Bom.L, 
R. 481=A.I.R. 1939 Bom. 258. 

-—S. 47— Appeal—Order under O. 21, R. 16. 

An ? r( * er passed under the provisions of O. 21, 

R. Io is an order determining a question between 
P^gment-dehtor and the representative of 

the decree-holder because it determines the right 
of a representative of the decree-holder to 
execute the decree. This is a question falling 
within the provisions of S. 47 of the Code and is 
therefore a decree under the provisions of S. 2. 
An appeal therefore lies from the order and an 
application in revision is incompetent. ( Dunkley, 
J) Maung Khtn Maung v. S. K. R. Karuppayya 
Pillai. 186 I.C, 322=12 R.R. 261=A.I.R. 1939 
Rang. 376. 

-S 47— Appeal—Order under O. 21, R. 66— 

Appeal—Decision as to—Whether sale is to be 
held by Court or Collector—If judicial order or 
administrative act. 

. Proceedings held under O. 21, R. 66, C. P. Code,, 
in relation to the proclamation of sale are not 
orders falling under S. 47, and are therefore not 
appealable ; but an order as to whether a sale is 
to be held by the Court itself, or by the Collector 
on the ground of the judgment-debtor being an 
agriculturist, is a judicial order relating to the 
execution of the decree, and as such falls under 

S. 47, and an appeal lies therefrom. ( Lokur , J.} 
Mahadeo Sunder Mehta v. Khanderao Sitaram. 
186 I.C. 61=12 RB. 290=41 Bom.L.R. 1166= 

A.I R. 1939 Bom 526. 

47 —Appeal — Order under O 21, R. 66 
overruling objection to sale of entire property — 
Appealability. 

An order under O 21, R. 66, C. P. Code, over- * 
ruling the objection of the judgment-debtor that 

on!}' part of the property should be sold is not an 
interlocutory order, but one against which an 
*l es * (Norman.) Garji Das v. Surajmal. 

1936 A.M L J. 13. 

S. 47— Appeal—Order under O. 21, R. 66, 

^ f *» • a. a / . . . 


C. P. Code, refusing to direct value of property; 
to be stated in sale proclamation—If decree. 

An order refusing to direct the value of the 
property to be stated in the sale proclamation- 
under 0.21, R. 66 is not a decree and is not 
appealable. Nor, is it a “judgment” within the 
meaning of cl. 15 of the Letters Patent. ( Beau¬ 
mont, C. J. and Lokur, J.) Charandas Vasanji 
v. Dossabhoy Maganlal. I.L.R. (1939) Bom* 
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389=182 I.C. 409=12 R.B. 12=41 Bom.L.R. 
328=A I.R. 1939 Bom. 182. 

-S. 47—Appeal—Order under O. 21, R. 93 — 

Appealability. C. P. Code, S. 2 (2). 42 Bom. 
L.R. 367. 

-S. 47— Appeal—Order under O. 21, R. 93— 

Appeal and second appeal — Competency. 

An order on an application by an auction-pur¬ 
chaser under O. 21, R. 93. C. P. Code, for refund 
of the sale price is subject to appeal and second 
appeal ( Horwill , J) Ramaswami Chettiar z;. 
Meyyappan Servai. 172 I.C. 468 = 10 R.M.460= 
46 L.W. 280=1937 M.W.N. 749=A.I R. 1937 
Mad. 779. 


S. 47 —Appeal — Party impleaded in one 
capacity Objections by, in other capacity—If fall 
under S. 47— Order on — Appeal or separate suit. 

„ Where the impleading of a party in a suit was 
in one capacity and questions (claims) are raised 
m execution objecting to the decree in another 
capacity, they are not matters falling under S. 47 
and should be decided in a regular suit and no 
appeal lies against an order in execution, or in 
C j v 1 vor( ^ s the capacity in which a party is im¬ 
pleaded has got to be looked to in applying S. 47, 
the only exception to this rule being where the 
question is raised by a person as legal representa¬ 
tive when, though there is apparently a different 
capacity, the question should be settled in execu¬ 
tion. Similarly, if a party is impleaded in a 
mortgage suit by reason of one capacity, and if he 
has got other points which he wishes to raise in 
another capacity but was not impleaded in the 
latter capacity, these other points could not only 
oe not raised in the suit as is well recognised, but 
could not be raised even in execution proceedings, 
because the capacity would then be different and 
should be agitated only in a regular suit. If a 
claim is made.it will be in the nature of a claim 
petition by a stranger and there cannot be an 

appeal, but only a regular suit should follow 2 

W* 1 42 C 440 ’ 14 ML J. 377 and 23 
Alad. I IK, Kel.on. ( Ramesam and Cornish, JJ.) 

J j^NKATAKRISliNAYYA V . VENKATANARAYANA RAO. 

169 I.c. 456=10 R M. 43=A I.R. 1936 Mad. 733. 

*7— Appeal—Person dismissed as un¬ 


necessary party to suit—Subsequent addition 
execution as legal representative of iudgmen 
debtor Claim m ozvn right to property sold 
execution—Order on — Appeal. 

Where, on the death of the judgment-debtor, 
person who was dismissed from the suit as beir 
an unnecessary party is brought on record as tl 
ju gment-debtor’s legal representative, and th; 

person claims to be entitled to the property so 
in execution as his own in his own right, tl 
■question can be determined by the executir 
Court. An order by the executing Court on th; 
claim refusing to determine the question of tit 
is appealable. ( Cornish , J.) Peer Bathumm; 
.dEEVI v Mef.rammal Heevi 167 IT 113 — Q 1 
424=1936 M W.N.1369=44 L W. 698=A 
R - 19 3 ? Mad. 108=71 M.L.J 725. 

S. 47 Appeal—Question between audio 

purchaser and judgment-debtor — Former , if ci 
appeal. 


An auction-purchaser is the representative of 
ne judgment-debtor and therefore any question 
arising between him and the judgment-debtor 
annot be said to be one between the parties to 
ie suit or their legal representatives within the 
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meaning of S. 47 and therefore the auction- 
purchaser has no locus standi to maintain an 
appeal as from a decree passed under the provi¬ 
sions of S. 47. (Aglia Haidar , J ) Sadhu Mal 
Khazana Mal v. Devi ("hand. 173 I.C. 505=10 
R L. 450=A.I.R. 1937 Lah. 347. 

-—S. 47~-Appeal — Rateable distribution— 

Order allowing in respect of money paid into 
Court by surety for judgment-debtor—Appeal- 
ability. See C. P. Code, S. 73. 41 Bom.L.R. 
176. 

S. 47— Appeal—Rateable distribution — 
Order as to. 

A decree-holder purchased the property of his 
judgment-debtor in execution of his decree. By 
the amount of his bid the entire amount of his 
decree was satisfied and he paid into Court the 
excess of the bid over the decretal amount. 
After the auction but before the excess amount 
was deposited in Court or the auction sale con¬ 
firmed, another decree-holder of the same judg¬ 
ment-debtor made an application for a rateable 
share in the assets to be realised in execution 
of the decree of the first decree-holder. The 
Court held that he was entitled to a rateable 
share in the full price. 

Held , that the order of the Court mud be 
deemed to have been passed only under S. 73, C. 
P. Code, and not under S. 47 of the Code and 
consequently no appeal lay. ( Jai Lai, J.) Roshan 
Lal v. Shiv Das Mal. 162 I.C. 309=8 R.L. 878 
(1)=A.I.R. 1936 Lah. 181. 

-Ss. 47 and 73— Appeal — Rateable distri¬ 
bution—Order as to. 

An order under S. 73 determining the question 
of rateable distribution as between rival decree- 
holders in which the judgment-debtor has no 
interest does not fall under S. 47 and is not 
appealable. ( Mya Du and Baguley , JJ.) Aga M. 
Sherazee v. R. M. P. M. Chf.ttiar Firm. 169 
I.C. 644=10 R.R. 24=A.I.R. 1937 Rang. 134. 

-S. 47— Appeal — Rateable distribution — 

Order as to, under S. 73 — Appealability. 

Where an order of rateable distribution under 
S. 73, C. P. Code, involves questions which affect 
not only the various decree-holders inter se, but 
affects also the judgment-debtor, the order falls 
under S. 47 read with S 73, C. P. Code, and is 
therefore appealable ( Lokur , /.) Ningappa v. 
Adiveppa. 186 I.C. 372=12 R.B. 324=41 Bom. 
L.R. 997=A.I.R. 1939 Bom. 468. 

-S. 47— Appeal — Rateable distribution — 

Order by executing Court — Appeal — Maintainabi¬ 
lity — Revision. 

Where the executing Court sells the property 
attached and proceeds to decide the claims of 
decree holders and the essence of the order is one 
which determines the rights of the decree- 
holders inter se and rateably distributes the 
assets available amongst them, the order is one 
under S. 73 and not under S. 47, and no appeal 
lies against it and as the party aggrieved by it has 
a remedy provided by S. 73 (2), the High Court 
will not interfere in revision. ( Almond » A.J.C.) 
Hem Raj v. Balu Ram and Sons. 160 I.C. 892 
=8 R. Pesh. 134=A.I.R. 1936 Pesh. 52. 

-Ss. 47 and 73 —Appeal—Rateable distribu¬ 
tion—Question as to locus standi of decree- 
holder’s agent. See C.P. Code, Ss. 73 and 47* 
A.I.R. 1938 Pesh. 63. 
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-S. 47 —Appeal — Rateable distribution — 

Question between rival decree-holders as to right 
to—Order on — Applicability. 

A question relating to a dispute between rival 
decree-holders in regard to the right to rateable 
distribution, in which the judgment-debtor is not 
interested, is not one which arises under S. 47, 
C. P. Code, and the decision thereon is not, 
therefore, appealable. ( Madhavan Nair and 
Burn, JJ .) Viswanatham Krishttah v Ven¬ 
kata Reddy. 59 Mad. 399=160 I.C. 573=8 R 
M. 669=1936 M.W.N. 44=43 L.W. 31=A I R 
1936 Mad. 136=70 M L.J. 33. 

S. 47—Appeal—Reference to arbitration in 
execution — Jurisdiction — Difference between 
arbitrators—Decision by Court as umpire— 
Legality—Appealability. See C. P. Code, Sch. II. 
38 Bom.L.R 1303. 

~ S. 47— Appeal — Right of — Test — Final 
decree for sale in mortgage suit—Order by Dis¬ 
trict Court in execution directing sale of pro¬ 
perties outside district — Order , if appealable. 

The true test to be applied in determining the 
appealability of an order is whether the order is 
a decree within the meaning of S. 2 (2). A deter¬ 
mination made under S. 47, in order that it would 
be tantamount to an order which amounts to a 
. . . n meaning of S. 2 (2), must affect the 

rights of parties with regard to all or any of the 
matters in controversy. Where in a suit on 
mortgage a final decree for sale was passed and 
the District Court, in execution, passed an order 
directing the sale of mortgaged properties situate 
within the jurisdiction of other District Courts. 

Held, that the order directing the sale of the 
mortgaged properties situated in the other dis- 
tncts did not affect the rights of the parties at 
all, because the primary order for sale of the 
mortgaged properties was in the final decree for 
sale, and, therefore, whether such properties 
were liable to be sold or not was not a matter in 
controversy before the Court at the time when it 
directed the sale. The order therefore did not 
amount to a decree and hence was not appealable 
it could not be interfered with in revision also! 
A.I.R. 1924 All. 808, Rel. on. ( Mya Bu and Mack- 
nay, //•) L. A. R. Lutchumanan Chettyar v . 
Hajt Ismail Noor Mohammad. 171 I c 636 —- 
10 R.R. 169=A.I R. 1937 Rang. 157. 

-- s - 47 —Appeal—Second appeal—Dismissal 

of appeal in execution under 0.41, R. 11 (1)_ 

Suit of Small Cause nature not exceeding Rs. 500 
in value—Second appeal, S. 102. 

Though the dismissal of an appeal from an 
order in execution, under O. 41, R. 11 (1), C. P. 
Code, is a decree and is open to second appeal, if 
the suit in execution of whose decree the appeal 
arises is a suit of a small cause nature, of the 
value not exceeding Rs. 500. a second appeal is 
barred under S. 102, C P. Code. ( Rowland , /.) 
Jamuna Prasad Rai v. Rajballam Rai. 18 Pat 
L.T. 321=1937 P.W.N. 340=169 I C. 359=3 B 
R. 558=10 R.P. 9=A.I.R. 1937 Pat. 349. 

-S. 47—Appeal — Second appeal — Order 

tinder O. 21, R. 90. See C. P. Code, O. 21, R. 90. 
163 I.C 765=17 Pat.L T. 712. 

--S. 47— Appeal — Surety—Question raised by 

os to executability of decree—Decision on — 
Appeal. 

. S. 145, C. P. Code, puts the surety on the same 
footing as an original party to the suit; and if 
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S. 145 and S. 47, C. P. Code, be read together, 
the inquiry of the Court into a question raised by 
the surety as to the executability falls under 
S. 47, C. P. Code, and the decision thereon is 
appealable. Even if S. 145 does not in terms 
apply, as for instance where the surety is not 
personally liable but the money which he has 
deposited as security is sought to be made liable, 
the surety has an equal right of appeal. ( Horwill , 
/.) Rangaswami Chetti v. Narayana Iyengar 
176 I.C. 964=11 R.M. 207 = 1937 M.W.N. 1259 
=A.I.R. 1938 Mad. 215. 

Applicability. 

S. 47—Applicability—Application for re¬ 


fund of excess recovered—Jf relates to execution 
discharge or satisfaction of decree. See Q. P. 
Code, Ss. 144, 151 and 47. A. I R. 1939 Nag. 101. 

—--S. 47— Applicability—Application io set 

aside sale on ground of material irregularity — 
Decree-holder, purchaser—Rule applicable—If 
falls under S. 47. 

S. 47, C. P. Code, though very wide in terms 
and includes in one sense all questions relating to 
execution, discharge or satisfaction of the decree, 
ought not to be applied iri such a way as to render 
redundant other provisions contained in the 
Code. An application to set aside an execution 
sale which in terms and in fact and substance 
falls under O. 21, R. 90, cannot be regarded as an 
application under S. 47, though the decree-holder 
himself is the purchaser. It is only when an 
application to set aside the sale, as between the 
decree-holder and the judgment-debtor, does not 
fall under O. 21, Rr. 89, 90 and 91, that it will 
come within the purview of S. 47. ( Iqbal Ahmad 

and Bajpai, JJ.) Harindra Nath v Bhola 
Nath. 170 I.C. 559=10 R.A. 167 = 1937 A L R 
724=1937 A.L.J. 288=1937 A.W.R. 262=A.I.R. 
1937 All. 407. 


-S. 47—- Applicability—Claim on ground that 
certain decree is not binding on claimant—If one 
to be decided in execution. 

Where property is claimed not under or in exe¬ 
cution of a decree, but the claim is for delivery 
of property on the ground that the decree is not 
binding on the claimant the question is one that 
cannot be tried in execution, and therefore S. 47 
has no application. {Burn and Lakshmana Rao , 
JJ.) Thangachami Naicker v. Veerappa 
Chettiar. 173 I.C. 90=10 R.M. 509=A IR 
1937 Mad. 268. 


. . ~ Applicability—Dispute between 

he \[?°f Judgment-debtor—Decree satisfied 
. Where the dispute is between persons claiming 
in then-own right and as heirs of a judgment- 
debtor, and is raised after the decree is satisfied, 
the question is not one falling under S. 47 of the 

t * ]d /est °u.) Gopal Lal v. Mithan 

Lal. 1937 A.M.L.J. 80. 

~ S. 47 Applicability—Dispute between two 
decree-holders—Second appeal. 

S. 47, C. P. Code, applies to a dispute between 
two decree-holders who are parties to the suit, 
and a second appeal is, therefore, competent. 
(M.C.Ghose, J.) Jagadamba Loan Co., Ltd. v. 
Satyendra Chandra Ghose. I.L.R (1938) 1* 

Cal. 175=173 I.C. 516=10 R.C. 532=41 C W 

N. 1248=A I R. 1937 Cal. 730. * ’ 

— . S. 47 and O. 21, R. 2 (3)— Applicability _ 

Instalment decree with default cause — A. p plica- 
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ion f° r execution—Plea of payment—Burden of 
proof—Payments alleged beyond 90 days—If can 
be recognised—Decree-holder—If bound to prove 
default. 

When no payment or adjustment of a decree 
has been cert.fied under O. 21, R. 2, C. P. Code, 

and the decree-holder applies for execution of 

his decree for the entire amount due under the 

decree, the executing Court has to assume that 
there has been no payment or adjustment and 
cannot after the lapse of the period of 90 clays 
prescribed by Art. 171 of the Limitation Act per- 
mit the jiidgment-debtor to plead any adjustment 
or payment. The fact that the decree is an ins¬ 
talment decree with a default clause does not 
take the case out of O. 21, R. 2 (3) or bring it 
under S. 4/, C. P. Code. If the holder of the 
instalment decree applies for execution, it must 
be taken that his case is that default has been 
made, and the judgment-debtor must prove pay¬ 
ment. As this has to be done in the executing 
Court, 0.21, R. 2 (3) comes into play, and the 
cnt'dtbtor cannot evade it by invoking 
c>. 47. It is not open to the executing Court to 
recognise payments made beyond 90 days 
{Dhavle and Parma, JJ.) Darsan Alt v. Surat 
Mal^ 17 Pat 12 8=180 I.C. 319=11 R p. 491 = 
5 B R. 471 = 1938 P W.N. 393=19 Pat L.T. 428 
—A.I R. 1938 Pat. 465. 

~ S. 47 Applicability—Maintenance decree in 
favour of Hindu widow declaring her light to 

maintenance and declaring charge on property _ 

Executability—Separate suit to enforce charge by 
sale—If necessary. 

Where a decree has been passed declaring the 
right of a Hindu widow to maintenance and also 
declaring that the maintenance be a charge on 
the joint family properties, it is not necessary for 
the widow to bring a separate suit to enforce the 
charge by sale of the properties. When the 
decree for maintenance has the effect of a 
decree for sale, the decree-holder is entitled to 
proceed to execution without any further action. 
If the charge is created by the decree in the action 
then a separate suit would be necessary to enforce 
the charge by way of sale of the properties char¬ 
ged. But when the charge has arisen not by 
reason of the decree made on the maintenance 
action but under the Hindu Law, bringing the 
action for the declaration of the right to main¬ 
tenance and obtaining a decree to that effect would 
result in tue decree having the effect of a decree 
tor sale of the charged property; and it is not at 
all relevant what language was used by the Court 
declaring the charge to exist. No separate suit is 
therefore necessary to enforce the charge. (Wort 
and Varma,J J) Saii Radii a Krishna v. Bechni 
Debi. 172 I.C. 234=1937 P.W.N. 830=10 R P 
319=18 Pat. L.T. 834=A.I.R. 1937 Pat. 654 

-S. 47— Applicability—Mortgage decree— 

Application for sale—Death of mortgagor—Ob¬ 
jection by legal representative that property 
belonged to him—Objection if falls within S. 47— 
Proper remedy. 

The morigagee after the passing of the final 
decree applied for sale. During the pendency of 
the application the mortgagor died. His legal 
representative who was then brought on record 
raised an objection to the sale on the ground that 
the mortgaged property belonged solely to him 
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and that the mortgagor had no right, title or 
interest therein. 

Held, that the objection did not fall within the 
purview of S. 47. The objection being to the vali¬ 
dity of the decree itself the proper remedy was 
byway of separate suit. (Dunkley, J.) Rama- 
swamy Chettyar v. U Tun I ha. 1940 Rang.L 

R. 402=A I.R. 1940 Rang. 161. 

--— S. 47— Applicability—Mortgage decree — 

Objection by legal representative of judgment- 
debtor based on independent title. 

4 here is a clear distinction between a money 
decree and a morigage decree in cases where the 
legal representative of the judgment-debtor raises 
an objection which was not open to the judgment- 
debtor but which is based on an independent title 
of the legal representative. In the case of money 
decrees it is for the executing Court to determine 
how the decretal amount is to be recovered from 
the judgment-debtor and which property, if any, 
has to be sold in execution of the decree. In the 
case of mortgage decrees the method of recovery 
is determined by the trial Couit, and forms a part 
and parcel of the decree itself. Any claim by the 
judgment-debtor or his legal representative that 
certain property is not liable to sale in execution 
of the mortgage decree is a claim challenging the 
validity of the decree and such a claim even 
though based on his o« n independent title, can¬ 
not be entertained by the executing Court under 

S. 47 but must be put forward by means of a 
separate suit. ( Addison and Abdul Rashid, JJ .> 
Li.oyds Bank, Ltd., 1 ahorf. v. Mt. I eh mat Bibi. 
I L.R. (1939) Lah. 493=186 I.C. 168=12 R.L. 
371=41 P.L.R 533=A.I R 1939 Lah. 178. 

[Reversing A I.R. 1939 Lah. 51] 

—-S 47— Applicability—Mortgage suit — Ques- 

sion of paramount title—Omission to raise — Sub¬ 
sequent suit—Plea of paramount title—Ij barred . 

In a mortgage suit some of the defendants 
claimed paramount title in the mortgaged pro¬ 
perty by claiming for themselves occupancy 
rights. Such question of title cannot be decided 
in mortgage suit, and it is no duty of the defen¬ 
dants to raise such question. When in a later 
suit between the parties the same quest-on was 
again raised, it was contended that S. 47, C. P. 
Code, is a bar to such suit because this question 
could only be decided in an execution proceeding. 

Held, that the question can be decided in a 
separate suit. The bar of S. 47 can only app’y to 
cases where there is a duty to raise the question 
in the earlier proceedings. The duty to raise the 
question in the earlier proceedings and the bar 
in the later suit arc co-extensive and each com¬ 
plements the other. ( Ramesam and Cornish , JJ .) 
Vf.nkatakrisiinayya v. Vf.nkatanarayana Rao. 
169 I.C. 456=10 R.M. 43=A.I.R. 1936 Mad 
733. 

S. 47— Applicability — Objection by judg¬ 
ment-debtor to an order of attachment—Remedy 
—Application under S . 47 or an appeal. 

Where a judgment-debtor objects to an order 
allowing the application for attachment of mov¬ 
ables as illegal, an application under S. 47, C. P. 
Code, can be entertained. He need not file an 
appeal against the order. (S. K. Ghose , J.) Aziz 
Rahaman Moll a v. Bepin Bf.hari Mukherjee* 
174 I.C. 589=10 R.C. 687=66 C.L.J. 57=A.I.R. 
I 938 Cal. 162. 
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——S. 47 and O 21, R. Si—Applicability— 
Objection by legal representative that property is 
his own — If falls under S. 47 — Appeal. 

Where a decree is passed against the assets of 
a certain person in the hands of his legal repre¬ 
sentative, and the legal representative makes an 
objection that the assets in question belong to her 
personally, the objection should be treated as 
one under S. 47, C P. Code and not as one under 
O. 21 , K. 58. Accordingly, an appeal lies from 
the order dismissing the objection, but no regular 
suit is maintainable. ( Bennet, J.) Badri Prasad 
v Mst. Janki Shiva Prasad. 167 I.C. 394=9 R 
A. 531 = 1936 A.WR 1270=1937 ALT 13= 
1937 All.L.R 187=A I.R. 1937 All 97. J 

--—S. 47 and O. 21 . R. to—Applicability—Ob¬ 

jection by sub-tenant to attachment of rent paya- 

ble by him to judgment debtor — Rejection — 
Appeal or revision. 

■ An objection by a sub-tenant to the attachment 
of the rent payable by him to the judgment- 
debtor, is an objection by a third party and is 
covered only by 0.21, R. 58 and does not come 
u ^ e , r S 47, C. P Code. Hence it is not appeal- 
able but only revisable under S 252 of the Tenancy 
Act. ( Darling , S.M. and Bomford, J. M.) Ram- 

=TSVw*“”br ED ' 175 

"?• ^ Applicability—Order confirming sale 
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h/fhlV Ha Vi ie i claim , case had been r ‘Shtly Held 

by the Court below to have been in fact an aDDli- 

catjon under S 47, that the plaintiffs, therefore 

on the dismissal of their claim case had a remedy 

under?; b j i?® 3 ’ ° f a . n appeaI fr om the order 

” , d ! and tha , 1 as they did not avail them¬ 

selves of that remedy, they were not entitled to 

reagitate the question. (Agarwala and Varma 

JJ ) Bhan Kumar Chand v. Ajiiodhya Pkasati 

Pat C 268. 159 IC ' 960=8 RP -316=A Y li R ^ 


. - i -- J wiuii lumg bclIC 

set aside—Application by auction-purchaser for 
compensation for improve ments. See C P. Code, 
Ss. 151,144 and 47. A I.R 1940 Lah. 59. 

S. 47 Applicability—Order refusing to 

stay execution — Appeal, if lies. 

When an Amending Act changes the phraseo¬ 
logy of the old Act it must, as a rule, be assumed 
that the Legislature was intending to make some 
change. Questions relating to stay of execution 
are no longer within the purview of S. 47. Hence 
no appeal lies from an order staying or refusing 
to stay execution of a decree. (Baguley and 
Mosely.JJ.) Chidambaram Chettyar v Soma- 
sunoaram Chettyar 1938 Rang.L R. 580=177 
I.C. 942=11 R.R. 186=A.I.R. 1938 Rang. 317. 

~ S. AT— Applicability — Plaintiffs against 
■Whom suit was dismissed filing claim in execution 
of decree passed against others—Claim dismissed 
for default—No appeal filed—Right to reagitate 
question by suit or otherwise. 

A suit was dismissed as against the plaintiffs 
and decreed as against certain others The 
decree-holders took out execution of the decree 

The plaintiffs filed a claim case alleging that the 

property attached by the decree-holders included 
property belonging to them and not belonging to 
the judgment-debtors The claim case was dis¬ 
missed for default and an application for its 
restoration was also dismissed. The plaintiff 
instituted a suit for a declaration that certain 
•of the properties attached in execution were 
not liable to attachment and sale in execution 
•of that decree. The lower Court held that 
S. 47, C. P. Code, was a bar to the suit as 
the matter in dispute was a matter relating to 
the execution of the decree and as the plain¬ 
tiffs were parties to the suit which that decree 
liad been passed. It, however, treated the plaint 
as an application under S. 47 and held in favour 
•of the plaintiffs that the properties w ere not liable 
xto sale. On appeal, setting aside the order. 


——S. 47 Applicability—Question relalina In 
delivery of possession to auction-purchaser 9 
. ihe Question relating to the delivery of posses¬ 
sion of the property purchased by an au«?on- 
purchaser is not a question relating to the execu- 

tion d isc ha rge or satisfaction, of the decree and 

ence such a matter does not come under S. 47, 

£ P - Code - (Wort, Ag. C.J. and Manohar Lall 
J■) Sugan Mal Bothra v. Puran Matt Mad’ 
wari. 177 I.C. 692=5 B.R 8=11R.P 173 R ' 


S. 47 and O. 21, R 2 


scope—-Paymenfto~decree-holde^out^of ^Co ^urlby 

one judgment-debtor—Execution by decree-holder 
by sale of properties of another—Application by 
latter to set aside sale on ground of satisfaction 

—Period nf qnT" lu f? me " t , debto r-Lnnitatioti 
talionAct.Art. Vi f ** ^ged-Limi- 

M 4 — ^ 4 . i. | L . 4 | J • a pays out of Court is 

not at liberty to plead in the executing Court that 

the decree-holder has been guilty of fraud tn 

rt' U £\ ‘r° hav ? pay ™ ent recorded, because 
Cl. (2) of rule 2 of O- 21, C. P. Code, enables him 
to protect himself by having the payment record¬ 
ed. An omission on the part of the decree-holder 
to certify a payment, even if he may have promis¬ 
ed to do so, does not entitle the judgment-debtor 
to get over or overrule the 90 days limitation 
under Art..174 of the Limitation Act, for making 
an application under O. 21, R. 2 ( 2 ), C P Code 
and to secure an investigation of the same matter 
by invoking S. 47, C. P. Code. The position is the 
same whether the decree is only against one jude- 
ment-debtor or against several, and one of the 
judgment-debtors who does not pay cannot be in 
a stronger position to assail the execution nrn- 
ceedings on the ground of payment by another 
han the one who does pay. Consequently, where 
the decree-holder executes the decree against one 
judgment-debtor by sale of his properties an 
application by that judgment-debtor to have the 
sale set aside on the ground that the decree has 
been satisfied by the payment made by another 
judgment-debtor is governed by O. 21, R. 2 C.P 

9 ode ’ and Art \Limitation Act, and the 90 
days rule of limitation applies. The applicant 
cannot seek to invoke S. 47, C. P. Code. A party 

who is already barred under O. 21, R. 2 C P. 

9°D/^ a j not , I TP Ve * or tJle sam e relief under S.47, 

L P.Code. (Macpherson and Dhavle, JJ.) Hari- 

har Lrasad Singh v Bhubneshwari Prasad 
S H n I 5 Pat. 422=162 I C. 849=8 R.P. 588= 
1936 P.W.N. 267=17 Pat.L.T. 195=A.I.R. 1936- 

^ fit, Z70. 

S 47— Application under O. 21, R. 22—If 

_ _7^*4 C* An A J 


falls under S. 47. 

Application under O. 21, R. 22 falls under S. 47 
and can be enquired into by the executing Pmirf 
(Mosely and Dunkley, JJ.) S.T.R.M. Firm v 
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Andathal. 178 I.C. 118=11 R.R. 199=A.I.R. 
1938 Rang. 292. 

Bar of suit. 

--Ss. 47 and 145—Bar of suit — Adjustment 

of decree—Suit for declaration by surety — Main¬ 
tainability. 

Where a decree is sought to be executed against 
a surety for non-appe.trance of the judgment- 
debtor and the surety makes an application under 
O. 21, R. 2, C, P. Code, to the executing Court 
that an adjustment had taken place between the 
decree-holder and the judgment-debtor and there¬ 
fore he is discharged from the liability but the 
application is dismissed without going into merits 
on the ground of limitation, the surety can bring 
a suit for declaration that the decree cannot be 
executed against him in view of the adjustment; 
such suit is not barred by S. 47, C. P. Code, as a 
surety, unlike a judgment-debtor, is a party to 
the suit or execution proceedings only for the 
limited purpose of appeal in view of S. 145 of the 
Code. ( Tek Chand and Abdul Rashid, JJ .) 
Dewan Chand v. Pindi Das. I.L.R. (1938) Lah. 
140 = 175 I.C. 480=10 R.L. 724=39 P.L.R. 872 
=A.I R. 1937 Lah. 658. 

-S. 47—Bar of suit — Agreement before 

decree to give credit to certain payments and not 
to execute decree if passed—Breach—Execution 
—Deposit of money to save sale in execution— 
Suit to recover money deposited—Maintainability 
— Res judicata. See C. P. Cope, S. 11, 18 Pat.L. 
T. 896=A I.R. 1938 Pat. 41. 

-S. 47— Bar of suit — Adjustment of decree 

by next friend of minor decree-holder zvithout 
sanction of Court—Suit to set aside — Maintaina¬ 
bility — Proper remedy — 5". 151 and 0 . 47, 

R. 1. 

Where an order recording a compromise or an 
adjustment of a decree effected by next friend of 
a minor, without the sanction of the Court, during 
the execution of a decree in favour of the minor, 
is sought to be set aside on the ground that com¬ 
promise has been obtained by fraud, S. 47 bars a 
fresh suit for setting aside the adjustment and 
the proper remedy is by an application for review 
or by invoking the inherent jurisdiction of the 
Court. Such an application comes under S. 47 
and the Court has power to take action under 

S. 151 independently of O. 47, R. 1. ( Rowland 
and Varma , 77.) Lal Babu v. Rang Bahadur 
Singh. 3 B.R. 94=165 I.C. 857=9 R.P. 226= 
17 Pat.L.T. 743=1936 P.W.N. 565=A.I.R. 1936 
Pat. 506. 

-S. 47— Bar of suit — Application for tem¬ 
porary alienation of judgment-debtor's land — 
Mortgage created and mortgagee given possession 
—Decree recorded as fully satisfied by mortgage 
—Subsequent suit by decree-holder against mort¬ 
gagee—If barred. 

In execution of his decree the decree-holder 
applied for a temporary alienation of the land of 
the judgment-debtor. The land was attached and 
a reference was made to the Collector. A mort¬ 
gage was created and the mortgagee given 

possession ; but neither the executing Court nor 
the Collector realized the mortgage money from 
the mortgagee. On application of the judgment- 
debtor, the decree was recorded as completely 
satisfied by the creation of a valid mortgage even 
though the mortgagee tried to back out from the 
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transaction. Subsequently the decree-holder 
filed a regular suit against the mortgagee for the 
money. 11 was contended by the mortgagee that 
the suit was barred by S. 47. 

Held, that the mortgage was in the nature of 
a judicial hypothec which had satisfied comple¬ 
tely the decree. If either of the parties to this 
hypothec wanted to enforce its rights against the 
other, the remedy was obviously by a regular suit 
and not in execution of the decree to which the 
mortgagee was not a party and which was already 
judicially satisfied. The decree having been held 
to have been satisfied, the question between the 
decree-holder and the mortgagee could not 
possibly be said to be one “relating to the exe¬ 
cution, discharge or satisfaction of the decree”. 
This being so, no question of bar by S. 47 could 
arise. ( Tek Chand and Abdul Rashid, 77.) 
Anjuman Imdadi Bank v. Ujagar Singh. 181 

I. C. 55=11 R.L. 736=40 P.L.R. 569=A.I.R, 
1938 Lah. 214. 

-S. 47 — Bar of suit — Assignment of decree 

— Application by assignee under O. 21, R . 16— 
Objection that assignment not valid—Order recog¬ 
nising assignment and allowing execution—Suit to 
declare assignment sham and collusive — Main¬ 
tainability. 

The objection that the transfer of a decree by 
the decree-holder is not valid, but collusive and 
sham, and that the transferee is therefore not a 
representative of the decree-holder as there has 
been vesting in him of the decree, must be raised 
and decided by the Court in the application by 
the transferee under O. 21, R. 16, C. P. Code, for 
permission to execute the decree. When the 
objections are determined and execution is 
ordered on recognition of the transfer, that is a 
decree within the meaning of S. 47, C. P. Code. 
A separate suit for a declaration that the assign¬ 
ment is a sham and collusive transaction is barred 
under S. 47, C. P. Code. {Venkataramana Rao, 

J. ) Venkataramayya v. Vfnkataramayya. 
176 I.C 628=11 R.M [135=1937 M.W.N. 104S 
=A.I R. 1938 Mad. 78. 

- S. 47 — Bar of suit — Attachment before 

judgment—Claim or objection by defendant — 
Order on—If one under S. 47— Suit to set aside — 
If barred —O. 38, R. 8— Applicability . 

The operation of O. 38, R. 8, C. P. Code, is not 
confined to claims preferred by persons who are 
not parties to the suit. An objection raised by a 
defendant to an attachment before judgment also 
falls under R. 8 of O. 38. A decision on such 
objections is not final and can be challenged in a 
separate suit filed within the time limited. Such 
a decision, even where the claim is by the defen¬ 
dant, does not fall under S. 47, C P. Code, so as 
to bar a separate suit, because S. 47 can come into 
play only when there is an application for execu¬ 
tion pending before the Court, ( Thom and Iqbal 
Ahmad , 77.) Ahmad Ali Khan v. Anand 
Sarup. 1937 A.W.R 587=1937 A.L.J 705=171 
I C. 409=1937 A L R. 843=10 R.A. 262=A.I.R. 
1937 All 635. 

- S. 47 —Bar of suit—Auction sale — Decree- 

holder purchaser in mortgage suit—Application 
for possession—Question as to zvhat passed under 
the sale — If one under S . 47, 

A question between the auction-purchaser who 
is also the decree-holder in a mortgage suit and 
the judgment-debtor in that suit as to what passed 
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under the auction sale and arising in an applica¬ 
tion by the auction-purchaser for possession of 
the property sold should be held to be not a ques¬ 
tion between the parties to the suit in which the 
decree was passed or their representatives and 
relating to the execution, discharge and satisfac¬ 
tion of the decree or to the stay of execution 
thereof. ( Sulaiman, C.J., Thom and Alisop, JJ.) 
Kedar Nath v. Arun Chandra Sinha. I L R 
(1937) All. 921 — 172 I.C. 57=10 R.A. 360= 1937 
A.L.J. 889=1937 All. L R. 923=1937 AWR 
937=A.I R. 1937 All. 742 (F.B ). 

—-—S. 47— Bar of suit—Auction sale — Decree- 
holder purchaser — Remedy for recovery of 
possession. 

The execution proceedings do not in fact ter¬ 
minate on a sale being confirmed in favour of a 
decree-holder auction-purchaser, and the mere 
fact that the decretal amount has been set off 
against the purchase money does not necessarily 
mean that the decree is finally satisfied and the 
execution proceedings have terminated. The 
decree-holder continues to be a party to the suit 
and a remedy for recovery of possession of the 
property purchased by him in the execution of 
the decree is still a remedy relating to the exe¬ 
cution, discharge and satisfaction of the decree 
and a separate suit for the same does not lie 

1 9 « P a t 478 and 43 M. 1°7 (F.B.), Foil.; IP £ 
J ‘232 ; 3 PL.T. 571; 1918 Lah. 204 ; 31 All. 82 
(F.B.); 1924 Bom. 429 (F.B.) and Mulla s C. P 
Code, 8th Edn., p. 139, not foil. ( Fraser, J.C , and 
Saad-ud-dm Khan A.J.C.) Hukam Chand v. 
Mir Hassan. A I.R. 1936 Pesh. 85. 

-- $-47—Bar of suit—Auction sale—Suit by 

tecree-hotder auction-purchaser for possession. 

Where a decree-holder, who is himself the 
auction-purchaser at a Court sale held in execu¬ 
tion of his decree seeks to get possession of the 
purchased property, he does not do so in execu¬ 
tion of his decree but by virtue of the title 
acquired as purchaser, his claim based on such 
title not relating to the execution, discharge or 
satisfaction of the decree and the provisions of 
b. 47 therefore not preventing his instituting a 
suit for possession. {Addison and Ram tail, JJ.) 
Sardar Max v. Karyar Singh. I.L.R. (1939) 
Lah. 295=183 I.C. 475=12 R.L. 118=41 P L R 
546=A.I.R. 1939 Lah. 211. * * * 

-S. 47— Bar of suit—,Auction sale—Suit by 

decree-holder purchaser for possession—If 
barred. 

A separate suit by a decree-holder auction pur¬ 
chaser for the possession of the property purchas¬ 
ed is competent and is not barred by S. 47, C. P. 
Code. The decree-holder auction-purchaser does 
not seek to get possession in execution of his 
decree but by virtue of his being declared an 
auction-purchaser at the auction sale. {Abdul 
Qayoom, C J. and Ktchlu, J.) Mehda Bat v. 
Mohi-ud-din. 41 P.L.R. J. & K. 71. 

-S. 47— Bar of suit — Award on arbitration _ 

Court merely passing order directing award to be 
filed—No judgment passed in accordance with 
award — Effect—Suit for relief in respect of 
matters covered by award—If barred—Plaintiff 
treating order as decree and executing in part — 
Effect—If estopped from contending that there is 
no executable decree. 

Where there is no judgment according to an 
award made in arbitration and no decree follow- 
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ing thereon, but there is only an order which 
Simpiy directs that the award should be filed 

Jhl nrW. i n “ r P° r , atm ? th e terms of the award in 
the order, the order is not executable as a decree 

though it is styled as a decree. A separate su?£ 

for relief in respect of the matters covered by the 

* w * rd ** n ° [ barred under S. 47, C. P. Code. The 

fact that the plaintiff treats the order as a decrel 

and files an application to execute it and also- 

obtains some relief by way of execution though 

not exactly in terms of the decree, does not bring 
b. 4/, U P. Code, into operation, because there is 
no document which in law can operate as a decree 
in terms of the award, which alone would bar a 
separate suit. Nor would the fact that the plain¬ 
tiff erroneously treats the order as a decree and 
executable as such, and obtains some relief disen- 

hit £1 u k h ' m fr °T contending subsequently 
that he has been mistaken in treating it as a decree 

if in law it did not amount to such. There can be 

no estoppel against a statute and the doctrine of 

approbate and reprobate cannot apply. It applies 
only to the conduct of parties, and the conduct of 
the parties is immaterial when the question of the 
legjility of a document i s concerned. ( Divatia , 

r final/, S S v - Gangabai. 181 I. 

M B~om.m .' 347=41 Bom.LR. 170=A I.R. 

r — _s. 41—Bar of suit—Compromise embodied 
la inability ^ U % * l ° en ^ 0rce com Promise—Main- 

The plaintiff instituted a suit against the defen¬ 
dant for a declaration of his title to a moiety 
share of a certain estate purchased by the latter. 
rh V“ 1 . t culminated in a compromise which was 
made the basis of a decree. Under the compro¬ 
mise the defendant was declared the full owner 
of the estate but he was to grant a mourashi lease 
m respect of the 8 annas share of the same to the 
plaintiff. As the defendant did not execute the 

mourashi patta, the plaintiff brought a suit for 
specific performance. 

Held, that the compromise sought to be enforc¬ 
ed was within the scope of the previous suit and 
hence came within the operative part of the decree 
that was passed therein, that the remedy of the 
plaintiff was by way of execution of that decree 

andthat.therefore the suit was barred under 
b. 47, C P. Code. (Mukerjea and Latifur Rah¬ 
man, JJ,) Rabindra Nath Roy v. DhirfrmI 
Nath Roy. 186 I.C. 673=12 R C 509-43 c w 

N - 10 °l = t 7 ° V J - 2 f 86 =A.I.R. 1940°cI. 4 82 C - W - 
,. * * su,t —Compromise notan 

adjustment under 0. 21, R. 2-Separate suit on- 

If lies. See C P. Code, O. 21, R. S2 and S 47 _ 

Adjustment. 1939 A.M.L.J. 21 . 

. . S *,,? 7 “T 5ar °f. sli *l—Contract to sell pro- 

- JuiT ht achme . nt °t i>™Perty-Subse qU ent sale 
^ Ult by vendee for declaration of title—If 

barred—“Representative.” 1 

Where subsequent to a contract to sell certain 
property, it is attached by a decree-holder of the 
vendor and the sale in pursuance of the contract 
takes place, the vendee is not representative of 
the judgment-debtor within the meaning of S. 47, 
and, as such, a suit by him (vendee) for a decla¬ 
ration that the property is not liable to attach¬ 
ment is not barred by S. 47. ( Pollock , J ) 

Ghusaram v. Parashram. I.LR. (1936) Na^r 
172=166 I.C. 950 (2)=9 R.N. 152=A.I.R. 193 ^ 
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- S. 47 —Bar of suit — Cross-suits — Agree¬ 
ment to take decrees for equal amounts and to set¬ 
off each against other and to refrain from execu¬ 
tion—Decrees passed accordingly—Subsequent 
execution by one party—Suit by other for 
damages—If barred. 

Plaintiff filed a suit against the defendant for 
arrears of rent due to him. The defendants filed 
another suit against the plaintiff in the same 
Court for amounts due on a promissory note exe¬ 
cuted by the plaintiff in favour of the defendants. 
Consent decrees were passed on both the suits for 
equal amounts as a result of an agreement 
between the parties to the effect that the amount 
due on each was to be equalised, and the amounts 
" of the two decrees should be set off against each 
other and that no execution proceedings should 
be taken by either party against the other. The 
plaintiff acted up to the agreement and did not 
•execute his decree. But the defendants, just a 
day before the expiry of limitation for execution, 
applied to execute the decree and realised the full 
amount from the plaintiff, who was not in a posi¬ 
tion to set up the pre-decree agreement by reason 
of 90 days having elapsed from the date of the 
agreement, as under 0.21, R.2, C. P. Code, the 
adjustment could not be recognised after the 
expiry of the period of limitation for certifying 
the adjustment. Plaintiff thereupon filed a suit 
against the defendants for damages. 

Held , that the agreement between the parties 
was not merely one not to execute the decree, but 
that in effect each should take the amount of the 
decree obtained against him as payment towards 
the deceee obtained by him and satisfaction 
entered thereon. The moment the decrees were 
obtained by each against the other, they operated 
as payment of each against the other, and there 
was an obligation to enter up satisfaction. Since 
there was a breach of that obligation, a suit for 
damages would lie, whether the obligation be 
viewed as an implied promise or one arising 
under the provisions of O. 21, R 2, C. P Code. 
S. 47, C. P. Code, was no bar to such a suit. 
{Venkataramana Rao, J.) IUadhava Sahu v. 
Satrughana Sahu 186 I.C. 606=12 R M. 658 
=1939 M.W.NT. 447=49 L.W. 360=A.I.R. 1939 
Mad. 499=(1939> 1 M.L J. 473. 

-S. 47— Bar of suit — Declaration that 

property is not liable to be sold—Party against 
whom no relief is asked or given , if can sue for. 

A party against whom no relief is either asked 
for or given cannot sue for a declaration that 
certain property is not liable to be sold in execu¬ 
tion of the decree as it is not the property of the 
judgment-debtor. S. 47 is a bar to such a suit. 
He can only make an application under that sec¬ 
tion. ( NasimAliand Mukherjea, J J .) Nirode 
Kali Roy Choudhury v. Rai Harkndra Nath. 
I.L R. (1938) 1 Cal. 280=178 I C. 540=11 R.C. 
367=42 C.W.N. 87=A.I.R. 1938 Cal. 113. 

-S. 47— Bar of suit — Decree declaratory — 

Declaration of joint liability of plaintiff and de¬ 
fendant for debt without direction for payment — 
If bars fresh suit. 

Where a decree merely declares the joint lia¬ 
bility of the plaintiff and the defendant in respect 
of a certain debt without any direction for pay¬ 
ment of any sum of money by the one to the 
• other, it is incapable of execution. S. 47, G P. 
'Code, is no bar in such a case to a fresh suit be- 
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tween the parties to work out their rights. 
( Mitter , J.) Dhirendra Nath Choudhury v. 
Harendra Nath Ch >udhury. 64 C.L.J. 55. 

-—S. 47 —Bar of suit—Decree passed against 

person in representative capacity—Omission by 
him to raise in execution objection in his own 
capacity regarding property—Subsequent suit—If 
barred. 

Where a decree is against a person in a repre¬ 
sentative capacity and proceedings have been 
taken under it to obtain execution against the 
property in his representative character, he is a 
party to the suit with respect to any question 
which may arise between him and the other 
parties relating to the execution of the decree. 
Hence, when a decree has been passed against a 
person in his representative capacity, he should, 
in execution proceedings, in his own capacity* 
raise any objection with regard to the property 
against which the decree is being executed. If he 
has failed to do so his subsequent suit for decla¬ 
ration that his share in the property is not affect¬ 
ed by the decree is barred by S 47. (Wright, j.) 
R. M. S. V. Chettyar Firm v Ma Ohn Myaing. 
187I.C.254=12 R.R. 313=A.I.R. 1940 Rang. 
27. 

--S. 47 — Bar of suit—Decretal amount rea¬ 
lised twice over by decree-holder and his assignee 
—Suit by judgment-debtor to recover extra 
amount realised—If barred. 

Whereafter the assignee of the decree had 
received the entire decretal amount, the decree- 
holder also realised the decretal amount from the 
judgment-debtor who was thus made to pay the 
same sum twice over, a suit by the judgment- 
debtor claiming refund of the extra amount 
realized from him is not barred under S. 47 (1), 
C. P. Code. ( Addison and Din Mohammad, JJ.j 
Sarab Sukh v. Prem Datt. 18 Lah. 162=171 
I C. 91 = 10 R L. 157 (2)=39 P.L.R. 904=A.I.R. 
1937 Lah. 465. 

-S. 47 —Bar of suit — Decree-holder auction- 

purchaser dispossessed by judgment-debtor after 
conclusion of execution proceedings—Suit by him 
for possession against judgment debtor — Main¬ 
tainability — Defendant, if can alter nature of case 
by his defence. 

Where a decree-holder purchases certain pro¬ 
perty belonging to the judgment-debtor in a sale 
held in execution of his own decree but is dis¬ 
possessed by the judgment-debtor after the exe¬ 
cution proceedings have concluded, a subsequent 
suit by the decree-holder for possession against 
the judgment debtor cannot be said to fall within 
the scope of S. 47, as the matter in dispute does 
not relate to execution or satisfaction of the 
decree, having arisen after the satisfaction of the 
decree. The defendant cannot alter the nature of 
the case by the defence which he chooses to make. 
The provisions of S. 47 preclude him from rais¬ 
ing in a separate suit a defence which opens such 
a question as is referred to in S. 47. A.I.R. 1929 
Cal. 247 and A.I.R. 1931 Rang. 117 (F.B.), Rel. on. 
(Macknev. J.) Ko Taik On v N. S. A. R. Firm. 
164 I C. 260 (1)=9 R.R. 72=AI.R. 1936 Rang. 
298. ’ 

-S.47 —Bar of suit—Dispute betiveen decree - 

holder and judgment-debtor—Dispute with stran¬ 
ger — Distinction. 

Section 47 is a bar to a regular suit if the 
object of that suit is to decide a question between 
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•a decree-holder purchaser and the judgment- 
aebtor. But where the object of the suit is to 
settle dispute between decree-holder purchaser 
and persons other than the j udgment-debtor, S. 47 
'Cannot be a bar, and it is no objection to say that 
there was no delivery under O. 21, R. 96. There 
■is no rule of law which says that there must be 
some kind of delivery. The only rule of law is 
one requiring that all disputes between the decree- 
holder purchaser and the j udgment-debtor should 
be settled in execution proceedings, and only in¬ 
directly this rule of law involves the need for 
obtaining some delivery under Rr. 95 and 96. But 
it the dispute itself is not as against the judg- 
ment-debtor but against some other persons the 
need for delivery as against the other persons 
goes and there is no bar to a regular suit. All 
that is obligatory on the decree-holder purchaser 
is the pursuit of a proceeding for obtaining deli¬ 
very to have an outstanding dispute between him 

?? d J th o e * 7 JU ^ men H ebton 26 Mad. 740 and 28 
Mad. o7, Dist. ( Ramesam and Cornish . JJ) 

VfiNK ATAKRIS H N A YYA V. VeNKATANARAYANA 
M d 733 I C * 456=10 RM - 43=A.I.R. 1936 
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. 47 Bar of suit—Excess delivery — Res¬ 

toration—Remedy if in executing Court . 

i ^j° ^ e p ara ^ e suit can lie for the recovery of 
lands taken by the decree-holder in excess of the 
terms of the decree; if the decree-holder has been 
put in possession of excess land by the officer of 
the Court executing the decree, it is but just and 
proper that the executing Court itself must undo 
the wrong by ordering the decree-holder to 
restore it back under S. 47. (Digby, J.) Cha- 

xt N oa A i L ^ ¥^ za Yad Ar r * 179 I C. 529=11 R. 
N. 301—A.I.R, 1938 Nag. 276. 


; S - 47 Bar of suit—Execution sale—Pur¬ 
chase by decree-holder—Failure to take delivers 
of Possession-Property held by tenant of judg¬ 
ment-debtor from before attachment—Surrender 
by tenant to judgment-debtor after sale—Subse¬ 
quent lease by judgment-debtor to another—Suit 
for possession by decree-holder’s assignee against 
judgment-debtor and tenant—Maintainability. 

, A decree-holder purchaser cannot of course 
institute a suit for recovery of possession from 
the judgment-debtor or some one who stands in 
the shoes of the judgment-debtor, and his remedy 
is confined to three years. But where the pro¬ 
perty sold in execution has been held by a tenant 
under the judgment-debtor from before the date 
of attachment of the property in execution, and 
subsequent to the sale the tenant surrenders the 
property to the judgment-debtor who again 
leases it to another, the decree-holder purchaser 
who has not obtained either actual or symbolical 
possession after the execution sale, or his 
assignee can maintain a suit for possession 
against the judgment-debtor and his tenant. S. 47 
C. P. Code, does not bar such a suit, because the 
-■judgment-debtor by the surrender does not 
obtain possession in the same capacity as he held 
Jt at the time of the execution sale. ( Leach , C.J., 
Wadsworth and Krishnaswamy Aiyangar , JJ.) 
Krishna Iyer v. Subramania Iyer I.L R. 1939 
Mad. 456=1939 M.W N. 427=180 I.C. 855=11 
R.M. 752=49 L.W. 243=A.I.R. 1939 Mad 369 
=(1939) 1 M.L.J. 468 (F.B.). 

ft D .-67 
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P Jui? h UrC J aSe , d J > ? defendants in execution sale— 
Suit by Plaintiff for declaration of title andJnT 

judgment-debtor * ^ e P r esentative of 

for tt. benefi?„f C hf, a ' , °«d“o“’ Ztl ML *'' 1 

for paying Jff his debt. L^the petition T'T*'* 
tion of the decree, the plaintiff was added J 

judgment-debtor along with the author a l a 

trust but was not substituted in his ^ No 
notice was served upon the plaintiff u' 

not aware of this execution case at aJI Tt. he . WaS 
properties were thereafter ■ The trust 

of the decree andwere purchasedby^T^" 

dants who obtained delivery of nncco ^ defen^ 
Court. The plain,fff IZti r ° U / h 
claration that his title was not in * fo ^. a de T 
by the sale at which the defendants'^ a *u CCte j 
an £ h u a *i?° prayed for Possession. purch *sed 

the question of the plaintiff beinjr the r^ Cnt ’ tbat 
tive of the judgment-debtor^ wfs neithf^f ?ta i 
nor determined in the execution 4 * raised 

1938 Cal. 818. ^ 1131=A.I.R # 

father—Preliminary^ decreT—Dearth 26 Hindu 
Sons impleaded a S y Ie|al represent,? fatber - 
not permitted to question ev;f* Sentatlves —Sons 
nature of debt—Final decree ° r blndin g 

-Purchase by mortgagee an^- “ execu . tion 

sons for possession impeaching sessi °n Suit by 

and sale—Maintainability H e m| age ’r decree 

Debts. 1939 M.W.N. 918 * €e Hindu Law— 
Execution—Party fatlinn^n ^ 0rt 9 a Qc decree — 

ifjssss 

the sale r h ^, executlon Proceedings leading up to 

rafsi™ tw h property, he is precluded from 

cnif g A H questlon afterwards in a separate 
suit. A subsequent suit by such party clam!?! 

paramount title to the property sold is hi 
under S. 47, C.V. Codl (Madhava„ Matand 
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Stodart, JJ.) Chinnathayee v. Lakshmi Achi. 
163 I.C 619=9 R.M. 37=1936 M.W.N. 449=43 
L.W. 740=A.I.R. 1936 Mad. 675=71 M.L.J. 
511. 

--—S. 47 —Bar of suit—Mortgage decree — Exe¬ 
cution sale—Suit for declaration of invalidity on 
ground of wrongful and fraudulent inclusion of 
properties not comprised in the mortgage —Main¬ 
tainability. 

The question whether a sale in execution of a 
mortgage is valid and binding or not is clearly a 
question relating to execution arising between the 
parties to the mortgage suit, and as such should 
be determined by the Court executing the mort¬ 
gage decree and not by a separate suit at all. 
Consequently a suit for declaration that the sale is 
not valid and binding on the ground that the mort¬ 
gagee fraudulently and wrongfully caused to 
be sold properties which were not included in the 
mortgage and which could not lawfully be sold in 
execution, is not maintainable and is barred under 

S. 47, C. P. Code. ( Derbyshire , C. J.and Costello , 
JJ.) Sarada Churn v. Prativa Sundari. 40 C. 
W.N. 428. 

-S. 47 —Bar of suit—Mortgage suit —Appli¬ 
cation for final decree—Objection by judgment- 
debtor alleging payment—Objection dismissed and 
final decree passed—Suit for declaration by judg¬ 
ment-debtor that decree should not be executed — 
If barred. 

In a mortgage suit, the decree-holder made an 
application for final decree. The judgment-debtor 
brought an objection that he had made payment 
in satisfaction of the debt. The objection was 
disallowed and a final, decree was passed. There¬ 
upon the judgment-debtor filed a suit for declar¬ 
ation that he had made payment to the decree- 
holder and hence the decree should not be exe¬ 
cuted. 

Held , that the declaration that the decree should 
not be executed was barred by S. 47, C. P. Code. 

Held also , that if the payment had been actually 
made the judgment-debtor had prima facie cause 
of action to recover it by suit as money paid 
under mistake. ( Almond, J. C. and Mir Ahmad, 
J.) Haji Habib Gul v. Gopi Chand Singh 174 
I.C. 295=10 R. Pesh. 61=A.I.R. 1938 Pesh. 12. 


—S. 47 —Bar of suit—Objection by legal re¬ 
presentative of judgment-debtor in personal capa¬ 
city—Dismissal of—Right of suit—C. P. Code, 
O. 21, Rr. 58 and 53. 

If a person has two capacities, there is no rea¬ 
son why he should be limited to one. If a repre¬ 
sentative of a judgment-debtor claims the 
property which the decree-holder seeks to sell in 
execution as his personal property, there is no 
reason why he should be limited to the objection 
under S. 47, C. P. Code. He is entitled to adopt 
the procedure laid in O. 21, R. 58, and if he fails 
in the claim case, to bring a suit under 0.21, 
R. 63. ( Wort and Agarwala, J.) Lachhmi Lal 
v. Sriniwash Ram Kumar. 5 B R. 238=179 I 
C. 538=11 R.P. 388=A.I R 1939 Pat. 354. 
--S. 47 —Bar of suit—Order recording satis¬ 
faction of decree on petition of adjustment—Suit 
to rectify petition of adjustment- Maintainability 
— Limitation. 

A suit by the decree-holder for rectification of 
a petition of adjustment, in which a mistake has 
crept in and upon which an order recording satis- 
f actipn of the decree has been passed, is maintain- 
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able and not barred by the provisions of S. 47, C 
P. Code. To such a suit the limitation applicable 
is that prescribed by Art. 96 of the limitation 
Act. ( Guha and Bartley, JJ.) Abdul Sattar 
Choudhury v. Abdul Rusan. 165 I C 756=9' 
R.C. 457=40 C.W.N. 914=A I R. 1936 Cal. 400* 

—;-S 47 —Bar of suit—Partition suit in joint 

Hindu family—Compromise decree—Land left in 
common pending another litigation—Property lost 
to family subsequently and money acquired in its r 
stead—Division of money among sharers — Sepa¬ 
rate suit —Maintainability . 

Where a compromise decree in a partition suit 
between the members of a Hindu family provides- 
that a certain item of property about which there 
is a pending litigation should for the time being, 
be retained in common and undivided and that 
after the determination of the said litigation, the 
same should be divided specifically according to 
the respective shares of the parties, and subset 

quently in the litigation it ultimately turns out 
that the family loses the property, but instead the 
family gets money which is taken out by some of 
the parties, a suit by the other parties to recover 
their shares is not barred by S. 47, C. P. Code. 
The decree contemplates the division by metes- 
and bounds of specific immovable property, but 
after the decree, the property is lost, and money 
was acquired in its stead, and thus cannot be 
partitioned in execution of the decree. Hence a 
separate suit is not barred under S. 47. ( Lokur , 
J.) Laxman Manjunathaya v. Venkatrao. 41 
Bom.L.R. 836=185 I.C. 13=12 R.B. 222=A.I 
R. 1939 Bom. 386. 


S. 47 — Bar of suit—Person obtaining pro* 
perty of another agreeing to pay his decretal debt 
—Right of decree-holder to proceed against him 
by way of execution application. 

Where certain persons obtain possession of 
certain properties on relinquishment by a female 
limited owner, expressly agreeing to pay certain 
decretal debt due against her, they are, upon the 
principles of justice, equity and good conscience, 
bound to pay the decretal debt in execution of the 
decree. There is no necessity on the part of the 
decree-holder to take recourse to a separate suit 
to establish the contractual liability in view of the 
scope of S.47, C. P. Code. They can proceed by 
way of an application under S. 47. The decree- 
holder, although stranger to the contract which is 
to his benefit is entitled to enforce the agreement 
to his benefit apart from the position that the 
party concerned accepted liability in the matter of 
satisfaction of the debt due to the decree holder. 
62 C.L.J. 55, Rel. on. ( Guha and Bartley //.) 
Bhujendra Nath Biswas v. Sushamoyee Basu. 
166 I C. 786=9 R.C. 624=40 C.W.N. 601 = 63 C. 
L J.25=A.IR. 1936 Cal. 67. 

-S. 47 —Bar of suit — Pre-decree compromise 

—Whether can be pleaded in execution—Suit for 
declaration of rights on basis of compromise — 
Maintainability. 

The executing Court can only go into matters’ 
relating to the execution, discharge or satisfaction 
of the decree which arise after the decree came 
into existence and result in its discharge or satis¬ 
faction and not into a pre-decree compromise 
which is not embodied in the decree and which 
practically nullifies the decree. Such a compro¬ 
mise could not, therefore, be pleaded as a bar in 
1 execution proceedings and a separate suit for 
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declaration of rights on the basis of the compro- 
mise is maintainable. ( Coldstream and Bhide, JJ ) 

?n??T T T> H 5? CULES T Skinner v. K. M. Skinner. 

? 9 Fn L, ? T 2 i~ l8Lah ' 171 =170 I c. 245=10 R. 
L. 89=A I.R. 1937 Lah 507. 

j ^--Bar of suit—Property purchased hy 

decree-holder m execution—Suit by him or by 

purchaser from him for possession—Maintain¬ 
ability. 

S. 47, C. P. Code, bars a suit by a decree-holder 
for possession of the property purchased by him 

in execution of his own decree against the judg¬ 
ment-debtor or any one claiming under him, and 
the bar is equally applicable to a purchaser from 
the decree-holder. The Code provides that if the 
property is in the possession of the judgment- 
debtor or any one claiming under him the decree- 
holder purchaser must obtain actual delivery of 
possession under O. ?1, R. 95, but if it was in the 
possession of a tenant entitled to be in occupation 
ot the same he must obtain symbolical possession 
tinder O. 21 , R. 96. Where this is not done with” 
in three years from the date when the sale became 
absolute, a suit for possession is not maintainable 
in view of the bar of S. 47. (Venkataramana Rao, 

? T UB o R o A r MAN ^^ ER Vm Kmshna Iyer. 1936 

R.’l936 Macf571. ‘ 1057=162 I C - 85 6=A.I. 

— S. AT—Bar of suit—Purchase in execution — 
Obstruction to delivery by parties to suit and by 
strangers—Suit by purchaser—If barred. 

Where a purchaser of land in execution while 
taking possession is obstructed by certain persons, 
some of whom were parties to the suit and who 
claimed occupancy rights therein, insofar as 
>uch a.dispute was raised by the parties to the 
suit, the question should be decided in execution 
proceedings, but as to others who were not parties 
to that suit a regular suit must be the only 
remedy and S. 47 is no bar. ( Ramesam and Cor¬ 
nish, JJ.) Venkatakrjshnayya v. Venkata- 

IWJ* mJoV" ' ° 456=10 E M ' ,3=AX 

- s. 47-Bar of suit—Refusal to recognize 

assignee decree-holder—Separate suit to declare 

right—If barred. 

Where in an application under O. 21, R. 16, C 

R. Code, the executing Court refuses to recognize 
the assignee decree-holder, on the objection of 
the judgment-debtor, the dispute is between a 
transferee of the decree-holder and the judgment- 
debtor and is fully covered by the provisions of 

S. 47, C. P. Code, and hence a separate suit to 
declare the assignment valid is barred. (Grille 
/.) Balchand v. Kachru. I.L.R. (1939) Nat/ 
54=176 I.C. 445=11 R.N. 58=1938 N.L T 117 
=A.I.R. 1938 Nag. 267. 

S. 47 —Bar of suit — Representative — Pur- 

*42 A ~ *U ~ * 
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chaser from auction-pur chaser at sale in execu¬ 
tion of money decree—Application for delivery _ 

Obstruction by purchaser in execution of money 
decree in another small cause suit—Dismissal of 
application—Suit for possession—Bar of. 

The second plaintiff had a mortgage over the 
property of a joint Hindu family consisting of an 
adult and two minor members. He sued on the 
mortgage and got a decree on 23—1—1928, in exe¬ 
cution of which the property was put up for sale 
and purchased by the second plaintiff himself on 
1—5—1931. He got delivery in execution of the 
property except one item, with regard to which he 
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was obstructed by the defendant; and an applica¬ 
tion by the second plamliff for removal of 
resistance was dismissed. On 6—9—1931, second 
plaintiff sold all his rights to the first plaintiff 

w . h ° on ? 7 “ 1 ?T 193 , 1 a PP ,ied for removal of the 
obstruction of the defendant with regard to the 

one item which had not been delivered to the 

second plaintiff. But that application was also 

dismissed on 6-1-1932. The defendant who was 

the obstructor claimed title to the item in dispute 

under a purchase in execution of a small cause 
decree obtained by a stranger against the adult 
member only of the joint family, who was one of 

the mortgagors against whom the second plaintiff 

had obtained the mortgage decree. The defen¬ 
dant s purchase was on 20—1—1930, before the 
sa e in execution of the mortgage decree, but 
after the decree in that suit, while the small cause 
decree in execution of which the defendant 
purchased was passed on 3-5—1928, after the 
mortgage decree. The laintiffs instituted a suit 

a l u S V h / defe ? dan t /or recovery of the item, 
which had not been delivered to them in execu- 
tion. 

Held, that the first plaintiff was a representative 

of the auction-purchaser, and the defendant was 

a representative of the mortgagors, and the matter 

being covered by S. 47 ( 1 ), C. P. Code, the suit 
was barred 

Held , further , that the plaintiff should, however 
be given leave to treat the suit as an application 

P* r'J*’ Code ’ ln view of S. 47 

^*.P* Code, there being no obstacle by way of 

limitation or otherwise, on payment of additional 

court-fee, if that be required. (Gentle, J.) Pada- 

Arumugha Mudaliar. 1939 

M I^j N 415 57=A ' IR * 1939 Mad ^44= (1939) 2 

~~ , 47 P Qr of suit — Sale , in between the 

order for and the actual attachment—Purchaser's 
claim under O. 21 , R. 58 upheld—Separate suit to 

dec Jore that property liable to attachment and sale 
—Maintainability. 

W here after an order forattachment but before 
the actual attachment, the property sought to be 
attached is transferred by a sale deed to a third 
person and the purchaser thereupon preferred a 
claim under O. 21, R 58, C. P. Code and the pro¬ 
perty was released from the attachment by the 
executing Court, it is certainly open to the decree- 
holder to file a separate suit to get it declared that 
the property is liable to be attached and sold in 
execution of his decree and it cannot be said that 

and l/frVn S VA red p y S - 47 ’ C R Code. (Bennet, 
and Verma, JJ.) Bansraj Pandey v. Ram Lal 

Pandey. I.L.R. (1939) All 354—181 T r» ri n— 

197=1939 AX. 

S. 47 Bar of suit—Second suit for same 

rH a « 


_ r j -‘Jci.uim sun ior same 

and on same cause of action and between 
same parties—Maintainability. 5V* C P. Code, 
Ss. 11 and^ 47.^ 41 Bom.L R. 497. 

“ 47 Bar of suit—Suit for possession by, 

decree-holder auction-purchaser against judgment - 
debtor and another—Latter claiming to have pur - 
chased property from judgment debtor before 
attachment. 

S. 47, C P. Code, can only apply where a dis¬ 
pute arises between the parties to the suit; it does 
not apply where the contest is between the parties 
to the suit and also a stranger. A suit by the 
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d -'■ee-holder auction-purchaser for possession 
of property against the judgment-debtor and 
another person who claims that he had purchased 
that property from the j 11 Igment-debtor before 
the attachment proceeding is, therefore, not 
barred by tne provisions of that section. (Sen, 
J ) Badan Chandra Barwa v. Ramtiban Sohan- 
lal. 44 C.W.N. 827. 

-S. 47—Bar of suit—Suit for possession and 

mesne profits—Claim for future mesne profits— 
Omission to grant —Mo direction as to inquiry 
into mesne profits—Second suit for such mesne 
profits. If barred. See C. P. Code, S. 11. 46 L. 
W. 676. 

-—S. 47— Bar of suit—Suit for possession of 

land—Execution barred—Second suit — Maintaina¬ 
bility—Land on river bank subject to annual inun¬ 
dation during rainy season by reason of flooding 
of river—If dispossession of defendant, or cons¬ 
tructive possession of plaintiff. 

A decree obtained by a person for possession 
of land, which is left unexecuted by leaving the 
defendants in possession until the execution of 
the decree is barred by limitation, bars a second 
suit for possession by reason of S. 47, C P. Code. 
The fact that the land is on the banks of a river 
which spills over its bank during the annual rainy 
season in times of flood and makes agricultural 
operations impossible during the period of inun¬ 
dation, is no ground for holding that there is any 
dispossession by vis-major of the defendants or 

that the plaintiff at that time enjoys constructive 
possession such as would give him a right to 
institute a new suit so as to get over the bar of 
S. 47, C. P. Code. The decree for possession 
cannot be satisfied unless the plaintiff gets actual 
possession of the land, and it is only if the land 
becomes derelict that it would be unnecessary to 
apply for execution. ( James and Chatterji, JJ.) 
Jugal Kishore Prasad Singh v. Manaka Singh 
180 I.C. 76=5 B.R. 330=11 R P. 442=A.I.r! 
1939 Pat. 260. 

-S. 47 —Bar of suit—Suit for possession by 

mortgagee decree-holder auction-purchaser. 

The mortgagee decree-holder does not have a 
right to possession of the property ordinarily 
speaking and therefore an application for posses¬ 
sion of the property by the auction-purchaser 
even though he happens to be the decree-holder 
himself is not in the same capacity and the auc¬ 
tion-purchaser m ist therefore remain the decree- 
holder. This being so such application must be 
taken to be made by the right accruing to him 
for possession by virtue of that sale. Therefore 
if a party claiming under the judgment-debtor 
resists the auction-purchaser, the question 
neither relates to the execution, discharge or 
satisfaction of the decree, nor is it between the 
parties to the suit in the sense that the parties 
arrayed against each other are representatives in 
interest of the decree-holder and judgment- 
debtor or vice versa respectively in the original 
suit. Therefore it would follow that a suit by 

the auction-purchaser for possession of the pro¬ 
perty is not barred by reason of the provisions of 
S. 47. ( Dalip Singh and Sale, JJ.) Abdul Ghani 
v. Lala Lal Chand. A.I.R. 1940 Lah. 230. 

- S.47 —Bar of suit—Suit on sale but decree 

as on mortgage—Defendant failing to pay amount 
decreed and plaintiff put in possession as per 
decree—Subsequent suit by defendant for posses- 
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sion alleging satisfaction of mortgage out of 
income — Maintainability. 

Where in a suit on the bisis of a sale, the 
Court held that the transaction was a mortgage 
and not a sale and passed a decree directing that 
defendant should pay a certain amount with inte¬ 
rest to plaintiff within a certain time and in 
default, the plaintiff to be put in possession of 
the property and the plaintiff was so put in 
possession, a subsequent suit by the representa¬ 
tives of the defendant for possession on the 
ground that the former plaintiff was in posses¬ 
sion as usufructuary mortgagee and that the 
amount due has been paid off out of the income, 
is not maintainable inasmuch as the claim relates* 
to the execution of the former decree. (Pollock 
J.) Pandari v. Digambardas. 1940 N.L.J* 
331. - 


S.47 —Bar of suit—Transfer by defendant 
pendente hte— Decree against defendant — Enfor¬ 
cement against transferee—Remedy—Execution- 
Separate suit—If barred—“Representative." 

A transferee of the defendant pendente lite is a 
representative of the defendant, and a decree in 
the suit passed against the defendant-transferor 
must be enforced against the transferee in execu* 
tionand not by a separate suit. A separate suit 
is barred by S. 47. ( Beaumont , CJ. and IVassoo- 
dew, J .) Gopal Sattu v. Dnyanu Marutl I.L. 
R. (1938) Bom 649=177 I.C. 499=11 R B 96= 
40 Bo m L R. 512=A.I.R 1938 Bom. 367. 

"■S. 47 —Bar of suit—IVrong inclusion of 
properly in sale certificate—Remedy—Suit for 
correction, if lies. 


Where in a suit on a mortgage of a share of a 
property, another sharer is added as the legal 
representative of the deceased mortgagor and in 
execution of the decree, the share of the other 
person also is included in the proclamation of 
the property to be sold and in fact was sold with¬ 
out any objection by that person either at the 
time of the proclamation of sale or its confirma¬ 
tion, he cannot thereafter file a regular suit to 
correct the sale certificate. His remedy was only 
by objections in the execution Court. (Be tine t 
and Verma, JJ.) Rahim Bukhsh v. Kishen 
Lal. I L.R. (1939) All. 385=183 I.C. 415=12 
R.A 127=1939 A.L.J. 211=1939 A.W.R. (H.C.) 
242=A.I.R. 1939 All. 368. 


Construction. 

-S. 47 — Construction—Liberal construction. 

S. 47 should be liberally construed and the 
decree-holder should get his relief as expeditious¬ 
ly as possible. 19 Cal. 683 (P.C ), Foil. (Moham¬ 
mad Noor and Varma, JJ.) Narottam Das v . 
Krishna Prasad. 15 Pat. 545=162 I.C. 830=8 
R.P. 580=1936 P.W.N. 473=17 Pat.L T. 434= 
A.I.R. 1936 Pat. 289. 

Defence to suit. 

-S. 47 —Defence to suit—If also barred. 

S. 47, C P. Code, bars both a suit and defence. 
The section debars a party to the suit or his 
representative from raising otherwise than in the 
execution proceedings any question of the class 
described in the section which arises between 
himself and the other party to the suit. He can¬ 
not raise it either as a plaintiff or as defendant in 

any separate suit between himself and the other 

party or his representative. ( Zia-ul-Hasan , /.) 
Ram Sarup Singh v . Buddhu Lal. 1939 O.A* 
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518=! 9S9 A.W.R, (C C.) 94=1939 O.W.N. 

053. 

Executability of decree. 

S * 47“—Executability of decree—Objection 


, ... ; -~ j i**ur«* uu/cuti 

Jo executability of decree as being incompetent — 
If open. 

A puisne mortgagee against whom a personal 

decree has been passed, behind his back, when 

there was no pra>er for a personal decree in the 

plaint, can in execution take an objection to the 
executability of such a decree under S 47 within 
30 days of the sale of the property of the puisne 
mortgagee, and relief cannot be refused to him 
(Mohammad Noor and Rowland, JJ.) Bilat 
Rout v Maheub Safi 162 If 867—8 RP 
592=1936 P.W.N 281=A.I R. 1936 Pat. 303 

S. 47 Executability of decree—Scheme 
decree under S- 92—Executability. See C. P 
Code, S. 92. AIR 1937 Mad. 326. 

Executing Court. 

7 r S- 47-Executing Court—Description of 
property in decree incorrect — Amendment—Power 
of executing Court—Refusal by Court passing 

deC J e A t A‘> a7 !i e i ld Appealability — C.P. Code, S. 151 
andO.A3,R.l. 

Where the description of property directed to 
be sold by a mortgage decree is incorrect, in the 
decree itself, the executing Court has no power to 
amend or rectify it. It is only the Court which 
passed the decree that can correct the mistake in 
the exercise of its inherent power under S. 151, 
S'* j Code. If it corrects the mistake and amends 
the decree, the amended decree is appealable, but 
if it refuses to do so, the order of refusal is not 
a decree and is r.ot appealable. Nor would an 
appeal lie agamsi the older under O. 43, U. 1, as it 
is not one °f the orders mentioned in that’rule. 
{Lokur, J .) Krishnaya Parbhaya v. Mechrat 
Paparam. I.L.R (1939) Bom. 708=186 I C 70 
— 12 R.B. 292=41 Bom L.R. 1170=A.I.R.’ 1940 

Joom. 1 U. 

T “S. 47—Executing Court—Duty of—Objec¬ 
tion by debtor on ground that purchase by decree- 
holder of part of mortgaged properly after decree 
on mortgage has proportionately discharged 

decree debt—If can be raised. See Mortgage _ 

Decree on. /> .I R 1936 Cal 537. 

—S. 47— Executing Court-Order of full 
satisfaction—Subsequent order zacating order of 
satisfaction—Absence of notice to judgment-deb¬ 
tor — Effect. 

Where the Court executing a decree disposes of 
the execution case on full satisfaction making an 
Order of full satisfaction of the decree, it has ro 
jurisdiction to vacate that order without nolice to 
the judgment debtor. (Guha and Lodge, JJ) 
Durga Charan Das v. Chairman of the Laban- 
ga Samabai Samity. 162 I C. 135=8 R C 570= 

40 C.W.N. 143=62 C.L.J. 372=A.I.R. 1936 Cal 
171. 

■ S. 47—Executing Court—Powers of— 
Amendment of decree more than three years after 
passing—Execution application within three years 
of amendment—If barred—Power of executing 
Court to look into nature of amendment or neces¬ 
sity for same. See Limitation Act, Art. 182 (4) 

18 Pat.L.T. 18. 

-S. 47 —Executing Court—Powers of — 

Attachment under O. 21, R. 52— Dispute as to right 
to money attached between decree-holder and 


C P. CODE (1908), S. 47. 

judgment-debtor—Jurisdiction to decide — Execut¬ 
ing Court or custody Court 

Under the proviso to O. 21, R. 52, when a dis¬ 
pute as to title or priority arises between the 
decree-holder and a third party as regards money 
in the custody of a Court other than the executing 
Court, then the custody Court shall determine 
that dispute. When, however, the dispute is bet¬ 
ween the decree-holder and the judgment-debtor, 
the matter has to be decided by the executing 
Court under S. 47. C.P. Code, and not by the cus¬ 
tody Court. {Bose J.) Nandkumar z;. Kaluram. 
19 N L J. 287. 

-S. AT—Executing Court — Powers—Contract 

as to rights and obligations under decree — Enfor¬ 
ceability—Bar oj separate suit. 

"1 he C. P. Code contains no general restriction 
of the parties' liberty of contract with reference 
to their rights and obligations under the decree 
and if they do contract upon terms which have 
reference to and affect the execution, dis¬ 
charge or satisfaction of the decree the provisions 
ol S. 47 involve that questions relating to such 
terms may fall to be determined by the executing 

Court. A fair and ordinary bargain for time in 
consideration of a reasonable rate of interest, 
cannot be regarded as an aitempt to give jurisdic¬ 
tion to a Court to amend or vary the decree. It 
has its effect on the parties’ rights under the 
decree and the executing Court under S. 47, C. P. 
Code, has jurisdiction to ascertain its legal effect 
and to order accordingly. It is not possible to 
regard O. 20, R. 10 as excluding any possibility of 
the parties c< ming to a valid agreement for time, 
to which the Court under S. 47, will have regard. 
Suclragreements or bargains may take different 
forms. If it appeals to the Court acting under 
S 47 that the true effect of the agreement was to 
discharge the decree forthwith in consideration of 
certain pri mises by the debtor, then no doubt the 
Court will not have occasion to enforce it in exe¬ 
cution proceedings but will leave the creditor to 
bring a separate suit on the contract. If, on the 
other hand, the agref ment is intended to govern 
the liability of the debtor under the decree and to 
have effect upon the time or manner of its en¬ 
forcement. It is a m..tier to be dealt with under 
S. 47, C. P. Code. In such a case to say that the 
creditor may perhaps have a separate suit is to 

misread the Code, which by requiring all such 
matters to be dealt with in execution discloses a 
broader view and functions of an executing Court, 
Csir George Rankin.) Oudh Commercial Bank. 
L™. v Bind Basini Kuer. 66 I.A 84=14 Luck, 
192— I LR (1939) Kar. 136 (P.C )=11 RPC 

i*?=A?£ Lj T 3 l 7 = 50 LW 39=1939 AXj! 

Bom L R 708=1939 P.W.N. 784=1939 
M W N 692=1939 O.W.N. 313=43 C.W N. 501 

= I C. 378=1939 R.D 208 = 1939 O.L.R. 187 
= 19390 A 352=1939 A.W.R. (P.C.) 43=5 B. 
^ 2 4 76=AJ.R. 1939 P.C. 80=(1939) 1 M.L.J. 

r -s. 47—Executing Court—Powers of— 

Decree against karnavan of Malabar tarwad— 
Executability against tarwad—Powder of execut¬ 
ing Court to defemrne. See Malabar Law— 
Tarwad. 1939 M.W.N. 1229. 

— S. 47— Executing Court—Powers of 

Decree against minor—Question whether minor 
was properly served or represented—If can be 
gone into . 
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It is not open to an executing Court to sit in 
judgment over the Court which passed the decree 
which has to be executed. It cannot, except in 
certain limited cases, conduct inquiries as to whe¬ 
ther the decree was properly passed. If on the 
face of the record it is clear that some illegality 
has been committed the executing Court can 
refuse to execute the decree. But where there is 
nothing to show that there has been such illegality 
the executing Court has to presume that the decree 
was properly made, and take the decree as it 
stands and execute it. Where a decree made on 
an award in arbitration against a minor contains 
nothing on the face of it to show that the minor 
was not served or properly represented in the 
arbitration proceedings, the executing Court has 
no power to hold an inquiry as to whether the 
minor was served or represented, and cannot 
refuse to execute the decree on the ground that 
he was not served or properly represented or on 
the ground that the minor cannot be made liable. 
If the minor is not really liable his remedy lies 
elsewhere. ( Horwill , J.) Villupuram Urban 
Co-operative Bank v. Baeasubramania Muoaii 
178IC.808 = 11 R.M. 500 = 1938 M W.N. 567 
=48 L.W. 285=A.I.R. 1938 Mad. 809 = (1938) 2 
M.L.J. 186. 

-^S. 47— Executing Court — Powers of — Plea 

by judgment-debtor that he is a minor and was 
wrongly impleaded as major—If open—Power of 

executing Court to entertain plea and inquire 
into. 

S. 47, C. P. Code, is not intended to be used for 
the purpose of investigating matters relating to 
the validity of the decree itself when on the face 
of it there is nothing illegal about the decree. An 

executing Court cannot entertain an objection to 
the execution of the decree against a minor on 
the ground that the decree was passed against him 
who was impleaded as a major. Where the 
judgment-debtor appears in execution and asserts 
that he is a minor, he is in fact saying that lie was 
not a party to the decree, and the executing Court 
is precluded from making an enquiry under S. 47, 
C. P. Code. The proper remedy in such cases is 
by way of suit. ( Mockett and Horwill, J ) Sf.thu- 
KAJAN z, Guruswami Pathar. I.L.R. (1937) 

Mad. 834=1937 M.W N. 227 (2)=45 L.W. 401 

R M ‘ 1 31=AJ.R. 1937 Mad. 
509=(l937) 2 M.L.J. 37. 

S. 47 and O. 32, R. 1— Executing Court — 
Powers op Validily of decree—Power to qties- 

ttott—Case of no jurisdiction—Dismissal of suit 

on behalf of alleged minor zvith costs—Plaintiff 
really a major—Procedure to be followed—Decree 
for costs—If executable. 

Ordinarily a Court executing a decree cannot 
go behind the decree and has no power to enter¬ 
tain any objection as to the validity of the decree 
or as to legality of the character of the decree, 
but that is only true in a case when the Court 
passing the decree had got jurisdiction to pass it; 
but where the Court passing the decree was in¬ 
herently incompetent to pass the decree and had 
absolutely no jurisdiction to pass it, its decree is 
a nullity and no question of validity of the decree 
arises in such a case. Where a suit is brought by 
guardian on behalf of an alleged minor, the Court 
which was dealing with such a case if it found 
that the plaintiff had attained majority more than 
three years prior to the suit, has no jurisdiction 
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to proceed with the suit as it was not properly 
brought and should have either dismissed it. or 
allowed the plaintiff to amend the plaint and file it 
as major. But without doing so, if the Court 
dismisses the suit with costs, the decree for costs 
against the plaintiff, cannot be executed as the 
Court has no power to pass a decree against the 
plaintiff who strictly was no party to the proceed¬ 
ings before it. Costs oua:ht to have been awarded 
against the guardian. ( Zia-ul Hasan and Yorke , 
//.) Suraj Bakhsh Singh v. Phaldan Singh. 
177 I.C. 69=11 R.O. 20 = 1938 O.A. 612=1938 

O. L.R. 369 = 1938 O.W.N. 779=A.I.R. 1938 
Oudh 213. 

--S. 47—Executing Court—Power to go be¬ 
hind decree—Decree for instalments—Subsequent 
consent decree for instalments coupled with 
hypothecation—Execution—Plea that contract of 
security and hypothecation is without considera¬ 
tion and unenforceable—Competency. See C. P. 
Code, O. 20, R. 11 (1) and (2). 18 Pat. 719. 

--Ss.47 and 68— Executing Court — Transfer 

to Collector for execution—Objection to sale on 
ground of fraud—To zvhich Court to be made. 

S. 68, C. P. Code, does not state that the Col¬ 
lector shall become the Court executing the 
decree. The Court executing the decree remains 
the Court which sends the decree for execution to 
the Collector and the powers conferred by the 
C. P. Code on the Court executing the decree re¬ 
main with that Court and do not pass to the Col¬ 
lector. Hence the question whether a sale in 
execution of a decree was brought about by 
fraud, being a question relating to execution, dis¬ 
charge or satisfaction of a decree within the 
meaning of S. 47. C. P. Code, can be entertained 
by an executing Court even though the decree had 
been transferred to the Collector under S- 68, C. 

P. Code, and the sale had been confirmed. 
( Thomas , C.J. and Zia-ul-IIasan, J.) Radha 
Rawan Prasad v. Rajendra Prasad. 14 Luck. 
213=177 I C. 77=11 R.O. 21=1938 O.A. 598= 
1938 O.L.R. 371=1938 O.W.N. 758=A.I.R. 
1938 Oudh 188. 

Execution. 

-Ss. 47 and 48— Execution — Adjustment of 

decree during—Pozver of Court to recognise — 
Revival of execution application — Test. 

On an application for execution of a final 
decree for sale, a date was fixed for sale. But on 
a day prior to the one so fixed the parties 
agreed upon an arrangement of payment by 
instalments and that in case of default in pay¬ 
ment, the whole amount was to become recovera¬ 
ble by sale. The compromise or arrangement was 
presented to the Court with a prayer for the 
postponement of execution. The execution was 
accordingly postponed. There was subsequently 
default in the payment of instalments and an ap- 
olication for execution was presented more than 
3 years after the date of the default. It was con¬ 
tended that executing Court could not recognize 
the arrangement and that the execution applica¬ 
tion was barred by limitation. It was held that 
the executing Court had jurisdiction to recognize 
such an arrangement and that the subsequent exe¬ 
cution application was really one in continuation 
and was a revival of the first application and that 
hence no question of limitation arose. 
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Held, further, the mere fact that the Court 
ordered a case to be struck off does not show that 
the application came to an end, nor does the fact 
that an application is on the usual tabular form 
suggest that it is a fresh application. The ques¬ 
tion whether an application is a fresh application 
or is merely one to revive the previous execution 
proceedings, has always to be decided upon the 
•circumstances of each case and in each case the 
substance of the matter must prevail over the 
form of the application. (Iqbal Ahmad, Bajpai 
and Ismail, //.) Mahendra Rao v . Bishambhar 
Nath. I.L.R. (1940) A. 377=188 I.C. 323= 
13 RA. 1=1940 A.L J. 301=1940 A.W.R. 
<H.C ) 281=A.I R 1940 All. 270 (F.B.) 

Execution, discharge or satisfaction. 

- "S. 47—Execution, discharge or satisfaction 

—Application for final decree in mortgage suit— 
Objection to sale on ground that property mort¬ 
gaged is inalienable—Competency. See C. P. Code. 
O. 34, R. 5. 46 L.W. 544=A.I.R. 1937 Mad. 

918. 

-S 47— Execution, discharge or satisfaction 

—If controlled by O. 21, R. 19. 

O. 21, R. 19, C. P. Code, cannot and should not 
i>e taken to be applicable and exhaustive in regard 
to questions arising for consideration under S. 47 
of the Code relating to execution, discharge or 
satisfaction of decrees. (Guha and Bartley, //.) 
Bank of Dacca, Ltd. v. Gour Gopal Saha. IX. 
R. (1937) 1 Cal. 57=166 I.C. 855=9 R C. 602= 
65 C.L.J. 74=A.I.R. 1936 Cal. 409. 

Execution proceedings. 

—S. 47—Execution proceedings—Judgment- 
‘debtor not bound to raise all possible objections 
at a given time—Duty of Court to decide all ob¬ 
jections raised. See C. P. Code, S. 11— Execu¬ 
tion proceedings. 1937 A.L.J. 482=A.I.R. 1937 
•All. 446. 

-S. 47 Execution proceedings—Order for 

J 7 ^. .... . _ ex parte— Judgment- 

debtor s right to prefer objections. 

The judgment-debtor can prefer objections 
under S. 47, at any stage of the execution pro¬ 
ceedings. Those objections have to be determined 
on their merits, unless a particular objection had 
'"been adjudicated upon by the Court earlier, or 
unless the judgment-debtor is debarred from 
•agitating the particular objection. Hence, where 
the objection, namely that the decree ought not 
to have been transferred to another Court as the 
•judgment-debtors had properties within the juris¬ 
diction of the Court which passed the decree 
sufficient to satisfy the decree, had not been ad¬ 
judicated upon at a previous stage of the pro¬ 
ceedings and the order of transfer was made ex- 
Porte, and without giving judgment-debtors an 
•opportunity to contest the decree-holder’s prayer 
for transfer, the Judge ought to consider the 
objection on its merits. (Mitter and Mohamad 
Akram , JJ.) Manmatha Pal v. Sarada Prasad 
187 I.C. 67=12 R.C. 539=A.I.R. 1939 Cal. 65l' 

Necessary parties. 

--~S. 47—Necessary parties—Auction-purcha¬ 
ser if necessary party to appeal —See S. 47, 
Appeal—Auction-Purchaser. 

S. 47— Necessary parties — Revision against 
1 order dismissing objection to attachability of pro¬ 
perty — Auction-purchaser—If necessary party . 


C- P. CODE (1908), S. 47. 

An auction-purchaser is not a necessary party 
to an application for revision filed against an 
order dismissing an objection of the judgment- 
debtor to the attachability of the property. (Addi¬ 
son, J.) Inayat v. Kartyar Singh. 41 P.L.R. 
288=A.I R. 1939 Lah. 256. 

Objection as to saleability of property. 

S. 47— Objection as to saleability of pro¬ 
perty—IVhen could be raised. 

An objection by a judgment-debtor as to the 
saleability of his property in execution could be 
raised under S. 47. C. P. Code, at any time prior 
to sale of the property and even if made later, it 
would be within time, if made within 30 days from 
date of sale under Art. 166 of Limitation Act. 

( Gruer , /.) Maroti v. Kisanlal, 180 I.C. 553 
=11 R.N. 367=1938 N.L.J. 389=A.I.R. 1938 
Nag. 558. 

Parties and representatives. 

-S. 47— Parties and representatives — Attach¬ 
ment of undivided interest of judgment-debtor 
before his death—Subsequent dismissal of execus- 
tion case followed by its restoration—Revival of 
attachment—Nephews of judgment-debtor in pos¬ 
session of property as survivors—Whether legal 
representatives of judgment-debtor. 

Where the undivided interest of a deceased 
judgment-debtor was attached in execution before 
his death and subsequently the execution case 
was dismissed for want of prosecution but was, 
however, restored, the effect of the order setting 
aside the order of dismissal is to revive the 
attachment which ceased when the order was 
made dismissing the execution case for default. 
If the nephews of the judgment-debtor who are 
the survivors of the family are in possession of 
the property which by reason of the revival of 
attachment is not theirs, they are intermeddling 
with the estate of the deceased judgment-debtor 
and, therefore, are his representatives within the 
meaning of S. 47, C. P. Code. (Wort, J.) Ram- 
eshwar Prasad Singh v. Basdeo Singh. 8 R.P* 
332=160 I.C. 119=1936 P.W.N. 14=A.I.R. 

1936 Pat. 126 . 

—--S. 47— Parties and representatives — Auc¬ 

tion-purchaser—If representative of judgment- 
debtor—Right to intervene in further execution by 
decree-holder. 

Where property is sold in execution of a mort¬ 
gage decree for a price mentioned in the C form, 
the auction-purchaser (though stranger) can, in a 
fresh application for execution of the decree for 
further interest against the same property by 
issue of a fresh C form, intervene under S. 47, he 
being a representative of the judgment-debtor as 
regards the liability of the land for a second sale. 
(Gruer, J.) Trimbak Laxman v. Baliram Pan- 
dusa. I.L.R. (1937) Nag. 156=168 I.C 221=9 
R.N. 244=A.I R. 1937 Nag. 59. 

*7-S. 47— Parties and representatives — Auc¬ 

tion-purchaser of property pending suit on mort¬ 
gage—Whether representative of mortgagor . 

An auction-purchaser of a half share of zamin- 
dari property in execution of a simple money 
decree during the pendency of a suit by the mort¬ 
gagee of such property, is a representative of the 
mortgagor, and can properly be impleaded as a 
party in the execution proceedings of the decree 
passed on the mortgage. (Harries and Ganga 
Nath , JJ.) Ram Autar Sahu v. Bate Krishna* 
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163 I.C. 926=9 R.A. 101=1936 A.L J 541 = 
1936 All.L.R. 670=1936 A.W.R. 422=A I.R. 
1936 All. 479. 

—-S. 4 7—Parties and representatives — Auc¬ 

tion-purchaser under money decree—Subsequent 
sale of same property in enforcement of charge 
under security bond for satisfaction of prior 
decree—Rights of prior purchaser. 

When a money decree is being executed against 
a property given in security for the satisfaction 
of a decree, it is not being executed as a simple 
money decree but as a decree against the property 
on which it is a charge. Hence where such pro¬ 
perty is subsequently purchased by another 
decree-holder in execution of his money decree, 
the property is transferred to him only subject to 
the charge and hence in execution proceedings by 
the former decree-holder against such property, 
the purchaser decree-holder should be present as 
he is a representative of the judgment-debtor 
within S. 47, C. P. Code, so that he may be given 
an opportunity to redeem the property by paying 
off the amount due to the prior decree-holder. 
(Case-law discussed.) ( Mohammad Noor and 
Parma, JJ.) Narottam Das v. Krishna Prasad. 
I 5 Pat. 545 = 16 2 I.C. 830=8 R P. 580=17 Pat. 
UT. 434=1936 P.W.N. 473=A.I.R. 1936 Pat. 

' S- ^7 —Parties and representatives — Execu¬ 
tion of decree by attaching creditor—Objection 
by transferee decree-holder—If comes within 
S. 47. 

One M obtained a preliminary decree for sale 
of the property covered by the security bond. The 
judgment-debtor F obtained a decree against M 
in respect of certain costs and attached M's 
decree. M transferred his decree to R. Subse¬ 
quently F applied for execution of the decree 
which he had attached in execution of his own 
decree against M. R put an objection to F’s ap¬ 
plication for execution. 

Held, as transferee of original decree-holder 
M t R represented M, and his objection therefore 
came within the scope of S. 47, C. P. Code. A.I. 
R. 1937 All. 63, Rel. on. ( Nanavutty and Smith, 

Eaqir Bakhsh v. Mt. Mariyan. 13 Luck. 
237=168 I.C. 154=9 R.O. 445 = 1937 O.L.R 224 
=1937^0.W.N. 519=A.I.R. 1937 Oudh 365. 

\ S. 47 Parties and representatives — Exe¬ 
cution of decree stayed oki judgment-debtor exe¬ 
cuting security bond —Another decree-holder 
attaching property covered by bond and purchas¬ 
ing it in execution If representative of judgment- 
debtor. ' 

The execution of a decree passed in favour of 
C was stayed on the judgment-debtor executing 
a security-bond. D , another decree-h Ider, 

attached the property covered by the bond along 
with other properties belonging to the judgment- 
debtor, and purchased it in execution, subject to 
the charge created by the bond. C then applied 
for the sale of the property covered by the secu¬ 
rity bond and prayed that B might be added as a 
-party to the execution proceeding. 

Held, that B should be added as a party to the 
execution case, as he is a representative of tie 
judgment-debtor within the meaning of S. 47, C. 
P. Code. (Nasim Alt and Mitter, JJ.) Upf.ndra 
Lal Pal v. Binod Lal Pal. 43 C.W.N. 1100, 

S. 47—“ Parties and their representatives'* 


- — — w w »r f f vuv Vi/WM 

■Hindu widow—Suit against by husband’s 
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creditor for recovery of debt out of estate—Sur¬ 
render of whole estate by widow in favour of 
daughters pending suit—Subsequent decree 

against wtdozu—Attachment and sale of estate _ 

Suit by daughters to declare property not liable 
to attachment and sale—If barred. 

A transferee of the interest of a party before a. 
decree is passed against him or in his favour is 
not a representative of that party within the 
meaning of S. 47, C. P. Code. Where a Hindu 
widow pending a suit against her by a creditor of 
her husband to recover the debt from the estate 
in his hands, surrenders the entire estate in favour 
of her daughters and a decree is subsequently 
passed against the widow, the daughters are not 
the representatives of the widow within the 
meaning of S. 47, so as to bar a suit by them for 
a declaration that the property is not liable to 
attachment and sale in execution of the decree 
against the widow. (Sen, J.) Shivu Shidda 
Chaugula v Lakmichand Tui.ajaram Kotharl 
187 I.C. 96=12 R.B 412=41 Bom.L.R. 1007= 
A.I.R. 1939 Bom. 496. 

-S 47 — Parties and representatives — Insol¬ 
vent judgment-debtor—Annulment of adjudica¬ 
tion—Person in whom properties are vested by 
Court—If “ representative “ of judgment-debtor 
—Objection to execution of decree against insol¬ 
vent—If under S. 47. 

Obiter .—Where an order adjudicating a judg¬ 
ment-debtor as an insolvent is annulled and a 
person is appointed by the Court under S. 37 of 
the Provincial Insolvency Act and an order is 
made vesting the properties of the debtor in him, 
an objection by such appointee to an execution 
petition by a creditor does not fail under S 47, 
C. P. Code, as he is not a “representative" of the 
judgment-debtor within the meaning of S. 47. 
(R. C. Mitter, J.) Abdul I.atif v J. R. Plrcival. 
I.L.R. (1937) 1 Cal. 264=166 I.C. 509=9 R.C. 
546=40 C.W.N. 1229=A.I.R. 1936 Cal. 573. 

-S. 47 —Parties and representatives — Mort¬ 
gage suit—Original attaching creditor of mort¬ 
gaged property impleaded as Party—Death of — 
Failure to bring legal representatives on record — 
Legal representatives sought to be impleaded in 
execution Proceedings — Permissibility. 

Where in a suit on a mortgage, a person 
impleaded as a party, by reason of his having 
attached the mortgaged property in execution of 
a money decree dies and no steps are taken to 
bring his legal representatives on record, but it js 
sought to implead them as judgment-debtors in 
the execution proceedings, they arc entitled to be 
discharged from the array of the judgment-deb- 
tors in the execution proceedings of the mort¬ 
gage decree. A.I.R. 1934 All. 1027, Foil. ( Agar - 
zvala and Varma, JJ.) Dular Chand Ram v. 
Kamakhya Narain Singh. 159 I.C. 1073=8 R„ 
P. 320=A I.R 1936 Pat. 110. 

-S. 47 —Parties and representatives—Mort¬ 
gagee decree-holder purchasing property — If 
representative of mortgagor. 

One U executed a mortgage in favour of a 
firm. On remarriage of U his son filed a suit for 
partition Later on, the firm filed a suit for sale 
of the property mortgaged to it, obtained a decree 
and purchased the property. Meanwhile the son 
of U got a decree in the partition suit and applied 
for its execution. When the Commissioner. went 
on to make the division the firm objected pointing 
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out that it had purchased the property. The 
Court disallowed the objection by asking the firm 
to tile a separate suit, 

Held, that by buying the title of U in execution 
arising under the mortgage suit, the firm stepped 
into the shoes of U and thereby became his re- 

Y 7 * • j ^ as the representative of 

U was entitled to come for settlement of the 
question whether the partition decree left any¬ 
thing at all to the partition as between U and his 
son. The firm therefore came under S. 47 and 
the executing Court should not have referred the 
farm to a separate suit. ( Baguley and Mosely, 

id*' 'vut'o Chettyar Firm v. Maung Po 

p A p‘ioI-a r R n ng,L,R « 583=177 I.C. 435=11 
R.R. 128—A.I.R. 1938 Rang. 250. 

- s - *7—Parties and representatives—Occu¬ 
pancy holding—Purchaser at certificate sale - Right 

to object to execution sale of holding under mort¬ 
gage decree. 

0 ^ an entire occupancy holding 

at a certificate sale under the Public Demands 
Recovery Act for arrears of rent is not a repres¬ 
entative of the occupancy tenant within the mean- 
lng of S. 47, C P. Code, such purchaser has 
therefore no locus standi to intervene in proceed¬ 
ings in execution of a decree on a mortgage of a 
part of the heading by the tenant, and object to 
the sale of the holding in execution. ( Macpher - 

Mt J AMuni v. Bholaram. 
i 5 ^?^. 414 ^ 3 B R 53 =1936 P.W.N. 710=165 

181=17 Pat lt - 6so=air 

— -S. 47—Parties and representatives—Pur¬ 

chaser from judgment-debtor during attachment 
—if representative of judgment-debtor. 

A purchaser from a judgment-debtor of pro¬ 
perty belonging to him during its attachment is a 
representative of the judgment-debtor within the 
meaning of S. 47, C. P. Code. (Ghose, J .) Dhir- 

f^i GH0SE v ' Pasant Kumar Das. 
^ vv .in. ioyi. 

— -S. 47—Parties and representatives—Pur¬ 

chaser of mortgaged property pending suit on 
mortgage—If representative of judgment-debtor 
—Question as to delivery of possession between 
him and decree-holder purchaser if relates to 
execution—Separate suit—Bar of—Limitation. 

Persons who purchase mortgaged property 
pending a suit on the mortgage are representa¬ 
tives of the judgment-debtor-mortgagor, and if a 
question arises between them and the decree- 
holders-purchasers as to the delivery of posses¬ 
sion of the mortgaged property, that is a question 
relating to the execution of the decree under S. 
47, C. P. Code, and a separate suit is barred Such 
a suit brought about 4 years after the delivery 
proceedings must be held barred by limitation, 
because, if treated as an application under S. 47, 

C. P. Code, it is clearly barred by limitation! 
{Burn, J .) Lakshmtnarayana v. Hanumayya 
171 I.C. 925=10 R M 410=1937 M.W.N 232= 
46 L.W. 683=A.I.R. 1937 Mad. 580. 

S. 47 — Parties and representatives 
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receiver objects to the attachment of moneys in 
his hands, the objection falls under O. 21, R. 58, 
C. P. Code, and not under S. 47. No appeal 
therefore lies from an order allowing the objec- 
V? 1 / an< ^ *j a * s * ng attachment. {Davis, J.C. and 
Mehta A. J.C) Ghanshamdas v. Shivaldas. 

|° , S q R R -. 288=160 I.C. 383=8 R.S. 126=A.I. 
R. 1936 Sind 2. 

S- 47— Parties and representatives — Second 
mortgage pending first mortgagee*s suit—Whether 
representative of mortgagor. 

A person in the position of a second mortgagee 
who has obtained his mortgage during the pen¬ 
dency of the suit by the first mortgagee, is a 
representative of the mortgagor, and can be 
impleaded as a party in the execution proceedings 
decree passed on the first mortgage. 
{Harries and Gang a Nath, JJ.) Ram Autar 
Sahu v. Bate Krishna. 163 I.C. 926=9 RA 

l°J,T 1936 A L -J* 541 = !936 All.L.R. 670=1936 
A.W.R. 422=A.I.R. 1936 All. 479. 

~ 47— Parties and representatives — Trans¬ 

fer of mortgaged property pending foreclosure 
suit Transferee, if representative in-interest of 
inortgagor judgment-debtor—Mortgagee decree- 

holder, if can proceed to execute decree against 
transferee. 

Where the mortgagor transfers the mortgaged 
property pending the suit for foreclosure on the 
mortgage and the transferee takes actual posses¬ 
sion of the same, the mortgagee-decree-holder on 
the making of the final decree can proceed to 
execute the decree against the transferee for 
recovery of possession of the property transferr¬ 
ed to him inasmuch as the transferee is on 
account of the transfer pendente life, a represen¬ 
tative-in-interest of the mortgagor judgment- 
debtor and is bound by the decree passed against 
him. (Sir Shadi Lai.) Parmeshari Din v. Ram 
Charan. 31 S.L.R. 652=169 I.C. 657=41 C.W. 
N. 1130=46 L.W. 198=1937 O.W.N. 708=18 
P ™ tXT 615=1937 O L.R, 409=1937 P.W.N. 
628=1937 A.L.R. 643=1937 A.W.R. 834=10 R 
P.C. 53=3 B.R 733=39 Bom.L.R. 1019=1937 
£ 1 R - 1937 P C * 260 = (1937) 2 M. 

Li.}. 359 (P.C ). 

S. 47— Parties and representatives—Trans - 


Receiver of the properties of the judgment-debtor 
—Objection to attachment of moneys in h s hands 
—Order allowing — Appealability —C. P. Code, O 
21. R. 58. 

A receiver of the estate of the judgment- 

debtor is not a representative of the judgment- 
debtor under S. 47, C. P. Code. When the I 

Q.. D.-68 


feree from mortgagor after mortgage decree— 
Transferee questioning in execution validity both 
of mortgage and of decree—If representative of 
judgment-debtor—Order allowing execution to 
proceed—Second appeal. 

A transferee from mortgagor after the mort¬ 
gage decree, who questions in the execution pro- 
ceeding the vahdity of the mortgage and also of 
the decree in the mortgage suit is a representa- 
uve ot the j udgment debtor. Accordingly an 
order by the appellate Court allowing the execu- 

falls within the purview of S. 47, 
L. P. Code, and a second appeal by the transferee 
a £ ^at order is competent. {S. K. Ghose, 

and Mitter, JJ ) Rashbf.hari Das v. Mahindi 
Pa L; 173 I.C. 634=10 R.C. 551=67 C.L.J. 7= 
41 C.W.N. 1162=A.I.R. 1937 Cal. 565. 

--S. 47 —Parties and their representatives —> 

Who are included—Their position, if similar to 
that of shebait. 

The term ‘representatives 'occurring in S. 47, 
C. P. Code, includes not only legal representatives 
in the sense of heirs, executors or administrators, 
but also representatives in interest, that is any 
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transferee of the decree-holder’s or judgment- 
debtor s interest, who so far as such interest is 
concerned is bound by the decree. A legal 
representatiye is not a mere figure head as the 
s', ait is. He is one to whom the rights and 
•obligations of the deceased are transmitted. He 

•is a real party to the suit, though he represents 

e nghts and liabilities of a deceased person. A 
snebait on the other hand is a nominal party who 
is in Court as the representative of an ideal per¬ 
son namely, the idol. The idol, it is that is the 
real party in the eye of the law. ( Grille and 
■Niyogi, jj) Azhak Hussain v. Mohamad 
Shibli * L R - < 1939) Nag. 548=187 I.C. 791 = 

183 R N ' 309=1939 NL J. 270=A.I.R. 1939 Nag. 

TJ/ 41 Parties and representatives — 
I'Viaow added as legal representative of judg¬ 
ment-debtor—IVidoiv objecting to sale on the 

ground that it was given to her in dower — If 
entitled. 1 

Where a widow vvas added along with the sons 
as legal representatives of a deceased judgment- 
^ bt0 I her position is that of a representative of 
the dead judgment-debtor and it remains the 
s \ n ? e l ® ve p when she claims that the property 
which had been attached and sold did not belong 

to the judgment-debtor but in fact belonged to 

her, having been given to her in dower. Being a 
party to the proceedings she had every right to 
object to the sale under S. 47, C- P. Code ( Mir 
Ahmad, A.J.C .) Bipi Roshan Jan v. Kahan 
Chand Gobind Ram. lo R. Pesh. 53=173 I.C. 
704=A.I.R. 1937 Pesh. 82. 


„ _ Parties to suit. 

47—-Parties to suit — Decree-holder and 
■assignee Suit relating to validity of assignment 
—If competent. 

A dispute betv Y een an assignee and the decree- 
holder is not a dispute between the parties within 
the meaning of S. 47, C. P. Code, and a separate 
suit relating to the validity of the assignment of 
the decree is competent. The assignee is, there- 
lore, not barred under the provisions of that 
section, from urging in a suit in which his assign- 
ment is being challenged that his assignment was 
valid, even though the executing Court had 
decided against him. (Addison and Din MoJiam- 
<■) Sorab Sukh v. Prf.m Datt. 18 Lah. 

91=10 R L ' 157 (2)—39 P.L.R 
904=A I.R. 1937 Lah. 465. 

“• —Party to suit—Exonerated defend- 

ant. 


S. 47 does not apply unless the question arises 
between the parties to the suit in which the decree 
was passed or their representatives and relates to 
the execution, satisfaction or discharge of the 
decree. A defendant who was not a necessary 
.party would not be a party to the suit within the 
meaning of S. 4/ if he is exonerated without his 
■claim being adjudicated upon. (Burn and Laksh- 
mana Kao, JJ.) Thangachami Naickkr v. 
v eerappa Chettiar. 173 I.C. 90=10 R.M. 509 
=AI R. 1937 Mad. 268. 

IT S. 47 —Parties to suit—Mortgage suit — 
Some of defendants sued in personal capacity and 
•as shebaits—Decree passed against them in per- 
1 capacity— Suit dismissed against them as 
’ 0 ,- ais , $ u ch defendants, if parties to suit-Ob- 
*j C l l0n Ihem to sile on ground that property is 
debutter—Ma intainability. 


| C. P. CODE (1908), S. 47. 

In a mortgage suit, some of the defendants 
were impleaded both in their personal capacity 
and as shebaits of an idol. The Court passed a 
decree against them in their personal capacity and 
dismissed the suit as against them as shebaits, 
without deciding the issue raised by them as to 
the validity of the mortgage. They filed an ob¬ 
jection under S. 47, C. P. Code, to the execution 
sale on the allegation that all the properties were 
debutter. 

Held, that the question raised by them was one 
relating to execution and as they in their capacity 
as shebaits were by virtue of the Explanation to 
S. 47, parties to the suit, their objection to the 
sale was maintainable. (Mitter and Khundkar, 
JJ ) Sailendra Kumar v. Braja Gopal. 43 C. 
W.N. 371. 

-S. 47— Parties to suit—Person against 

whom no relief was either prayed for or granted . 

Section 47 speaks of parties to suit and so 
applies to persons who are made parties though 
as against them relief is neither asked for nor 
granted by the decree. (Nasim Ali and Mukher- 
jea, JJ.) Nirode Kali Roy Choudhury v. Rai 
Harendra Nath. I L.R. (1938) 1 Cal. 280=178 
I.C. 540=11 R.C. 367=42 C.W.N. 87=A.I.R. 
1938 Cal. 113. 

—-—--S. 47 —Party to suit—Prior mortgagee's 
suit impleading puisne mortgagee—Claim against 
latter abandoned and suit dismissed against him 
—Objection by latter to sale—If falls under S. 47 
— “Party"—Puisne mortgagee's encumbrance—If 
to be mentioned in sale proclamation. 

The prior mortgagee instituted a suit implead¬ 
ing his mortgagors and the puisne mortgagee. 
The latter resisted the suit. The prior mortgagee 
abandoned his claim and suffered it to be dis¬ 
missed so far as the puisne mortgagee was con¬ 
cerned. He obtained a compromise decree 
against the mortgagors for sale. Later on he 
sought to put up the property for sale without 
any reference to any right or claim of the puisne 
mortgagee. The latter objected that the property 
put up for sale was his property and could not be 
sold in execution of prior mortgagee’s decree. 
It was contended on behalf of the prior mortgagee 
that the puisne mortgagee not being a judgment- 
debtor had no locus standi to contest the appli¬ 
cation ; and secondly that the application was 
not maintainable as it was not an application 
relating to the execution, discharge or satis¬ 
faction of the decree, but one going to the root 
of the decree itself. 

Held, that the puisne mortgagee was still a party 
to the suit notwithstanding that it was dismissed 
against him. 

Held also, that the puisne mortgagee’s objec¬ 
tion was to the whole decree and did not come 
within S. 47, C. P. Code. 

Held , further that when the prior mortgagee 
put his decree into execution, the puisne mort¬ 
gagee’s encumbrance was a matter which ought to 
be mentioned in the sale proclamation. * ( James 
and Rozvland, JJ.) Sonu Lal v. Ramnandan 
Singh. 3 B.R. 32=165 I.C. 317=9 R P. 171= 
1936 P.W.N. 581=A.I.R. 1936 Pat. 552. 

-S 47— Parties to suit — Proper party against 

zvJiom no relief is claimed-Objection by him in 
execution dismissed—-Right of suit. 

A person against whom no relief is claimed but 
who has been impleaded as a proper party, must 
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be deemed to be a party to the suit for the pur¬ 
poses of S. 47, C. P. Code, though he is not a 
judgment-debtor. If, therefore, an objection by 
him to the execution of the decree against a cer¬ 
tain property is dismissed, his remedy is by way 
of appeal. He cannot institute a suit under 0.21, 
R. 63, C. P. Code, although his objection was dis¬ 
missed under 0.21, R. 58. (Abdul Rashid, J.) 

Malak Chand v. Hari Chand Kishen Chand. 
183 I.C. 816=12 R.L. 140=41 P.L.R. 126=A.I 
R. 1939 Lah. 207. 

7 -S. 47 —Parties to suit — Property held by 

judgment-debtor claimed to be wakf—Question as 
to—If one between parties. 

The question as to whether the property held 
by a judgment-debtor, which is sought to be sold 
in execution of a decree is wakf property, in 
which the judgment-debtor has no beneficial in¬ 
terest, is a question arising between parties to the 
suit in which the decree was passed and can be 
•determined in execution proceedings. ( Tyabji , /.) 
Hemraj Radhowji v. Shahbhan. 179 I C. 692 
=11 R.S. 148=A.I.R. 1939 Sind 22. 

Question relating to execution. 

-S. 47 —Question relating to execution — 

Attachability of the property. 

The question as to whether a particularproper- 
ty is liable to be attached and sold for satisfaction 
of the decree, is a question relating to the satis¬ 
faction of the decree. It cannot be said that the 
section contemplates that the question must relate 
to the execution of the decree as between the 
attaching decree-holder on the one hand and the 
objecting defendants on the other. (Nasim 
Ali and Mukherjea , //.) Nirode Kali Roy Chou- 
thury v. Ray Harendra Nath. I.L.R. (1938) 1 

£ al - 28( >= 178 I.C. 540=11 R.C. 367=42 C.W. 
N. 87=A.I.R. 1938 Cal. 113. 

--S* 47 —Question relating to execution — 

Decree against assets of deceased—Objection 
that attached property was not an asset of the 
deceased—If one under S. 47. 

. Where in the case of a decree against the legal 
representatives in respect of the assets of a 
deceased, a purchaser from such legal representa¬ 
tives after the attachment of the property, ob¬ 
jects to its attachment in execution of the decree 
against the legal representatives, on the ground 
that it was not part of the assets of the deceased, 
he is raising a question which relates to the exe¬ 
cution of the decree in the suit, which clearly 
falls under S. 47, C. P. Code^ (Grille and Niyogi, 
JJ.) Azhar Hussain v. JIohammad Shibli 
I.L.R. (1939) Nag. 548=187 I.C 791=12 R.N. 
309=1939 N.L.J 270=A.I.R. 1939 Nag. 183. 

—»-S. 47 —Question relating to execution — 

Decree-holder taking possession of property not 
«covered by decree—Application by judgment- 
debtor for restoration of possession—If com¬ 
petent. 

. If the decree-holder takes into possession under 
the decree some property in excess of what has 
been granted to him by the decree, it will be a 
matter relating to execution. Where, therefore, 
by the decree cultivating rights in sir lands were 
•expressly excluded and yet in execution of his 
decree the decree-holder has taken possession of 
the judgment-debtor's cultivating rights in sir 
'lands, the judgment-debtor can apply under S. 
*47, C. P. Code, for restoration of possession of 


C. P. CODE (1908), S. 47. 

those rights. ( Puranik , J.) Anandrao v. 
Bendu. I.L.R. (1939) Nag. 521=173 I.C. 563= 
10 R.N. 312=A.I R. 1938 Nag. 193. 

- -S. 47 — Question relating to execution —Ex 

parte order of transfer of decree—Objection filed 
by judgment-debtor without filing appeal — Main¬ 
tainability—Order on objection — Appeal. 

There is nothing in the law which precludes a 
judgment-debtor from filing an objection against 
an ex parte order of transfer of decree under 
S. 47, C. P. Code, although he did not file an appeal 
against that order in time. This objection is an 
j objection relating to the execution of the decree 
as it is an objection relating to the first step in 
execution. An order overruling the objection is 
1 an order under S. 47 and is consequently appeal- 
able. (Nasim Ali and Rau, JJ.) Ganeshdas 

Badrinarain v. Amuluk Chand Oswal. 187 
I.C. 895=12 R.C. 628=70 C.L.J. 438=A.I.R. 
1940 Cal. 161. 

-S. 47 —Question relating to execution — 

Movables—Release from attachment—Return of 
property—If can be decided by a separate suit. 

Where a car was attached in execution of a 
decree and subsequently as a result of an agree- 
| ment between the parties, the car was released 
from attachment, the matter of the return of the 
car is patently a question relating to the exe¬ 
cution of the decree arising between the decree- 
holder and the judgment-debtor and has there¬ 
fore to be determined by the Court executing the 
decree and not by a separate suit. Further a 
Court attaching a car is bound to give the owner 
every aid in recovering it when the attachment 
has been removed. ( Norman , I.C.S.) Suraj 
Mal v. Kailash. 1939 A.M.L.J. 25. 

7 —S. 47— Question relating to execution — Ob¬ 
jection that scheme sanctioned under S. 153, Com¬ 
panies Act , is a bar to execution of decree. 

An objection by the judgment-debtor that a 

scheme sanctioned by the Court under S. 153 of 
the Companies Act has superseded the decree 
which has, therefore, become incapable of execu¬ 
tion, relates to the execution or discharge of the 
decree and consequently comes within S. 47, C. P. 
Code. (Nasim Ali and R.C. Mitter, JJ.) Mahi- 
ganj Loan Office, Ltd. v. Behari Lal Chaki 41 
C.W.N 406=65 C.L.J. 361=I.L.R. (1937) 1 
CaL 781 = to R.C. 239=171 I.C. 198=A.I.R. 
1937 Cal. 211. 

S. 47 —Question relating to execution — Pay¬ 
ment prior to decree—If can be enquired into in 
execution. 

Where a payment made prior to a decree, is 
pleaded in bar of execution, the executing Court 
cannot go into that question as it is not one rela¬ 
ting to execution, discharge or satisfaction of a 
decree. In putting forward such a claim the 
judgment-debtor is asking the Court to embark 
on an enquiry whether the decree to be executed 
is the decree as passed by the Court or as modified 
by partes. ( Pollock , J.) Bhaskar Dattatraya 
v. Nilkanth Dattatraya. 177 I.C. 673=11 
R.N. 159=1938 N.L.J. 148=A.I.R. 1938 Nag. 
265. 

Ss. 47 and 68 — Question relating to execu - 

O F V /-» • I . A m m F * M * _ , . • 9 


, - - Xjs ------ V/ — - — 

tion—Sale by Collector—Application to set aside 
— Forum. 

Where a sale held by the Collector, is sought to 
be declared void on the ground that it was held 
after an order staying proceedings by the Court 
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ha<^ »'een passed, the Civil Court is the only 
authority to determine whether or not the execu- 
tion sale was valid. The proceeding is one under 
b^4/ as it related to the execution of the decree. 

J-) Zibal Isvvara v. Muka. 1940 N L 

J. 473. 

7,7, ^ 7 Questions relating to execution — 

W'/za/ constitute. 

Where on the one hand the decree-holder 
a eges that a particular property in the possession 
o a party to the decree can be proceeded against 
in execution, and the judgment-debtor or his 

egal representative, as the case may be, states 

that it cannot be, that precisely is the type of 
question that must be settled only under S. 47, C. 
P. Code. (Stone, C J. and Bose,J.) Shaligram 

o a ? H , U , R o A IJ- I L R - < 1939 > Nag. 165=182 I.C. 

m 5= , 1 i» R - N - 6=1939 N.L.J. 82=A.1.R 1939 
Nag. 147. 

Question relating to satisfaction. 

" ~ 8s 7 and ^ 8— Question relating to satis - 

Taction—Decree transferred to Collector for exe¬ 
cution Decree-holder certifying payment through 
mistake or fraud of judgment-debtor—Collector 
entering satis faction—Jurisdiction of trial Court. 
in a case where a decree was transferred to the 

Collector for execution under S. 68, C- P. Code, 
the decree-holder certifies pay ent by mistake or 
through fraud of the judgment-debtor, and the 
Collector orders the case to be filed as fully 
satisfied, the decree-holder should seek redress 
,n the trial Court which has jurisdiction to deal 

nnH 1 \ he '” att< ; r under S 47 - C. P. Code, as it 
undoubtedly relates to the discharge or satisfac- 

tion of the decree. (Nanavutty and Zia-ul- 

IT aA 1 k Singh v. Debi Singh. 167 

R O * 385=1937 O.L R 111 = 1937 
O.W.N. 231=A.I.R. 1937 Oudh 298. 

3 ^*^7 —Question relating to satisfaction of 

decree-Separate suit—Necessity. 

In execution of a decree the agent of the 
decree-holder along with the judgment-debtor 
applied to the Collector before whom the decree 
was sent tor execution that the decree was fully 
satisfied and that execution be struck off. Shortly 
atter this the decree-holder applied stating that 

o!i S i a *i, ent i VVa j c * leale d by the judgment-debtor 

ana that the decree was not satisfied and prayed 
that the case be restored to the file. The Col¬ 
ector thinking that it required an investigation 

o question of law and facts referred it to the 
Civil Court. 

the Collector had authority to refer 
to the Civil Courts under R. 13 (Revenue Book 

iTn^| CU serial No - of fhe rules 

nder S. /0 (1), C. P. Code, and that such applica¬ 
tion raised a questn n as to the satisfaction of a 
decree and as such lay under S. 47, C. P. Code., 
and no separate suit was necessary. ( Pollock , /.) 
Phagirathiba 1 v . Rauprao Ranuji. 173 I. C. 
718=10 R.N. 323=A.I.R 1938 Nag. 49. 

Representative. 

——S. 41—'Representatives'—Meaning of. 

I he word “representatives” in S. 47, C. P. 
Code, is not limited to legal representatives of a 
deceased person but includes persons on whom 

an interest has devolved by assignment, transfer 
or otherwise (Agarwala and Rozvland, JJ.) 

^ AL Mahaseth v. Brij Kishore Dass. 
186 I.C. 786=12 R.P. 529=6 B.R. 393. 


C- P. COLE (19C8), S. 47. 

7 —~ S - 41—"Representative”—Final decree in 
partition suit—Purchaser of share of defendant 
subsequent to final decree—If representative of 
judgment-debtor — Application for delivery in 
execution against purchaser—Competency. 

A final decree was passed in a suit for 
partition and subsequently the defendants execut- 

u a t. , e deed ln favour of the respondent bv 
which they transferred to the respondent their 
entire share in the partitioned properties. The 
plaintiff-decree-holder applied for delivery of 
possession in execution of the final decree and 
m w e /i he t, reSp L 0ndent a P art ? to the application. 

cl- *j 1 the res PO n dent was a representative 
or the judgment-debtors under S. 47, CP. Code, 
and was bound by the decree, and the application 

or delivery as against the respondent was there¬ 
fore competent. 

Held, further, that the decree-holder was not 
executing the decree against the respondent, but 
was merely asking for delivery of the portion of 
the joint property which had been awarded to 
him by tne final decree, and that the executing 
Court was merely required to deliver possession 
ot the property to the decree-holder as deter¬ 
mined by the final decree. (Courtney Terrell , C. 
J. and Manohar Lall, J.) Saran Bihari Sahay 

C ^ I o M fo. HcSsAIN - 178 I C - 912=11 R.P. 319= 

5 a^ 18 ^ 19 ?, 8 P W N - !24=19 Pat.L.T. 820 
=A-I.R. 1938 Pat. 478. 

Restitution. 

” S. 47 Restitution—Decree passed by 
Court A —Purchase of judgment-debtor’s pro¬ 
perty by decree-holder in execution at A —Sale 
set aside —Decree transferred to Court at B — 
Appeal against order setting aside sale allowed— 
Meanwhile decree executed in Court at B —Appli¬ 
cation by judgment-debtor for restitution in 
Court B— If lies. See C P. Code, Ss. 144, 147 
and 151. A.I.R. 1938 Cal. 554. 

Scope. 

— S. 47 and O. 21, R. 2— Scope—Adjustment 
of decree by executory agreement — Validity — 
Agreement varying time or manner of enforce¬ 
ment of decree and agreement totally adjusting 
and immediately extinguishing decree — Distinc¬ 
tion Application to execute decree on ground of 
repudiation of agreement—Maintainbilxty. 

A decree can be adjusted or extinguished by an 
executory agreement if that is the intention of 
the parties. A compromise agreement varying the 
time or manner of enforcement of a decree may 
be a partial adjustment of a decree and can, there¬ 
fore, be enforced in execution proceedings in 
satisfaction of that part of the decree which re¬ 
mains yet unsatisfied, but if the comprcmise 
agreement is a total adjustment of a decree* 
though that agreement may be the subject-matter 
of a separate suit, it cannot be enforced in execu¬ 
tion of a decree which is totally adjusted or satis¬ 
fied. Where it is found that there was a com¬ 
promise agreement between the parties whereby 
the balance of the decretal amount due on the 
mortgage debt was to be paid off within twelve 
months, failing which one of the mortgaged pro¬ 
perties was to become the property of the plain¬ 
tiff who was to release the other mortgaged pro¬ 
perty, and that it was the intention of the parties 
that this new contract was to extinguish the 
rights and liabilities under the decree, it must be 
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held that there was an immediate extinguishment 
and total adjustment of the decree, and not an 
extinguishment dependent on some future con¬ 
tingency. An application for execution of the 
original decree on the basis of a repudiation of 
such an agreement has to be rejected by the exe¬ 
cuting Court winch can order the adjustment to 
be recorded. ( Davis , J.C. and Lobo, /.) Lach- 
humal v. Atta Mahomed Khan. ILR (1939} 
Kar. 725;=187 I.C. 428=12 RS 239—A I R^ 
1939 Sind 343. A 1 K * 


AND 
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S. 47— Scope—.Application to set aside dec¬ 
ree on ground of death of plaintiff before hearing 
and decision m suit — Competency. 

The executing Court cannot set aside a decree 

on the ground that it is null and void ; but it is 
open to that Court to see whether the decree 
under execution was or was not null and void. 

ihe question whether a decree is null and void 

on the ground of the death of a party is one which 
can be raised in execution, and it is open to a 
judgment-debtor to apply under S. 47, C. P. Code. 

l 10 ? ?? ! S ? et r aside on the ground 
that the plaintiff had died before the hearing and 

decision of the suit and therefore the decree 
passed therein is null and void. ( Dhavle and 
Rowland , //.) Ram Khelawan v. Ramudar 
Choudhury. 182 I.C. 208=5 B R 732—12 R P 
9=A.I.R. 1939 Pat. 534. 12 R P * 

— • 9n S ‘ 4 7—Scope—Applications under Ss. 19 
and 20 Madras Agriculturists' Relief Act—If fall 
under S. 47, C. P. Code. See Madras Agricul- 

So L.W. 851 

.. Scope — Decree for maintenance 

creating charge—Prior mortgagee of properties 
charged subsequently purchasing them—Decree 
% be executed against—S. 50 and 0 . 22, 

S. 47, C.P. Code, does not confer upon a decree- 
holder any right to proceed in execution against 
persons who are not judgment-debtors them¬ 
selves. buch a right is conferred by S. 50 which 
allows execution against legal representative 
under certain circumstances. A person who is a 
vpnor mortgagee of some of the properties on 
which a charge is created for maintenance under 
a decree and who subsequently purchases those 
properties outright is neither a judgment-debtor 
nor a legal representative of any judgment- 
debtor, when he has not been impleaded as a 
party to the suit in which the decree is passed. 
The decree-holder is not entitled to execute the 
decree as against him by making him a party to 
the execution proceedings, especially when there 
lias been no application beforehand to make him 
a party judgment-debtor in the execution applica¬ 
tion. 

Quaere.— Whether O. 22, R. 10, C P. Code, 
applies to execution proceedings, and whether 
•apart from that rule the Court has power to add 
a party for purposes of execution. ( Pandrang 

Row, /.) SUBRAMANIA SASTRI V. SUBBALAKSH- 

mamma. 166 I C. 941=9 R.M. 413=44 L W 
444=1936 M.W.N. 1028=A.I.R. 1936 Mad 870 
=71 ML .J. 385. 

-8. 47 —Scope of — Decree-holder auction- 

purchaser if a party till delivery of possession — 
Resistance by judgment-debtor — Question, if falls 
‘tinder S. 47 or O. 21, R. 103. 


C. P. CODE (1908), S. 47. 

S 47 should be construed liberally. A decree 

ofhUdecreew'i^ • S °' d in 

continues to be a party to the suit till thl deliver 
o£ possession to him of the property purchased 
by him and if any question is raised by the iudp- 
ment-debtor at the time of delivery of possession 
relating to the nature of the rightspurchased 
I resistance to delivery of possession^ offered the 
question will be one relating to the execution 
aischarge and satisfaction of the decree, arising 

S 47 e Tn t Par “ eS t0 , the suit and filing u„def 

?". a PP eal , w °uld He fromanordlr 
P .ssed in relation to the question. The case is 
not governed by O. 21-, R. 103 r r * 5 

Puranik,J£ Mst. Semabi v. Ganpatra^’yam* 
RAo H R. (1938) Nag 583=177 I C 

R. N. 155=A I.R 1938 Nag. 212 C * 643=11 

i f] Scope — Disputes between rival 

‘tfoTof assets. regardin9 atta ^nt or distribu- 

Disputes between rival decree-holders wh-i™ 

th * «me property or claiming agfinft 
each other in the distribution of the assets or 

deputes between joint decree-holders inter se a?e 
not within the purview of S 47 r* r 

wraisi r ii 

T—*#• 4 ,7— Scope -Duty of Court to workout 

nght finally m execution. See T. P Act 9c Art 
and 82. 21 Pat. L.T. 227. ’ bs * 60 

3 Scope of—Execution struck off 

PeZisSy fUlly salts fied Reopening— 

re^esTo fThe X decre°e n hoTde 7fl s ffiTdecrelwas 

^ 1 J^ SatIS ^- ed ’- and u a subs . e< iuent application is 
made questioning the propriety of the satisfaction 
on a question whether the executing Cou?t can 

Itrulk off XeCUt '° n P r ° CeedlngS after ‘hey were 

Held, that the wording of S. 47, C. P Code 
was comprehensive enough to include a case 
where an objection is raised to the order regard¬ 
ing satisfaction of decree and sinking Iff the 
execution proceedings. An application made after 
decree is satisfied is as much an application under 

S. 47 as it is when made before it. (Nivoai J) 

Kachru v Laxman. URN 218—i ys ino 

=1938 N.L.J. 162=A I.R. 1938 N7g 3 6 3 ° 8 

of saU—MaintamaUi?ty >eCti0n ° fter con fi r ^tion 
An objection under S 47 f P 
effect that the sale should be set' fs'ide cannot he 
taken after the confirmation ofthesafe (Addi¬ 
son and Ram Lall, //.) vv«n Ram Gurmita 

IC L 846 i -1 I | S S I V (1939) Lah. 116=184 

1939 LahTio5 ' • 260=41 PLR ' 175 =A.I.R. 

4 ? Scope—Objection to attachahility of 
property by legal representatives of deceased 
debtor sued as such . 

An objection that a certain property is exempt 
from attachment under S. 60, C. P. Code (read 
with S. 35 of the Punjab Relief of Indebtedness 
Act) raised by the legal representative of a 
deceased debtor, against whom a decree was 
obtained as representing the estate of the de- 
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ceased, falls under S. 47, C. P. Code, and the 
question can be raised before the Executing 
Court prior to the date of confirmation of the 
sale. ( Addison, J.) Inayat v. Kartar Singh. 
41 P.L R. 288=A.I.R 1939 Lah. 256. 

S. 47— Scope — Objection under S. 60 after 
sale and before confirmation—Maintainability . 

. « . 1 power to take notice of any 

objection under S. 47, relating to property until 
the sale of that property is confirmed, as it is not 
till then that the sale becomes absolute and title 
passes. It is the duty of the Court to follow the 
law as long as it can, i.e., as long as it is not 
functus officio. Until the sale is confirmed and 
becomes absolute the Court is not functus officio. 
It is not necessary that -the application under 
S. 47 must be made before the auction of the 
property has taken place. Until therefore the sale 
becomes absolute, it is the duty of the Court to 
decide an objection under S. 47 to the effect that 
the property is not liable to sale An objection 
under S60 (1> (c) falls under S. 47. Where such 
objection is raised before the sale is confirmed it 
is the duty of the Court to decide it and to see if 
it has jurisdiction to sell the property. If it has 
no jurisdiction, it is its duty to end the execution 
proceedings by refusing to confirm the sale which 
so far has not becomes absolute. (. Addison and 
RamLalfJJ.) Ram Chandar v. Sarupa. IL. 
R. (1939) Lah. 103=184 I.C. 393=12 R.L. 218 
=41 P.L R 436=A.I.R. 1939 Lah. 113. 

- -S. 47 Scope—Order by appellate Court 

refusing to stay execution proceeding appeal 
from decree—If falls under—“Decree*'—Appeal. 
See C. P. Code, S. 2. 40 Bom.L.R. 1198. 

——S. 47—Scope—Order under O. 21, R. 50 (2) 
and (3) If falls under S 47. See Court-Fees 
Act (as amended in Bombay). Sch. I, Art. 1 and 
Sch II, Art. 11 AIR. 1939 Sind 161 (F B.). 
—“—S. 47—Scope—Party to suit-Objection 
under O 21, R. 58—Dismissal as barred and as j 
not maintainable—Subsequent suit—Bar—If can 
be treated as application under S. 47 and enter- 
tzined-Res judicata. See C. P. Code, S. 11. 19 
Pat. L.T.157.^ 

S. 47— Scope — Plea of debtor—Instalment 
mortgage bond—Default clause giving right to sue 
for whole amount on default in payment of two 
consecutive instalments—Default—Suit for over¬ 
due instalments only—Decree for sale—Execution 
Plea that suit should have been for whole 
amount — Competency. 

Where in a suit on a mortgage bond providing 
tor payment in instalments with a default clause 
giving the mortgagee the right to sue for the 

whole amount in case of default in payment of 
two consecutive instalments, the mortgagee 
claims the amount of the defaulted instalments 
only and the Court passes a decree making the 
property liable to be sold for the amount due in 
respect of the two instalments alone, it is not 
Open to the mortgagor to plead in execution, that 
the mortgagee ought to have sued for the entire 
amount due on the mortgage, and that the mort¬ 
gagee not having done so, the sale cannot be held 
subject to the remaining instalments of the mort¬ 
gage debt in respect of which no suit has been 
filed. The objection is really not one to the 
manner of execution so much as to the decree 
which has been obtained, and must therefore be 
raised in the suit itself and not in the process of 
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execution. (Wadsworth , J.) Subbayya v. Ven-' 
katasubbayya. 50 L W. 775=1939 M W N 
1239=A.I.R. 1940 Mad 296. ' ’ ~ 

S. 47— Scope — Question if attached pro¬ 
perty belongs to deceased debtor or his son—r 
Decree obtained against latter as representing 
estate of deceased. 

The question whether an attached property 
belongs to the deceased debtor or his son against 
whom a decree has been obtained as representing 
the estate of the deceased, falls under S. 47, C. P. 
Code, and can be raised up to the date of the 
confirmation of the sale. ( Addison , /.) Inayat 
v. Kartar Singh. 41 P.L.R. 288=A.I.R. 1939* 
Lah. 256. 

-S. 47—Scope—Question under S. 52—If 
one falling under—Separate suit—If lies. See 
C. P. Code, O. 21, R. 63. A.I.R. 1937 Rang. 531. 

-S. 47—Scope—Question whether decree is 

in contravention of Santhal Parganas Settlement 
Regulation and as such invalid—If can be raised 
in execution. See Santhal Parganas Settle¬ 
ment Regulation, S. 6 ( b ). 1938 P.W.N. 617. 

-S. 47—Scope — Uncertified adjustment— 

Subsequent mortgage by judgment-debtor—Suit 
on mortgage—Plea of non-certification of adjust- 
ment'in bar and consequent invalidity of mortgage 
—Power of Court to recognize adjustment. See 
C. P. Code, O. 21, R. 2. 19 N.L.J. 175. 

-S. 47 and U. P. Temporary Postpone¬ 
ment of Execution of Decrees Act, S. 3— Ap¬ 
pealability — Test—Order under S. 3 of the U. P. 
Act X of 1937 —If appealable. 

The test to be applied in determining whether 
an order passed in execution is appealable or not 
is this—does the order conclusively determine the 
rights and liabilities of parties in a controversy 
which has arisen between them and which relates 
to the execution, discharge or satisfaction of a 
decree. Where an order is passed under S. 3 of 
the U. P. Temporary Postponement of Execution 
of Decrees Act staying the execution of a decree* 
the decree-holder has thereafter no right to- 
apply to the Court for the execution of his 
decree. There is a conclusive determination of 
a question arising between the parties, and which 
related to the execution, discharge or satisfaction 
of a decree. The order therefore is appealable* 
{Thom, C.J. t Allsop and Ganga Nath, JJ.) Har 
Narain Lal v. Mathura Prasad. 1940 A.L.J, 
377=1940 A.W R. (H.C.) 357=A.I.R. 1940 All. 
326 (F.B.). 

■7-S. 47 (1)— Applicability — Parties being both 

judgment-debtors and decree-holders. 

Sub-S. (1), S. 47, C. P. Code, should not be 

restricted to parties ranged against each other on 
opposite sides. It also applies where the parties 
are both judgment-debtors and decree-holders. 
Appeal lies from an order under the section and 
even second appeal lies where the parties are both 
decree-holders and judgment-debtors at the 
same time. ( Sketnp , J.) Ishar Das v. Bhana 
Mal. 174 I C. 862=10 R.L. 620=A.I.R. 1937 
Lah. 592. 

--S. 47 (2)— Applicability—Original Side of 

the High Court — Suit , if can be treated as opplica~ 
tion. 

Quaere. —Whether S. 47 (2) applies to proceed¬ 
ing on the Original Side of the High Court and 
whether a Judge sitting on the original side is 
justified in treating an original suit as it were a 
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proceeding in execution under S. 47 (2). (Derby¬ 
shire, C.J and Costello, J.) Sarada Churn v. 
Prativa Sundari Debi. 40 C.W.N. 428. 

—S. 47 (2) —Application of—Partition pro¬ 
ceedings—Award declaring rights of parties with¬ 
out giving possession—^Decree on award — Applica¬ 
tion for execution claiming possession with alter¬ 
native prayer to treat application as a suit. 

In a partition proceeding the award declared 
the rights of the parties without giving them 
possession. A decree was passed in accordance 
with the award. In a bona fide application for 
execution of the decree, the applicant claimed 
possession of the property and made an alterna¬ 
tive prayer that in case possession might not be 
given, the application should be treated as a suit 

under S. 47 (2), C. P. Code, on payment of addi¬ 
tional court-fee. 

Held, that the question of payment of addi¬ 
tional court-fee could arise only when the Court 
had decided that application for execution did 
not lie. After this had been done, the applicant 
could have been called upon to make good the 
deficiency in the court-fee. The case was a fit 
one in which the salutary provisions of S. 47 (2) 
ahoy 1 ? 'Ye been applied. ( Tek Chand and 

t /A) Sant Lal v. Ramaya Ram. 

MMsI Si K L ,,4=, ° PX E « 9 = A1 ' 


' s - 47 (2)— Conversion—Appellate Court , if 
can exercise power . 

It is open to an appellate Court to exercise the 
power given under S. 47 (2), of treating an appli- 

execu tion as a suit. (Hamilton and 
Kadhaknshna, JJ .) Sat Narain v. Chandra 
Mohan. 12 R.O. 162=184 I.C. 850=1939 O L 
R. 671=1939 O.W.N 936=1939 A W R (CC) 
233=A.I.R. 1940 Oudh 27. * V 


- --S. 47 (3) and O 21, R. 16 -Appeal-Order 

dismissing application for execution by assignee 

An appeal lies from order dismissing an appli¬ 
cation for execution of a decree by an assignee 
on the ground that the assignee has not acquired 
any title to the decree by the deed of assignment. 
The question before the Courtis whether the 
assignee is a representative of the decree-holder 
and as such entitled to execute the decree, and it 
clearly comes under S. 47 (3), C. P Code 
(Nasim Ah and Mitter, JJ.) Surja Narain Roy 
v, Kashinath Roy. 70 C.L.J. 124. 

4 . 7 Par of suit Legal representa¬ 
tive—Decision as to. 

According to the third clause of S. 47, Q. P 
Code, the question as to whether a person is or is 
not a representative of a party, shall, for the 
purposes of this section, be determined by the 
Court. The only meaning that can be attached to 
this is that the question whether a person is or is 
not a representative of a party to a decree must 
be decided by the executing Court and not in a 
separate suit and that once decided, it becomes 
final, so far as matters relating to the ‘execution, 
discharge or satisfaction' of that decree is con¬ 
cerned. (Stone, C.J. and Bose , /.) Shaligram 
v. Dhurpatl. I.L.R. (1939) Nag. 165=1939 N 
L.J. 82=182 I.C. 285=12 R.N. 6=A.I.R. 1939 
Nag. 147. 

---S. 48—Applicability—Application for per- 

s°nal decree. See C. P. Code, O. 34, R. 6. 1937 
A.M.L.J. 99. 


C. P. CODE (1908), S. 48. 

On an application for execution certain n 
perty of the judgment-debtor was sold, but sub' 

RTrVrV alE ,i WaS set «ide under 0 21 

R. 90, C. P. Code, 12 years after the date 

decree. Then the decree-holder filed an execu¬ 
tion application praying for re-sale of the nro • 
perty. me pro- 

«u W ?\{. hat the subse s uent application for re¬ 
sale of the property which was not declared tJh 

incapable of being sold under the decree was an 

application for revival of the previous execution 

S. 48 is applicable only to fresh application and 

no $ J ev,val r applications. (.Mahomed Nonr 
and Madan, JJ.) Saukhi Singh v. Thakur 

BR M tT'tt P I U)=9 R.P 369=3 

B^.R. 238 (2) = 18 Pat.L.T. 90=A.I.R. 1937 Pat 

^^“Applicability Application to revive 
a prior application—Compromise of * vive 

proceedings—Failure to carry out terms—Abbli 

eatxon to continue execution-If one for revival 

f f' 48, P- Code, bars only a fresh application 

for exeentron and not an application by which a 
prior execution application is revived. Whert 
certain execution proceedings wen> - er ? 

and on the failure of the judgment-debtSATpIv 
the instalments as agreed, the decree-holder an 
phes for continuation of his prior executf™ 
application, the bar under S. 48 does not apolv to 
it. It is clearly an application to revive an execu¬ 
tion application which remained suspended for 
some time. (Zia-ul-H asan and Be met /n 
Bhagwan Das v. Pyare Lal. 1939 O WM qaX 
=184 I.C. 845=1939 O A. 817=1939 O LK 

execution untinhPhappllingTfa Tontin^ffcjf 

Execution—Startmg point of limitation. V 

b. 4o, L. P. Code, deals with decrees and 
execution thereof and obviously must relate toa 

tevfc* r'&f s't'rsi"; 

Quaere.— Whether, even if a decree nassed hv 
the Deputy Commissioner under the Chota 

&b r v T t enan ? y can be execut ed in a Civil 

£ k er -’ * he n ? ore IiberaI provisions as. 

to limitation obtaining therein will apply rather 

than those contained in the Tenancy Act 

gZHTtr a " d c Fazl Ali ' 7/ -> Maharaja 

Prata p Udainath Sahi Deo v . Baraik Lal Sahi 
15 Pat. 439=165 I.C. 959=9 R.P. 241=18 Pat 

19?6PaT 3 615 ' 112=1936 P W N - 669 =A.I R; 

--S. 48 —Applicability — Execution— u Case 

struck off as transferred to Collector**—Sale of 

three out of six properties by Collector —Amount 
realised insufficient—Subsequent application for 
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issue of second C form for sale of remaining pro¬ 
perties after three years—If fresh application. 

A decree was transferred to Collector for rea¬ 
lization of decretal amount mentioned in the C 
form, and the executing Court ordered the case to 
be struck off as transferred to Collector. The 
Collector sold three out of the six items of land¬ 
ed property attached, hut found that the sum 
could not satisfy the decretal amount due to claim 
for rateable distribution. Therefore an applica¬ 
tion for issue of second C form was filed in the 
Civil Court for sale of remaining properties. It 
•was contended that there being no execution 
application pending at that time, the application 
for issue of the second C form was a fresh appli¬ 
cation for execution and was therefore barred by 
time. 

Held, that the order of the Civil Court striking 
off the case was clearly not an order dismissing 
the case. The case was bound to go back to the 
Civil Court when the decree was returned by the 
Collector to the Civil Court with the sale proceeds, 
and the order was merely one adjourning the pro¬ 
ceeding until that date. A subsequent application 
for the sale of the remainder of the attached 
property was not a fresh application for execu¬ 
tion, either in form or substance, but merely an 
.application ancillary to the substantive applica¬ 
tion. The application therefore for the sending 
of a second form C to the Collector was not 
barred by limitation. ( Pollock, J.) Rupchand 
Balmukund v. Motilal Nathusa Bania. I. 
L.R. 1937 Nag 522=169 I.C. 974=10 R.N. 36= 
A.I.R. 1937 Nag. 92. 

-S. 48— Applicability —“ Fresh application "— 

Execution application presented zvithin 12 years — 
Application beyond 12 years for amendment to 
include property or person not named or speci¬ 
fied in original application — Maintainability—If 
"fresh” applications or only in continuation of 
original application. 

An application by which it is sought to proceed 
against properties other than those mentioned in 
the first execution application or against a person 
not impleaded or mentioned in the first execution 
application must be regarded as a fresh applica¬ 
tion within the meaning of S. 48, C. P. Code, and 
no such application can therefore be entertained 
after 12 years from the date of the decree. There 
is no difference in principle between an attempt to 
proceed at a late stage in the execution proceed¬ 
ings against properties which it was not sought to 
proceed against in the original application and an 
attempt at a late stage to proceed against a person 
other than the person against whom it was 
originally sought to execute the decree. Applica¬ 
tions for amendment of an execution application, 
by which the decree-holder seeks to execute his 
decree against a person who was not named in the 
original application as presented to Court within 
the period of limitation or to execute his decree 
against property which was not specified in the ap¬ 
plication as originally presented, must be regard¬ 
ed as “fresh" applications and not as being in 
continuation of the application already on the 
file; and if made after the expiry of 12 years 
from the date of the decree, they must fail as 
time-barred and cannot be allowed. Where the , 
date on which an application to amend an execu- | 
tion petition is presented is a date on which a 
-fresh application to execute the decree would 
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have been barred by S. 48. C. P. Code, then the 
Courts, will apply the same principles as they 
would in dealing with an application which is in 
form a fresh application. ( Agarwala and Rom - 
land f //.) Ram Ran Bijay Prasad Singh v 
Kesho Prasad Singh. 21 Pat.L.T. 407=A I R* 
1940 Pat. 571. * 

- : —S. 48— Application for execution—If fresh 

or in continuance — Test. 

The question whether an application for execu¬ 
tion is a fresh application or one in continuation 
of a former execution must be determined on the 
facts of a particular case, regard being had to the 
substance rather than to the form of the applica¬ 
tion. In order that an application maybe treat¬ 
ed as one to continue an earlier execution, the 
first condition necessary is that the earlier execu¬ 
tion case must not have been finally disposed of. 
If it was so disposed of, no question of continuing 
it can arise. If, on the other hand, there was an 
interruption in the earlier proceeding by reason of 
which the Court, being unable to grant the 
appropriate relief, struck off the case, it cannot 
be said to have been finally disposed of. It will 
then be considered to be still pending, and may, if 
proper case is otherwise made out, be revived and 
continued. A second application will not, however, 
be considered to be a continuation of a former 
one if it is found to be different in its scope, or if 
the former execution is found to have been aban¬ 
doned by the decree-holder or to have been dis¬ 
missed through his default or laches. ( Rowland 
and Chatter ji, JJ.) Harihar Gir v. Dulhin. 186 
I.C. 385=6 B.R. 359=12 R.P. 494=A.I.R. 1940 
Pat. 432. 

— - -S. 48—Bar of limitation—Extent. See 
Limitation Act, S. 15 and C. P. Code, S. 48. A. 
I.R. 1939 All. 403 (F.B.). 

-S. 48— Construction — ^Decree sought to be 

executed”—Decree subsequently amended—Effect 
on starting point of 1 2 years. 

The period of 12 years under S. 48, C. P. Code, 
is final and cannot be extended by any amendment 
of the decree. Art. 182 (4) of the Limitation Act 
cannot be invoked to find the starting point for 
the 12 years period under S. 48, C. P. Code. The 
“decree sought to be executed" cannot be inter¬ 
preted as meaning the decree as amended. 

(James and Rowland, JJ.) Mt. Dulhin v. Hari¬ 
har Gir. 18 Pat. 395=1939 P.W N. 611=185 I. 
C. 373 (2)=6 BR. 172 (2)=20 Pat.L.T. 932= 
12 R.P. 364=A.I.R. 1939 Pat. 607. 

S. 48— Construction and scope —“ Decree " 


If includes appellate decree dismissing appeal for 
want of prosecution—Starting point for execution 
—Date of decree of trial Court or appellate Court 
—Limitation Act, Art. 182 (2). 

The word “decree" in S 48, C. P. Code, is not 
limited to the decree of the Court of first instance 
when there has been an appeal from the decree of 
the first Court, and the appeal is dismissed for 
want of prosecution, the date of the decree of the 
appellate Court dismissing the appeal is the start¬ 
ing point of limitation as provided by Art. 182 
(2) of the Limitation Act. S. 48 only provides the 
maximum period during which an application 
for execution can be taken out, but the 
time from which limitation would run is that 
which is provided bv the Limitation Act. (Wort, 
C.J. and Manohar Lall, J.) Ram Ran Bijaya 
Prasad Singh v. Kesho Prasad StNGH. 175 I.C* 
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558=4 B.R 612=10 R.P. 638=19 Pat. L.T. 424 
=1938 P.W.N. 449=A.I R 1938 Pat 401. 

--—Ss. 48 and 51— Decree-holder attaching 

agricultural land and applying for temporary 
alienation—Subsequent application for appoint¬ 
ment of receiver—If one in continuation of pre¬ 
vious application . 

The five separate methods for executing a 
decree, provided for by S. 51 are quite distinct 
from each other and prima facte an application 
asking that one method should be adopted is not 
in continuation of a previous application asking 
for some other methods. Where the character 
of the second application is different from that 
of the former the second application will be 
deemed to be a fresh application within the mean¬ 
ing of S. 48. Where therefore a person attaching 
certain agricultural land and applying for tempo¬ 
rary alienation thereof, subsequently applies for 
the appointment of a receiver of the attached 
properties, the characters of the two applications 
are different in that they seek totall> different 
remedies and as such the second application can¬ 
not be deemed to be in continuation of the pre¬ 
vious one, and if made after the expiration of 12 
years from date of decree is barred by time. 

( Middleton, J C. and Mir Ahmad , A.J.C.) Bhag- 
wandas V. Mahomfd Akram. 166 I.C. 683=9 
R. Pesh. 72=A.I.R. 1936 Pesh 209. 

-S. 48 —Execution against minor—Minor 

not described as such—Guardian ad litem appoint¬ 
ed after period of limitation—Execution—If 
barred. 

In proceedings for execution of a decree 
against a minor, the fact that the minor is not 
described as a minor in the execution petition, 
and that the guardian ad litem is not appointed 
till after the expiry of the period of limitation 
will not make the application barred by limita¬ 
tion. Execution under the C. P. Code, is intend¬ 
ed to be le^s, rather than more, formal than in a 
suit. ( Agarwala and Madan, JJ.) Ghasiram 
Marwari v. Shiba Prasad Singh. 16 Pat 316= 
18 Pat- L T. 341=1937 P. W. N. 521=169 I C 
872=3 B R. 638=10 R.P. 55=A.I.R. 1937 Pat. 
321. 

-~S. 48— Execution application dismissed in 

default—Second application—If revival of prior 
application. 

Whe e an application for execution is dis¬ 
missed in default on account of non-appearance 
of decree-holder, a second application cannot be 
said to be in revival of the prior application and 
would be barred when it is presented more than 
three-years after the date of the last application. 

(Din Mahomed, J.) Kundo Mal v. Daulat Ram 
Vidya Parkash. A I.R. 1940 Lah. 75. 

•-S. 48 —Execution — Limitation—Revival. 

See Limitation Act, Art. 182. 1937 A.M.L J. 
53. 

S. 48—‘ Fresh application *— Test — Substance 


) 


C. P. CODE (1908), S. 48. 

R P C. 176=69 C.L.J. 317=50 L.W. 39=1939 
A.L.J. 481=41 Bom.L.R. 708=1939 MWN 
692=1939 P.W.N 784=1939 O.W.N 313=43 
C.W.N. 501 = 180 I.C. 378=1939 RD 208= 
1939 O.LR. 187=1939 O A. 352=5 B.R? 476— 
1939 A.W.R. (P.C.) 43=A.I.R. 1939 P?C. 80= 
(1939) 1 M.L.J. 652 (P C.). 

- S. 48— Instalment decree for money _ De¬ 
fault clause—Execution on default—Limitation. 

A decree which provides that the whole decree 
shall become payable in the event of a default in 
the payment of any instalment is not a decree for 
money payable on a certain date within the mean¬ 
ing of the first part of S. 48. Such a decree does 
not cease to be an instalment decree when a de¬ 
fault takes place ; therefore after 12 years from 
the date of the default only that instalment will 
become barred in respect of which the default is 
made under the latter portion of S. 48. 1928 All. 

bi 9 , Rel. on. (Tek Chand and Bhide , JJ ) Shan¬ 
kar Das v . Desa Mal Mula Mal. 162 I C 673 
=8 R.L. 933=A.I.R. 1936 Lah. 159. 

--S. 48 —Judgment-debtor's property under 

the control of the Collector in execution of a 
decree for a certain period—Exclusion of period 
—Execution of another decree. 

Where the entire property of a judgment- 
debtor was under the control of the Collector for 
some period, commencing from a certain date, in 
execution of a decree and another decree was 
obtained against the same judgment-debtor subse¬ 
quent to that date, and various applications for 
execution were put in. the period referred to 
above should be excluded from the period of 
twelve years prescribed by S. 48 of the C. P. 
Code. {Thomas and Zia-ul-Hasan, JJ.) Maho¬ 
med Amir Mirza Beg v. Bishunath. 1937 0 
W.N. 1116. 

- S. 48—Objection under—When to be taken 

—Plea of limitation after sale and before confir¬ 
mation of sale—If can be considered—Refusal to 
confirm sale on ground of limitation—Power of 
Court. See C. P. Code, O. 21, Rr. 89, 90 and 91 
1937 A W.R 1222. 


and not form 

The question of the character of an application 
for the purposes of ascertaining whether it is a 
‘fresh application' or not for purpose of S. 48, 
C. P- Code has to be decided upon the circum¬ 
stances of each case. The substance of the matter 
must prevail over the form of the application. 
(Sir Georoe Rankin.) Oudh Commercial Rank, 
Ltd. v. Bind Basni Kuer. 66 I A. 84=14 
Luck. 192=I.L.R. (1939) Kar. 136 (P.C.)=11 

Q.. D .-69 


--S. 48 —Previous application for execution 

dismissed for default—Second application for 
same relief—If revival of prior application. 

Where a previous application for execution has 
been dismissed for default on the part of the 
decree-holder, a subsequent applica'ion cannot be 
sard to be for revival of the old application merely 
because the rel.ef prayed for is the same. ( Bhide, 
•'• L Copal Dass v. Hafizabad Municipality 

186 I.C. 860—12 R.L. 428 =A.I R. 1940 La^ 

S Release of property from attach- 


ment on objection—Effect on execution p*oceed- 
mgs—Application for reattachment after dismissal 
of objection—If a fresh application for execution 
The right of a decree holder to obtain execu¬ 
tion of the decree will not necessarily be defeated 
by objections raised by the judgment-debtor or 
proceedings taken by the Court for which 'the 
decree-holder is not responsible, which prevent 
the completion of execution proceedings initiated 
by an application made within the period of 
limitation. Accordingly a temporary release of 

property from attachment because a oerson u i 

raised the objection that he was not a Dart neM 
the judgment-debtor firm does not b rin< f* f 
proceedings taken upon an execution application 
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to a final adjudication but postpones them. A 
request by the decree-holder for re-attachment of 
the property after the Court holds such a person 
to be a partner is, therefore, not a fresh applica¬ 
tion for execution. ( Coldstream , /.) Tulsi 
Ram v. E. D. Sasoon & Co., Ltd. 161 I.C. 960= 
8 R.L. 827=39 P.L R. 8=A.I R. 1936 Lah. 
843. 

- S. 48 — Scope—Application for execution 

made within time-limit—Order on after period — 
If precluded. 

S. 48, C P. Code, only prohibits a Court from 
passing orders on an execution petition filed after 
the time-limit prescribed by the section, but it 
does not prohibit orders being passed on applica¬ 
tions, like applications to issue notice to a judg¬ 
ment debtor, which are only ancillary to an 
execution petition which itself has been filed 
within the time limited. An application made 
within the 12 years’ time does not preclude an 
order being made on it after that period. 
( Cornish . /.) Venkatraju v Gangakaju. 166 
I C. 648=9 R.M. 385 (1) = 1936 M.W.N. 1366= 
44 L.W. 805=A.I.R. 1937 Mad. 113=71 M L. J. 
8°8. 

- S. 48 — Scope—Execution application not 

properly filed within 12 years — Amendment — 
Powers of Court. 

Ordinarily an execution application which has 
not been properly made within the 12 years' 
eriod prescribed by S. 48, C P. Code, should not 
e allowed to be amended so as to deprive the 
respondent of right of putting forward the plea 
of limitation. But the Court is not powerless to 
order amendment in special circumstances. The 
Court has a discretion in the matter. ( King and 
Krishnaswami Ayyangar , //.) Jhorama v. 

Latchanna Dora. 187 I.C. 334=12 R.M. 702 
.=1939 M.W.N. 988=A.I.R. 1940 Mad. 19. 

— S. 48 — Scope — If affected by Art. 182, Limi¬ 
tation Act — Time-barred decree—Amendment 
under S. 152, C.P Code — If furnishes starting 
point of limitation for execution 

Art. 182 of the Limitation Act leaves the provi¬ 
sions of S. 48, C. P. Code, untouched, and there 
can be no execution of a decree governed by 
S. 48, C. P. Code, when twelve years have passed 
from the date of the decree, amendment or no 
amendment. It is true that there is no period of 
limitation for an amendment of a decree to cor¬ 
rect an accidental slip or omission under S. 152, 
C. P. Code, but that does not affect the law of 
limitation. A correction made in a time-barred 
decree leaves the decree still time-barred. 
(Leach, C. Krishnaswami Aiyangar and 
Somayya, JJ.) Ramachandra Rao v Parasu- 
ramayya. I.L.R (1940) Mad. 349=187 I C. 
176=12 R.M. 688=1940 M.W N. 181=51 L.W. 
173 =A.I.R. 1940 Mad. 127=(1940) 1 M.L J. 235 
(F.B.). 

- S. 48 —Scope—If controlled by S. 15, Limi¬ 
tation Act. See Limitation Act, S. 15. 40 Bom. 
L.R.1278. 

-S. 48—Scope—Period of 12 years—If 

affected or controlled by S. 78 (2), Provincial In¬ 
solvency Act. See Provincial Insolvency Act, 
S. 78 (2). 48 L.W. 881. 

-S. 48 and Limitation Act, S. 6— Scope — 

Period of 12 years—If extended by S. 6 of Limi¬ 
tation Act . 


C. P. CODE (1908), S. 48. 

S 6 of the Limitation Act only purports to 
control the periods prescribed by the 1st schedule 
to Limitation Act. The period of limitation for 
execution application is provided by Art. 182, 
Limitation Act, but it does not provide the limit 
or the number of such applications which could 
be made. S. 48, C. P. Code, does that by prohi¬ 
biting any application, after the first, which is 
made more than 12 years after the date of the 
decree. S. 48, C. P. Code, therefore clearly 
controls Art. 182. If the period of 12 years fixed 
by S. 48 is allowed to be enlarged by S. 6 of the 
Limitation Act it would amount to S. 6 of Limi¬ 
tation Act controlling periods of limitation pres¬ 
cribed by other enactments which it does not 
purport to do. (Stone, C.J . and Bose, J.) Yado- 
rao v. Gobindrao. I.L.R. (1939) Nag. 559=184 
I.C. 72=12 R.N. 91=1939 N.L.J. 387=A.I.R. 

1939 Nag. 245. 

-S. 48 (1) (b)— Limitation — Decree amount 

payable in instalments under compromise in exe¬ 
cution proceedings—Starting point. 

Where the decree amount is payable in yearly 
instalments by virtue of a compromise entered 
into between the parties in execution proceedings, 
the starting point for the period of 12 years fixed 
by S. 48, C. P. Code, is not the date of the decree 
but the date of default in the payment of the 
instalments. (Thom, C.J. and Ganga Nath, J.) 
Chhatrapati Pratap Bahadur v. Hari Ram. 

1940 A.W R. (H.C.) 396=1940 A.L.J. 439=A.I. 
R. 1940 All. 423. 

-—S. 48 (1) (b)—“ Subsequent order *— Decree 

modified by compromise between parties—Order 
of competent Court in terms of compromise—If a 
subsequent order—Limitation for execution — 
Starting point. 

Where the parties to a decree enter into a 
I compromise by which it is agreed that the decre- 
i tal amount would be payable by instalments and 
on default to be realised by execution, and a 
competent Court passes an order in terms of the 
compromise, the order is in the nature of a 
subsequent order under S. 48 (1) (b), C. P. Code, 
and the limitation for execution runs against the 
decree-holder from the date of that order, and 
not from the date of the original decree. (S. K. 
Ghose and Patterson, JJ.) Kartic Chandra 
, Mukherjee v. Batakrishna Roy. I.L.R (1937) 
2 Cal. 373=176 I.C. 212=11 R.C. 49=65 C.L.J. 
403=A.I.R. 1938 Cal. 25. 

-S. 48 (1) (b)—“ Subsequent order "— Mean¬ 
ing of. 

The words “subsequent order” in S. 48 (1) (b) 
show that the order must be subsequent to the 
decree. Hence the order which the section 
contemplates must be passed not in the suit but in 
execution. A mere variation as to the time or 
mode of paying the decretal debt cannot be con- 
sidered a substitution of one decree for another 
or any material alteration in the decree which the 
Civil Procedure Code forbids. But where the 
parties, keeping the decretal liability unaltered, 

I enter into a compromise by which the method of 
satisfying the decree is changed and the execut¬ 
ing Court by its order records the compromise 
and directs the parties to act upon it, the order 
must be deemed to be a “subsequent order to pay” 
within the meaning of S. 48 (1) (b) and a fresh 
period of 12 years runs from the date of such 
order. (Davis, J.C . and Tyabji, J.) Kazi Ali 
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AIahomed v. Gangaram Chatomal. I.L.R. 
(1939) Kar. 502=181 I.C. 264=11 R.S. 212 = 
A.I.R: 1939 Sind 93. , 

-S. 48 (1) (b) —“Subsequent order”—Order 

of executing Court regarding realization of decre¬ 
tal sum by instalments—Whether amounts to. 

An order passed by an executing Court regard¬ 
ing the realization of a decretal sum by means of 
instalments does not amount to a “subsequent 
order” within the meaning of S. 48 (1) ( b ), C P, 
Code. The subsequent order must be an order 
made by the Court which passed the decree and 
not an order made in the course of execution. 54 

All. 573 (F. B ), Foil. {King, C. /.) Nihal 

Husain v. Syed Ahmed. 12 Luck. 244=162 I C. 
715=8 R.O. 400=1936 O.W.N. 517=1936 OL 
R. 293=A.I.R. 1936 Oudh 266. 


- -S. 48 (2) (a)—‘ Fraud 9 — Fraudulent trans¬ 

fer of property—If amounts to 

A fraudulent transfer of property by the judg¬ 
ment-debtor amounts to fraud within the mean¬ 
ing of S. 48 (2) (a), C P. Code ( Din Moham¬ 
mad, /.) Ismail v. Anjuman Imdad Qarza, 
Mauza Banga. 188 I.C. 891=42 P.L.R. 10=A 
I.R. 1940 Lah. 178. 

“7 (2) (a)— 'Fraud 1 —Raising of objec¬ 

tions so as to prolong execution proceedings 
beyond limitation. 

The mere raising of objections so as to prolong 
execution proceedings beyond the period of limi¬ 
tation cannot, in all cases.be regarded as fraud 
for the purposes of S. 48, C P. Code. If the ob¬ 
jections are patently frivolous, they can ordi¬ 
narily and ought to be disposed of speedily by the 
Court, if the decree-holders are diligent. An ob¬ 
jection by a person to the attachment on the 
ground that the Executing Court had no jurisdic- 
tion to adjudicate on the question whether he 
was or was not a partner of the judgment-debtor 
hrm cannot be regarded as dishonest. But where 
his objection that he was not a partner of the* 
judgment-debtor firm is false and was adopted as 
a trick by which the decree-holders were forced 
by no fault of their own to delay execution pro¬ 
ceedings until the period of 12 years had expired 
his conduct in raising the plea is fraudulent and 
has the effect of enlarging the period of limita¬ 
tion. ( Coldstream , /.) Tulsi Ram v. E D 
Sassoon & Co , Ltd. 161 I C. 960=8 R L 827—’ 
39 P.L R. 8=A.I R. 1936 Lah. 843. 

S-49 and O 21, R. 18— Applicability and 
scope—Execution by assignee—Claim to set-off — 
Principles. 

There is no inconsistency between S. 49 and 
O. 21, R. 18, C P. Code. If there be any, S. 49 
will prevail. G. P. obtained a money decree 
against B.N. and M.P. B N. obtained a decree 
against D and three others. G P. subsequently 
assigned his rights under the decree obtained by 
him to D. B.N. afterwards assigned his decree 
to 5*. 5*. applied for execution of the decree 
a 8 ai nst D. and others. D. then claimed a set-off of 
the decretal amount due under the decree assign¬ 
ed to him by G.P.' against the decretal amount 
claimed by S. 

^at on a correct application of O. 21 
R 18 and S. 49, C. P. Code, the rights of the' 
pa S tl ^, were ^instable by a set-off. ( Niamatulla 
and Allsop , //.) Brij Mohan Lal v. Manmohan 
Das. 1937 AL.J. 258=1937 A.W.R. 191=169 
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I.C. 385=1.L.R. 1937 All. 553=1937 ALR 
=10 R.A. 11=A.I.R. 1937 All. 351 ' 521 

- —f- L * 9 r Decr f e f° r costs in favour of A 

against B— In another suit B obtaining decree for 

rent against A—During pendency of latter suit A 
assigning his decree to C who had no notice of 
pending rent suit— B, if entitled to set-off decree 
for rent against decree for costs. 

■ . ^ against B. Subse¬ 

quently in another suit B obtained a decree fnr 

rent against A. During pendency of the latter 
suit A transferred his decree to C who had no 
notice of the pending rent suit. When C applied 
for execution of the decree for costs, B claimed 
to set-off against it the decree for rent. 

Held, that inasmuch as there was debt in the 
form of rent and as a suit was pending to enforce 
payment, there was an equity and C took the 
transfer subject to it. The question of want of 
notice on part of C was immaterial. B was 
therefore entitled under S. 49, C. P. Code to 
claim set-off. ( Roberts , CJ. and Leach, J ) Daw 
Aye v. U Aye Maung. 172 I.C 241=10 R R 
236=A.I.R. 1937 Rang. 316. 0 R ‘ 

——S 49 and 0.21 R. 29 —-Scope—Equitable 
set-off-Assignee of decree—If takes subject to 
rights of judgment-debtor to get stay and set-off. 

. ^1. _ ., off can be and has been re- 

cognised in India; in fact the right of a judg- 

ment-debtor to ask for a stay under O. 21 R 29 

C. P. Code, is an equity which binds the assignee 
of the decree; and when both decrees arose out 
of one transaction no Court of equity can reject 
the request of the judgment debtor. The assig¬ 
nee can only take subject to the judgment- 
debtors equitable right to have execution stayed 
until his suit shall have been decided and there¬ 
fore to set-off his decree which may be passed in 
his suit. (Barlee and Macklm, JJ.) Gurushan- 
tappa v. Nagappa. I L.R. (1938) Bom 263—17*; 

I C. 427=10 R.B. 560=40 Bom.L R. 188—A I 
R. 1938 Bom. 253. A * 


- S. 50 —Judgment-debtor dying during exe¬ 
cution—Executing Court—Power to proceed with 
execution against legal representatives — Fresh 
order from Court passing decree—Necessity for 
If a judgment-debtor dies during execution, it 

is irregular for the Court which has not passed 

execution against 
the representatives of ihe deceased judgment- 

debtor, without fresh orders from the Court 

which passed the decree ; under S. 50. the appli¬ 
cation for such execution is to be made to the 

Court which passed the decree 
Noor and Madan //.) 0 FF lc IAI . S 
Bengal v. Basdeo Bhagat. 168 I.C. 346=3 B R 
421 = 9 o R P - 481 = a -I.R. i937 Pat. 239 

,- r S - 5°— Legal representative—Alienee from 

legal representative-Liability to be proceeded 

against m execution. 

A mere alienee from a legal representative is 
not a legal representative for purposes of execu¬ 
tion, though such alienee may have intermeddled 
with the property. The question of liability of 
property transferred to a stranger cannot be 
decided in execution. (Horwill , /.) Thiagaraja 
Iyer v. Narayanaswami Pillai. 182 I.C 333— 
12 R.M. 58=47 L.W. 782=1938 M.W N 518— 
A.I.R. 1938 Mad. 684=(1938) 1 M.L.J. 867. ~~ 

S. 50 —“Legal representative”— Decree 


- - - -- - x----— - ^ 

against Hindu father—Execution against joint 
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family property in the hands of sons—Attach¬ 
ment of joint family property—Subsequent insol¬ 
vency and death of father—Sons—If legal repre¬ 
sentatives See C P. Code, Ss. 2 Ill), 50 and 53 
and O 21. R. 22. 38 Bom L R. 977 

-S. 50— Legal representative — Extent of 

liability—Security deposit of deceased judgment- 
debtor in hands of his employer—If can be attach- ' 
cd. ; 

The provision of the Code are to be strictly 
observed and there is no provision under S. 50. ! 
C. P. Code, for attachment in execution against a 
legal representative, of either a debt due to him 
or of movable property that has not yet come 
into his possession. The security deposit there¬ 
fore of a deceased judgment-debtor in deposit 
with his employer cannot be attached by a prohi- 
bitoiy order under O. 21. R. 48 of the Code in 
execution against the legal representative of the I 
judgment-debtor ( Mosely , J.) Leong Ah Choy 
v. T. D. Findlay & Sons. 170 I.C. 766 — 10 R.R. 
106=A I.R. 1937 Rang. 274. ' 

-S. 50— Legal representative — Possession of 

assets, if necessary. 

Legal representative inert ly means the person 
who in law represents the estate of the deceased, 
and it is immaterial whether such a person has 
actually obtained possesion of the estate or even 
whether the deceased left any estate. The extent 
of liability has to be decided in execution. (D. R. 
Norman.) Sri Lalzi. Mst. Jhamku. 1939 A. 
M L J 69. 

-S. 50—Legal representative—Prior mort¬ 
gagee of property charged under maintenance 
decree— Mortgagee purchasing such property 
subsequently—If can be proceeded agam^t in exe¬ 
cution. See C. P. Code, S. 47. 71 M L J. 385. 

-S. 50 and O 22, Rr. 11 and 12— Relative 

scope of — S. 50, if applies to appeals from execit- 1 
tion proceedings — O. 22, R. 11, if applies—And tf 
controlled by R. 12. 1 

It is because of the special provision in S. 50, 
C. P. Code, that K. 12 of O 22 excludes the exe¬ 
cution proceedii gs from the operation of Rr. 3, 

4 and 8 of that order. R. 12 of O 22 must there¬ 
fore be construed as referring only to the pro 
ceedings in the executing Court and not to those 
in the appellate Court which hears appeals from 
execution proceedings. S 50. C. P. Code, does 
not apply to appeals arising from execution p'O- 
ceedings but only to those in the original Court. 
It is not correct to say that R. 11 of () 22 is con¬ 
trolled by R. 12 of the same order. There is no 
reason why R. 11 of O 22 should not apply to an 
appeal under S. 47, C. P. Code, as the C. P. Code 
does not make a distinction between appeals 
arising from execution proceedings and those 
preferred against decrees. (Stone. C.J. and 
Niyogi, J.) Madhdrao v. Baliram. I.LR (1939) 
Nag. 119=178 I.C 568=11 R N. 237=1938 N L. 
J. 312 =A I.R 1938 Nag 502. 

- S. 50 and O 21. R. 22— Scope — Order for 

sale—Subsequent death of / udgment-debter—Sale 
without impleading legal representatives—If void. 

Where, after the attachment of the immovable 
properties of the judgment debtor in execution 
of a decree against him, and after the Court has 
passed an order for sale, the judgment-debtor 
dies and the sale is held without impleading the 
judgment debtor’s legal representatives, the sale 
is null and void and not merely irregular. (Cor- 
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nish, Varadachariar, Wadsworth, Venkataramana 
Rao and Lakshmana Rao, //.) Kanchamalai 
Pathar v. Shahaji Raja Sahib. 59 Mad. 461 
= 162 I.C 156=8 R.M 946=43 LW. 238=1936 
M.W.N. 60=A.I.R. 1936 Mad. 205=70 M.L.J. 
162 (F.B ). 

-Ss. 50, 52 and 53 —Scope and effect of — 

Hindu father—Death undivided from son — Ad¬ 
ministration suit by creditor—Maintainability in 
the absence of separate property left by father, 

A creditor is not entitled to bring a suit for the 
administration of the estate of a deceased Hindu 
who was joint with his son and died leaving no 
property apart from his interest in the family 
estate. There is nothing in Ss. 50, 52 and 53, C P. 
Code, which would sustain an administration suit 
where the Hindu father dies leaving no property 
of his own. (Leach,- C.J. and Somayya, J.) Mee¬ 
nakshi Achi v. Ramaswami Chettiau I.LR. 
(1939. Mad 820 = 184 I.C. 183 = 12 R.M. 420= 

49 LW 701 = 1939 M W N. 493=A.I R. 1939 
Mad 552 = (1939) 2 M.L.J. 653. 

-S. 50 —Suit against wrong legal representa¬ 
tive — Decree—Binding nature of—Duty of plain¬ 
tiff in such cases. 

In a suit against the estate of a deceased per¬ 
son, represented by his legal representative, the 
plaintiff must be diligent and careful to implead 
all the ordinary legal representatives under the 
law applicable, if he wishes to bind them by any 
decree that might be passed. Nevertheless, if a 
plaintiff has impleaded the ordinary legal repre¬ 
sentative, and owing to ignorance of facts or 
circumstances by reason of which it turns out 
that the proper legal representatives were in fact 
others than those ordinarily impleaded and there 
is no fraud or collusion, the estate will still be 
bound. (Tek Chand, J ) Mr. Harbanso v. Mun- 
shi Ram. 40 P.L.R, 25. 

-S. 50 —Transfer of decree—Application to 

xidd legal representative—To which Court to be 
made—Matter one of procedure and not jurisdic¬ 
tion. 

The addition of the legal representative after 
a decree is transferred for execution, is a matter 
of procedure not of jurisdiction. The jurisdic¬ 
tion of the executing Court over the subject- 
matter continues as before, but it has to be exer¬ 
cised according to certain prescribed procedure. 
If there was a non-compliance with such proce¬ 
dure the defect might be waived. (Baguley and 
Mosely, J J.) K. K. K. M. Chettyarv. Sei.lami 
Achi. 1938 Rang.L.R. 355=179 I.C. 374=11 

R. R. 313=A.I.R. 1938 Rang. 385 

-S. 51—Applicability—Scheme decree direct¬ 
ing trustee to pay certain amounts—Execution— 
Appointment of receiver to collect—Legality. 
Sec C. P. Code, S. 92. 71 M.L.J. 87. 

-S 51— Appointment of receiver — Lands 

1 exempt from attachment—Ajmer Courts Regula¬ 
tion, S. 24. 

Execution by appointment of a receiver under 

S. 51, C P. Code, is a distinct and different mode 
of execution from that of attachment and sale. 
In the case of lands exempt from attachment 
under S. 24 of Ajmer Courts Regulation, if they 
were leased to lessees, a receiver could be ap¬ 
pointed to recover the rents. But if the lands 
were being cultivated by the judgment-debtor 
personally an appointment of a receiver would 
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probably be inappropriate. {Weston.) Man 
Mal v. Kanwari Lal. 1937 A.M.L.J 89. 

--S. 51 and 0. 21, R. 11 and O. 40, R. 1— 

Execution by appointment of receiver—Power of 
C ourt — Considerations . 

Appointment of a receiver for the purpose of 
execution . f a decree has been held to be equita¬ 
ble execution. It is not always necessary that 
legal execution should be exhausted before 

execution by this mode is resorted to. 
Where the decree debt would not only be satisfied 
as m any other way and at the same time the 
judgment-debtor will be saved from great pros¬ 
pective loss, a Court may appoint a receiver. It 
can also be made where the interests of both the 
judgment-debtor and decree-holder can be safe¬ 
guarded, or where that is the only wav in which 
the decree-holder can hope to realise his decree 
or any part of it (Thomas, C.J and Yorke.J.) 

™ yal v ' J AGDl -° Narain 14 Luck. 538=180 
TO R 226=1939 O A 248 = 1939 O 

L R. 118—1939 O.W N. 206=A I.R. 1939 Oudh 

1 ID. 

a T?*i- 51 ~'£ ldirect execution — Receiver— 

m7 Mad y 864 ° P ' C ° DE> S ' 60 (n) AIR ' 

-_s 51 —Power of temporary alienation . 

under gr ^\ a tem Porary alienation 

andifti^V 6eriv r ed , fr ? m th e power of sale 
and if the power of sale is taken away by the 

? powers derived therefrom are 
4?mond / ke ? Middleton, J. C. and 

»3"a h i g. 1 c 628=8 e *•* 

=f;" 7 /'irJt 

h °The T l° ■ t>roceed gainst other properties also. 

, h :?, e J e „ ' s f n ,° re ason why the decree-holder 
should not take out any or all *he forms of exe- 

cnt.on which the Code of Civil Procedure entitles 

pu rs yie against various items of the iudg- 

a consent orHe? r ° Perty ‘ Conse 9 u ently, where by 

or ^ er a receiver is appointed of certain 

p operties, treating the appointment of receiver 

as a form of equ.table execution, there is no 

reason why the decree-holder should not proceed 

or be entitled to proceed against properties whith 

are not the subject-matter of the order appointing 

receiver. {Wort and Varma. JJ.) Shyam Sdn 

Singh v. Dhirendra Nath. 17 Pat 248 _ 

174 IC. 34=4 B.R. 377=19 Pat L T 359 -fS 

R.P. 473=A.I.R. 1938 Pat. 130. * 359 ~ 10 
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~7- S ‘ Scope—Right of decree-holder to 

choose mode of execution—Discretion of Court 
to interfere. 

Section 51, C. P. Code, lays down the mode in 
which a Court may execute a decree. It does 
not however give the Court any discretion to 
choose one particular mode of execution as 

fnH ln d St ?- n ° ther ^. The S° Urt has th erefore no 
jurisdiction to direct a decree-holder to oroceed 

the property of the judgment-debtor, 
'ynen he desires to proceed against the nprenn 

Lah - 110 ’ A.LR. 1934 Nag. 140? Fo?1 : 

oMJ 94 and 11 !• C. 848, Dist.; 29 I C. 152, DisV 
(Mtdd/eton, J. C. and Almond, A. J. C.) Kripal I 

—« S £ ED Ashraf Ali Shah. 160 I.C 812— : 
—8 R. Pesh. 130=A.I.R 1936 Pesh. 46 
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—-S. 51 and O, 21, Rr. 30 and 64-Scope- 

bale without attachment—If nullity. See Exe- 
cution-Sale 41 Bom.L.R. 463. 

an< ^ O. 40, R. 1— Appointment of 
receiver—Discretion of Court. 

No doubt S. 51, C. P. Code, prescribes the 
appointment of a receiver as one of the modes in 

which a decree can be executed but the appoint¬ 
ment of a receiver in all cases is subject to the 
provisions of O. 40, R 1 of the Code and no 
receiver can be appointed in any case unless it 
appears to the Court that it is just and convenient 
tiia , f a receiver should be appointed. (Nanavuttv 
and Zia-ul-Hasan . JJ.) Manraj Kunwar v. S. 
g 7 S « u ^A. 167 I.C. 302=9 R O 381=1937 O. 
W^N 243=1937 O.L.R. 10S=A.I.R. 1937 Oudh 

--7 s - 51 (d) and O. 40, R. 1—Execution- 

Receiver of properties outside jurisdiction— 
Power of Court to appoint. 

The Court has no doubt jurisdiction to appoint 
a receiver of immovable properties in execution 
oi a decree although such properties be situate 
outside the jurisdiction of the Court. But if the 
judgment-debtor objects to the appointment of a 
receiver in execution and if there is a reasonable 
chance of the decree-holder being able to satisfy 
his decree by attachment and sale, he should be 
re egated to that remedy. In a case, however, 
where the properties of the judgment-debtor 
prove to be saleable, the Court is entitled to 
appoint a receiver in execution of properties 
outside the jurisdiction notwithstanding the 
judgment-debtor's objection thereto. (Panck- 

Jaw „ la Bhar tia v. Hanuman- 

bux Poddar. 40 C.W.N. 1065. 

“ S. 51 (dv Execution—Service inam lands 

Judgment-debtor—Execution against—Receiver 
to coUect income—Power of Court to appoint. 

Ihough inam fields granted to a person partly 
tor maintenance and partly for remuneration of 
services rendered as kazi cannot be alienated or 
attached ana sold, a receiver can be appointed in 
execution of a decree against such person to 
realize the income from such fields to satisfy the 
decree-holder’s claim. But it is open to the 
judgment debtor to apply for an allowance to 
maintain his family. ( Pollock , /.) Syed Wazi- 
ruddin v. Syed Basiruddin. I L R 11937') Nao- 

Na g = 288. 1 C - 878=9 R ' N - 22 9==AJ 3 R 

S. 51 (d) and O. 40, R. 1 -Judgment- 


tiTpo?nl S ed. Sing ^ fimi-Rece-fifZn 

^reiver undei \^; 51 can . be appointed because a 

r! C nn °- appoi,,ttcl for the custody of 
the property which the judgment-debtor himself 

tk« n0t ta ^ e possession of. In order to ascertain 

the approximate value of the shares of the 
judgment-debtor, it may be open to the Judge to 
appoint a Commissioner to make an inventory of 
tbe assets of the firm and its liabilities. ( Jai Lal , 
J > t Mohan Lal Lakshmi Das v. People’s Bank 
of Northern India, Ltd. 174 I.C. 692=10 R L 
583=A.I.R. 1937 Lah. 313. ' ‘ 

- -S. 51 (d )—Property in foreign territory— 

Power of Court to appoint receiver. 

The Court can appoint receiver over property 
out of its jurisdiction. This power is based upon 
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the doctrine that the Court acts in personam. The 
Court does not and cannot attempt by its order to 
put its own officer in possession of property in 
foreign territory, but it treats as guilty of con¬ 
tempt any party to the action in which the order 
is made who prevents the necessary steps being 
taken to enable its officer to take possession 
according to the laws of the foreign territory. 
(Bhide , /.) Sunder Singh Giyani v. Ganga 
Ram. I.L.R. (1938) Lah. 305 = 175 I.C. 734= 
URL. 34=39 P.L.R. 415= AIR. 1938 Lah. 
93 

--—S. 51 (d)—Scope—Wakf property—Recei¬ 
ver in execution—Power of Court to appoint 
See C. P. Code, O. 40, R. 1. 1937 A.W.R. 903. 

-Ss. 51 (e) and 72— Execution of decree — 

Powers of Civil Court Sale of land prohibited 
by S. 16 of the Bundelkhand Land Alienation Act 
—If could be leased. 

Where the lands of the judgment-debtor were 
prohibited from being sold by S 16 of the Bun¬ 
delkhand Land Alienation Act on a question 
whether a Civil Court can in execution of a 
simple money decree, lease such property. 

Held, that an executing Court is bound by the 
methods laid down in S. 51, C. P. Code, and those 
methods were subject to conditions and limita¬ 
tions prescribed by the rules under the Code and 
by the Code itself. S. 51 does not authorise a 
Civil Court to grant a lease. Sub-S. (c) of S. 51 
does not mean anything else than a reference to 
the particular method of execution which a parti¬ 
cular relief granted requires. S. 72 could not 
apply as it comes into opeation only after an 
order for sale has been made and no notification 
has been made under S. 68 It applies only to 
property which could be sold in execution of a 
decree. ( Bennet, Iqbal Ahmad and Allsop, JJ.) 
Bhagwati Singh v. Kashi Narain. I.L.R. 
(1938) All. 528=175 I. C. 238=10 R. A. 658= 
1938 A. L. R. 387=1938 A. W. R. (H. C.) 310= 
1938 A.L.J. 444=A.I.R. 1938 All. 290 (F.B.). 

--S. 51 (e)— Scope — Lease in satisfaction of 

decree—Power of Court to grant in execution. 

Quaere.— Whether the Civil Court has a gene- 
ral right to grant a remedy in execution by itself 
iving a lease of the property of the judgment- 
ebtor for the purpose of satisfying the decree. 
But the Code does not make any provision for 
such a procedure. ( Sulaiman , C.f. and Bennet, 
J.) Basorf. Singh v. Sant Kumar. 10 R.A. 
338=171 I.C. 903 = 1937 R.D. 422=1937 A L.R. 

?2^R? 7 „ AWR 686=1937 A.L.J. 801=A I.R. 
1937 All. 699. 

- S. 51, Proviso —Capacity of judgment- 
debtor to pay—Determination of — Judgment- 
debtor an agriculturist—His agricultural lands 
and residential houses—If can be taken into 
account. 

Under the newly introduced proviso to S. 51, 
C. P. Code, in determining the question of the 
capacity of a judgment-debtor who is an agricul 
turist to pay the amount of a decree, his agricul¬ 
tural lands and his residential houses cannot be 
taken into account. (Din Mahomed, J.) Aiidul 
Hamid v. Amrit Lal. 183 I.C. 133=12 R.L. 
100=41 P.L.R. 101=A.I.R. 1939 Lah. 299. 

--S.51. Proviso, Explanation —Applicability 

— Judgment-debtor transferring after suit land 
not liable to attachment with dishonest intention — 
Forfeiture of protection. 
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The explanation applies only to Cl. ( b) of the 
proviso. By virtue of the explanation, property 
which could not be attached or sold was not to be 
considered only when deciding as to whether the 
judgment-debtor had any means to pay the money 
decreed. Obviously, the explanation has nothing 
to do with Cl. (a) and therefore it cannot be 
said that a gift by the j udgment-debtor after the 
institution of the suit of his land not liable to 
attachment and sale does not make him forfeit 
the protection afforded to him by the amend¬ 
ment of S. 51 by Act XXI of 1936 even if the 
gift was made with a dishonest intention. (Mir 
Ahmad, J.) Attar Chand v. Abdul Majid. 189 
I.C. 371=A I.R 1940 Pesh. 33. 

- S. 51, Proviso (a) (ii) — Fraudulent con¬ 
cealment or transfer of property—What amounts 
to. 

Where a defendant against whom a decree for 
price of plaintiff's car has been passed makes a 
hypothecation of the plaintiff’s car along with 
other cars, that have been left with him for sale 
or for custody, to a third party, and he then 
brings a suit against the third party and abandons 
it, and the transaction of hypothecation appears 
to be fictitious, his conduct amounts to making a 
fraudulent concealment or transfer of his pro¬ 
perties and comes within proviso (a) (ii) to S. 51 
as amended by S. 2, C.P. Code (Amendment) Act 
(XXI of 1936). (Ameer Ali, J.) Ellis Stella 
Beaumont v. English MotorCar Co. 177 I C. 
1008=11 R.C. 312=A.I.R. 1938 Cal. 448 (2). 

S. 51, Proviso (b) — Burden of proof of 
means to pay debt. 

The onus of proof is on the decree-holder to 
establish that the judgment-debtor had sufficient 
means to pay the debt within the meaning of sub- 
Cl. (b) of the Proviso to S. 51. (Wort, Ag.CJ.) 
Jugal Kishore v. Pahlad Rai. 5 B.R. 16=11 R. 
P. 182 (1)=177 I C. 797=A.I.R. 1939 Pat. 22. 

- S. 51, Proviso, Cl. (b) — Judgment-debtor 

after decree selling his property but neglecting to 
pay decretal amount—If liable to be detained in 
civil prison. 

Where a judgment-debtor after the date of the 
decree sells his property, receives the considera¬ 
tion but neglects to pay the decretal amount or a 
substantial part thereof, Cl. (b) of the Proviso to 
S. 51 comes into play and he is liable to be detain¬ 
ed in civil prison. (Mir Ahmad , /.) Surjan 
Singh v. Ram Singh. 174 I.C. 629=10 R. Pesh. 
70=A.I.R. 1938 Pesh. 17. 

—S. 51, Proviso, Cl. (b) —Means of judg¬ 
ment debtor—Maintenance expenses of debtor—If 
must be taken into account. 

In the calculation of the means of the judg¬ 
ment-debtor for the purpose of S. 51, proviso, 
cl (b), C.P. Code, the necessary expenses of main¬ 
taining the life of the debtor and of his depen¬ 
dants must be taken into account and deducted 
from his income. (Mitter and Khundkar, JJ.) 
Mahomed Nabibakhsh v. Abdul Based. 43 C. 
W.N. 427. 

-—S. 51, Proviso, Cl. (b) —Means of judg¬ 
ment-debtor—Property under attachment in execu¬ 
tion of another decree—If can be taken into 
account. 

In the calculation of the means of the judg¬ 
ment-debtor for the purpose of Cl. (b) of the 
proviso to S. 51, C. P. Code, the value of the pro¬ 
perty under attachment in execution of another 
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decree, cannot be taken into account. (Mitter 
and Khundkar, JJ.) Mahomed Nabibakhsh v. 
Abdul Based. 43 C.W.N. 427. 

—S. 52— Applicability — Decree passed against 
company taking over assets and liabilities of 
another company. 

S. 52 (2), C. P. Code, simply enacts a rule of 
Procedure in accordance with natural justice. If 
a debtor dies and his properties are taken by his 
legal representatives, they are bound to pay his 
debts to the extent of the assets they have taken. 
Consequently if a creditor has obtained a decree 
tor the payment of money out of the property of 
the deceased, and proves in the execution pro- 
ceedmgs that the debtor died leaving properties 
w ich came into the hands of his representatives, 
then it is for these representatives to account for 
those properties, and if they fail to do so, they 
become personally liable to the extent of the 
assets not accounted for. The principle of the 
section applies to a decree passed against a com- 

r a ?M-^ h,C \ has taken over the en *ire assets and 
liabilities of another company when the latter 

went into liquidation, and its liability is expressed 
in the form adopted in decrees against legal repre¬ 
sentatives of deceased persons. As regards the 
mode of execution of such a decree, it does not 
in prmcipJe differ from a decree passed against 
the legal representatives of a person who has died 
a nature dejith. ( Mahomed Noor and Dhavle , 
JJ) Baraboni Coal Concern, Ltd. v. Ram 

t 5B R .664=181 I.C 721= 

11 R. p . 626=20 Pat.L.T. 685=A.I.R. 1939 Pat. 

Ss 52 and 53 ~-A ward against son as legal 


sun US leCjai 

trii e hrnh at l ve t at . her —Execution against ances¬ 
tral property ,n his hands—Permissibility. 

Cr, „ n a ^. ar< *_ ls ™ a de by the Registrar under the 

r 3 ‘ < £* rat,ve Societies Act against a son as repre- 

? th . e estate of his father, the ancestral pro- 

perty in the hands of the son and his sons is liable 

soId 'n 'execution of the award. 

r^Avi i h ™ d r Varma ' JJr> o Sheosaran Singh v. 
fRI T r w- ', P D T«,Society. 5B.R 600= 
181 1 o — 11 R * R * 597=A.I.R. 1939 Pat. 500. 

«-? eC / e ! aga ’ nst as , sets of deceased 

Si ll f° offenns ? raade at temple in 
hands of legal representative—If attachable^ See 

C. P. Code, Ss. 60 and 52. 58 All. 457. 

— S 52—Decree against estate in the hands of 

friability™™ acCrUlng after death °f debtor— 

Where the estate in the hands of the heirs of 
the original debtor against whose estate the 
decree was passed is liable for the satisfaction of 
the decree, then even the produce and income of 
that estate which has accrued after the death of 
the original debtor is liable to attachment and 
sale in satisfaction of such decree. ( Jai Lai J.) 

Hussain v. Ram Rattan Shah. 165 I 
€. 802=9 R.L. 304=A.I.R. 1936 Lah. 236. * 

~~T"T S * 52 7 "Decree against legal representative 
Substitution of his legal representative on his 
veath—Liability for decree—Test—Possession of 

Where on the death of a legal representative 
against whom a decree has been passed to the 

the assets of the deceased in his hands 

flf Jegal representative is added, he cannot escape 
the liability for the decree so long as the assess 
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?Irmcx, hiS £ ands - (Stone > CJ ‘ and Bose, J.) 
Jagdis h V Punamchand. 1938 N.L J. 176. 

M . .. $2—Decree against widow as legal repre¬ 

sentative of deceased husband—Minor son not im¬ 
pleaded in suit—If bound by decree. 

A decree obtained against a widow as legal 
representative of the estate of her deceased his- 
band without making the minor sons, who are the 
proper legal representatives, as parties to the 
suit, is binding upon such sons, when there is 
nothing to show that the widow was negligent of 
the J nterests of her sons or that she did not 

T« f A e o n xr th D Case P r °P er, y- (Dalip Singh , /.) 

-A v o A 55? AN a A - t * 83 1 C 487=12 R.L. 123 
—41 P.L.R. 147=A.I.R. 1939 Lah. 277. 

, Ss * d S3—Mortgagee executed by two 
members of joint Hmdu fam ily—Death of one of 

inem—^uit by mortgagee decreed against estate of 
deceased executant in hands of his sons and 
against other executant personally—Suit dismiss¬ 
ed as against grandsons of deceased executant— 
Decree, if can be executed against interest of 
g andsons—Mortgagee’s proper remedy. 

vl 0 !£ en ?r- er ^ a i° int Hindu family gover- 
by the Mitakshara executed a mortgage deed 

° f t , t l e a PP eJla nt- One of them having 
aied, the appellant brought a suit to enforce the 

mortgage against the sens and grandsons of the 
( eceased ana against the other executant. The 
^ourt passed a simple money decree against the 
estate of the deceased executant in the hands of 
if SC ^rf an d against the other executant person- 
c ly ’ suwas dismissed as against the grand- 
ons. The appellant applied for execution of the 
aecree even as against the interest of the grand- 
sons in the family property. 

Held , that the grandsons having been dismissed 
rom the suit could not be made liable under the 
ecree, that if the debt in question was not con¬ 
tracted for purposes regarded as immoral by the 
flindu Law and if the grandsons were liable 
therefor to the extent of their interest in the 
joint family property, the trial Court's decree 
was erroneous and that the appellant should have 
appealed therefrom claiming a decree against the 
i § ran dsons in like manner as against the other 
efenaants, and that such a decree passed in 
accordance with S. 52, C. P. Code, would have 
attracted the operation of S. 53 and the grand¬ 
sons interests in the joint property would have 
been hable to attachment under the decree not- 

‘W^l a ^ in fi ha i sucI }„. interests were not 
? . P ty the deceased in the strict meaning 
n.^ h ° s 5 words. ( Sir George Rankin.) Raja 

n w R £L A b ^ khsh Singh. 13 Luck. 61=42 
£W-Ni 200=1938 M.W.N. 1=1938 A W.R. (P. 

i n p'd p 9 ?, a n ‘ L T - 1=172 I.C. 5=47 LW. 1= 

t~o 93 £ O.W.N. 1199=A.I.R. 1938 
I P A7"A 32 , S n^ R ., 22 . 1==66 C.L.J. 422=1937 O. 
n a' si 4= 7i 9 5 7 A11L R - 982=4 B.R. 169=1938 
(PC ) 4=4 ° BomLR - 277=(1938) 1 M.LJ. 41 

- -S. 52— Principle of section—Decree for 
( w w /. r a Qdinst all heirs of deceased taluqdar in 
Uudh—Decree realized only out of non-taluqdari 
Property—Suit for contribution against succeed¬ 
ing taluqdar—If lies—Proper method of allocation 


mg taluqdar—If lies—Proper 
of debts. 

The principle or method of which S. 52, C. P. 

■ Code, is an expression has always been so operat- 
i ed as not to prejudice the rights inter se of 
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beneficiaries or legatees over whom the creditor 
has priority. In the ordinary case of a Muslim 
whose whole property descended according to his 
personal law it would be impossible to suggest 
that an heir was without remedy against his co¬ 
heirs if by the action of the judgment creditor 
under a decree obtained under S 52, C. P. Code, 
in a suit brought against all the . heirs of the 
deceased Mahomedan, he was left with less than 
his proper share of the net estate of the deceased. 
His right to contribution would be plain. As a 
beneficiary, he would have the right that the 
deceased’s estate should be duly administered, 
that it should be cleared of debts and valid lega¬ 
cies, and that he should be given possession of his 
share therein. For this purpose his suit could 
take various forms according to the circumstan¬ 
ces of the case. It might be denominated an 
administration suit or a suit for partition or a 
suit for contribution, but the basis of his claim 
would be the same in each case, viz., the right to 
have due administration of the deceased’s estate. 
This right might also he enforced in a proper case 
by an application for the appointment of an ad¬ 
ministrator under S. 218, Succession Act. A 
proper administration of the deceased’s estate 
involves and requires a proper allocation of the 
debts as between properties to which different 
rules of descent apply. A Mahomedan widow of 
a taluqdar in Oudh obtained a decree under S. 52, 
C. P. Code, for dower against all the heirs of the 
deceased including the taluqdar succeeding the 
deceased. The decree-holder realized the decretal 
amount only out of the partible or non-taluqdari 
estate in the hands of the heirs. The latter 
brought a suit against the existing taluqdar for 
contribution contending that as both taluqdari 
and non-taluqdari properties were liable for the 
debt, the taluqdari estate should be made to 
contribute according to its value. The taluqdar 
had obtained the necessary permission under 
S. 3, Oudh Settled Estates Act, and declared 
that certain portion of the taluqa was to be held 
subject to the provisions of he Act. 

Held , that the rights of the plaintiffs could not 
be concluded by the choice of the execution cre¬ 
ditor. Their claim to their proper share in the 
partible estate of the late taluqdar made 'them 
co beneficiaries with the existing taluqdar in 
respect of assets all of which were answerable 
for the debts of the deceased and the fact that 
different portions of the assets devolved on 
different principles in no way defeated the 
plaintiff’s right to contribution. 

Held also, that for the purpose of the alloca¬ 
tion of debts of the late taluqdar between taluq¬ 
dari and non-taluqdari properties, the value of 
his interest in the taluqa was to be taken as it 
stood at the date of his death. The value of the 
property comprised in the declaration subse¬ 
quently made by the taluqdar under the Oudh 
Settled Est tes Act could not be excluded, as “to 
be or to have vested” in S. 15 of the same Act 
could not be interpreted to be operating retros¬ 
pectively. (Sir George Rankin.) Mahomed Kasim 
Ali v. Sadtq Ali. 65 I A. 219—13 Luck. 494= 
1938 M.W.N 545=42 C.W.N. 901=48 L.W. 16 
=10 R.PC. 295=4 B.R. 606=67 C.L.J. 350= 
1^38 O A. 508=1938 P.W N. 514=1938 O.L.R. 
282=1938 O W.N. 581=1938 A.L.R. 415=40 
Bom.L.R. 843=1938 A.L.J. 843=174 I.C. 977= 
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! 1938 A.W.R. (P C.) 138=32 SLR. 772=A.I R. 
1938 P.C. 169=(1938) 2 M L.J. 210 (P.C.). 

- S. 52 —Profits of property of deceased 

accruing after death—If form part of his estate. 

Rents and profits of the property of a deceased- 
person accruing after the property has devolved 
on his heirs form part of the estate of the decea¬ 
sed. (Zia-ul-Hasan and Smith, JJ.) Shahan^ 
shAh Bec.am v. A khar Hussain 13 Luck. 689= 
172 I.C. 306=1938 O A 48=10 R O. 170=1937 
O.W.N. 1243=1937 O.L.R. 604=A.I R. 1938 
Oudh 45. 

-S. 52 — Property of deceased in hands of his 

widow as executtix—Right of decree-holder to 
proceed against it in execution. 

Where property of the deceased is in the hands 
of his widow as executrix and it is not proved 
that it belongs to her in her personal capacity, 
the property may be attached in execution of 
decree against her as executrix. The decree- 
holder may not file an administration suit be¬ 
cause a decree-holder has rights which he may 
work out in execution proceedings, and the cum¬ 
brous method of filing an administration suit 
when he desires to attach property prima facie 
in the hands of the judgment-debtor as such 
may not appeal to him ( Roberts, C.J.) Sarab 
Saul Sofaer v. W. M. Ezekiel. 187 I.C. 370 
= 12 R.R. 327=A.I.R.1940 Rang 78. 

- S. 52 — Scope—Property devolving on heir 

of debtor—Mortgage by heir—Priority over debt 
due by deceased. 

When property devolves upon a heir it becomes 
the property of the heir who is entitled to deal 
with it as his own. He may execute a mortgage 
of the property as his own property ; and unless 
the alienation is proved to be mala fide , it will' 
prevail against right of a creditor of the ances¬ 
tor, who has not taken proper proceedings to- 
seize the property before the mortgage ( Ven - 
katarnmana Rao, J.) Nambiar v. Chandukutty,. 
186 I.C. 323 = 12 R M. 622=1939 M.W.N. 1041 
=50 L.W 655=A.I.R. 1940 Mad. 22. 

- S. 52 — Scope—Property transferred by legal 

representative to stranger—Right of creditor to 
proceed against in execution—Limits to. 

S. 52 (1), C. P. Code, gives a creditor a right to 
proceed against the property of the deceased in 
the hands of a legal representative and sub-S. (2) 
of that section gives the creditor the right to 
proceed personally against the legal representa¬ 
tive if the latter cannot satisfy the Court that he 
has properly accounted for the property in hi» 
hands. It does not give the creditor a right to 
proceed against property which is no longer in 
the hands of the judgment-debtor. To proceed 
against such a transferee, the creditor must esta¬ 
blish his equitable right to do so in a separate- 
suit. It would not be competent to an executing 
Court to attach the property of a stranger on 
purely equitable considerations But any interest 
which the legal representative has in such pro¬ 
perty, such as an equity of redemption can be 
attached by the creditor. (Horunll, J.) Thiaga- 
raja Iyer v Narayanaswami Pillai. 182 I.C. 
333=12 R.M. 58=47 L.W. 782=1938 M.W.N. 
518=A.I.R. 1938 Mad. 684=(1938) 1 M.L.J. 
867. 

-S. 52— Suit against personal representatives 

—Proof that they did not receive assets of decea* 
sed—Duty of Court . • 
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If in a suit on a bond instituted after the death 
of the executant against his personal repre¬ 
sentatives, the Court is satisfied that at the time ; 
when the suit was brought the defendants had 
received no part of the assets of the deceased, 
the only course open to it is to dismiss the suit. 

\ H £: r 2f s ' 7 ) Tara Chand V. Dharman. 1936 
A.W R. 32. 

~ S. 52 — Void alienation by leqal representa¬ 
tives—Right of decree-holder to pursue property. 

S. 52, C. P. Code, merely provides that if the 
legal representative of a judgment-debtor has 
improperly disposed of any property of the 
deceased he would himself become personally 
liable. That does not mean that if an alienation 
is made by the legal representative which is void 
in law, the property in the hands of the alienee 

52V 1 -i n ?\ be pursued by the decree-holder 
( &hile t J .) Tagir r hand v. Babu Ram 41 P L 
R. 362=A.I.R. 1939 Lah. 373. 


S. 52 (2)— Personal liability of legal re¬ 
presentative for decretal amount. 

. the d ecree-holder to satisfactorily es- 

t ^ b l sh that any property belonging to the deceas¬ 
ed had actually been disposed of by the legal 

representative before ihe latter can be held per¬ 
sonally responsible for the payment of the decree 
under S 52 (2), C.P. Code. (Abdul Qayoom. C J) 
Hussain Khan v. Kalu Mai.. 39 P.L.R. J. & 
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~T S. 53 — Joint Hindu family—Decree against 
deceased member—Execution against surviving 
brother — Permissibility. 

S. 53, C. P. Code, imposes the liability to pay 
. son or other descendant of'the 

judgment-debtor and not on any collateral of the 

judgment-debtor. Accordingly on the death of a 

member of a joint Hindu family against whom a 
personal decree is passed, the decree-holder can 
proceed ° nIy against the assets of the deceased in 
the hands of his sons and not against the property 
belonging to the surviving brother. ( Nanavutty 
and Thomas , JJ.) Sheo Gopal v. Ganesh Das 
Ramgopal. 13 Luck. 241 = 168 I.C. 268=9 R O 

456=1937 OL.R. 245 ^? O.W.N. 516=A.L 

R. 1937 Oudh 327. 

S. 53 —Legal representative—If includes 


=T, S -52 (.2IVhen comes into operation. 

s. ^ c P. Code, does not come into opera¬ 
tion and there can be no execution against the 

w .£ epresentatlve Personally until it is proved 
that the property inherited by the legal represen- 

C v i , p,t e ,SS£ d S3S if “ 

ssan&na. <r ic 4 *=‘» 
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Applicability — Privy Council 


Appeal to-Death of respondent^bYcree againTt 
dead respondent-Executability against heirs of 

faHyig to share of son on partition with father— 
Liability for debts of father. 

, S ; 53, CP. Code, is as comprehensive as it can 
be, and it does not limit the liability of ancestral 
property to property devolving by survivorship. 

I he section would equally apply to ancestral or 

joint family property which comes into the pos¬ 
session of the son or other descendant on a parti¬ 
tion between him and his father or ancestor. It 
is deemed to be the property of the father or 
ancestor (judgment-debtor) for the purpose and 
within the meaning of S. 53, C P. Code. There is 
nothing in S. 53 which limits the scope of the 
enquiry or the remedy to property devolving by 
survivorship. (Davis, J. C and Weston , / ) 

iNATlOMAL HASSANAND V TlRITHMAL KuNDAN- 

£1 L - 1 I n L ?-(J 1 939) Kar. 300=184 I.C. 582=12 
R.S. 119=A I.R. 1939 Sind 258. 

— S. 53— Joint Hindu family—Decree against 
member of—Execution against shares of other 
members except sons—Rights of creditor—Other 
members— If legal representatives. See Hindu 
Law—Joint Family. (1937) 1 M.L.J. 224. 

Q.. D. 70 
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ninau son becoming owner of his father's proper¬ 
ty by survivorship. 

. Tbe definition of the term “legal representa¬ 
tive does include a son becoming owner of his 
father s property by virtue of survivorship, for 

a a S represent T law the estate of the deceas¬ 
ed and at any rate it is he who intermeddles with 
the estate of the deceased. He, as a Hindu son, 
is legally bound to provide out of the estate, 
which descends to him, maintenance for those 
persons, whom the late proprietor was legally or 

1^ 4 I • m cannot be said 

that the particular property specifically charged 

for the maintenance can alone be proceeded 
against. According to Hindu law the property 
inherited by the heir is liable for the maintenance 
of tne persons entitled to maintenance. If a 
charge is placed upon a specified property, it is 
only for the sake of convenience, and it does not 
amount to surrender of the right given by law on 
the entire property. (Almond, J C. and Soofi, J.) 
Autar Singh v. Mt. Jogindar Kaur. 184 I.C 
456=12 R Pesh. 27=A.I.R. 1939 Pesh. 45. 

S. 53— Scope and applicability of—Decree 
for compensation in lieu of specific performance. 

S. 53, C P. Code, is creating a fiction for pur¬ 
poses. The purposes are the purpose of S. 50 
and the purpose of S. 52. The fiction created by 
S 53 is that in certain circumstances property, not 
the property of the deceased and not therefore in 
A as the deceased’s personal representative, shall 
be deemed to be property held by A as a legal re¬ 
presentative. S. 53 seems to be limited to cases 
where the decree that is being executed is a decree 
passed in a suit on a debt. Hence it will not apply 
to a case where a decree for compensation in lieu 
ot specific performance has been passed, for, the 
decree may only be regarded as creating a debt of 
record without its being a decree on a debt. 
(fptone, L.J. and Bose , J.) Rao Bhimsingh 

Gangaram. 1940 N L.J. 275. 

! ^ Scope—r Hindu father — Decree 

against in respect of pre-partition debt — Executa - 
bility against joint family property in the hands 
of son after partition. 

Per Cornish, /.-Apart from S. 53. C. P. Code, 
a Hindu son cannot be made liable in execution as 
his father’s legal representative in respect of 
property which was not property in which the 
father had any right or title at the time of his ' 
death. The language of S. 53 is wide enough to 
include a liability incurred by the father which is 
enforceable against the property in the hands of 
his son, whether the liability was incurred by the 
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father in his capacity of manager or personally. 

9°*” cases it is the Hindu law which attaches 
to the property this liability. S. 53 covers a case 
where there is a decree against the father in res¬ 
pect of pre-partition debt binding on the share of 
property allotted to the son in the partition. The 
word debt' as used in the text is wide enough to 
include a pre-partition debt which will include a 
liability for mesne profits incurred by the father 
before partition, although the actual liability is 

^2 term * ne< ^ * n a su * t after the partition. 

\Yenkatasubba Rao, Cornish and Venkataramana 
ttoo, JJ.) Venkatanarayana Rao v. Venkata 
Somaraju. 1937 M.W.N. 427=46 L.W. 112= 

J f x 1 « 1==10R M - 262=1.L.R. (1937) Mad. 
SfOifA. 1 R . 1937 Mad. 610=(1937) 2 M L.J. 251 


- S. 53—Scope—If qualifies S. 2 (11)—Decree 
against Hindu father—Attachment of joint 
family property—Insolvency and death of father 
—Execution of decree against sons—Application 
I° r Competency—If affected by insolvency of 
father. See C. P. Code, Ss. 2(11), 50 and 53 and 
O. 21, R.22. 38 Bom.L.R. 977. 

“ 'S. 53—Scope—Mortgage decree against 

father—Plea by son that no debt existed—If 
precluded. See Hindu Law — Debts. 1939 M.W. 
N. 918. 

-- S. 53—Scope and effect of—Undivided 

Hindu son—Suit against by creditor for adminis¬ 
tration—Competency. See Administration — 
Suit for._46 L.W. 321=A.I R. 1937 Mad. 785. 

“ S. 55 — Arrest where salary not attachable — 

Propriety. 

Where the salary of a judgment-debtor is such 
no portion of it would be attachable under 
S. 60, C. P. Code, to allow a decree-holder to pro¬ 
ceed by way of arrest of such a judgment-debtor, 
would be to make the law ridiculous. ( D. R. 
Norman.) Ismail v. Wali Mohammad. - 1939 A. 
M.L.J. 75. 


S. 55 — Bond under — Judgment-debtor to 
appear when ordered by Court—Court Permitting 
him to absent himself—Latter absconding — Liabi¬ 
lity of surety under bond. 

I he fact that a judgment-debtor for whose 
appearance a person has stood surety absconds 
does not necessarily involve a breach of the con- 

^* 1 ?° u 1 t * ie sure ?y bond executed by the surety, 
it that bond provides that he should appear only 

when ordered by the Court; if the Court has per- 
u 16 judgment-debtor to absent himself, 
and if he then absconds the bond cannot be, en¬ 
forced against the judgment-debtor. But if there 
is a disobedience by the judgment-debtor of an 
order of Court, whether express or implied, to 
appear, pnma facie, the surety is liable under the 
bond. {Davis, J.C. and Tyabji, J .) People's 
Bank, etc. v. Nanikram. I.L R. (1939) Kar 
401=185 I.C. 573=12 R.S, 166=A.I.R. 1939 
Sind 270. 

-S. SS—Execution of bond by surety—If 

necessary. 


Under S. 55, C. P. Code, all that is necessary is 
that security ‘to the satisfaction of the Court* 
should be furnished. It is not provided that the 
surety will become effective only if a bond is 
formally executed. In such cases the liability of 
the surety is determined by the undertaking that 
is given to the Court by means of the agreement 
or statement made by him and accepted by the 
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Court, and non-compliance with the undertaking 
renders the surety liable under S. 145, C. P. Code. 
(Tek Chand, J.) Nanak Chand Ramji Das v. 
Ibrahim. 174 I.C. 965=10 R.L. 646=40 P L R 
38=A.I.R. 1937 Lah. 772. 

—-S. 55 —Surety under -Bond by—Construe - 

tion — Surety—When to be proceeded—Right of 
decree-holder—Option of executing Court—Court 
discharging surety—Subsequent execution against 
surety — Jurisdiction. 

A surety bond has to be interpreted according 
to the conditions expressly mentioned in it, and 
not independently of them. The fact that it is 
executed under S. 55, C. P. Code, makes no differ¬ 
ence. in case the conditions laid down in the sec¬ 
tion are not fulfilled, the option lies not with the 
decree-holder but with the executing Court to 
proceed against the surety under the section or 
against the judgment-debtor. When once the 
Court exercises its option and discharges the 
surety, it cannot afterwards re-open the matter 
and proceed against him. If it does so, it acts 
without jurisdiction and the High Court will 
interfere under S. 115, C. P. Code. ( Fazl Ali, J.) 
Satya Narain v. Mahabir Prasad Tewari. 
18 Pat. L.T. 357=170 I.C. 955=3 B.R. 791=10 
R.P. 158=A.I R. 1937 Pat. 476. 

- S. 55 (3)— Failure to inform judgment- 
debtor that he could apply for insolvency — Lega¬ 
lity of zuarrant. 

The failure of the Court to inform the judg¬ 
ment-debtor under S. 55 (3), C. P. Code, that he 
can apply for insolvency, does not invalidate the 
warrant of arrest which is otherwise legally 
issued. ( Din Mohammad, J.) Babu Ram v. Hari 
Ram Daulat Ram. 42 P.L.R 374. 

-S. 55 (4)— Bond under—Construction — 

Undertaking that judgment-debtor would be 
present on specified date and that in default surety 
zvould produce him—Failure to produce after 
specified date when called on by Court—Liability 
of surety—Time granted to judgment-debtor by 
Court—If exonerates surety. 

Where a surety executes a bond to the Court 
stipulating that the judgment-debtor will be 
present in Court on a particular date, and that if 
lie failed to be present the surety will produce 
him, the liability of the surety is not confined to 
producing him merely on that date. He is liable to 
produce the judgment-debtor on some date after 
that date, and if he fails to produce him on a 
subsequent date when called upon by the Court, 
he is prima facie liable under the bond. The fact 
that the Court grants time to the judgment- 
debtor several times cannot have the effect of 
exonerating the surety, as the grant of time by 
the Court cannot impair the decree-holder*s 
security, unless it can be shown that the decree- 
holder granted time to the judgment-debtor. 
{Burn and Lakshmana Rao , JJ.) Sambasiva 
Sastrial v. Muthuraman Naidu. 1937 M.W.N. 
1165. 

-S. 55 ( ^—-Construction — Surety—Liability 

of—Both conditions—If to be broken. 

A surety is liable under S. 55 (4), C.P. Code, if 
there is a breach of either of the two conditions, 
that is to say, if the judgment-debtor fails to 
apply in insolvency or fails to appear before the 
Insolvency Court or the executing Court. It is 
not necessary that both the conditions should be 
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1937^ 9*^ ^ HAM ^ AL v • Babu Ram. 

-S. 55 (4)— Security bond — Liability of 
surety when arises. 

Where a surety bond has been executed under 
S. 55 (4), C. P. Code, unless there has been 
in both respects, namely, in applying for 
adjudication and in appearance, the decree-holder 

i®, not p nt . ul ? d to Proceed against the surety. 
Where the judgment-debtor applies foradjudica- 
tion, one of the conditions is complied with and 
the decree-holder is not thereafter entitled to ask 
the Court to realise the security. (Bennet and 
*l JJ-) Lachhman Das v. Babu I al 

LL.R (1940) All. 338=188 I.C. 869=1940 A.W 

All ^304^ ^ 266= 1940 A.L.J. 344=A.I.R. 1940 

——S. 55 (4 )—Surety bond—Breach—Condition 
that judgment-debtor would appear on all days 
fixed for hearing of his insolvency petition—Peti- 

h°oin.^oJi V>rned ^ f 0r m ™ tion a * to arrangement 
between him and his creditors—Failure of judg¬ 
ment-debtor to appear on adjourned date—Liabi¬ 
lity of surety. 

A judgment-debtor who was arrested in execu¬ 
tion of a money decree was ordered by the Court 

hnnH” r Tl Se K T exeCut ‘T of ‘he necessary 
h°" d • The bond executed by the sureties was in 

common form, and under it, the judgment-debtor 

was bound to appear on all the days to which the 

hearing °f his insolvency application was adjourn- 

snrrPH, ll . s d >sposal. The judgment-debtor 
succeeded in obtaining adjournment after ad- 

{y°ret^t ent ° f lu* hea , nng of the Petition upon one 
pretext or another, the main pretence being that 

^^ y a u s . on the point of making an arrangement 
with h, s creditors. On the last hearing dale his 

frr»m S h- Stateci - that c he ha< ^ receiv ed instructions 

the terms S ofM 8 ^ he had nearly com P 1 eted all 
?-?C h 2 arrangement with his creditors 

and that wuhin 7 days he would be prepared to 

withdraw the petition. Thereupon the petition 

On S ,Hf a H- ad,0Ur ^ d f ° r a week " f or mention " 
On the adjourned date, the judgment-debtor was 

absent and his counsel withdrew from the cafe 

for want of instructions. The decree-holder filed 

an application seeking to have the amount of the 

surety bond escheated for non-compliance with the 

hehalf IO f ; S g tOUt ‘ her u m- - II was contended on 
of the surety that it was only when some 

special notice calling upon the debtor to appear 

on any particular occasion had been served upon 

turn that he was ‘‘called upon" to appear within 

the meaning of S. 55 (4), C. P. Code. Overruling 
that contention, 

Held, that it was sufficient to satisfy the require¬ 
ments of S. 55 (4) that the counsel who had 
represented the judgment-debtor on many previ¬ 
ous occasions in the insolvency proceedings should 
have'been informed on his behalf that the judg¬ 
ment-debtor would have to state on the adjourn¬ 
ed date whether or not an arrangement had been 
ar, J Ve J a t between him and his creditors, and that 
as he did not instruct an advocate or pleader to 
appear for him and did not appear himself on 
that occasion, there was a failure on his part to 
a PP ear when called upon on a day fixed for his 
attendance within the meaning of the condition in 
the bond. (Page, C.J. and Mya Bu, J.) L. V 
U)l a to^. u Aung Din. 14 Rang. 190=162 I C 
251=8 R.R. 554=A.I.R. 1936 Rang. 168. 
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' 7~ S - 55 (4 )—Surety under—Bond by—Con- 

tents of. 

A bond executed by a surety under S. 55 (4), C. 
-r. Lode cannot be made to contain conditions not 
covered by the section. (Davis, J.C. and Lobo , 
^.y.c.) SAD!KL ALI Moosaji V. Hassasing Tahil- 

AXR. x«mE : m I C 268=9 K S 18! = 

55 (A)—Surety under—Bond by—Enfor¬ 
cement against surety—Power of Court to reduce 

amount of bond. 

O I c n c e / r J f x° r ^ in 1 f a 1b ° nd executed by a surety under 
J u Code, the Court has no power to 
reduce the amount for which the bond is executed 

ihe security in such a case is not forfeited by 
way of penalty It is part of the fruits of the 
decree obtained by the decree-holder, and the 

r S n0t ent *^ ed to deprive the decree-holder 
of the fruits of his decree. (Davis, J.C. and Lobo, 

^.AC.) Sadiklali Moosaji v. Hassasingh 
TAHtLsiNG. 30 S.L.R. 177=166 I.C. 268=9 R.S. 
f^3—A.I.R. 1936 Sind 244. 


——S. 55 (4) Surety under—Bond by—Under¬ 
taking to cause judgment-debtor to file insolvency 
P e tjtion and to get him to prosecute it to its very 
e nd—Meaning of—Extent of liability—If ends 
with adjudication or continues up to discharge. 

A surety for a judgment debtor under S. 55 (4), 
L. V . Lode, executed a security bond whereby he 
undertook to produce the debtor before the Court 
whenever directed, “to cause him to file an insol¬ 
vency petition within one month from that date, 
and to get him to prosecute it to its very end and 
also to produce him in the meantime.” The 

debtor presented his insolvency petition and was 

duly adjudicated an insolvent; but on failure to 
apply tor his discharge within the prescribed 
time, his insolvency was annulled. 

that the liability under the bond was 
satisfied by the adjudication of the debtor upon 
his petition, and that it did not continue after that 
up to the final discharge. The very end of the 
insolvency petition means either its dismissal by 
the Court or an order of adjudication on it by the 
Court. Though it is possible for a surety by ade¬ 
quate words to extend his liability beyond the 
pomt of dismissal or adjudication, in the absence 
of such a provision, he could not be made liable 
to the decree-holder once the petition resulted in 
an adjudication. (Cornish, J.) Karuppana 
£> u ndar S Chidambaram Chettiar. 165 I.C 

? 311 = 1936 M W N - 1031=44 L.W 

647-A I.R. 1936 Mad. 963=71 M.L.J. 646. 

S. 55 (4) Surety under—Bond by—Under- 


. f • . m. * u unu, uy — unaer - 

K ro f uce judgment-debtor on date fixed 

j r ng t0 a PP ear an d failing to produce 

\^ 9 rZ e J % l' d / b L t0r ondate fixed-Plea of illness of 
■ ^{‘debtor—.Absence of evidence to show 

of sure t y nP ° SStbt ity f ° apP ear ~~ E ffect—Liability 

Appellants were sureties for a judgment-debtor 
and undertook to produce him in Court on a 
specified date, but failed to produce him on that 
date. They themselves did not also appear in 
Court on that date and did not put forward any 
explanation for the non-production. They sub- 
se Qd ei )tlyplea ded that the judgment-debtor was 
suffering from fever and therefore unable to 
appear in Court on the date fixed. It was how¬ 
ever not established that he was so ill that it was 

4 * $ 
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physically impossible for him to appear or to be 
produced. 

field, that the surety bond not having provided 
for such a contingency or for absolving the sure¬ 
ties from liability in such a contingency, they 
were not absolved from liability and hence were 
liable to be proceeded against under the bond in 
execution of the decree. ( Pandrang Row, J.) 
Kumaraswamy Reddiar, In re. 178 I C. 511 = 11 
R.M. 463=47 L.W. 408=1938 M.W.N. 321=A. ; 
I.R. 1938 Mad. 530. 

i 

-S. 55 (4 )—Surety under — Execution — Pro- * 

cedure—Death of surety pending sale — Substitu¬ 
tion of heirs—If essential before sale—Notice 
under O. 21, R. 22 — Necessity. 

An execution proceeding cannot be continued 
against the estate of a dead man without bringing 
on record his legal representatives. Where in 
execution proceedings aga nst a surety for a 
judgment-debtor tinder S. 55 (4), C. P. Code the 
surety dies after the issue of the sale proclama¬ 
tion and before sale, the decree-holder should, in 
order that he may continue the proceedings, sub¬ 
stitute, in the place of the deceased surety, his 
legal representatives. The Court should issue 
notice to them under O. 21, R. 22, C. P. Code, 
whilst substituting them, and their objections 
should be heard before the execution proceeding 
can bi further continued against them. The 
circumstance that the legal representatives have 
already entered appearance in the execution pro¬ 
ceeding does not dispense with the issue of notice 
under O. 21, R. 22 or of hearing their objections, 

if any. j 

Rowland , J. —There can be no short cuts in 
matters of procedure. The correct procedure 
for taking proceedings against a surety for the 
judgment-debtor is first to call on him to produce 
the judgment-debtor, then, on his failure to do so, 
to call on him to show cause against forfeiture 
and execution, and next on his failure to show 
cause to the satisfaction of the Court, to obtain 
an order of the Court directing execution to pro¬ 
ceed,against the person and property of the surety. 
The correct procedure after the death of the 
surety is to substitute his heirs in the execution 
proceeding and to obtain the leave of the Court to 
continue the execution against them ; thereafter 
to serve them with notices under O. 21, R. 22. C. 
P. Code, and on their appearance, the Court, after , 
hearing and determining any objections that they i 
may make, would permit or disallow the continu- ! 
ance of the execution. A sale cannot proceed 
without the legal representatives being brought 
on the record. ( Rowland and Chatterji, JJ ) 
Mazharul Haq v. Raghuber Singh. 18 Pat 761 
= 187 I.C. 52=12 R.P. 558=6 B R 418=1940 
P W.N. 163=21 Pat.L T. 369=A I.R. 1940 Pat. 
142. 

-S. 58— Applicability—'Detention'—Meaning 

of — If includes detention in Court-house. 

Words ‘such detention’ in proviso (1) and 
‘detention under this section’ in proviso ( 2 ), S. 58 
refer to and mean ‘detention in civil prison.’ i 
Civil prison means civil jail and not Court-house 
Detention therefore in the Court house cannot be 
said to be detention in a civil prison. A judgment- 
debtor was committed to the civil prison in execu¬ 
tion of a decree but was released during the | 
pendency of the appeal by him against the decree, j 
The decree-holder withdrew the balance of the 
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subsistence allowance deposited by him on release 
of the judgment-debtor. On dismissal of his 
appeal he was detained by the appellate Court for 
the whole day but was released - as no subsistence 
allowance was deposited by the decree-holder. 
He was ordered to appear before the lower Court 
on a fixed date and on appearance it was contend¬ 
ed by the judgment-debtor that he could not be 
re arrested in view of proviso ( 2 ), S 58. 

field, that as at the time of the decree-holder’s 
omission 10 pay the subsistence allowance the 
judgment-debtor was not detained in the civil 
prison but in the Court-house, S. 58 did not apply. 
The judgment-debtor was not therefore exempt 
from being committed to the civil prison to under¬ 
go the remaining term of imprisonment. (Skemp f 
J.) Kksar Singh v. Karam Chand. 172 I.C. 
510 = 10 R.L. 334=39 P.L.R. 471=A.I.R. 1937 
Lah. 253. 

-S 58 ( 2 )— Scope and effect of — Joint decree 

for arrears of rent against eight persons—Arrest 
and imprisonment of one in execution — Subse¬ 
quent release within 6 months — Effect— Attach¬ 
ment of crops raised by all—Right of decree- 
holder. 

The only effect of a release under S. 58, C. P. 
Code, is to protect from re-arrest the judgment- 
debtor who has been released from prison. The 
incarceration of one judgment-debtor out of 
eight judgment-debtors in execution of a joint 
decree for arrears of rent and his release before 
the expiry of 6 months cannot discharge his debt; 
nor can it clear the liabilities of the other seven. 
Crops raised by all the judgment-debtors are 
consequently attachable in execution of the decree 
notwithstanding the imprisonment and release of 
one of the judgment-debtors. ( Darling , 5*. M and 
Bomford, J.M.) Jairam Singh v. Tribf.ni Lonia. 
1937 R.D. 13. 

-S 60— Amendment to S. 60 introducted by 

Act IX of 1937— Retrospective effect—‘‘Suit** itt 
S. 3 of Act IX of 1937— Meaning — Proceedings 
resulting on azvard in arbitration 

The word ‘suit’ in S. 3 of the Amending Act IX 
of 1937 is not necessarily confined to execution 
proceedings arising out of suits which are initia¬ 
ted by the presentation of a plaint, but is also 
applicable to execution proceedings resulting on 
an award in arbitration. The Legislature never 
intended that the word ‘suit’ in S. 3 should be 
used in a restricted sense. ( Lobo , /.) Karachi 
Urban Co-operativf Bank, Ltd. v. Mahomf.d- 
shah. 177 I.C. 504=11 R.S. 63=A.I.R. 1938 
Sind 176. 

-S 60—Applicability—Crown grant of vil¬ 
lage—Conferment of successive life estates on 
grantee and his heirs—Prohibition on alienation 
—Attachabilit\ — Rights of creditor. See Crown 
Grants Act, S. 3. 1938 M.W.N. 440. 

- S. 60 —Applicability to distraint. 

Distress is not permitted under C. P. Code, and 
provisions of S. 60 cannot be applied by analogy 
to distraint. (Davis, J.C. and IVeston . /.) Ghulam 
Khadir v. Mohidin Haji Ahmed. I.L R. (1939) 
Kar. 566=184 I.C. 698=12 R.S. 131=A.I.R. 
1939 Sind 276. 

-—S. 60— Applicability—Mortgage by agricul¬ 
turist. 

Where an agriculturist himself mortgages his 
house, S. 60 does not apply. A.I.R. 1935 Lah. 164, 
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Rel. on. (Bhide, J.) Khazanchi Shah v. Hazi 
Niaz Alt. AIR 1940 Lah. 126. 

--Ss. 60, 4 and Electricity Act. S 5 (f)— 

Attachment of property of licensee whose licence 
has been revoked—C.P. Code . how affected by the 

Electricity Act—Scope of S. 5 (f) of the Electri¬ 
city Act. 

Where the judgment-debtor is a licensee whose 
licence under the Electricity Act has been revoked, 
the Court when it has to consider whether under 
S. 60, C. P. Code, his property is or is not liable 
to attachment and sale in execution of the decree 
has to bear in mind S. 4. CP. Code. As the 

^ * s a special law, the provisions 

under the C P. Code are subject to any conditions 
regulating that procedure by the provisions of the 
Electricity Act. When a licence is revoked certain 
provisions laid down by S. 5 of the Act have an 
imperative effect and under those provisions the 
licensee hjs the option of disposing the property 
of the undertaking in such manner as he thinks 
fit under Cl. (/) only. That clause is more or less 
residuary and comes into operation only when the 
preceding provisions in the earlier clauses have 
been complied with. ( Iqbal Ahmad and Bajpai, 
//.) Radha Krishna Beni Prasad 7; Kishore 
Chand Shiva Charan Lal. ILR (1939) All 
901=186 I.C. 689=12 R A. 442=1939 ALT 983 
=1939 A.W.R. (H.C.) 848=A.I.R. 1940 J All 

"T, 

——S. 60— Compensation money in hands of 
Collector awarded under Land Acquisition Act— 
Liability to attachment. 

A ... . money awarded under the Land 

Acquisition Act is not liable to attachment at the 
instance of the creditors of the persons whose 
•lands have been acquired until the amount is ten- 

dered to them under s 3! of Land Acquisition 

Act. The money in the hands of the Collector is 
money belonging to the Government until the ten 
der is made and no relationship of creditor and 
•debtor can be said to have been established bet- 
ween the Collector on the one side and the owners 
° f .he lands on the other. S 60, C P. Code, does 
not therefore apply to such a case and the amount 

in the hands of the Collector cannot be attached 

by creditors holding money decrees against the 
persons to whom the compensation has been 
awarded. ( Addison and Abdul Rashid . JT ) Sun- 
dar Das v. Secretary of State. ILR. (1938) 

Lah. 548—178 I.C. 443=11 R L. 456 (2)=40 P 

L.R. 817=A.I.R. 1938 Lah 533. ^ 
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fo39 Tm'L J Yo2 L Chand v - Durga Pershad. 

: "~ S * .60— Implements of husbandry—Motor 

tractor, if one. 

A motor tractor is not indispensable for agri- 
culture and therefore it cannot be regarded as 
being essential jo it and hence is not exempt from 
attachment. (Niyogi. /.) Shaligram v. Shfo- 
pratap. I.L.R (1939) Nag. 355=179 I C 656- 
11 R.N. 306=1938 N.L.J. 416=A.I.R. 1939 Nag. 

S. 60—Tagir—Giant to person to enjoy so 
long as any descendant should survive—Prohi¬ 
bition against transfer -Effect — Saleability in 

execution of money decree. See Grant— Alie¬ 
nability. 18 Pat 370. 

^--S. 60— Mere right to give lease—Attach’ 

A mere right to give a lease is not property 
which can be transferred. So it is not attachable 
under b. 60 C. P. Code. ( Middleton , J.C.and 
4 J.C ) Jetha Nand v. Khuda Bakhsh 
161 I.C. 628=8 R Pesh. 176=A.I.R. 1936 PeS 

TT S. 60—Mortgage—Unpaid balance ofcon- 
sideration in mortgagee's hands— Attachability 
See Mortgage. 17 Lah. 270 


■S. 60—Decree against real owner— \ttach- 

A --- - -- A _ t 1 t 4 mm 


— — uvviicr— Airacn- 

ment of property in the hands of benamidar— 

Validity. See Benami—Presumption AIR 

1936 Pesh. 88. * - 

-S. 60— 'Debt'—Meaning of. 

The word ‘debt’ in S. 60, C. P. Code, means an 
actually existing debt, that is, a perfected and 

Wt!? te J?' A S ? m ° f m , oney which mi S ht . or J vouer.- me contract can be enforced bv the 
might not, become due, or the payment of which nominee or the legal heirs on the ground^haf 
depends upon contingencies which may or may j they are in the postTon of 
ot happen, is not a debt. CT ek Chand, J A Brit ! cognTed exoenrinn tn th* ^ 


•t S. 60— Mutual Benefit Fund—Moneys sub¬ 
scribed by member payable under rules to nominee 
or legal heirs—Decree against member's assets 

(ifter his death—Amount in Fund— Attachability 

xn xedition. 

Where moneys are subscribed by a person to a 
Mutual Benefit Fund o r Society under a contract 
between that person and the Fund of which he is 
a member, under which the Society undertakes to 
pay a particular person, or nominee of the mem¬ 
ber. that person or nominee is entitled to the 
money and not the member subscribing although 
the member may have the power to select any 
person he chooses as his nominee. The money 
subscribed by the member to the Fund cannot 
form nart of his assets on his death, but is money 
available for payment to the nominee or the legal 
heirs, in case the nominee dies before the mem¬ 
ber, according to ihe rules of the Fund or Society 
by which the member agreed to be bound when he 
became a member and entered into a contract 
with the Fund. The member has no property fn 
the amount payable afier his death - it does 
form par, of his esiate and he has'no disposing 
power over the same, and therefore it is not liable 

to be attached in execution of a decree aga n t 

him. Even ,f „ be held that the contract between 
the member and the Fund is not enforceablTby 

° r th / le?al heirs < it does not follow 
member m ° neyS ^ Part ° f ,he eState of the 
Obiter.-The contract can be enforced by the 

1 m 1 n q r* i L » 1 « _ _ 1 1 • - V 
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not happen, is not a debt. {Tek Chand, J.) Brit 

Kunwar v. NaurangtLal. 176 I.C. 634=11 R 

L. 218=40 P.L R. 73=A.I.R. 1938 Lah. 336. 

~ S. 60— House in Istimrari estate—Attacha- 
othty. 

. The occupant of a house in an Istimrari estate, 
^entitled on eviction, to remove the materials of 
the house and hence to that extent, he has an 
attachable and saleable interest in the house. ( D . 


. J *--- iVOt, cL 1 C" 

cogni'ed exception to the rule that a stranger to 
a contract cannot sue upon it. ( Venkataramana 
Kao J.) Thiagarajan v. Venkatarama Ayyar 
162 I.C. 889=8 R M. 1066=43 L.W. 527=1936 
M.W.N 333=70 M.L.J. 581. 

-S. 60— Mutual Relief Fund—Policy in _ 

Appointment of nominee — Effect-Decree against 
employee during life — Attachment of animat 
under policy after death — Sustainability. 


T1 *5 


QUINQUENNIAL DIGEST, 1936—1940 


1116 


C. P. CODE (1908), S. 60. 

A railway employee who was a member of the 
Mutual Relief Fund had appointed his wife as 
nominee of his policy. The certificate of mem¬ 
bership provided for the payment of pecuniary 
relief in the case of death or retirement from 
service to the member or “his nominee or the 
legal heirs of the nominee." The employee died 
during survice and his creditors who had obtained 
a decree against him in his lifetime proceeded to 
execute the decree by attachment of the amount 
of the policy of the deceased in the hands of the 
fund. 

Held , that the deceased had no interest in the 
Relief Fund which passed on his death to his legal 
representatives, as the ownership of the Relief 
Fund and therefore the interest of the deceased 
therein had been transferred to the trustee of the 
fund and there was a vested trust in favour of the 
nominee; and although the trust in favour of the 
nominee was a contingent trust, the contingency 
having occurred before the judgment-creditor 
affected any attachment, the trust in favour of 
the nominee ceased to be contingent and hence the 
amount payable by the Mutual Relief Fund be¬ 
came payable to the nominee and was not liable 
to attachment by the creditors of the deceased 
A.I.R. 1931 Bom. 300, Kel. on. (Case-law refer¬ 
red.) (Lobo, J.) Kashibai v. Parsram. 179 1. 
C. 296=11 R S. 128=A.I.R. 1939 Sind 15. 

- S 60 —Partial redemption—Property owned 

jointly by two tarwads—Separate mortgage by 
each of undivided share to same mortgagee—Suit 
for redemption by one tarwad alone without claim¬ 
ing partition — Maintainability. 

A Malabar tarwad became divided into two 
tarwads. Each of them possessed an undivided 
moiety in certain properties and each of them 
separately mortgaged its undivided half to the 
same person. One of the tarwads sought to 
redeem its half-share without suing for partition. 

Held, that it was not open to the mortgagee to 
resist redemption and the plaintiff tarwad was en¬ 
titled to redemption of the undivided half mort¬ 
gaged by it. (Pandrang Roiv and Venkata- 
ram ana Rao, JJ.) Kammaran Nambiar v. Ro¬ 
man. 182 I.C. 916=12 R M. 163=47 L.W. 686 
=1938 M.W.N. 78=A.I.R. 1938 Mad 562 

- S. 60 —Pay of soldier in regular forces 

governed by Army Act—Attachability. 

The pay of a soldier of His Majesty’s regular 
forces subject to the Army Act of 1881 is not 
liable to attachment under a decree of the Civil 
Court. (Davis, J.C. and Mehta, J .) Premier 
Clothing Co. v. Frusher. I.L.R. (1939) Kar. 
160=178 I.C. 793=11 R.S. 111=A.I.R. 1938 
Sind 237. 

-- S. 60 — Property—Preliminary decree for 

dissolution of partnership and accounts — Attach- 
ability—Mode of attachment—0 . 21, R. 53 (4). 

A preliminary decree for dissolution of part¬ 
nership and for accounts is property which is 
capable of attachment within the meaning of 
S. 60, C. P- Code ; though it may not be capable 
of immediate execution, it nevertheless creates 
rights which must be regarded as property. Such 
a decree falls under O. 21, R. 53 (4) and can be 
attached in the manner provided therein. (Pazl 
Ali and Chatterji, JJ.) Ratanshi Hirji Bhoj- 
raj v. Tricumji Jiwandas. 18 Pat. 688=186 I. 
C. 623=12 R.P. 519=6 B.R. 383=1939 P.W.N. 
839=A.I.R. 1940 Pat. 107. 
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-S. 60— Property — Thiccadar — Decree 

against for arrears of thicca rent—Saleability of 
thicca in execution. See Landlord and Tenant 
—Thiccadar. 19 Pat.L.T. 280. 

;S. 60— Property of judgment-debtor — 

Meaning of—Hindu father—Suit on mortgage — 
Exoneration of sons — Partition—Subsequent 
personal decree against father—Executability 
against son's shares-Properties allotted to sons 
If property of father—J udgment-debtor. 

In so far as the substantive law is concerned, 
that dealing with the actual rights and liabilities 
of the parties, e g ., son’s liability for his father's 
debts, it is of course regulated by the Hindu law, 
but as regards the procedure to be followed, the 
old Hindu law of procedure under which these 
rights could once have been enforced no longer 
applies, and Courts are governed in these matters 
by the Code of Civil Procedure. Where in a 
mortgage suit against the father and sons, the 
suit is dismissed against the sons and a decree 
given against the father alone and before an 

rP^ 1C ^!* on J^ OT P ersona l decree is made under 
O. 34, R. 6, C. P. Code, partition takes place, the 
property of the sons cannot be taken in execu¬ 
tion of the personal decree even if the debt was 
not incurred for immoral or illegal purpose. To 
say a son is under a pious obligation to pay cer¬ 
tain debts is one thing; to say his property can be 
taken in execution is another. Property of the 
sons can only be attached and sold in execution 
if it falls within the kind of property that can 
be attached and sold under S. 60, C. P Code. 
After partition, the share that goes to the son 
does not belong to the father and the father has 
no disposing power over it. Therefore such 
property does not fall within S. 60. Thus it can¬ 
not be attached. But the son can be made liable 
for his father’s debts if he has become a surety ; 
he can be made liable under the pious obligation 
rV^ e .. a ^ s .°: 1° neither of the cases however could 

ins liability take the form of having his property 
taken in execution and sold without any prior 
proceedings brought against him, leaving him to 
raise the question whether his liability as surety' 
or under the pious obligation rule precluded him 
from claiming in execution. (Stone, C.J. and 
Pose, J.) Jainarayan v. Sonaji. I.L.R. (1938) 
36= , 174 I C - fi 21 = 10 R.N. 408=A.I.R. 

— 7 S. 60— Rights of patentee—Saleability. 

Obiter. The rights of a grantee under a 
Letters Patent are covered by S. 60, C. P. Code, 
and can be attached and sold in execution of a 
decree. (Panckridgc, J.) Radha Kissf.n v. 

o, RA r^ L Ran J ara - I.L.R. (1938) 2 Cal. 618= 
^ C -J0 9 =11 R C. 869=42 C.W.N. 1086= 
A.I.R. 1939 Cal. 283. 

- Ss. 60 and 52 — Right to receive offerings 
made at temple — Attachability—Decree against 
assets of deceased debtor—Share of offerings in 
hands of legal representative—If attachable . 

A right to receive the offerings made at a 
temple is liable to attachment and sale in execu¬ 
tion of a decree, when such right is independent 
°* a rc °bligation to render services involving 
qualificaUons of a personal nature, such as 
officiating at the worship. Where a decree is 
passed against the assets of a deceased debtor in 
the hands of his legal representative, not only the 
collections which had been received during the 
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lifetime of the debtor could be attached in execu¬ 
tion of that decree but also the share of the 
?^nngsm J^e hands of the legal representative. 

*** hands of the legal representative 
of the debtor is by inheritance his share, and as 
the share produces a certain annual income, that 
income may be attached as it is one of the assets 
of the deceased. 50 All. 394 Foil. ( Sulaiman , C. 
J. and Bennet, J.) Nand Kumar Oatt v. Ganesh 
Das. 58 All. 457=159 I.C. 812=8 RA 512— 

i^S A W.R 1506-1935 All.L.R? 1205=1936 
A.L.J. 409=A.I.R. 1936 All. 131. 

~r~ ( | s ,f me c nde d in 1937). S. 60-Scope-If 

““‘ S- 73. See C. P. Code, S. 73. A.I.R 1938 
oind 144. 

T n) ‘ Debt’—Money left with vendee 

for payment to creditor. 

Money left by a judgment-debtor with a vendee 
to whom he had sold some immovable property 
for payment to his creditors but which was not 
so paid within a reasonable time, can be looked 

upon as a debt due to the judgment-debtor and 

attached and sold in execution of a decree against 
him, even though no time limit had been fixed for 
Payment to the creditors. (Bhide, J.) Gujar 

S 4N1 21 N J^ L v ‘ Pakasram SundarLal. 172 

;»»k * L 323=39 plr 

. S. 60 (1)—“Debt”—Money payable under 
policy of life assurance—Attachabilify. 

Theamount due under a policy of life assurance 
is a debt within the meaning of S. 3, T. P. Act 

lt , ls ._ ^ ttachab,e under S. 60, C. P. Code, 
though it becomes payable only on the death of 

the assured ( Wadia , J.) Varjiwandas v 
Maganlal. 39 Bom L.R. 493=170 IC 85 n— 
10 R.B. 140=A.I.R. 1937 Bom. 382 

°f debt due to 
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judgment-debtor—Attachability 
The word ‘debts' in S. 60, C. P. Code, includes 
share of debts. A debt due to the judgment- 
debtor and other persons jointly can, therefore 

be attached and s °ld in execution. (Nasim Ali 

and RC. Mitter , JJ.) Upendra Mohan Pal 

Chowdhury z;. Nalin 1 Mohan Ray Chowdhury. 

^8=41 C.W.N. 410=171 I 
Cal 1W ° R C ’ 226=67 C.L.J. 35 = A.I.R. 1937 

—-S. 60 (1) (c)—‘ Agriculturist*. 

c n?M n r e p t0 r !? n ?l an agriculturist under 
U • i-1) c ^’ C- P• Code, if agriculture is only a 
subsidiary occupation of his. (Henderson J ) 
Umes Chandra v. Bharat Kumar. A.I.R. 1940 

vSi, 5. 

--S. 60 (1) (c)— Agriculturist—Burden of 

Proof. J 

A judgment-debtor objected to the attachment 
of his house on the ground that he was an agri¬ 
culturist. It was established by evidence that he 
owned some land which was not situated near the 
house in dispute but in another village. It was 
not proved what the area of that land was. It 
was conceded that he did not cultivate the land 
himself but got it cultivated by servants. It was 
also proved that he was doing contractor’s work 
and also that in a portion of the house in dispute 
grai C WaS a * n w 6i c k he was selling flour and 

Held , that the burden was upon the judgment- 
aebtor to prove that he was an agriculturist in 
the strict sense of the term, and that in the 
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circumstances of the case it wac 
hoid that he was anagncultirisTIr, ‘ sp^e'o^the 
fact as alleged by him that he was a member of 

an agricultural tribe. (Jai Lai J) f 

Aksar 7 ; Harbans Singh. 161 I.C 16—8 R f D 
664=A.I.R. 1936 Lah 532. ’ 8 RL - 

” ’?* (U (c)—‘ Agriculturist '— Determina ¬ 

tion of status—Material time—Property attached 

deb?or M sL°Z eSSi0 ? °/ ‘I 901 ^ntativeof 

material? tUtUS ° f ‘ e9al representative-# 
qUC u‘°" vdletber . the judgment-debtor is 

r" p a r* n a U V lr,st Wlt hin the meaning of S 60 

C. P. Code, has to be decided with reference to 

h.s status at the date of the attachment If £ 

becomes an agriculturist at the date ' of the 
i attachment, his property cannot be attached 
I although at the time of the decree he was not an 
agriculturist. Similarly if he ceases to be an 

agriculturist at the time of the attachment hU 
property can be attached although he was an 

agriculturist at the date of the decree. Where 
therefore, property is attached while in posses- 
1 sion of the legal representative of the debtor It 

tL't 6 ftt, tUS ° f the , le f a i! re P rese ntative and not 
S f i! h r ong,nai debt °r that determines the 

?n^ h /, a c" l otherwise of the property 

A n S 60 Agriculturist’—Meaning of 

A person who is proved to have cultivated land 
m one year and who admits not to have culti vat - 
ed any land in the subsequent year cannot be said 

Das v. Ruma. 42 P.L.R. 261 ’ BaNARSI 

Wh ;f fJ? (1) . (o) Agriculturist'—Meaning of. 

of^ 60 C R 1S r n d ,us . t,fic V">». in ‘he wording 

Of b. 60, c. p. Code, for holding that for the 
purpose of that section the term ‘agriculturist* 
excludes a large land owner or a person who does 
not depend solely or mainly on cultivation for his 
livelihood, there is no doubt that a person whn 
does not himself till land and earn h. ? si;^° 
thereby wholly or partly is not an agricul urTs^ 
within the meaning of the section. (Coldstream 
J.) Gurbakhsh Singh v. Lal Chand DarshI^ 
Chand. 164 I.C. 690=9 RL 149— 

333=A I R. 1936 Lah. 737 38 P.L.R. 

- S. 60 ( 1 ) (c)— ‘Agriculturist’—Meaninn 

A man who has been cultivating S 9 
years and who has his cattle teth*J^ K ? an . y 

house and a granary at the hack of if has ^ *h S 
insignia of a cultivator Wher^ it - the 
house sought to be attarhpfl In* oc< r upIes the 
for agriculture purples 1 
his implements and his niS C j att ^ e » 

labourers, he must be re^arH^. Paddy a " d his 
house as an agriculturist 5 and is tb ° 

emption from® attachment The mere flct that' 

the judgment-debtor owns 150 acres of land 

effe k c1 S that d h ffere i nFe when there is evidence to the 
rest of h tbe h f c “ Ul . vates ° n| y 2s acres, while thl 
estofthe land is cultivated by his son who 

tif j he profits to P^ing off his father’s 
debts ; that does not render the judgment-debtor 
a zjimindar or a rent receiving landl nr/ 
(Baguley and Mosely, JJ.) Maung Tun d VP d ‘ 
Maung Hla Han. 162 I.C. 694 (2)=8R p S 
=A.I.R. 1936 Rang. 215. ^ * K R 
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-S. 60 * 1) . (c)—“ Agriculturist'* — Who is — 

Test to decide. 

The protection under S. 60 (1) (c), C. P. Code, 
is intended to be given to those who are real 
tillers of the land ; and an “agriculturist" within 
the meaning of S. 60 (1) (c) is a person who is 
really dependent for his living on tilling the soil 
and unable to maintain himself otherwise. The 
test is not whether agriculture is the sole, main, 
chief or principal source of his income. ( Beasley , 
C.J., Venkatatamana Rao and Lakshmana Row , 

//.) LaKSH MAYYA V. OFFICIAL RECEIVER OF 

Kistna. I L.R. (1937) Mad. 777=1937 M.W. 
N. 524=170 I.C. 198=10 R.M 147=45 L.W. 
704=A.I.R. 1937 Mad. 551 = (1937) 2 M.L.J. 11 
(F.B.). 

-S. 60 (1)— Agriculturist — Who is — Tests to 

he applied. 

In determining whether a person is an agri¬ 
culturist the following factors should be noted: 
(1) Whether a person is an agriculturist or not 
is not a question turning on source of income but 
on nature of occupation. (2) A person may have 
many occupations. If one of them is agriculture 
and for that purpose a house or building is occu¬ 
pied, protection can be claimed. (3) A person 
who owns and lets it reserving either money or 
produce is not an agriculturist but a landlord 
(4) A person who cultivates the land as a 
labourer, though neither a landowner nor a 
tenant, is an agriculturist. (5) If a man culti¬ 
vates the land with his own hands or by means of 
labourers whose activities he directs, he is an 
agriculturist whether he operates on a large or a 
small scale. If he has no connexion with the 
land except that he owns it and people work for 
him, he may or may not be an agriculturist ac¬ 
cording to circumstances. (Case-law discussed.) 
Hence an owner of land is not an agriculturist, if 
he lets out on batai (reserving share of produce 
instead of money rent). (Stone, C.J. and Pura- 
nik, J.) Govvardhandas v. Mohani.ai.. I L.R. 
(1938) Nag. 461 = 179 I.C. 688=11 R.N. 309= 
A.I.R. 1938 Nag 366. 

-S. 60 (c)— 'Agriculturist*—Meaning. 

The term agriculturist*as used in S. 60 must 
be strictly construed. It denotes a husbandman 
and a person who carries on and makes his living 
by tillage and not a mere owner of land. 47 P R. 
1807. Foil. (Bhide, J.) Sant Pam v. Buta Khan. 
I.LR (1938) Lah 374 = 177 I C 60=11 R.L. 
251 (2)=40 P.L.R. 984=A.I.R 1938 Lah 72. 
- S. 60 (1) (c)—“ Agriculturist **— Meaning 

of- 

Protection given by S. 60 is intended to be 
given to those who are real tillers of the land. 
An agriculturist, within the meaning of S. 60, is 
a person who is really dependent for his living on 
tilling of soil and unable to maintain himself 
otherwise; main, chief or principal sources of in¬ 
come are not the proper tests. Where the person 
claiming protection under S 60, is a large land¬ 
lord whose main source of income is rents from 
tenants and a jagir of Rs. 3500, he is not an agri¬ 
culturist within the meaning of S 60. A.I.R. 1637 
Mad. 551 (FB), Rel. on; A.I.R. 1936 Lah. 737, 
Not foil. ( Skemp , J.) Balwant Singh v. Anja- 
man Imdad Bahami Qarza. 180 I.C 242=11 
R.L. 666=41 P.L.R 225=A I.R 1939 Lah. 40. 

77 -;—S. 60 ( 1 ) — "Debt*' — Attachability — Con¬ 
ditions of—If should have become payable before i 


DIGEST, 1936 — 1940 . ,1120 

C. P. CODE (1908), .S. 60. 

attachment — Advocate engaged by government 
to conduct government case—Stipulation of fixed 
daily fee—Direction to submit bills for payment 
at end of month—Advocate entering upon duties 
—Remuneration earned by advocate — Attachabi¬ 
lity before end of month. 

A debt, in order to be attachable, need not 
necessarily have become payable. It should not 
be an uncertain sum; nor merely a right to sue. 
If it is an existing property vested in the judg¬ 
ment-debtor, though the time of its reali-ation 
has not come, it can be attached and sold. Where 
the Government engages an advocate to conduct 
a case on behalf of the government in a particular 
Court, stipulating a certain daily fee payable to 
him. and directing the advocate to submit his bills 
for payment of his fees at the end of each month, 
it must be held that after each day’s work the 
daily fee stipulated becomes due to the advocate 
from the government, and that all the daily fees 
of a month become payable to bun at the end of 
the month. The daily fees earned by the advocate 
become a debt after the day's work, and are there¬ 
fore liable to be attached and sold in execuiion of 
a decree againsi him. though such fees become 
payable onlv at the end of the month. ( Mahomed 
Noor and Chatterji, JJ.) Bansi Lal v. Mahomed 
Hafiz. 17 Pat. 706=11 R P. 211 = 1939 P.W.N. 
103=178 I.C 141=5 B.R. 61 = 19 Pat.L.T. 768 = 
A.I.R. 1939 Pat. 77. 

-S 60 (1)— Disposing power—Properties 

allotted to wife and daugh er in partition—-Liabi¬ 
lity to be proceeded against. See Hindu Law — 
Debts. (1937) 1 M L.J 249. 

--S. 60 (1) - Disposing pozver -State lands — 

Interest of occupier — Attachability. 

An occupier of State lands possesses the right 
of cultivating them and of reaping and selling the 
crops, which gives him a disposing power over 
the profits. As the right of occupancy of State 
lands has value and as the Government expressly 
permits the right to be transferred, the occupier 
has a saleable interest in the property which can 
be attached and brought to sale in execution of a 
decree against him. The fact that the Govern¬ 
ment may step in and deprive the transferee of 
the benefit of the purchase does not alter the 
position. (Lea, h and Spargo , JJ.) B. K. Haldar 
v. Ma Pwa Mf. 14 Rang 619=167 I.C. 920=9 

R. R. 335=A.I R. 1937 Rang. 74. 

-S. 60 (1)—Grant of absolute hereditary 

estate—Liability to attachment. See Grant— 
Construction. A.I.R. 1937 Nag. 248. 

-S. 60 (1)— "Property" — Suit for unpaid 

consideration under mortgage deed—Preliminary 
decree—If “ property " or "decree **— Procedure 
after attachment —0.21, Rr. 53 and 64 — Applica¬ 
bility. ' i 

A preliminary decree passed in a suit for re¬ 
covery of the unpaid consideration money due 
under a mortgage bond is not such a decree as is 
contemplated by O. 21, R. 53, C. P. Code, and the 
procedure under that rule is not therefore appli¬ 
cable to such a decree when attached. Such a 
decree is saleable property within the meaning of 

S. 60. C. P. Code, and the proper procedure is for 

the Court to sell the decree attached, as property 
under O. 21, R. 64 ( Collister and Bajpai , JJ.) 

Ismail v. Johri Mal Sital Prasad. 171 I.C. 
782=10 R A. 317 (1)=1937 A L.R. 894=I.L.R 
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(1937) All. 823=1937 A.L.J. 776=1937 A W R 
649=A.I.R. 1937 All. 652. 

-- S - 60 (1). Provisos, (a) to (p)-Exemp- 

ttons under—If cumulative. 

•c '^n/ t i h x e sub_h ^ ads running from (o) to (/>) under 
o. 0U(1), proviso, C. P. Code, are on the same 
looting, and the exemptions provided thereunder 
are cumulative, and any man is entitled to all the 
-benefits and not confined to one only, if he is 
•qualified to do so. ( Baguley, J.) Municipal 
Corporation of Rangoon v. Ram Behart. 1939 

5' 504 7;l 85 I C - 460=12 R.R. 194=A.I. 
-K. 1939 Rang 432. 

— —-S. 60, Proviso (1) (b)— Construction — 

Implements of husbandry''—Engine or water - 

'fields USed by agriculturist f° r irrigation of 

The term ‘implements of husbandry’ in Cl. ( b ) 
to Proviso (1) to S. 60 should be interpreted in 
-a fair and reasonable and even a generous spirit 
and not in a narrow and mean manner. The 
-clause is not intended to force agriculturists back 
to primitive ways but to protect them in their 
(livelihood as agriculturists by preventing the 
attachment even of those mechanical means 
whereby they plough and irrigate and cultivate 
the soil and obtain their livelihood as agricul- 
tunsts. An engine or a water-pump is necessary 
for the agriculturist to irrigate and cultivate his 
fields and earn his livelihood as an agriculturist 
and therefore it comes within the term ‘imple¬ 
ments of husbandry’. (Davis, J.C. and Tyabii, 

?^n LUM o L ?- R ° ZI SHAMBE. I.L. 

L-R.^fsw’Jr 1811 c 250=11 E s 2os = 

■S. 60 ( 1 ) (b) and (c )—"Agriculturist"— 
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Test. 

™ Th k A°I d >g ricul turist’ in S. 60, C. P. Code, 
may be defined as meaning a person who person¬ 
ally engages himself in the occupation of tilling 
the soil and who derives his livelihood from that 
occupation and cannot or does not maintain him- 

otber sources. It is not meant thereby 
that the sole source of his income or the main 
source of his income must be this occupation of 
tilling the soil. No doubt in most cases a rough 
and ready test would be afforded by considering 
the mam source of income or the sole source of 
income; but that is not an absolutely correct test 
Phe true test is whether a man personally engages 
in tilling and whether this occupation is essential 
to h!S maintenance. (Dalip Singh, Monroe and 
Ram La11, JJ.) Nihal Singh v. Sri Ram. I L 

R. (1940) Lah. 23=184 I.C. 261=12 R.L 190 = 

41 P.L.R. 560=A.I.R. 1939 Lah. 388 (F.B.). 

60 (1) (c) (as amended by Punjab Act 

Y* 1 ° f ; -Applicability—Property vested in 

‘Official Receiver in 1933. 

. The amendment to S. 60(1) (c), C. P. Code, 

introduced by S. 35, Punjab Relief of Indebted- 

?n?r of ^34), which came into force in 

1^35 does not divest the Official Receiver of 
property which is validly and legally vested in 
him in 1933. Nor can the legal representatives 
oi the insolvent claim exemption under S. 60 (1) 

r W u Gn SUC( : ess i on to them opened out long 
alter the vesting of the property in the Official 
Receiver. (Tek Chand, J.) Kala Singh v. Boo- 

P , S o? GH V T U R L - 418=178 I.C. 195=40 PL 
R. 793=A.I.R. 1938 Lah. 459, 

Q.. D .—71 
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———S. 60 (1) (c) Construction—'Occupied by' 
Meaning of—All occupied houses, if exempt. 
The words occupied by’ in S. 60 (1) ( c ) C P 
Code, mean that it is something more than a 
dwelhng-house. It is a building occupied by him 
when he is following his avocation of an agricuJ- 
turist. The use of the word ‘houses’ make it 
clear that all houses occupied by him, as such 

AMAR X ^I Tlpt ' (® arling > s - and Mehta, J. M.) 
Amar Singh v. Ganga Prasad. 1938 R.D. 840. * 

6 ? (1 J ( c ) Decree against non-agricul- 
tunst legal representative—Original debtor an 

9 \VherT l f^H r °A e l ty ' hable t0 a t ta chment. 
Where for the debts of a person a decree is 

non S a d * ga i\ nSt - ie 2 al representative who is 

nal d/ht CU - Ur J- St M IS property derived from origi- 
" a / - d L 1S iable to attachment even if the 

lir^ de Aff r Was , a £ a ^ ricult urist. A.I.R. 1939 

Affirm. (Tek Chand and B hide, JJ ) 

320 SlNGH v - Baldev Singh. A I.R. 1940 Lah. 

—-S : 60 (1) (c) Exemption under —Bona fid** 
0 proo P f ah0n f ° r agricultura t Purposes—Need for 

In order to claim exemption from attachment 

or sale under S. 60 (1) (c) it is not suffident 
merely to show that the house in question belong- 

hfn?°W .f gncu, J urist > or was being lived in by 
him, but it must be established further that it was 
being used or occupied bona fide for purposesof 

agriculture (Tek Chand, J.) Balwan? Singh 
v. Jagdish Saran. 172 I C 412—10 RT 

39 P ^V 1 ^ AJR 19 ” Lar20 0 0. RL - 316= 

and fale-IfZnMT^ ° f atta ^ment 

m T r p h °r„ S H ° f an a S r (cultunst is under S. 60 
o a i R - ode ’ exempt both from an attachment 
and saJe in execution of any decree. Where on 
the date of attachment the judgment-debtor had 
two sources of livelihood (1) rent payable to h^r 
by tenants and (2) profits arising from the culti- 
va ion of her Khudkasht lands and waTtherefore 
not considered an agriculturist, but owing to a 
subsequent sale of Zamindari she became an 
agriculture before the date of sale. " 

Held, that as the main source of h#»r inroiit, j 
namely, Zamindari had passed out n f w u h °? d 
after the attachment of h P er house but before"^ 

fa, 1 ® 

H3SA L.R, I H-- J A I R r3M l|l aT ‘ 22 °= 

sssuau-a 

Liability to attachment rent ^ r0m ™ort ga g e e- 

ex«d^rom e aUac°h n S a t n ° d a " 1 a ^ icuItur « t is 
of a decree under S. 60 (1) ( c ) V P* e^^ 1011 

amended by S. 35, Relief of Indebtedness Act"' 

mere fact that the judgment-debtor Act » the 
ed the house with possession and taken it on r &g f 
from the mortgagees,- does not disenritll r- ent 

the protection afforded by S 60 fn M hlm to 

judgment-debtor never gave un ni • as the 

h — “<1SI S £ 
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purposes subservient to agriculture. A.I.R. 1933 
Lah. 893, Rel. on. (Abdul Rashid, J.) Dulla v. 
Ram Chand 180 I.C. 92=11 R.L. 660=A.I.R 
1938 Lah. 736. 

-S. 60 (1) (c )—House of agriculturist — Dis¬ 
missal of father's objection in execution — Sons, if 
can re-agitate it, by separate suit. 

Where in execution of a decree against a 
father of a joint family, the father objects to the 
sale of his house on the ground of its being 
exempted under S. 60 (1) (c), C. P. Code, from 
such a sale, but it is dismissed for default and 
the house is sold, it is not open to the sons later 
on to file a regular suit to restrain the purchasers 
from interfering with their possession, on the 
ground that the house could not be sold in execu¬ 
tion ; the reason being that inasmuch as the 
father had represented the sons in the execution 
proceedings, the decisions in those proceedings 
are as much binding on them as on their father. 
(Thom, C.J., Collister and Ganga Nath, JJ.) 
Thakur Din v. Sita Ram. I.L R. (1939) All. 
602=183 I.C. 434=12 R.A. 139=1939 O.L.R. 
521 = 1939 A L.J. 450=1939 A.W.R. (H.C.) 431 
=A.I.R. 1939 All. 399 (F.B.). 

-S. 60 (1) (c )—House of agriculturist — 

Voluntary transfer to satisfy decree—-If prohibit¬ 
ed. 

S. 60, C. P. Code, does not prohibit a voluntary 
transfer of a house of an agriculturist for satis¬ 
faction of a decree against him. ( Bhide , J.) 
Sita Ram v. Phusal Singh. 170 I.C. 896=10 
R.L. 152 (1)=A.I.R. 1937 Lah. 939. 

-S. 60 (1) (c) (as amended by Punjab 

Relief of Indebtedness Act)— House of in¬ 
solvent — Exemption. 

If the insolvent was not engaged in the occupa¬ 
tion of tilling the land on the date of order of 
his adjudication and there is nothing to indicate 
that he maintained himself solely or mainly on 
agriculture at that time, his house is not exempt 
from attachment and sale under S. 60 (1) (c), C. 
P. Code, as amended by the Punjab Relief of In¬ 
debtedness Act. (Teh Chand, J.) Amar Singh 
v. Inder Mal. 41 P.L R. 663=A.I.R. 1939 Lah. 
537. 

-S. 60 (1) (c)-— House of judgment-debtor 

attached in his lifetime — Judgment-debtor not an 
agriculturist—His legal representative , an agricul¬ 
turist—Right of latter to claim exemption from 
attachment. 

A decree for money was executed against the 
deceased debtor during his lifetime and his non- 
ancestral house was attached. The judgment- 
debtor was not an agriculturist. Subsequently 
his legal representative inherited it and occupied 
it as an agriculturist and claimed exemption 
from attachment, 

. .Held, that in deciding the question whether 
the house is or is not exempt from sale under S. 
60, it was not the profession of the legal represen¬ 
tative but that of the deceased debtor against 
whom the decree was and against whom it was 
being executed, that should be taken into con¬ 
sideration. Therefore, the house could not be 
released on the finding that the heir occupied it 
as an agriculturist. (Jai Lai, J.) Hirda Ram v. 
Mohammad Din. 167 I.C. 457=9 R.L 493=A 
I.R. 1936 Lah. 895. 

JT — T?- IP ( c > < as amended by S. 35 of 

jpunjab ' Relief of Indebtedness Act)— 
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Judgment-debtor's house lent to and occupied 
l by his sons who are independent proprietors — 

[ Exemption from attachment. 

Where the house of the judgment-debtor was- 
not occupied by him but was lent to and occupied 
by his sons who were independent proprietors 
and were living at a different place. 

Held, that the house was not exempt from 
attachment as the sons came under the word 
‘others’ in S. 35 of the Punjab Relief of Indebted¬ 
ness Act. {Bhide, J.) Sultan v. Official Re¬ 
ceiver. 182 I.C. 631=12 R.L. 61=41 P.L.R. 377 
(1)=A.I R. 1939 Lah. 50. 

- ”S. 60 (1) (c)— Object of —' Agriculturist *, 

who is — Test—Burden of proof. 

The object of proviso (c) to sub-S. (1) to S 60, 
C. P. Code, is to prevent the deprivation of his 
means of livelihood from an agriculturist by 
having his house and other buildings taken from 
him. The word ‘agriculturist’ means a person 
who earns his livelihood wholly or principally by 
cultivating land either personally or through 
servants. The test is what is the chief source of 
his livelihood. If it is other than by cultiva¬ 
tion of land he is not an agriculturist though he 
may also cultivate lands, {Darling, S. M. and 
Mehta, J.M.) Amar Singh v. Ganga Prasad. 
1938 R D. 840. 

-S. 60 (1) (c )—Objection under, belated — 

If can be entertained. 

Objections under S. 60, C. P. Code, even if 
belated could be entertained, and where, there¬ 
fore, objections under S. 60 (1) (c) were raised 
two days prior to the sale, the Court ought not to 
dismiss them on that ground. (Aglia Haidar, 
J.) Fata v Sham Sunder. 38 P.L^R. 669. 

—-S.60(l) (c)— Person living upon trade — 

Pleasure garden appurtenant to house—House 
and garden—If exempt from attachment. 

A person relied for his livelihood upon trade 
and contractor s work. He had no agricultural 
land except a pleasure garden appurtenant to his 
house nor was this garden used as a source of 
livelihood. 

Held, that neither the house nor the garden 
was exempt from attachment under S. 60. 
{Middleton, J.C.) Safdar Alt Khan v. Mian 
Umar Bakhsh. 163 I. C. 621=9 R. Pesh. 7= 
A.I.R. 1936 Pesh. 151. 


- S. 60 (1) (c )—Protection under—If can be 
waived Mortgage by agriculturist—If amounts 
to waiver. 

The protection given under S. 60 is for the 
benefit of the judgment-debtor and can be waiv- 
eel by him. Therefore, if he chooses specifically 
to mortgage his agricultural houses he must be 
taken to have waived the privilege conferred 
upon him by this section. (Bose, J.) Ramadhin 
v. Sheodutt. 180 I.C. 690 = 11 R. N. 389=1938 
N L.J. 445=A.I.R. 1938 Nag. 544. 

-S. 60 (1) proviso, cl. (c )—Property exempt 

from attachment in hands of judgment debtor—If 
also immune from attachment in hands of his 
legal representatives. 

Under cl. (c) of the proviso to sub-S. (1) of S. 
60, C.P. Code, exemption attaches to the property 
itself and not to the person holding the property 
for the time being. Consequently if a property is 
exempt from attachment under the said clause in 
the hands of the judgment-debtor, it is also 
immune from attachment in the hands of his legal 
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al,hou # h ‘ h ey are not agricul- 
tun sts (Addison and Din Mohammad , JJ.) 

GuR p AF^ H AD Dewat Ram v. Kishen Chand. 11 

?S38 3 “h MS IC 83S ='" > PLE - «»=A.IR. 

6 ? ^ ^ c ) — Scope—Agriculturist waiving 
objection to attachment and sale of house—Effect 
There is no statutory bar to an agriculturist 
voluntarily ahenating his houses. The bar under 
S. 60 is against the compulsory sale of such a 
house m execution of a money decree. Where 
therefore an agriculturist waives objection to 
attachment and agrees to the sale of the houses 
in execution of the decree, S. 60 does not protect 
h °us es from attachment and the sale. A I.R. 
1935 Lah. 164, Foil. ( Tek Chand , /.) Natha 

LTh H 316 HAG L ' 42 P L R - 398=A.I.R. 1939 

tunst S ' 60 (1) ^~ Waiver °f ^ 9 ht by agricul- 

An agriculturist may waive the right vested in 

reHd Un '^ er tr' £ C ’ P - ^ 0< ^ e ’ hy voluntarily sur¬ 
rendering his house in favour of the decree- 

RuLiA r : ^ plST'' 7 ) Banarsi Das «■ 

S d arer Att ha h* ° f ™ l ty* d pnfit r s 9 b e f£e 'afcTuing 

due--Attachment and sale—Validity. 9 

The right of a co-sharer to village profits doe* 
not accrue till the end of the agriculturalyear 
The rights are not ascertainable until the year 
has ended and consequently any attachment of the 
share °f a co-sharer in village profits before the 
first day of the agricultural year next following 

^^^ wh . icl ) the village profits refer, is an 
attachment of a mere right to sue and a sale held 
in pursuance of such attachment being of a mere 
right to sue is invalid and of no effect (Vivian 

c 9&/—Q J amna vai.labh. 168 I. 

C 26 V^ R ^,- ^7=A.IR. 1936 Nag. 218. 

S. 60 (1) (f)-— Right of personal service. 

T 1 fY M T n A A. ^ 1 • a . . 


AND 
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h £,) ri f 9 ' P ' Code - Nor is it affected 

by Ci. (n) enher for the right of the holder is 
not future or contingent, but present and vested 

ffiSi K“S7^; 8 ”,Tc° sarsu- 

418=1938 N L.J. IfcjJ.R. , 938 N, e 2 M ' N ' 

AuSS.^"' T °"~ 

No distinction can be drawn between the right 

iVc? jag P irdar ,. wh ° has been granted the income as 
jagir of certain water mills, to recover a certain 
sum per year as revenue, jagir or royalty and his 
right to recover rent from the lessee to whom he 

rar, a T d ! ea l eofthe water milis - The only 
right he has in the water mills is the right to 

recover rent from the occupants of the water 

of 1 w/tar th Tn ent ‘ S real . ly the royaI ‘y for ‘he use 
Oi water. The occupation of the water mills is 

me ^'y / subsidiary right to the pHncipal 

right and the Principal rights is conferred upon 

m as a jagir by the Government. Consequently 

Y/ai La! m f /p m th £ Iease cannot b « attached 

Uai Lai, J ) Raja Balbhadar Singhs. Shan- 

D a s r T> 172 1 C * 426 =10 R.L. 318=39 PLR 
434=A.I.R. 1937 Lah. 211. ^ 


S. 60 ( 1 ) (g)-—‘ Pension* — Jagir. 


rpi L* r y** ounu* ttrvice. 

• rights of personal service within the mean- 
ing of proviso (/) to S 60, C. P. Code, cannot be 
either heritable or partible or transferable 
(Courtney Terrell, C.J. and Dhavle, J.) R A ms a : 
Ran Pandey v. Tswar Pandey 160 TP qee_O 

R.p. 360=17 Pat.L.T. 77=AI. R 1936 Pat 'loT 

- S. 60 ( 1 ) (it (as amended) and S. 73 — 

mJZtnf *<? an /- s , ubse Q ue ”t to amend¬ 

ment of S. 6 0—Salary of judgment debtor—What 

Portion attachable and how to be distributed 
. Where there were two decrees against the same 
judgment debtor, one obtained in suit instituted 
before the 1st June of 1937 to which the amend¬ 
ment, of S, 60, C P. Code by Act IX of 1937 would 
not apply, and another subsequent to that date, to 
which the amendment would apply, the half 

‘v e j u , d S men ‘-debtor, has to be attached 
and distributed rateably between the two decree- 

> Ram Partap v. Ram Chan¬ 
dra. 1939 A.M.L.J. 157. 

Z ' S .- 60 ‘U(g) and (^—Applicability— Grant 
m consideration of right as Deshmukh, Desk- 
an d Sir mukaddam. 

- r ,. e word ‘pension’ as used in the C. P. Code 
*™pnes periodical payments of money by Govern¬ 
ment to the pensioner ; it cannot apply to one who 

wlfiM? re . nt ,? s , a limited owner of the properties 
which yidd them Hence a grant in considers- , 
lion of the grantee’s right, as Deshmukh, Desh- 
P ndia and Sir mukaddam, is not affected by Cl. • 


r p e r W 5 rds pension’ as used in S. 60 ( 1 ) ( g ) y 
U V. Code, is wide enough to cover all sorts of 

ma r de d h Ca th Pa r mentS ln whatever shape they are 

^d^Vh ^ G ° V T ment *- A Jagir thatisreali- 
sea in the shape <?f an assignment of land revenue 

is a pension within that clause, and is, therefore 

Pt fr0n i ^^ ac l!r m 7 ent in execu tion of a decree 
(Addison and Dm Mohammad , JJ.) Achhrumal 

Singh - 18 Lah. 415=171 I.C. 6= 

P.L R. 80=A.I.R. 1937 Lah 
178.[On appeal from 38 P.L.R. 531.] 

“ -S 60 ( 1 ) (g )—*Pension’^Meaning of — 
Lrrant of cash allowances and inam lands to per- 
son holding office of Deshpandia for his mainten- 

’attachmenU '*** lands ’~ l f exempt from 

.... Th . e . word .‘Pension’ as used in the C. P. Code 
implies periodical payments of money bv Gov¬ 
ernment to the pensioner’*, and it does not apply 
to a person who draws rents not as a pensioner 

owner of the properties which* 
yield them. By a grant of land the Government 

h^H a - gran V f certain cas h allowances and 
landed mams to a perscjn for having held the 

office of Deshpandia and with a view to provide 

st°a r tus hlS Thp OPe d mam, ^ nance according to his 
status. The judgment-debtor inherited a share 

aoaf? n(ls ' In execution of a decree 

aftachJd^ he ^ d g m j nt -d e btor, the said share was 
^ C t i ? <t(1 : 4 , Th f Judgment-debtor raised an objec¬ 
tion that the share was not liable to attachment 

or s ^o s (D p ( ) tlcalpension i ^ e mean * n g 

, ■ Held t that as the rents and profits realized by 
the judgment-debtor from such inam lands were 
not drawn by him as a pensioner, but as a limited 
owner thereof till the resumption of such lands 
by the Government on the breach of conditions 
mentioned in the grant, the share could not fall 
under S. 60 ( 1 ) (g) of the Code so as to be 
exempt from attachment. (Vivian Bose; J) 
Yadeo Nilkanth Deshpance v. Jankidas Nar- 
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singdas. 170 I.C. 78=10 R.N. 37=A I.R. 1937 
Nag. 202. 

- (as amended in 1937), S. 60 (1) (h) — 

Construction and scope of. 

On a consideration of the entire S. 60, C. P. 
Code, there is no doubt that the latter part of 
Cl. ( h ) of sub-S. (1) protects from attachment in 
execution of a decree salary of all persons in 
receipt thereof other than public officers and 
servants of a railway company or local authority. 

( Lobo , /.) Hormasji Jamshedji, In re. 182 I. 
C. 185=12 R.S. 1=A.I.R. 1939 Sind 134. 

- (as amended in 1937), S. 60 (1) (h)— In¬ 
terpretation—Principle of. 

Cl. (h) of sub*S. (1) of S. 60 should be inter¬ 
preted with reference to the entire section, and 
any interpretation founded upon that clause alone 
would be unsafe and unwarranted by all canons 
of interpretation. {Lobo, J.) Hormasji Jam¬ 
shedji, In re 182 I.C. 185=12 R.S. 1=A.I.R, 
1939 Sind 134. 

- S. 60 (1) (h) and (i) —“ Salary ”— If inclu¬ 
des daily wages or fees of temporary employee. 

The word “salary” in Cls. (/*> and (*) of S 60 
(1), C. P. Code, before the Amendment Act IX of 
1937, cannot be construed as being restricted to 
an emolument which is payable monthly or to a 
man who holds a permanent or semi-permanent 
employment. The remuneration of a temporary 
employee engaged on daily fee is “salary” within 
the meaning of Cls. (It) and (Oof S. 60(1). 
(Mahomed Noor and Chatterji, JJ.) Bansi Lal 
v. Mahomed Hafiz. 17 Pat. 706=11 R.P. 211= 
1939 Pat.W.N. 103=178 I.C. 141=5 B.R. 61= 
19 Pat.L.T. 768=A.I.R. 1939 Pat. 77. 

-(as amended by Act IX of 1937), S. 60 

(1) (h) and (i)— Scope—If retrospective. 

Cls. (h) and (0 of S. 60 (1),C. P. Code, as 
amended by Act IX of 1937 have no application 
to proceedings arising out a suit instituted before 
the first day of June, 1937. {Mahomed Noor and 
Chatterji, JJ.) Bansi Lal v. Mahomed Hafiz. 
17 Pat. 706=11 R.P. 211 = 178 I.C. 141=5 B R 
61=19 Pat L.T. 768=1939 P.W.N. 103=A.I.R. 
1939 Pat. 77. 

-S. 60 (1) (i)— Applicability—Ghatwali 

estate—Profits accruing to ghatwal — Attachabi- 
lity in execution of decree against him. 

The profits accruing to a ghatwal from his 
estate are not his salary within the meaning of 
S. 60, C. P. Code, and is not on that account 
exempt from attachment. The surplus profits of 
the estate after all the necessary outgoings are to 
be regarded as the personal property of the 
ghatwal and are therefore liable to attachment in 
execution of a decree against him. {Roivland 
and Chatterji, JJ.) Bansidhar Shroff v. Ashu- 
tosh 180 I C. 8=5 BR. 344=11 R.P. 436= 
1939 P.W.N. 86=A.I R. 1939 Pat. 242. 

-S. 60 (1) (i)— Attachment of salary — Com¬ 
promise by judgment-debtor waiving objection — 
Validity. 

It is open to a judgment-debtor to enter into a 
compromise contracting himself out of any 
benefit that S. 60, C P. Code, confers on him in 
the matter of the attachment of his salary. 
{RamLall J.) Jagan Nath v. Allah Dad. 41 
P.L.R. 631=185 I.C 317=12 R.L. 273 (2) = 
A.I.R. 1939 Lah. 539. 


C. P. CODE (1908), S. 60. 

-S. 60 (1) (i)— Construction and scope — 

Salary—If restricted to salary of officers entitled 
to allowance under Cl. (h). • 

There is no reason to restrict the scope of Cl. 
(0 of S. 60(1), CP. Code, and to hold that the 
salary mentioned in Cl. ( 1 ) refers to the salary of 
one who is entitled to get allowances mentioned 
in Cl. {h). Though Cl. (0 refers to Cl. (A), that 
is only to avoid the repetition of the description 
of officers whose salaries have been exempted. It 
does not follow that their salary for the period 
for which they are on duty is not covered by Cl. 
(0,sub-S (1). {Mahomed Noor and Chatterji , 
JJ.) Bansi Lal v. Mahomed Hafiz. 17 Pat. 
706=11 R.P. 211=178 I.C. 141=5 B.R. 61=19 
Pat.L.T. 768 = 1939 P.W.N. 103=AI.R. 1939 
Pat. 77. 

— S. 60 (1) (i) and (j)— Pay of Assistant 
Surgeon of Indian Medical Department — Attach” 
ability. 

The pay of an Assistant Surgeon of the Indian 
Medical Department is not liable to attachment 
in execution of an order for maintenance and 
alimony passed by a Civil Court, whether he be a 
person to whom the Indian Articles of War apply 
or a person to whom the provisions of the Army 
Act of 1881 apply. {Sulaiman, C.J ., Thom and 
Bennet, JJ.) Norbert Edwin Nugent v. Marjory 
Julia Nugent. 167 I.C. 179=9 R.A. 495=1937 
A.L.R 145=1.L.R. (1937) All. 350=1936 
A.W.R. 1239=1936 A.L.J. 1291=A.I.R. 1937 
All. 129 (F.B.). 

—S. 60 (1) (i)— Public officer — Advocate en¬ 
gaged by Government to conduct Government suit 
—If public officer. 

Conduct of a suit on behalf of the Government 
by an advocate for the recovery of public money 
is performing a public duty which the advocate 
undertakes. An advocate who is appointed by the 
Government as a lawyer to conduct a suit on its 
behalf is an officer and a public officer within the 
meaning of S. 60 (1) (i), C. P. Code. {Mahomed 
Noor and Chatterji, JJ.) Bansi Lal v. Maho¬ 
med Hafiz. 17 Pat. 706=11 R P. 211=178 I.C. 
141=5 B.R. 61=19 Pat.L.T. 768=1939 P.W.N. 
103=A.I.R. 1939 Pat. 77. 

-S. 60 (1) (k)— Applicability — Provident 

Fund of aided college—Fund existing before noti¬ 
fication by Government—Deposits in—Attachabili- 
ty—Immunity from attachment—Extent of — If 
ceases on payment to depositor—Provident Funds 
Act, S. 3. 

A Provident Fund maintained by the authorities 
Of an aided college, provided it is constituted by 
the authority of Government is a Government 
P ovident Fund as defined by the Provident Funds 
Act, and as long as the money remains in the 
Fund it is immune from attachment under S. 60 
(1) {k), C. P. Code, read with S. 3 of the Provi¬ 
dent Funds Act (1925) as amended in 1927. The 
fact that a Provident Fund has been in existence 

before the Government issued a Notification in¬ 
troducing a Provident Fund makes no difference; 
when the Fund is constituted under the authority 
of the Government, the entire amount of the 
Fund, both the amounts subscribed before and the 
amounts subscribed after the notification becomes 
consolidated into one Fund, and the whole deposit 
is exempt from attachment.. 

Quaere: —Whether the immunity from attach¬ 
ment lasts only as long as the money is in the 
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Fund and whether it comes to an end when it 
reaches the depositor. ( Khaja Mohammad Noor 
and Madan, JJ.) Krityanand Singh Bahadur 
s.Saiuswm Sen. 15 Pat. 779=166 I.C 499= 
»R.P. 305 (2)=3 B R. 181=1936 P W N 756= 

17 Pat.L.T. 731=A.I.R. 1937 Pat. 22 . 

~ S. 60 (l)(k) Applicability—Railway guard 
—Allowances of over and above salary—Attach- 
abihty—Advance from Provident Fund—Repay- 

Yu, ”f onthl y instalments—Instalments—If 
deductible from attachable salary. 

, The a ! ,owances of a Railway guard over and 
above his salary are not exempt from attachment. 

a .V d A anC u - taken by a ^ uard from his 
Provident Fund is be mg recovered from him in 

monthly instalments, such instalment payment by 

him are not deposits, though they may be com- 

he I’ ded “.ctions °J- recover ies, and there can 

be no deduction o f this amount from the salary 
avadable for attachment under S. 60 (1) ( k ), C. 
P. Code. (Horwill, J.) Kondayya Naidu v 

fn ARI “ 52 L W. 69=1940 M.W.N. 555=A.‘ 
I.R. 1940 Mad. 766=(1940) 1 M.L.J. 936. 

——S. 60 ( 1 ) Qs)—Exemption from attachment 
credit TpfoTitenl Bwk em ^’s 

i™ e l S - 6 °/* ) ', C R Code - ‘he amount stand- 

B? l f h ? J- ed “ °[ ai Iemployee of the Imperial 

by that Bank for the benefit of its employees is 

WA Pt n°Y M ttaC n ment ’ (/a ‘ Lal and y Dalip 
Singh, JJ ) Mai Dhan Sita Ram v Imperial 

L 303-38 N Pt’ R KA ,Z f T T 165 1 C 767=9 R ' 
303 38 P.L.R. 1155=A.I.R. 1936 Lah. 694. 

f - 60 <0 &)—Provident fund money—Ap- 

lent QT YP.rpympv — y * 


pointment of receiver—Permissibility. 

m Although S. 60, C.P Code, prohibits the attach- 

decrle holHe° V ‘ der?t fun / mon ey. it is open to a 

to lODlv ft if a,n 1 - e es,ate of the deceased 
to apply lor the appointment of a receiver ; n 

P^le to 

nftht < ^ fini - t i on “Compulsory deposit" in S. 2 
of the Provident Funds Act applies to “Comnul- 

sory deposits referred to in S. 60 (1) (k) Q P 

& d a c ’ff d tbe ™ n “subscriptions to or deposits 
tn a Provident Fund. A judgment-debtor U 
therefore entitled to claim exemption from 

onf nt t ? e amou " t of subscription payable 
out of his salary to the Provident Fund. Before 

the time of payment the money is not his. At the 

£™ e , of P / >me 2 t lf - b ? comes a subscription to the 
Fund and a subscription to the Fund is a compul¬ 
sory deposit and therefore exempted. There is 
no intervening moment when it is susceptible of 
attachment. (Baguley, /.) Municipal Corpora¬ 
tion of Rangoon v. Ram Behari. 1939 Rang L 

Rang 4 « 2 85 1 C 460=12 RR ' 194 =A.I.R 1939 

7 " 60 (1) (1)— Attachment of salary in enn- 

EffeToT ° f ~ C ° nSent ° f lament-debtor- 

r C - P-Code, is a prohibition only against 

forcible attachment or sale, and there is nothing 

senlW* pr f, vent a Judgment-debtor from con? 

the attachm ent of half of his salary 

as am gh i h Ji ^ tta $ hment contravenes the section 
as amended by Act XI of 1937. ( Bhide, J.) 


C- AND REVENUE. II3 o 

C. P. CODE (1908), S. 60. 

Rajindar Kumar v. Chetan Lal. 188 I.C. 639= 
41 P v^ R ^? 34 = A - I - R - 1940 Lah. 65. 

S. 60 ( 1 ) (m)— Applicability— Contingent 

interest—A ttachabihty. 

A clause in a codicil provided that the income 

trom certain property was to be divided between 
A and his wife B, in a certain proportion so long 
as they were both alive. In case one of them 
died, his or her share of income was to belong to 

their four children or the survivors of them in 

equal proportions and, when the living parent 

j tbe ca I^ ta l an d income were to belong to 
children then living in equal proportion. The 

testator was dead and A and B were alive. The 

question arose as to whether D, one of the four 

children referred to in the codicil, received merely 

a contingent interest in the legacies within the 

meaning of S. 60 (m), C. P. Code. 

Held, that the bequest in favour of D was a 

contingent interest within the meaning of S 60(m) 

and not a vested remainder and was not liable to 

attachment and sale. 1930 P.C 17; 1865 W.R. 87; 

14 M.I.A. 40 (P.C.) ; In re Clarke Coombe v. 

Carter (1887) 37 Ch.D. 348, Ref ; 18 Cal. 164, 

lJist. (Rupchand Bilaram and Mehta, AJ.Cs.) 

Pestonji: Bm^j 1 v . Pa trick H. Anderson. 30 

S ; L R 5°= 163 I.C. 206=8 R.S. 190=A.I.R. 1936 
bind 65. 

S. 60 (1) (m)— Applicability-Will—Life- 

In loan MOt n+t/J ^ A A/y . x _ X . _ 


estate to widow and absolute grant of residue to 
daughter after widow's death—Daughter dying 
before widow leaving husband-interest of latter 
— Attachability. 

Where a testator after making specific bequests 
grants the residual estate to his widow for her 
lifetime, and then to his daughter absolutely, and 
the daughter dies during the lifetime of the 
widow, leaving her husband as her sole heir, the 
interest of the husband in the property is not a 
mere expectancy of succession and is not exempt 
from attachment and sale, under S. 60, Proviso 
1, Cl. (m) in execution of a decree obtained 
against the widow and the husband. The right 
to the property vests absolutely in the daughter 
after the testator's death and though a life-inte¬ 
nt js bequeathed to the widow, the interest of 
the daughter is not a mere possibility but a vest¬ 
ed remainder. So long as the daughter is alive 
ner heir, i.e., the husband, has only an expectancy 
of succession to the vested remainder, but after 
her death, it devolves on him by inheritance. The 
fact that the husband s right depends upon a con¬ 
tingency, namely, the death of the widow, makes 

I5;n 1 ^ff enCC °/ a cont,n gent interest is some¬ 
thing different from a mere possibility of succes- 

v (C i uha and Kasim AH, JJ.) Matimala 
p?, b: cq Q L U , R /o N ? r ~ Nath Mudi * IL.R. (1937) 1 
Cal 802 8 I C * 102=9 R C * 763=A.I.R. 1936 

•~T D. 21, R. 52— Contingent 

interest Kight of judgment-debtor to surplus sale 
P r oc^eds prior to confirmation. 

Where in execution of a mortgage decree the 
sale proceeds are deposited in Court pending con¬ 
firmation of sale, to which the judgment-debtor 
does not object, the surplus amount of the sale 
proceeds which is payable to the judgment-debtor 
after confirmation of the sale is not a contingent 
interest as contemplated by S. 60 (m), C.P. Code 
and can be attached under O 21, R. 52 of the 
Code. A Court passing a prohibitory order for 
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attaching such property acts within its jurisdic¬ 
tion. The mere fact that the confirmation of sale 
is stayed at the instance of another person * who 
has filed a suit against the judgment debtor will 
not entitle the latter to raise the contention that 
the property is not attachable. ( Puranik , J ) 
Tukaram Raghunath v. Bhiku Bai I.L.R. 
1938 Nag. 402 = 173 I.C. 215 = 10 R.N. 289=A.I. 
R. 1937 Nag. 391. 

—-S. 60 (1) (m)—“ Contingent or possible 

right or interest”—Bequest of income of property 
to husband and wife for life—Gift over of income 
and corpus to children—Interest of children — 
Attachability during lifetime of parents. 

A testator by his will directed that the residue 
of his estate should be divided into sixteen shares 
and he bequeathed three of such shares to his 
nephew A and IV, his wife and their issue. By a 
codicil of later date the testator revoked his be¬ 
quest and in lieu thereof directed : “The income 
from these three-sixteenths shall so long as A 
and W , his wife, are both alive, be divided two- 
thirds to the wife and one-third to the husband. 
If one of them dies, his or her share of the income 
shall belong to their four children or the survivor 
of them in equal proportions and when the re¬ 
maining parent dies, the capital and income shall 
belong to the children then living in equal pro¬ 
portions." After the death of the testator and 
while both A and W were alive, a creditor attach¬ 
ed the interest of P one of the sons of A and IV 
in the three-sixteenths shares in the testator's 
residuary estate. 

Held, that the interest of P under the codicil 
was, during the joint lives of A and IV, unques¬ 
tionably contingent both as to the income and as to 
the corpus, and that it was exempt from attach¬ 
ment and sale under S. 60 (1) (w), C. P. Code. 
(Lord Romer.) Pestonj r Bhicajee v. Anderson. 
I.L.R. (1939) Bom. 36=32 S.L.R. 963=179 I.C. 
995=11 R.P.C. 156=41 Bom.L.R. 1 = 1939 O A. 
185=1939 A.W R. (P.C.) 15=1939 O.W.N. 196 


= 1939 O.L.R. 129=5 B.R. 402= 
551=68 C L.J. 339=48 L.W. 912 
882=A.I.R. 1939 P.C. 6=(1938) 
(P.C.). 


1939 M.W.N. 
= 1938 P.W.N. 
2 M.L.J. 906 



-—S. 60 (1) (n)— Applicability—“Right to 

future maintenance"—Person having vested right 
to rents in inam land granted to office-holder for 
maintenance — Land—If exempt from attachment. 

The rule in S. 60 (1) ( n ) is no more than an ap- 
pjication of the general principle that only present 
rights can be dealt with as property and not in¬ 
choate future rights which have not accrued, 
such as a spes succcssionis or a right to future 
rents. A grant of land as inam was made by 
Government to the ancestor of the judgment- 
debtor for his own maintenance in consideration 
of his family history and the office of Deshpandia 
which he held. The judgment-debtor inherited a 
share in such lands and in execution of a decree 


C. P. CODE (1908), S. 60. 

judgment-debtor in the property was not future 
or contingent, but present and vested, the judg¬ 
ment-debtor having a right to deal with the pro¬ 
perty as he liked during the period of his life. 
The right to the inam land, therefore, could not 
fall under S. 60 (1) (n) of the Code, so as to be 
exempt from attachment. ( Vivian Bose, J.) 
Yadeo Nilkanth Deshpande v. Jankidas 
Narsingdas. 170 I.C. 78=10 R.N. 37=A.I.R. 
1937 Nag. 202. 

--S. 60 (1) (n) —Future ?naintenance — Allow¬ 
ance to disinherited son—Exemption from 
attachment. 

A wealthy father disinherited his son in the 
sense that he did not give him any share in his 
property under his will, but provided for his 
food and lodging. The testator further provided 
that out of the income of his property his son 
should get Rs. 100 per month as his pocket 
money. On a construction of the will, 

Held, that the sum of Rs. 100 which was des¬ 
cribed as pocket money of the son might be 
treated as his “future maintenance" out of which 
he was to supply himself with such necessaries 
of life as, having regard to his position in life, 
would be required for his sustentation and physi¬ 
cal well-being, and was, therefore, exempt from 
attachment under S. 60 (1) (»), C. P. Code. 

(Agha Haider, J.) Tara Chand v. Bakhshi 
Suer Singh. 167 I.C. 844=9 R L. 559=38 P.L. 
R. 702=A.I.R. 1936 Lah. 944. 

—-S. 60 (n)— Judgment-debtor having only a 

life estate zuith a restraint on alienation — Salea¬ 
bility in execution—Relief by ivay of indirect 
execution. 

A settlement deed settled the property on a 
widow out of the income of which she had to 
maintain the settlor himself, and his other rela¬ 
tives. It also provided that the widow was not to 
alienate the property and that subsequent to her 
death it was to devolve on settlor's and settlee’s 
heirs. It did not contain any provision for the 
maintenance of the widow. The property was 
sought to be attached in execution of a decree 
against the widow, and the execution was con¬ 
tested on the ground that the property was not 
attachable under S. 60 (w), C. P. Code. 

Held, that the document did not confer on the 
widow anything more than a life estate and since 
there was a restraint on alienation imposed, the 
property was not property over which the widow 
had a disposing power and therefore it could not 
be attached in execution of a decree against her. 
But the decree holder was entitled to have a 
receiver of the income of the property, although 
he could not bring that property to sale. 
(Beasley, C. /.) Janaki Ammal v. Marudai 
Chetti. 175 I.C. 305=10 R.M. 766=A.I.R. 1937 
Mad. 864. 

-S. 60 (1) (n) — Right of maintenance — 

A ttachability—T est. 


against the judgment-debtor, the share was atta¬ 
ched On a contention being raised by the judg¬ 
ment debtor that the inam was a right to future 
maintenance and was not therefore attachable 
under S. 60 (1) («). 

. Held, that the property in question, i.e., the 
mam lands, were in existence and were owned by 
the judgment-debtor, till they were resumed by 
the Government on breach of any of the condi¬ 
tions mentioned in the grant. The right of the 


Where a right of maintenance is sought to be 
attached, the true test to lay down is whether 
such a right is purely personal, non-heritable 
and non assignable, or it is an alienable and herit¬ 
able right which takes the shape of an annuity or 
has been granted in lieu of a share in an estate. 
If it is the former, it will be protected under the 
provisions of the C P. Code, but if it is the latter 
it will not be exempt from attachment. In a 
family governed by rule of primogeniture, a dis- 
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pute between the two brothers K and / was deci- 
-ded by arbitration by which K was entitled to the 
whole of his father's property and / to a certain 
maintenance with a right of residence. On the 
award being challenged by J’s son an agreement 
was entered into by the parties under which the 
monthly allowance of J was increased. / was 
given Rs. 20,000 and promised Rs. 3,000 on the 
occasion of marriage of each child and J and his 
son and descendants relinquished all rights to the 
property which they possessed and undertook to 
be bound by the agreement for all time to come, 
.'was later on declared insolvent and the Official 
Receiver proceeded to attach the amount of main¬ 
tenance recoverable by him (7) under the agree- 
men t • 

• tbat the allowance payable to 7 was not a 
right to future maintenance which was exempt 
from attachment under the provisions of C. P. 
Code, but was in the form of annuity and was not 

therefore immune from attachment. ( Addison , 
A.C.,J . andDinMahomed, J.) Chuni Lal v. Jai 

G °oo k T Lah * 378=163 I.C. 103=8 RL 1002 
38 P.LR. 707—A.I.R. 1936 Lah. 55. 


AND 
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7» S. 60 ( 1 ) (n )—Right of residence-Equit¬ 
able execution—Permissibility 

AUhough the right of residence enjoyed by a 
judgment-debtor in certain landed property is 

not attachable and saleable, such right is in a 
proper case, liable to be dealt with in execution 

ot a decree by adopting the remedy of equitable 
•executmn namely,^the appointment of a receiver 

d t aCt H nder .. the o^ers and supervision 
of the Court, and realize the income of the pro- 

perty, and after defraying the incidental expenses 

and his own remuneration would devote the 

proceeds towards the satisfaction of the decretal 

amount. (Agha Haidar . 7.) Sain Das v Tikka 

——Ss. 63 and 73— Applicability and relative 

sc °P e —Severa l decree-holders— Attachment of 
same and severai properties of same judgment - 
debtor m different Courts—Rateable distribution 
Rule Hre ^ ** roceeds ~~ ! f divisible among all— 

S. 73, C. P. Code, is not to be regarded as the 
only section for rateable distribution in the Code. 

S :,< 2 m r St A l n injunction with 

63 , L C °^ de - .) Vh . lle both S s. 63 and 73 
aim at the fair distribution of the proceeds of 

■sale among the judgment-creditors of the com¬ 
mon judgment-debtor, there is a fundamental 
distinction between the two sections. The fund 
available for distribution under S. 73 is the entire 
fund realised or received by the executing Court, 
leaving out of consideration the proviso to the 
section. On the other hand the funds available 
for distribution under S. 63 are the proceeds of 
common property attached by the judgment-cre¬ 
ditors. It is the fact of attachment, and attach¬ 
ment of the identical properties by the several 

wu ree ‘ holders that brin ° S- 63 into operation. 
Where one of several decree-holders executes his 
decree against the judgment-debtor in a particu- 
Jar Court and sells his properties, if other persons 
noiding decrees against the same judgment-debtor 
apply for execution to the same Court before the 
receipt of the proceeds of sale, the whole sale 
proceeds will have to be rateably distributed 
among all the decree-holders under S. 73. The 


C.P. CODE (1908), S. 63. 

latter decree-holders need not take any further 
steps beyond applying for execution to the Court 
which sells and realises to the assets. Where A 
holding a decree against 7, executes his decree in 
one Court and attaches and sells his properties 
X, V and Z , and D, C, D, who also hold decrees 

against 7 execute their decrees in other Courts 

of lower grade and attach respectively the same 
properties, X, Y and Z before the sale proceeds 
are received by the former Court, but they 
do not apply for execution to the former Court 

attaching and selling all the properties X, Y and 

Z, and do not transfer their executions to that 
Court before the receipt of assets, but they bring 
the fact of the attachment to the notice of that 
Court, the entire proceeds of all the properties 
cannot be distributed among all of them. The 
proceeds of the sale of X alone has to be dist ri— 
buted between A and B, those of Y between A 
and C, and those of Z between A and D. That is 
the effect of S. 63 of the Code. (R. C. Mitter , 7.) 
bURENDRA Kumar Guha v. Jamini Kumar 
uuha. ILR. (1937) 1 Cal. 391=166 I.C. 178 

(2) = 9 R.C. 484=40 C.W.N. 1307=A.I.R. 1936 
Cal. 723. 

~ S. 63 —Applicability — Decrees of same 
Court under execution by different Courts. 

• * be sey eral decrees under execu¬ 

tion by different Courts are passed by the same 
Court does not make S. 63 inapplicable. S. 63 
would still apply to the case; the words “if more 
Courts than one” in the section must be read as 
qualifying the word “attachment” and n- t the 
word “decrees”. The object of the section is to 
deal with several attachments no matter whether 
the decrees are passed by the same Court or by 
different Courts. The phrase ‘in execution of 
decrees' is explanatory of the word “attach¬ 
ment.” (Venkatasubba Rao and Cornish , //.) 
Megra.t Iswaradas v. Corporation of Madras. 

59 Mad. 1028=166 I.C. 769=9 R.M. 400=44 L. 
W. 358=1936 M.W.N. 655=A.I.R. 1936 Mad 
797=71 M.L.J. 328. 

- --S. 63— il Court of highest grade”—Smalt 

Cause Court having higher pecuniary jurisdiction 
than additional Small Cause Court—If Court of 
higher grade. 

.A Small Cause Court, which has a higher pecu¬ 
niary jurisdiction than the Additional Small 
Cause Court in the same area is a Court of higher 1 

gr ^l Wlt i 1 j"- the meaning of S. 63, C. P. Code, 
and the additional Court has no jurisdiction to 
deal with an application for a share in the assets 

w.= S , ed b J the former Court. ( Pollock, J.) 

T W BSv UM i’' LA,U,AN RAMCHANDFA. I. 

A?'R 9 i 3 o 7 J^f 12 ?,f 167 LC - 156=9 R-N. 167= 
A.l.K. 1936 Nag. 270. 

— “Ss. 63 ana 73— Decree-holder seeking rate- 
aole distribution—If must apply to Court where 
realization of assets takes place. 

S. 73, C. P. Code, does not require the transfer 
oi a decree to the Court where the process of 
realization of assets takes place as a condition 
precedent to an application under S. 63, C.P.Code, 
and therefore a fortiori it is not necessary for 
the decree-holder seeking rateable distribution to 
apply for execution of his decree to the Court 
where the realization takes place. If such reali¬ 
zation takes place in a Court of inferior grade, it 
is the duty of that Court to send the sale pro¬ 
ceeds to the superior Court. ( Zia-ul-Hasan, J ^ 
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Ram Rachhpal Shiam Lal v. Gur Narain 
Brothers. 171 I.C. 222=10 R.O. 97=1937 O 
L.R. 534=1937 O.W.N. 1040=A.I.R 1938 Oudh 
12 . 


7 - 7 —Ss. 63 and 73— Relative scope — *Any claim’ 

in S. 63— Meaning of second application for exe¬ 
cution, if necessary in Court of highest grade. 

Ss. 63 and /3 of the Code must be read 
together and since the Court of highest grade has 
been empowered to determine ‘any claim’ in res¬ 
pect of property, it must include claims for 
rateable distribution under S- 73. Consequently 
there is no need for second application for execu¬ 
tion in the Court of the highest grade by the 
decree-holder applying for rateable distribution 
in that Court. {Bose, J.) Zumberlal Chhotelal 
v. Sitaram. I.L.R. (1937) Nag. 219=171 IC 
371 = 10 R.N. 109=A I.R. 1937 Nag. 80. 

—Ss. 63 and 73— Relative scope—Attachment 
of same property in execution of decrees of seve¬ 
ral Courts—Right to rateable distribution. 

S. 73 of the C. P. Code cannot be regarded as a 
self-contained rule. To so read the section 
would defeat and render nugatory the provisions 
of S. 63, C. P. Code. S. 63 must he treated as 
constituting an exception to S. 73. Where, as 
stated in S. 73, the property is under attachment 

in execution of decrees of more Courts than one, 
if the other conditions specified in S. 73 arc ful- 
nlled, the right to rateable distribution arises. 
{Venkatasubba Rao and Cornish, JJ.) Mf.graj 
Iswaradas V. Corporation of Madras 59 Mad 
1028=166 I.C. 769=9 R.M. 400=44 L.W. 358= 
1936 M.W.N. 655=A.I.R. 1936 Mad. 797=71 
M.L.J. 328. 

-Ss. 63 and 73 —Right under—Conditions of 
—Prior attachment—If essential. 

- Prior attachment of the property is not essen¬ 
tial under S. 63. Under S. 73 also prior attach¬ 
ment is not necessary so far as the creditors 
seeking rateable distribution are concerned. All 
that is required is an application for execution 
before the assets are received by the Court 
entitled to receive them. (Bose, J.) Zumberlal 
.Chhotelal v. Sitaram. I.L.R. (1937) Nag 219 
=171 I.C. 371=10 R.N. 109=A I.R. 1937 Nag 
80. 


—-—Ss. 63 and 73 and O. 21, R. 12—Scope- 
Sale in contravention of S. 63 (1)—// void—Set¬ 
off allowed by Court against prior decree-holder’s 
right to rateable distribution— Validity . 

The right of set-off under O. 21, R. 72, C. P. 

Code, is subject to the provisions of S. 73. The 

application under S. 73 must be made before the 
sale and it is not enough to say that it should be 
made before the entire sale proceeds are paid. If 
there is no application to the Court which holds 
sale and the Court allows set-off, the order of the 
Court is not improper, although in contravention 
of S. 63. A attached some property in execution 
of the decree of X Court against C and B ; 
another decree-holder subsequently attached the 
same property in execution of his decree of Y 
Court against C, and Y Court brought the pro¬ 
perty to sale ; on date of sale A applied to that 
Court for not allowing set-off to B ; the Court 
rejecting the application, allowed set-off to B. 

Held, though the sale of property by Y Court 
was in contravention of S. 63, it being validated 
by sub-S. (2) of S. 63 there bein& no application 
by A for rateable distribution before date of 


I sale, the order of Court in allowing the set-off to¬ 
ll? was not illegal. ( Ghose and Mukherjea, //.)• 
Ahinath Gangulai v. Nepal Chandra. 65 C.H 
J. 399=169 I.C. 713=10 R.C. 21=41 C.W.N w 
350=A.I.R. 1937 Cal. 55. 

—--S. 63—Scope—If controlled by S. 38—“Re¬ 

alize such property”—Superior Court calling up 
proceedings from inferior Court—Jurisdiction to 
sell property attached by inferior Court. See C. 
P. Code, Ss. 38 and 63. 48 L.W. 664. 

--Ss. 63— Scope and applicability. 

In order to bring a case within the purview of 
S. 63, C. P. Code, it is necessary that several 
decree-holders, who are executing their decrees 
against the same judgment-debtor, in different 
Courts, must have attached the same property of 
certain common properties belonging to the judg¬ 
ment-debtor. In such cases the sale proceeds of 
the attached property would have to be distri¬ 
buted amongst all the attaching decree-holders by 
the superior Court or the Court which has first 
made the attachment in accordance with the sec¬ 
tion. Where, therefore, the rival decree- 
holders have not attached any of the properties 
belonging to the judgment-debtor, they cannot 
invoke the provision of S. 63. (S. K. Ghose and 

Mukherjea, JJ.) Fatima Khatun v. Ashananda 
Behara. I.L.R. (1939) 1 Cal. 488. 

-Ss. 63 and 73— Scope and effect of—Several 

decrees against same judgment-debtor passed by 
same Court—Transmission for execution to 
Courts of different grades—Attachment by both 
Courts—Sale by inferior Court and set-off by 
decree-holder—Application by rival decree-holder 
to superior Court to call for sale proceeds and 
for rateable distribution—Maintainability. 

Where several decrees, some in favour of one 
decree-holder and others in favour of another* 
are passed by the same Court and sent for execu¬ 
tion to different Courts one of which is a superior 
and the other an inferior Court, and both those 
executing Courts attach the same properties, 
each decree-holder acting in ignorance of the 
proceedings taken by the other, the fact that the 
inferior Court holds the sale in pursuance of its 
attachment and allows the decree-holder to set¬ 
off the purchase price against the decree amount 
before the date fixed for sale by the superior 
Court will not deprive the decree-holder in the 
superior Court of his right to apply to the supe¬ 
rior Court under S. 63, C. P. Code, on his becom¬ 
ing aware of the sale, to call for the proceeds of 
the sale from the inferior Court and to distribute 
them rateably. In such a case the decree-holder 
purchaser in the inferior Court may properly be 
given a choice either to elect to have a re-sale, or 
to pay into Court so much of the price as may 
become due to the rival decree-holder on rateable 
distribution. (Venkatasubba Rao and Cornish * 
JJ.) Megraj Iswaradas v. Corporation of Mad¬ 
ras. 59 Mad. 1028=166 I C. 769=9 R.M. 400= 
44 L.W. 358=1936 M.W.N. 655=A.I.R. 1936 
Mad. 797=71 M.L. J. 328. 

--S. 63 —Scope and object of—Attachment of 

same property by different decree-holders in 
Courts of different grades—Sale by inferior 
Court — Validity—Rateable distribution—Proper 
Court — Procedure . 

S. 63 contemplates a case where attachments of 
the same property have been made by different 
Courts at the instance of different decree-holders 
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% 

?f 5 ? mi ?Jon judgment-debtor, and provides 
for the distribution among them of the proceeds 

i h(e ^ ta ched property by one of such Courts 
only 1 he distribution is to be made by the supe¬ 
rior Court; but if all the Courts are of the same 

grade, the distribution is to be made by the Court 
which first attached the property. In such a case a 

e an ,n ^ erlor Court of the property under 
attachment by a superior Court or by the Court 
of the same grade, which attached later in point 
of time a sale under later attachment pending 

an earlier attachment is valid ; but it is the duty of 

the Court winch sells the property to send the 

sale proceeds to the Court of superior grade or 

he Court which attached the property first, as 

& e t £ s ,e rT y , be .V Wh u en the assets are not «nt 

by the Court seding the property, the procedure 
according to the view of the Calcutta High Court 

the u District Judge for asking the 
Court holding the sale to send the sale-proceeds 

Miner M° P Q r CoUrt t° r distribution. (R. c. 
» J r Surr1 ™R4 Kumar Guha v. Jamini 

cT7« r?i-o A p (1937) 1 Cal 39 1=166 I. 

1936 7 Cal 72 9 3 R ' C 484=40 CW - N - 1307=A.I.R. 

—— Ss 63 ( 1 ) and 73 (1 )—Attachments by 
Comts af Afferent grades-Sale and realization 
by superior Court-Attaching decree-holder of 

TlSi, c £“','dLz: mh c ~« 

«K^ er | the h u 0lde ^ of a Mbit’s Court decree 
f t r -° m th r at Co H rtan order for attachment 

in execution, of certain property of the judgment- 

dfnat° P r f n H dt ' e > ,der0f . a dc " ee in ‘he Subor- 
dinate Judge s Court against the same judgment- 

debtor, obtains an attachment of the same 

property from the Subordinate Judge’s Court and 

ealis r p °i ,e i r ,! y M SOld ( t 5y A hat Cour ‘ and assets Ire 

aonlv totln . 6 ^h nS !r S Cou T rt , de , cree ' hol der could 
Ihfi y t.° . th .^ S\ jbord ‘. n ate Judge’s Court for rate- 
able distribution without following strictly the 
procedure laid down by S 73(1). His ca^se is 

f* he la ? guage of S. 63 ( 1 ), c. P. Code, 
an /U h<9 n estlon of rateable distribution is one 

anv dJm \h ° m t H nder th? WOrds ‘ sha11 determine 
l11 ? thef e to occurring therein. (Bennet and 

^ JJ L. V i &$£ 

L J 4tA!l I 193 9 8 39 A ffi59 H C ) 870=1939 * 

pliability-Adjustment within 
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meaning of O. 21, R. 2. 

Where there is an adjustment within the 
meaning of O. 21, R. 2, the provisions of S. 64 
have no application to a transfer by way of mort¬ 
gage effected by the judgment-debtor for satis¬ 
faction of the decree under which the property 
was attached in execution; for a transfer made 
contrary to the provisions of S. 64 is only void as 
agamst claims enforcible under the attachment. 
When there is an adjustment for full satisfaction 
ot the decree out of Court, there is no further 
claim which could be enforced under the attach¬ 
ment and therefore the transfer cannot be void. 

/.C*.) Ghulam Nabi v. Azizuliah 
188 I.C. 757=A.I.R. 1940 Pesh. 18. AZI2ULLAH ‘ 

S. 64— Applicability—Attachment before 
Judgment-Contract of sale—Attachment—Subse- 
Quent sale in pursuance of contract—If void 

. JJ» e word ‘‘right” in O. 38, R. 10 is not restric¬ 
ted to rights in property. It includes a right to 

Q,. D. —72 
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claim specific performance of a contract of sale. 
Hence where a contract of sale between parties is 
entered into before attachment takes place, such 

right to enforce the contract of sale is unaffected 

by the attachment and the subsequent sale in 
pursuance of the contract is not void under S. 64, 
C. P. Code. ( Pollock , J.) Ghusaram v. Parash- 

“ a “v t \h R ‘i 193 ^ ) Na S- !72=166 I.C. 950 ( 2 ) = 
9 R.N. 152=A.I.R. 1936 Nag. 163. 

S«.64— .Applicability and scope—Attachment 
before judgment—Requisites of validity—Mere 

order of attachment—Sufficiency—Private trans¬ 
it when void Non-compliance with formali¬ 
ties of due attachment—Effect on private aliena¬ 
tion. 

r, attachment before judgment, under O. 38, 
K. 7, C. P. Code, has to be effected in the same 
manner as in attachment in execution of decree; 
and in the case of immovable property, the provi- 
•sions of O. 21, R. 54, C. P. Code, must be com¬ 
plied with. A mere order of attachment is not. 
enough; unless all the processes of attachment 
required by law to effect a valid attachment 
have been served, there is no attachment of 
the property which would invalidate its transfer 
under S. 64, C. P. Code. (Lokur, J .) Bai 
Hakimbu v. Dayabhai. 185 I.C. 655=12 R.B 
258=41 Bom.L.R 1104=A.I.R. 1939 Bom. 508.* 

-T S * Applicability— u Contrary to such 

attachment” Attachment m execution of decree 
Application by another decree-holder without 
attachment— Private sale by judgment-debtor and 
satisfaction of former decree—Sale—If void as 
against latter decree-holder. 

. Plaintiff held a simple money decree against 
judgment-debtor. R also had a simple money 
decree against the same judgment debtor and 
attached his property in execution of his decree. 

I laintiff applied for rateable distribution in 
January, 1933, but did not apply for attachment 
of the property of the judgment-debtor. On 
11-4-1933, the judgment-debtor sold his property 
privately to a stranger who under the terms of 
o 16 s J^ e deed P a * d off the decree amount due to 
R. On 19-4-1933, R applied to the Court under 
O. 21, R. 2, acknowledging satisfaction of his 
decree and the attachment was accordingly struck 
??*, £ lain ? iff did not a PPiy f or attachment until 


- — - v v Jr r * J A a 

| 13-4-1933, i.e., after the sale deed. 

Held, that the sale by the judgment-debtor was 
not contrary to such attachment” within the 
meaning of S. 64, C. P. Code, and was not void as 
against the plaintiff. The plaintiff consequently 
was not entitled to question the alienation under 
o. 04 . (oulaiman, C.J. and Bennet , J.) Radha 

i o^ LA 5 H t A Makhan Lal - 1937 A.W.R. 600— 
a\ L J- o 7 85=10 R.A 321=171 I.C. 799= 
1937 A.L R. 893=A.I.R. 1937 All. 641. 

“•64 Applicability—Conveyance in obedi¬ 
ence to Court's decree—If void. 

S. 64, which declares private alienation of pro¬ 
perty after attachment to be void, does not cover 
the enforced execution of a conveyance in obedi¬ 
ence to a decree of a Court. ( Pollock , /.) Ghu¬ 
saram V. Parashram. I.L R. (1936) Nag. 172= 
166 I.C. 950 (2)=9 R.M. 152=A.I.R. 1936 Nag, 
163. 

S. 64—Applicability—Sale deed of property 
executed prior to attachment but registered after 
attachment—If void. See Registration Act* 
S. 47. A.I.R. 1937 Nag. 143. 
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-S. 64—Attachment—If confers charge or 

other interest in favour of decree-holder. See 
C. P. Code. O. 34, R. 1. AIR. 1936 Nag, 209. 

-S. 64— Attachment subject to mortgage — 

Subsequent agreement by mortgagor to transfer 
Portion of mortgaged land to mortgagee — Legal¬ 
ity. 

Where an attachment in execution of a decree 
is made subject to the mortgagee rights, a subse¬ 
quent compromise, whereby the mortgagors agree 
to transfer a portion of the mortgaged property 
to the mortgagee in consideration of his reducing 
the mortgage charge and releasing the rest of the 
property from the mortgage is not illegal by 
reason of S. 64, C. P. Code, more specially so 
when the mortgagee had already become entitled 
to possession even prior to the attachment. 
( Bhide , /.) Kishan Singh v. Pritam Singh. 
182 I.C. 353=12 RL. 19=A I R. 1938 Lah. 737. 

-S. 64— "Claims enforceable under the at- 

tachment"—Meaning of. 

A property was attached by a decree-holder but 
the assets were not brought to the Court. Pend¬ 
ing this attachment, the property was transfered ; 
but the attachment was raised later on. Subse¬ 
quently another decree-holder attached the same 
property and the transfer being held valid, he 
contended that he could enforce his claim under 
the attachment by the other decree-holder, 

Held , that he was not entitled to do so as the 
attaching creditor under the prior attachment, 
which had been raised, never got the assets into 
the executing Court and further the present at¬ 
taching creditor under the latter attachment 
never applied for rateable distribution. (Stone, 
C. J . and Niyogi, J .) Kasturchand v. Mt. Wa- 
zir Begam. 167 I.C. 48=9 R.N. 160=I.L.R. 
(1937) Nag. 291=A.I.R. 1937 Nag. 1. 

—-S. 64— Construction—“Private transfer *— 

Transfer by arrangement betzveen parties effected 
in form of azvard—Application to Court to 
pass decree in terms — Decree — Effect — If private 
transfer. 

The meaning of “private transfer” in S. 64, C. 

P. Code, is a transfer which is brought about 

solely by the act of parties and not as a result of 

a judicial decision. If in reality there has been a 

transfer by the private act of parties, it does not 

cease to be private by being given the appearance 

of a public adjudication e.g., where the parties 

intimate the arrangement to the Court in the 

form of an award and pray for a decree in terms 

of the same. Such a transfer is essentially a 

private one and the Court is merely asked to give 

its permission to it. (Broomfield and Norman , 

J J‘l, J .1 0I ^ R $ UKRAM: V. Kashinath. 183 I. 

i oon i =12 90=41 Bom L R . 473=A I.R. 

1939 Bom. 212. 

tir .. . Ss - 64 and 73— Construction and scope — 
Claims enforceable under the attachment"—At¬ 
tachment Subsequent private alienation — Subse- 
^ . attachment in another decree—Effect of on 
prior alienation Sale in execution of latter decree 

/ itle of purchaser—If prevails over the private 
alienee. 

. Rer C. J ., Pandrang Rozv and Patanjali Sastri , 
V/* : 7 ~Under S. 64, C. P. Code, when a property 
nas been attached, any subsequent alienation is 
against all claims enforceable under that parti- 
cuiar attachment. The section does not go 
beyond this. An attachment effected after a 


C. P. CODE (1908), S. 64. 

private alienation is not assisted by an attach¬ 
ment before the alienation. If the execution pro¬ 
ceedings in which the second attachment has been 
made have been instituted before assets have been 
brought into Court, the creditor would be entitled 
to rateable distribution if the property is sold in 
the earlier execution proceedings, but if the sale 
takes place as the result o f the attachment effect¬ 
ed after the private alienation a person who buys 
the property at the Court auction would not 
obtain a good title, 

Abdur Rahman and Krishnaszvami Aiyangar, 
JJ .—A private transfer made after and during 
the pendency of an attachment in one suit is void 
against the title of an auction-purchaser in exe¬ 
cution of a decree in another suit under an at¬ 
tachment made after the transfer but while the 
decree in the former suit remains unsatisfied and 
the attachment therein is subsisting. (Leach, C. 
J., Pandrang Roza, Abdur Rahman, Krishnaszvami 
Ayyangar and Patanjali Sastri, JJ.) Nana Rao v, 
Arunachalam Chettiar. / I L.R. (1940) Mad. 
526=188 I.C. 81 = 12 R.M. 776=1940 M.W.N. 
207=51 L.W. 270=A.I.R 1940 Mad. 385= 

(1940) 1 M.L.J. 482 (F.B.). 

-S. 64 —Part of attached property vesting in 

judgment-debtor only after attachment — Validity, 
of attachment—Subsequent sale of such property 
by judgment-debtor—If can be impugned. 

An attachment is not ineffective in relation to 
that part of the property which does not vest in 
the judgment-debtor at the time of the attach¬ 
ment but vests in him immediately after the at¬ 
tachment. As soon as it vests in him any defect 
that existed in the attachment before is ipso facto 
removed. If, therefore, the judgment-debtor 
transfers that property thereafter by sale, the 
transfer can be impugned under S 64, C. P. Code. 
(Din Mohammad, J.) Ladha Ram v. Das Mal 
42 P.L.R. 356. 

-S. 64 —Properties mortgaged to a person — 

Personal decree passed against the owner of the 
properties—Attachment of properties—Mortgagee 
purchasing the properties during the continuance 
of attachment—Validity of purchase—Mortgage 
if extinguished—Suit on mortgage , if lies. 

Where certain items of property which were 
already mortgaged to A, were attached by B in 
execution of a personal decree against their 
owner, and A, the mortgagee purchased the pro¬ 
perties while the attachment was subsisting and 
he had no knowledge of the attachment, and the 
consideration for the sale was credited to the 
mortgage-debt by way of partial discharge, B 
brought those items to sale in pursuance of their 
attachment, and was resisted in delivery proceed¬ 
ings by A, A subsequently brought a suit for sale 
of the properties, being unsuccessful in the claim 
petition. 

Held, that in view of the terms of S. 64, C. P. 
Code, the purchase by A must be deemed to have 
been non-existent from the point of view of B, 
The effect of the attachment is that so far as B 
was concerned the mortgage exists over the 
property just as it did prior to the sale. The sale 
being void, A becomes a simple mortgagee and 
can bring a mortgage suit. ( Horzvill , /.) Mari- 
yappa Nadar v. Ramanuta Naick. 180 I.C. 908 
=11 RM. 757=1938 M.W.N. 60=A.I.R. 1938 
Mad. 465. 
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- S. 64—Scope—Assignment or charge in 

favotir o£ attachment creditor—If invalid. See 

C-P.-Cone, S. 73. 1937 A.W.R. 284=A I.R. 1937 
All. 424. 

r 7 s - 64— Scope—Attachment in execution of 
one decree—Sale in execution of another decree 
obtained later—If void—Sale without notifying 
prior attachment—Material irregularity. 

The rule enacted in S. 64 refers only to a pri- 
vate transfer of the attached property by the 
judgment-debtor. It does not extend to a trans- 
er or sale under an order of Court in execution 
of a decree, though the decree in execution of 
which the property is sold is passed subsequent to 
the attachment under the prior decree. The sale 
is not void. The mere fact that the previous at¬ 
tachment is not notified in the sale proclamation 
does not render the sale liable to beset aside. 
An attachment is not an incumbrance or a charge 
on the property and the omission to notify a prior 
attachment in the sale proclamation is not a 
™ a , ter i al Regularity vitiating the sale. ( Varma 

DuRGA Pr ASA 0 SHRAFF V. 

348-Tr P ^o 1N i G ?4 NIA t- ni 66 1 c - 873=9 R.P. 

785=151: 193fpat Pa 50 L T - 847=1936 PWN - 

ZZZ S » . 6 *n Sc ° pe ~4“, achment of land before 
nttnll l'y / D j Cre J —Subsequent mortgage of 
attached land—Attachment of rents of land in 

torenuTf J ™ rt9a9e ~R'9 ht of decree-holder 

to rents and profits as against mortgagee—Mort- 

5 TTn Ll% al fd b n d ° f sec0nd attachment. 

v. ^ • P y pending an attachment thereon would 
thataMarhn aIlclai ™ enforceable under 

that attachment, and no other. On 11—H—1927, 

l^ttlr’s land ^ a against R > attached the 
latter s land before judgment, and on 8—12—1927, 

mld SU1 On a 24 de ^ ree iQ 9 « and i! he attachm ent confir- 
”J ed ; ° n 24 —6—1928, the attached land was 

the renf<f dn° ^ a ° d ° n 32 - 9 ~ 19 28. K attached 
the rents due in respect of the land for a parti- 

?n e a x r ecu,To„ an fo g0 t t tl hlmSe,f a ^ OIn ^ d as receiver 
in execution for the purpose of collecting the 

rav?n^^ lf d hl ] adbeen L attached - The mortgagee 
laid claim to the rents 

JSi d ;S zt l f he right of the decree-holder-recei- 
e to the rents was under the second attachment 
and not under the first, and since the mortgage 
was executed prior to that second attachment, the 
mortgagee s right to the rents of the mortgaged 
land was not affected by reason of the subsequent 
attachment. ( V enkatasubba Rao and Venkata- 

■843=(1937) 2 M.L j. 728 ?5 AJ ’ R ’ 1937 Mad * 

7 " 64—Scope—Attachment of movable pro¬ 
perty m British India—Subsequent adjudication of 
judgment-debtor as insolvent by foreign Court — 
ntfect of—Private international law—Attachment 
subsequent to adjudication—If prevails against 
foreign receiver. 

An adjudication of a person as insolvent by a 

w;fU 1 - gn * L CoUrt .°P er ? tes a s a private transfer 
within the meaning of S. 64, C. P. Code. On such 
adjudication, the only property that vests in the 
eceiver is the movable property which the insol¬ 
vent was free to assign on the date of the adjudi- 

a V°? and su . c31 Property vests by virtue of pri¬ 
vate international law. But the adjudication does 


AND 


1142 


C.P. CODE (1908), S. 64. 

“f* ? ff , ect ,‘r 6 rights,.of a creditor who has 
attached, before adjudication, the movable pro¬ 
perty of the insolvent. He remains entitled to the 
benefits of his attachment. But an attachment 

after adjudication by a foreign Court is entirely a 
different matter. The receiver of the foreign 
Court is entitled to all the free assets of the in- 
solvent, assets which were free at the date of the 
adjudication, and they must be deemed to be the 
moneys left over after satisfaction of the claims 
of the creditors who had attached before the ad¬ 
judication The provisions of Ss. 64 and 73 do 
not overrule the rule of private international law, 
and creditors who attach after the foreign adjudi¬ 
cation cannot ciaim anything out of the assets on 
the ground that they have claims enforceable 
under the attachment. ( Leach, C.J. and Kunhi 
Raman, /.) Veeranna Sha v Official Receiver 
of Secunderabad. 50 L.W. 701 = 1940 MWN 
195 —A.I.R. 1940 Mad. 47=(1939) 2 M.L. j. 859.* 

~ 64—Scope and effect of—Contract by 

judgment-debtor for sale of property to another— 

Subsequent attachment of property—Sale in pur¬ 
suance of contract—If void against attaching cre- 

fjlff. 1 '—insolvency of judgment-debtor—Sale by 

Upetal Receiver in terms of contract under order 

of Insolvency Court—Effect of as against attach¬ 
ing creditor. 

All that S. 64, C. P. Code, provides is that any 
private transfer by the judgment-debtor of the 

attached shall be void as against the 
attaching creditor and shall not prejudice his 
rights. I he section cannot be read as putting an 
end to the power of sale altogether. Where a 
sale is made in pursuance of a contract entered 
into prior to the attachment, cannot be said to be 
contrary to the terms of S. 64, C. P. Code. The 
nght of the judgment-debtor in the property 
which is all that is attached, is on the date of the 
attachment qualified by his obligation incurred by 
him under the earlier contract to sell and the 
attaching creditor cannot claim to ignore that 
obligation. A sale in pursuance of pre-existing 
contract is only the fulfilment of the obligation to 
which the judgment-debtor was already subject 
whether the sale is carried out by him or by the 
U racial Receiver in insolvency under the orders 
of the Insolvency Court on the insolvency of the 
judgment-debtor. A sale by the Official Receiver 
in pursuance of an order of Court would be all the 
more effective, as the order of Court would in 
effect be a decree for specific performance, though 

W S r!. 7 / \ e A nS n VenCy Court - <Varadachariar 
and Gentle, JJ.) Diravyam Pillai v. Veeranan 

WN AL £o “ (1939) Mad. 853=1939 M. 
^^La 3 ? 9 ^ 185 1 C 562 —12 R M, 554=49 L W. 

822~ A-I-R- 1939 Mad ' 702 =( 1939 ) 2 M.L.J. 
——-S 64 —Scope- 1 ! controlled by O. 38, R. 10 

■Attachment before judgment—Sale of property, 

subsequently in pursuance of contract made prior 
to attachment—Priority over attachment. 

S. 64 and O. 38, R. 10, C. P. Code, must be read 
together. S. 64 applies to an effective attachment; 
under O 38, R. 10, an attachment before judgment 
is not effective as against rights subsisting at the 
date of the attachment. A conveyance of pro¬ 
perty executed after its attachment before judg¬ 
ment by a creditor, in pursuance of a contract 
made before the attachment, should prevail over 
the attachment. ( Beaumont , C.J.) Basappa v. 
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Han'-'appa. 41 Bom.LR. 943=185 I.C. 225= 
12 F.B.235=A.I.R. 1939 Bom. 492. 

-S. 64— Scope—If invalidates sale in execu¬ 
tion of another decree. 

Under S. 64, C. P. Code, the attachment only 
serves to prevent a private transfer of the pro¬ 
perty and cannot invalidate a judicial sale in exe¬ 
cution of another decree. ( Bhide, /.) Prfm 
Chand v. Mui.kh Raj. 188 I.C. 529=12 R.L. 
535=41 P.L.R^ 305=A.I.R. 1939 Lah 380. 

—S 64 Scope—Order allowing claim to 
attached property—Transfer by successful claim¬ 
ant before suit to set aside claim order—If void. 
See C. P. Code, O. 21. R. 63. 17 Pat 588. 

S. 64 Scope—Order of attachment—Sub¬ 
sequent mortgage by judgment-debtor—Comple¬ 
tion of mortgage before affixture of order of 
attachment —If void. See C P. Code. O. 21, R 54 
(3) (Nagpjjr).^ 19 N.L J 94. 

S. 64— Scope—Private transfer — Charge 
created by coynpromise decree subsequent to 
attachment—If void. 

A charge created under a compromise decree is 
no better than a private transfer for purposes of 
S. 64, C. P. Code, and must be deemed to be void 
as against a decree-holder who has got the pro¬ 
perty attached prior to such compromise decree 
(K. S. Menon J ) Stngaravelu Naidu v. Df.stka 
Iyengar. 1937 M.W N. 45. 

—--S. 64—Scope—Sale after attachment—If 

void against all creditors of judgment-debtor 

See ^Provincial Insolvency Act, S 51. 1937 M. 
W.N. 366 

-S. 64, Expl.—‘ Claims enforceable under 

attachment*—If include possible claims for rate¬ 
able distribution. 

No doubt under Explanation to S. 64, C. P. 
Code, claims enforceable tinder an attachment in¬ 
clude claims for the rateable distribution of 
assets. But a right to rateable distribution is 
conditional upon there being assets in the hands 
of the Court. Where the property had never been 
sold by the Court but had been soM by private 
treaty between the judgment-debtor and the 
decree-holder and consequently no proceeds came 
into the hands of the Court, there is no right to 
rateable distribution and, therefore, no claim 
enforceable under an attachment. (Wort, J ) 
Kedarwatt v. Radhey Lal 170 I.C 353=3 B. 
R. 705=10 R.P. 101=1936 P.W.N. 898=A.I.R. 
1937 Pat. 609. 

-S. 64, Expl.— Effect of. 

The combined effect of S. 64, C. P. Code, and 
the explanation which has been added thereto is 
to extend the protection of that section to the 
claimants for rateable distribution against private 
alienations of property after attachment, just as 
much as to the decree-holder at whose instance 

the attachment is made. ( Srivastava, AgCJ and 
Zia-ul-Hasan, J.) Rtsmohan Singh v. Jagat 
Bahadur Singh. 12 Luck. 365=164 I.C. 1031 
=9 R.O. 126=1936 O W.N. 861. 

-S. 65— Auction-purchaser’s right to posses¬ 
sion—When accrues—Right to mesne profits. 

The title to the property after the sale is made 
absolute vests in the auction-purchaser from the 
date of the sale according to S. 65 and it is wrong 
to say that the right to possession only accrues 
from the date of the sale certificate. Where the 
auction-purchaser had applied for possession and 
is resisted by person claiming under judgment- 
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debtor the latter can be said to have had notice of 
the claim of the auction-purchaser to possession. 

It is not necessary that a separate notice should 
be given that if he did not give up possession, he 
would be liable for mesne profits. The auction- 
purchaser is thus entitled to mesne profits from 
the date of the sale. ( Dalip Singh aiid Sale , //.) 
Abdul Ghani z;. Lala Lal Chand. A.I.R. 1940 
Lah 230. 

-S. 65— Co-sharer—Sale of rights of — Pro¬ 
perty — When vests in purchaser—Right of co¬ 
sharer to profits after sale and before confirma¬ 
tion—Agra Tenancy Act, S. 227. 

Where the proprietary rights of a co-sharer 
are sold in auction, the property vests in the pur¬ 
chaser under S. 65, C. P. Code, from the actual 
date of sale, though the sale itself becomes ab¬ 
solute only later on The co-sharer-judgment- 
debtor is therefore entitled to the profits in res¬ 
pect of his share only up to the date of actual sale 
and not thereafter. ( Drake Brockman, S.M. and 
Knox, J M.) Bhoop Ram v. Kedar Singh. 1936 
R.D. 49. 

-S. 65 —Property purchased by auction-pur - 

chaser—Date of vesting—Proceedings by judg¬ 
ment debtor in connection with confirmation of 
sale — Effect. 

Where a person purchases certain property in a* 
Court auction held in execution of a decree and 
the sale is subsequently confirmed in his favour, 
the property vests in him from the date of con¬ 
firmation of sale, whatever proceedings may be 
taken in connexion with the confirmation of the 
sale by the judgment-debtor whose property is 
sold. The vesting of the property in auction- 
purchaser is not postponed till the final decision 
of the proceedings started by the judgment-debtor. 
(Mir Ahmad , J.) Ram Ditta Mal v. Charat 
Singh. 177 I.C. 555=11 R. Pesh. 29=A.I.R. 
1938 Pesh. 49. 

--S. 65 —Sale of share in village—Auction- 

purchaser—Right to profits from date of sale— 
Mutation effected in village papers only later on 
— If disentitles him to profits prior to mutation. 
Sec Agra Tenancy Act, S. 226 (1). 1937 A.W. 

R 650=A.I.R. 1937 All. 661. 

-S. 65 — Scope and effect of — Sale—If com¬ 
plete zvithoul confirmation—Order Prohibitiyxg 
sale—If prohibits confirmation sale of already 
held but not confirmed . 

The words of S. 65, C. P. Code, make it clear 
that confirmation of a sale, is an integral part of 
the transaction of a sale, as the purchaser can 
acquire no title without confirmation. An order 
prohibiting the sale would therefore prohibit con¬ 
firmation of a sale which has taken place already 
but which had not been confirmed before the 
prohibitory order was passed. ( Harries , C.J. and 
Dhavle, J.) Gopal Bux Rai v ShyambehaRi 
Singh. 188 I.C. 269=12 R.P. 689=6 B R. 630= 
A.I.R. 1940 Pat. 565. 

- S. 65 —Scope and effect — Title of purchaser 

—Relation back—Payment of rent by tenant of 
judgment-debtor to latter before confirmation of 
sale—If protected. 

Although the purchaser in execution gets title 
to the property from the date of sale and not 
merely from the date of its confirmation by the 
fiction of the relation back of the vesting, a ten¬ 
ant of the judgment-debtor is entitled to pay 
rents to the latter until the sale has been comfirm* 
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ed. That will, however, not deprive the purchaser 
of the rent from the date of purchase to the date 
-of confirmation,—as he can recover it from the 
judgment-debtor who has received it—but the 
tenant is protected until such time as the sale is 
confirmed in regard to any payment that he has 
made to his former lessor prior to confirmation. 
( Beasley , C.J .) Kondava Nayakar v. Chinna 
Kamaswami Naicker 178 I.C. 647=11 R M 
486=1937 M.W.N. 1009=A I.R. 1938 Mad. 317.' 

65— Vesting of property in auction pur¬ 
chaser Point of time. See U. P. Agriculturists 
Relief Act, S. 5 (1) Proviso 1937 O.W.N 1153. 
rZT ^ 66 — -Applicability — Auction-purchase in 
J 8 a ft er 1^08 to declare benami— Main¬ 
tainability—Law applicable, 

A suit for a declaration that an auction-pur¬ 
chase made in the name of the defendants prede¬ 
cessor in 1874 was benami for the predecessor of 
the plaintiff, the suit being instituted under the 
C. P. Code of 1908, is not barred by S. 66 of the 
Cede of 1908. The auction purchase having 
taken place while the Code of 1859 was in force 
the suit would be governed by S. 260 of that Code 
and not S. 66 of the new Code, and is therefore 
maintainable. ( Rau, /,) Manir Ahmad v 
Munshi Obedal Hoque. 40 C.W.N. 470. 

—S. 66 — Applicability—Certified purchaser 
toeing benamidar even before auction sale. 

The fact that the certified purchaser was a 
©enamidar for the plaintiff even before the auction 

sale is no answer to an objection under S. 66 , C. 

Jr. Code. (S.K Ghose and Patterson. JJ .) Ali 

Ahmed v. Shamshunnessa. 181 I C. 102=11 

K.C. 783=42 C.W.N. 1059=A.I.R. 1938 Cal. 602. 

7 S : 66 ~ Applicability—Plaintiff already in 
possession seeking its confirmation. 

_ S ; 66, C. P. Code, applies although the plaintiff 
is already in possession and is seeking for its con¬ 
tinuation and not for recovery of possession on 
the strength of the auction-purchase. (S. K 
Ghose and Patterson , JJ.) Ali Ahmed v Sham- 
nessa. 181 I.C. 102=11 R C. 783=42 C. 
W.N. 1059=A.I.R 1938 Cal. 602. 

- “""S. 66 Applicability—Purchase out of joint 

fund at Court auction—Certificate in the name of 
one—Suit by others, for possession, if barred by 

o. 60 . 

Where three persons agree to purchase certain 
property at a Court auction sale and it is so 
bought out of funds contributed by each in cer¬ 
tain agreed shares, but the certificate was issued 

in the name of one of them, a suit by the others 
for possession is not affected by S. 66 , C. P. Code, 
for it has no application to such a case. It is not 
a case of some agreement secret or otherwise 
whereby A buys in B's name. The plaintiff's 
Tight springs out of the fact that the purchase 
•was made out of joint fund contributed to by the 
■three persons. (Stone, C.J. and Bose, J.) Bhu- 
sDArsao v. Samarathmal. 187 I.C. 60=12 RN 
267=1939 N L J. 539=A.I.R 1940 Nag. 1 . 

--S. 66 — Applicability—Rent decree under 

Chota Nagpur Tenancy Act—Execution sale by 
Deputy Commissioner—Suit against certified pur¬ 
chaser—If barred—Chota Nagpur Tenancy Act , 

S. 66 , C. P. Code, is not applicable to sales in 
execution of rent decrees under the Chota Nag- 
'P.ur Tenancy Act, held by the Deputy Commis¬ 
sioner. There is no rule under S. 265 of the 
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Chota Nagpur Tenancy Act applying S. 66 C P 

er° and° TeVr M 0re the f ^puty*Commission-’ 
er, and the first clause of S 265, Chota Nagpur 

SnsoYc pVoH lm P ,i «! io r\ renders the provi- 
tht n C ; P - Code, inapplicable to matters before 
he Deputy Commissioner except in so far as 
they are ma de applicable by rules Consequently 
K f f a ff ainst the certified purchaser at sale held 
by the Deputy Commissioner under the Chota 
Nagpur Tenancy Act is not barred by S 66 C P 
Code. (Agarzvala and MadanJJ.) Ratab Al^ 

P 736 = 3 B.R. 615=10 R 

h:^S n ' 305=18 

Of certified ^ lity ~ Suil gainst assignee 

The objection under S. 66 , C. P. Code, applies 

rha V a " assi S nee o’ the certified pur¬ 
chaser. (S. K. Ghose and Patterson. JJ ) Ali 

^hamsunnessa. 181 I.C. 102=11 
R.C. 783—42 C.W.N. 1059=A.I.R. 1938 Cal. 

7~ ?• ^ 66 — Applicability—Suit brought after 

P hfl S fnirl Code c cam , e , m J° force—Execution sale 
held, and confirmed before its enactment. 

A suit for a declaration of title brought after 

he present Code of 1908 came into force against 
the transferee from the heir of the certified pur- 

fir^’K W f 616 -i 16 Sale took P lace and was con- 
of thl be m r e !t s ena ? tmen »- is governed by S. 317 
rLl h a Code, and not by S. 66 of the present 
a . n . d l s, therefore, maintainable. (Tek 

39 P L P iIV v - Parmesari Das. 

R r 9 37 Lah^i 71 I C 856=10 RX - 240 = A I- 

---S. 66 —Effect of. 

The consequence of S. 66 is that unless the 
auction sale could be impugned on the ground of 

traud or of some other grave irregularity which 
made it a nullity, the plaintiff’s suit that the pur¬ 
chase was on plaintiff’s behalf cannot be main¬ 
tainable. Fraud must be strictly pleaded and 

an 7. * rau d relied upon must be 
stated in the pleading. It is very important that 
one who seeks to set aside a purchase completed 
under sanction of the Court should state the 
grounds on which he claims to impeach it and 
should not be allowed after trial of the case to 
rely on other grounds which had not been the 
subject of trial or adjudication in the Court 
which took the evidence. ( Roberts, C.J . and 

ic 94-il Rr'asV ? t P 9n IN Ah Fo °- 181 

451=A.I.R. 1939 Rang. 122. 

] 66—Purchase benami for plaintiff—Sale 

S hv WUh \ c ? n jf ent °f benamidar on application 

by judgment-debtor—Plaintiff dispossessed bv 
judgment-deb tor— Suit against benamidar and 
judgment-debtor—If maintainable. 

Certain property was sold in execution of a 
money-decree against defendants 2 and 3 and pur- 
chased by the plaintiff’s predecessor in the benami 
ot deiendant 1 and was taken possession of by 
him. The sale was subsequently set aside with 
the consent of defendant 1 on an application under 
O. 21, R. 90, C. P. Code, filed by defendants 2 and 
3 who dispossessed the plaintiff. The plaintiff 
sued the defendants to recover possession of the 


property. 

Held, that the suit was not barred under S. 66 
C. P. Code, as it was not really against any person 
claiming title under a purchase certified by the 
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Court, as contemplated by that section. Defen¬ 
dants 2 and 3 relied on their original title as 
judgment-debtors, the execution sale having been 
set aside Defendant 1 made common cause with 
the other defendants and his case was that as the 
execution sale was set aside, the title of the judg¬ 
ment-debtors had revived and there was no sub¬ 
sisting title in him as a certified purchaser. 
( Muk/ierjea, J.) Thakur Das Nath v. Keshab 
Chandra Ghosh. 42 C.W.N. 497. 

-S. 66— Scope—Bar of suit—Claim by person 

alleging purchase to be for himself solely or for 
himself jointly with certified purchaser—Main 
tainabilily. 

S. 66, C P. Code, is a bar to a claim by a person 
who alleges that the actual purchase was either 
on behalf of himself exclusively or of himself 
jointly with the certified purchaser, whether the 
purchase is alleged to be in execution of an ex¬ 
press agreement or otherwise ; and the fact that 
the principal claims only to have provided a part 
of the purchase-money and to be entitled to only 
a share in the property purchased does not make 
any difference in principle. ( Harries, C.J and 
Agarwala J.) Shiva Shankar Sahi t/. Mana- 
bharan Kay. 18 Pat. 181 = 11 R.P. 340=179 I. 
C. 295=5 B.R. 215=20 Pat.L.T. 117=A.I.R. 
1939 Pat. 207. 

-S. 66— Scope—Purchase benami for plain¬ 
tiff—Plaintiff dispossessed by certified purchaser 
— Suit, if maintainable. 

What brings a case within the purview of 
S. 66, C. P. Code, is that there must be a suit 
against the certified purchaser or anybody deri¬ 
ving title from him, on the ground that the pur¬ 
chase was made on behalf of the plaintiff or 
his predecessor. If relief is sought against the 
certified purchaser or his representative, and the 
plaintiff claims title on the ground that the pur¬ 
chaser was his benamidar, the mere fact that the 
plaintiff once got possession of the property and 
was subsequently dispossessed by the certified 
purchaser or his representative, would not enable 
him to get round the bar of S. 66, C. P. C< de, | 
unless the possession continued for twelve years 
and thus gave the plaintiff a title quite indepen¬ 
dent of the purchase made at the execution sale 
(Mukherjea, J .) Thakur Das Nath v. Keshab 
Chandra. 42 C.W.N. 497. 

-S. 66— Scope—Relief in suit dependent on 

declaration of title as against certified purchaser 
— Suit, if barred. 

A suit for a relief which can only be given on 
declaration of title as against persons claiming 
title under a purchase certified by the Court, such 
persons being parties and contesting the claims, 
is barred under S. 66, C. P. Code. ( S.K . Ghose 
and Patterson, JJ) Banwari Mukund Das 
Nandi Dalai, v. Ajit Kumar Nandi. 182 I.C. 
201=12 R.C. 12=67 C L.J. 320=A.I.R. 1938 
Cal. 874. 

-S. 66— Scope—Suit for joint possession 

over one-half of property purchased — Maintain¬ 
ability. 

The primary object of S. 66, C. P. Code, is that 
the certified purchase should be deemed to be 
conclusive and no one should be allowed to chal- ! 
lenge it, unless he comes within the exceptions 
mentioned in the section itself, and those excep¬ 
tions are contained in sub-S. (2) under which a 
wrong insertion of the name of the purchaser in 
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the sale certificate made fraudulently or without 
the consent of the real purchaser can be rectified 
and under which third persons are absolutely pro¬ 
tected. It is immaterial whether the plaintiff 
claims the whole of the property purchased at the 
auction or only a share in that property. Where,, 
therefore, the plaintiff brings a suit claiming joint 
possession over one-half of the property on the 
ground that it was purchased by the auction-pur- 
1 chaser on his own behalf and on behalf of the 
plaintiff, the suit is not maintainable. ( Sulaiman* 
C.J. and Bajpai, J.) Bishan Dayal v. Kesho 
Prasad. 167 I.C. 683=9 R A. 572 = 1937 A.L.J. 
52=1.L.R. (1937) All. 113=1937 A L.R. 232= 
1936 A W.R. 1254=A.I.R. 1937 All. 176. 

--—S. 66— Scope — Suit for money advanced— 

Plaintiff not challenging defendant's title to pro¬ 
perty purchased by him at Court sale. 

In a suit for recovery of money, the case of the 
plaintiff was that that was the share contributed 
by him for the purchase of certain land in which 
he, the defendant and other parties were concern¬ 
ed as ijaradars and which was going to be 
sold in Court auction. The plaintiff did not even 
seek to challenge the title of the defendant to the 
property purchased by him at the Court sale. 
He did undoubtedly say that the arrangement 
was that the property was to be purchased for 
all the ijaradars who contributed the purchase- 
money, but he did not in this suit endeavour ta 
assert his title to his share of the land. The suit 
was based on the footing that the defendant had 
no longer any title to keep the money that had 
been advanced to him by the plaintiff. 

Held, that the suit did not come within S.66, 

! C. P. Code. ( Dhavle.J .) Nisan Singh v. Kam- 
chandra Sao. 8 R.P. 544 = 17 Pat.L T. 591 = 
162 I.C. 553=1936 P.W.N. 526=A.I R. 1936 
Pat. 429. 

-S. 66 —Scope and applicabilty. ' 

S. 60, C. P. Code, applies only when the plain¬ 
tiff attempts to enforce his secret title as against 
the certificated purchaser. It has no application 
if the heirs of the ostensible purchaser do not 
appear in the case and deny plaintiff's ‘benamP 

purchase. 75 I.C. 197, Foil. ( Thom and Smith r 
JJ.) Asgh ari Begam v. Kanhaiya Lal. 165 I.C. 
709 (2)=9 R.A. 297 = 1936 A.L.J. 1169=1936 
A.WR 844=1936 All.L R. 936=A.I.R. 1936 
All. 750. 

-S 66(1)— Applicability — Benami purchase 

of house at Court sale—Subsequent contract by 
benamidar to sell house to beneficial ozvner —Stitt 
to rectify sale deed—If barred. 

Section 66 (1) has to be strictly applied. Its 
object is to prohibit on grounds of public pplicy a 
suit against the certified purchaser on the ground 
specified in the section. It does not render 
benami transactions illegal. If the cause of ac¬ 
tion is not based on the benami purchase but on a 
contract or title acquired subsequent thereto,. 
S. 66 is not a bar. Where therefore a person 
purchased a house benami for the mortgagor at a 
Court sale and by a subsequent contract sold the 
same by a sale deed to the mortgagor, and a suit 
was brought for rectification of the sale deed. 

Held, that the cause of action was the title 
under the conveyance, an event which happened 
subsequent to the Court-sale and the fact that the 
basis of contract embodied in the sale deed was a 
prior benami purchase did not affect the titl$ 
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under the conveyance- S. 66 therefore was no 
bar to the suit. ( Venkataramana Rao, J.) 
^o^ I ~ PPA „j VIuDALI v ’ Thangavelu Mudali. 
362 I C * 387 ~ 10 R M - 580=A.I.R. 1937 Mad. 

— -Ss. 68, 69, 70, 71 and 72— Applicability — 
Decree of Revenue Court under Agra Tenancy 
Act hxecution—Procedure — O. 21, C P Code- 
Revenue Manual, Ch, 40— Applicability. ' 

The rules in Ch. 40 of the Revenue Manual do 
not apply to the execution of Revenue Court 
decrees, because Ss. 68 and 72 of the C. P. Code 
do not apply to the Agra Tenancy Act, in view of 

L f 1S i IO p Sched ^ eIIof th at Act. Such decrees 
of the Revenue Courts passed under the Act must 

f n e ( 5. xe ? c 1 ut ® d '‘ her ,S f o re . inth e manner laid down 
1X ( Drake Brockman, S.M. 

and Knox, J-M.) Muqaddam An v. Maherud- 
dhuj Singh. 1936 R.D. 197. 

— Ss. 68 to 72 and O. 2\—Applicability- 
Revenue Court-Decree by, under Agra Tenancy 

~, ct ~ Execution—Mode of — U . p m Revenue 
Manual , Ch 40 —Application of. 

n T he r | U *^ S ’u Ch ' 40 ° f the Revenue Manual do 
not apply to the execution of decrees of Revenue 

Courts because Ss 68 to 72, C. P. Code have 

to e the P A^ C T y exclu , ded the Second Schedule 

ro ,rtA g /c 1 / n3n , Cy \ ct Decrees of the Revenue 
Courts passed under the Agra Tenancy Act must 

P Pn!£ Ute r d n n 'r 6 ma ? n ,7 Jaid down in O. 21, C. 
P. Code. (Darling, S.M. and Bomford, J.M) 

Kalyan Singh v. Biiacwan Singh. 1937 R.D. 

dDZ S ’ ° 2 }’ ?• 2 r Collector anting 

rlZrd~? d, , me r ,, 0f decree-jurisdiction to 

Th?7 C U Ur , ° r Co e fter Collector, if Court. 

Tmirt ^ f° r executing a decree, which a Civil 
Court transferred to him under S. 68, C. P. Code 

tain°in a a C °r rt ^ nd he , is llot com Petent to’enter- 
tain an application under O. 21, R. 2 to record ad- 

** decree f The’appTkatlon to re¬ 
cord adjustment of the decree, in a case 

£ the Cohe i T h3S been transferred 
lu ~ ol,ect °r f° t r execution, must .be made 
to the Court which alone has jurisdiction to 

T lV?dia' Ze fJ 1 thC Q ad i ustm ent, (Broomfield 'and 
H/orf/a, // ) Shankar Atmaram v. Keshav 
Govind. 60 Bom. 729=164 I C 9—9 P n an 
38 Bom.L.R. 5 0 5=A I.R. 1936 Bom 277 ' 

— - Ss 68 and O. 21, R. 2-Collector executing 

?cZur?- P ° Wer t0 ' certify Cidjustment of decree - 

t T be Collector executing a decree transferred 
I 1 !" 1 under S. 68, C. P. Code, is not a Court, 
and he has no power to certify an adjustment of 

the decree under O. 21, R. 2, C.P, Code. An ad¬ 
justment recorded by the Collector during execu¬ 
tion cannot consequently be treated as certifica- 
tion under O. 2! R. 2. C. P. Code. (Stone, Cj. 
andNiyogt.J.) Raghoji v. Vithoba. 169 I C 

Nalilf N ' 302=19 NX J- 175=A.I.R. 1937 

‘ ~ -Ss. 68 and 70 —Collector proceeding — Re - 
latxve powers of Collector and Civil Court. 

The transfer of the decree to the Collector 
floes not oust the jurisdiction of the Civil Court 
in all matters A Collector ceases to have juris¬ 
diction to sell or to confirm the sale after the 
Court passing the decree recalls it. Whether 
the Collector fails to comply with the Civil 
Court s order in disregard or in ignorance of it, 
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rji e l mUSt P K evail affainst anything done by 
the Collector subsequent to that order Th? 

Collector s power to proceed with the 

suspended by virtue of any order of stay that 

m.ght he passed by the Court passing the decree 

A Civil Court s order comes into effect as soon £ 

it is passed so as to suspend the Collectors Mwe? 

to proceed with the execution, irrespective of it! 

being comun.cated to the Collector. (Niyoat 
/.) Zibal Iswara v. Muka. 1940 N L T 47^ ' 

.7 r.f- 68—Decree satisfied by sale of some of 
the villages under Collector’s control—Mongaeo 
of exempted villages without Collector’s permis 

fP.u-Validity Civil Psoceduhe Code sJh 

A. r i.R A 1937 0udh A 410 S ' 68 ' 1937 OWN ’^= 

CAMerto mlSt . ak ? or fraud of Judgment-debtor- 
C ? 1 lector entering satisfaction—Jurisdiction of 

SS 47 

-cZ e c 0 ofitor G cX°cL By whomto bemade 

When execution proceedings are transferred to 
the Collector under S. 68, C. P. Code, for sale of 

immovable property, and the judgment-debtor is 

a minor, the Civil Court, and not the Collector 
has the power to g,ve permission to the decree: 

0° ?i er R°7? ld ?« the Sale ’ wl ji ch ,s re Quired under 
O. 21, R./2. ( Beaumont , CJ. and Macklin 7 > 

Z ip Ru Kr^hha zj. Pannalal Bahirupas 

Born. 688=162 I.C. 806=8 R B. 428-38 

L.R.276=A I.R. 1936 Bom. 1^9. 38 B ° m ' 

—— b. 68— Mortgage decree-Mortgaged pro¬ 
perty ancestral—Transfer of execution procee¬ 
dings to Collector—Duty of Court. P 

Where the mortgaged property is ancestral, the 
Civil Court is bound under S 68 C P 

transfer the proceedings in execution^f^ 
mortgage decree to the Collector (SVzW/ 
and Nanavutty. JJ.) Bhola Nath ^ Mahrani 
Kuar. 162 I.C. 362=8 R O 364=1936 OWw 
489=1936 O.L.R. 242=A.I.R. 1936 Oudh 2W ’ 

Government—Notification 1 nPj 65 - 

Department! dated 17th JanuZySlzVtfdTal 
hng within its purview ordered to be sold 

TcX’JT" »* 

as a whole to the Collector mere?" became soml 

fn a A'r g Within the purview of the notifica? 
tion had been ordered to be sold However as 

soon as any laud falling within the puTwew of 

fion"of ° n " ordered to b e sold, P the execu- 
^"°/ lh decr / e so far as that land is concerned 
n tran sf erre d to the Collector. (Bhide, 

J-) Narain Dass Gulab Singh v. Patiala 
Durbar. A.I.R. 1940 Lah. 345 

S. 68 —Notification under , by Puniab 
Government—Notification No. 365-R (Revenue 
Department) dated \7th January, 1939— Applica¬ 
bility—Pending execution proceedings. 

The Notification under S. 6«, No. 365-R 

venue Department), dated 17th January 1939^ 
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.applies even to pending execution proceedings in 
which an order for sale of such land has been 
passed, provided, of course the sale had nut been 
actually carried out before the notification. 

.(Bhide , J.) Narain Dass Gulab Singh v. 
Patiala Durbar. A.I.R. 1940 Lah. 345. 

-S. 68—Order for sale and transfer of exe¬ 
cution to Collector—Powers of Collector and 
•Court. See C. P. Cool, Sch. Ill, Para. 1. 38 
Bom.L.R. 221. 

-Ss. 68 and 70— Powers and duties of Col- 

Jector—Sale by Collector — Debtor producing 
certificate from Debt Conciliation Board before 
Civil Court—Latter staying proceedings—Power 
of Court to confirm sale. 

The jurisdiction of the Collector, when execu¬ 
ting a Civil Court decree under Ss. 68 and 70, C. 
P. Code, is derived from the Civil Court, and 
when that Court directs a stay of execution, the 
Collector is deprived of his jurisdiction to pro¬ 
ceed further, and the order of stay can be avoided 
only by a reference to the Civil Court. It is not 
•open to the Collector to proceed after the procee¬ 
dings have been stayed by the Civil Court from 
which the decree was transferred for execution. 
Where, therefore, after a sale by the Collector 
but before its confirmation, the Civil Court, on 
production of a certificate from a Debt Concilia¬ 
tion Board under S. 21 of the C. P. Debt Concili¬ 
ation Act, orders a stay, the Collector is bound to 
stay his hands and has no power to proceed to 
confirm the sale. (Greenfield, F.C.) Ganpatrao 
v. Balmukund. 20 N.L.J. 242. 

-Ss. 68 and 72— Relative scope — Court's 

powers. 

S. 72 must be read as alternative to S. 68 and so 
read it only indicates the source of the authority 
of the Collector to exercise powers under Sch. 
Ill in local areas where the Local Government 
has not issued a notification under S. 68. The 
•Civil Court has under S. 72 power to authorize 
the Collector exactly as the Local Government 
has it under S. 68. The Civil Court cannot under 
S. 72 exercise the powers of Collector under 
Sch. Ill due to the express provisions of Ss. 72 
(2) and 70 (2), ( Niyogi , J.) Balaram Misra v. 

Manoo Singh. I.L.R. (1937) Nag. 261 = 167 1. 
C. 807=9 R.N. 214=A I.R. 1937 Nag. 41. 

-S. 68—Sale by Collector—Insolvent judg¬ 
ment-debtor— Locus standi to appear and to be 
heard. See Provincial Insolvency Act, S. 28. 
20 N.L.J. 179. 

-S. 68—Scope—If controls S. 45, Madras 

Court of Wards Act, See Madras Court ok 
Wards Act, S.45. (1937) 2 M.L.J. 540. 

-S 68— Scope—Status of judgment-debtor 

as agriculturist — Wh n to be considered — 
Material date—Compromise agreeing to give up 
plea as to status—Order for sale—Subsequent 
claim for transfer of proceedings to Collector — 
If barred—Duty of Court. 

Under S. 68, C. P. Code a Court is bound to 
transfer execution proceedings to the Collector 
if it finds that at the date of the order for sale 
the judgment-debtor or any one of several judg¬ 
ment-debtors (when there are more than one) is 
an agriculturist. The date at which the status of 
the debtor is to be considered is the date on which 
the order for sale is passed. If on a date prior to 
the order for sale the judgment-debtor agrees 
tinder a compromise to give up his contention re- 
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garding his status, he cannot be regarded as 
having waived his right to claim the transfer of 
the proceedings to ihe Collector, after the order 
for sale is passed, if he could prove that on the 
date of the order for sale he was an agriculturist. 
But if the judgment-debtor fails to put forward 
his contention that he is an agriculturist to claim 
transfer of proceedings to the Collector when he 
is given notice under O. 21, R. 66 for settlement 
of the terms of the proclamation, and the Court 
makes an order for sale and issue of proclamation, 
that order becomes binding on the judgment- 
debtor and conclusive unless he takes steps to 
appeal from that order and get it set aside. It is 
not open to him subsequently after the lapse of a 
long time to claim a transfer to the Collector. 

(Lokur , J.) Mahadeo Sunder Mehta v. Khan- 
derao Sitaram 186 I.C. 61 = 12 R.B. 290=41 
Bom. L.R. 1166=A.I.R. 1939 Bom. 526. 

--S. 68—Transfer to Collector for execution 

—Effect—Objection to sale—To which Court to 
be made. See C. P. Code, Ss. 47 and 68— Execu¬ 
ting Court. 1938 O W.N. 758. 

-Ss. 68 and 70 —U. P, Rules, R. 3— Execu¬ 
tion of mortgage decree sent to Collector—Sale of 
property — Application by judgment-debtor to 
Court before confirmation under Agriculturists ’ 
Act—Order of Court staying sale proceedings — 
Confirmation of sale by Collector in contravention 
of order of Court — Legality. 

An application for execution of a mortgage 
decree for sale was sent to the Collector under 
S. 68, C.P. Code, the property being such as could 
be sold only by the Collector under that section. 
The Assistant Collector to whom the Collector 
delegated the power of sale held the sale, but 
before it was confirmed by the Collector, the 
judgment-debtor applied to the Court which 
passed the decree under S. 5 of the U. P. Agri¬ 
culturists’ Relief Act praying for reduction of 
interest and for an order for ihe payment of the 
decree amount in instalments and also for recall 
of the proceedings from the Collector. The 
Court thereupon sent an order to the Collector 
staying further proceedings for confirmation of 
the sale. The Collector, however, confirmed the 
sale in spite of the order either in disregard or in 
ignorance of that order. J 

Held , that the order for stay passed by the 
Court was in effect an order recalling the pro¬ 
ceedings under R. 3 of the U. P. Government 
Rules in respect of sale of agricultural land by 
the Collector, and that the Collector on the 
making of that order ceased to have jurisdiction 
to sell or to confirm the sale already held. The 
order of confirmation of the sale consequently 
did not confer any right on the auction-purchaser. 
(Niamatullah and Bennet, JJ.) Kadhey Malv. 
Murtaza Ali. I L.R (1937) All. 766=1937 A. 
L.J. 723=1937 R.D. 365=171 I.C 359=10 R A. 
256=1937 A.L.R. 825=1937 A.W.R. 608=A.I. 
R. 1937 All. 550. 

-S 70— Duty and functiotis of Collector — 

Sale confirmed—Subsequent compromise betxueen 
decree holder and judgment-debtor in face of 
appeal by latter — Procedure—Duty of Collector — 
Collector leaving judgment-debtor in possession 
and referring decree-holder to Civil Court — Pro¬ 
priety of — C. P. Revenue Book Circular, Vol } 2- 

III-8 . 
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The function of the Collector on receipt of a C 
-borm issued by the Civil Court according to the 
rule S prescribed under the C. P. Code and in the 
c. P. Revenue Book Circular, Vol. 2—III 8 is 
either to execute it by sale of the land attached 
or to realise the amount due under the decree by 
a lease or similar arrangement. It is beyond his 
function when the sale is closed and the auction 
connrmed to entertain a compromise relating to 
the sale. If after the confirmation of the sale 
and in face of an appeal to be filed by the iudg- 
ment-debtor regarding the sale, the decree-holder 

th,r h |i JU f dgment ' de - torenterinto a compromise 
the Collector must either give effect to the com- 

f/cM m J S< k° r \°- glVe effect to the sa,e certificate 
issued by him and place the decree-holder 

in possession. He cannot leave the case 

incomplete, leave the judgment-debtor i n 

possession and refer the decree-holder to the 

Uvil Court to seek his remedy for the fulfilment 

{Blirton - R -M.) Gangadhar 
arish na Kao v. Anandrao. 20 N.L. J. 93. 

ln ,, and 9— Revenue Manual, Rr, 998 and 

J.U11 Urder of Commissioner setting aside sale 

< Ciml°Court Covered by rules—Jurisdiction of 

Where a decree is transferred to the Collector 
for execution under S. 68, C. P. Code, the juris- 

.diction of the Collector and the Commissioner to 
and im 1 °SW a ?; de a ? ale , IS restr 'cted by Rr. 998 

and 1011 of the Manual of the Revenue Depart- 
“ « th I refor . e the Commissioner in an 

fr ° m he ° rd , er °? the Collector sets aside 
the sale on a ground which is not provided for by 

fs n whhm,t — V h ? ° rde S ? £ the Commissioner 
™ J ,H. ri ? 1 d i? tlonand 1S subject to adjudica¬ 
tion by the Civil Court under the general nrovi- 

suitbv tlfe r;Sj r C ° d ^ The cognizance of the 

R QQR b rV? Cour S 15 " ot barred b y Cl. 3 of 
R.998. ( Thomas and Zia-ul-Hasan, JJ.) Ram 

Chandra v. Makhdoom Singh 172 IC _ 

1938 O.L R 21=1938 O.W N 40-1938 oT 
26 =1° R-O- »S=A.I.R. 1938 Oudh“62- ' A - 

Acceptance of bid 


AND 
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; Limits. See C. P. Code, S. 47— Question Rela- 

Nag T 49 SATISFACTI ° N ° F Decree * ai -R. 1938 

——S 70 (c)--/? w /^ framed under (C. P.)— 
K. lo Scope and extent of power to revise 
In respect of the execution of decrees transfer- 

b? d fh° th R- Coll< r c . to ^’ the Power to revise is vested 

R ^ e f^ nanC ; al , Comn yssioner's Court under 
K. 16 of the rules framed by the Governor f 

Council under S. 70, C. P. Code. It limits the 

| for Ve in° f S re ns 10 ^V°p SUC r ? atte /^ as are Provided 
! SiTARAM V. Ratanlal. 1938 N L J. 262 ’ 

——-S. 12 —Applicability—Conditions of 
bvS 72 uTrT no! the Col,ectcr contemplated 

by b. 71 is a preliminary requisite to the applica- 
t.on °f that section. S. 72, however, can only be 

fhe l 16 ^ 111 C3SeS wh S re the Iand is saleable. Where 

mem <; d I s P rot ? cted from sale by a special enact- 
' j ?i can have no application. ( Middleton 

Barh" h A 'leiic 'iS ) N / nd v - Khuda 

1936 p“sh. 90 8=8 R PeSh - 176 =A.I.R. 

fsM^^^itlTP^b-hibitedfrom 


r. r r V —acceptance of bid 

ZZn C * tP v °,f° rder °f High Court staying pro- 
ceedings Validity — Cancellation—Legality. 

Where a Collector accepted a bid after the 

receipt of the order of the High Court staying 

proceedings, the acceptance is in contravention of 

the order of stay and as such its cancellation is 

quite legal. (Roughton, F C.) Seth Balkrishna 

v . Goverdhanlal. 1938 N.L.J. 120. 

~ S.70(l)— Rules framed under by C P 

Government R 11 (ii)— Procedure to be followed 
after bid—Collector, if can ignore last bid and 
Hold informal sale himself. 

Rule 11, Cl. (it) of rules framed by the C. P 
Government under S. 70 (1), C. P. Code, requires 
lahsildar who conducts the sale to adjourn 
H to the Collector before the final bill is accepted, 
tt is meant to secure the approval of the Collec- 

3? r : it: * s mean t .to secure the approval of the 
Collector. But this does not authorise the Collec¬ 
tor, when he does not accept the last bid, to hold 
an.mformal sale for the disposal of the property. 

It he wants to obtain fresh bids, the procedure 
aid down for holding sales ought to be followed. 

t ? , p :C.) Narayan v. Keshaosa. 1938 N 
-L'-J. 105. 

.77 "S* 70 (1)—Rules framed under R- 13 (C P 

Government)—Authority to refer to Civil Court 

Q. D.—73 


, , —ji-ana prohibited from 

sale by S. 16 of Bundelkhand Land Alienation 

(FB f 66 C ‘ C ° DE ’ S ' 51 1938 A-X.J. 444 

—— Ss. 72 and 73 - Application by a decree- 
holder for temporary alienation of judgment 

debtors land, referred by Court to Colie all- 

ablVdflt d . e , cre . e ~ h ? ld er applying to Court for rate - 
rlf/tf h fV” tem P°rary alienation, be foie 

aSud r b7c d o e u h r l t: roper course L be 

Where a decree-holder took out proceedings in 
execution of his decree and applied for a temnn- 
rary alienation of the land of the judgment-debtor 
and the executing Court granted the application 
and referred the matter to the Collector for 
suggesting the period for which temporary a °i- 
enation could be effected and before the Collector 
made his proposal another decree-holder took 

under S. 73, <?. P. Code, for ‘‘Seable"dic¬ 
tion in the temporary alienation, the proper 
course for the Court is to refer that annlLT 
also to the CoHector and to ask him to suggest^ 
method of temporary alienation which will 
provide as far as possible for the satisfam’ r 
both the decrees. An ordersanctfonWaTem 
porary alienation of the judgmeiit-dehtnr^c i ^ 
in avour of the former decrTeXide^ 

?.Tn H = A r; gsir- istt 

17 .^ S 72 and 3b—Execution proceeding _ 

‘° n^aLnt-deZr- 

ower of Civil Court—Order making lease monev 

Payable jninstalments—Enforceability. X 

ce^dinl V c t?° Urt l S 5 om P etent in execution pro- 

gr ? n , t a farm of the land of a judg- 
ment-debtor belonging to an agricultural tribe, 
it tne Court in granting such a lease makes the 
lease money payable by instalments, it might be 
said that the Court has acted in an unwise or 
indiscreet manner by not demanding the entire 
lease money at once but it cannot be said that the 
Court has passed an order which it had no juris 
diction to pass. Such an order is not illegal 
without jurisdiction to pass. Such an order i 
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not illegal or without jurisdiction and the provi 
sions of S, 36 apply to the case and the Court can 
enforce payment of the lease money by applying 
the provisions of the Code relating to execution 
of decrees. A.I.R. 1920 Lah. 456. boll (Addison 
and Abdul Rashid. JJ.) Punjab National Bank, 
Amritsar v. Shamsher Singh 166 I.C. 391=9 
R.L. 369=38 P.L.R. 936=A.I.R. 1936 Lah. 696. 

-S. 72 —Pozvcrs of Collector. 

The Collector has no authority to suggest satis 
faction of the decree in part by transfer of certain 
debts from the judgment-debtors to the decree- 
holders, or that mortgagee rights should similarly 
be transferred to the decree-holder. He has also 
no right to compel the decree-holder himself to 
take the lands on lease at a valuation fixed by the 
Collector. ( Almond , A.J.C.) Makhan Singh v. 
Roshan Lal. 160 I.C. 571=8 R. Pesh. 121=A. 
I.R. 1936 Pesh. 14. 

-S. 72— Scope—Lease of property for term 

of years in satisfaction of decree—Power of Court 
to authorise Collector to grant. 

S. 72, C. P. Code, clearly empowers the Court 
to authorize the Collector to grant a lease of the 
property for a term of years in full satisfaction 
of the decree. ( Sulaiman , C.J. and Rennet . /.) 
Basore Singh v. Sant Kumar. 1937 A.W.R. 
686=1937 A.L.J. 801=1937 A L.R. 905=10 R. 
A. 338=171 I.C. 903 = 1937 R D. 422=A.I.R. 
1937 All. 699. I 

-S. 72—Scope and effect of—Powers of 

Court—S. 68. See C. P. Code, Ss. 68 and 72. A. 
I.R. 1937 Nag. 41. 

-S. 73. 

Agreement- 
Appeal. 

Applicability. 

Assets. 

Charge. 

Costs of realization. 

Crown debts. 

Order under if judicial. 

Receipt of assets. 

Right under. 

Same judgment-debtor. 

-S. 73 — Agreement — Construction — Money 

decree-holder and mortgage decree-holder agree¬ 
ing to sale in execution of money decree and to 
rateable distribution at the time of sale—Rights 
of mortgage decree-holder. 

There were three decrees against the same 
judgment-debtors, one, a simple money decree 
and the other two, decrees for sale based on 
mortgage. In the course of execution proceed¬ 
ings, the money decree-holder and one of the 
mortgage decree-holders agreed as follows :— 
“Sale proceedings be carried out in the execution 
case of money decree-holder and in the remaining 
two executions, at the time when sale takes place, 
rateable distribution be made.” 

Held, that the reasonable interpretation to be 
placed upon the agreement was that when the sale 
took place in execution of the money decree, the 
mortgage decree-holder would be entitled to the 
same interest in the proceeds of the sale of the 

property mortgaged with him as he had in the 

property sold, in accordance with S. 73 (1) 
proviso (6), C. P. Code. ( Snvostava. Ag. C.J. and 
Smith J ) Brij Mohan v. The Deputy Commis¬ 
sioner, Partadcarh. 166 I.C. 714=9 R.O.333 
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= 1937 OW.N. 127=1937 O.L.R. 42=A.I.R. 
1937 Oudh 270. 

-S. 73— Appeal—Order between rival decree - 

holders. 

If an order is made under S. 73 it is an order in 
execution proceedings and not a decree, being 
between two rival decree holders and is therefore 
not appealable, the judgment-debtor being not 
concerned with the dispute. (Ram Lall, J.) 
Fateh Din v. Diwan Chand. 181 I.C. 22=11 
R.L. 761=A.I.R. 1938 Lah. 801. 

-S. 73—Applicability—Absence of applica- 

tion by decree-holder—Order for distribution— 

Legality. Sec C- P. Code, O. 21, R. 48 and Ss. 73 
and 151. 1940 Rang.L.R. 421. 

-S. 73 — Applicability — Application for 

execution “struck off” as infructuous, but attach¬ 
ment kept pending—If pending—Right of decree- 
holder to rateable distribution of assets received 
subsequently. See C. P. Code, O. 21, R. 59. I.L. 

R. (1938) Nag. 346. 

-S. 73— Applicability — Attachment before 

judgment followed by decree under O. 12, R. 6—* 
Court calling for amount from custody Court to 
pay same to decree-holder—Subsequent suit and 
attachment before judgment of same amount by 
another creditor — Decree—Application by latter 
for payment—Relative rights—First decree-holder 
—If solely entitled by reason of assignment or 
charge in his favour. 

In a suit for recovery of Rs. 451, from the 
defendant, the plaintiff A, applied for attach¬ 
ment before judgment of a sum of Rs. 1,000 lying 
to the credit of the defendant in a Magistrate's 
Court, being the amount awarded to him out of 
the fine imposed on an accused in a defamation 
case instituted by the defendant. The suit was 
fixed for 18-12-1929, on which date the defendant 
through his Counsel admitted the claim of the 
plaintiff and stated that the sum of Rs 451 might 
be sent for out of the amount of Rs. 1,000 attach¬ 
ed by the plaintiff and paid to the plaintiff in 
satisfaction of the decree passed or to be passed 
that day. The Court recorded an order, that 
same day, under O. 12, R. 6, C. P. Code, decreeing 
the claim and requisitioning the amount of 
Rs. 451 from the Magistrate’s Court for payment 
to the plaintiff A. The requisition was sent but 
the money was not however received before 
30-1-1930. In the meantime another creditor of 
the same defendant, B , sued the defendant for 
recovery of Rs. 1010, on 20-12-1929, and obtained 
an order for attachment of the very same 
Rs. 1,000 lying to the credit of the defendant in 
the Magistrate’s Court, B's suit was eventually 
decreed, and he applied for execution of the 
decree and claimed payment of the amount of 
Rs. 451, held by the Court, but A objected to the 
payment of Rs. 451, which, he claimed, belonged 
solely to him. 

Held t that A acquired an absolute interest to 
the sum of Rs. 451, which was requisitioned from 
the Court of the Magistrate on 18-12-1929, and 
that tlie second creditor B did not acquire any 
interest by taking out an attachment under a 
subsequent order after the defendant-debtor 
ceased to have any interest left in that amount. 
S. 73, C. P. Code, did not apply and there could 
be no rateable distribution of the amount. 
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Per Niamatullah, J. —Though the attachment 
before judgment would not create any interest in 
favour of the attaching creditor, the declaration 
of the defendant made on 18-12-1929 and given 
effect to by the Court attaching the amount 
amounted to an assignment of the said amount 
of Rs. 451 in favour of creditor A, the validity of 
which was in no way affected under S. 64, C. P. 
Code, by reason of the pendency of his own 

attachment; and the assignment having been in 

p a ^* s ^ ac ^i° n of the suit claim, and requiring, as 
it did, no particular form or words, conferred an 
^solute right on A. Even if the declaration of 
the defendant be held not to amount to a legal 
assignment, A certainly acquired a charge which 
give him the same right at law. 

Per Sulaiman, C.J . —An oral assignment of a 
debt was legally valid. Though it might be diffi¬ 
cult to hold that there was an out and out assign¬ 
ment, the intention of the judgment-debtor was 
to give the sum to his creditor^, who was conse- 
quently entitled to the payment of it as against B. 
(pulaiman , C.J. and Niamatullah , J.) Ram 
Covinp Pandey v. Brij Ratan Das. 1691.C. 
836=1937 A.L.R. 594=10 R A. 74=1937 A. 

L.J. 348=1937 A.W.R. 284=A.IR. 1937 All. 
424. 

- -S. 73 and O. 21, R. 18 — Applicability and 
relative scope Attachment of decree — Judgment- 
debtor under attached decree holding cross-decree 

against holder of such decree—Set-off—Proce¬ 
dure. 

S. 73, C. P. Code, which in general provides 
tor rateable distribution between a number of 
decree-holders only applies when two or more 
decree-holders execute their decrees against 
other properties of the judgment-debtor; but 
when a decree : holder desires to execute his 
• attaching in execution a decree obtain¬ 
ed by his judgment-debtor against another per¬ 
son, and that other person has a cross-decree 
against the holder of the attached decree, the 
provisions of O. 21, R. 18, come into play and a 
set-off has to be allowed. S. 73 does not come 
into play in such a case. ( Bennet , J.) Girdhar 
Das v. Triloki Nath. 174 I.C. 53=1938 A L R 
224=i0 R A. 536=1938 A.W.R. (H.C.) 3=1937 
A.L.J. 1371=A.I.R. 1938 All. 130. 

S. 73 Applicability—Attachment of same 
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decree for money by several decree-holders 
Attachment effected prior to deposit of money 
under attached decree—Right of rateable distri¬ 
bution—O. 21, R. 53 (2) -Effect. 

If more persons than one holding a decree 
against the same judgment-debtor attach one and 
the same decree obtained by the judgment-debtor 
against another before the money due under the 
attached decree is deposited in Court by the 
judgment-debtor of the attached decree, i.e., 
before the assets are paid into Court, the provi¬ 
sions of S. 73c C. P. Code, are attracted, and the 
assets after the deduction of the costs of realisa¬ 
tion are to be rateably distributed among the 
several decree-holders. The decree-holder who 
starts the first execution cannot claim the benefit 
of the entire amount deposited by reason of 
O. 21, R. 53 (2), which rule contemplates only 
cases where a decree for money is attached by a 
sole decree-holder. (Nasim Alt and Edgley, JJ .) 
Jagabandhu Roy v. Jagabandhu Saha Sardar. 
40 C.W.N. 1249. 


' S - 73—Applicability-Attachment under 
prior decree—Later decree against same decree- 

holder and attachment of same property—Sale 

under later decree—Procedure—Duty of Court 
to rateably distribute assets—Executing Court 
allowing later decree-holder to set-off sale price 
—Propriety—Effect on sale. See C P Code 
O. 21, Rr^ 72 and 90. 17 Pat.L.T. 847. 

~~ S. 73- Applicability—' u Before the receipt 
of such assets"—Effect on—Application for 
rateable distribution on same day as deposit of 
sale proceeds — Sufficiency. 

Before rateable distribution can be ordered to 
an applicant it must be found as a fact whether 
the application was made before or after the 

deposit of sale proceeds. It is not enough if the 
application is made on the same day as when the 
sale proceeds are deposited into Court. It cannot 
be assumed from that that the application was 
made prior to the deposit. ( Venkataramana 
Rao,J.) Ramayya v. Rangaraju. 1937 M W 
N 239=45 L W. 501=170 I.C. 883=10 R.M.* 
253=A.LR. 1937 Mad. 504=(1938) 1 M.L.J. 

Om J . 

--“S. 73— Applicability — Conditions — Execu¬ 
tion application—If must be pending on date of 
rateable distribution. 

Where persons holding decrees against the 
same judgment debtor have applied for execu¬ 
tion and for rateable distribution prior to the 
receipt of assets by the Court executing the 
decree, S. 73 is complied with, and it becomes the 
duty of the executing Court to see that rateable 
distribution of the assets is effected. The fact 
that the execution applications of some of the 
applicants for rateable distribution are dismissed 
for default later, i.e., before the rateable distri¬ 
bution is actually effected is immaterial and does 
not deprive them of their right to such distribu¬ 
tion, ( Khaja Mohammad Noor and Madan , JJ,) 
Bimala Nanda Tarakatirtha v. Dhirendra 
Nath Chandra. 167 I C. 613=9 R P 418=3 

B.R. 307=17 Pat.L.T. 855=A.I.R. 1937 Pat. 
92. 

-S. 73 — Applicability— Cross-decrees— 

Executability of smaller decree in the presence 
of larger decree. See C. P. Code, O. 21. R 18 
1937 A.W.R. 441=A.I.R. 1937 All. 422. 

S. 73— Applicability—Decree against Hindu 


co-parcener—Attachment of undivided share— 
Death of co-parcener—Sale of share in execution 
after death—Application for rateable distribu¬ 
tion by other decree-holders without prior attach - 

ment of s h are 0 f co-parcener—Maintainability. 

Where a creditor has obtained a decree against 
a Hindu co-parcener and attached his undivided 
interest in the joint family property during his, 
lifetime, and the undivided interest is sold in 
execution after the death of the co-parcener-r 
judgment debtor, other creditors who have 
obtained decrees against the same co-parcener 
but have not obiained attachment of the undivid¬ 
ed interest during his life time cannot.claim 
rateable distribution under S. 73, C. P. Code* 
from out of the sale proceeds. The assets realis¬ 
ed by the sale are liable to rateable distribution 
only among such creditors as have attached the 
co-parcener’s share during his lifetime in execu¬ 
tion of their decrees against him. ( Divatia,J.y 
Urban Co-operative Bank, Ltd. v. Hon Avar 
Havik Co-operative Bank, Ltd. I.L.R, (194q) 
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Bom. 146=188 l.C. 433—13 R.B. 9=42 Bom.L 
R. 218=A.I.R. 1940 Bom. 190. 

-S. 73— Applicability — Decree against Hindu 

father preceded by attachment of entire joint 
family property—Subsequent insolvency of father 
—Subsequent suit against father and sons with 
leave of Insolvency Court—Attachment of sons’ 
shares — Decree — Execution—Sale of sons’ shares 
—Application by prior decree-holder for execu¬ 
tion sale of entire family property and application 
for rateable distribution — Maintainability—Effect 
of insolvency. 

S, a Hindu and his three sons constituted an 
undivided Hindu family. The respondent sued 
alone, got an attachment before judgment of 
all the joint family properties of S and his sons 
and in due course got a decree on 12—7—1933. 
In November 1933, 5* was adjudicated an insol¬ 
vent. Subsequently the petitioner with the leave 
of the Insolvency Court sued both 5“ and his sons, 
got an attachment before judgment of the shares 
of S’s sons in the joint family property on 
4—2—1931 and in due course got a decree as sued 
for on 21—3—1934. On 31—7—1934 he applied 
to execute his decree by sale of the son’s shares 
and the sale proceeds were realised and deposited 
in Court on 19—4—1935. Meanwhile the respon¬ 
dent applied on 13—3—1935 to execute his decree 
by sale of the entire family properties which he 
had attached before judgment, and applied for 
rateable distribution from out of the assets 
realised in the execution sale held under the 
decree of the petitioner. 

Held , that though the respondent might not be 
entitled to sell the interest of .9 without leave of 
the Insolvency Court, he could sell the shares of 
"his sons, which could not be regarded as the pro¬ 
perty of S, and the Official Receiver could not 
sell the shares of the sons because of the attach¬ 
ment before judgment. The fact that the res¬ 
pondent prayed for attachment and sale of the 
entire family properties did not take away his 
right to sell the son’s shares, and he was there¬ 
fore entitled to rateable distribution, the decrees 
being in law against the same judgment-debtor, 
(Venkataramana Rao, J.) Palaniappa Chettiar 
v . Palani Goundan. 165 l.C. 664 (2) = 1936 M. 
W.N. 1142=9 R.M. 286=44 L.W. 615=A.I.R. 
1936 Mad. 948=71 M.L.J. 541. 

——S. 73 — Applicability — Decree of Small 
Cause Court — Execution—Court of Small Causes 
attaching salary of judgment-debtor and realising 
money—Other decree-holders subsequently apply¬ 
ing to High Court for execution—Attachment of 
salary—Garnishee sending monthly instalment to 
High Court— Former decree-holder applying to 
High Court for rateable distribution—Right of. 

Certain decree-holders applied for execution 
of decree in a Court of Small Causes, their 
decrees being of that Court. The Small Cause 
Court attached the salary of the judgment-debtor 
and money was actually being realized by the 
Court. Subsequently other decree-holders hold¬ 
ing decrees against the same judgment-debtor, 
having applied to the High Court for execution 
by attachment of the salary of the judgment- 
debtor, the garnishees began to send the monthly 
instalments to the High Court and discontinued 
sending instalments to the Small Cause Court. 
Thereupon the decree-holders executing their 
decrees in the Court of Small Causes filed their 
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application for execution in the High Court. It 
was contended that they were not entitled to 
rateable distribution with regard to money 
received prior to their applications being received 
in the High Court. 

Held, that the decree-holders were entitled to 
rateable distribution along with other decree- 
holders in all the money received in the High 
Court by attachment of the salary of the judg¬ 
ment-debtor. ( Lobo , /.) Hindu Co-operative 
Bank v. Mahadeo Kalianji 177 l.C. 195=11 
R.S. 51=A.I.R. 1938 Sind 175. 

-S. 73—Applicabdity — Distribution of 

attachable portion of salary of judgment debtor 
—Decrees in suits before 1st June, 1937 and after. 
See C. P. Code, S 60 (1) (*) and S. 73. 1939 A. 
M.L.J. 157. 

-S. 73— Applicability—Execution application 

—Court granting time to judgtnent-debtor and 
dismissing petition—If a judicial termination of 
the application — Application, if pending and 
entitles decree-holder to claim rateable distribu¬ 
tion. 

Where in pursuance of an execution applica¬ 
tion the judgment-debtor is arrested and brought 
to Court, but is released at his request for the 
grant of time to pay off the decree amount on 
furnishing security, a formal order dismissing 
the execution petition cannot be taken to be a 
judicial order legally or validly disposing of the 
execution application, but has to be regarded 
only as an order for administrative or statistical 
purposes. The execution application must there¬ 
fore be deemed to be still pending for purposes 
of S. 73, C. P. Code, in spite of the grant of time 
to the judgment-debtor and in spite of the dis¬ 
missal orders. The decree holder would there¬ 
fore be entitled to claim rateable distribution on 
the basis of that application in the case of a sale 
and realisation of assets at the instance of 
another decree-holder brought about subsequent 
to the dismissal. ( Pandrang Roiv, J.) Ramana- 
than Chettiar v Alaganan Chettiar. 163 l.C. 
209=8 R.M. 1117=1936 M W.N. 223=43 L.W. 
703=A.I.R. 1936 Mad. 437=70 M.L.J. 683. 

-S. 73—Applicability—Execution of award 

under Bombay Co-operative Societies Act—Right 
to rateable distribution. See Bombay Co-opera¬ 
tive Societies Act, S. 59 (1) (6). A.I.R. 1938 
Sind 157. 

-S. 73—Applicability—If subject to S. 63. 

See C.P. Code, Ss. 63 and 73. 40 C.W.N 1307. 
-S. 73— Applicability — Pendency of execu¬ 
tion application—If condition precedent — Dis¬ 
missal of execution application but attachment 
kept alive—If sufficient. 

A Court has power to dismiss an execution 
application and to continue the attachment. 
Hence merely because the Court after dismissing 
the application, orders the attachment to con¬ 
tinue, it cannot be said theft the. application is 
pending. The following order was passed on an 
application for execution : ‘‘Sale notice not serv¬ 
ed. Case struck off as wholly infructuous at the 
instance of the decree-holder. House shall 
remain under attachment for three months*'. 

Held, that the application must be held to have 
been dismissed and not merely adjourned to a 
future date. Hence the application could not be 
deemed to be pending for purpose of claiming 
rateable distribution. ( Pollock , /.) GulabchaNd 
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v. Doncarmal. 168 I.C. 475=9 R.N. 257 (1) = 
A.I.R. 1936 Nag. 277. 

~ | S* 73 Applicability — Sale by Collector 

during Civil Court vacation—Application to Court 
after re-opening Right to rateable distribution. 

In execution of the decree of A , property was 
sold by the Collector during Civil Court vacation. 
Un the reopening day of the Court one B , who 
had a decree against the same judgment-debtor, 
applied for rateable distribution with A. It was 
contended on behalf of A that as the assets were 
already realized during the vacation and as B's 
application was not made before the realization 
t the assets, it was not maintainable. On behalf 
or & it was contended that the application for 
execution filed by B when the Civil Courts 
reopened, mu«t be deemed to have been filed 
before the realization of assets in the vacation. 
tor this reliance was placed on S. 10, General 
Clauses Act, 

Held, that there was no prescription of a 
certain day or a certain period. All that S. 73 
prescribes is that there must be an application 
tor execution before the assets are received. 
Hence S. 10, General Clauses Act, will not help B, 
nor will any section of the Lin itation Act as no 
question of limitation was involved; the assets 
having been received prior to the application 
made by B, B was not entitled to rateable dis¬ 
tribution. (Pollock,.!.) Narhar Gopal Komti 

Ikn A q1?m P £* JAJI BHOr 1 LR - (193? ) Na &- 

n£Ti6 R ’ N ' 7 (2) = 168I - C - 1S8=A.I.R. 1937 
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Edgley, JJ.) Chittagong Urban Co-operative 
Bank, Ltd. v. 1 he Indi Burma Trades Bank. 

LT a't i 76 , 1 c - 607 — 11 E.C. 132—42 C.W.N. 840 
=A.I.R. 1938 Cal. 521. 

“ 77 ^^-—“Assets” — Meaning of — If confined 

to tliose realised by sale or otherwise in execution 
of decree. 

The word “assets” in S. 73 is not confined to 
those only which were realised ‘by sale or other¬ 
wise in execution of a decree”. Money realised by 

sale of attached property for arrears of revenue 
is available for rateable distribution, Where a 
decree-holder attaches property in execution 
°t nis decree but part of attached property is 
sold for arrears of revenue and the amount 
realised by such sale, over and above the arrears 
due, is attached by another decree-holder, the 
decree-holder attaching the property can follow 
the money realised by sale as the attachment of 
the property by him continues and fastens itself 
on to the money in spite of sale. Such decree- 
holder can therefore apply for rateable distribu¬ 
tion in the money realised by sale. (Bose, J ) 
fUMBERLAL CHHOTELAL V. SlTARAM. I.L.R. 

(I? 3 7) Nag. 219=171 I.C. 371=10 R.N. 109= 

A.I.R. 1937 Nag. 80. 

S* 73 “ Assets”—Money paid by judgment - 

• X M_ ^ L * Z' . a f 


, - - j ituy rncfii- 

aeotor for specific purpose of payment to. parti - 
C \\n ( * ecree ~h°lder—Liability to distribution. 

Where a judgment-debtor pays an amount into 
Lourt for a specific purpose, e.g., for payment to 
a particular decree-holder for the purpose of 
postponing an execution sale, that cannot be 

S. 73 Applicability—Subsisting execution lofYki a ? se ? s heId b Y the Court liable to 

application at time of receipt of assets—If neces - d 3 strl T butlon under S. 73, C. P. Code. 

— ' ij neces (Lokur J .) Ningappa v. Adiveppa. 186 I.C. 

?q^cTr 2 324 ~ 41 Bom -L.R. 997=A.I.R. 

1939 Bom. 468. 

S. 73- “Assets”—Preliminary mort - 


sary. 

, yeaning of S. 73 must be that there should 
tea subbing application for execution at the 
time when the assets are received. (Pollock J ) 
Narhar Gopal Komti v ^Lahanu Punjaji Bhoi. 

tp i'cb 1 t 42 °=9 RN. 237 ( 2) = 168 

I.C. 158=A I.R. 1937 Nag 16. W 

? 3 i nd \ 15 and ° 22 > Rr - 8 and 12 and 
Provincial Insolvency Act, S. 28—Application 

til™ 6 ? b f dlstrib . u ^on of assets—Maintainabi¬ 
lity Interference m revision when other remedies 
open—Junsdiction. 

Where an insolvent after adjudication and 
before discharge presented an application for 
rateable distribution in execution of a decree 
obtained by him prior to the insolvency, on the 

question as to the maintainability of the annli- 
cation by him. 1 

\r! el T d ’,n£Q application was competent. 68 
M.L.J. 392, Foil. 

Held, also that a revision lay to the High 
49M.L.J. 753; 19 M.L.J. 307: 32 Mad. 
J04, Kef. (Abdur Rahman, J.) Sankaranara- 
yana Aiyar v. Yegnalakshmi Ammal. 183 I C 
576=12 R M. 332=48 L.W. 807=1938 M W N 
J 2 ^7=AJ.R. 1939 Mad. 196=(1938) 2 M.L.J. 

S. 73— Assets—Amount deposited by iuda- 
ment-debtor under O. 21, R. 89-.Liability to 
rateable distribution. 

Obiter.—A deposit made by a judgment-debtor 
tor the purpose of setting aside an execution 
sale under O. 21, R. 89, C. P. Code, is an asset 
nable to rateable distribution under S. 73, C P 
Code, 40 G 619, Doubted. (S. K. Chose and 


- -- - * • ~ *r 9 * f r y m / 

gage decree obtained by judgment-debtor •— 
Attachment by holder of money decree—Attach¬ 
ing decree-holder obtaining final decree for sale 
and bringing properties for sale—Sale proceeds — 
If assets available for distribution—Right of 
rival money decree-holder against mortgagee 
(judgment-debtor) to rateable distribution. 

A preliminary mortgage decree obtained by a 
person is his asset or property; if the holder of 
a money decree against such person attaches the 
preliminar3 decree and is allowed to proceed on 
t e mortgage action, and in due course obtains a 
final decree for sale and brings the mortgaged 
properties to sale in execution of the final decree 

nL r u C m ng decr ee-holder, another money- 

^^ ee ~£°m er \ of the . judgment debtor (mort- 

ahfp 6 ? k Cr - Can c 1 Iaim and is entitled to rate- 

nn J 1 ?r ,bU IOn Unde J S - 73 ’ C. P. Code, from 
+ , f be sale proceeds. The method by which 

e attaching decree-holder comes to execute the 

ortgage decree of his judgment-debtor is only 

a / 1 lu • j°* P rocedu re. The decree is an asset 

C {! Ud8ment " deb * or and lis m °ney equivalent 
after the various processes of the Court have 

been resorted to, would also amount to assets 
which would still remain the property of the 
judgment-debtor available for distribution among 
the holders of decrees against that same judg¬ 
ment-debtor. (Wort and Varma^ JJ.) Debi Bux 
v. Rameshwar Prasad Narain Singh. 172 I C 

195=1937 P.W.N. 823=10 R.P. 305=18 Pat*L 

T. 817=A.I.R. 1937 Pat. 651. ^ 
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-S. 73—“ Assets held by a Court”—Meaning 

of—Money deposited in Court by surety for 
judgment-debtor by way of security in respect of 
stay of execution of ex parte decree — Ex parte 
decree set aside—Fresh decree passed after re¬ 
trial—Application for execution—Right of other 
decree-holders to rateable distribution—Order of 
rateable distribution — Appeal — S. 47. 

S. 73, C.P. Code, does not apply to monies paid 
into Court in a suit when no question of execution 
arises. The expression “assets held by a Court” 
in the section means assets received in execution; 
and when the assets have been paid in for a 
specific purpose, they cannot be applied generally 
in exection so as to defeat the specific purpose. 
If a Court receives money on terms that it is to 
be applied for payment of the debt of A, it is clear 
that it cannot apply the money in payment of the 
debt of B. The Court cannot commit what would 
be in substance a breach of trust. The plaintiffs 
who held an ex parte decree against the defen¬ 
dant applied to execute it. The defendant asked 
for a stay of execution and the Court granted a 
Stay on condition that he gave security. The 
defendant produced a surety who executed a 
surety bond for a sum of Rs. 3,400, agreeing that 
the defendant should submit to and discharge his 
liabilities on the decree or order which decree or 
order would be passed. He also undertook that 
if the defendant failed to act accordingly the 
surety could himself pay into Court the sum of 
Rs. 3,400. The ex parte decree was subsequently 
set aside, but on re-trial the Court passed a 
decree in favour of the plaintiffs. On an applica¬ 
tion by the latter for execution the surety 
deposited the sum of Rs. 3.400 into Court. Two 
other persons who had obtained decrees against 
the same defendants in other suits long after the 
stay of execution in respect of the plaintiff's 
decree applied for rateable distribution out of 
the sum of Rs. 3,400. 

Field , that the Court having received the 
amount on terms that the Court should apply it 
in payment of the plaintiff’s debt, should not now 
apply the same in payment of somebody clse’s 
debt as well as the plaintiff's debt, and the amount 
of Rs. 3,400 deposited by the surety was not 
therefore assets subject to rateable distribution. 

Field further, that the question involved affect¬ 
ed not only the creditors inter sc but affected the 
surety to a considerable extent and the judgment- 
debtor to a lesser extent, and an appeal therefore 
Jay under S 47. C. P. Code, read with S. 145, C.P. 
Code. ( Beaumont , C.J. and Sen, J.) Lalchand 
Radhakisan v. Ramdayal Ramnarayan.. I L.R. 
(1939) Bom. 133=181 I.C. 246=11 R.B. 331 = 
41 Bom.L.R. 176=A.I.R. 1939 Bom. 112. 

- S. 73 —“Assets held by a Court”—Money 

paid under O. 21, R. 55— Liability to rateable 
distribution. 

Under S. 73, C. P. Code, rateable distribution is 
not confined to cases where the assets are realised 
by sale or by some other process of execution. 
.The words of the section are wide enough to 
cover not only the money which the judgment- 
debtor is compelled to pay, but also money volun¬ 
tarily paid into Court by him to satisfy a decree 
tinder execution. The expression “assets held by 
.a Court” obviously mean any fund in possession 
of a Court or its disposal which may be applied by 
it for the payment of a judgment-debtor's debt. 
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'Money paid by a judgment-debtor under O. 21, 

R. 55, C. P. Code, though made for the satisfac¬ 
tion of a particular debt, is subject to rateable 
distribution under S. 73, where there are several 
decree-holders and when all the requirements of 

S. 73 are complied with, O. 21, R. 55 must be 
read subject to S. 73, and the judgment-debor 
cannot prevent rateable distribution by merely 
earmarking his payment for the benefit of one of 
the decree-holders. The assets are distributable 
by operation of law and there is nothing in law 
which would compel the Court to deal with 
them according to the wishes of the judgment- 
debtor. ( Fazl Ali and Manohar Lall. JJ.) Sat- 
narain Prasad v. Maharir Prasad Chowdhury. 
18 Pat. 404=183 I.C. 409=5 B.R. 914=11 R.P. 
137=1939 P.W.N. 242=20 P.L.T. 646=A.I,R. 
1939 Pat. 392. 

- S. 73 — Assets held by the ‘ Court'—Moneys 

received by Collector executing decrees sent to 
him for execution. 

Even though the Collector to whom the decree 
is transferred for further execution, by a Civil 
Court, is not a Court, still in view of the duties 
of the Collector in this matter, though he is not an 
agent of such Court, the moneys received by him 
in execution of such decree are moneys received 
by him for and on behalf of such Court. The 
moneys so received, while they are in his hands, 
are “assets” held by such Civil Court. (Stone, 
C,J.) Jayanarayan v. Dhanraj. I.L.R. (1939) 
Nag. 285=173 I.C. 98=10 R.N. 276=A I.R. 
1938 Nag. 14. 

- Ss. 73 and 115— Assets held by the Court — 

Sum brought into Court by attachment in execu¬ 
tion by one of the decree-holders—Another decree- 
holder zvho had applied to execute, if entitled to 
rateable distribution—Refusal to order—If failure 
to exercise jurisdiction. 

Where a decree-holder by attachment in execu¬ 
tion of his decree brings into Court a sum of 
money, and another decree-holder who had 
already put in his execution application, seeks to 
obtain rateable distribution, a refusal to so rate- 
ably distribute the sum is a failure to exercise a 
jurisdiction, for the sum is an asset in the hands 
of the Court and the other requisite is also 
present, and hence should be set aside. (IFort, 
A.C.J. and Manohar Lall, J.) Jagdeo Sahu v. 
Bhimrat Bansidhar. 177 I.C. 269=4 B.R. 803 
=11 R.P. 138. 

-S. 73 and O. 21, R. AS—Attachment of 

salary—Rateable distribution—If applies. 

The rule relating to rateable distribution 
applies to attachment of salary. No inference 
can be drawn from O. 21, R. 48, C.P. Code, to the 
effect that the intention was to make an exception 
from that rule. Further O. 21, R. 48 cannot over¬ 
ride the substantive provision in the earlier 
portion of the Code, S. 73. (Ameer Ali , /.) 
Hongkong and Shanghai Banking Corporation 
v. Paresh Lal Roy. I.L R. (1939) 1 Cal. 40= 
183 I.C. 444=12 R.C. 158=43 C.W.N. 169=A.I. 
R. 1939 Cal. 485. 

-S. 73— Charge — Immovable property given 

as security—Creation of charge on such Property 
for decree-debt—Effect—Right of other decree- 
holders to rateable distribution out of sale pro¬ 
ceeds. . . . 
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Where immovable property is given as security 
and a charge is created on it in favour of the 
decree-holder concerned, the effect of that is 
something more than attachment; it makes the 
-property and sale-proceeds applicable solely in 
discharge of the particular judgment-debt in 
question, and the sale proceeds are not liable to 
rateable distribution among other judgment- 
creditors. ( Mockett and Horwill, JJ.) Krishna- 
murthy Ayyar v. Muniswami. 170 I.C. 15—10 
R.M. 189=1937 M.W.N. 206=45 LW 432= 
A.I.R. 1937 Mad. 531. 

--: s - 73 —Compliance with—Requisites—Ap¬ 
plication for rateable distribution—Necessity. 

S. 73, C P. Code, only requires that applications 
for execution should have been made to the 
Court. The Code does not provide for an appli¬ 
cation for rateable distribution. The duty of 
distribution is cast on the Court whenever more 
-persons than one have applied for execution of 

decrees passed against the same judgment-debtor. 
1 he fact that a decree-holder claims payment of 
the whole amount to himself cannot deprive him 
of his right to a share, if that is all that he is en- 

l *° U i\^ er law. ( Varadachariar and 

Mockett , //.) SoMASUNPARAM CHETTI\R V 

Alamelu Ache 1937 M.W.N. 480. 


S. 73 Construction — ‘Decrees passed 
against the same judgment-debtor’—Separate 
decrees against father and su?is, but executable 
against same estate. 

The language of S. 73 (1), C. P. Code, is clear 
and unambiguous and as it stands it is not possible 
to hold that a decree obtained against a father and 
a decree obtained after his death against his sons 
upon a promissory note executed by them in res¬ 
pect to a debt of their father are ‘decrees passed 
against the same judgment-debtor’ within the 
meaning of the section, though both the decrees 
are executable against the same estate. ( Collister , 
p INGH Nayal v. Jiwa Nand. 184 I.C. 589 

ws! Alt’545 3=1939 A W R - (H C ) 427=A I R - 

? 73 —Costs of realization—Goods attached 

ay creditors remaining in possession of Nazir in 
premises occupied by judgment-debtor as lessee — 
Landlord's right to rent during period of occupa¬ 
tion as costs of relization. 

Where goods of a judgment-debtor attached by 
creditors remain in the possession of the Nazir in 
premises occupied by the judgment-debtor as 
lessee, and the lease is not terminated after the 
atachment, there is no privity between the Nazir 
and the landlord. But the landlord is entitled to 
claim the rent for the period during which the 
attached goods were kept in the premises as part 
of the costs of realization to be deducted from 
the sale proceeds before distribution to the credi¬ 
tors under S. 73. ( Tyabji , /.) Nusserwanji & 
Co. v . Royal Toyland. 187 I.C. 55=12 R.S. 217 
—A.I.R. 1940 Sind 17. 

--S. 73 —Crown debts — Priority—Claim to at¬ 
tached property by Collector acting under S. 46 
(2), Income-tax Act , and under S. 45, Lower 
Burma Land and Revenue Act. 

. It is a rule of law that Crown has priority over 
unsecured creditors in the payment of debts. The 
powers given to the Collector on behalf of the 
Crown under the Income-tax Act, S. 46 (2) and 
the Lower Burma Land and Revenue Act, S. 45, 
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are sufficient to accomplish the purpose of the 
rule. So the Court holding the assets is bound to 
recognize the claim of the Collector acting under 
those sections. The claim cannot be deemed to 
fall under S. 73, C. P. Code. S. 73 applies only to 
Civil Courts and although the Collector is 
empowered in respect of recovery of arrears of 
income-tax to exercise all the powers conferred 
on a Court executing a decree, he does not there¬ 
by become a Civil Court. There can be no rate¬ 
able distribution between decree-holders who 
come within the scope of S 73 and the Collector. 

(Mya Bu and Mackney, 3J.) Secretary of State 
v. Ma Nyein Me. 1937 Rang.L.R. 344=172 I.C. 
422=10 R.R. 248=A.I.R. 1937 Rang. 380. 

-Ss. 73 and 63—Decree-holder seeking rate¬ 
able distribution—If must apply to Court where 
realization of assets takes place. See C. P. Code, 
Ss. 63 and 73. 1937 O.W.N. 1040. 


--S. 73 and Companies Act, S. 186—‘ Decree* 

in S. 73, C. P. Code , if includes order under S. 186, 
Companies Act. 

An order passed under S. 186 of the Companies 
Act cannot be deemed to be a decree within the 
meaning of that word in S. 73, C. P. Code. Any 
person in whose favour such an order has been 
passed, cannot claim rateable distribution. ( Zia - 
ul-Hasan and Yorke , JJ.) Lyallpur Bank, Ltd. 
v. Ramji Das. 15 Luck. 332=12 R O. 270=185 
I.C. 889=1940 O.A. 132=1940 A.W.R. (C.C.) 63 
=1940 O.L.R. 75=1940 O.W.N. 132=A.I.R. 
1940 Oudh 237. 


--S. 73— Executing Court — Powers. 

In a case where a decree shows on the face of it 
that the judgment-debtor is an ‘agriculturist' or 
it may be, if the decree shows on the face of it 
that it is time barred, the executing Court can 
refuse to allow rateable distribution. ( Beaumont , 
C.J.) Krishnaji Vishnu v. Vishnu Pandhari- 
nath. I.L.R. (1938) Bom. 98=173 I.C. 561= 
10 R.B. 362=39 Bom.L.R 1212=A.I.R. 1938 
Bom. 90. 

--S. 73— Jurisdiction under—Court holding 

assets—If bound to transfer same to another 
Court. 

Under S. 73, C. P. Code, it is the Court which 
holds the assets that can distribute them rateably. 
That Court is not bound to transfer the darkhast 
pending before it to another Court at its bidding. 
( Lokur , J.) Ningappa v. Adiveppa. 186 I.C. 372 
= 12 R.B. 324=41 Bom.L.R. 997=A.I.R. 1939 
Bom. 468. 

S. 73 and 47— Order refusing prayer for 
rateable distribution — Appeal. 

An order refusing a prayer for rateable distri¬ 
bution is one under S. 73 and not under S. 47, C.P. 
Code; sub-S. (2) of S. 73 gives the aggrieved 
party a right to bring a regular suit. No appeal 
is allowed from such order. (Tek Chand, /.) 
Mahboob Hussain Shah v. Punjab National 
Bank, Ltd. 176 I.C. 459=11 R.L. 219=40 P.L. 
R. 49=A.I.R. 1938 Lah. 307. 

-S. 73 —Order under—If judicial or adminis¬ 
trative. 

An order under S. 73, C. P. Code, is a judicial 
and not an administrative order. ( Zia-ul-Hasan 
and Yorke , JJ.) Lyallpur Bank, Ltd. v. Ramji. 
15 Luck. 332=12 R.O. 270=185 I.C. 889=1940 
O.A. 132=1940 A.W.R. (C.C.) 63=1940 O.L.R 
75=1940 O.W.N. 132=A.I.R. 1940 Oudh 237. 
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--S. 73—Procedure—Application for execu¬ 
tion—Necessity—Attachment by Munsiff's Court 
and Sub-Court—Realisation by Sub-Court— 
Alunsitt's Court decree-holder, if should follow 
procedure laid down by S. 73 (1). See C. P. 
Code, Ss. 63 (1) and 73 (1). 1938 A.W.R. (H.C.) 

870. 

-S. 73— Rateable distribution—/Imount re¬ 
ceived by way of—Appropriation of—Right of 
decree-holder—Costs payable under decree — If 
reduced pro tanto. 

The holder of a decree who receives a sum of 
money by way of rateable distribution cannot 
appropriate that sum in any way he likes. It is 
because of the total of the decree debt, namely, 
the amount of the decree proper and the costs 
awarded, that he is able to get as much as he does 
get by way of rateable distribution. It would be 
clearly unequitable and unfair for him to 
claim after he has received the money that it must 
all go towards the satisfaction of the first item 
only. He must admit that what he has received 
goes towards the payment of every rupee of his 
debt if the entire decree amount be regarded as a 
single debt or equally towards the payment of 
both the debts contained in the decree if the decree 
amount proper and the costs are regarded as two 
debts. ( King, J .) (iopala Rao^. Lakshminara- 
samma. I L.R (1939) Mad. 301=181 I C. 388= 

11 R.M. 804=50 L.W. 908=1938 M.W N. 1210 

=A.I.R. 1939 Mad. 268=(1939) 1 M.L J. 137. 

- Ss. 73 and 47— Rateable distribution — 
Appeal—Question as to locus standi of decree 
holder’s agent. 

Where the question of rateable distribution is 
solely between the two rival decree-holders, the 
decision of that question is purely one under 
S. 73, C. P. Code, and no appeal having been 
allowed from an order under that section, the 
aggrieved person has no right to appeal/ Of 
course S. 73 (2), C. P. Code, gives him a right of 
suit. But where the judgment-debtor is directly 
or indirectly interested in the order under S. 73, 
C.P. Code, it falls under S. 47. C. P. Code, as well 
and is therefore appealable. The question as to the 
locus standi of the ?igent of the decree-holder is 
one in which the judgment-debtor is pre-eminent¬ 
ly interested and a decision on that question is no 
doubt one which will also have effect between the 
decree-holder and the judgment-debtor so far as 
the execution, discharge or satisfaction of the 
decree is concerned. Therefore an order of the 
execution Judge treating an execution application 
as ultra vires holding that the agent who filed it 
has no locus standi is appealable under S. 47. 

J\C • Qfid Mir slhwtad, J .) ^Punjab Na- 
I^^JPANK Ltd. * IIukam Chand Shah. 177 
I C ‘ 87 e 2 ^ 11 39— A LR. 1938 Pesh. 63. 

d ^ Rateable distribu - 

tion—Procedure — Application f or execution— 

Necessity—Mere attachment before judgment 
and decree thereafter , not enough. 

Where a decree-holder had already obtained an 
attachment before judgment of certain money in 
the hands of a third person belonging to the 
judgment-debtor and had not taken any further 
step after obtaining his decree, but a later decree- 
holder against the same judgment-debtor, who 
had also attached, the same money, before judg¬ 
ment, applied after obtaining his decree to 
direct the said third person to pay the attach- 
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ed amount into Court and it was in fact so depo¬ 
sited, the former decree-holder, though he had 
oblained his decree earlier in point of time, is 
not entitled to rateable distribution out of the 
deposit in Court as he had not applied for execu¬ 
tion of his decree, before the realisation of the 
assets. He could not invoke O. 38, R. 11 in his 
favour as it does not excuse an application for 
execution in any circumstances whatever. It only 
says that upon an application for execution re- 
attachment of the property need not be applied 
for if it has already been attached under that 
order. ( Sharpe , J.) R. N. Panday v. Moham- 
mad Kasim Khan. 1938 Rang.L.R. 565=179 

I. C. 987=11 R R. 373=A.I.R. 1939 Rang. 20. 

- S. 73— Rateable distribution — Right to — 

Crucial date—Dismissal of execution application 
after the receipt of assets — Right, if affected. 

The crucial date for determining the right for 
rateable distribution under S. 73, C. P. Code, is 
the date on which the assets are received. On 
this date all the decree-holders whose applica¬ 
tions were pending for execution in the Court and 
who had not received satisfaction became entitled 
to share the assets rateably. Their right to share 
having accrued to them, it could not be lost by 
tbe mere fact that their application was dismis¬ 
sed in default later on. ( Puranik , J.) Bula- 
khidas v. Murudhar. 1940 N.L.J. 340. 

- S. 73 — Rateable distribution—Right to — 

Decree-holder purchaser allowed to set-off decre¬ 
tal amount against sale price — Court, if holds 
assets. 

Under O. 21, R. 72, C. P. Code, a decree-holder 
purchaser is allowed an indulgence of setting off 
the purchase price against the decree, but a pur¬ 
chaser who has obtained this indulgence cannot 
take advantage of it so far as it affects the rights 
of other creditors or to alter the substance of the 
transaction, the substance of the transaction, 
being that the Court instead of actually taking 
and then giving back the money to the decree- 
holder makes a sort of debit and credit paper 
transaction. That being so, where the Court 
passes an order under O. 21, R. 72, it must be 
regarded as holding assets at that time available 
for rateable distribution and if it passes an order 
for rateable distribution, it can enforce that 
order by a summary process in execution. (Bose,. 

J. ) Kksheorao v. AIulchand. I.L.R. (1937} 
Nag. 466=172 I.C. 370=10 R.N. 202=A.I.R. 
1937 Nag 383. 

- -Ss. 73 and 145 —Realisation from surety — 

Another decree-holder against same judgment- 
debtor — If can claim rateable distribution. 

Where there has been a realisation from the 
surety in respect of a decree, a different decree- 
holder as against same judgment-debtor, is not 
entitled to rateable distribution out of that reali¬ 
sation. ( Pollock . J,) Sakharam v. Mahadeo. 
186 I.C 583=12 R.N. 229=1939 N.L.J. 534= 
A.I.R. 1940 Nag. 79. 

-—S. 73 —Receipt of assets—Date of—Decree 

against father and son—Official Receiver directed 
to sell son’s share also within time fixed—Failure 
to sell—Sale subsequently by receiver afterwards 
ratified by Court—Application by holder of decree 
for execution after receipt of money by receiver 
but before payment fry him to Court—Right to, 
rateable distribution s 
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The petitioner, the 1st respondent and the 2nd 
respondent, were all holders of decrees against 
the 3rd respondent and his father who became an 
insolvent. The 1st respondent executed his 
decree on 15-10-1934 and on 5-1-1935, the Court 

fat d he r r e fnd a th Sale ° f £ be ® ntire Properties of the 
Tftil nm - h f D 0n ‘- Subsequently at the instance 
of the Official Receiver who was impleaded, the 

1 1 o‘ 2 ’- 935 paSSed an order Permitting 

whi?^ Receivers eH the entire property 
within three months and to deposit into Court 

the share of the non-insolvent son, the 3rd res- 

hmefixed Th H ® did nDt take place within 

^ d ’.?!i d the executing Court was approa¬ 

ched to withdraw the sale from the Official Kecei- 
ver and to sell through Court. Pending corres- 

?, l e 5 C ? ° n this proposal between the Court and 
the Official Receiver, the latter actually sold the 

S ;!°-> 935 The price was received 

29 n tot? i Rec 7 1V , e , r In two instalments on 
evrfv'iit 935 and P n 7-11-1935. Petitioner filed his 
^h ?2, pe , tl , t .' 0n 0n 30-11-1935, and the 2nd res- 
Nn e !r hlS e j ecut >on petition on 20-12-1935 

Officiai e Re ed - WaS dr 5T Up until on 30-3-1936 the 

Official Receiver pmd the sons share of the sale 
proceeds into Court, and on 8-4-1936 the sale 
was finally ratified by the Court, 

‘hat for purposes of S. 73, C. P. Code 

not ffie daf re f £lpt ° f th r assets by the Court was 
not the date of receipt of the price by the Official 

Receiver as the agent of the Court, but the date 

on which the Official Receiver paid the son's 

ver beyondlhVt"* 0 C fi ° Ur J The saIe by the recei- 
Irremdar the . tlme u fixed was unauthorised and 

proceeds ’and th° the h reCe,ptby him of sale 
Court n th subse 9 uen t ratification by the 

receipt of fh n ° tranamute ‘he unauthorised 

• th r mon ey by the Official Receiver 

tionerand e 'th t e b ? t d e C ° Urt h Therefore the peti- 
rateable distrlh 2 !-* 1 res P° nd ent were entitled to 
the da e of bu ° n ? s they had a PPhed before 

Cnort °, f .Payment by the Official Receiver into 

Court which must be held to be the date of 
MALA 9 / Court \ ( Wadsworth, J.) Anna- 

M W N C 699—S2 V T W LL i A n, AN / CHETTIAR ' 1940 
iw.w.im. 699—52 L.W. 191=(194 0 ) 2 M.L.J. 
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TC 209=8 R.M. 1117=1936 M.W.N 223= 
683^ ^ 703—A.I.R, 1936 Mad. 437=70 M.L.J. 

~ 73 Receipt of assets—Date of — Pur¬ 

chase of property by decree-holder who sets off 
sale proceeds against his decree V 

Where a decree-holder purchases the property 
brought to auction by himself, and, thereby sets^ 
off the proceeds of the sale against his decree 
and particularly where he obtains an exemption 
from payment of 25 per cent., the assets are 
received by the Court within the meaning of 
73 '. on ‘he date on which the sale is confirmed, 
as it is on that date, the decree-holder should be 

h? e t0 h3V? 1 a “ y made ‘he payment and 
to have been reimbursed in satisfaction of his. 

Con f e 9.u en tly applications presented by 
other decree-holders before the date of the con- 

enHtuIf? °l t le Sa £ are Wlthln time and they are 

d f° bave a pro rala share in the sale pro- 
ceeds of the property. (Mir Ahmad A 1C\ 

Makban Singh v. Mon Ram. 164 I C 568—9 

R. Pesh. 19=A.I.R. 1936 Pesh. 164. 

——-S. 13-Receipt of assets—Execution by 

Collector—Assets when realised. y ' 

under P u £P 0 !5 s ofrateab ,e distribution of assets 

* C ‘ Code ’ ln cases of execution by 
the Collector the assets must be deemed to have 
been received by the Court on the date when they 
were received by the Collector. (Pollock, J ) 

Rn HA n G ?) PA L K0MTl V ' LAHANU PUNjATI 

R N 2^?' 1 9 t 7 J 420=168 I.C. 158=9' 

K.N. 237 (2)=A.I.R. 1937 Nag. 16. 

S. 73— Right to apply—Holder of mortgage- 


, 73 — (l Receipt of assets”—Date of—Pur- 

of^mle ^Tdat 1 ^ WU r ° f set ’°S—Date 

cases If d ° f reallsatt0n — Rule in such 

e^mS n rf VC fl there r isa ? endin S application for 
execuHon, the applicant in which would be en- 

titled to rateable distribution, there cannot be any 
receipt of assets or realisation of assets by the 
r0. urt unless the decree-holder purchaser's rate¬ 
able share (when the purchase is by him) is 
determined and the balance is deposited by him 
into Court. The rule under which, in an ordi¬ 
nary case, where no question of rateable distri¬ 
ct 100 can/arise and a set-off has been allowed to 
a decree-holder purchaser, the date of sale is to 
ne regarded as the date of realisation of assets, 
cannot apply to a case where there is a valid 
claim t° rateable distribution. There can be no 

? CCpt 5 u . bject , to the right of rateable 
distribution and in such cases the assets cannot 

e deemed to have been realised by the Court till 
tne amount has actually been deposited under 
ders. of the Court. (Pandrang Row. J.) 
kamanathan Chettiar v. Alaganan Chettiar. 

Q.. D.—74 


decree. 

^f^n m ^ rtg L ?e L d ^ ree passed un der the provisions 
of O. 34, which directs that the amount due to the 

decree-holder shall first be paid out of the sale- 
proceeds of the mortgaged property is not a per¬ 
sonal decree at first instance even as regards 
costs and hence the holder of such a decree 

cannot claim rateable distribution. ( Bhide,J.Y 
Allahabad Bank, Ltd. v. Punjab National- 
Bank. 42 P.L.R. 249=A.I.R. 1939 Lah. 303. 

77. .?* Right to rateable distribution — Ap- 

*An a Ar S n d e.% ee describing judgment-debtor as 

Agriculturist —Same judgment-debtor, held not 

an agriculturist in opponent's decree—Realisa¬ 
tion of assets in the latter by sale of immovable 

Ui 0 P suri > ~ Al ’ P , liCa n 'i r JP t ‘° rateable distribution 

Act (K79) S 22 Dekkhan Agricullurists ’ Relie f 

. ^ bere there are two decrees against the same 
judgment-debtor, in one of which he is described 

^IH n / a K gnCUlturist ’ while io the other he was 

cu d on°of e fh° t i a f r i ,ag H riCUltUrist ’ and where in exe - 
sal/ nf^L b atter v. eCree ’ assets are realised by 

debtor ‘ f mmovable Property of the judgment- 
under t: '7 e , fl °/™ er decree-holder is not entitled 
tion ° 4 ! be C R ‘ Code to rateable distribu- 

j * su assets, for the reason that his 
aecree cannot be executed against the immovable 

q < o^ ef r i Judgment-debtor by virtue of 

of the Dekkhan Agriculturists' Relief Act. 

ir eaumont, CJ.) Krishnaji Vishnu v. Vishnu 
PANDHARmATH. I.L.R. (1938) Bom. 98=173 I. 

S* R B - 362=39 Bom.L.R. 1212=A.I 

R. 1938 Bom. 90. 

-7--Ss. 73 and 63— Right to rateable distribu¬ 
tion—Attachment in Court of lower grade _ 
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Assets realised by Court of superior grade — 
Transfer of execution proceedings. 

Where a decree-holder who has obtained a 
decree against the same judgment-debtor and 
attached the same property in a Court of lower 
grade has the execution proceedings transferred 
to tlie Court of superior grade in which the 
assets are realised, he is entitled to a rateable 
share in the assets realised by the latter Court 
without a fresh application for execution or even 
for grant of a rateable share. (Jai Lai, J.) 
Balmokand y. Ram Saran Das. 163 I.C. 59=8 
R.L. 990=38 P.LR 281=A I.R. 1936 Lah. 519. 

— - Ss. 73 and 47 — Right to rateable distribu¬ 

tion — Decree-holder failing to refund amount 
withdrawn, on sale being set aside—Attachment 
of his property already attached by another — 
Auction-purchaser if entitled to rateable distribu¬ 
tion of the sale proceeds, of that property. 

On an execution sale being set aside the decree- 
holder was directed to refund the amount with¬ 
drawn by him and on his failure to do so his pro¬ 
perty which was already attached in execution of 
a decree obtained against him by a third party, 
•was again attached. It was held that the auction- 
purchaser whose money was not refunded was 
entitled to claim under S. 73, C. P. Code, rateable 
distribution of the sale proceeds of the attached 
property, inasmuch as the order directing the 
decree-holder to refund came under S. 47, C. P. 
Code, and hence amounted to a decree. ( Pollock, 
/.) Bhioraj v. Shiolal. 188 I.C. 380 = 12 R N. 
337=1940 N.L.J. 215=A.I.R. 1940 Nag. 267. 

--S. 73 —Right under—Application for rate¬ 
able distribution before date of sale—If neces¬ 
sary—Sale by Court attaching later—Absence of 
application by prior attaching decree-holder— 
Selling Court allowing set-off — Legality. Sec C. 

P. Cook, Ss. 63 and 73 and 0 . 21 , R. 72. A.I.R. 

1937 Cal. 55. 

— --S. 73 —Sale proceeds held by Sub-Judge, 

First Class—Power of senior Sub-Judge to call 
for'them to Ins Court. 

Where sale proceeds are held by the Sub-Judge, 
First Class, the Senior Sub-Judge is competent, 
without intervention of the District Judge, to 
call for the sale proceeds to his Court to be rate- 
ably distributed amongst decree-holders qualified 
under S. 73. (Ram Lall, J.) Fateh Din v. 
Diwan Chand. 181 I.C. 22=11 R.L. 761=A.I. 
R. 1938 Lah. 801. 

--—S. 73 —‘Same judgment-debtor’—Decree 

against a firm and a decree against a partner in 
his individual capacity—If against the same judg¬ 
ment-debtor. 

Where A obtained a decree against B and pro¬ 
ceeded to execution, C who held a decree against 
a firm of which B was one of the partners, 
applied for distribution in the assets realised in 
execution of A’s decree. 

Held, that A’s decree against a partner in his 
individual capacity and C’s decree against the 
firm, are not decrees against the ‘same judgment- 
debtor’ within the meaning of S. 73 of the C. P. 
Code. (Coldstream and Jai Lai, 77.) Sadhu 
Ram v. Dhanpat Rai Tklu Ram. 18 Lah. 637= 
175 I.C. 334=10 R.L. 723=40 P.L.R. 419=A.I. 
R. 1937 Lah. 937, 

--—S. 73 —“Same judgment-debtor”—Decree 

against Hindu father and decree against father 
and son—Sale of son’s share in execution of 


C.P. CODE (1908), S. 73. 

latter decree—Right of holder of former decree 
to rateable distribution. 

A decree against a Hindu father and a decree 
against the father and his son, are decrees 
against the same judgment-debtor for purposes 
of S. 73, C- P. Code. If the son’s interest in the 
family property is sold in execution of the decree 
against the father and son, the holder of the 
decree against the father alone is entitled to rate¬ 
able distribution under S. 73. ( Leach , C.J. and 
Krishnaswami Ayyangar, J.) Subramania Chet- 
tiar v. Annamalai Chettiar. 51 L.W. 357= 
1940 M.W.N. 286=A I.R.1940 Mad. 525=(1940) 

1 M.L.J. 553. 

-S. 73— "Same judgment-debtor”—Decree 

against a person as legal representative and decree 
in his personal capacity—If against same judg¬ 
ment-debtor. 

A decree passed against a person as the legal 
representative of another is a decree against the 
same judgment-debtor as another decree passed 
against the said individual in his personal capa¬ 
city for purposes of S. 73, C. P. Code, when the 
former decree makes the legal representative 
personally liable. ( Varadachariar and Mockett , 
77.) Alagappa Chettiar v. Somasundaram 
Chettiar. 1937 M.W.N. 465 (2). 

S. 73 —“Same judgment-debtor”—Decree 


against Hindu father—Decree against father and 
sons—If against same judgment-debtor. 

A decree obtained against a Hindu father and a 
decree against the father and his sons are decrees 
against the same judgment-debtor for purposes 
of S. 73, C. P. Code. (Venkataramana Rao, 7.) 
Palaniappa Chettiar v. Palani Goundan. 165 
I.C. 664 (2)=9 R.M. 286=1936 M.W.N. 1142= 
44 L.W. 615=A.I.R. 1936 Mad. 948=71 M.L.J. 
541. 

--S. 73—“ Same judgment-debtor ”— Decree 

against Hindu father and decree against father 
and son—If against same judgment-debtor. 

A decree against a Hindu father on a promis¬ 
sory note executed by the father alone and a 
decree against the father and his son cannot be 
said to be decrees "against the same judgment- 
debtor’’ for purposes of S. 73, C. P. Code. The 
former decree-holder is not entitled to rateable 
distribution out of sale proceeds representing the 
son’s share in execution of the latter decree, at 
any rate when the former decree-holder has not 
made the son a party to his execution and when 
it has not been found whether his decree was on 
debt binding on the son. ( Horwill , 7.) Aruna- 
chalam Chettiar v. Kalayappa Chettiar. 167 
I.C 503 (1 )=9 R.M. 464=45 L.W. 203 = 1936 
M.W.N. 1212=A.I.R. 1937 Mad. 253=(1937) 1 

M.L.J. 180. 

-S. 73 —“Same judgment-debtor ” — Decree 

against Hindu father—Decree against father and 

sons—If against same judgment debtors. 

Where there, is a decree against a Hindu father 
and there is also a decree against the father and 
sons, and where it is admitted that the property 
from which the assets are realised by the sale 
was the property of the joint family 01 which 
the father and sons are undivided members, ^the 
decrees must be held to be decrees against ‘ the 
same judgment-debtors” for purposes of S. 73, 
C. P. Code. ( Venkataramana Rao , 7.) Ramayya 
v. Rangaraju. 1937 M.W.N. 239=170 I.C. 883 
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—10 R.M. 253=45 L.W. 501=A.I.R. 1937 Mad. 
504=(1938) 1 M.L.J. 325. 

- S. 73—“ Same judgment-debtor”—Decree 
against party personally—Separate decree against 
him as heir of another—If against same judg¬ 
ment-debtor—Rateable distribution. 

If a decree is obtained against a man as heir of 
a deceased person and another decree is obtained 
against him in his personal capacity, the two 
decrees are against the same judgment-debtor 
•within the meaning of S. 73 of the Code of Civil 
Procedure. Consequently, if one of the two 
decree-holders takes out execution and assets are 
realised, the other is entitled to rateable distri¬ 
bution. ( Nasim Ali and Henderson, JJ.) 
Hf.mendra Nath Ray Chowdhury v. East 
Bengal Commercial Bank. 63 Cal. 923=162 I 
C. 702=8 R.C. 648=40 C.W.N. 570=A IR* 
1936 Cal. 210. 

S. 73 — ll Same judgment-debtor” — Inter¬ 
pretation-One decree against manager of joint 
family—Another decree against members of 
family and against family property—Whether 
both decrees are against same judgment-debtor. 

A literal interpretation should not be given to 
the word “judgment-debtor ,, in S. 73, C P. 
Code. Where therefore person is sued as family 
manager it must be taken that he represents all 
the members of the family (even if consisting of 
tather and sons) and they are constructively 
parties to the suit and hence must be deemed to 
be judgment-debtors for the purpose of the suit. 
A decree obtained against two persons eo nominee 

as members of the family and as against family 

properties and another decree obtained against 
one of them as a manager of the joint family are 

2 ftw fo 5f agam . st judgment-debtor 

M h ^ e 73 ' C P Code - A.I.R. 

1936 Mad. 40, Foil. ( Venkataramana Rao, J.) 

bWAMlNATHA AyYAR V. SAIVU ROWTHAN. 160 I 

oao ~A 665: =43 L.W. 624=1936 M W 

N. 343=A.I.R. 1936 Mad. 123. 

—-—-S. 73 —'Same judgment-debtor”—Meaning 
vf—Decree against person during his lifetime— 
Decree against his legal representative after his 
■death—If against same judgment-debtor—Ratea¬ 
ble distribution. 

A decree against a person during his lifetime 
and another decree against his legal representa¬ 
tive after his death are not decrees against the 
"same judgment-debtor” for purposes of S. 73, 
CP. Code, though both are capable of execution 
against the same estate. The expression “same 
judgment-debtor” cannot be construed as if the 
section provided that decrees capable of execu¬ 
tion against the same estate must result in the 
assets being rateably distributed amongst all the 
decree-holders. {Barlee and Tyabji, JJ.) Chuni- 
lal Rai Chand v. Broach Urban Co-operative 
Bank. Ltd I.L.R. (1937) Bom. 795=172 IC 
92=10 R B. 249=39 Bom.L.R. 815=A I R 

1937 Bom. 461. * ' 

--S. IZ—^Same judgment-debtor”—Several 

judgment-debtors—Some of them only com¬ 
mon . 

For rateable distribution it makes no difference 
in law that the parties are two in one case and 
three in the other so long as the same share of 
the two parties, who are common in both decrees 
is sought to be attached. Hence where there is 
decree by a decree-holder against three persons 


AND 
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and another decree-holder obtains a decree 
against two of them and a sale is held in execu¬ 
tion of his decree, former decree-holder is 
entitled to rateable distribution in the sale 
proceeds. {Ram Loll, J.) Fateh Din Diwan 

Chand 181 I.C. 22=11 R.L. 761=A.LR. 1938 
Lah. 801. 

T ~~ S. 73 —‘Same judgment-debtor” —X obtain¬ 
ing decree against firm by surviving summons on 
two persons as partners — Y obtaining another 
decree against these two and three others indivi¬ 
dually— Y bringing certain properties to sale in 

execution Right of X to get rateable distribution 
of sale proceeds. 

X obtained a decree against a firm by serving 
summons in the suit against two persons as 
partners ot that firm. Y obtained another decree 
against these two persons and three others indi¬ 
vidually and attached certain properties in 
execution and brought them to sale. Before the 
properties were actually sold, X applied for 
rateable distribution of the sale proceeds. 

Held, that the decree of X against the firm 
was in effect a decree against the two partners 
individually and consequently they were the 
common judgment-debtors in the two decrees 
and X was, therefore, entitled to get rateable 
distribution of the sale proceeds. {Bartley and 
Nasim Ali, JJ.) Radha Kanta Pal v. Pulin 
Krishna Pal. 177 I.C. 812=11 R.C. 277=42 
C.W.N. 310=A.I.R. 1938 Cal. 316. 

“ Ss. 73 and 63— Same property of judg¬ 
ment-debtor attached by two Courts of same 
grade and sold by one—Right of decree-holder in 
other Court to rateable distribution. 

S. 73 is to be read together with S. 63. Where 
the property of. a judgment-debtor has been 
attached by two Courts of the same grade but 
the property has been sold by one of them, the 
proceeds so received shall be deemed to have 
been received by it on behalf of all the Courts in 
which there have been attachments in execution 
of the decrees, prior to the actual receipt of the 
assets, and the decree-holders in all such Courts 
are entitled to rateable distribution under S. 73. 
In such cases no application for execution is 
necessary to be made to the Court which held the 
assets, before the receipt of the assets. {Tek 
Chand , /.) Simla Banking and Industrial Co., 
Ltd v. Indo Swiss Trading Co., Ltd. 179 I.C. 

? 7 € L~i c 1 . R - L * 556 = 4 1 PX.R. 91=A.I.R. 1938 
Lah. 754. 

„ ^ 73 Scope—Claim by secured creditor — 

Order for rateable distribution—Pozuer of Court 
to make. 

It is clearly contemplated by S. 73 that an order 

tor rateable distribution can be made even when 
one or more of the decree-holders is a secured 

credUor and special pr°vi s ions are embodied in 

the section for the purpose of dealing with their 
claims. .{Almond, A.J.C.) Hem Raj v. Balu 
Ram & Sons. 160 I.C. 892=8 R. Pesh. 134= 
A.I.R. 1936 Pesh. 52. 

~ /"? 937 *— $ c °P e —7/ affected by Amending Act 

The amendment of S. 60 by S. 3 of Act IX of 
1937 does not affect the provisions of S. 73. Thus 
a decree-holder has still a right under S. 73 to 
come in for a share in the rateable distribution 
of salary attached under a decree, though his 
suit in which the decree is obtained may have 
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been brought after June, 1937. (Lobo, J.) 
Kewalmal v. Rodrigues. 176 I.C. 682=11 RS. 
31=A.I.R. 1938 Sind 144. 

~S. 73—Scope—If controlled by S 63. See 
C. P. Code, ^Ss.^63 and 73. 71 M.L.J. 328. 

— S. 73— Scope — If exhaustive — Power of 

Court apart from section to allow rateable distri¬ 
bution. 

Where the parties are not entitled to claim 
rateable distribution under S. 73, C. P. Code, by 
reason of the fact that none has applied for 
execution before the date of receipt of assets, to 
the Court having the custody of the assets, but 

all the same have made attachments, the attach¬ 
ment does not create any lien in favour of any of 
them, and the Court holding the assets can divide 
“je same amongst all of them pro rata. ( R.C. 
Mitter,J.) Kusum Kumaiu Df.vi v. Gayanath 
Pramanick. 166 I.C. 814=9 R.C. 587=A I R 
1936 Cal. 390. 

- S. 73 (2)— Remedy — Order that decree- 
holder is not competent to apply for rateable 
distribution—Remedy of decree-holder. 

An order that a certain decree-holder is not 
competent to mike an application for rateable 
distribution under S. 73, C. P. Code, is final and 
is not appealable by him. He has his remedy by 
instituting a suit against other decree-holders 
for getting a share in the assets. ( Thom and 
Rachhpal Singh, JJ.) Bf.hari Lal v. Ale Nadi. 
162 I.C, 349=8 R.A. 866=1936 A.W.R. 489= 

MM AHX.R. 429=1936 A.L.J. 559=A.I.R. 
1936 All. 626. 

-S. 73 {2)—Scope of. 

The terms of sub-S. (2) to S. 73, C. P. Code, are 
wide enough to cover a case where the plaintiff 
claims that he is entitled to all the assets in the 
custody of the Court and that the defendant, who 
claims and obtains rateable distribution, is not 
entitled thereto. ( Collister, J.) Lal Singh Vayal 
v Tiwa Nand 184 I.C. 589=12 R.A. 253=1939 
A.W.R. (H.C.) 427=A.I.R. 1939 All. 545. 

-S. 73 ( 2 )— Sale in favour of decree-holder 
purchaser confirmed—Prior applications by other 
creditors for rateable distribution not disposed 
°f—Remedy of latter. I 

A creditor in execution of his decree sold land 
01 his judgment-debtor and purchased it himself 1 
but he made no depo'it in connexion with the sale. ' 
ide set off the sale money against his debt. Prior ! 
to the sale three applications for rateable distri¬ 
bution had been put in by other creditors. The 
sale was however eventually confirmed without 
the applications for rateable distribution having 
been disposed of. 

field, that any remedy open to other creditors 
for rateable distribution was by a separate suit 1 
under S. 73. ( Almond , J.C A Sukh Raj Shah 
V. Pir Gauhar Shah. A I.R. 1940 Pesh. 36. 

S. 73 (2 )—Suit under — Limitation. 

A-suit under S. 73 (2). C- P Code, to compel 
refund of money wrongly distributed is not gov¬ 
erned by Art. 11 of the Limitation Act. To an 
order denying rateable distribution no conclu¬ 
siveness is attached by law such as is done in the 
case of a claim order by O 21, R. 63. A suit 
under S. 73 (2) may therefore be brought within 
three years of the actual distribution. ( Varada- 
charxar and Mockett, JJ.) Somasundaram Chet- 
tiar v . Alamelu Achi. 1937 M.W.N. 480. 
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-S. 73 (2) — Suit under—Power to award in¬ 
terest prior to suit. 

A suit under S. 73 (2) is in substance one in 
which the plaintiff claims to be placed in the same 
position in which he would have been placed had 
the Court which originally dealt with the applica¬ 
tion for rateable distribution not made a mistake, 
and it is governed by the principle that it is the 
duty of the Court “to take care that the act of 
the Court does no injury to any of the suitors/' 
The Court has therefore power in such a suit to 
award interest even prior to suit. ( Varadacha - 
riar and Mockett, JJ.) Alagappa Chetttar v. 
Somasundram Chettiar. 1937 M.W.N. 465 (2). 

—-—S. 73 (3)— Decree in favour of Crown — 
Priority. 

When the Crown and a private individual both 
execute their decrees against the same judgment- 
debtor and seek to be satisfied out of the same 
fund, the rules as to rateable distribution laid 
down in S. 7 3 (1) do not apply and the decree in 
favour of the Crown has priority. In such cases 
it is not necessary for the Crown or its represen¬ 
tative to attach the fund before claiming pay¬ 
ment. A pauper appeal filed by the judgment- 
debtor from a decree passed against him was 
dismissed and he was ordered to pay the amount 
of Court-fees. In the execution application of the 
decree-holder, the house of the judgment-debtor 
was sold and the sale proceeds deposited in 
Court. Before the sale, however, the nazir app¬ 
lied for execution of the appellate decree for 
recovering the amount of court-fees but the 
application was subsequently withdrawn. When 
the decree-holder applied for taking out the 
amount deposited in Court, the nazir appeared 
and claimed priority and subsequently made a 
formal application under O. 21, R. 11 for execu¬ 
tion of the appellate decree asking for the attach¬ 
ment of the amount lying in Court. No order 
was passed on this applicatian but in the execu¬ 
tion proceeding started by decree-holder the 
Court passed an order that the Crown had a 
prior right for the satisfaction of the amount of 
Court-fees and directed that the amount deposi¬ 
ted be paid over to the nazir : 

Held, that the order was proper as even in such 
circumstances the Crown had priority over the 
decree-holder in respect of the amount of Court- 
fees. (Tek Chand, J.) Muni Lal v. Diwan 
Chand. I.L R. (1940) Lah. 124=186 I.C. 590= 
12 R L. 402=42 P.L.R. 96=A.I.R. 1939 Lah. 
488. 

- S. 73 (3) and O. 33, Rr. 10 and 13— Scope 

and effect of—Pauper suit—Portion of Court-fee 
ordered to be paid by defendants—Sale of defen¬ 
dant’s Property in execution of another decree 
against them—Right of Government to recover 
Court-fee from out of sale proceeds—Crozvti 
debts — Priority. 

There is nothing in the Code of Civil Procedure 
which precludes the application of the doctrine 
that in respect of decree debts, the Secretary of 
State is entitled to invoke the doctrine of priority 
of Crown debts. Where in a pauper suit the defen¬ 
dants are ordered to pay to the Government a 
portion of the Court-fee that would be payable by 
the plaintiff, and the properties of the same defen¬ 
dants are brought to sale by a third party in 
execution of a decree for money obtained by him 
against them, if an application is made on behalf 
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of the Government that out of the sale proceeds 
the amount directed to be paid as Court-fee in the 
pauper suit may be paid in preference to the claim 
of the third party decree-holder, the application 
must be allowed, because the Government is enti¬ 
tled to recover the Court-fee out of the sale oro- 
ceedsby virtue of the cl aim being a crown debt. 
U. 33, k. It) does not have the effect qf restric¬ 
ting the right of the Government to the subject- 
matter of the pauper suit. S. 73 (3) refers to cases 
in which the Government is in the same position 
as any other decree-holder and its obvious inten¬ 
tion is that the Government is entitled to the 
benefit of the doctrine of priority. ( Varada - 
^artar,/.) Varad acha ri v . The Secretary of 

-a* t 872=162 I.C. 868=8 R.M. 1059 

—43L.W. 725=1936 M.W.N. 76=A I R 1936 
-Mad. 602=70 M.L.J. 601. ’ 

S. 75--Suit for specific movable properties 
Commission to ascertain their value—Power 

<0f C ~ UI £ *£ issue * See C. P. Code, 0.20, R. 10 
and O. 21, R. 31 and 75. 44 C.W.N. 304. 

S. 79 —Suit under—Duty of Government 
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'before instituting. 

The Government while filing a suit through the 
Secretary of State against a private person should 
^not regard itself as standing in the same position 

thnn?H 1 , ya - e f 1 ii, gan -- I S: the pubIic interests, it 

^should msjst that its officers should take upon 
themselves a due share of responsibility in satis- 

^ mSC V u S th u 1 t r e aIIe & ati ons on which 
the suit is sought to be founded are reasonably 

madf^hv n0t b f ,ed a ^ ay by empha tic assertions 
made by private parties or even by their offer of 
indemnity as to costs. (Varadachariar. J.) Sec- 

Narayana Ayyar. 1937 M. 
—169 I.C. 597=10 R.M 71—46 L, W 

.178= A I R 1937 Mad - 523=(1937) 2 6 MXj: 

— —-S. 80 --Applicability—Absence of notice if 

Tt jf 

The requirement as to notice under S 80 of the 
>C. R. Code applies to all cases in which the Sec¬ 
retary of State is a defendant. Absence of such 

* n ° tlce e " taiIs ******* of the wffiole suit, irres- 
° f ex J s ? en S e °J other defendants. In 
such a case the plaint is defective and should be 
rejected as a whole under O. 7, R. 11 (d), C P 
Code. Such a course is preferable to dismissal' of 
the suit. (Rowland, J.) Baldeo Prasad v. Sukhi 
Singh. 174 I.C. 358=10 R P. 500=4 B R 435 

=1937 P.W.N. 694=18 Pat.L T 921-AIR 
.1938 Pat. 127. A1R * 

—- S. 80 Applicability—Good faith on part of 

officer—If material. 

S. 80, C. P. Code, which extends the period of 
limitation by two months applies whether an 
•officer acts in good faith or bad faith. {Davis, J 
C % and Haveliwala , A.J.C.) Udharam Vassan- 
mal v. Grahams Trading Co., L*td. 32 SLR 
|06=172 I.C. 622=10 R.S. 17l=A.I.R. 1937 

-S. 80—. Applicability—Mortgage suit—Some 
of the properties mortgaged to Secretary of State 
under Land Improvement Loans Act—Secretary 
of State impleaded as party defendant—Notice of 
suit—Omission to serve—Effect of—If fatal. 

S.80, C. P. Code, applies to all forms of suit 
and whatever the relief sought. The section is 
■express, explicit and mandatory and admits of 
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no implications or exceptions. Where a suit is 
ftJedfor sale in enforcement of a mortgage to 
hich the Secretary of State for India in Council 
is a party as being a mortgagee of some of the 
properties under the Land Improvement Loans 
Act. notice under S. 80, C. P. Code, is necessary 
and in the absence of such notice the suit must 
bed.smissed as against him. (Pandrang Row 
and. Kmg . //.) Secretary of State for India v 
Rangaswami Naidu. 182 I C 767—1? r iJr 

1938 s£ 

j • -J 4 S0 ~:4?P tca bihty — 'Public Officer’— 

^f*^$e?eV$r liVt S ° Ciety ~ Suit gainst 

A liquidator who is appointed by the Registrar 
of Co-operative Societies to liquidate a private 
Co-operative Society is not an officer in the 

Government and is not a “public 
officer within the meaning of S- 3 (17) and P S. 80, 

• C 5 de and , a su , ll: against him cannot be 
defeated on the plea that no notice was given as 
requtred by S 80, C p . Code. (Pandralg Ro£ 
and H or will, JJ .) Govinda Chettiar v. Uttu- 

foln A iir S?tr PE ^ IVE SociETY - 52 L.W. 131 = 
1940 M.W.N. 782=(1940) 2 M.L.J. 241. 

_ . TL 80 ~~ applicability—Receiver — Suit 

NoTeLNecessf,y y ° f ^ Ms P ° SSeSsi ° n ~ 

suhlf^T’hi'~ Th m Ugh 3 r . e £? iver appointed in a 
I l r D r i officer within the meaning of 

o. eu, l. R. Lode, non-payment of royalty by the 

L e n e or e /n ln ffi reSP i eCt .°, f the l J and ? in h is possession 
is not an official act done by him. S. 80, there¬ 
fore, does not apply to a suit against the receiver 
tor royalty arising out of an individual or a 
private contract between him and the plaintiff. 

Smrw n!l n” d Chatter W JJ.) jYorr Prasad 
I d ^ Samuel Henry Seddon. 

19 Pat . 433=A.I,R. 1940 Pat. 516. 

——S. %0—Applicability and scope—Secretary 
of State impleaded as pro-forma defendant with¬ 
out any claim for relief—Notice of suit—Neces- 
sity. 

S. 80 of the C. P. Code is clear and peremptory 
that notice must be served on the Secretary of 
Mate as a condition precedent to the institution 
of a suit against him. although he is impleaded 

reHpf aS i* a Pr ? f° r ”J a defei ? dant a «d although no 
relief is claimed as against him. The section 

apphes to all suits in which the Secretary of 

,nv ri1i m f ade a i Party , defendant > whether or not 
any relief is claimed against him. (Agarwala 

and Varma, JJ.) Secretary of State for India 
v. Amarnath. 15 Pat. 353 —161 TP ^on © 

R. P 467=1936 P.W.N 206=T7 Pat LT Tsf- 

A.I.R. 1936 Pat. 339. 15Z — 

7 S - 8 °— Compliance—Notice of suit—Suit 
by manager of Court of Wards on behalf of 

^stntl °P C i°J irt ? gain , st ex ~Receiver of Ward's 
estate—Postal acknowledgment giving sender's 

name and address as manager , Court of Wards , 

e * c ‘ If sufficient compliance. 

The defendant was a former Receiver of an 

estate which belonged to certain minors and 

which was subsequently taken over by the Court 

of Wards. The manager of the Court of Wards 

by registered post a notice of suit under 

S. 80, C. P. Code. It was addressed to the ex- 
Receiver and sent by the manager of the Court 
of Wards as next friend of the minors and in the 
postal acknowledgment sent along with the notice 
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the sender’s name and address was given as 
manager, Court of Wards, etc 

Held, that the postal acknowledgment contained 
a sufficient description of the address of the ; 
manager of the Court of Wards, and that there 
was a substantial compliance with S. 80, C. P, 
Code, and that the notice was not defective by 
reason of there having been no precise descrip¬ 
tion or statement of the places of residence of 
the minor plaintiffs. {D. N. Milter and Patter¬ 
son, JJ.) JJaidya Nath Roy Chowdhury v. Ram 
Chandra Banerjee. 41 C.W.N. 92. 

-S. 80 —Compliance — Notice under — Essen- 1 

tials of validity—Statement of cause of action. 

To state a cause of action it may be sufficient 
to give a legal description by which a particular 
cause of action is known, such as. damages for 
breach of contract, and damages for negligence. 
Where a notice, after stating that the plaintiff 
has been served with a notice by the Deputy 
Magistrate purporting to act for the District 
Magistrate, under S. 15 (4) of the Police Act, 
making a demand of a certain amount of money 
as an apportioned amount payable by him for the 
upkeep of additional police force, proceeded that 
my client asserts that the assessment of costs 
against him is illegal and ultra vires and secondly 
the sum assessed is too high. 

Held, that the notice did sufficiently comply 
with the requirements of S. 80, C. P. Code, and 
that there was a sufficient indication of the cause 
of action for the suit contemplated. (IVort and 
Varma, JJ.) Srinivas Mull v. Secretary of 
State. 17 Pat. 345=178 I.C. 571=11 R.P. 
273=5 BR. 116=A.I.R. 1938 Pat. 556. 

-S. 80 —Different causes of action united in 

suit—Suit bad for want of notice in regard to one 
of them—Entire suit, if liable to be dismissed. 

It is quite true that if two or more causes of 
action are united in one suit and with regard to 
one of them the suit fails for want of notice 
under S. 80 there is no reason why the entire suit 
should be dismissed. But where in a suit against 
a person for declaration of title to certain pro¬ 
perty the receiver of that property is added as 
party and there are definite allegations against 
him of collusion with that person in granting 
rent receipts and setting up a cliim to possession 
in the disputed property and the defence of both 
the defendants in answer to the plaintiff’s claim 
is identically the same, it is not possible to sever 
one part of the case from the other. ( Mukher- 
jea and Roxburgh, JJ.) Bhuran Mohini v. 
Biraj Mohan. 186 I.C. 584=12 R C. 495=44 
C.W.N. 74=A.I.R. 1940 Cal. 1. 

-S. 80— Notice — Contents—Alternative claim 

not mentioned—If can be claimed in suit. 

An alternative and a lesser claim which is not 
mentioned in the notice under S. 80 cannot dero¬ 
gate from the plaintiff’s right to have the suit 
tried on the issue which is claimed in the notice. 

( Grille , J.) Secretary of State v. Nagorao 
Tanko. I.L.R. (1939) Nag. 206=179 I.C. 711= 
11 R.N. 313=A.I.R. 1938 Nag. 415. 

--S. 80 —Notice of suit—Cause of action — 

Description of—Claim in notice for larger amount 
—Suit for smaller amount — Notice, if invalid or 
defective. 

All that a notice under S. 80, C. P. Code, 
should contain is a statement of the cause of 
action, meaning thereby the bundle of facts on 
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which the claim of the plaintiff or plaintiffs is 
founded. Where a claim is made in the notice 
for a larger amount of money as due from the 
defendant, the fact that in the suit the claim is 
reduced to a smaller amount does not change the 
cause of action for the suit or render the notice 
invalid, especially when the notice recites the 
circumstances under which the claim is made 
and when the reduction does not operate to the 
prejudice of the defendant but operates to his 
benefit. Though the notice should in every case 
state with precision the cause of action, the mere 
reduction of the claim does not make the notice 
defective. ( D . N. Mitter and Patterson , //.) 
Baidya Nath Roy Chowdhury v. Ram Chandra 
Banerjee. 41 C.W.N. 92. 

-S. 80 —Object of. 

S. 80 was intended to afford protection to 
officials against personal responsibility for official 
acts. If it is sought to make an officer personally 
liable for certain acts done or purporting to be 
done by him in his official capacity it is essential 
before a suit is commenced that there should be 
a notice served upon him under S. 80. The object 
of the notice is to give him an opportunity to 
reconsider his position with regard to the claim 
and to make amends or settle the claim if he is so 
advised. {Mukherjea and Roxburgh, JJ.) Bhu- 
ban Mohini v. Biraj Mohan. 186 I.C. 584=12 
R.C. 495=44 C.W.N. 74=A.I.R. 1940 Cal, 1. 

-S. 80 —Object of notice — Contents — Inter¬ 
pretation—Rule as to. 

The object of giving two months’ notice to the 
Government, which is prescribed in S. 80, is to 
give Government sufficient warning of a case 
which is about to be brought against it, so that 
Government may, if it so wishes, compromise the 
case, or afford restitution if it considers that the 
restitution is due, without recourse being had to 
a Court of law in which Government might be 
mulcted in costs. It is necessary to import a 
little commonsense into notices under S. 80. The 
Court should look at the wording of the notice 
and interpret it in the light of commonsense. It 
is not necessary for the plaintiff to state in his 
notice the full details of his claim, When the 
object of the notice is plain and is achieved, and 
there has not been any violation of the spirit and 
intention of S. 80, the notice should be treated as 
valid notice. ( Grille, J.) Secretary of State 
v. Nagorao Tanko. I.L.R. (1939) Nag. 206= 
179 I.C. 711=11 R.N. 313=A.I.R. 1938 Nag. 
415. 

-S. 80 — Official Assignee — Suit against, in 

respect of release of an insolvent's right — Notice, 
if necessary. 

\Vhcre a suit was brought against the Official 
Assignee for damages for breach of a covenant 
of title contained in a deed of release executed 
by the Official Assignee in respect of an insol¬ 
vent's interest in a property, on a plea that the 
suit is bad for absence of notice under S. 80, C. 
P. Code. 

Held, that notice under S. 80, C. P. Code, was 
not necessary, as the Official Assignee in execut¬ 
ing the deed of release was not doing an act in 
his official capacity and further the suit was not 
against him in respect of any act done by him in 
that capacity. {Leach, C. J . and Varadachariar, 
J.) Official Assignee of Madras v . Vedanara- 
yana Naicker. 177 I.C. 579=47 L.W. 46=11 
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R.M. 348=1938 M.W.N. 10=A I.R. 1938 Mad 
22l=(1938) 1 M.L.J. 92 

-j— S. 80 —Official Receiver — Notice—Necessity 

Obiter. S. 80, C. P. Code, applies to all forms 

of , 1 actlo J 1 and to f a11 kinds of relief as against a 
public officer, and a suit against an Official Recei¬ 
ve^ is, therefore, liable to be dismissed if no 
notice was served on him under the section. 

, /.) A SIA Khatun v. Amarendra Nath. 
44 C.V/.N. 586=71 C.L .J. 594. 

~ 7 s - 80—• Official Receiver—Right to notice— 

Rival claims by Official Receiver and other credi- 
t0 rs-—Interpleader suit by debtor—Official Recei¬ 
ver if entitled to notice under S. 80. 

Where a certain amount due under a promis¬ 
sory note is claimed by the Official Receiver and 
by certain assignees of the note, and the debtor 
hied an interpleader suit and where the Official 
Receiver raised a plea that he ought to have been 
given notice under S. 80 C. P. Code, it was held 
that the mere setting up of a claim to property on 
behalf of the estate which a Receiver represents 

? 0U v^ , not i con sidered to be an act purporting 
to be done by a public officer in his official capa¬ 
city so as to attract the application of S. 80, C. P. 
Code. (Niyogi J.) Narayanchandra v. Sur- 
endranath I.L.R (1939) Nag. 200=178 I.C. 

Nag~44?' N ‘ 240=1938 N L -J- 264=A.I.R. 1938 

- -S. 80 and Registration Act, S. 77 —Official 

Receiver Suit under S. 77, Registration Act 
against receiver m insolvency—Notice, if neces- 

sciT^y » 

Where on the refusal of a District Registrar to 
register a document executed by a receiver in 
insolvency acting under the orders of the District 
Court and a suit is filed against him under S. 77 
Registration Act, the receiver cannot plead 
that he is entitled to notice under S. 80, C. P. 
Code. The cause of action is no doubt theaction 
oi a public officer in refusing to register the 
document, but the public officer is the District 
Registrar and the suit is not brought against him 

i ece r ve / and as such no notice 
under S. 80, C. P. Code, is necessary. Further 

the Registration Act is a ‘special law’ and S. 80, 
C ; f • Code, will not apply in view of the provision 
of 30 days limitation, under S. 77 of the Registra¬ 
tion Act, as the period of 30 days is less than the 
2 months provided by S. 80, C. P. Code. ( Bennet 
and Verma, //.) Sultan Ahmad v. Gohar Be- 
gam. 186 I.C. 505=12 R.A, 400=1939 ALT 

W^fii 939 A WR * ( HC *> 878=A.I.R. 1940 
All. 108. 

---Ss. 80 and 2 (17) —Public officer — Receiver. 

It is the duty of a receiver to take charge of 
the properties in suit on behalf of the Court. He 
exercises his functions under the supervision and 
control of the Court and is remunerated under 
its orders. He can thus be deemed to be an 
officer of a Court of Justice whose duty it is to 
take charge or dispose of any property within the 
meaning of S. 2 (17) ( d). Even if he is not an 
“officer” he is clearly a person especially autho¬ 
rized by a Court of Justice to perform such 
duties and therefore a public officer. ( Mukherjea 
and Roxburgh, JJ.) Bhuban Mohini v. Birat 
Mohan. 186 I.C. 584=12 R.C. 495=44 C.W N 
74=A.I.R. 1940 Cal. 1. 


AND 
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— Ss. 80 and 2 (17) (g) and (h )— 1 'Public 
officer Court of IVards manager. 

A manager of an estate appointed under the 

provisions _ of the Court of Wards Act 1879 is 

??7w p -v Ub i 1C 5^£ e j with in the meaning of S, 2 
07) (g),C. P. Code, but is a public officer within 
the meaning of S. 2 (17) (/,), C. P. Code, being an 
officer in the service of the Government. He is 

S 80 r e p e r H led V°^ he , bene r fit °J a notice under 

n A Q C ‘ u Code ' ( Ed 9j e y> L) Goicul Chandra 
Das v. Manager of B. M. W. Estate ITT? 

(1940) 1 Cal 73 = 188 I.C. 637=13 RC 13—« 

C.W.N. 1212=A.I.R. 1939 Cal. 720 43 

——Ss. 80 and 2 (17) (h )-Public officer— 

Liquidator of a co-operative society appointed 

under S. 42 of the Co-operative Societies Act _ 

Suit against under 0.2\,R. 63— Notice—Neces¬ 
sity. 

The liquidator appointed under S. 42 (1) of the 
Co-operative Societies Act is appointed by Go¬ 
vernment and performs public duties and hence 
he is an officer in the service of Government 
when acting as liquidator and is therefore a 
public officer as defined in S. 2 (17) (/,) r p 
Code In a suit under O. 21, R. 63 against such 
‘^u'dator notire should be given as required by 
7 p Code. ( Pollock , J.) Liquidator of 
the Society, ^ an oakeda Kalan & Co. v. Ayodh- 
ya Prasad. 182 I.C. 514=12 R.N 8=1939 NT 
J. 215=A.I.R. 1939 Nag 232 39 NL - 

n .-S. 8o_"p u bl ic officer” Wakf property— 

Dispute between Mutwallis-District Judge ap¬ 
pointing defendant to collect rents-Suits against 
him by Mutwalli—Notice, if necessary f See 

1936 R A A LJ. 1U2 ReLIG10us Trusts Act, S. 7. 

— S. 80 Scope Mandatory nature of—Com- 
phance — Requirements. 

The provisions of S. 80, C. P. Code, are manda¬ 
tory and contain a clear and unqualified prohibi¬ 
tion upon the institution of suit without the. 
statutory notice. It is no. in the public interest 
that the provisions as to notice can be waived at 
the whim of the officer concerned. Where then, 
is an averment in plaint that a notice under S sn 
is sent to the officer concerned, the averment is 
not in compliance with S. 80 as the words ‘deli- 
vered or left are not used as provided by S80 
(Davis. J C and Haveliwala, A.J.C .) GanoT 

RAM AND RUPCHAND & Co V Srrf?E-r a N ° A ~ 

State. 32 S.L.R. 67=172 I C 722-ln rT 
=A.I.R. 1937 Sind 291. 10 R.S. 184 

——-S. 80— Scope— Suit against two persons— 

asagains't^ther-'SfeftendV^ ° nl >~ L ™‘°tion 
j ohyt 1 tort-fe S ^ors° and ai one C of S thenT^reqifires 5 ^! 

pefiodof L S 'm-’ C , P ' Code ’ whicl > extends the 
£frr!°+-° f imitation by two months as against ' 

as ae-affi^f h* fU* caRu ^ at ed in the same manner 
as against both even though notice under S. 80 is 

r t0 , the other tort-feasor. {Davis, /. 

C. and Haveliwala, A. J. C .) Udharam Vassan- 

^Grahams Trading Co., Ltd. 32 S.LR 

1 c 622 = 10 RS - m=xi.R. ,i9» 

— ——-S. 80 —Strict compliance with—Necessity _• 

Notice to Registrar, Co-operative Societies _ Pro¬ 
per service — Test. u ~ 

The provisions of S. 80, C. P. Code, are imoer- 
ative and must be strictly complied with. Where 
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a notice to the Registrar of Co-operative Socie¬ 
ties was sent by post through the Secretary of 
the Central Co-operative Bank, unless it is 
proved that it was as a matter of fact conveyed 
to the Registrar, it cannot be taken to be a proper 
service of the notice. ( Janies , J.) Registrar, 
Co-operative Societies v. Ramkishun Mandar. 
177 I.C. 709=5 B R. 13=11 R.P. 180=A.I.R. 
1939 Pat 32. 

-S. 80 —Suit against estate in hands of recei¬ 
ver — Notice , if necessary. 

No estate vests in the receiver by virtue of his 
appointment. He collects rents or profits, income 
or capital on the title of the persons who are par¬ 
ties to the suit and he defends the suit because of 
the powers given to him by the Court under 
O. 40, R. 1 ( d ). In cases when no relief is claimed 
against the receiver personally and the suit is 
really against the estate which does not vest in 
the receiver, but which is held by him under 
orders of the Court who made the appointment, 
the suit cannot be said to be one against the 
receiver within the meaning of S. 80. In other 
words, S. 80 contemplates a suit against the 
receiver which seeks to make him personally 
liable for acts, done or purporting to be done by 
him in his official capacity and it does not contem¬ 
plate a case where a suit for possession is brought 
against the owners of the estate in respect of 
■which he has been appointed a receiver and which 
suit he has got to defend under powers conferred 
on him by the Court. In such cases it is un¬ 
doubtedly necessary to take the leave of the Court 
■which appointed the receiver before the latter 
can be made a party to the proceedings and that 
is on the principle that interference with the 
possession of the receiver without leave would 
amount to a contempt of the Court whose officer 
the receiver is. But there is no necessity to serve 
upon him a notice under S. 80. ( Mukhcrjea and 

Roxburgh , JJ.) Bhuban Mohini v. Biraj Mo¬ 
han 186 I.C. 584=12 R.C. 495=44 C.W.N. 74 
=A.I.R. 1940 Cal. 1. 

-S. 80 —Suit against Official Receiver of 

estate for arrears of rent — Notice—If neces¬ 
sary. 

In a suit against an Official Receiver of an 
estate for recovery of arrears of rent notice 
under S. 80 is not necessary as omission of recei¬ 
ver to pay rent is not an act purporting to have 
been done by him in his official capacity. ( Nasim 
Ali and Remfry, JJ.) Debendra Nath Roy v. 
Official Receiver. 174 I.C 576=10 R.C. 716= 
65 C L.J. 561=A.I.R. 1938 Cal. 191. 

-S. 80 —Suit against receiver — Notice , when 

necessary. 

Although a receiver is a public officer, in the 
case of a suit against him it is only where the 
plaintiff complains of some act purporting to 
have been done by him in his official capacity 
that notice to him under S. 80, C. P. Code, is 
enjoined. Where the plaintiff makes no such 
complaint but simply impleads him in the suit 
.in his capacity as a receiver in possession of 
some of the properties in suit, no notice need be 
given to him under S. 80, C P. Code (Derby¬ 
shire, C.J. and D. N. M it ter, JJ.) Haridas Chat- 
tertee v. Monmotho Nath Mullick. I.L.R. 
(1937) 2 Cal. 265=41 C.W.N. 322. 

-S. 80 —Suit against receiver for arrears of 

rent — Notice, if tieccssary. 


j C. P. CODE (1908), S. 85. 

No notice under S. 80, C. P. Code, is necessary 
for the institution of a suit against a receiver 
for recovery of arrears of rent. The omission 
of the Receiver to pay rent is not an act purport¬ 
ing to have been done by him in his official capa¬ 
city. (Nasim Ali and Remfry, JJ.) p URNA 
Chandra Sarkar v. Official Assignee, High 
Court. Calcutta. 174 I.C. 576 = 10 R c 716— 
65 C.L.J, 561=A.I.R. 1938 Cal. 191. 

-S. 80— Suit attacking sale by Official Recei¬ 
ver-Notice to Official Receiver—If necessary 
Where the plaintiffs instituted a suit for decla¬ 
ration that the sale carried out by the Official 
Receiver was invalid and ineffective as against 
them and impleaded him as a defendant. 

Held, that the Official Receiver was a necessary 

party to a suit of that nature and that the suit 

was not maintainable against him without notice 
under S. 80, C. P. Code. (Jai Lai and Abdul 
Rashid, JJ.) Havf.li Ram v. Jagan Nath 173 
I.C. 220=10 R.L. 416=39 P.L.R. 726=A I R 
1937 Lah. 386. * * 


“ S. 80— Suit within two months of notice — 
Dismissal—Fresh suit after two months on the 
same not ice—Ala intainability. 

The dismissal of a suit filed within two months 
from the date of notice under S. 80, C. P. Code, 
on the ground of the insufficiency of the notice is 
no bar to the maintainability of a fresh suit 
brought after the expiry of two months from the 
date of the notice. The second suit would be 
maintainable on the same notice. (D. N. Mitter 
and Patterson, JJ.) Baidya Nath Roy v. Ram 
Chandra Banerjee. 41 C W.N. 92. 

-—S. 80— Two notices—Suit filed before 

expiry of tzuo months from second notice—If 
premature. 

A suit brought after the expiry of two months 
from the date of service of the first notice but 

before the expiry of two months from the date 

of service of the second notice would not be pre¬ 
mature, if the second notice does not cancel or 
annul the first one, but merely amplifies it. (Sen, 
J.) Secretary of State v. District Board of 
Rangpur. 185 I.C. 454=12 R.C. 373=70 C L T 
126=A.I R. 1939 Cal. 758. ' 

7 “S. 85 Construction—Suit on behalf of 
Native State by person not duly authorised—Com¬ 
petency—Dismissal—Subsequent obtaining of 
authority pending appeal from dismissal—If cures 
defect and makes suit regular. 

The provisions of S. 85, C. P. Code, are speci¬ 
ally enacted for a privileged class of persons, 
such as a Sovereign Prince or a Ruling Chief, 
who are parties to suits or legal proceedings, and 
are subject to the rule of strict construction and 
must be rigidly followed. A suit instituted on 
behalf of a Ruling Prince or an Indian State by a 
person who is not an authorised agent under O. 3, 
R. 2, C. P. Code, and without the authority re¬ 
quired by S. 85. C. P. Code, is a defective suit and 
has to be dismissed. A subsequent authority ob¬ 
tained under S. 85 for the first time after the pre¬ 
sentation of an appeal upon the dismissal of the 
suit cannot cure the defect so as to make the suit 
a properly instituted suit. (IVassoodew and 
Indarnarayan, JJ.) Abdul Latif Gulam Nabi v . 
Jawhar State. I.L.R. (194(P Bom. 225=188 
I.C. 805=13 R B. 22=42 Bom.L.R. 262=A.I.R. 
1940 Bom, 172. 
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8S ~ 0rder signed h y Chief Secretary- 

th^™i er c date ? 2 ° th , June ’ 1935 ' and si Sned by 
Inn^Tf Secretary of the Punjab Government 

appomtmg a person to prosecute or defend all 

Kashn^fr cfif f *? f °r ?gamst the Jammu and 
Kashmir State unless it is revoked is valid even 

after the Government of India (Adaptation of 

Indian Laws) Order, 1937 . (Addison and Ram 

q 0// * ^ ah araja of Jammu and Kashmir v 
biALKOT Municipality. 184 I C 488 m—12 r‘ 

L. g 22 9 (1 )=42 P.L.R. 228=AJ 4 R 8 ig^Lah. 

7 '?* applicability—Insolvency proceed- 

cL f e 7 ~r°Jr V tT y f pe l ltion hy deht °r Of Ruling 
^ Q ba ^ er * l fi ca t e ' l f necessary. 

S. 86, C. P. Code, in terms applies only to suits, 

r£?r1? ann °- t — ma / e t. appllcable to insolvency pro¬ 
ceedings initiated by a petitioning debtor merely 

RuW°rv V hC faCt tbat a ^ ove ^eign Prince or 
Ruling Chief is one of the creditors. Aninsol- 

p e Hnr^ Petltl p n i- fi ed r^u y a debtor of a Sovereign 
ce .,? r ** ubn S Chief is, therefore, maintain- 
-able without the certificate mentioned in that sec¬ 
tion. (Nastm AH and Ran, JJ,) Madan Lal 

•IfVi? QdA UL '7 E t R ^ F T R r MpUR State. I.L.R. (1940) 
R.mocal 7 244. LJ - 316=44 CWN - 333 = A -I 

h 1 C ' edi " g * "»der 
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o IOA 10^ ; rr ’"*w****y 1 ruteeu 

r^p at ^ J 87 °f Companies Act. 
b. 00 , L.F. Code, does not apply to the nroceed- 
ings under S. 184 but applies to all the proceed- 

iPthp r>f r ? S ‘ and 18 ^ o£ tbe Companies Act. 
tbe Court makes an order under S. 184 of the 

Companies Act and places the name of a Native 

ttMkt of a Ke ? en K of an ind . e Pendent State upon 

Inflrr f • CO - nt , r . ,b “ tones » it does not thereby 
enforce a jurisdiction against that Native Prince 

R *? ent or President of the inde- 
State. The proceedings under Ss. 186 
and 187, however stand on a different footing. 

from*/™ Under S * * 86 £or payment of money due 
P er son can be made by the Court only in 

'£^L S o- V ^ e - re SUlt , to recover the amount would 

■be mamtamable and the Court cannot override 
the provisions of S 86, C. P. Code, by making an 
un j er o£ tbe Companies Act. No 

r^ er p :nder can be made against the Sove¬ 

reign Prince or the Ruling Chief at all, and no 

-question of any consent of the Governor-General 

in Council can arise, because such a case does not 

fall in any °f the three classes mentioned in sub- 

j 2 r Code. ( Sulaiman . C.J. Thom 

and Iqbal Ahmad , JJ.) Official Liquidators, 
Lehra Dun Musoorie Electric Tramway Co! 
Ltd. v. The President, Council of Regency’ 
Nabha State. 58 All. 742=166 I.C. 98=9 R a’ 

?n?^i 936 A11 - L R - 998=1936 A.W.R. 1059= 
1936 A.L.J. 1134=A.I R. 1936 All. 826 (F.B.). 

77 *^ s - 8b and 87 —Scope of—Suit in reality 

though not in form against sovereign prince— 

sH>U nCe cert *fi cate — Eff ec t — Waiver, if pos- 

Ss. 86 and 87, C. P. Code, relate to an important 
matter of public policy in India and the express 
provisions contained therein are imperative and 
must be observed. Where a suit was brought 
agamst the Gaekwar of Baroda State Railway 
through the Manager and Engineer in Chief—and 
the plaintiff admitted that it was owned and 
^managed by His Highness the Gaekwar and 

Q. D.—75 


C. P. CODE (1908), S. 89. 

where no certificate under S. 86, C. P. Code was 

that’th/lfail thC SUlt W3S decreed on ground 
hat the Railway was a corporation capable of 

bemg sued, lt was held that there was no evidence 
on record to support the contention that the Rail¬ 
way was a corporation and that it was direct/v 
contrary to the admission of the plaintiff. It was 

nnt i!ff hC d that - he suit was in reality though 

not n form a suit against His Highness the 
Gaekwar and if the judgment of the High Court 

Tesuft W H d to u st ? ndit might have far reaching 
results and might have the effect of nullifying the 

provisions of Ss. 86 and 87 of the C.P. Code Th* 

fact that the Railway was allowed to defend the 

suit on the merits could not amount to a waiver 

f privilege as the provisions of Ss. 86 and 87, C 
F. Code, are imperative, and having regard to the 
purpose which they serve, they could not be 

7 nn\ r SUCh a man r P er - (Sir Lancelot Sander ? 
son.) Gaekwar of Baroda State Railway v 

Haiiz Habib ul-Haq. 65 I.A. 182=1 L R M93 ?n 

All. 601=4 B.R. 524=10 R P C 262~1 q'4 aY 

l R 5 5ri 67 40 B J - 2 t 54 - 1938 p.w.Nrsllial i: 

L.K. 531—40 Bom.L.R. 811=19 Pat T T cooJ 

N 4 52l C ‘ M 481=1938 0.\\T 

O LI Ii«t?o~ 42 C W N 705=1938 
to tl LW - 753=1938 A.W R (PC) 

(P cf ’ 1938 P.C. 165=(1938) 2 M.L.J.ll 

» &S, 

e r X V ra M? US ‘° ,he Code and cannot be leg.di- 

“nce S 89 i °h 0 , V , e f °‘ 23 ,’ R ' 3 ‘ In other words, 

1S heI <l to apply, no reliance can be 
placed for any purpose on O. 23, R. 3. The onlv 

tfoTor if th‘ S r C , r l ° proCe , ed with the arbitra- 
tion, or H the Court supersedes the arbitration, 

a nnpfi ceed 4 .J VIth the hearin S of the suit or the 
appeal, as the case may be, on the merits, as 

required by para. 8 of the Second Schedule read 

with para. 19^ (Sale, J.) Sita Ram v. Harbans 

a“r R L ■ S1 ’=“ PJ -. R . «ss 

R 3 S. 89 “Any other law” — If includes 0.23, 

We”'in r s dS 89 a c P th r r i aw f ° r the time bein S in 
i,°m b;o9, C. P Code, cannot include 6. 23 

R. 3, C. P. Code. (Roberts C J Mvn /?« YJ 
Mosely, JJ.) Maung Hlay v. U Ge 1939 Ran/ 

ksgss ;?* 1 f «=as k .*&? 

zAfy si 

A VJh° th6 A a ™ %n 7' 89 in Andes O. 23, R. 3. 

Where during the pendency of a suit parties 

trafor m , e H° Sett,e 0Ut ° f Court through an arbi- 

rannn, an , a ' vard is made subsequently, it 
unrW b T recorded as an adjustment of the suit 
under a lawful compromise under O. 23, R. 3, C. 

r D e c j rds ' anJ ? ther law ’ occurring 
^ do not include the provisions 

t U. 23 ,, K. 3 But there is no conflict between 
S. 89 and 0. 23, R. 3. (Stone, C.J., Grille and 

t t S( A J , ' RAMDAYAL MuNNALAL V. SlIEODAYAL 

IX R. (1939) Nag 250=183 I.C. 128=12 R N* 
fi L 2) = 1939 N L -J- 228=A.I.R. 1939 Nag. 186 

^S. 89— Scope of—Whether covers all refpr 
ences to arbitration. J 
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C. P. CODE (1908), S. 91. , C. P. CODE (1908), S. 91. 

S. 89, C. P- Code, covers all references to arbi- R. 8 is merely an enabling provision. It provides- 
tration whether the reference is or is not made no new right of suit, but merely a right of repre- 
without the intervention of the Court, and whe- sentation where a right of suit already exists, and 
ther an award does or does not follow. (Sale, /.) that right of suit is provided by the invasion of 
Sita Ram v. Harbans Lal. 160 I.C. 287=8 R L. the special rights of the limited class represented. 
517=38 P.L.R. 102=A.I.R. 1936 Lah. 374. S.91, C. P. Code, on the other hand gives a new 

-S. 91 and O. 1, R. 8— Applicability — “Pub- right of suit, namely, a right to sue for the re- 

lic nuisance ’*—Osara on village lane or pathway — moval of a public nuisance, even where there is no 
If a public nuisance — Suit by private person — special damage, and no invasion of any special 
Competency without sanction—Special damage — right. Obstruction to a village pathway is a public 
Proof of—Necessity — Highway. nuisance under S. 91, C. P. Code, though it may 

A village pathway, or lane is of the class of a not be a public highway in the full sense. S. 91, 
public highway and has its origin in dedication however, does not take away any independent 
and not in custom. It is not a private way or of right of suit which may exist and it does not 
a class over w’hich only certain classes of persons override the provisions of O. 1, R. 8, and it does 
or certain portions of the public have rights not take away any right of suit under O. 1, R. 8,. 
which have their origin in custom. An osara even when it is a case of public nuisance. The 
built on such a village-path or lane is a public special restrictions of S. 91 can be overcome by 
nuisance within the meaning of S. 91, C P. Code, proof of special damage and by proof of the 
A suit in respect of such an osara can only be invasion of the special rights of a limited class 
brought by observing the conditions laid down in which will give an independent right of action, 
the section—consent in some form as required by This latter right of suit is independent of both 

the section is necessary. Even if the pathway or S. 91 and O. 1, R. 8, C. P. Code. Therefore, in 

lane be treated as a private pathway or one over the case of suits relating to obstructions to 
which only limited persons have a right, notice village ways, if the plaintiff does not utilise the 
and leave of Court under O. 1, R. 8, C. P. Code, special provisions of S. 91, C. P. Code, or prove 
are necessary. A suit by a private person with- special damage, but purports to sue under O. 1, 

out sanction under S. 91, or without leave under R. 8, C. P. Code, he must plead and show, (1) 

O. 1, R. 8, or without allegation or proof of that he sues not on behalf of the public generally, 

special damage is not maintainable. ( Wort, /.) | but on behalf of a limited and clearly defined 
Bissessar Pa-thak v. Harbans Lal. 166 I.C. 1 class with which he has a common interest and a 
538 = 9 R.P. 308=3 B.R. 179=17 Pat.L.T. 842= common right, and (2) that the pathway in 
A.I.R. 1937 Pat. 54. question is not a public highway in the full sense 

-S. 91 and O. 1, R. 8— Applicability and rel- in which all the members of the public who 

ative scope—Village pathway — Obstruction — happen to go to the place have equal interest ; he 
Right of action—Proof of special damage—Neces- must show that it is a way or path of a quasi 
sity—Sanction of Advocate-General—Necessity— public type, in which the class he represents has 
S 91—If overrides O. 1, R. 8. got special rights as distinct from those of the 

While it is necessary to prove special damage public generally. (Fasl Ali and Meredith, JJ.) 
in cases where the plaintiff sues merely as a mem- Bibhuti Narayan Singh v. Guru 
ber of the public in respect of a public right in the Asram Prasad Sahi. 19 Pat. 208=A.I.R. 1940 
full sense, it is not necessary to prove it in the Pat. 449. 

case of quasi public rights, where the plaintiff -S. 91— Applicability — Taking of Granth 

sues as a member of the limited class whose Sahib to cremation ground — If amounts to public 
special rights have been infringed. The doctrine nuisance — Suit with reference to. 
of special damage is based upon the principle of Where a suit is, brought to restrain certain 
English Common law that there can be no private persons from taking the Granth Sahib to the 
action for a public wrong. To give a right of cremation ground S.91, C. P. Code, does not 
suit the wrong must be in some way special or apply to such a suit as the taking of the Granth 
peculiar to the person who sues, and it is based Sahib is not a public nuisance. (Almond, /.C.) 
on the sound rule that no man should be harassed Kam Chand Lachman Dass v. Ishar Singh. 
by a multiplicity of suits in respect of a single 10 R. Pesh. 57=173 I.C. 813=A.I.R. 1937 Pesh. 
wrong. The principle has been adopted by the 81. 

Courts in India as a matter of equity and good - S.91 —Scope—Absence of sanction—If bar 

conscience. The wording of S.91, C. P. Code, to maintainability of suit—Failure to raise plea 
also makes it clear that the Legislature content- of want of sanction—Effect—Plea in second 
plated that this doctrine of special damage should appeal—If open. Scs Tort — Nuisance. 1938 M. 
apply in India. The doctrine has, however, two WJNT. 262. 

very definite limitations : firstly, it applies only to -S. 91— Scope—Public zvay — Obstruction— 

cases regarding public rights in the full sense ; Suit for establishing public right of way and for 
secondly, an invasion of special rights will pro- removal of obstruction—Maintainability zvithout 
vide a cause of action without special proof of sanction of Advocate General—Proof of special 
damage, for in such a case the law will presume damage — Necessity. 

damage. It is by reason of these limitations that A suit for establishing a public right of way 
it has been held not to apply to cases of quasi- and removal of obstruction which constitutes a 
public rights, such as village roads, and where public nuisance can be maintained by a plaintiff 
the plaintiff sues either for himself as a member without the sanction of the Advocate-General 
of the limited class of persons having special under S. 91, C. P. Code, and without proof of 
rights in common, or on behalf of that limited special damage. S. 91, C. P. Code though it pro¬ 
class in a representative suit under O. 1, R. 8, C. vides a remeay by getting the sanction of the 

P. Code for infringement of those rights. O. 1, Advocate-General—a remedy which in many of 
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C P. CODE (1908), S. 91. 

these cases will be financially out of reach of the 
ex P r essly safeguards any other remedies 
which may exist. The English rule requiring 
proot of special damage in cases in which a 
member of the public prays for the removal of 
an obstruction to a public way does not apply to 
India. ( Wadsworth , /.) Munisami Chetty v. 
Kuppusami Che T ty. IL.R. (1939) Mad. 870= 

M 6 w'm o?o = i 2 T^ M ; 601=49 L.W. 334=1939 

M L^j N 392 59=A ' IR ‘ 1939 Mad ‘ 691 =( 1939 ) 1 
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to the case, but that a revision lay against the 
?± s f sse r bl ‘he Court. (Thomas S and Zta. 
Ul-Hasan, JJ.) Abul Hasan Khan v. Tafar 
Hussain. 13 Luck. 523=168 I C 803—’9 R n 

505=1937 O.L.R. 324=1937 O W N 730— -AT 
H. 1937 Oudh 381, vv .in . /ju_ A.I. 

S. 92 —Appeal—If competent by one of the 

TT e 14 1 C T . • . i - * 


.7 . Scope—Suit by particular class of 

public claiming right of way over village path— 

Maintainability—Sanction of Advocate-General— 

Necessity—Proof of special damage. 

Adioratp S r 91 ' C ‘i P '* Code ‘ the consent of the 
Advocate-General is necessary for a suit with 

regard to a public right, but an action brought by 
l P rt:l\ CU 'r secUon or c,ass of the public, claiming 

viiiail °, f t r ay ov - er certain Iand aI,e e ed to be a 

rule® Wh Way ’ 1S . ane ^ Ception t0 that general 

S ! jch a ? acfon is maintainable without 

PANn f F°i p eCla ^'damages. ( Wort, J.) Ramdahin 
Pande Parmeshwar Singh. 188 I.C. 249=12 

mo Patne? 20 Pat ' L T - 414 = AIR - 

S. 91— Suit in respect of a Personal right to 
us ^ P assa 9 e —If affected, by S. 91 

Where a particular passage or* way is not a 
public highway and where certain persons bring 
a suit in their personal right to the use of thf | 
passage or way, it is not barred by S. 91, C P. I 

Stfnn t° r K the p,amtiff . s have a personal cause of 
Natl J ) SU1 *' (Thom, C.J. and Ganga 

AH 754-fca T r L An Lal ILR - 1939 

T8?l--TQ 1 qQ 4 A I 'Sf ^> 20 /^ 12 RA - 260=1939 A.L. 

■ 5 ?l39 A AH'F86 ( . 515=1939 R D ‘ 390 

--S. 92. 

Appeal. 

Applicability. 

Burden of proof. 

Charitable trust. 

Construction. 

Interest. 

Jurisdiction of Civil Court. 

Parties. 

Public or Private trust. 

Relief. 

Removal of heads of Religious Endow- 
ment. 

Right to sue. 

Scheme decree. 

Scope and effect. 

Suit under. 

Appeal. 

S. 92— Appeal—Death of mutwallis of wakf 

/ /7 /7 /■> a i s* 4 A A 12 A. J.' « . L .. . 


plaintiffs only—Sanction—Institution of suit, if 
should conform to. 9 J 

Where the consent in writing of the advocate- 
general, or collector has been obtained to a suit 
by three persons, the suit as instituted must con¬ 
form to that consent. If after the institution by 
three persons as plaintiffs, two die, the suit does 
not become defective or incompetent. There is 
no provision at all in the Code for recourse being 
had to the advocate-general or collector during 
the course of a suit or proceedings in appeal. 
1 he consent is a condition of the valid institution 

ct 3 SU ^i and has no ref erence to any other 
stage. 1 he persons who filed the suit within the 

leave of the advocate-general or collector are not 

to be deemed to be one plaintiff and as such there 

is no reason why one of the plaintiffs in the case 

should not appeal alone on the same terms and 

S95l dl ^. 10ns as are applicable to suits in general. 

{Sir George Rankin.) Ali Begam v. Badr-ul- 

-in r ALI t K S A o- , 65 I A ' 193=1933 A.L.J. 825 
d 835=42 C.W.N. 845=1938 O L 

w 7 Tnl 266=1933 P.W.N. 470=48 L 
W .^ 10 ? P C - 290=4 B.R. 593=1938 O.A. o58 

NT 1 ?e? A ; L ? 430=4 0 P L.R 740=1938 M.w 
N. 757—1938 O.W.N. 698=I.L R (1938) Lah 

383=32 S.L.R. 749=1938 A W R <P C ) 131- 

MX.“ (P.CJ AIE ' 1M8 P * »«««)> 

7 ®s. 92 and 47— Appeal—Orders for carry¬ 
ing out scheme. * 

Where orders are passed merely for carrying 
out a scheme, they are orders in execution, and 

/?P e f lie , £ rom , such orders under S. 47 
(Mosely and Dunkley. JJ.) U Po Sein v U Pit* 

177 1.0.919=11 R.R. 184=A.I.R, 1938 Rang! 

Applicability. 

•S. 92— Applicability— Conditions—Suit to 

e pertain brnhwii /ye* n e* 4 < a! L .. . i . • . 


appointed by Court—Applications by some per¬ 
sons for their own appointment—Order appoin¬ 
ting applicants— Appeal — Revision. 

On the death of the mutwallis of a wakf ap¬ 
pointed by the Court in a suit under S. 92, C. P. 
Code, some persons applied to the Court to be 
appointed mutwallis of the wakf, and the Court 
passed an order appointing the applicants. 
Against this order and the order regarding the 
uiaintainability of the applications, an appeal was 

brought. % 

Held, that the appeal was incompetent and that 
neither S. 96 nor S. 47, C. P. Code, was applicable 


1 t , . -; rr v v —o nil If) 

declare certain properties as trust Properties and 
to restrain defendant from alienating the same — 
Sanction—Necessity^ 

c T o h , er ® ar ,? on >y two classes of cases to which 

*f P ICS ’ (1) where there is any alleged 
breach of any express or constructive trust for 

public purposes of a charitable or religious 

nature ; (2) where the directions of the Court are 

deemed necessary for the administration of any 

fan h whhf t: t7 Urthei: ’° rder that the suit should 
tall within the section, any one or more of the 

JtV' t the I ? ature described in clauses (a) to 
ot the section must be the subject of the 

prayer in the suit. All these conditions must be 

satisfied before a suit can be’ said to fall within 

lu*. p J Jrview °f S. 92. A suit for a declaration 
that the property in the suit is a public charitable 
property and that neither the defendant- nor any 
one else is entitled to alienate the same and for an 
injunction restraining the defendant from alienat¬ 
ing the same or any portion of it to any person, is 

a suit to which S. 92 applies, because the relief 

prayed for falls within Cl. (h) of the section * 
consequently sanction under the section is neces- 
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C. P. CODE (1908), S. 92. 

sary. (Davis, J.C. and Lobo, A.J.C.) Mulch and 
Bassaar Mal v. Devigir Motigir. 30 S.L.R. 104 
=165 I.C. 158=9 R.S. 87=A.I.R. 1936 Sind 
i79. 

-S. 92— Applicability — Conditions — Suit for 

removal of trustee de son tort— If falls under 
S . 92. 

In order to invoke the application of S. 92, 
C P. Code, four conditions are necessary: (1) 
the trust in suit must be for public purposes of a 
charitable or religious nature, (2) the plaint must 
allege a breach of trust or that the direction of 
the Court is necessary for the administration of 
the trust; (3) the suit must be not only in the 
interest of the plaintiff individually, but in the 
interest of the public, or in the interest of the 
trust itself (for where the trust is a public one 
the interest of the trust will be the interest of 
the public) ; and (4) the relief claimed in the suit 
must be one of the reliefs mentioned in the 
section. A prayer for removal of a trustee is a 
relief contemplated by the section and falls under 
it. The fact that the defendant sought to be 
removed on the ground of misconduct and mis¬ 
appropriation is a self-constituted trustee, that is 
to say, a trustee de son tort is immaterial, 
because if the defendant is a person who is not a 
trustee and purports to act as a trustee, he is a 
trustee de son tort, and a suit to remove such a 
person, is a suit for the removal of a trustee with¬ 
in the meaning of S. 92, C. P. Code. (IVort and 
Meredith, JJ.) Pampas B hag at v. Krishna 
Prasad Tewari. 186 I.C. 359=6 B.R. 351 = 12 

R. p. 486=1940 P.W.N. 123=21 Pat.L.T. 155= 
A.I.R. 1940 Pat. 425. 

-S. 92— Applicability — Hindu leaving widozv 

and large properties—Wills left by deceased 
giving considerable properties to trusts and chari¬ 
ties and maintenance to ividow—Suit by'latter 
claiming higher maintenance according to Hindu 
Laiv and challenging zttills — Sanction — Necessity. 

A Hindu died leaving his widow and consider¬ 
able movable and immovable properties. He 
disposed of his properties by four wills and a 
trust deed, whereby lie bequeathed considerable 
properties to certain trusts and charities and gave 
specific amounts of money to his wife for 
maintenance. After his death, she sued the 
executors under the wills and the trustees under 
the trust deed, contesting the validity of the 
wills, etc. and claiming maintenance suitable to 
her requirements and status in life under the 
Hindu law. It was pleaded that the suit was 
bad for want of sanction under S. 92, C. P. Code, 
because the plaintiff claimed some reliefs falling 
under S. 92 (1). 

Held, that the suit was not one to enforce the 
trust, but one claiming what the plaintiff con¬ 
sidered reasonable maintenance not on the basis 
of the trust but in spite of the trust, relying on 
Hindu Law. She was not asking the Court to 
administer the trust but to administer her 
husband’s estate in accordance with Hindu Law 
for the purpose of giving her proper maintenance. 

S. 92, did not therefore govern the case and no 
sanction was necessary. (Broomfield and Mack- 
lin, JJ) Mahant Narsioas.ti v. Bai Jamna. 
185 I.C. 44=12 R.B. 211=41 Bom.L.R. 787=A. 
I.R. 1939 Bom. 354. 

- -S. 92— Applicability — Matter pertaining to 

administration of religious trust—Temple trustee 
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removing namams in temple and on temple 
articles and putting different namams—Suit in 
respect of—Suit to compel trustee to take out 
deity in procession on certain occasions—Sanction 
— Necessity. 

Matters pertaining to the administration of a 
religious trust must be distinguished on the one 
hand from matters of ritual and on the other 
from the individual right of worship. Where the 
complaint is that the trustees of a temple have 
removed certain namams from the temple, temple 
articles and certain idols, by erasing them and 
replaced them with other namams of a different 
category, it must be treated as one relating to the 
administration of a religious trust. A suit in 
respect of such a matter is not competent unless 
the procedure prescribed by S. 92, C. P. Code, is 
adopted. So also a claim to compel the trustees 
of a temple to take in procession certain idols 
within the precincts of the temple on certain 
occasion, is one falling within S. 92, C. P. Code, 
and is not maintainable without sanction. 
(Venkatasubba Rao and Abdur Rahman JJ.) 
Aiyanachariar v. Satagorachariar. 189 I.C. 
190=1939 M.W.N. 418=A.I R. 1939 Mad. 757. 

- S. 92 — Applicability—Public or charitable 

trust—Allotment of property to poor members of 
specific community — Trust—Suit in respect of — 
Sanction — Necessity. 

Allotting property for the benefit of poor 
members of a particular community is a purpose 
of a public or charitable nature within the mean¬ 
ing of S. 92. Where a suit relates to such 
property sanction of the Advocate-General under 
S. 92 prior to the institution of the suit is 
essential, although such property forms a small 
part and is divisible from the rest of the trust 
property in respect of which the suit is brought. . 
Sanction under S. 92 is all the more necessary 
when the suit is not divisible and it is not possible 
for the plaintiff to omit the relief which he 
claims relating to charitable part of the trust and 
in such a case the whole suit is governed by S. 92. 
(Lobo and Weston, JJ.) Vis hram ManJI v. 
Gangaram Ladha. I.L.R. (1939) Kar. 325= 
178 I.C. 897=11 R.S. 114=A.I.R. 1939 Sind 13. 

- S. 92 — Applicability—Suit by nezv trustee 

against ex-trustee — Sanction — Necessity. 

A suit by a plaintiff claiming to be a newly 
appointed trustee of a temple for recovery of 
movable properties and cash of the temple and 
for an account of trust money received by the 
defendant, the previous trustee, who is alleged to 
have been lawfully removed from office is out¬ 
side the scope of S. 92, C. P Code, and is not bad 
for want of sanction under S. 92. (Lakshmana 
Rao, J.) Gurunathasami Koil v. Alancaram 
Pillai. 1939 M.W.N. 255=49 L.W. 495=A.I. 
R. 1939 Mad. 594=(1939) 1 M.L.J. 517. 

- S 92 — Applicability—Suit by Person claim¬ 
ing to be trustee of property against rival trustee 
—Relief claimed in individual capacity. 

Where a suit is instituted by a person claiming 
to be a trustee of property dedicated for religious 
purposes, for a declaration that he is a trustee 
and is entitled to manage the institution as such 
but the relief he claimed is in his individual 
capacity and not in a representative capacity and 
the suit is against a rival trustee or one who 
claims to be a trustee, such a suit does not fall 
under S. 92 (1). No injury to public right or 
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inter est is involved; whoever happens to succeed 
will hold the property as trustee and not in his 
own right. The dispute between the rival trustees 
inter se is neither a suit for removal of any 
trustee nor one for appointing a new trustee nor 
tor vesting any property in a trustee and does 
not fall under any heads from ( d) to (q) or 
under head ( h ) of S. 92. A suit by a person 
claiming to be a mutawalli of a certain mosque 
against a registered corporation which has been 
managing the mosque, for a declaration that he is 
the mutawalli of the mosque and as such entitled 
to manage all the affairs connected with it, does 
not therefore fall under S. 92, C- P. Code, and 
does not require the sanction of the Collector 
required by S. 92 and the institution of the suit in 
such a form does not amount to a circumvention 
ot law. (Addison and Din Mohammad JJ ) 

7^ IA , T i Mohammad Sharif. 180 I.C. 

799=11 R.L. 711=A.I R. 1938 Lah 869. 

S. 92— Applicability—Suit for accounts b\ 
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S. 92, C. P. Code, does not apply to a suit by a 
managing committee of a thakardwara to recover 
possession of the property originally belonging to 
it, and mortgaged by a previous mahant, and no 
sanction is therefore, necessary for such a suit. 

•'•) Bachint Singh v. Gajpat Rai. 

u 297 = 39 P L R - 355 =a-i. 

S. 92— Applicability—Suit of 


trustees against past trustees—Consent of Advo- 
cate-CTenerai—If necessary—Suit against some 
only of them — Maintainability. 

S. 92, C. P. Code, does not apply to a suit by the 
trustees of a property against the past trustees 
tor accounts, and the consent of the Advocate- 
ueneral is, therefore, not necessary to institute 

SU1 L* . The section applies only where the 
suit brought is representative in its nature, that 

is to say, where the suit is brought by two or 

more persons as representing the general public 

in order to secure the proper administration of a 

hph^lfl rU H t; S V- 11 , by trustees on their own 
behalf and in the discharge of their own func- 

not b r eing a representative suit, 

is outside the scope of the section.' A suit for 

- the tr . ust( ! es against some only of the 
rustee *s rnamtainable, if some only of them 

are known to have committed a breach of trust. 

K^vn>f n rJ * ukher JJ; a > JJ.) Indu Bhusan Sen v. 

1940 Cah 37 N 6 DRA SEN ' 44 C - W ' N - 327r=AJR - 

~ 92 ~~j^ PPlacability—Suit for declaration, 

injunction and possession of property as private 
property—Nature of—Test-Plea by defendant 

that property is public charitable and religious 
trust—b fleet . 

A suit in which a claim is made to property as 
th , e . ® Private property is not a suit to 

which S. 9^, C. P. Code, applies. The nature of a 
suit is determined by the plaint and not by the 
written statement. A suit for declaration, in¬ 
junction and possession of certain property as the 
plaintiff's own property is not a suit under S 92. 
The fact that the defendant in his written state¬ 
ment pleads that the property is a public charit¬ 
able and religious trust cannot make the suit one 
under the section. (Davis, J.C. Mehta , A.J.C ) 
Ganga Ram v. Keshavdas. 170 I.C. 102=10 R 
S. 32=30 S.L.R. 478=A.I.R. 1937 Sind 174. ’ 

—-S. 92— Applicability-Suit for declaration 

that property is wakf. 

. A suit for a declaration that the suit property 
is wakf and not the private property of the 
defendants is competent without the sanction 
required by S. 92. (Tekchand and Coldstream , 
"•> Ram Rup v. Sarn Dayal. 160 I.C. 289= 

8 R L - 524=A.I.R. 1936 Lah. 283. 

—j- S. 92— Applicability — Suit for possession 
of trust property against alienee . 


trustee 

against co-trustees for accounts—Sanction of Ad - 
vocate-General — N e cessity — Test. 

A suit by a trustee of a public, charitable or 

religious trust against his co-trustees for 

accounts is not a suit falling within S. 92, C. P. 

Code, and does not require the sanction of the 

Advocate-General before institution. 

Varadachariar , /.—To attract the operation 

9 * section the suit must be brought by 

individuals as representatives of the general 

public, and the relief sought must be in the larger 

interests of the public, besides being of a kind 

mentioned m S. 92 (1), and not merely for the 

purpose of vindicating the private rights of one 

of the trustees. (Leach, CJ. and Varadachariar , 

t t ^hanmukham Chetty v. Govinda Chetty. 

r (1938) Mad. 39=176 I.C. 26=11 R.M. 53 

=1937 M.W.N. 849=46 L.W. 426=A.I.R. 1938 
Mad. 92. 

. . S. 92 —Applicability — Test — Prayer in 
plaint as on date of institution—If deciding factor 

Amendment or abandonment subsequently — If 
material. 

It is incumbent upon the Court to see what 
were the prayers in the plaint at the date the suit 
was instituted in order to satisfy itself whether 
o. y2 has been complied with and for this purpose 
the Court must pay no regard to what may 
happen by way of amendment or abandonment at 
some later stage in the suit. (Lobo and Weston, 
77.) Vishram Manji v. Gangaram Ladha. 

(1939) Kar. 325=178 I.C. 897=11 R.S. 
114=A.I.R. 1939 Sind 13. 

S. 92— Applicability—Test—Suit as origi - 


nally framed falling under section—Sanction not 
obtained — Effect—Amendment to omit prayer to 
get over absence of sanction—Permissibility. 

The question whether S. 92 of the C. P. Code 
has to be applied to suit must depend upon the 
prayers in the plaint at the date when the suit is 
instituted, and the section cannot be evaded by an 
amendment of the plaint at a later date. A suit 
which, as originally instituted, is obnoxious to S. 
^2 cannot, by amendments in the plaint, be altered 

?^o en / e /S ed n , ot ° h P?. xious to the section. 
(Broomfield and Tyabji, JJ.) Annappa Ram- 

CHANDRA ^ Krishna Narayan. 9 R.B. 202= 
B^m 1 ^ 1001 ” 38 Bom L R - 808=A.I.R. '1936 

— -S 92 Applicability—Tope warn —If public 
charitable or religious trust—Grant of tope inam 
to person as dharmakartha— Condition that tope 
to be preserved and produce to be applied to 
charity Nature of grant—If to be deemed to be 
dedicated to use of public. 

Tope inams are a familiar class of charitable 
grants made by ancient rulers for the benefit of 
the public or a section of the public, for example, 
the villagers of a particular locality. In the case 
of tope inam consisting of 13-78 acres in a village, 
the date of the original grant was not known, 
and the grant too was not forthcoming. The 
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inam register showed the grant as a dharma- 
dayam grant, the grantee being described as 
dharmakartha. In the remarks column appeared 
the statement: “Subject to the condition of the 
tope being preserved and the produce applied to 

evidence showed that the tope I 
was being utilised as a place of shelter for the 
villagers, for the cattle and for way-farers. It 
was also found that the produce of the tope was 
being distributed among the villagers. 

H e ld, that both from the nature of the grant 
and from the enjoyment in regard thereto, the 
tope in question must be intended to have been 
dedicated to the use of the public and was clearly 
a public charitable trust to which S. 92, C. P. 
Code, would apply. ( Venkataramana Rao, J.) 
Appamma v. Bhujangarayudu. 174 I C. 199= 
10 AM. 673=46 L.W. 804=1937 M.W.N. 1089 
=A.I.R. 1937 Mad. 862=(1937) 2 M.L. j. 505. 

A .S. 92—Applicability—Trust funds deposit¬ 
ed with banker by trustee—Misapplication to 
private account of trustee—Suit by co-trustee 
against banker and trustee—Sanction of Advo¬ 
cate-General — Necessity. $ee Banker and 
Customer—Liabi lit y of Banker. 48 L.W. 577 
=A.I.R. 1938 Mad. 999. 

-S. 92— Applicability — Trust properties — 
Breach of trust by female trustee—Suit by person 
claiming to succeed to office as next trustee for 
relief on ground of breach of trust—If falls under 
section. 

A suit in respect of properties forming the 
subject-matter of a public charitable trust, seek- 
ing relief on the ground of a breach of trust by 
the defendant trustee falls under S. 92, C. P. 
Code ana is not maintainable unless instituted in 
conformity with the provisions of S. 92. The 
fact that the trustee-defendant is a woman and 
that the plaintiff is a reversioner who has a chance 
of becoming a trustee in the future makes no 
*«erence. There is no difference between a male 
holder and female holder of the office as regards 
trusteeship in respect of the status of or the 
remedies open to the next successor to the office. 

(varadachariar and Pandrang Row, JJ.) Sundar- 
ammal v. Jagadambal Ammal. 180 I.C. 35=11 

L.W. 543=1938 M.W.N 1060=A. 
i.R. 19 39 Mad. 65=(1938) 2 M. L.J. 1013 

,7 ** Applicability—Trust for public pur- 

poses-—Meaning 0 f—Properties held by Mahant of 
temple--Legal title vesting in him—Obligation to 
maintain temple—If trust. 

Although it would be unreasonable to hold, 
navrng regard to the evidence in a particular case, 
that the properties held b}' the Mahant of a temple 
belong to any idol or to the temple, or to the 
members of the panth or to anybody except the 
Mahant for the time being the fact that the legal 
title is in the Mahant cannot dispose of the 
matter. If the general effect of the evidence is 
that the ownership of the properties is so restric¬ 
ted by the obligation to maintain the institution 
for purposes which can only be regarded as public 
charitable purposes it may fairly be said that a 
suit has been created for such purposes within the 
meaning of S. 92, C. P. Code. S. 92 is not limited 
to trusts in the sense defined by the Trusts Act 
but must certainly include them. (Broomfield 
and Sen, JJ.) Dhoribhai Dadabhai v. Pragdasji. 
178 I.C. 926=11 R.B. 207=40 Bom.L.R. 1041 = 
A.I.R. 1938 Bom. 471. 
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-S. 92— Applicability—IVakf partly private 

and partly public—Suit for removal of trustee 
alleging breach of private trust—Consent of 
Advocate-General—If necessary—‘Breach of 
trust'—Meaning of. 

By a deed of wakf, a Mahomedan lady created 
a primary trust for the benefit of the poor mem¬ 
bers of her family, and subject thereto, a secon¬ 
dary trust for certain charitable or religious 
objects, and appointed the defendant as the sole 
trustee of the wakf property. The plaintiffs who 
were relatives of the settlor, pleading their 
interest as members of her family, instituted a 
suit for the removal of the defendant alleging 
breaches of the primary trust. 

IIeld, that the word ‘trust’ in the context ‘breach 
of trust" in S. 92, C. P. Code, denoted the abstract 
obligation to administer property in a certain 
defined way which attached to a trustee in whom 
property was vested upon trust, that by “breach 
of trust” was meant a breach by the trustee of the 
confidence or duty that the law or equity imposed 
on him in the particular respect complained of in 
the case, that, therefore, as the allegations of the 
plaint were made by the plaintiffs only as objects 
of the primary or non-public purpose and 
as there was no allegation of a breach of the 
secondary trust which was of a public nature, the 
case did not fall within S. 92 (1), C. P. Code, and 
the consent of the Advocate-General was not 
necessary to the institution of the suit. ( Bround, 
J.) I. E. Aboo v. G ,H. S. Aboo. 1939 Rang.L.R. 
140=184 I.C. 413=12 R.R. 142=A.I.R. 1939 
Rang. 254. 

Burden of proof. 

-S. 92— Burden of proof — Right to relief. 

In proceedings under S. 92, C- P. Code, the 
onus of establishing a case for the reliefs asked 
for is on the plaintiff. It is for the plaintiff to 
prove that there is an endowment or trust for 
public of charitable or religious nature. But the 
question of onus is immaterial when evidence on 
both sides is adduced. ( Mukerjee and Jack t JJ >) 
Prakash Chandra Nag v. Subodh Chandra Nag. 
I.L.R. (1937) 1 Cal. 515=170 I.C. 290=10 R.C. 
133=64 C.L.J. 341=A I R. 1937 Cal. 67. 

Charitable trust. 

-S. 92— Charitable trust—What constitutes. 

Where the words used in a trust are “charitable 
and benevolent” purposes, any object to be bene¬ 
fited must possess both characteristics. Accor¬ 
dingly these words will constitute a good charit¬ 
able trust, that is to say, a charitable trust of a 
public character. But where the words are 
“public, benevolent or charitable purposes’ the 
gift is expressed in another form admitting non- 
charitable objects, for example objects of private 
benevolence only, or public non-charitable pur¬ 
poses and the trust will fail. A bequest to charit¬ 
able purposes may by its very terms show that 
those purposes are of a private nature. In such 
a case the bequest would not fall under S. 92. 
Where a gift is to purposes which are charitable, 
whatever else they may be in addition, then unless 
the charitable purposes expressed are clearly 
stated to be of a private nature, the Courts will 
administer the trust as one for public purposes of 
the charitable nature. Where the testators inten¬ 
tion is to benefit only the members of his own 
family who are poor, this is not “a public purp ose 


1197 


CIVIL, CRIMINAL AND REVENUE. 



C. P. CODE (1908), S. 92. 


a charitable nature” within the meaning of S. 
yZ. But, where charity, prima facie for public pur- 
'poses, is the expressed object of the settlor, these 
purposes are not in any way defeated by the 
reminder that members of his own family are 
eligible to benefit with other members of the 
public at large. ( Roberts , C.J. and Mosely, J .) 
Iaw Chew Kean v. Taw Kock Tyon. 1939 
Rang. L.R. 520=184 I.C. 333=12 R.R. 140= 
-A.I.R. 1939 Rang. 203. 


Construction. 

•Court** ^ 2 ~C° nstruct i° n —Principles—Duty of 

The provisions of S. 92. C. P. Code, are of a 
restrictive nature, and must, therefore, be con¬ 
strued strictly; and before the Court can bar a 
suit for want of necessary sanction, it has to be 
satisfied that the suit comes actually within the 
lour corners of the section. But though the 
section has to be construed strictly, it should not 
oe construed in such a way that a fraud is per- 
pctrated on the section itself. (Davis, J.C. and 
' Lo °°; A 'PC.) Mulchand Bassaar Mal v. Devi- 
gir Motigi r 30 S L.R. 104=165 I.C. 158=9 R.S. 
37—A.I.R. 1936 Sind 179. 


Interest. 

S. 92— 'Interest'—Meaning of. 

Interest in S. 92, C. P. Code, denotes an 
interest which must be a present and substantial 

and not a remote and fictitious or purely illusory 
-interest. (Mya Bu and Sharp, JJ.) M. E. Mit- 

Mitchla - 1938 Rang.L.R. 276= 
HI I C - 851 =11 R.R. 175=A.I.R. 1938 Rang. 


Jurisdiction of Civil Court. 

“ ?• 92 7 -Jurisdiction of Civil Court—Removal 

° \\fu^ ant f rom re ligious duties . 

Where the secular and religious duties of a 
manant of a public endowment are inter-depen¬ 
dent and inseparably blended, as it must be the 

casein any well-organised institution, a Civil 
Court has jurisdiction under S. 92, C P. Code, in 
fit cases to remove the mahant not only from the 
trusteeship and management of the temporal 
affairs of the endowment but also from his spiri¬ 
tual duties. But even if the two capacities of the 
office can be separated, and the mahantship on its 
spiritual side regarded as purely an office or 
dignity, there is no doubt that the office is of such 
-a nature that a suit relating to it must fall within 
the purview of the explanation to S. 9, C. P. Code 
—the spiritual portion of the office being intima¬ 
tely connected with the exercise of rights to 
property. There may, however, be cases where 
the duties of an office are purely spiritual and 
moral, entirely unconnected with any particular 
temple or place. The office may be such that no 
pecuniary benefit is attached to it or its emolu¬ 
ments are purely voluntary contributions, or the 
duties attendant to it are the exercise of spiritual 
and moral supervision over the voluntary actions 
of the worshippers. In such cases, it may be 
futile for a Civil Court to interfere with the 
•exercise of the duties of the office. No rights of 
property are connected with it and there is no 
machinery by which the Court can control the 
■voluntary action of the worshippers or the 
mahant. ( M.R . Jayakar.) Satish Chandra v. 
Dharanidhar. 67 I.A. 32=44 C.W.N. 177 (P 
C,;=I a £,.R, 11940) 1 Cal. 266=I.L.R. (1940) 
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far (P.C.) 47=185 I.C. 616=12 R.P.C. 117=51 
L.W. 49=1940 O.A. 112=1940 O.L.R. 64=6 B. 

R. 291=1940 A.W.R. (P.C ) 33=1940 O.W.N. 
104=21 P.L.T. 91=1940 P.W.N. 110=71 C.L.J. 
1 = 1940 M.W.N. 172 (2)=42 Bom L.R. 295=42 
P.L.R. 158=1940 A.L.J. 409=A.I.R. 1940 (P.C.) 
24=(1940) 1 M.L.J. 371. 

Parties. 

--—S. 92— Parties — Suit for removal of trustee 

—Ijaradar from trustee—If necessary party . 

In a suit for the removal of a trustee under 

S. 92, C. P. Code, the ijaradar from the trustee is 
not a necessary party. (S. K. Ghose and Patter¬ 
son, JJ.) Massirat Hossain v. Hossain Ahmad 
Chowdhury. 176 I.C. 842=11 R.C. 182=42 C 
W.N. 345=A.I.R. 1938 Cal. 278. 

--S. 92 and O. 1, R. 10(2)— Parties—Suit for 

settling scheme—Person related to founder of 
trust and qualified to he trustee—If necessary 
party . 

In a suit under S. 92, C.P. Code, for settling a 
scheme for a trust, it is necessary to implead as a 
defendant a person who is not merely a benefici¬ 
ary but is a near relation of the founder of the 
trust and has got the necessary qualification 
which, under the terms of the trust-deed, entitles 
him to be made a trustee, in order to enable the 
Court effectually and completely to adjudicate 
upon and settle all questions involved in the suit. 
If he is not so impleaded, he will have no right of 
appeal against the decree of the trial Judge 
affecting the trust properties. ( Nanavutty and 
Zia-ul-Hasan , JJ.) Lal Suresh Singh v. Legal 
Remembrancer to Government, U. P. 13 Luck. 
255=167 I.C. 828=9 R O. 402=1937 O.L.R. 160 

=1937 O.W.N. 271=A.I.R. 1937 Oudh 229. 

Public or private trust. 

-:—S. 92— Public charitable trust — Trust for 

poor members of testator's family. 

A trust for the benefit of the poor members of 
a particular testator’s family is not a trust “for a 
public purpose of a charitable nature"' within the 
meaning of S. 92. Accordingly a suit relating to 
such a trust does not require for its commence¬ 
ment the sanction of the Government Advocate, 
even though the suit is for relief of one of the 
kinds mentioned in that section. ( Braund , J.) 
Attia v. Madha. 14 Rang. 575. 

-S. 92— Public or private trust — Provisions 

in favour of both private individuals and public. 

There is no hard and fast rule that, merely be¬ 
cause there are certain provisions in favour of 
private individuals and certain others in favour 
of the public, therefore, the case falls within or 
the class of public trusts to which S. 92, 
P* Lode, applies. The Court must look to the 
real substance of the trust and the primary in- 
tention of the creator of the trust in every case, 
(o. K. Ghose and Patterson, JJ.) Massirat 
Hossain v. Hossain Ahmad Chowdhury. 176 

842 =H R.C. 182=42 C.W.N. 345=A.I.R. 
1938 Cal. 278. 

-S. 92—“ Public trust ”— Scheme of loans fo r 

educational purposes at low interest to Anglo- 
Indian youths of Madras Presidency—If public 
trust. 

A trust created by a private person formulating 
a scheme to help Anglo-Indian youths of the 
Madras Presidency in their studies, providing for 
the grant of loans at a low rate of interest to the 
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youths of that community who wished to qualify 
for professions or obtain higher education gene¬ 
rally. is not a private trust, but a public trust 
governed by the provisions of S. 92 , C P. Code. 
A scheme of loans for educational purposes at 
low interest must be regarded as a scheme of a 
charitable nature. The fact that the founder has 
placed certain restrictions as regards the age and 
other qualifications of the recipients of the benefit 
does not make the trust any the less a public 
trust. An order of Court permitting a deviation 
from the trust can only be made in proceedings 
taken with the sanction of the Advocate-General 
under S. 92 , C. P. Code, and not by way of an ori¬ 
ginating summons under O. 45 of the Original 
Side Rules of the High Court. (Leach, C.J. and 
Patanjali Sas/ri, J .) Edward II. M. Bower v. 
PIestfrlow. I.L.R. (1940) Mad. 300=189 IC 
96=13 R.M. 135=50 L.W. 534=1939 M.W N 
1015=A.I.R. 1939 Mad. 920=(1939) 2 MLJ. 
714. 

1 -S. 92— Public trust — Temple — Mahant — 

Properties held by — Dedication—Evidence of. 

Public user for a long period without objection , 
can be relied upon as strong evidence of a public 
trust. Where properties have been acquired by a 
Sadhu, mahant of a temple and have descended 
from chela to chela there is a presumption that 
they have been dedicated to religious uses. 

(Broomfield and Sen, JJ.) Dhoribhai Dadabhai 
v. Pragdasji. 178 I.C. 926=11 R.B. 207=40 
Bom.L.R. 1041=A.I.R. 1938 Bom. 471. 

-S. 92— Public trust — Wakf—Bulk of income 

reserved jor family and family religious purposes. | 
Where the bulk of the income from the wakf 
properties is to be spent for the family or family 
purposes, some portion for religious purposes 
which cannot be regarded as wholly public in 
Mahomedan Law like Mohurram anci Rameau 
expenses, and the surplus, it any, is to go to haj 
expenses of the mutawalli, the wakf is not a trust 
ci-eated for public purposes within the meaning of 
S. 92, C.P. Code. (Ameer Ali, J.) Abdul Halim 
v. Nasibunnessa Bibi. 44 C.W.N. 969. j 
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times not order their total removal, but may 
associate with them a committee of management. 
But these are all matters for the consideration of 
the Civil Court, which must necessarily enjoy a 
wide discretion to decide what form of punitive 
or ameliorative order will suit the requirements 
of the case. The true rule in such matters can be 
stated to be that if it be found by the Court that 
the functionary, in the exercise of his duties, has 
put himself in a position in which the Court thinks 
that the obligations of his office in connection 
with the endowment can no longer be faithfully 
discharged without danger to the endowment, 
that is a sufficient ground for his removal, if need 
be, from both his offices. (M R. Jayakar.) Satish 
Chandra v. Dharanidhar. 67 I.A. 32=1 L R< 
(1940) 1 Cal. 266=1.L.R (1940) Kar. (P C.) 47 
= 185 I.C. 166=12 R.P.C. 117=51 L.W. 49=6 B. 
R. 291 = 1940 O.A. 112=1940 O.L.R. 64=1940 
A.W.R. (P.C.) 33 = 1940 O.W N. 104=21 Pat.L. 
T. 91 = 1940 P.W.N. 110=71 C.L.J. 1 = 1940 M. 
W.N. 172 (2)=42 Bom.L.R. 295=42 P.L.R. 158 
= 1940 A.L.J. 409=44 C.W.N. 177=A.I.R. 194Q 
P.C. 24=(1940) 1 M.L.J.371 (P.C.). 

- S. 92— Removal of mahant from office — 

Moral character of mahant—Pozucr of Court to 
consider. 

In a suit under S. 92, C. P. Code, for the re¬ 
moval of a mahant from his office, the Court can 
consider the moral character of tlie mahant as 
directly relevant to the issues arising in the suit, 
(e.< 7 .)his fitness to remain in office'‘and his liability 
to be removed therefrom. (M. R. Jayakar.) 
Satish Chandra v. Dharanidhar. 67 I.A. 32= 

I. L.R. (1940) 1 Cal. 266=1.L.R. (1940) Kar 
(P.C.) 47=185 I C. 166=12 R P.C 117=51 L> 
W. 49=6 B.R. 291 = 1940 O.A. 112=1940 O.L. 
R. 64=1940 A.W.R. (P.C.) 33=1940 O.W.N. 
104=21 Pat L T. 91 = 1940 P.W N. 110=71 C.L. 

J. 1 = 1940 M.W.N. 172 (2)=42 Bom.L R. 295 = 
42 P L.R. 158=1940 A.L.J. 409=44 C.W.N. 177 
= A. I. R. 1940 P. C. 24=(1940) 1 M. L. J. 371 
(P.C.) 


Relief. 

S. 92 Relief-Relief of ejectment of lesset 
If can be asked for in the suit under the section 
In a suit under S. 92, C. P. Code, reliefs in tin 
nature of ejectment cannot be asked for as agains 
a lessee in respect of the trust property. (Mukerj 

ana Jack, //.) Faizunnessa v. Moui.vi Asai 
Bukht. 41 C.W.N. 298. 

Removal of heads of Religious Endowment. 

— S. 92 Removal of heads of religious en 

dowment from office—Matters for consideratiot 
of Court. 

No general rule can be laid down befitting th< 
different kinds of religious heads of varying 
sanctity and eminence. It must depend upon the 
facts of each case. It may be that mere mis¬ 
management or incapacity is. in the case of certair 
high dignitaries, not ordinarily sufficient for theii 
removal from the performance of their religiou: 
duties, as distinct from their duties as manager; 
of the properties of the institution. It may also 
be that a Court, in certain cases, exercises a wist 
discretion in not directing their total exclusion 
from their religious office, where (c.g.) the lapses 
are due to causes like a misconception of theii 
position or obligations. The Court may some- 


-*S. 92 —Removal of mutazvalli—Discretion 

of Court—Interference in appeal. 

A mutawalli had persistently disobeyed the 
directions of the settlor. He failed to publish 
accounts and had, in fact, not kept proper 
accounts of the receipts and disbursements of the 
trust for which he was prosecuted and acquitted 
only on a technical ground. He had disobeyed 
the directions of the settlor regarding the disposal 
of the income of the trust property. He had 
locus penitentiae but'had not profited by the warn¬ 
ing which he received and failed to reform. His 
negligence resulted in great loss to the trust 
funds. The income of the trust was amply 
sufficient to meet the charitable objects specified 
by the donor and yet the charities had not receiv- 
; ed their dues under the trust deed for many years. 
I and payments were in arrears. The lower Court, 
while finding mutawalli grossly negligent, was in¬ 
fluenced by sentiment and sympathy and merely/ 
| warned him. 

Held, that the mutawalli had shown by his corf- 
duct to be entirely unfit to administer wakf and 
should be removed. The discretion of lower 
Court not being influenced by sound reasoning or 

exercised judicially, could be interfered with by 
the High Court. (Mosely and Dunkley, JJ.) U 
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Mye Din v. U Mya. 177 I.C. 234=11 RR 107 
=A.I.R. 1938 Rang. 166. 

Right to sue. 

-S. 92—Right to sue—Founder of religious 

endowment divesting himself of all interest and 
appointing another as manager—Subsequent suit 
to remove him to re-appoint himself— Maintain¬ 
ability- See Hindu Law—Religious Endowment 
A.I.R. 1936 Nag. 223. * ' 

S. 92 Right to sue—Trust for maintenance 


AND 
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of choultry and building of temple—Temple not 
built—Suit by two members of public for framing 
scheme for management of trust—Maintainability 
A trust provided for the building of a Vishnu 
temple, and establishment of a choultry for feed- 
ing the poor. It was established that the main 
object of the trust was maintaining a choultry and 
that the tem pIe was not buih. Two members of 
the public brought a suit for framing a scheme for 
the management °f the trust. It was contended 
by the defendant that as the plaintiffs are not poor 
people, and not directly interested in the choultry 
the suit was not maintainable so far as the choul¬ 
try is concerned; and as regards the temple it was 
a matter for the Hindu Religious Endowments 
Board. 

Held, that as there was no temple in bein°- f it 
was not a matter at this stage for the Hindu 
Religious Endowments Board, and so any member 
of the pubHc who was interested in the building of 
a Vishnu temple was entitled to bring the scheme 
suit. Having brought this scheme suit in right of 
their interest, in having the trust relating to the 
temple carried out, it is necessary to consider a 
trust as a whole. It would be idle and a waste of 
the Court s time to split the trust into two, res¬ 
tricting these plaintiffs to the litigation of matters 
relating to the temple and leaving somebody else 

to litigate matters so far as the feeding choultry 

was concerned at some subsequent date. So the 
suit was maintainable. (Stone and Varadachariar, 
Eamayya^. Satyanarayanamurthi. 165 

A C r'p 63 , 00 , 208(2)=1935 M.W.N. 1172= 

A.I.R. 1936 Mad. 495. 

Scheme decree. 

-—-Ss. 92 and 151— Scheme decree—If canbe 

modified by application under S. 151. 

A scheme, particularly one relating to a Muslim 
wakf, can be modified by an application under 
S. 151, C.P. Code ( Zia-ul-Hasan and Radha 
Krishna, //.) Faiyaz Ali Khan v. Saifullah 
Shah Soharwardi. 1940 O.A. 582=1940 A W 
R. (C.C.) 298=1940 O.W.N. 639. * * 

—-S. 92 —Scheme decree — Application for 

removal of trustee and for tracing of funds mis¬ 
appropriated by him—Power of Court to take 
action. 

The Court cannot remove a trustee from his 
office for alleged misconduct on a mere applica¬ 
tion made to it for his removal, when it is 
impossible for it to entertain the application 
conformably with the provisions of the scheme. 
The remedy of the persons interested in the trust 
is to institute a suit under S. 92, C P. Code, with 
the permission of the Legal Remembrancer, for 
his removal. No action can be taken by the 
Court on a miscellaneous application for tracing 
the funds misappropriated by him, nor can it i 
give any directions in respect of the proper 1 

Q.. D .—76 


C P. CODE (1908), S. 92. 

W/T em f D f °f the rf? ai ^ s of the trust - (Niama- 
tullah and Bajpai, JJ .) Rangacharya v. Ganga 

Ram. 58 All. 538=160 1.6.1091=8 RA 698_ 

1935 A.W.R. 1338=1936 A1I.L.R. 228=1936 

A.L.J. 398=A.I.R. 1936 All. 97. 

77 S - 92 — Scheme decree — Construction- 
Management vested in trustees nominated by 
District Judge District Judge given general con¬ 
trol over trustees and their management of the 
trust—Power to remove any trustee for unfitness 
incompetence or negligence—Power to remove all 
trustees Poiver to remove for breach of trust or 
dishonesty—Suit for removal—Necessity—Power 

to suspend trustees pending inquiry or to appoint 
interim receiver Order removing trustees and 
appointing receiver—Appeal. 

A scheme of management drawn up by the 
Bombay High Court by a decree in a suit under 
o. 92, C. P. Code, in respect of a Sansthan vested 
the management of the institution in three trus¬ 
tees nominated by the District Judge of Poona, 
givingthe District Judge a general control over 
the engagement of the establishment by the 
trustees and provided inter alia : “The said trus¬ 
tees shall hold office for life, but it shall be com¬ 
petent to the District Judge of his own motion or 
on the application or representation of any per¬ 
son interested in the said Devasthan to remove 
from the management any trustee who may be 
found to be unfit or incompetent for the manage¬ 
ment of the Sansthan or negligent in the dis¬ 
charge of his duties.” A Government audit of 
the accounts of the Devasthan having disclosed 
serious frauds and malpractices on the part of 
certain clerks employed by the trustees, and 
suggested that the trustees or some of them 
might have been privy to the frauds. The Dis¬ 
trict Judge, pending a formal inquiry by him into 
the matter, suspended the three trustees and" 
appointed a receiver under O. 40, R. 1 , C.P. Code, 
to carry on interim administration. After hear¬ 
ing the trustee, and other interested parties and 
taking evidence, the District Judge exonerated 
all the trustees of breach of trust, but finding 
that one of the trustees had been negligent and 
had failed to exercise proper supervision over 
the clerks, and that another was unfit by reason 
of his quarrelsome and obstructive conduct, 
ordered them to be removed. He found that the 
third trustee was not to blame in any respect and 
ordered him to be reinstated. 

Held, ( 1 ) that the power to remove the trustees 
conferred on the District Judge under the scheme 
included power to suspend them pending neces¬ 
sary inquiries; (2) that since the District Judge 
had power to remove any trustee for unfitness he 
must also be held to have the pow r er to remove 
all the trustees if circumstances should make it 
necessary ; (3) that the power to remove for un¬ 
fitness implied a power to remove for dishonesty 
or breach of trust, and S. 92, C. P. Code, was no 
bar to such removal; (4) that the District Judge 
under the scheme had a general control over the 
trustees and over their management of the trust, 
and if in the exercise of his powers under the 
scheme he found it necessary to remove the 
trustees, he must be credited with the power to, 
make emergency measures for temporary 
management pending reconstitution of the board: 
of trustees and the appointment of a receiver 
was therefore not ultra vires, as the appointment 
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could be justified by the inherent powers of the 
Judge under the scheme; and (5) that the orders 
passed by the District Judge in accordance with 
the powers conferred on him by the scheme were 
n °j C iP en *.? a PpeaI on the merits. ( Broomfield 
and, Tyabji, JJ .) Mahadev v. Govindrao. 168 I. 

577=9 R. B . 375=38 Bom.L.R. 1137=A.I.R. 
1937 Bom. 124. 

~——S. 92— Scheme decree — Construction — Pro¬ 
vision regarding election of trustee and his qualifi¬ 
cation—Scheme empowering trustee, worshippers 
or voters of temple to apply to Court for direc¬ 
tions—Worshippers—Right of, to apply to Court 
for determination whether person nominated for 
election as trustee was eligible — Court's power to 
determine question. 

A decree framed a scheme for the management 
of a temple and provided for the election of 
trustee whenever a vacancy occurred. A clause 
in the scheme stated the qualifications of trustee 
for being eligible to election and provided that 
nominations should be delivered to the remaining 
trustee on a certain date. Another clause in the 
scheme empowered any trustee, worshippers or 
registered voters of the temple to apply to the 
High Court for such further directions as might 
be necessary for carrying out the scheme. A 
va f anc y having occurred, the nomination for the 
office of trusteeship of a certain person was 
received by the remaining trustee. Thereupon 
worshippers and voters of the temple applied to 
the Court for determination whether the person 
nominated was eligible forelection. 

Held, that the applicants were entitled to apply 
to the Court for determination whether the per¬ 
son nominated for trusteeship was eligible for it. 
The Court had power to determine the question 
and direct the trustee to reject the nomination 
paper. Such direction was necessary for the 
carrying out of the scheme. 

Held, further , that it was unnecessary to ask 
for the relief prayed for in the plaint and it need 
not be specifically provided in the decree. The 
relief asked for was with reference to a provi¬ 
sion made for the management of the trust and 
it was inconceivable that every direction for 
carrying out a particular provision of the trust 
should be asked for in the suit or provided in the 
decree. There was no necessity to wait until an 
•ejection took place and file a suit to declare the 
election void. (Venkataramana Rao, J.) Govinda- 
svvami Naidu v. Kandaswami Chetty. 1939 M. 

Cr.C. 252=1939 M.W.N. 1009=A.I.R. 1939 
Mad. 605. 

- S. 92— Scheme decree —Court making ap¬ 
pointment of trustees—If acts as "Court" or 
persona designata— Powers of reviezu. 

A Court or a Judge carrying out the provisions 
of a scheme decree passed under S. 92, C. P. 
Code, acts as a Court and not as a persona desig¬ 
nata. The Court or Judge has power in such 
cases to appoint trustees to vacancies in the office 
of trustees which have arisen, but there is no 
power to cancel an order of appointment or to 
review the same on the ground that some party 
.alleges that he was misled by reason of wrong in¬ 
formation given to him that the case was ad¬ 
journed and therefore was not present at the 
itime the order was made, when it is not proved 
lhat either the Court established or the Judge 
was at fault. The inherent powers of a Court 
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cannot be extended to such a case. (Burn, J.) 
Lakshmana Pillai v. Govindam Pillai. 50 L 
W. 460=1939 M.W.N. 915=A.I.R. 1939 Mad. 
969=(1939) 2 M.L.J. 475. 

- -S. 92— Scheme decree—Decree setting out 

conditions of management—No provision to re¬ 
move manager on failure to perform conditions — 
Mismanagement by manager—Application for 
execution, if competent. 

In the absence of a provision in the conditions 
of management set out in the scheme decree that 
the manager would be liable to be removed on 
his failure to perform the condilions, action can¬ 
not be taken to remove the manager even on 
proof of his mismanagement by means of an 
application for execution. (Jai Lai, J.) Oma 
Shankar Das v. Bhola Dass. 174 I.C. 574=10 
R.L. 585=A.I.R. 1937 Lah. 490. 

-S. 92 — Scheme decree — Executability. 

Once the decree settling a scheme has been 
passed the Court has done its duty, and is not to 
be called upon in the execution department to 
make the scheme work. Where a scheme decree 
provides that the manager shall deposit the 
Kattalai Funds in a Bank, but makes no provision 
for the decision of any dispute as to the amount 
to be deposited, and while ordering an annual 
audit, makes no provision for scrutiny of the 
report of the auditor by the Court or for enfor¬ 
cing any conclusions arrived at by the auditor or 
the Court, there is nothing of an executable 
character in those provisions. (Burn and Laksh¬ 
mana Rao, JJ.) Ramanathan Chettiar v. 
Madura Sri Meenakshi Sundareswarar Devas- 
thanam. 174 I.C. 934=10 R.M. 746=1937 M. 
W.N. 1159=46 L.W. 701=A.I.R. 1938 Mad. 
256=(1937) 2 M.L.J. 887. 

- S. 92 —Scheme decree — Executability — 

Clause directing trustee to pay certain amounts — 
Failure to pay—Application in execution — Main¬ 
tainability—Appointment of receiver—If justified. 

A provision in a scheme decree to the effect 
that “the trustees of the respective kattalais shall 
hand over all the cash proceeds of their property 
to the treasurer," is inexecutable. Neither S. 51 
nor O. 21, R. 32, C P. Code, can be applied to 
such a clause in the decree. No receiver can be 
appointed to execute it by way of equitable exe¬ 
cution. Per Cornish, J .—There is no short cut 
of a remedy by application to the Court where a 
trustee refuses to carry out his duties under the 
scheme. The only remedy available is a suit to 
remove him or to have the scheme modified. 
(Venkatasubba Rao and Cornish, JJ.) Vaithi- 

LINGA MUDALIAR V. BOARD OF CONTROL, SRI 

Thiagarataswami Devasthanam, Tiruvarur. 
59 Mad. 751=165 I.C. 820=9 R.M. 303=1936 
M.W.N. 673=44 L.W. 93=A.I.R. 1936 Mad. 
581=71 M.LJ. 87. 

-S. 92 — Scheme decre’e — Executability — 

Decree allozving arrears of pay and paditharam 
expenses of archakas from date of suit to date 
of judgment—If form part of scheme — Executa¬ 
bility. __ 

Where a decree provides for a scheme the 
proper way of dealing with such decree is to 
separate the scheme part from the rest of the 
decree and when that is done, no provision in the 
scheme part is executable, whether it is directory 
or declaratory. Where a decree when laying 
down a scheme regulating the constitution of a 
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temple allowed the arrears of pay and paditha- 
ram expenses of archakas from the date of the 
suit to the date of the judgment. 

Held, that such payments did not form part of 
the scheme and therefore could be recovered by 
way of execution of the decree. 

Held, further, that from the date of the decree 
the archakas became entitled to their salary and 
the paditharam expenses under the scheme and 
therefore those amounts becoming due subse¬ 
quent to the decree could not be recovered by 
way of execution. ( V enkatasubba Rao and 
Venkataramana Rao, JJ.) Trustee of Temple of 

Sree Venugopalaswamivaru v . Vedantham 
Seetharamanujacharyulu. 168 I.C. 715=9 
R.M. 627 (2)=1937 M.W.N. 611=45 L.W 
230=A.I.R. 1937 Mad. 326. 


. S. 9 2—Scheme decree—Nature of—Clause 

in scheme providing for alterations by Court 
from time to time — Validity. 

Tyabji, J. It is open to the Court to include in 
schemes for the administration of charitable 
institutions clauses providing that the schemes 
may, from time to time and as occasion arises, 
be altered by the Court according to the practice 
of the Bombay High Court. Such a clause is a 
valid provision. Where a decree includes a 
scheme for the administration of a charitable 
institution, the decree is in its substance very 
different from the generality of decrees. 
Whereas ordinary decrees require a particular 
act to be done by the defendant for the benefit of 
the plaintiff, a scheme, on the other hand, provi¬ 
des for continued action in regard to the admi¬ 
nistration of the charity, it being intended to lay 
down a plan of lasting character for the working 
01 the institution. It contemplates a series of 
acts extending over many years during which its 
terms are to be put into operation. ( Broomfield 
mid Tyabjt, //.) Mahadev v. Govindrao. 38 

HumB om 3 ®. 68 5,7=9 H B 3,S = A 1 


S. 92 Scheme decree—Provision for 
amendment on application by party interested — 
Right to apply—If confined to parties or repre¬ 
sentatives of parties to original litigation. 

It is not the law that an application for amend¬ 
ment of a scheme of management framed in a 
suit under S. 92, C. P. 4 Code, can only be made by 
parties to the suit in which the scheme was 
originally framed. The scheme cannot be regard¬ 
ed as a continuation of the suit, at any rate in 
the sense that applications under the scheme can 
only be made by parties to the scheme. Where 
the scheme provides for modification of the 
scheme by the Court on the application of parties 
interested in the institution, any person who may 
have an interest in the institution from time to 
time, whether or not he was a party or a repre¬ 
sentative of a party to the original litigation, is 
•entitled to make an application for amendment or 
modification of the scheme. ( Broomfield and 
Tyabji, JJ.) Mahadev v. Govindrao. 168 I.C. 
.577=9 R.B. 375=38 Bom.L.R. 1137=A.I.R. 
1937 Bom. 124. 

*-S. 92— Scheme decree—Provision for remo¬ 

val of trustee for unfitness—Trustee found 
guilty of breach of trust—Removal in proceedings 
•arising out of the scheme—Power of Court — 
Suit for removal—Necessity. j 


C. P. CODE (1908), S. 92. 

S. 92, C. P. Code, does not say that a trustee 
guilty of a breach of trust can be removed only 
by a suit. A suit may be brought to remove him 
in the manner prescribed by the section. But if 
a suit has once been brought under the section, 
and a scheme has been framed, which provides 
for the removal of trustees for unfitness, the 
exercise of that power in the course of procee- 
dings arising out of the scheme, is not contrary to 
0 . 92, even though the trustee be found unfit by 
reason of a breach of trust. ( Broomfield and 
J yabji, JJ.) Mahadev v. Govindrao. 38 Bom. 

i 137 ^ 1 , 6 , 8 I C ' 577 = 9 R B - 375=A.I.R. 
1937 Bom. 124. 

- S. 92 Scheme decree—Provision for remo¬ 
val of trustees without recourse to Court — 
Power given to District Judge as persona desig- 
nata to remove trustees — Validity of scheme. 

Tyabji, J. —If a scheme is so drafted as to 
make directions of the Court unnecessary, or to 
preclude breaches of trust, or at any rate, to pro¬ 
vide fewer opportunities for breaches of trust, it 
cannot be suggested that the scheme offends 
S- 9-, C. P. Code. Nor can the validity of the 
scheme be endangered if the scheme provides for 
a constitution which makes it unnecessary to 
obtain some of the specified reliefs, and conse¬ 
quently make it unnecessary to institute suits for 
obtaining those reliefs. A scheme providing a 
means for the removal of a trustee without 
recourse to the Court does not offend any law. 
S-92, C- P. Code, does not render invalid or in¬ 
effectual a clause in a scheme that the trustee 
may be removed from his office by the District 
Judge of his own motion speaking of the District 
Judge as an individual, not the District Court. 
The District Judge may be validly empowered as 
a Persona designata to remov'e trustees. {Broom¬ 
field and Tyabji, JJ.) Mahadev v. Govindrao. 
38 Bom.L.R. 1137=168 I.C. 577=9 R.B. 375= 
A.I.R. 1937 Bom. 124. 

~~ S. 92—Scheme decree—Provision giving 
Court authority to appoint successor to deceased 
trustee — Whether ultra vires. 

A provision in a scheme settled under S. 92, 

C. P. Code, giving the Court authority to appoint 

a successor in place of a deceased trustee, is not 

a provision which can be regarded as constituting 

a modification of the original scheme and is not, 

therefore, ultra vires. ( Srivastava, Ag. C.J. and 

Smith, J.) Saadat Husain v. Mohammad Hai- 

n 3 T ^ Uck 31=166 I.C. 215=9 R.O. 291= 

k 93 ^°.h R - 725 = 1937 O.W.N. 39=A.I.R. 1937 
Oudh 193. 


S. 92 Scheme decree—Provision reserving 
power to modify it—Whether ultra vires— In¬ 
herent power of Court apart from such provi¬ 
sion. 

The power of the Court to settle a scheme for 
the administration of a trust is sufficiently com- 

a provision in the scheme 
which makes the scheme alterable by the Court, 
if it is found necessary in future. There is noth¬ 
ing in S. 92, C. P. Code, which makes the reserva¬ 
tion of a power to modify the scheme in future 
ultra vires. If the scheme is amended subse¬ 
quently by the Court within the limits laid down 
by the decree, the Court should be deemed to be 
giving effect to its own decree rather than 
amending it Apart from the exercise of the 
Court’s power reserved by the scheme itself, the 
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only section in C. I 3 . Code which can justify 
amendment of the scheme is S. 151. The inherent 
power of the Court under that section to modify 
a scheme prepared by itself should be exercised 
only where it is necessary to prevent abuse of the 
process of the Court or where the ends of justice 
plainly demand it. (Niamatullah and Bajpai , 
//.) Rangacharya Ganga Ram. 58 All. 538 
— 160 I.C. 1091=8 R.A. 698=1935 A W.R. 
1338=1936 All L.R. 228=1936 A.L.J. 398=A.I. 
R. 1936 All. 97. 

Scope and effect. 

S. 92 —Scope and effect. 


The real intention and meaning of S. 92, C. P. 
Code, is that by virtue of the specific categories 
of relief mentioned in paras, (a) to ( g ) and the 
general relief mentioned in para, (h), it intends 
and is effective to catch all those cases in which 
any declaration, order or other relief is asked 
for by way of carrying into execution and 
administering a trust for public purposes of a 
charitable or religious nature as opposed to relief 

claimed adversely to the trust altogether, as for 

example a claim that no valid wakf exists or that 

certain property does not form part of the trust 

property (Bround , /.) Attia v. Madha. 14 
Rang. 575. 

7" *S. 92— Scope—Public charitable trust — 

Management vested in members of family — Dis¬ 
pute among parties—Reference to arbitration — 
Award dealing with management and laying down 
scheme for future management—Suit to make 
“ward decree of Court-If falls under S. 92. 

Where an arbitrator is required to investigate 
the nature of the management of various chari¬ 
table trusts by the parties in management thereof 
and is also asked to lay down a scheme for the 
future management of the institutions, that can¬ 
not be regarded as a matter arising out of the 
private rights of any particular individual. The 
fact that the disputing parties belong to the 
family or families in which the management of 
the institutions is vested will not of itself take 
the case out of the purview of S. 92, C. P. Code, 
it the object of the proceeding is to safeguard 
the interests of the institutions or obtain direc¬ 
tions for their proper management. A suit to 
tave such an award made a decree of Court 
cannot lie when the procedure prescribed by S. 92 
has not been complied with. ( Varadachariar and 
Pandrang Row, JJ.) Lakshmikantam v. Rama- 

w m Y iYV* 1 ao r •«V 170==12 RM - 244=1938 M. 
W.N. 1176=48 L.W. 742=A I R 1939 Mad 17n 
= (1938) 2 M.L.J. 972. ‘ 70 

—-S. 92 Scope Relief against third parties 
—Admission of trust by defendant—If necessary 

—Nature of suit—Determination. 

S. 92, C. P. Code, is no doubt inapplicable to 
the case of actions or suits relating to charities 
brought against third parties; but if the relief is 
claimed against persons who are constructive 
trustees, who have intermeddled with the charita¬ 
ble or trust property and made themselves 
trustees, then the action is within the section. 
The fact that the defendant does not admit the 
property to be trust property will not take the 
suit out of the section, as the nature of the suit 
is determined by the allegations in the plaint and 
not by the contentions in the written statement. 
I he plaint and not the written statement should 
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be looked to in order to determine the jurisdic-' 
tion of the Court. (Davis, J.C. and Lobo, A.J.. 
C.) Mulch and Bassaar Mal v. Devigir Motigir. 
30 S.L.R. 104=165 I.C. 158=9 R.S. 87=A.I.R. 
1936 Sind 179. 

- S. 92— Scope—Suit instituted claiming 

reliefs under S. 92— Sanction—Necessity—Subse¬ 
quent amendment or abandonment of reliefs—If' 
makes suit maintainable without sanction. 

The use of the word “instituted” in S. 92, C. P. 
Code, makes it incumbent on the Court to see- 
what the prayers were in the plaint at the date 
the suit was instituted in order to satisfy itself 
whether S. 92 (2), C. P. Code, had been complied 
| with, and for that purpose the Court must pay no 
regard to what may happen by way of amend- 
ment or abandonment at some later stage in the- 
! suit. If the suit as instituted falls under S. 92, 
it cannot lie if brought without the sanction of 
the Advocate-General or the Collector. The 
fact that by subsequent amendment the relief or 
reliefs falling under S. 92 are struck would not 
make the suit maintainable. 

Broomfield . J. —If a suit claims the reliefs 
specified in S. 92 and should therefore have been 
brought under that section, the difficulty cannot 
be got rid of by amending the plaint or abandon¬ 
ing those reliefs. It would make no difference 
in principle whether a particular relief is given 
up after a formal amendment of the plaint or 
whether it is abandoned without it. (Broom¬ 
field and Divatia, JJ.) Gajramji Jasramji v. 
Somnath Bhudardas. 42 Bom.L.R. 443=A.U 

R. 1940 Bom. 242. 

Suit under. 

- S.92 — Suit under—Frame and reliefs of — 

Suit primarily for settlement of scheme and 
appointing trustees—Prayer for possession of 
properties from strangers — If proper—Order 
striking off such strangers—If proper. 

In a suit primarily for settling a scheme and 
for the initiation of a trust and for appointing 
trustees of the trust, with a prayer for vesting of 
the trust property in the trustees to be appointed,, 
it is wrong to enlarge the area of the case from 
creating a trust to determining what property, 
belongs to that trust and passing decrees lor pos¬ 
session of that property against outside parties.. 
The case becomes undesirable for multifarious¬ 
ness. Once a trust has been constituted and 
trustees have been appointed together with a 
declaration vesting the property of the endow-- 
ment in the trustees, there will be nothing to stop 
those trustees from bringing suits, not under 

S. 92, C. P. Code, but under the ordinary law, for 
recovering property which is vested in them by 
way of charity of which they are trustees, and 
for such suit no fiat of the Advocate-General is. 
necessary. If there is added in a suit under S. 92, 
a prayer for possession against outside parties* 
which can be sought after the trustees are 
appointed those outside parties can be struck out 
from the suit which mainly seeks to have a 
scheme settled. (Baguley and Shaw , JJ.) U 
KyaI V. ShWF.BONTHA S. E. L. ASSOCIATION. 172 

I.C. 976=10 R.R. 302=A.I.R. 1937 Rang. 483. 

-S. 92 —Suit under — Costs—If to be made- 

payable out of zvakf estate. V- ' 

In a suit under S. 92, C. P. Code, for removal 
of mutwallis of a mosque and other consequential. 
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reliefs, which has been instituted bona fide and in 
which after protracted proceedings it is found 
that the allegations of the plaintiffs are well- 
founded and substantiated, it is only proper that 
the plaintiffs should get all their costs out of the 
funds of the wakf estate. There is no justifica- 
tion for refusing to allow the plaintiffs their costs 
out of the funds of the estate. (. Mukerji , A.C.J. 
and S.K. Ghose, /.) Wares Ali v. Sheikh 
Samsuddin. 168 I.C. 260=9 R.C. 790=63 C.L. J. 

* O / O. 

—-S. ^2 Suit under—Death of mutwallis of 
wakf appointed by Court in suit under — Applica - 
Hons by some persons for their ozvn appointment 
Wakf property actually in possession of certain 
persons who were managing it as mutwallis— 
Applications, if maintainable — Suit , if necessary 
In a suit brought under S. 92 , C. P. Code, the 
-Lhstnet Court appointed certain persons mut- 
wallis of a wakf. On the death of all of them 
some persons applied to the Court by means of 
separate applications to be appointed mutwallis 
of the wakf Certain persons were actually in 
possession of the wakf property and managing it 
as mutwallis. 

fiat although the applicants did not 
specifically pray for the removal of the persons 
who were in actual possession of the wakf pro¬ 
perty from trusteeship, yet that was really their 

c U no°^ , D n i t j at a PPhcations were barred by 
i> * u j, * ^ ode ’. by necessary implication, as it 
was hardly conceivable that when the Legislature 
• deemed it necessary that a suit brought for the 
purposes mentioned in the section should be in¬ 
competent unless brought with the consent in 
writing of the Advocate-General, they meant to 
permit a mere application to be brought by a 
private individual without any official sanction 
whatever for the same purpose, and that, there¬ 
fore, the prayer of the applicants for their own 
■appointment as trustees could not be granted by 

Q e o?°^ rt D W1 A h 3 Ut necessity of a suit under 
tt\ a Lode. ( Thomas and Zia-ul-Hasan 
-7X) A® du l Hasan Khan v. Jafar Hussain* 
168 I.C 803=9 R.O. 505=1937 O L R 324- 
1937 O.W.N. 730=A.I.R. 1937 Oudfa 381. 

TT~r®- 92 ^r$ ui } UI l4 er Death of one of several 

-plaintiffs—Effect—Abatement. See C. P Cone 
O. 22. 17 Pat.L.T. 926. L0DE ' 

—- -S. 92—Suit under—Defect in sanction— 

Dismissal of suit—Restoration under Public 
:Suits Validation Act—Subsequent dismissal on 
•absence of valid consent. See C. P. Code S QT 
<62 CX.J. 70=A.I.R. 1936 Cal. 815. 

-S. 92— Suit under — Maintainability—Alle¬ 
gation as to breach of trust — Necessity. 

. The argument that in the absence of an allega¬ 
tion of breach of trust in the plaint the suit is 
not maintainable, is untenable. A suit under that 
•section lies not only in the case of any alleged 
breach of trust, but also where the direction of 
the Court is deemed necessary for the adminis¬ 
tration of a trust, if it be a trust for public pur¬ 
poses of a charitable or religious nature. ( Mya Bti 
and Sharpe , //.) M. E. Mitchla v. A. M. Mit- 
chii.a. 1938 Rang.L.R. 276=177 I.C. 851=11 R. 
R. 175=A.I.R. 1938 Rang. 339. 

———-S. 92 —Suit under — Parties—Alienee of 
-trust property denying trust and its title to pro¬ 
perty in his possession—If proper or necessary 
Jarty. 


AND 
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■Although in a suit under S. 92, C. P. Code, no 
relief can be granted against third parties, it does 
not necessarily follow from this that the Courtis 
not competent to bring before the forum any such 
person. Alienees being in possession of trust 
property and denying the existence of the trust 
and its title to the property in their possession 

are certainly proper, though not necessary, par¬ 
ties to a suit under the section, though no relief 
or remedy can be given as against them, because 
in their absence the Court cannot effectually and 
completely adjudicate the question of the exis¬ 
tence of the trust and of the title of the trust to the 
property in question. {Varadachariar and Stodart 

Chett iar . Ji6 4LC. 61S=9R.M. 137=19316NTW* 

i L j w 4 3 r = AjR - 1936 

——-S 9 2~Smt under—Reference to arbitration 
—Competency-Matters of public rights—If can 
be made subject of arbitration on reference in 
suit regarding private rights—Award declaring 
property to be trust p r0 perty-If illegal-S cheme 

to r frame 1 lstratlon °f trust Property—Jurisdiction 

Where a suit could not be brought under S. 92 
C. P. Code, except upon the conditions therein 
specified, the section cannot be evaded merely by 
a reference to arbitration upon contentions raised 
10 1 j ^ ltten statement, and the arbitrators can¬ 
not decide upon matters of public right which the 
law provides shall be brought into issue only in 
a particular manner. Matters of public right 

declded by arbitration, and it'makes 
little difference whether the public, rights are 
determined as a result of their specific inclusion 
in the terms of reference, or whether they are 
decided by arbitrators upon a reference in a suit 
the plaint in which relates to private property It 
is only matters in difference in litigation which 
affect private rights that may be referred to arbi¬ 
tration ; a suit under S. 92, C. P. Code, is not a 
suit for the determination of private rights and 
matters in difference in such suit cannot be refer¬ 
red to arbitration. Where the jurisdiction to 
decide a particular matter is given by law to 
specific tribunals only, determination of 
that matter by other tribunals is excluded. 
But a. suit for a declaration that certain pro- 
pertv is trust property does not fall under S 92, 

£' F' therefore, a declaration in 

the award °f the arbitrators to that effect does 
not offend against law. But an award which 
grants reliefs which could only be granted in * 

suit under S. 92 is without jurisdiction, e.g. the 

trustnfnne f s ? h ? me { ° r , the administration of 
trat^r P P m ty ’* 1S heyond the powers of the arbi¬ 
trators. (Daw, I.C. and Mehta, A J C) Ganga 

-To R S E 32 AV A A T S b 3 i°o S 170 I.C. 102 

— 10 R.S. 32=A.I.R. 1937 Sind 174. 

^ Suit under—Right to have a scheme 

n A r» n _ i. - • 1 -r ^ m _ 


—ivigut iu nave a seneme 
tramed or accounts examined—If flows from the 
preliminary decree. See Bengal Waicf Act, 

1937 Cari50 IX,R - (1937) 1 CaL 673 =AJ.R. 

— .S. 92— Suit under—Suit for removal for 

shebaits or trustees as founders—Right to relief 

- 7 Grounds—Proof of breach of trust — Neces¬ 
sity. 

If any relief is to be granted in a -suit undpr 
S. 92, C. P. Code, ordering the removal or 
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interfering with the rights of the shebaits and 
trustees as founders, something substantial must 
be shown justifying their removal or interference. 
Where therefore members of the old managing 
committee of an ashram brought a suit against 
the founders of the institution on their forming 
a new managing committee on the expiry of the 
old one without even attributing breach of trust 
on the part of latter, 

Held , that the founders were justified in taking 
proper steps for the management of the institu¬ 
tion and in forming a new committee and there 
being no breach of trust attributed to them, the 
suit was not proper. ( Milkerji and Jack, JJ.) Pra- 
kash Chandra Nag v. Subodh Chandra Nag I. 
L.R. (1937) 1 Cal 515=64 C.L.J. 341 = 170 I.C. 
290=10 R.C. 133=A.I.R. 1937 Cal. 67. 

-S. 92 (1)— Construction—Any other Court 

“empowered in that behalf” by the Local Govern¬ 
ment—Meaning of—Notification empowering 
Judge of Court, to hear suits under S. 92 — Judge 
mentioned by natne — If empowers him as persona 
designata or empowers Court presided over by 
him—Limits of jurisdiction not mentioned—If 
invalidates notification—Power of Court to en¬ 
tertain plaints in suits under S. 92 —If also con¬ 
ferred. 

Where a Local Government, purporting to act 
under S. 92 (1), C. P. Code, issues a notification 
which empowers the presiding Judge of particu¬ 
lar Court, specifically meaning the Judge, to hear 
suits which may be instituted under S. 92, C. P. 
Code, it is only reasonable to assume that the 
Government intends to comply with the section 
and to confer the necessary powers to the Court 
over which the named Judge .presided and presi¬ 
des. The Court presided over by that Judge is a 
Court duly “empowered in that behalf” within 
the meaning of S. 92 (1), C. P. Code. The juris¬ 
diction may, however, be limited in time, i.e., only 
so long as that Court is presided over by the 
particular named Judge. The notification cannot 
be taken as merely empowering the particular 
named Judge as a persona designata, so as to 
make it not in conformity with S. 92 (1) and in¬ 
valid on that account. The fact that the limits 
of the jurisdiction of the Judge are not mention¬ 
ed in the notification will not also invalidate the 
notification. The notification in question would 
also empower the Court presided over by that 
Judge to entertain plaints, as the power to enter- 
tam plaints is included in the general grant of 
jurisdiction. ( Barlee, Wadia and Mackin, JJ.) 
9™™? Shripad */. Shrinivas Krishna. I.L R. 
(1937) Bom. 655=170 I.C. 1 = 10 R.B 79=39 
Bom.L R. 548=A.I.R. 1937 Bom. 275 (F.B.). 

S. 92 (1) (a) and (b)— Trustee — Appoint¬ 
ment of new trustee—Notice to interested parties 
—If necessary—Order appointing a trustee by 
consent of parties to suit—If bars claim of any 
claimant in future. 

There can be no question that ordinarily when 
a trustee is removed in accordance with the pro¬ 
visions 'of S. 92, C. P. Code, the Judge should 
issue notice to parties interested and also give 
public notice in such a way as to enable claimants 
to the office to come forward and put in their 
respective claims. The law, however, does not 
make any provision of this nature; and, there¬ 
fore, it cannot be laid down as a hard and fast 
rule that in all suits under S. 92 of the Code that 
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is the procedure necessarily to be restored to. 
Where the Judge appoints a new trustee by con¬ 
sent of the parties to the suit without making any 
enquiry or resorting to any elaborate proceeding, 
the appointment is not an appointment which is 
the result of a judicial proceeding and can only 
be justified as an appointment made with the 
consent of the parties and on no other footing. 
That being the position, there can be no question 
that the order which the Judge has made in 
respect of the appointment will not operate as 
res judicata barring the claim of any claimant in 
future. ( Mukerji and Jack, JJ.) Faizunnessa 
v. Moulvi Asad Bukht. 41 C W.N. 298. 

- S. 92 (1) (a) and (d)— Trustee — Removal 

of—Decree directing accounts — Court, if bound to 
pass. 

It is not obligatory on the court to pass a 
decree directing accounts on the removal of a 
trustee in a suit under S. 92, C. P. Code. If upon 
a consideration of the facts and circumstances of 
the case, when the income of the endowment is 
quite small and the expenditure does not leave 
much in the shape of balance, the Court comes to 
the conclusion that it would not be profitable to 
make an order for accounts, it is very difficult for 
the appellate Court to say that that order is not 
justifiable or that it would be interfered with. 
(Mukerji and Jack, JJ.) Faizunnessa v. Moulvi 
Asad Bukht. 41 C.W.N. 298. 

-S. 92 (1) (b)— Trustee — Appointment of 

new trustee—Departure from arrangement con¬ 
templated by deed of trust — Permissibility. 

In making an appointment of a trustee in a suit 
under S. 92, C. P. Code, although regard must be 
paid to the line of devolution that may have been 
prescribed in the deed of endowment, it is per¬ 
missible to the Court, in peculiar circumstances 
having regard to the exigency of the case, to 
make an appointment which may involve a depar¬ 
ture from the arrangement contemplated by the 
deed of trust itself. ( Mukerji and Jack, //.) 
Faizunnessa v. Moulvi Asad Bukht. 41 C.W. 
N. 298. 

-S. 92 (1) (g)— Scheme—Settling of — Dis¬ 
cretion of Court: 

The discretion which is conferred upon a Court 
by the terms of S. 92, C. P. Code, is very wide 
and the law does not make it obligatory upon a 
Court in a suit under that section to make all the 
orders that are contemplated by the different 
clauses of that sub-section. It is quite open to 
the court not to frame a detailed scheme, if it 
thinks that certain directions given by it to the 
newly appointed trustee for the proper carrying 
out of the endowment would be quite enough. 
(Mukerji and Jack, JJ.) Faizunnessa v. Moulvi 
Asad Bukht. 41 C.W.N. 298. 


-S. 92 (1) (h )—Applicability and scope — 

Person claiming property as his but admitting 
execution of trust—Suit against—If falls under 
S. 92. 

Cl. (/») of sub-S. (1) of S. 92, C. P. Code, does 
not so widen the provisions of S. 92 as to make 
S. 92 not otherwise applicable to suits against 
strangers, applicable to such suits. Where the 
person in possession asserts the property to be 
his, but admits that he is executing the trust, such 
person is a trustee either constructive or de son 
tort and in either case he is not a stranger. 
Therefore a suit under S. 92 can be brought 
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against him. (Davis J. C. and Lobo, A. J. C.) 
Sukhumal-Manumal v. Uttamchand 171 T 

f 9 37 34 stn = d 10 2 30 RS - 102=31 S LR - 51 °= ArR - 

--S. 92 (h )—“Such further or other relief *— 

Meaning of If includes injunction to restrain 
alienation by trustee. 

The words “such further or other relief” in 
92 y l ) cannot to imply necessarily some 

relief in addition to the reliefs specified in Cls. 
(a) to (g) of S. 92. Clause ( h ) clearly indicates 
a relief which while falling under it does not fall 
under any of the clauses (a) to ( g ). A prayer 
asking that the trustees be restrained from alien¬ 
ating the trust property is one which may well be 
included under S. 92 (h). (Davis, DC. and Lobo, 
A. J. ^-) Mulchand Bassarmal v. Devigir 

M a T1 t G1 S- ,1° S P R 1 04=165 I.C. 158=9 R.S. 87 
—A.I.R. 1936 Sind 179. 

—-—S. 93 —Defect in sanction—Dismissal of suit 
—Restoration under Public Suits Validation Act 
—Subsequent dismissal on absence of valid con¬ 
sent — Legality. 

A suit which has been dismissed under S. 93, C. 
Jr. Code, on the ground that the consent required 
by the section is not in order may be restored 

m£ er - 3 ° fthe , P „ ublic Suits Validation Act of 
1932, if an appeal from the decree dismissing the 
suit is competent and open at the time of the 
latter Act. Once the order of restoration is 
made, the suit has to be proceeded with and tried 
in accordance with law. The suit cannot again 
be dismissed on the ground that there has been 

no valid consent given by the Collector. (Mukerji 
' d Ghose, JJ.) Bhabataran Chakra- 

-«? rT R T A t LAL A D ^ 166 I C 95 4=9 R.C. 631 
—63 C.L.J. 70—A.I.R. 1936 Cal. 815. 

——S. 93 —Powers of Collector—Grant of sanc- 
ti°n for suit—Iunsdiction to impose conditions 
—Condition that suit to be filed within two 

™r¥ h hn* Le J Jal T t - y ~ 7Su ' t fi led be y<>nd two months 
Jj barred —Limitation—Computation — Period 
of two months—Starting Point-Date of order or 

date of receipt of order. 

r T A le Coltector exercising under S. 93, CP. 
Code, the powers conferred on the Advocate- 
General under S. 92, C. P. Code, has no jurisdic¬ 
tion to impose by his order granting sanction for 
a suit any time limit for the institution of the 
suit. I he only restrictions which can be imposed 
are in respect of the persons who can institute 
tiie suit and in respect of the reliefs which are 
sought and are obtainable in such suit; any other 
restrictions either in the matter of the institution 
or in the conduct of the suit would be ultra vires. 
A condition imposed by the Collector that the 
suit should be instituted within two months is 
illegal and may be ignored, although if the suit is 
hied long after the grant of sanction, the Court 
has a discretion to refuse to pass a decree in the 
suit on the ground of unnecessary delay. In any 
case, assuming that the Collector can impose such 
time limit the period would not commence to run 
until the order of sanction is made known to the 
parties. (Venkataramana Rao, J.) Ramachan- 
drayya v. Narasimham. 1937 M.W.N. 1319. 

S. 94—Construction—‘If it is so prescrib¬ 
ed'. See C. P. Code, 0.39 and S. 94. 1937 M. 
W.N. 1229. 

“-S. 9 4(c) and O. Z9—Scope—Application 

for attachment by defendant—Undertaking by 


C.P. CODE (1908), S. 95. 

defendant—Acceptance by Court and dismissal of 
application for attachment—Subsequent breach of 
undertaking—Power of Court to commit to jail 

When a Court accepts an undertaking given by 
the defendant in a suit and dismisses an applica- 
tmn for attachment before judgment, the order 
of the Court amounts in substance to an injunc- 
tion restraining him from acting in breach there¬ 
of. The form only implies that the Court is 
prepared to deal with him honourably in the 
expectation that he will treat his undertaking as 
equivalent to an order of Court. It is not open 
to the defendant to afterwards say that because 
the Court did not pass an order of its own after 
accepting his undertaking he is not in the position 
of a person bound by an order of Court. If the 
defendant commits a breach of his undertaking 

the Court has jurisdiction to commit him to jail 

for contempt of Court and for violating the 
undertaking. (Varadachariar, J .) Gurumurthi 
Chetti v. Sella Perumal Pillai. 165 I C 747 
=9 R.M. 297=1936 M.W.N. 519—44 L W 714 
=A.I.R. 1936 Mad. 651. 

S. 95 Burden of proof—Compensation for 
wrongful attachment—Application for — Onus — 
Duty of applicant. 

It is incumbent on an applicant under S. 95, C, 
P. Code, for compensation for wrongful attach¬ 
ment, to prove affirmatively that the attachment 
was applied for on insufficient grounds. It is not 
sufficient for this purpose to show that he has 
properties which are greater in value than the 
amount at stake in the suit. He must show that 
the plaintiff was unjustified in suggesting* to the 
Court that he the defendant was about to defeat 
Vr?7 object of the suit by making alienations. 
(Wadsworth, J.) Palanisami Goundar v. Kali- 
appa Goundar. 1939 M.W.N. 1084=50 LW 

640=A.I.R. 1940 Mad. 77=(1940) 1 M.L.J* 

782, 


-S. 95 — Construction—“Expense or injury” 

— Wrongful attachment—Claim to compensation 
—Proof of special damage—If essential. 

In an application for compensation for wrong¬ 
ful attachment under S. 95, C. P. Code, it is not 
necessary to prove special damage. The words 
expense or injury” indicate that either the 
particular damage upon which a monetary value 
can obviously be placed or the more general 
damage which the Court endeavours to assess in 
terms of money, is contemplated by the section. 
It is not necessary to prove more than general 
damage, e.g ,. mental pain, general loss of reputa¬ 
tion, etc. (Wadsworth , /.) Palanisami Goun- 
DA ?^t Kaliappa Goundar. 1939 M.W.N. 1084 

ML J 782 640 ~ AI,R * 1940 Mad * 77 =U940) 1 

“ 95 Order of attachment passed but 

attachment not effected — Compensation, if can be 
allowed. 

Compensation will be granted only where 
damage has resulted. Where only an order of 
attachment before judgment has been passed but 
the property has not been actually attached in 
pursuance of the order, it cannot be said that the 
mere order of attachment has resulted in 
damages and hence the person whose property 
has been ordered to be so attached cannot claim 
compensation under S. 95. (Ba U , J.) Mohamad 
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Ismail & Co. v. Ashgar & Co. 183 I.C. 174=12 
R R. 65 = A.I.R. 1939 Rang 260 
-S. 95— Right to compensation under—Ques¬ 
tion to be decided. np . 

The question to be decided under S. 95 is 
whether there are no sufficient grounds for 
applying for attachment and not whether there 
are no reasonable grounds stated in the creditor s 
application for attachment. A sued B on a pro¬ 
missory note. B was heavily indebted and trans¬ 
ferred all the transferable immovable property 
to his relations after the execution of the pro¬ 
missory note. A applied under O. 38, R. 5 for 
attachment of a part of the sale proceeds in B s 
favour in possession of Collector. The appli¬ 
cation was granted. B applied under S. 95 for 
compensation. 

I-Ield, that it was clear that A had reason to 
suspect that B was likely to remove the whole of 
the attachable property and if it had been stated 
in the application that all his other property had 
already been transferred, then the Court would 
have been justified in granting the application. 
The grounds, though not stated in the applica¬ 
tion, were undoubtedly sufficient grounds, and 
therefore B was not entitled to compensation 

under S. 95. (Pollock, J .) R ajar am Chimnaji 
Kale v. Balicrishna Nilkanth. I.L.K. (iy38) 
Nag. 361=169 I.C. 614=16 R N. 14=A.I.R. 
1937 Nag. 126. 

__S. 95— Scope—Application for compensa¬ 
tion for wrongful attachment—Absolute order of 
attachment and non-setting aside of order of 
attachment—If bar to claim to compensation. 

The setting aside of an order of attachment is 
not an essential preliminary to the grant of com¬ 
pensation for wrongful attachment under b. 95, 
C. P. Code. Nor would the passing of an absolute 
order of attachment be a bar to an application 
under S. 95 for compensation for wrongful 
attachment. No such preliminary step has been 
prescribed in S. 95 which alone governs the pro¬ 
cedure in a summary application for compensa¬ 
tion for wrongful attachment and a Court would 
not be justified in hedging this remedy round 
with restrictions which the section itself does 
not import. ( Wadsworth , /.) Palanisami 

Goundar v. Kaliappa Gounpar. 1939 M.W.N. 
1084=50 L.W. 640=A.I.R. 1940 Mad. 77= 
(1940) 1 M.L J. 782. 

-*S. 96— Applicability — Appeals from decrees 

passed by High Court on original side. 

S. 96, C. P. Code, does not apply to appeals 
from decrees passed by a High Court in exercise 
of its original jurisdiction, but provides for 
appeals from other Courts exercising original 
jurisdiction. The original side of a High Court 
is just as much the High Court as the appellate 
side, and rights cf appeal are given not by Hie 
Code but by the Letters Patent. (Roberts, C.J. 
and Leach, J.) Haji-e Siiakul Hamid v. Moha¬ 
mad Ibrahim. 1937 Rang.L.R. 97=170 I.C. 822 
= 10 R.R. 107=A.I.R 1937 Rang. 268. 

-S. 96— Applicability—Suit for accounts 

under S. 33 of the U. P. Agriculturists Relief Act 
—Trial by Munsif—Right of appeal. 

Where a suit for accounts under S. 33 of the 
United Provinces Agriculturists Relief Act is 
tried by a Civil Court of original jurisdiction, a 
Munsif, the trial Court does not exercise any 
•special jurisdiction under United Provinces 


C. P. CODE (1908), S. 96. 

Agriculturists Relief Act and hence the right of 
appeal will be governed by S. 96, C. P. Code. 
(Ganga Nath, J.) Durga Charan v. Markande 
Misir. 181 I.C 282=11 R.A. 558=1939 A.W R. 
(H.C ) 105 = 1939 R.D. 71=A.I.R. 1939 All. 233. 
-S. 96—Decree—Application after preli¬ 
minary decree in partition suit raising matters 
not raised in pleadings—Order on—If “decree” 

— Appealability. See C. P. Code, Ss. 2 (2) and 
96. 50 L.W. 541- 

-S. 96—“Decree”—Execution—Order refus¬ 
ing to direct value of property to be stated in sale 
proclamation—Appealability. See C. P. Code, S. 
47. 41 Bom.L.R. 328. 

-S. 96 —"Decree”—Order by City Civil 

Judge under S. 7, Madras City Tenants’ Protec¬ 
tion Act, fixing reasonable rent — Appealability. 

An order passed by the Judge of the City Civil 
Court, Madras, under S. 7 of the Madras City 
Tenants’ Protection Act fixing a reasonable rent 
is not appealable. Such an order is not a decree 
under S. 96, C. P. Code, the scheme of the Act is 
to make such orders not appealable. (Burn and 
Stodart, JJ.) Perumal Chettiar v. Kondal 
Chetty. I.L.R. (1939) Mad. 213=183 I.C. 494 
= 12 R.M. 307=49 L.W. 118=1939 M.W N. 129 
=A.I.R. 1939 Mad. 430=(1939) 1 M.L.J. 80. 

-S. 96—“Decree”—Order under O. 41, R. 5, 

refusing stay of execution pending appeal— 
Appealability. See C. P. Code, S. 2 (2). 40 Bom. 
L.R.1198. 

-S. 96 —Decree in favour of plaintiff impos¬ 
ing conditions—His right to appeal against 
imposition of conditions—Adverse finding — 
Applicability — Test. 

Where a decree in favour of the plaintiff 
allows his claim in its entirety provided a certain 
condition is fulfilled and dismisses it in its 
entirety if that condition is not carried out with¬ 
in a specified time, in either event the rights of 
the parties are conclusively determined by the 
decree. The plaintilf is entitled to appeal from 
the order imposing the condition of which he 
complains. A party in whose favour a decree 
has been passed may nevertheless have a right to 
appeal against a finding adverse to him—the test 
to be applied in each particular case being 
whether the finding sought to be appealed against 
is one to which the rule of res judicata may be 
held to be applicable so as to disentitle the 
aggrieved party to agitate the question covered 
by the finding in any other proceeding. (Khund- 
kar , J .) Tarapada Ghose v. Sakhi Kanta 
Behara. 42 C.W N. 492. 

-S. 96—“ Decree”—Partition suit — Prelimi¬ 
nary decree—Order after and before final decree 
—If decree—AppcalabiU y. 

No appeal lies from an order passed in a parti¬ 
tion suit after the preliminary decree and before 
the passing of the final decree. Such an order 
cannot amount to a decree so as to be appealable. 
In a suit for partition there are only two decrees, 
vie., the preliminary decree and the final decree 
and no third or further decree can be passed by 
the Court between these two. ( Sennet and Har¬ 
ries, JJ.) Banwari Lal v. Beni Prasad. 10 
R.A. 333=171 I.C. 839=1937 A.W.R. 692=1937 
A L J. 809=1937 A.L.R. 903=A.I.R. 1937 All. 
694. 

-S. 96—Right of appeal—Party to suit— 

Suit against manager of Hindu joint family—Co- 
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pzirccner impleaded as party as member of family 
Right to appeal from decree. See Hindu Law 
—Joint family — Manager. A.I.R. 1937 Sind 
■ • 

- : —S. 96 (2 )—Scope — Defendant not filing 

written statement on date fixed and failing to 
appear—Pleader's request to make oral statement 
refused Ex parte decree—If justified—Appeal 
after dismissal of application to set aside ex parte 
decree—Power of appellate Court to set aside ex 
parte decree and remand suit—C. P. Code , 0.10, 
R. 2.— Right of pleader to make oral statement. 

A smt proceeded inter partes up to a certain 
point and the defendant was given time to file a 
written statement. He, however, was absent on 
that date and no statement was filed. His pleader 
•offered to make an oral statement but was not 
allowed to do so. Further adjournment for filing 
written statement was also refused. The Court 
proceeded ex parte and decreed the suit. An ap¬ 
plication under O. 9, R. 13 for setting aside the 
-ex parte decree was made but was dismissed in 
default of parties and there was no finding on 
merits. I he lower appellate Court set aside the 
decree and remanded the case under S. 151, C. P 
Code, holding that the trial Court was wrong in 
passing ex parte decree. 

. Held, that the order of the trial Court was in¬ 
judicious as the defaulting party to have been 
penalized by costs and that the lower appellate 
Court was competent to consider the propriety of 
passing an ex parte order. 

Held, further, that O. 10, R. 2, C.P. Code, could 
not be used to enable counsel to evade a clear 
direction of the Court. ( Gruer , J.) Ramballabh 
Jasraj v. Dharamsi Jetha & Co. I.L R ( 1 937 ^ 

I C ' S4, =‘° W ?°»=A.I. 

S. 96 (3)—Applicability — Oath taken in 


I2l8 

C. P. CODE (1908), S. 99. 

{Addison and Din Mohammad, JJ .) T 0 ti Par- 
shad v^ Girnari Mal. 40 P.L.R. 123. J 

T~ f-^-Scope-Mortgage suit—Preliminary 
decree also providing for personal liability—No 
appeal—Appeal from final decree—Right to chal¬ 
lenge provision as to personal liability. 

A Court has jurisdiction to decide wrong as 

well as right. If it decides wrong, the wronged 
party can only take the course prescribed by law 
for setting matters right; and if that course is 
not taken, the decision, however wrong, cannot 
be disturbed. Even though an application under 
u. 0 % K. 0 , C. P. Code, by the mortgagee is neces¬ 
sary tor an order for a personal decree for the 

balance due, still when the preliminary decree 
contains a statement that the mortgagor is liable 
tor any deficiency that may be found due and the 
mortgagor prefers no appeal against such decree 

Kv d^ cree *. 1S subsequently passed, in an 
appeal by him against such final decree, not only 
the preliminary decree itself but even such state- 

o '07 or altered in view of 

r e V°d?- ( Ba guley and Shaw, JJ.) Maung 

SKI«7 310 770=10 * E368 

S. 98 Difference of opinion among Judges 
hearing first appeal—Procedure to be adopted. 
See Letters Patent (All.), Cl. 27 and C. P 
Code, S. 98. 1938 A.W.R (H C ) 712—A I R 
1938 All. 641 (F.B.). ^ W 7lz - AlR - 

——S 98 (3)—Consent decree—Meaning of— 
Right of appeal in cases decided by Court on 
procedure not warranted by the Code. See 
Practice—Appeal. 1939 P.W.N. 151. 

^—-Applicability—Absence of both par - 

H I/niQIIVin n -f ~ __j _ r . 


--r Vv IclKCll in 

pursuance of offer to be bound by—Decree there- 
on. See Oaths Act, S. 11 . 172 I.C. 421. 

--S. 96 (3)—Consent decree—Parties inviting 

Court to adopt special procedure—Court adopt- 
ing ana deciding suit—Appeal from decision— 
Maintainability. See Appeal—Competency. 71 
M.L J. 281. 

-S. 96 (3), O. 23, R. 3 and O. 43, R. 1 (m) 

—-Order recording compromise under O. 23, R. 3 
if decree by consent — Appeal. 

In construing a particular provision of the 
Code the Courts should, as far as possible, give 
to the other provisions of the Code their proper 
-and effective meaning to attain their proper and 
•effective purpose. There is a distinction between 
a decree passed by consent of parties to which 
S. 96 applies, and a compromise of suit under O. 
23, R. 3. S. 96 does not in all cases bar an appeal 
■which involves a consent decree. Where an order 
recording, a compromise is passed under O. 23, 
R. 3, an appeal lies from it under O. 43, R. 1 , Cl. 
(w> and S. 96 (3) is not a bar to such appeal. 
1933 Bom. 205, not foil. {Davis, J.C. and Dadiba 
C. Mehta, A J.C.) Ghanshamdas Lokumal v. 
Nanikram Khubchand. 29 S.L.R. 437=163 
I.C. 240=9 R S. 2 =A.I R. 1936 Sind 59. 

—7 -S. 97— Appeal from preliminary decree — 

Final decree passed during its pendency — Appeal , 
■if competent. 

An appeal filed from a preliminary decree is 
competent, although during its pendency a final 
■decree is passed but it is not appealed against 

Q.. D .—77 


I . . ' *- - w * Jr j uu in, vur m 

ties ~-Allowing of appeal on statement of person 
not duly accredited—If can be condoned. 

The law does not contemplate the acceptance of 
an appeal in the absence of the appellant unless 
the respondent is present and pleads judgment 
against himself. Where both the parties were 
absent, but the Court acting on the statement of 
a relative of the appellant who was not however 
his duly accredited representative and on the 
tacts as disclosed in the evidence on record 
allowed an appeal, it was held that such an order 
should be reversed as the passing of that order is 
not such an irregularity as could be condoned 

X Mehta S / v P ‘ £ ocJe * {Darling, S.M. and 

i s % b is .'nSr 

II P oIri e 2y-r7 e -n and . or T der as re< J uired by Sch. 
W P r p 2 rw i * e g a l — 1 rregularity—If cured. 

Na*g 246 ° ’ SCH - H ’ PARA - 2I - A.I.R. 1936 

~ —S- ^—^PPhcability — Plaint presented by 

agent without valid power of attorney—Decree— 
Lj to be reversed. 

A plaint was presented on behalf of a person 
byan agent who had no valid power-of-attorney 
and the suit proceeded without the plaint being 

signed by that person and a decree was passed. 
Held, S. 99, C. P. Code, applied and cured the 
defect of this kind. {Roberts, C.J. and Leach , J.) 
A. S. Annamalai Chettyar v. S.R.M.M.C.T.M. 
Chidambaram Chettyar. 172 I.C. 492=10 R R 
337=A.I.R. 1937 Rang. 482. 

- -S. 99—Applicability—Privy Council appeal 

—Objection to amendment of plaint on ground of 
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misjoinder of causes of action—Objection wro>ig- 
ly overruled by High Court—Decree of High 
Court , if liable to be reversed. 

Even though the High Court has erred in over¬ 
ruling an objection to the amendment of plaint 
on the ground of misjoinder of causes of action, 
their Lordships of the Privy Council would not, 
on that ground, reverse the decree granted by the 
High Court, when the alleged misjoinder has 
affected neither the merits of the case nor the 
jurisdiction of the Court. The provisions con¬ 
tained in Civil Procedure Code, do not regulate 
the procedure of their Lordships in hearing 
appeals from India, but there can be no doubt 
that the rule embodied in S. 99 proceeds upon a 
sound principle and is calculated to promote 
justice, and their Lordships would not be pre¬ 
pared to adopt a course which would merely 
prolong litigation. (Sir Shadi Lai.) Mahomed 
Husain Khan v. Kishva Nandan Sahai. 64 
I.A. 250=1 L.R. (1937) All. 655 = 1937 M.W.N. 
683=41 C.W.N. 1029=46 L.W. 1 = 1937 O.W N. 
573=18 Pat.L.T. 495=65 C.L.J. 438=1937 
PWN. 553=1937 A.L.R. 527=10 RP. 

C 1=1937 A.WR. 631 = 1937 O.L.R. 367 = 3 
B.R. 603=39 P.L.R. 698=39 Bom.L.R. 979= 
1937 A.L.J. 1032=169 I.C. 1=31 S L R. 590= 
AIR. 1937 P.C. 233=(1937) 2 M.L.J. 151 
(PC.). 

—l_s. 99— Applicability and scope—Revisional 
Court—If bound by section^-Plaint presented by 
stranger to suit—Defect—If curable. 

S, 99, C. P. Code, refers only to Courts of 
appeal and not to a Court of revision. The sec¬ 
tion also does not condone every irregularity. 
The presentation of a plaint by a person who is a 
stranger to the suit is no valid presentation ; and 
the defect cannot be cured under S. 99, C. P. CoHe. 
(Norman.) Misri Lal v. Ciiandan Mal. 1937 

A.M.L.J. 41. . f . - 

-S. 99— Defect or irregularity not affecting 

the merits—Meaning of. . , 

A properly constituted rent suit was decreed 
by the Court having jurisdiction and in execution 
of that decree property which was purchased by 
plaintiff in execution of a money decree, was 
brought to sale. The plaintiff then brought a 
suit for possession and for declaring that the rent 
decree and sale thereunder were fraudulent and 

therefore void. # , " , 

Held , the plaintiff not having proved that the 
rent decree was obtained by fraud, the rent 
decree, having been passed by the Court having 
jurisdiction, could not be varied or modified in 
his suit for possession, even though the court pas¬ 
sing the rent decree might have acted irregularly 
in exercise of its juridiction. (Dhavle and Varma, 
jj \ Ratandeo Narayan v. Jamuna Prasad 
Tewary. 169 I.C. 304=3 B.R. 536=9 R P. 548 
=1936 P.W.N. 901=A.I.R. 1937 Pat. 147. 

__ -S. 99 —Order of Honorary Assistant Collec¬ 
tor on a public holiday—If ultra vires. 

There are standing orders of the Government 
of India that no work of a civil nature can be 

done on a public holiday and if it is done then it 
amounts to a nullity. Accordingly an order 
passed by an Honorary Assistant Collector on a 
public holiday dismissing an application or execu¬ 
tion of a decree is clearly ultra vires and is liable 
to be set aside in revision. (Nanavutty, /.) 
Ajhodhya Nath v. Debi Dayal. 167 I.C. 280— 


C. P. CODE (1908), S. 99. 

9 R O. 373=1937 O.W.N. 247=1937 O.L.R. 104 
=A.I.R. 1937 Oudh 272. 

-S. 99—Scope—Appeal from decree—Court 

allowing unreasonable extension of time for 
payment of Court-fee—Wrong exercise of discre¬ 
tion—If ground of attack in appeal—Proper 
remedy. See C. P. Code, S. 149. 18 Pat.L.T. 66S 
=A.I.R. 1937 Pat. 550 (S B.) 

-S. 99—Scope—Decree when could not be 

attacked on ground of irregularities. See C. P. 
Code, O. 26, R. 9 and S. 99. 1938 N.L.J. 392. 

- S, 99 —Scope—Suit by Hindu sons impeach¬ 
ing a large number of alienations by their father 
in favour of various persons—Allegation of vice, 
extravagance and immorality—Impleading all 
alienees 76 in number as defendants—Plea of mis¬ 
joinder raised in written statement but not pressed 
or proceeded with further—Court dealing with all 
transactions and coming to correct conclusion — 
Decree confirmed by High Court—Objection in 
appeal to Privy Council — Competency. 

The mere fact of misjoinder is not by itself 
sufficient to entitle the defendant to have the pro¬ 
ceedings set aside or action dismissed. S. 99, C. 

P. Code, is in plain words; joinder of parties and 
of causes of action is discretionary in the sense 
that if they are joined there is no absolute right 
to have them struck out, but it is discretionary in 
the Court to do so if it thinks right. Three 
plaintiffs, the sons of a Hindu, brought a suit 
against no fewer than 78 defendants: and the 
plaint which contained 69 paragraphs alleged that 
their father, the manager of the joint family 
governed by the Mitakshara, embarked on a career 
of vice and extravagance, that the alienations 
effected by him were not binding on them as they 
were not made for family necessity, and the debts 
in respect of which the alienations were alleged 
to have been made were not binding upon them, 
having been for immoral purposes, and it impea¬ 
ched all the various alienations made in favour of 
the various defendants on the ground of their 
father’s bad character and habits. All the aliena¬ 
tions were fully investigated by the trial Court 
who decided that the plaintiffs were entitled to 
succeed in respect of three-fourths interest in the 
property and his decision was confirmed by the 
High Court on appeal. An objection was raised 
in the written statement of certain defendants 
that the suit was bad for misjoinder and multi¬ 
fariousness, but no appropriate and serious steps 
were taken at any time before trial for an order 
requiring the plaintiffs to amend by discarding 
portions of their claim. The objection having 
again been raised before the Privy Council. 

Held, that there was good reason to think that 
the joinder of so many distinct causes of action 
against so many sets of defendants might well 
have led the trial Court to decline to entertain so 
many matters in one suit and though the incon¬ 
venience and expense avoided by the plaintiffs had 
been much exceeded by the inconvenience and 
expense caused to the defendants, the heavy task 
which fell to the trial judge was ably and fairly 
discharged, and that no effect could be given to 
the objection of misjoinder, the merits of the 
case having been satisfactorily disposed of in 
spite of the complication of the proceedings. (5»r 
George Rankin.) Ramdhan Puri v. Lachmi 
Narain. 166 I.C. 649=16 Pat. 149=1937 P.W. 
N. 87=3 B.R. 318=9 R.P.C. 167=45 L.W. 191 
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=1937 O W.N. 155=1937 A.W.R. 184=41 C W 
N. 418=1937 O.L.R. 68=1937 A L R 119=1937 
A.L.J 556=1937 M.W.N. 251=65 C L.J. 47=18 

£ 4=39 Bom :L R - 363=A.I.R. 1937 P. 
C. 42 (a .C.) 

-S.100. 

Adverse Possession—Finding. 

Benami. 

Burden of proof. 

Concurrent finding. 

Construction of document. 

Custom. 

D iscretion. 

Equitable relief. 

Error of law. 

Evidence. 

Finding of fact. 

High Court—Power of. 

Intention of parties. 

Jurisdiction 
Malicious prosecution. 

Misreading of document. 

Misreading evidence. 

Mixed question of fact and law. 

New case. 

New plea. 

Presumption. 

Procedure. 

Question of fact. 

Question of law. 

Scope. 

Second appeal. 

Adverse possession. 

--;S. 100— Adverse possession — Finding — 

Finality — Interference. 

A finding of adverse possession must, to some 
extent, be a finding of fact, but more particularly 
in a case where the judgment of the lower appel¬ 
late Court is a judgment of reversal, the High 
Court may inquire into the method adopted by the 
lower appellate Court in coming to its conclusion, 
and enquire whether the adverse possession as 
found is supported by evidence and whether the 
finding, which is said to be based on the proper 
legal conclusion to be drawn from the settlement 
and mutation records, is justified. ( McNair . /.) 
Berojullah Sarkar v. Ayatullah Akand. 176 
I.C. 706=11 RC. 159=66 C.L.J. 455=A.I.R. 
1938 Cal. 117. 


—■-S. 100 —Adverse possession — Finding — 

Finality—Scrutiny of evidence in second appeal. 

The question of adverse possession is a mixed 
question of law and fact and hence in second 
appeal, there is no finality about the finding and 
the evidence can be scrutinised to find out if a 
correct inference has been drawn therefrom. 
(Mehta, S M. and Harper , J.M.) Raj Bahadur 
Singh v. Ram Harakh. 1939 R.D. 15=(1939) 
A.W.R. (B.R.) 124 (2). 

—-S. 100 —Adverse possession—Inference 

from facts—Question of law. 

It is a question of fact whether adverse posses¬ 
sion has been proved, but where the decision is 
■whether adverse possession shall be inferred 
from facts, it is not a question of fact; it is a 
question of the legal inference to be drawn from 

facts. (Davis, J.C. and Mehta , J ) Tahilram 
Tackchand v. Mt. Miral I.L.R. (1939) Kar. 
18=176 I.C. 549=11 R.S. 22=A.I.R. 1938 Sind 
132. 


C. P. CODE (1908), S. 100. 

Benami. 

- S 100—Benami— Question of—Finding of 
benami by trial Court on circumstantial evidence 
—Keversal on appeal without consideration of 
evidence—If binding in second appeal. 

The question whether a transaction is a benami 
or not is no doubt a question of fact; and when 
there is circumstantial evidence on which the trial 
Court justifiably infers that a transaction is 
benami, it is not open to the lower appellate 
Court to reverse that finding unless it considers 
that evidence. 1 he finding of the lower appellate 
Court under such circumstances that it is not 
benami without considering the evidence is not 
therefore a proper finding which can be regarded 
as binding in second appeal. ( Cunliffe and 
Henderson , JJ.) Ramesh Chandra Guha v 
Dinanath Mestari 63 Cal. 846=162 I C 348 
—8R.C. 600=62 C.L.J. 483=A.I.R. 1936 Cal. 

I/O. 

Burden of proof. 

- -S. 100— Burden of proof—Finding based on 

mistaken view of burden of proof-interference. 

Where the evidence has been viewed in the 
lower appellate Court on a mistaken application 
of the rule as to burden of proof, its judgment is 
vitiated on a point of law and is open to attack in 
second appeal. ( Beckett , J.) Harchand v. Hjra 
Lal 180 I C. 138=11 R.L. 663=40 P.L.R. 682 
=A.I.R. 1938 Lah. 760. 

100 Burden of proof—Finding of 
fact based on wrong view as to burden of proof 
—Finality. 

A finding of fact of first Court even if confirm¬ 
ed by the first appellate Court can be set aside in 
second appeal if such finding has proceeded upon 
a wrong basis as to burden of proof. (Bose, /.) 
Premraj Bheoraj v. Nathumal Rupchand. 
I.L.R. 1936 Nag. 142=164 I.C. 740=9 R.N. 31 
=A.I.R. 1936 Nag. 130. 

-S. 100 —Burden of proof—Finding of fact 

or law—Finding arrived at by misapplying law. 

A finding arrived.at by misapplying the law, by 
wrongly placing the burden of proof, is not 
merely a finding of fact but is one of mixed law 
and fact, and it can be set aside in second appeal. 
(Dunkley, J .) S. P. L. S. Chettiyar Firm v. Ma 
P u. 14 Rang. 697=163 I.C. 604=9 R.R. 33=A 
I.R. 1936 Rang. 262. 


S. 100 —Burden of proof—Finding of fact 
-Onus wrongly laid—Omission to consider all 
the facts and circumstances—Finality of finding. 

A finding of fact which is not properly arrived 
at is not binding in second appeal when the lower 

onus P^of on the wrong party 
and do not consider all the facts and circum¬ 
stances on both sides, the finding arrived at can¬ 
not be said to be a proper finding so as tQ be bind- 
ln 8 on the High Court in second appeal. 
(Bollock, J.) Mohammad Mustafakhan v. 
Wamanrao. 19 N.LJ. 301. 

S. 100 —Burden of proof—Question of law . 

Where a Court considers the case and the 
evidence of one side only and disbelieving the 
evidence dismisses the claim on the ground that 
the assertions made have not been proved, the 
case is being solely decided on the question of 
onus and no amount of lip service to a rule which 
is ignored in the letter and in the spirit will serve 
to turn what is then a question of law into one of 
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fact. {Bose, J.) Udheban v. Vithoba. I.L.R. 
(1939) Nag. 160=180 I.C. 443=11 R.N. 358= 
1938 N.L.J. 459=A,I.R. 1939 Nag. 78. 

Concurrent finding. 

--S. 100— Concurrent findings of fact — Duty 

of second appellate Court. \ 

Where the entries in the papers as between the 
khasra and khatauni are discrepant, the evidence 
also is undoubtedly confused and the pleadings 
of both parties are partially wrong and the lower 
Courts have done their best to extricate the truth ' 
from out of all these, there can be no justification 
in second appeal to go against the concurrent 
findings of the lower Courts. ( Harper , 5* M.) 
Iqbal Bahadur v. Ram Lal. 1940 O.A. 491 = 
1940 A.W.R. (B.R.) 106. 

-S. 100— Concurrent findings — Question of 

fact—Question as to validity of permanent lease 
of waste lands of trust — Interference. 

It is not an absolute rule of law that in no 
circumstances should a permanent lease be grant¬ 
ed in respect of waste lands belonging to a trust. 
The question is one of degree, depending upon a 
number of circumstances and therefore a ques¬ 
tion of fact; where the lower Courts have not 
fallen into any error of law and have not lost 
sight of any rule of law in dealing with the ques¬ 
tion of the validity of a permanent lease of waste 
lands belonging to a trust, the concurrent finding 
of the lower Courts that a particular lease was 
granted for a justifiable cause cannot be inter¬ 
fered with in second appeal, although some of the 
observations made by the lower Courts may be 
open to criticism. ( V aradachariar , J) Nella- 
yappar Kanthimathi Ambal Temple, Tinne- 
velly v. Arunachalam Pillai. 1937 M.W.N. 1 
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Construction of document. 

--S. 100— Construction of documents — Docu¬ 
ment of title—Meaning of zvord. 

The question as to which of two alternative 
meanings of a certain word appearing in a docu¬ 
ment should in the context be held applicable, is 
one of interpretation of the document, and 
if the document is one of title it would be open 
to second appeal. (Dalip Singh, J.) Hans Raj 
v. Tulsi. 41 P.L.R. 326=A I R. 1939 Lah. 264. 
——S. 100— Construction of document — Find¬ 
ing as to meaning of certain words used in a 
document—Finality. 

A finding by the lower appellate Court as to 
the meaning of certain words used in a document 
must be regarded as a finding of fact. It is 
doubtful if its interpretation is open to question 
in second appeal. {Smith, /.) Parmeshwar 
Singh v. Raij Nath. 167 I C. 295=9 R.O. 374 
z=1937 O.L.R. 106 (2) = 1937 O.W.N. 356=A.I. 
R. 1937 Oudh 295. 

—! -S. 100— Construction of documents—Find¬ 
ing based on documents of title—If can be 

challenged. . . ., 

A finding based on khatauni and khasras which 
are instruments of title can be challenged in 
second appeal even if it i$ a finding of fact. {Zia- 
ul- Hasan, /.) Gulai v. Srjpal. 12 Luck. 155= 
162 I.C. 334=8 R.O. 363=1936 R.D. 172=1936 
O.W.N. 375. 

._.S. 100— Construction of documents — Find¬ 

ing based on— Interference. 

' A finding of the lower appellate Court based 
upon documents which are instruments of title 
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and not merely historical material, even if it be a 
finding of fact, can clearly be challenged in second 
appeal. {King, C J. and Nanavutty t J.) Amjad 
Husain v. Nawab Ali. 11 Luck. 642=161 I.C. 
158=8 R.O. 307=1936 R.D. 35=1936 O.L.R. 
147=1936 O.W.N. 100=A.I R. 1936 Oudh 225. 

-S. 100— Construction of document of title 

—If can be gone into. 

The construction of a document of title is a 
question of law or at any rate of mixed fact and 
law and the second appellate Court can go into 
such matter. {Mohammad Noor and Rowland , 
//.) Jyoti Prasad Singh v. Rajendra Narayan 
Singh Deo. 162 I.C 838=8 R P. 586=1936 P. 
W.N. 458=A.I.R. 1936 Pat. 287. 

-S. 100— Construction of document — If 

ground for second appeal. 

Misconstruction of a document in the sense of 
misinterpretation of a term of it so as to lead to 
a wrong legal inference is certainly a matter for 
second appeal. {Gruer,J.) Santoshrao c>. Sheo- 
lal. 20 N.L.J. 39. 

-S. 100— Construction of documents — Inter¬ 
ference in second appeal. 

Where the construction placed by the lower 
appellate Court upon the documents which it 
considers is not an unreasonable one, no point 
arises in second appeal for interference. {Fast 
Ali.J.) Narain Pandf.y z;. SuraJbhan Lal. 18 
Pat.L.T. 289=1937 P.W.N. 98=169 I.C. 897=3 
B.R. 678=10 R.P. 91=A.I.R. 1937 Pat. 414. 

-S. 100— Construction of documents — Inter¬ 
ference. 

The fact that certain documents which are not 
documents of title have been misconstrued by 
the lower appellate Court, would not be a good 
ground for second appeal. {Tek Chand , J.) 
Mangal Das v Mool Raj. 39 P.L.R 376. 

-S. 100— Construction of documents — Inter¬ 
ference. 

Even though the lower appellate Court may 
not have placed a correct construction on the 
documents exhibited that would not entitle the 
High Court to interfere with its finding of fact 
in a second appeal. {Jack, J.) Gopi Mohan Jeo 
Thakur v. Bepin Behari Bhakat. 173 I.C. 358 
=10 R.C. 507=65 C L.J. 325=A.I.R. 1937 Cal. 
371. 

-S. 100— Construction of documents — Mere 

pieces of evidence — Inference—Challenging in 
second appeal. 

When the Court only considers various docu¬ 
ments as mere pieces of evidence involving no 
question of construction, its inference of fact is 
not open to challenge in second appeal. ( Nixogi , 
/.) Rajlu Naidu v. Malak. I.L.R (1939) Nag. 
580=186 I.C. 155=12 R.N. 187=1939 N.L.J. 
297=A.I.R. 1939 Nag. 197. 

-S. 100— Construction of documents —Ques¬ 
tion of fact. 

The interpretation of documents which are not 
instruments of title is a question of fact. 
{SkemP, J.) Devi Das v. Yaran Khan. 168 
I.C 638=9 R.L. 661=39 P.L.R. 482=A.I.R. 
1937 Lah. 656. 

-S. 100— Construction of document — Ques¬ 
tion of lazv. 

Per Rupchand Bilaram, A. J. C. —Where a suit 
is founded on an agreement between the vendee 
and the vendor, its construction is a question of 
law and not of fact. ( Rupchand Bilaram and 
Havcliwala, A.J.Cs .) Dayaram Chainrai v. 
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Karmumal Kotumal. 172 I.C. 322=10 R S 
141=A .I.R. 1937 Sind 263. ' ' 

- S. 100 —Construction of documents—Ones- 
tion of law. 

The construction of documents is a question of 
law which may be considered in second appeal. 
.But where there is no error in the construc¬ 
tion of a document, and it is argued that there is 
a mistake in drawing an inference from the docu¬ 
ment, that is not an error of law, but an error 
of fact, and High Court will not interfere with a 
finding of fact by the lower appellate Court 
merely because it is erroneous. (Davis, JC. and 
Mehta, Gulabrai Dayaram z*. India 

Equitable Insurance Co 30 S.LR 371=167 
I.C. 929=9 R.S. 207=A.I.R. 1937 Sind 51. 

-S. 100— Construction of document—When 

question of lazv. 

. A decision as to how much area was the sub¬ 
ject matter of settlement of a touzi at the time 
of its settlement, which is arrived at on the cons¬ 
truction of a Rubkari i s a question of law so far 
as the question of construction of Rubkari is con¬ 
cerned. (Wort and Agarzvala , //.) Ram Ram- 

T Bi n PR c A D A I, S TNGH v - Krishna Madho. 182 
1 ?82= 5 B.R. 864=12 R.P. 89=20 P.L.T 677 
=A.I.R. 1939 Pat. 364 

-S. 100 —Construction of documents which 

are not documents of title—Erroneous decision as 
to effect — Interference. 

Where none of the documents filed in a case is 
a document of title, nor is there any question or 
any decision of the Court with regard to the 
documents which is a decision on a question of 
law, an erroneous decision by the Court as to the 
import of such document is not error of record, 
but is merely an erroneous decision by the Court on 
a question of fact, and is binding in second appeal. 

7 ^ i Re ^* ot1 * (Wort and Row - 

land,JJ ) Sudhakar Mtsra v. Nilkantha Das. 

161 8 RP - 446=A.I.R. 1936 Pat. 129 

——100— Construction of plaint—Question 
of law. 

The construction of plaint is a question of law. 
(Dhavle and Vnrma , JJ.) Ladhuram Marwari 
v. Bansidhar Marwart. 16 Pat 527=4 B R 78 
= 18 Pat.L.T. 640=1937 P.W.N. 677=10' R P 

260=171 I.C. 881=A.I.R. 1937 Pat. 572 

Custom. 

S. 100— Custom—Finding as to existence— 
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When open to interference. 

Where a question as to the existence of a 
custom has been decided by a lower Court, what 
has to be seen is not merely whether the decision 
arrived at is one of fact but whether in arriving 
at it, the Court has committed an error in law or 
not; for instance, if it was based upon the ac¬ 
ceptance of evidence which was inadmissible, it 
could be questioned in second appeal but if it was 
so based because the Judge believed the evidence 
of some and disbelieved that of the others, it 
could not be questioned in second appeal. 
(Hamilton , 7 ) Ram Din v. Balbhadpar Sinch 
14 Luck. 515=181 I C. 70=11 R.O. 280=1939 
OL.R. 235=1939 R D. 250=1939 O.A. 364= 
1939 O.W.N. 372=A.I.R. 1939 Oudh 210. 

■-S. 100 — Custom—Finding as to existence of 

custom—Plea that it is qualified—If open in 
second appeal. 

Where the lower Courts have found that ac¬ 
cording to the village custom as recorded in the 
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Wajib-ul-arz the groves of the judgment-debtor 
are inalienable and cannot be attached and sold in 
execution of the decree, and the decree-holder 
did not plead in the Courts below that the custom 
was qualified in the sense of the restraint against 
alienation being merely for the benefit of the 
proprietor, it is not open to him to raise that plea 
in second appeal which is concluded by the finding 
of the lower Courts about the existence of the 
custom. ( Srivastava and Nanavutty, JJ.) Kand- 
hai Lal v. Sheo Hath. 12 Luck. 59=161 I.C 
266=8 R.O. 316=1936 O.W.N. 260=1936 R.D. 
113=1936 0 L.R. 153=A.I.R. 1936 Oudh 235. 

— S. 100— Custom—Finding as to proof of — 

High Court , if and when can interfere in second 
appeal. 

The finding of lower Court that a custom has 
not been proved, is a finding on a mixed question 
of fact and law. The High Court sometimes 
interferes with such a finding on the ground that 
the evidence is so considerable in favour of the 
existence of the custom that the lower Court 
should have found, the custom proved. But if it 
is in accordance with the weight of evidence, it 
would be impossible to reverse it in second appeal. 
(Rennet and Verma, JJ.) Pauhari Bishunath 
Jati v Ramlagan Jati. 183 I.C. 471=12 R.A. 
143=1939 R D. 234=1939 A.W.R. (H.C.) 313= 
1939 A.L.J. 617=A.I.R. 1939 All. 500. 

; S. 100— Custom—Finding that custom set 
up is not established — Interference. 

A finding of the lower Courts that a custom set 
up by a party has not been established by him is 
one of law and cannot be interfered with in 
second appeal when it is not vitiated by any error 
of law. ( Niamatullah. J.) Mathura Prasad v 
Bhola Nath. 174 I.C. 433=1938 R.D. 233=10 
R A. 575=1938 A.L.R, 272=1937 A.L.J. 1301 = 
1937 A.W.R. 1228=A.I.R. 1938 All. 144. 

S. 100— Custom or usage — Existence of — 
Question as to—If open in second appeal. 

The question whether the facts found in any 
particular case prove the existence of the essen¬ 
tial attributes of a custom or usage is a question 
of law which may be discussed in second appeal. 
(Agarzvala and Madan, JJ.) Rudra Narain 
Singh v. Kf.dar Nath Singh. 18 Pat.L.T 477 
=1937 P.W.N. 526=3 B.R. 762=10 RP 148= 
170 I.C. 754=A.I.R. 1937 Pat. 458. 

: S. 100 —Custom—Question as to—Mixed 


question of law and fact. 

Custom is a mixed question of law and fact. 
(Broomfield and Mackltn , JJ.) Babasaheb Appa- 
saheb^. Laxmanappa Ramappa. 178 I.C. 854= 

T * 1 R ?ni 98=40 Bom - L R * 1015=A.I.R. 1938 
Bom. 492. 


S. 100— —Custom Reasonableness of custom 
— Question of law. 

A. question as to the reasonableness or other¬ 
wise of a custom is a question of law and it is 
open to the High Court in second appeal to look 
into the facts found by the lower appellate Court, 
for the purpose of deciding as to whether the 
custom alleged is reasonable or not. (M. C. 
Ghose and Mukherjea, JJ.) Asrabulla v. Kiama- 
tulla Haji Choudhury. I.L.R. (1937) 2 Cal. 
86=41 C.W.N. 503=66 C.L J. 284=10 R.C. 305 
=171 I C. 785=A.I.R. 1937 Cal. 245. 

*-S. 100— Custom or usage—Question whe r* 

ther usual practice prevails and duration of its 
existence—If one of law. 
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Whether a usual practice prevails or not, and 
the length of its existence are questions of fact; 
although the legal inferences which follow from 
them may be questions of law. 1931 All. 499 
(F.B.), Foil. {Dose, J .) Gangadhar Marti v. 
Shri Sundar Narain Sansthan. I.L.R. 1936 
Nag. 13 = 164 I.C. 825=9 R.N. 39=A.I.R. 1936 
Nag. 95. 

Discretion. 

-S. 100— Discretion—Calling of witness by 

lower appellate Court—Interference in second 
appeal. 

Where the lower appellate Court examines of 
its own motion under O. 41. R. 27, C. P. Code, a 
witness who, in its opinion, should have been 
examined by one of the parties, there is nothing 
illegal in the exercise of its discretion, and it is 
not open to the Court on second appeal to decide 
whether the discretion has not been rightly 
exercised. (Jai Lai, J.) Roshan Lal v. Charan 
Das. 168 I.C. 466=9 R.L. 637=38 P.L.R. 449 
=A.I.R. 1937 Lah. 115. 

--S. 100— Discretion — Exercise of, by Trial 

and Appellate Courts—Power of High Court in 
second appeal. 

The discretion given to the trying Court is not 
one to be exercised arbitrarily but with due 
regard to the facts of the case and general princi¬ 
ples of justice. High Court in second appeal has 
power to see which of the two Courts exercised 
discretion properly in accordance with the 
judicial principles. {Niyogi. J.) Baliram v. 
Uttam Chand. I.L.R. (1939) Nag. 452 = 182 I. 
C. 52=11 R.N. 495 = 1939 N.L.J. 157=A.I.R. 
1939 Nag. 110. 

-S. 100— Discretion — Grant of specific per¬ 
formance—Discretion of lozver Court — Inter¬ 
ference in second appeal. 

Per Haveliwala, A J.C. —Under S. 22, Specific 
Relief Act, discretion in the grant of specific 
performance of the contract depends on the facts 
and circumstances of each case and where discre¬ 
tion has been exercised by the first appellate 
Court on the consideration of the evidence 
recorded, the Judicial Commissioner's Court 
should not interfere unless it is shown that the 
discretion was perverse and against judicial 
principles. More so in second appeal in which 
questions of fact which are the basis for the 
exercise of the discretion cannot be gone into. 
Where the interference in the discretion of the 
trial Court, by the first appellate Court, rests on 
the consideration of the whole of the evidence 
and its decision is on the findings of fact both on 
the evidence and on the documents which is with¬ 
in the competence of the first Appellate Court to 
challenge, the Judicial Commissioner’s Court 
cannot and should not interfere unless those find¬ 
ings are vitiated by some error of law. 

Per Rupcliand Bilaram, A.J.C. —Where the 
appellate Court interferes with the discretion of 
the trial Court and the basis of the interference 
is wrong and arbitrary, not judicial, the Judicial 
Commissioner's Court is justified in interfering 
with the discretion exercised by the appellate 
Court. {Rupchand Bilaram and Haveliwala, 
A.J Cs.) Dayaram Chainrai v. Karmumal 
Kotumal. 172 I.C. 322=10 R.S. 141=A.I.R. 
193 7 Sind 263. 
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-S. 100— Discretion — Interference — Exercise 

of discretion on misapprehension of legal princi¬ 
ples—Power of High Court in second appeal 

Where the lower Courts have exercised their 
discretion not on the special facts of the case but 
on a misapprehension of the legal principles on 
which the discretion given by a provision of law 
should be exercised, it is competent to the High 
Court in second appeal to interfere and overrule 
that exercise ( Horntan.) Sham Lal v. Babu 
Ram. 1937 A.M.L J. 49. 

-S. 100 —Discretion — Interference zvith — 

Limitation Act, S. 5. 

It is only when the lower appellate Court 
exercises a judicial discretion, that the High 
Court will not entertain a second appeal on a 
plea that the lower appellate Court was wrong in 
applying the provisions of S. 5, Limitation Act. 
If the reasoning of the lower appellate Court is 
based wholly upon an erroneous view of law, or 
the Court rejects such a plea arbitrarily without 
exercising judicial discretion, the High Court 
will interfere in second appeal. (Agha Haidar, 
J.) Ladha Mal-Bishem Das v. Nadar. 166 I. 
C. 698=9 R.L 407=A.I.R. 1936 Lah. 742. 

-S. 100— Discretion—Interference in second 

appeal—High Court's powers. 

The High Court does not ordinarily interfere 
in second appeal with the discretion of the Court 
below when such discretion has been exercised 
judicially on a full consideration of the evidence 
in the case. But where the lower appellate Court 
has not directed its mind to the evidence in the 
case at all, but has disposed of the suit on a 
preliminary objection, there is no bar to the 
High Court interfering with the decision of the 
lower Court in such a case (Agarzvala and 
Rozvland, JJ ) Satruhan Prasad Singh v. 
Udai Pratap Narain Singh 187 I C. 207=6 
B.R. 433=12 R.P. 573=A.I.R. 1940 Pat. 502. 

-S. 100— Discretion—Refusal of application 

for adjournment and dismissal of appeal for ivant 
of prosecution—Interference in second appeal. 

An appellate Court has a discretion to grant or 
refuse an adjournment prayed for by the 
appellant or his pleader; and the exercise of that 
discretion is not a matter which can be made the 
subject of a second appeal. A refusal of an 
adjournment and the consequent dismissal of 
the appeal for want of prosecution cannot there¬ 
fore be interfered with in second appeal. 
(Niamatullah , J,) Mohammadi Husain v. 

Chandro. 168 I.C. 1001=9 R A. 697=1937 A. 
L.R. 439=1937 A L.J. 174=1937 A.W.R. 122= 
A.I.R. 1937 All. 284. 

--S. 100— Discretion—Wrong exercise of — 

Interference—Amendment of plaint • 

Where a judge allowing an amendment of the 
plaint has proceeded on a wrong view of the law 
so that he could not have applied his mind to the 
question whether he should or should not, in his 
discretion allow the amendment, the High Court 
would interfere in second appeal though the 
matter was one in the discretion of the lower 
Court. (Stone, C.J. and Bote. J.) Lachhman- 
SING V Mahf.ndra Lal. I.L.R. (1939) Nag 194 
=176 I C. 728=11 R.N. 72=1938 N.L.J. 198= 
A.I.R. 1938 Nag. 388. 
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Equitable relief. 
S. 1.00 — Equitable relief 


- - , Lower Court 

wrongly refusing equitable relief — Interference. 

The High Court will always interfere in 
second appeal where a lower Court has wrongly 
refused to grant an equitable relief. ( Horwill, 
/.) Narayanan Nair v. Chekunni. 1937 M 
W.N. 245=45 L.W 648=10 R.M. 164=170 I C 
242=A.IR. 1937 Mad. 520. ‘ ’ 

o ^ Error of Law^ 

* S. 100— Error of law—Finding by appel¬ 
late Court in reversal of trial Court's decision 
without giving reasons and without discussing 
evidence—Interference in second appeal. 

A provisional finding upsetting a very closely 
reasoned and elaborate judgment of the trial 
Court without any discussion of evidence what¬ 
ever or without giving any reason except the 
general^reason that the evidence is not satis¬ 
factory is contrary to law and will be set aside in 
second appeal. (Pandrang Row, J.) Veeramma 
*• Y®“appa. 173 I c. 333=10 R.M. 565=A.I. 

—' ?, Error of law—Improper rejection 

of evidence—Collection papers to rebut pre¬ 
sumption under S. 50 (2), B. T. Act—Exclusion 
from consideration—If vitiates finding—Inter¬ 
ference. See B. T. Act, S. 50(2). A.I.R. 1936 
Cal. 483. 

77-S. 100— Error of law—Test—High Court , 

v can hear appeal on facts. 

There is an error of law when a Court's finding 
proceeds upon a misconception of the real nature 

• e ,* ssue ln the case, when several facts 
admitted or proved are not considered in their 
relation to each other and weighed as whole, 
when a certain legal consequence which naturally 
follows from admitted and proved facts is over¬ 
looked, or when a material part of admissible 
'evidence which vitally bears on the point at issue 
is disregarded. A case which involves such an 
^ awmus t fall within the ambit of S. 100, 
Code. Where therefore lower Court's 
judgment is based on an error of law it cannot 
attain finality and High Court in appeal can hear 
it on facts. ( Niyogi , /.) Mt. Anupa Bai v. 
Bhagwant Singh. I.L.R. (1938) Nag. 535= 
179 1.0.285 = 11 R.N. 283=A.I,R. 1938 Nag. 
*470. 
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(Bennet and Verma, J] ) Daulata Kuer v. Ram 
Das Rai. 1940 A.W.R. (H.C.) 276=1940 A.L. 
J. 366=A.LR. 1940 All. 349. 

" 100 Finding of fact—Alienation by 

mahant Legal necessity—Question as to—Nature 
of—Finding on — Finality. 

. T,i e question of legal necessity for an aliena¬ 
tion by way of a permanent lease by the mahant 
of a math is a question of fact. The finding of 
the lower appellate Court on such a question is 

binding in second appeal, though the question is 
disposed of by that Court by applying a principle 
of law to the proved facts of the case. ( Wort 
and Rowland , //.) Darbar Saheb v. Bare Lal 
Kandarp Nath Sah Deo. 162 I.C. 797=8 R P 
567 =17 PatJLT. 488=A.I.R. 1936 Pat. 275. 

-—S. 100 —Finding of fact—Appellate Court 
erring m lazv in arriving at conclusion upon facts. 

Where the lower appellate Court errs in law in 
holding on the facts of a case that the descent 
has not been from preceptor to disciple, the find¬ 
ing can be interfered with in second appeal. 

(Dahp Singh and Sketnp , //.) Ghulam Mohy- 
ud Din v. Mt. Hajran Bibi. 178 I.C 58=11 R 
L. 393=A.I R. 1938 Lah. 182. 

" S- 100 —Finding of fact—Concurrent find¬ 
ings—Rule as to non-interference with—Meaning 

of. 

. On second appeal it is not the concurrent find¬ 
ing of fact which cannot be interfered with ; it is 
the finding of fact of the first appellate Court, 
and there is no question of it being within the 
discretion of the second appellate Court to inter¬ 
fere ; the second appellate Court cannot inter¬ 
fere, however erroneous it may think this finding 
of fact to be. ( Dunkley and Wright, JJ.) U Rai 
Gyaw Thoo, Ltd. v. Ma Hla U Pru. 1940 
Rang.L.R. 180=A.I.R. 1940 Rang. 126. 

-S. 100 —Finding of fact—Construction of 

deed — Interference . 

Where it is clear that the lower appellate 
Court has wrongly interpreted a deed in the same 
manner as the trial Court and the other facts 
relied on by the appellate Court are insufficient 
to sustain the legal inference arrived at by it, the 
second Appellate Court is bound to interfere and 
may set aside the judgment and decree. (Davis, 
J.C. and Weston, J.) Dolumal z;. Parmesharibai. 
A.I.R. 1940 Sind 74. 


Evidence. 

--S. 100 — Evidence—Respondent in lower 

’appellate Court not attacking points decided 
against him—Evidence on those points, if can be 
gone into in second appeal. 

The right which a respondent in the lower 
appellate Court has under O. 41, R. 22, C. P. 
Code, to support the trial Court's decree in his 
favour on any points which were decided against 
bim, if not availed of, cannot be used to ask the 
Court in second appeal to go into evidence bear¬ 
ing on that issue. (Niyogi, /.) Pannalal v. 
Sumranlal. I.L.R. (1939) Nag. 624=185 I.C. 
108=12 R.N. 133=1939 N.L.J. 391=A.I.R. 
1939 Nag. 260. 

Finding of fact. 

-S. 100 —Finding of fact—Absence of— 

Power of second appellate Court to arrive at 
finding of fact. 

The High Court in second appeal is entitled to 
come to a finding of fact where the lower appel¬ 
late Court has omitted to arrive at such a finding. 


-S. 100 —Finding of fact—Date of termina¬ 
tion of agency—Finding as to—If final. 

A finding by the lower appellate Court as to 
when an agency terminated is binding in second 
appeal. (Bajpai, J.) Hingu Lal v. Sartu 
Prasad. 169 I.C. 135=1937 A.L.R. 449=9 R. 

A L J' 264=1937 A.W.R. 163=A. 
I.R. 1937 All. 363. 

~ S. 100 —Finding of fact—Decision reached 

after interpreting documents. 

The conclusions of the lower appellate Court 
that the rights of a party in certain maufi jagirs 
are not connected with any grant of pension with¬ 
in the meaning of the Pensions Act is essentially 
a finding in fact which cannot be disturbed in 
second appeal. It is no less a finding in fact 
because in reaching his decision the lower Court 
had to interpret a number of documents. (Thom, 
C.J., Collister, Allsop , Ganga Nath and Braund, 
JJ ) Saadat Husain v. Ram Kishan Das. 1940 
A.W.R. (H.C.) 397=1940 A.L.J. 420=A.I.R 
1940 All. 373 (F.B.). 
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-S. 100 —Finding of fact—Dismissal of 

appeal under O. 41, R. 11, C. P. Code — Finding of 
fact recorded in judgment consisting only of a 
few lines—If conclusive — Interference. 

A finding of fact of the lower appellate Court 
is conclusive in second appeal and the mere fact 
that the judgment of the lower appellate Court 
consist only of a few lines does not make the 
finding of fact any the less binding. There is 
nothing in the Code of Civil Procedure to take 
out of this rule a case in which the lower appel¬ 
late Court records a finding of fact while dismiss¬ 
ing an appeal under 0.41, R. 11, C. P. Code. The 
High Court will not interfere in the absence of 
any errer of law or of defect in procedure. 
(Rowland and Chatterji, JJ.) Baijoo Lail 
Katarayar v. Rajendra Nath Bhattachariya. 
179 I.C. 803=5 B.R. 295=11 R.P. 405=A.I.R. 
1939 Pat. 267. 

-S. 100— Finding of fact — Evidence — Failure 

to refer to — Interference. 

Where the High Court is not satisfied with the 
finding of the fact on the point of possession 
because the appellate Court had not categorically 
made reference to the statements of the defen¬ 
dant’s witnesses whom it purported to disbelieve 
nor had it made any reference to the witnesses 
of the plaintiff on the question of possession, the 
High Court can look into the evidence of the 
case and if satisfied that the finding was correct, 
should not interfere. ( Manohar Lall, J.) Palak- 
DHARI MaHTON V. PURANI'RA PRASAD. 173 I.C 

228=4 B.R. 224=10 R.P. 387=A.I.R. 1938 
Pat. 10. 

S. 100 — Finding of fact—Fact assumed but 
not established by evidence — Finality. 

An assumption of a fact which is not establish¬ 
ed by evidence is not a finding of fact binding in 
second appeal. ( D . R. Norman ) Indra Bhan 

v. Kala Bhawan. 1937 A.M.L.J. 7. 

-S. 100— Finding of fact — Finality. 

A finding of fact of the first appellate Court is 
binding upon the High Court however gross and 
in excusable that finding may be. 17 I.A. 122, 
Foil. ( Wort and Rozvland , JJ.) Mohan Lal 
Ram Gopal v. Udai Ram Sewa Ram. 161 I.C. 
516=8 R.P. 454 (2)=A.I.R. 1936 Pat. 140. 

■ S. 100— Finding of fact—Finality of. 

In second appeal the High Court has no juris¬ 
diction to reverse or alter a finding of fact. A 
question of fact cannot be agitated in second 
appeal. (Niyogi, J.) Sheikh Nuroo z. Seth 
Meghraj Ramkaran. I.L.R. (1937) Nag. 214 = 
170 I.C. 790=10 R.N. 91=A.I.R. 1937 Nag. 139. 

--100—Finding of fact—Finality—Finding 

based on inadmissible materials and achieved by 
unjustifiable procedure—If binding in second 
appeal. See C. P. Code, O. 18, R. 18. 48 L.W. 
595. 

-S. 100— Finding of fact — Finality — Failure 

to consider part of evidence—Interference. 

Where the lower appellate Court records find¬ 
ings of fact, the High Court cannot re-open the 
matter merely because some items of evidence 
may not have been considered. ( Rowland , J.) 
Kunj Bihari Thakur z;. Umashankar Prasad. 
173 I.C. 237=10 R.P. 388=4 B.R. 228=A.I.R. 
1938 Pat 38. 

-S. 100— Finding of fact — Finality — Failure 

to consider material evidence — Effect. 


C. P. CODE (1908), S. 100. 

If an appellate Court, while reversing a well 
considered judgment of the trial Court, fails to 
advert to, or in any way indicate that it has con¬ 
sidered, a most material piece of evidence which 
militates against its own view, its finding cannot 
be accepted as an unassailable finding of fact 
in second appeal. (Venkatasubba Rao and 
Abdur Rahman , JJ.) Bapayya v. Ramakrish- 
NAYYA. 179 I.C. 265=11 R.M. 560=1938 M W. 
N. 354=47 L.W. 477=A.I R. 1938 Mad. 568= 
(1938) 1 M.L.J. 582. 

-S. 100 —Finding of fact — Finality—Finding 

on point not pleaded based on slender evidence. 

The lower appellate Court as the final Court of 
fact is entitled to draw such inferences from facts 
as it thinks proper, and in second appeal there is 
no power in Pligh Court to interfere with those 
findings ; but when the Appellate Court, on the 
slenderest of evidence, makes out a case which is 
not in the pleadings, its finding of fact cannot be 
binding in second appeal. ( Agarwala , J.) Bin- 
deshwari Rai v. Ram FVlak Singh. 176 I.C. 
91=4 B R. 521 = 10 R.P. 580=1938 P.W.N. 741 
=A.I.R. 1938 Pat. 181. 

-S. 100— Finding of fact — Finality—Finding 

that land had been rendered unfit for tenancy. 

Where a tenant builds cooly huts on the land 
and the lower Court comes to the conclusion that 
by reason of such construction the land has been 
rendered unfit for the purpose of tenancy and 
that there has been a breach of S. 22 of Chota 
Nagpur Tenancy Act, the finding is one with 
which the High Court is not entitled in second 
appeal to interfere. {Wort, Ag.C.J. and Manohar 
Lall,J.) Ramjap Dube v. Jagadish Chandra 
Deo Dharal. 11 R.P. 237=178 I.C. 274=5 B* 
R. 78=A.I.R. 1939 Pat. 161. 

-S. 100 —Finding of fact—Finality of — 

Powers of High Court. 

The High Court, in dealing with second appeals 
under S. 100, C.P. Code, is confined strictly to 
questions of law, and is bound to accept the 
lower Court’s findings of fact. The High Court 
has no jurisdiction to reverse the findings of fact 
arrived at by the lower appellate Court, however 
erroneous, unless they are vitiated by some error 
of law, although, if it were dealing with the case 
as a Court of fact, it might take a different view 
of the evidence in the case. {Agarwala and Varmo 
JJ.) Joala Prasad Singh v. Chanderjot Kuer. 
17 Pat. 430=4 B.R. 656=175 I.C. 783=11 R.P. 
47=1938 P.W N. 250=19 Pat.L.T. 281=A.I R. 
1938 Pat. 278. 

-S. 100 —Finding of fact — Finality — Ques¬ 
tion whether tenancy is permanent or not-—Lower 
appellate Court not weighing and discussing evi¬ 
dence—Interference in second appeal. 

The question to decide whether a certain 
tenancy is permanent or not, when it depends 
entirely upon the oral and documentary evidence 
evidencing series of transactions in the absence 
of a document of title, is always a question of 
difficulty and in such cases the lower Appellate 
Court, being the final Court of fact, should be 
careful to give its reasonings in its judgment* 
so that the superior Court may be able to see 
that the evidence, both oral and documentary, in 
the case has been properly weighed. Where the 
judgment of the lower appellate Court merely 
reiterates the findings of the trial Court and does 
not discuss the oral or documentary evidence, the 
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judgment cannot be said to be a proper judg¬ 
ment. (Manohar Lall, J.) Chhaganmal Mar- 
wari v. Indra Keot. 179 I.C. 176=11 R.P. 337= 
5 B.R. 2o5=A.I.R. 1938 Pat. 609. 

—-S. 100— Finding of fact—Finality — Weak 
evidence. 

A finding on a question of fact which is sup¬ 
ported by evidence, however weak, cannot be 
challenged in second appeal. ( Ismail, J.) Ram 
Adhar Misir V. Jagnoo Misir. 174 I.C. 82= 
1938 A.LR. 237=10 R.A. 546=1937 AWR 
1223=1937 A.L.J. 1311=A I.R. 1938 All. 100. 

S. 100 Finding of fact — Finding arrived 
at without Court applying its mind to facts and 
circumstances of the case—Finality. 

A finding of fact arrived at by the lower 
appellate Court without applying its mind to the 
facts and circumstances on which the trial Court 
has based its decision cannot be accepted as 
binding in second appeal. (Nasim Ali and Edg- 

ley, JJ) A. H. Mohammad Ismail & Co. v 
Sachidananda Bhattacharjee. 40 C.W.N 
769. 

“ "S. 100 Finding of fact—Finding as to 

document being tampered with. 

A finding that a document has been tampered 
with is a finding of fact and is binding upon the 
High Court in second appeal. (Mohamad Noor 
and Dhavle , JJ.) Janardan Partda v. Prandhan 
Das. 5 C.L.T. 45=A.I.R. 1940 Pat. 245. 

——~S. 100 Finding of fact—Malicious arrest 

rinding as to absence of reasonable and probable 
cause and existence of malice—Suit for damages 
for—Interference in second appeal 

The finding of the lower appellate Court as to 
the absence of reasonable and probable cause and 
to the existence of malice in a suit for damages 
for malicious arrest, is not a finding of fact con¬ 
clusive in second appeal. The question is one of 
law and the High Court has therefore jurisdic- 
t 10 " t ° inte r f ere j n seco nd appeal. ( Manohar 

Madan Lal v. Lakshmi Narain. 179 
I.C. 790=11 R.P. 401=5 B.R, 286=20 P.L T 
367=1938 P.W.N. 783=A.I.R. 1939 Pat 13 

S. 100 Finding of fact—Finding as to 
malice in suit for malicious prosecution. 

A finding in a suit for malicious prosecution 
that the defendant did not a<ct without any rea¬ 
sonable or probable cause or with malice, is a 
finding of fact. 25 Bom. 332 (336) P.C., relied on. 

(Ganga Nath , /.) Narain Das v. Municipal 
Board, Gorakhpur. 161 I.C. 443=8 R.A. 736= 
1936 A.W.R. 31=1936 All. L.R. 277=A.I.R. 
1936 All. 441. 

S. 100 —Finding of fact—Finding as to 
status of tenant. 

Findings that the tenants are raiyats and they 
have acquired rights of occupancy are findings 
of fact. (S. K. Ghose and Edgley, JJ.) Prod- 
yot Coomar Tagore v. Maynuddin Mia. 68 C. 
L.J. 435=A.I.R. 1938 Cal. 724. 

--~S. 100 —Finding of fact—Finding based on 

entries in ‘Khatauni’ and ‘Khasras’— Interference. 

Unless instruments of title are involved, find¬ 
ings of fact arrived at by a Court of first appeal 
cannot be questioned in second appeal, although 
documentary evidence has to be considered. 

“ Khataunis” and “ Khasras ” cannot always be 
regarded as instruments of title. Where the 
entries in the “ Khatauni ” and the “ Khasra” are 
relied on by the parties with reference to the 
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question whether a certain plot was occupied by 
the plaintiff alone or by him and the defendant 
jointly, such entries are mere items of evidence 
and cannot be regarded as instruments of title. 
Accordingly a finding based on those entries is 
a finding of fact which cannot be .challenged in 
second appeal. ( Nanavutty and Smith , JJ ) 
Sripal v. Golai. 168 I.C. 302=9 R.O. 464= 
1937 O.L.R. 247=1937 O.W.N, 544=1937 R D 
258=A I.R. 1937 Oudh 370. ’ ' 

S. 100— Finding of fact—Finding based on 
! erroneous approach to case—If final. 

A finding of fact based on an obviously errone- 
ous approach to the case cannot be accepted as 
binding in second appeal. ( Varadachariar, J.) 
j Thirumalappa v. Ramappa. 176 I C. 639=11 
R.M. 140=1937 M.W.N. 1285=46 L.W. 910= 

A. I.R. 1938 Mad. 133=(1937) 2 M.L.J. 511. 

-S. 100— Finding of fact — Finding based on 

legal error-inference of fraud from circumstan¬ 
ces—Interference in second appeal. 

Though a Court of second appeal is not com¬ 
petent to question the soundness of tfie finding of 
fact by the Court below, and the decision of the 
lower Court as to the effect of the evidence must 
stand final as to the fact, yet the soundness of 
the conclusions derived from the findings of fact 
may involve a matter of law and may, therefore, 
be questioned by a Court of second appeal. 
Where in a case fraud is alleged, but there is no 
direct evidence of fraud and only an inference 
drawn from circumstances, such a finding invol¬ 
ves a legal question as to whether the circum¬ 
stances are such that the necessary inference can 
legally be derived. If the lower Court proceeds 
upon a wrong legal view of the nature of the 
circumstantial evidence from which fraud can be 
inferred, the finding is based upon a legal error 
and can be interfered with in second appeal. 

(Fazl Ali and Meredith, JJ.) Raja Singh v. 
Chaichoo Singh. 185 I.C. 816 = 12 R.P. 423=6 

B. R. 262=20 Pat L.T. 957=A.I.R. 1940 Pat. 

201 . 

—-S. 100— Finding of fact—Finding based on 

wrong assumption — Interference. 

A finding recorded by the low r er appellate Court 
based wholly upon wrong assumptions would not 
be binding on the High Court in second appeal, 
(Agha Haidar, J.) Bhagwan Das v. Parabh 
Dial. 167 I.C. 704=9 R.L. 528=A.I.R. 1936 
Lah. 1005. 

” S. 100 Finding of fact—Finding marked 
by error of law—Presumption ignored. 

A finding of fact is not binding in second 
appeal if it is marked by errors of law as that of 
ignoring the presumption of correctness attach¬ 
ing to the record-of-rights. ( Dhavle and Agar - 

wala,JJ.) Bhup Narayan Singh v. Hira Lal. 
161 I.C. 709=8 R.P. 475 (2)=17 Pat L.T. 405= 
A.I.R. 1936 Pat. 185. 

-S. 100— Finding of fact — Finding not based 

on evidence—Question whether a drain constitu¬ 
ted nuisance. 

The plaintiffs sued the defendants for a per¬ 
manent* injunction for the closing of a drain 
from their latrine. The lower appellate Court 
based its finding on a sweeping statement that 
water discharged from latrines in Indian homes 
should as a rule be treated as nuisance and gran¬ 
ted the injunction, 


I2 35 


1236 


QUINQUENNIAL DIGEST, 1936—1940 


C. P. CODE (1908), S. 100. 

Held, that the finding of the lower appellate 
Court about the drain in question constituting a 
nuisance was given without reference to the 
evidence bearing on the point and its order for 
the closing of the drain must be set aside. ( Sri- 
vastava , J .)- Riyasat Ali v. Zamin Ali. 12 
Luck. 94=161 I.C. 411=8 R.O. 324=1936 O.W. 
N. 310=1936 O.L.R. 175=A.I.R. 1936 Oudh 
211 . 

-S. 100 —Finding of fact—Finding on ques¬ 
tion of title. 

A finding on the question of title is one of fact 
and cannot be challenged in second appeal. 

(Nasim Ali and Henderson, JJ .) Ramesh 
Chandra Talukdar v PramathaNath Sanyal. 
162 I.C. 522=8 R.C. 610=63 C.L.J. 591=40 C. 
W.N. 758=A I.R. 1936 Cal 245. 

-S. 100 —Finding of fact—Finding opposed 

to weight o f evidence — Interference. 

Although a Court of second appeal is, as a rule 
loath to interfere with a finding of fact, where 
the finding is very much against the weight of 
•evidence in the case, the Court in second appeal 
will interfere. (Drake Brockman, S. M. and 
Knox, J. M ) Harakh Chand B. v. Sumer Te- 
warl 1936 R.D. 119. 

-S. 100 —Finding of fact—Finding support¬ 
ed by evidence — Interference . 

Where there is evidence on record which would 
justify the lower appellate Court in arriving at a 
particular finding and it has considered the 
evidence, the High Court will not interfere in 
second appeal merely because it comes to the 
conclusion that if the matter had been raised 
before it, it might have come to a conclusion 
different from the conclusion arrived at by the 
lower appellate Court. If there is no evidence 
upon which the finding could be supported, then 
the matter becomes not a question of fact but a 
question of law. (Davis, /,. C. and Mehta , A, J. 
C.) Sujandas v. Shankerdas. 167 I C. 355=9 
R S. 176=A.I.R.1937 Sind 36. 

-S. 100 —Finding of fact—Finding that ac¬ 
count book is one kept in regular course of busi¬ 
ness. 

A finding that a book of account is one kept in 
the regular course of business is a finding of fact 
within the competence of the lower appellate 
Court. (James, J.) Baidyanath Dutta v. 
Kanhai Lal Marwari. 5 B.R. 296=179 I.C. 
828=11 R.P. 412=A.I.R. 1939 Pat. 264. 

-S. 100 —Finding of fact—Finding that 

certain suit was not collusive. 

A finding by the lower Appellate Court that a 
certain suit was not collusive is a finding of fact 
which cannot be disturbed in second appeal. 
(Addison and Ram Lall % JJ.) Kishori Lall v. 
Piare Lali.. I.L.R. (1940) Lah. 60=41 P.L.R. 
462. 

-S. 100 —Finding of fact—Finding that con¬ 
tract zvas not acted upon—Interference. 

A conclusion of the lower appellate Court that 
a certain contract was not acted upon by the 
parties is a finding of fact which cannot be at¬ 
tacked on second appeal. JaiLal,J.) Ali Gau- 

har v Mahand. 38P.LR.590. 

-S. 100— Finding of fact—Finding that lands 

were totally unfit for cultivation—Interference 
The question whether lands were totally unfit 
for cultivation for the years in suit is a matter 
for the Court below and where the lower Appel- 
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late Court has accepted the finding of trial Court 
that the entire land had been diluviated and no 
area was cultivable in the years in suit the High 
Court has no jurisdiction to interfere. (IVort, 

J.) Nripf.ndra Nath Chatterji v. Jugal Pra¬ 
sad Manual. 185 I.C. 144=12 R.C. 306=A.I. 

R. 1939 Pat. 386. 

-S. 100— binding of fact — Finding that mort¬ 
gage deed alleged in plaint not proved—If can be 
challenged. 

A finding by the lower appellate Court that the 
mortgage deed alleged in the plaint is not proved, 
is a finding of fact which cannot be challenged in 
second appeal. (Nanavutty, J ) Ram Samujh 
v. LalSaran. 167 I.C. 724=9 R.O. 401=1937 
O.LR. 146=1937 O.W.N. 266. 

-S. 100— Finding of fact—Finding that party 

did not get possession of property under agree¬ 
ment of partition — Finality—If can be challenged 
in second appeal. 

A finding of the lower appellate Court that the 
Court was not satisfied on the evidence that a 
party got possession of his share of the properties 
in pursuance of an agreement of partition, is a 
finding of pure fact and cannot be attacked in 
second appeal, however liable it might be to be 
set aside if the evidence could be discussed. 
(Burn. J.) Bapayya v. Ramakrishnayya. 1937 
M.W.N. 393. 

-S. 100— Finding of fact—Finding that suit 

bond zvas executed owing to undue influence—If 
can be disturbed. 

A finding by the lower appellate Court that the 
bond in suit was executed owing to undue in¬ 
fluence, is not a pure finding of fact. It is rather 
a legal inference from the facts of the case. 
Such a finding can, therefore, he disturbed in 
second appeal. (Nanavutty and Zia-ul-Hasan, 
JJ ) Ganga Prasad v. Jangrahadur Khan. 167 
I.C. 424=9 R.O. 387=1937 O.L.R. 114=1937 
O.W.N. 277=A.I.R. 1937 Oudh 254. 

-S. 100— Finding of fact — Finding that there 

is evidence of agreement — Interference. 

The question whether there is evidence of an 
agreement is a question of fact. But if the Court 
comes to the conclusion that there is no evidence 
or that the evidence in no circumstances could be 
held to be evidence of an agreement, a question of 
law might arise. But where on the facts as found, 
and in the circumstances the Court finds there 
was an agreement, no ^question of law arises. 
(Wort, J.) Deo Narain Singh v. Mt. Lila Kuer. 
160 I.C. 1079=8 R.P. 414=1936 P.W.N. 52=17 
Pat.L.T. 360=A.I R. 1936 Pat. 96. 

-S. 100— Finding of fact — Finding that frflii- 

saction zvas intended to defeat and delay credi- 
tors. 

A finding by the lower appellate Court that a 
certain transaction was intended to defeat and 
delay the creditors and was collusive, is a finding 
of fact which is conclusive in second appeal. 
(Bhidc,J.) Daulat Ram v. Bishan Dass. 38 
P L R 577 

-1—1—S. 100 —Finding of fact—Fraud in connec¬ 
tion zvith service of sale proclamation ‘Non- 
service of proclamation — Finding as to, not based 
on evidence — Finality. 

A finding as to the existence of fraud in con¬ 
nection with the service of a sale proclamation or 
as to non-service of the same, which is not based 
on evidence is not binding in second appeal and 
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can be interfered with. {Courtney-Terrell, C. J. 
and James, J.) Ramkeshwar Singh v Kesho 
Prasad Sinha. 180 I.C. 740=5 B.R. 483=11 
R.P. 528=1938 P W.N. 202=19 Pat.L.T. 645= 
A.I.R. 1938 Pat. 622. 

— --S. 100 Finding of fact—Hindu coparcener 

—Intention to separate from joint family—Suit 
for partition—Finding that institution of suit was 
not voluntary act and did not evidence clear inten¬ 
tion to separate—If conclusive in second appeal. 

A finding by the lower appellate Court, that a 
Hindu coparcener in filing a plaint for partition 
was under the influence of profligate persons who 
were bent upon ruining him, and that in effect the 
institution of the suit for partition was their act 
rather than his act, and that therefore the institu¬ 
tion of the suit did not evidence an unequivocal 
intention on the part of the member concerned to 
separate from the other members of the joint 
family, is one of fact, and the High Court in 
second appeal cannot disregard the same, but 
must accept it as conclusive. ( Agarwala and 
l/'arma, //.) Joala Prasad Singh v. Chanderjot 

Pat 430=4 B R * 656=175 I.C. 783= 

11 a R V P ^ 4 i 7 ^o 9 ^ 8P W N - 250=19 p at.L.T. 281 
=A.1.R. 1938 Pat. 278. 

~ S. 100 Finding of fact — Inferences derived 
from documentary evidence. 

A finding based on inferences derived from 
documentary evidence is as good a finding of fact 
as that based on oral and documentary evidence. 

(Niamatullah , /.) Alakh Narain Singh v 

167 I-C. 851=9 R.A 583=1936 

Ai^i97 (n 7=1937 AX R - 263 ( 2 >= A I - R - 19 37 

— S. 100 Finding of fact—Inf erences derived 
from documents. 

. The ru le that the High Court has no jurisdic¬ 
tion to reverse the findings of fact arrived at by 
the lower appellate Court, however erroneous, 
unless they are vitiated by some error of law, is 
applicable to cases in which such findings are 
on inferences drawn from the documents 
exhibited in evidence. ( Thomas , J.) Dan 
Bahadur Singh v. Talewand Singh. 167 I C 
870=9 R.O. 412=1937 O.L.R. 175=1937 O w’ 
N. 330=A.I R. 1937 Oudh 226. * * 

finding of fact—Inference from 
evidence—If binding in second appeal. 

A finding of fact resting on evidence is an infe¬ 
rence of fact from the evidence, and is binding in 
second appeal, unless it can be shown to be im¬ 
possible in law. ( Dhavle, J .) Mohammad 
Yaquoob Ally v. Chhotey Lal Mistri. 179 I C 
583=5 B.R. 244=11 R.P. 396=A.I.R. 1939 Pat! 
2i8. 

■S. 100— Finding of fact—Inference from 
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rence of fact with which the High Court cannot 
interfere in second appeal. {Wort, J.) MohIt 
Tewari v. Ram Narain Dube. 166 I.C. 454—9 
R.P.296=3^B.R 170 (1)=A.IR 1938 Pat. 110 
r S ; Findings of fact—Interference. 

Definite findings on questions of fact by the 
lower appellate* Court cannot be questioned in 
second appeal. The question whether a person 
has been admitted to the tenancy or not by the 
zamtndar is a question of fact and the findings on 
it must be accepted unless it is shown that it is 
without any basis of evidence. ( Satlie JM ) 
Sukhrani V. Din Dayal. 1940 A.W.R. (B.R.) 

— -S. 100 —Finding of fact—Interference. 

In second appeal the Court has no jurisdiction 

to question the findings of fact however gross or 
inexcusable the error may seem to be. (Case law 
discussed.) {Rupchand Bilaram and Haveliwala , 
A.J.Cs.) Dayaram Chainrai v. Karmumal 
Kotumal. 172 I.C. 322=10 R S. 141=AIR 
1937 Sind 263. * 

—-?• !00 —Finding of fact—Interference. 

binding of fact based on misapprehension as 
regards real point at issue cannot be upheld in 
second appeal. ( Bhide , J.) Co-operative Society 
Dhingranwali z;. Muhammad Din. 42 P.LR 
273=A IR 1939 Lah. 301. 

— - S - 1°0— Finding of fact—Interference- 

Absence of evidence. 

A finding on a point of fact is open to consi¬ 
deration in a second appeal when there is no evi¬ 
dence to justify such a finding. {Hamilton, J.) 
Banarsi Das v. Kalka. 1938 R.D 256=1938 
O A. 482=1938 A.W.R. (C.C.) 20=1938 O.W.N, 

A / * • 

--S. 100— Finding of fact—Interference- 

Chance of appellate Court coming to different 
conclusion on same evidence—If a ground. 

Where a lower appellate Court has not dis¬ 
carded defence evidence on any general grounds, 
but has attempted to discuss the evidence and to 
arrive at a reasoned conclusion, the mere fact 
that, that conclusion maybe different from the 
conclusion to which the second appellate Court 
might arrive, if it considers the matter de novo is 
not enough ground for discarding the finding of 
fact arrived at by the lower appellate Court. 
{Sathe, J.M.) Saikwa v. Ram Pal. 1940 R D. 
246 (1). 


■exhibits — Interference. 

It is open to the lower appellate Court as a 
Court of fact to draw such inference as could be 
drawn from the various parts of the exhibits 
before it, and if it had materials ’before it on 
which it could base its finding, the finding cannot 
be interfered with in second appeal. {Mahomed 
Floor, J.) Jagat Mohan Prasad v. L. W. Bion. 
167 I.C. 817=9 R.P. 431=3 B.R. 338=1937 P. 
W.N. 236=A.I R. 1937 Pat. 479. 

--S. 100 —Finding of fact—Inference from 

record-of-rights. 

. The inference as to the nature of a holding to , 
©e drawn from the record-of-rights is an infe-I 


- -S 100 Finding of fact-interference— 

Error of law—What is. 

A finding of fact can be reversed in second 
appeal when it is vitiated by some error of law. A 
mistake of law is not confined to a decision based 

^r a ? m K SS i-'a- eVlden , ce - A findi "S of fact in 
order to be binding and conclusive on a Court of 

second appeal must be one based on evidence 
legally sufficient to support it. The decision of 
the lower appellate Court on a point of fact must 
be proper and judicial. For instance, it must con¬ 
sider all the important evidence ; it must correctly 
state what the witnesses said and what the docu¬ 
ments contain. There is a difference between 
interpretation of a document and giving a mean¬ 
ing to it which cannot possibly be given in view 
of the contents of the documents, for the inter¬ 
pretation must be a meaning which the document 
can bear although of course it need not be the 
meaning which the Court of second appeal would 
give to it. To find against a party because he has 
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not produced before the Court some material 
exhibits which were not within his power to pro- 1 
duce, and which would prove nothing is obviously 
an error of law. To disregard the evidence of a 
witness on the ground that he has made a state¬ 
ment which he has in fact not made is also a 
mistake of law. (Ziaul-Hasan , and Hamilton , 
JJ.) Dukiiharan Nath v. Commercial Credit 
Corporation, Ltd. 15 Luck. 191 = 184 I.C. 521 = 
1939 O.L.R. 630=12 R O. 125 = 1939 O.W.N. 

1114=A.I.R. 1940 Oudh 35. 1 

-S. 100— Finding of fact — Interference — 

Failure to appreciate legal effect of recitals of 
necessity in ancient documents. \ 

A finding of the lower appellate Court based 
upon a failure to appreciate the true legal effect 
ot recitals of necessity in ancient documents and 
omission to consider other documents of recent 
origin consistent with those recitals, cannot be 
supported in second appeal. (Jack and Khundkar, 
JJ •) Lakshmi Narayan Jie v. Jagadish Ch, 
Sur. 177 I.C. 477 = 11 R C. 247=42 C.W.N. 837 
=A.I.R. 1938 Cal. 541. 

- -—S. 100— Finding of fact — Interference — 

Failure to consider documentary evidence. 

Where the lower appellate Court has failed to 
consider a certain document which had been 
relied upon by the trial judge, its finding of fact 
is not binding in second appeal, ( Skcmp , J.) 
Deri Singh v. Sis Ram. 41 P.L.R. 120=A.I.R. 
1939 Lah. 188. 

—-- “S. 100 —binding of fact — Interference — 

Finding as to relationship vitiated by misapprehen¬ 
sion of pedigree table. 

. Where a finding of fact as to the relationship 
of parties is vitiated by an entire misapprehension 
of the pedigree table, it is a finding not based on 
any legal evidence, and can, therefore, be inter¬ 
fered with in second appeal. (Skcmp, J ) 
Ghulam Mohammad z;. Miraj Din. 176 I.C. 464 
= 11 R L. 220=40 P.L.R. 162=A.I.R. 1938 Lah. 
303. 

—-— -S. 100— Finding of fact — Interference — 
Finding based on conjectures. | 

Findingof fact by lower Appellate Court based 
partly on conjectures and partly on a misunder¬ 
standing of the evidence is liable to be set aside in 
second appeal. (Bhide, J.) Ghulam Hussain 
v. Secretary of State. 185 I C. 137 (1)=12 R 
L. 270=A I.R. 1939 Lah. 510. 

7 —S. 100— Finding of fact — Interference — 
Finding based on assumptions and conjectures. 

A finding of fact based purely upon unwarran¬ 
ted assumptions and unjustified conjectures is not 
binding in second appeal. (Tek Chand, I.) Lal 
Chanda Rkhman. 39 P.L.R. 361. 

--S. 100— Finding of fact—Interference — , 

Finding that house formed part of joint family 
property. 

The finding that a house was no part of the 
assets of the firm but formed part of the joint 
family property is a clear finding of fact and 
cannot be disturbed on second appeal. (Din 
Muhammad. J.) Punnum Mal v. Bishambar 
Dayal. A.I.R. 1940 Lah. 205. I 

-S. 100 —Finding of fact — Interference- 

Finding that sale is not fictitious. 

A finding that a sale is not fictitious, right or 
wrong, is a finding of fact which cannot be inter¬ 
fered with in second appeal. (Bhide, J.) Dayal 
Das v. Sant Ram. 42 P.L.R. 246 


C. P. CODE (1908), S. 100. 

-S. 100 —Finding of fact—Interference — 

Grounds—Findings not recorded on objections 
specifically raised before lower appellate Court. 

If the lower appellate Court fails to consider 
and record findings on objections specifically 
mentioned in the grounds of appeal filed before 
it, its order is liabe to be set aside. (Abdul 
Qayoom, C J. and IVazir, J.) Mt. Jainti v. Ludar 
Manx 42 P L.R.J. & K. 21. 

-S. 100— Finding of fact—Interfereyice — 

Grounds. 

A finding of fact arrived at by the first appel¬ 
late Court is final if there is evidence on record 
to support it but such finding can be questioned 
in second appeal, if there is no evidence to sup¬ 
port it and it can be interfered with in second 
appeal. (Mohammad Noor, J.) Bengal Nagpur 
Ry. Co. v. Harijiban Iswar Pathak. 169 I.C. 
354=3 B.R. 554=10 R.P. 4=1937 P.W.N. 71= 
A.I.R. 1937 Pat. 289. 

-S. 100— Finding of fact — Interference — 

Inference from facts— Question of laiv. 

A finding of fact based on oral evidence cannot 
be gone into in second appeal ; but the legal 
inference to be drawn from proved or admitted 
facts is a matter of law. (Kania, J.) Vazirbhai 
Sultanrhaiz;. Gadmal Nathmal. I.L R. (1940) 
Bom. 505=42 Bom.L.R. 511=A.I.R. 1940 Bom. 
263. 

-S. 100 —Finding of fact — Interference — 

Lower appellate Court differing from trial Court 
without good reason. 

Where a lower appellate Court without giving 
very cogent reasons differs from the finding of 
the trial* Court which had the best means of 
judging the weight to be attached to the evi¬ 
dence tendered before it, it can be set aside in 
second appeal by the Board. (Marsh, S.M. and 
Mehta . J.M.) Shyam Lal v. Iswari Dayal. 1939 
R.D. 325=1939 A.W.R.(B.R.) 277. 

-S. 100— Finding of fact—-Interference- 

Lower Court admitting inadmissible evidence — 
Evidence Act, S. 167. 

Where there is legal evidence on record in 
support of the finding of fact by the lower appel¬ 
late Court, the finding is binding in second appeal 
even if the lower Court has admitted inadmissible 
evidence. 19 Cal. 249 (P.C.), Rel. on. (Agha 
Haidar, J.) Mahomed Ali v. Labh Singh. 169’ 
I C. 940=10 R.L. 62=39 P.L.R. 184=A.I.R. 
1937 Lah. 26. 

-S. 100 —Finding of fact—Interference- 

Lower Court omitting to consider all available 

evidence. % m 

A finding of fact to be binding on a Court of 
second appeal must be a judicial decision reached 
on a consideration of the whole of the evidence,, 
and where it appears that all the available evi¬ 
dence has not been considered, the High Court 
will interfere and should interfere in second 
appeal. (Skcmp, J.) Gobind Ram v. Kaju Ram* 
185 I.C. 652=12 R.L. 310=42 P.L.R. 232=A.I* 
R. 1939 Lah. 504. 

-S. 100— Finding of fact—Interference — 

Lozvcr Court omitting to consider circuynstances 
erroneously holding them to be inadyntssible. 

A finding on a question of fact is open ta 
challenge in second appeal if the lower appellate 
Court has in arriving at that finding refused to 
consider certain circumstances erroneously hold- 
1 ing them to be either inadmissible or irrelevant* 
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<Beckett , /.) Krishan Chand v. Kanshi Ram. 
40 P.L.R. 705. 

-S. 100 —■Finding of fact—Inter ference- 

Lower Court omitting to mention certain evi¬ 
dence. 

The mere fact that the lower Court omits to 
mention certain pieces of evidence does not go to 
show that he did not consider them. In any case 
where the finding is based on evidence, it is not 
liable to be set aside in second appeal, even if the 
High Court is inclined to come to a contrary 
conclusion. (Addison and Ram Lall, JJ.) Ranjit 
Singh v. Nawab Khan. 185 I,C. 395=12 R.L 
284=41 P.L.R. 826=A.I.R. 1939 Lah. 548. 


-—S. 100 —Finding of fact — Interference- 
Omission to refer to some documents. 

A finding of fact given by the lower appellate 
Court cannot be challenged in second appeal on 
the mere ground that certain documents are not 
referred to in its judgment, unless those docu¬ 
ments conclusively prove the case of the appel¬ 
lant. {Abdul Rashid , /.) Pitam Chand v. 
Kallu Singh. 42 P.L.R. 94. 


——S 100 —Finding of fact-interference— 
-Principles. 

No second appeal has any chance of success 

where the only ground is that the lower Appel¬ 
late Court has omitted to mention this or that 
piece of evidence. The Legislature rightly or 
wrongly has decided that the first Appellate Court 
is to be trusted and it behoves first Appellate 
Judges to bear in mind the fact that their findings 
of fact are conclusive and that they therefore 
have a great responsibility and should be espe¬ 
cially careful in such cases. If they are not, it 
may be a matter for administrative discipline but 
a second Appellate Court cannot put the matter 
right in second appeal. {Stone, C.J. and Bose . /.) 
Madhodass Gulabdas v. Appaji Raoji. I L R 

5l0 = 183 I.C. 492=12 R.N. 71= 
1939 N.L.J. 329=A.I.R. 1939 Nag. 221. 

S. 100 —Finding of fact — Interference — 

Shifting of onus—Unhappy remark by lower 
Court . 

A finding of fact is not liable to interference in 
second appeal merely because the lower appellate 
•Court's remark about the shifting of the onus is 
not happily worded, if it has not really affected 
the decision on merits. {Bhide, J.) Daulat 
Ram v. Bishan Dass. 38 P.L.R. 577. 


-S. 100 —Finding of fact — Interference — 

When justified. 

It is true that a finding of fact arrived at by a 
lower appellate Court is binding on the High 
'Court, however erroneous it might be. But this 
dictum presupposes that the finding is honest, that 
it has been arrived at on the facts of the case 
uninfluenced by any extraneous considerations, 
that it is the result of a correct appreciation of 
the material on the record and that it is based 
on evidence and not on surmises and conjectures. 
Any finding of fact which does not satisfy any 
of the requirements stated above will not be 
binding on the High Court. Every finding of fact 
is not sacrosanct and if findings of fact are arriv¬ 
ed at on mere surmises and conjectures or on evi¬ 
dence that it is inadmissible or otherwise legally 
^sufficient, those findings can be disturbed. (Din 
Mohammad , /.) Bharpura v. Diwan Chand, 
•I.R. 1940 Lah. 329, 


C. P. CODE (1908), S. 100. 

7n%s)ifieI Findin9 ° f ^ aCl ^ nter ference 

r The High Court is not justified in reversing a 
finding in second appeal, unless of course it if l 
perverse finding for which there is no evidence 
whatever o^ is arrived at by casting the burden 
on the wrong party and thereby shutting out ora? 
evidence. {Stone C J.) Jagoba Kashiba Kasar 

m7 Nag RA 9.' 449=9 R N - 6 =A I R? 

~^-Finding of fact-interpretation of 
facts found by lower Court. 

Where the lower Court has arrived at a certain 
finding of facts, and the facts are clear bm th? 
dispute relates not to the facts but to interpret 

tion of facts by the lower Court, it can be^ealt 
with in second appeal (Dalip Singh and Skemp 
{{•) b ABH Singh v. Mst. Jasso. 178 I C 81 — 
11 R.L. 400=40 P.LR. 506=A.I.R. 1938 

100—Finding of fact—Minor—Decree 
against—Gross negligence of guardian—Finding 
as to—Interference in second appeal. See Minor 

—Decree against. (1937) 1 M .L.J. 224. 

——S. 100 —Finding of fact—No evidence — 
Court in second appeal —// precluded from com 

mg to different finding. om 

Where there is no evidence on which a finding 
of fact arrived at by the lower Court can nm 
perly be based the Court in second appeal, is not 

|ffe™ t t ,e finding W ' (Tafuilf an^DuiMey //) 

igfE’t.SS",* & 

— -S. 100-Finding of fact—Omission to con¬ 

sider materials having obvious bearing on case— 
If vdiates finding—Finality in second appeal 
. A Ending of fact arrived at without consider¬ 
ing the materials on record which has an obvious 
bearing on the case cannot be accepted in second 
appeal. The omission to consider such materials 
vitiates the finding. {Dhavle and Agarwala JJ) 
Suraj Kumar Singh Shri Shri Radha 
krishnaji. 168 I.C. 129=9 RP 461-? R 

394=1936 P. W.N. 796=17 Pat.' L T 774 —a^t' 
R. 1937 Pat. 78. A.I. 

—--S. 100 -Finding of fact-Omission to con¬ 

sider piece of evidence—Effect 

Mere omission to consider a piece of evidence 
will not alter the character of a finding nS 
(Agarwala and Rowland. JJ.) R At , HA = 

“i 5 ?.? at e tav anil 162 «• 

J^.o'ZUAVrSZ 0 ’’ 

A finding of fact cannot be challenged in second 
appeal unless it can be shown that thfre is no evG 
dence supporting it. It is open to a CoSrt to 
accept evidence of one witness in perference to 
that of others and a finding arrived at on such 
evidence cannot be said to be supported by no evi¬ 
dence. ( Rupchand Bilaram and D. C. Mehta Jt 

iSic. sindj— 

S. 100 Finding of fact—Power of Hiah 
Court to direct enquiry into same matter y 

Where it had been already decided bv the lower 
Court that a certain wall and a door d'id not en 
croach on the plot in suit. en 
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Held, tHat it was not open to the High Court in 
second appeal to direct the lower Court to hold 
an enquiry as to the same matter. This would be 
in effect to re-open and try for a second time a 
claim for a mandatory injunction in respect of 
the door and the wall. ( Sir George Rankin.) 
Ballabh Das v. Nur Mahomed. 40 C.W.N. 449 
= 160 I.C. 579=17 Pat.L.T. 177=8 R P.C. 161 = 
38P.L.R. 182=1936 A.W.R. 317 = 1936 A L J. 
480=43 L.W. 685=1936 O L.R. 100=1936 A L 
R 203 = 1936 P.W N. 225=1936 R D. 147=1936 
O.W N. 153=A.I.R. 1936 P.C. 83=70 M.L.J. 
455 (P C ). 

-S. 100 —Finding of fact—Question as to 

when arrears of pay became due. 

The question as to when the arrears of pay 
claimed by a person became due is one of fact, 
depending upon the contract between the parties. 
(Nasim Ali and Id end er son. JJ.) Jitendra Nath 
Roy v. Inanada Kanta Das Gupta. 167 I.C. 
265=9 R C. 672=A.I.R. 1936 Cal. 277. 

-S. 100 —Finding of fact—Question of con¬ 
sideration in pre-emption suit. 

The finding on the question of consideration by 
a lower appellate Court in a suit for pre-emption 
is a finding of fact and when based upon the evi¬ 
dence in the case is binding on the second appel¬ 
late Court. ( Iqbal Ahmad , J ) Jaifaj Sinch v 
Har Narain Singh. 1940 A.L.J. 360=1940 A. 
W.R. (H.C.) 341=A.I.R. 1940 All. 414. 

-S. 100 —Finding oi fact—Qucstioti whether 

execution of document is genuine. 

It is tru»: that a document is said to be execu¬ 
ted only if it is proved to have been consciously 
signed or thumb-marked after the alleged execu¬ 
tant had become aware of its contents and that 
the mere presence of a signature or a thumb- 
mark on a document may not in certain cases in 
itself amount to a proof of its execution. But 
where the Judge has not been impressed by the 
mere presence of the thumb marks on the docu¬ 
ment in question, but there are certain other 
attending circumstances which have influenced 
his mind while formulating his conclusions that 
execution of document is genuine, his decision 
cannot he interfered with in second appeal 
(Addison an<f Din Mohammad , JJ ) Hukam 
Chand v. Ramji Das 180 I.C. 555=11 R.L. 699 
=A.I.R. 1938 Lah. 357. 

-S. 100 —Finding of fact—Question ivhethcr 

tenancy is permanent or not—Finding on — Inter¬ 
ference. 

The question whether a tenancy is permanent 
or precarious is a legal inference from facts and 
not itself a question of fact, and the High Court 
in second appeal can therefore decide the case 
for itself on the facts found by the lower appel¬ 
late Court. ( Dhavle, J.) Jugesh Chandra Bose 
v. Maqdul Hossain. 163 I.C. 415=9 R.P. 9= 
17 Pat.L.T. 202=1936 P.W.N. 333=A.I.R. 1936 
Pat. 384. 

-S 100 —Finding of fact—Question whether 

there has been family settlement among members 
— “Fact”—Meaning of. 

The word “fact” in S. 100, C. P. Code, must 
bear the meaning given to it in S. 3, Evidence Act. 
The question whether there has been a family 
settlement among the members of a joint Hindu 
family is one of fact. Whether two persons 
agree on a certain matter is a thing which is capa¬ 
ble of being perceived by the senses, and whether 
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they had the requisite mental intention necessary 
to give validity to their outward forms or acts of 
agreem< nt, is a mental condition of which a per¬ 
son can be conscious, and a finding on a matter of 
this kind is one of fact and not of law Even if 
such a finding is based on inferences derived from 
other facts, it would still be a finding of fact, pro¬ 
vided it is possible for a prudent man to come to 
such a conclusion, fora fact can be proved not 
only by direct evidence but also by inferences 
from other proved or accepted facts. It does 
not cease to be a fact as defined in S. 3 simply 
because it is proved in this way. A.I.R. 1931 All. 
499, Rel. on. ( Vivian Bose , /.) Dattatraya 
Govind v. Narayan Gangaram. 165 I.C. 217= 

9 R.N. 70=A.I.R. 1936 Nag. 186. 

-Ss. 100 and 101— Findings of fact — Res¬ 
pondent’s right to challenge. 

There is nothing in the language of Ss. 100 and 
101 which gives countenance to the view that a 
respondent in appeal under S. 100, C. P. Code, is 
debarred from challenging the correctness of the 
findings of fact of the first appellate Court which 
in spite of such findings, dismissed the appeal. 
(Mya Bu and Sharpe, JJ.) Ma Lon v. Ma Mya 
May. 179 I.C. 946=11 R.R. 363=A.I.R. 1939 
Rang. 59. 

-S. 100— Finding of fact — Suit for enhance - 

ment of rent—Finding that no prevailing rate 
existed — B. T. Act, S. 30. 

In a suit for enhancement of rent, the lower 
Courts come to the conclusion that there was no 
prevailing rate of rent. 

Held, that the High Court could not interfere 
in second appeal with the finding. {Wort, /.) 
Jagdf.o Narain Singh v. Tula Singh. 160 I.C. 
1102=8 R P. 423=A.I.R. 1936 Pat. 54. 

-S. 100 —Finding of fact—View of appellate 

Court—Finality of—Appellate Court concurring 
iti the judgment of trial Court—Nature of judg¬ 
ment. 

An appellate Court disposing of an appeal is 
not bound to repeat in extenso the arguments of 
the trial Judge which it accepts. But a pabty is 
entitled to a considered opinion of the appellate 
tribunal. It is not the first Court’s view but that 
of the second Court that is final if the question is 
one of fact. ( Vcnkatasubba Rao and Madhavatt 
Nair, JJ.) Venkayya v. Vf.nkatarattamma. 
174 I.C. 669=10 R.M. 733=47 L.W. 66=A.I.R. 
1938 Mad. 253=(1937) 2 M L.J. 916. 

-S. 100 —Finding of fact—When final. 

In a case in which the findings of fact of the 
lower appellate Court are to be final, it is neces¬ 
sary that the Court should examine the entire 
evidence, and its judgment should indicate 
that it had done c o (Tek Chand, J.) Bhim 
Singh v. Ramji. 42 P.L R. 136. 

Intention of parties. 

-S. 100 —Intention of parties to contract — 

Question of fact or question of law. 

Per Rupchand Bilaram , A.J.C. —Intention of 
parties is the inference to be drawn from proved 
facts. That is a question of law. 

Per Havcliivala, A.J C. —Intention to be gather¬ 
ed from evidence as to whether damages or speci¬ 
fic performance should be granted on breach of 
agreement to sell is a question of fact. ( Rup¬ 
chand Bilaram and Haveliivala, A.J.Cs.) Daya- 
ram Chainrai v. Karmumal Kotumal. 172 
I.C. 322=10 R S. 141=A I.R. 1937 Sind 263. 



1245 


C. P. CODE (1908), S. 100. 

Interference. 

S. 100 —Interference with findings of fact- 


Rule against Applicability to findings based on 
inferences of facts drawn from documents. 

The rule against interference in second appeal 
with the findings of fact of the lower appellate 
Court apply equally to the case of findings of 
fact based on inferences of fact drawn wholly or 
in part from documents. (Zia-ul-Hasan and 
Yorke, JJ .) Dayavat Ullah ?•. Atta Khanam. 
186 I.C. 766=12 R.O. 339=1940 O.W.N. 193= 
1940 O L.R. 145=1940 O.A. 200=1940 A W R 
(C.C ) 103=A.I.R. 1940 Oudh 217. 

S._100 —Interference — Power of High 


Court-Error in procedure—Effect of. 

It does not follow that in second appeal an 
error of procedure will always lead to reversal 
of the lower Appellate Court’s decision. It must 
be an error affecting the merits of the case, but 
under S. 10C, C. P. Code, High Court can inter¬ 
fere on the ground of any substantial error or 
defect in the procedure which may possibly have 
produced error or defect in the decision of the 
case upon the merits. (Rowland , /.) Bhagwan 
Singh v. Ujagir Singh. A.I.R. 1940 Pat. 33. 

Jurisdiction. 

S. 100 —Jurisdiction — Incompetence of 


lower Court—Interference m second appeal . 

\Vhere a District Judge assumes a jurisdiction 
which he does not possess, any order which he 
passes on such assumption can be set aside by the 
High Court in second appeal. (Misra , /.) Sheo 
Nandan Singh v. Suraj Prasad Singh. 179 
I.C. 39=11 R.A. 348 = 1938 A.L.R. 932=1938 
AX J 988=1938 A.W.R. (H.C.) 682=1938 R.D. 
829=A.I.R. 1939 All. 22. 

Malicious prosecution. 

S. 100 —Malicious prosecution—Existence 


or absence—If a question of law. 

The presence or absence of reasonable and 
probable cause is a question relating to the state 
of the mind of the accuser and has to be infer¬ 
red from the facts of each particular case. The 
question whether the inference from certain facts 
is correct or not is a question of law. ( Radha- 
krishna, /.) Fateh Chand v. Kunt Behari Lal. 
186 IC. 293=1940 O.L.R. 113=12 R.O. 302= 
1940 O.A. 195=1940 O.W.N. 201=1940 A.W R 
(C.C.) 108=A.I.R. 1940 Oudh 320. 

Misreading of document, 

-S. 100 —Misreading of document—If 


ground for second appeal. 

Misconstruction of a document which is not a 
document of title is, no doubt, no ground for a 
second appeal. But where a document has been 
held to contain an admission by a party when as a 
matter of fact no such admission exists, it is not 
entirely a question of drawing a wrong inference 
from a certain document, not being a question of 
title, but a question of misreading of evidence 
and a second appeal would, therefore, lie. (Dalip 
Singh , J .) Munshi v. Bhagat Singh. 42 P.L. 
R. 216=A.I.R. 1940 Lah. 278. 

Misreading of evidence. 

--S. 100 —Misreading of evidence — Correc¬ 
tion in second appeal. 

Where a certain convincing evidence has been 
set aside in the lower Appellate Court on a 
ground that can have no legal basis whatever, 
such a glaring misapplication of law of evidence I 


AND revenSb. N. T? , « 

C. P. CODE (1908), §, h C *«rt, 


is open to correction l ?arTs66dh 
/•) KtSAN ISARAMJEETL Mt JaWA^! "tLK 

(1939) Nag. 324=178 I.C. 920=Yl R N 260 

A.I.R. 1938 Nag. 385. 60 

Mixed question of fact and law 


'. S - . 10 °—Mixed question of fact and law■ 

irntimi it 11 * hi .. . . ~ 


Application if « fresh '' within meaning of S 48 
The question whether an application in'ques- 
tion is a fresh application within the language of 

s 48 is a mixed question of fact and law and a 
second appeal is competent. (Bhide.J.) Gopal 

Das v. Hafizabad Municipality. 186 I C rah_ 

12 R.L 428=A.I.R. 1940 Lah. 35 86 °~ 

S 100 Mixed question of 'fact and law— 


Creation of new tenancy. 

Whether a new tenancy has been created can 
never be said to be a pure question of law • it is a 
question of m.xed fact and Jaw and a question 

nynVj a 'r i depends upon a number of facts 
(Wort, Ag. C.J .) AIt. Buna Bibi v. Keshab Rat 
Ji Thakur. 163 I.C. 538=9 R p 25 -at £ 
1936 Pat. 411. A.I.R. 

: S. 100 —Mixed question of fact and law— 


Negligence. 

Per Sulaiman, C. /. Negligence is at least a 
mixed question of law and fact and unless it is 
shown that the Court has approached the question 
from a wrong stand-point or that the evidence is 
such that there was no option but to draw the 
converse conclusion or unless the finding is 
vitiated by some other legal defect, it may be 
difficult to upset such a finding in second appeal 
(Sulaiman, C. J. and Bennet, J.) B. B and r T 
Railway v. Dwarka Nath. 58 All.‘771 —iotk 
A.L.R. 964=165 I.C. 882=9 R.A. 324=1936 A 
L.J. 262=1936 A.W.R. 301=A.I R. 1936 All! 


S. 100 —Mixed question of law and fact 

1 /T A T /~y /“» A /7 a / 7 - T * . * m a • J _ ■ 


Question of good faith—Limitation Act S 14 
The question whether a party acted in good 
fai h within the meaning of S. 14, Limitation 
Act, is a mixed question of law and fact and can 
be questioned in second appeal, provided that the 
lower Court s findings of fact are not interfered 
with. 36 I.C. 702, followed. {Skemp, J.) 'may! 
Singh v. Udham Singh. 181 I C 290-—11 t? t 
807=40 P.L.R. 631=A.I.R 1938 Lah foV L ’ 

tP?-, M ! Xed . question of fact and law- 


Question oi adverse possession 

The question of adverse possession is a mixed 
question of law and fact and the Court ha? to 
draw its inference from the proved facts in thZ 
case. (Agha Haidar J.) MV. Bhakt « T t t J« 
S™o„4 166 I.C. 607=9 R.L. 


New case. 

5 }?, 0 ~?J. W C ? se - E ^opPel-Not set up in 


written statement and no issued C a n b7rZ'ed 
in second appeal. J raised 


Where no case of estoppel was set up in the 
written statement and no issue was framed oY 
the point, it is too late to set up such a new case 
in second appeal as there could be no findings of 
fact on which any estoppel could be based 
(Bennet and VermaJJ.) Anjuman Islamia * 
RadheyLal. 180 I.C. 621=11 r.a. 486—1930* 
A.W.R. (H.C.) 141=1938 A.L.J. 1238=A I R 
1939 All. 194. J 8 A 

-S. 100— New case—Interference 


Low 


Court basing judgment on new case made outfTr 
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first time in appeal—Failure to adequately con¬ 
sider", more important aspect—Effect of the case. 
Where a Judge sitting in appeal bases his judg¬ 
ment on a new case made out for the first time in 
appeal, and it is clear that the new case has 
coloured and influenced his consideration of the 
facts and his decision on another aspect of the 
case, which, although treated by the appellate 
Court as a minor aspect, turns out in fact to be 
the most important aspect of the case, and it 
appears that the Court has not adequately consi¬ 
dered that aspect and consequently has arrived at 
a wrong conclusion, his judgment is liable to be 
set aside in second appeal. (Davis, J.C. and 
Mehta, J.) Arab Jhanglu v. Punjal Shah. 
I.L.R. (1939) Kar. 111=178 I.C. 690=11 R.S. 
104=A.I.R. 1938 Sind 198. 

New plea. 

-S. 100 —New plea—Adtnissibility of evi¬ 
dence. 

Even if the question of the admissibility of evi¬ 
dence is not raised in the lower Courts and parti¬ 
cularly in the lower appellate Court, that ques¬ 
tion can be agitated at the stage of second appeal. 
A.I.R. 1927 Lah. 448, Foil. (Agha Haidar, J.) 
Biiagwan Das v. Farabh Dial. 167 I.C. 704=9 
R.L. 528=A.I.R. 1936 Lah. 1005. 

-S. 100 —New plea—If can be raised in 

second appeal for first time. 

The High Court should not in second appeal 
entertain a new point for the first time when all 
materials for the decision of such point are not 
before it. If it is necessary to'frame an issue 
and call upon the lower Court to record a finding 
on such issue before the new point can be decid¬ 
ed, the Court should not permit such a new point 
to be raised in second appeal. ( Harries, J.) 
Kishun Prasad v. Shubratan. 171 I.C. 910= 
10 R.A 335=1937 A W R. 718=1937 A.L.J. 855 
= 1937 A.LR 907=A.I.R. 1937 All. 696. 

S. 100 —New plea—Lower appellate Court 
not noticing in judgment point taken in grounds — 
Presumption — Point , if entertainable in second 
appeal. 

Where a point was taken in the grounds of 
appeal to the lower appellate Court but not 
noticed by it in its judgment, it must be presumed 
that the point was abandoned, in the absence of 
an affidavit to the contrary by the Advocate who 
argued the case before it, and it would not be 
entertained in second appeal. ( Skemp , /.) Fatta 
v. Nazar Hussain. 39 P.L.R. 312. 

-S. 100 —New point—Plea not taken in 

Courts below and necessitating fresh evidence — 
If may be raised in second appeal. 

A point which has not been taken in either 
of the Courts below and which necessitates the 
taking of evidence for its decision cannot be 
allowed to be raised in second appeal. ( Beau¬ 
mont , C.J. and Wadia. J.) Sf.cretary of State 
for India v. Ganesh Narayan. I.L.R. (1937) 
Bom. 801=172 I.C. 194=10 RB. 257=39 Bom. 
L.R. 885=A.I.R. 1937 Bom. 456. 

-S. 100 —New plea—Plea of estoppel—If 

can be raised for first time.. 

Estoppel is always a mixed question of fact and 
law. and a plea of estoppel cannot be allowed to 
be raised for the first time in second appeal, 
when it would necessitate the taking of further 
evidence of facts. (Rangnekar , I.) Jambu 
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Tavanappa v. Gopalakrishnamacharya. 175 

I. C. 866=11 R B. 10=40 Bom.L.R. 359=A.I.R. 
1938 Bom. 291. 

-S. 100— New plea — Plea of estoppel — If 

can be entertained. 

A plea of estoppel which was not made up in 
the piaint or disclosed by the evidence cannot be 
raised for the first time in second appeal. ( Agar- 
wala and Rowland, //.) Bansidhar Seth v. 
Gopi Lal Seth. 6 B.R. 395=186 I.C. 793=12 
R.P. 527=A.I.R. 1940 Pat. 480. 

-S. 100 —New plea—Plea of estoppel not 

raised in the trial Court—If can be raised in 
second appeal. 

A plea of estoppel which is not raised in the 
trial Court and which depends for its decision on 
many questions of fact which are necessary to be 
investigated cannot be allowed to be raised for 
the first time in second appeal. (Manohar Lall, 

J. ) Bindeshwari Prasad v. Lal MungariLal. 
10 R.P. 315=172 I.C. 198=1937 P.W.N. 762= 
18 Pat.L.T. 814=A.I.R. 1937 Pat. 642. 

-S. 100 —New plea—Plea of invalidity of 

deed of assignment of decree for want of regis¬ 
tration—If can be raised in second appeal for 
first time. 

When, in both the lower Courts, the plea that 
the assignment of decree, though requiring regis¬ 
tration, was not registered and that the assignee 
proceeding to execute the decree on the basis of 
such assignment, had no right to do so on account 
of the deed of assignment not being admissible in 
evidence for want of registration, was not raised. 

Held, that the question involved a question of 
fact as to whether the deed of assignment was 
registered or not and so the plea could not be 
entertained in second appeal. (Stone, C.J. and 
Bose, J.) Bhagwansingh v. Beharilal. I.L.R. 
(1938) Nag. 221=172 I.C. 43=10 R.N. 153= 
A.I.R. 1937 Nag. 237. 

-S. 100— New plea — Plea of limitation. 

When the question of limitation depends upon 
the findings of fact, such question, when not 
raised in the grounds of appeal, cannot be allow¬ 
ed to be raised in second appeal. (Vivian Bose t 
J.) Dui.arsingh v . Sitaram. 171 I.C. 783=A. 
I.R. 1937 Nag. 184. 

-S. 100— Neiv plea — Plea of limitation — If 

can be raised in second appeal for first time. 

A suit was instituted on 29th July, 1932, with a 
defective power-of-attorney. The correct power 
was filed on 23rd September, 1932, on which date 
the suit was held to be instituted. In second 
appeal the defendant contended that the suit, in so 
far as it related to the transactions more than 
three years before the date, should be taken as- 
time-barred. The point was not taken in the 
lower Courts and not also in pleadings, after the 
correct power was filed. 

Held, that the question was not a pure question 
of law. It involved fact as well. The plea of 
limitation could not therefore be allowed to be 
taken, under the circumstances, for the first time 
in the second appeal. ( Vivian Bose , J.) Agarwal 
Jorawarmal v. Kasam. I.L.R. 1937 Nag. 28= 
174 I.C. 179=10 R.N. 350=A.I.R. 1937 Nag. 
314. 

-S. 100— Nezu plea — Plea of limitation not 

pleaded or argued in the lower Courts—If can be 
raised in second appeal . 
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. A new _ point of limitation, no mention of which 
is made in the pleadings, in argument or in any 
memorandum of appeal cannot be raised for the 
first time in second appeal. ( Harries J.) Kishun 
Prasad v Shubrvtan. 1937 A.W. R. 718=1937 
A.L J. 855=10 R.A. 335=171 I.C. 910=1937 A. 
L.R. 907=A.I R 1937 All. 696. 

—--S. 100— New plea — Plea of res judicata 

withdrawn in trial Court. 

The High Court will not entertain in second 
appeal a plea of res judicata which was raised by 
the defendant in her written statement but with¬ 
drawn by her counsel on the date of issue and 
which was not raised in the grounds of appeal 
filed by her in the lower appellate Court or in the 
High Court. ( Srivastava , Ag.C.J. and Smith , /.) 
Barfo v. Narain Prasad. 13 Luck. 167=167 
I.C. 72=9 R.O 361=1937 O.W.N. 229=1937 
O L.R. 94=A I R. 1937 Oudh 243. 

~ “S. 100 New plea—Plea of want of sanc¬ 

tion under S. 91, C P Code—If may be raised in 
second appeal. See Tort—Nuisance. 1938 M 
W.N 262. 

-S. 100—New plea—Plea that anonymous 

comment is not admissible' under S. 99 of the 
Evidence Act without proof as to its writer—If 
open in second appeal. See Evidence Act, S. 90. 
(1939) 2 M.L.J. 593. 

--S. 100— New plea — Point not one of pure 

question of law (viz.) failure oi justice , if caused 
—If can he raised in second appeal for the first ' 
time. I 

The question whether there has been a failure 
of justice or not is not a pure question of law and I 
cannot be decided without finding facts and as 
such if the point was not taken in the lower 
Courts, it cannot be raised in second appeal in the 
High Court for the first time. ( Bennet and 
Verma, JJ .) Abdul Rahman v. Firm Salamat 
Ullah. I L.R. (1939) All. 167=180 I.C 409= 
HR A. 457=1939 A L.J. 50=1938 A.W.R. 
(H.C ) 873=A I.R. 1939 All. 163. 

-S. 100— New plea — Point not .pleaded and 

involving questions of fact—If can he raised. 

A point which was never pleaded and which in¬ 
volves questions of fact cannot be raised for the 
first time in second appeal. ( Bose , J.) Seth 
Ramnarayan v. Battulal. 20 N.L.J. 89=170 
I.C. 170=10 R.N. 50=A.I R. 1937 Nag 235. 

-S. 100— New pjea — Point not raised in writ - 

ten statement or anywhere —Maintainability in 
second appeal. 

A point not taken anywhere, not even in the 
written statement, cannot be urged for the first 
time in second appeal. ( Divatia , /.) Waman 
Anant v. Chunilal. 181 I.C. 183=11 R.B. 330 
=41 Bom.L.R. 205=A.I.R. 1939 Bom. 117. 

S. 100 —New plea—Point of law—If can he 
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It is well settled that the Court will allow, even 

fnr fv, C °fi d appeal, ; a question of law to be raised 
for the first time, if it can do without any unfair- 

such thif 1 ^t°W >POnen ^ S * and a question of law is 
fnrfL h 1 lt .4 oes not f necessitate the taking of 
further evidence, the High Court in second 

appeal would allow it to be raised for the first 
ime in second appeal. ( Rangnekar , J.) Jambu 

Tavana^paz/. Gofalakr^hnamcharya. 175 I. 

?938 Boln 29^ ' ° Bom L R - 359=A.I.R. 

^Stln?i7 NeW plea ~ Point of necessita- 

The High Court will not entertain a point of 
aw raised for the first time in second appeal if 

the point cannot be decided without remanding 
the case for further evidence. ( Dunklev A 

£ APA Ammal v Panchavarnam Ammal' 14 

ISf: gr 163 364=9 K E ’=*■«•«« 

oAlrTrL hi hW de P end , ent on any question 
ot fact can be raised in second-appeal though not 

raised before. (Mahomed Noor and Saunders 

//.) JOKHIRAM SaGARMAL V. CHAMAN ChOUDHRY.’ 

T^ 60 1 1096 — 8 R.P. 420=17 Pat 

L T. 57=A.I.R 1936 Pat. 104. tf 

S. 100 New plea—Point of law setting up 
a new right. y 

. A P° i J nt of law cannot be taken for the first time 
in scond appeal if it sets up a new right differing 

A7o m rr ' er ^ d th r rou ^ hout the trial. 

18 Bom. 679, Foil. (Dunkley, /.) Papa Ammal 
v. Panchavarnam Ammal. 14 Rang. 738=163 
I.C. 364=9 R.R. 7=A.I.R. 1936 Rang. 260. 

S. 100— New plea—Point of law—Question 


raised. 

A point of law on the facts held to be proved 
by the lower appellate Court may be entertained 
for the first time in second appeal. ( Bennet , Ag. 
C.J., Iqbal Ahmad, Collister, Bajpai and Ganga 
Nath , JJ.) Dular Pandey v. Nanda Budhai 
I.L.R. (1938) All. 563=11 R.A. 61=1938 A.L.R. 
578=1938 A.L. J. 585=1938 A W.R. (H.C.) 385 
=176 I.C. 226=1938 R.D. 628=A.I R. 1938 All. 
396 (F.B.). 

7—-S. 100 —New plea—Point of law—If can he 
raised for first time in second appeal . 

Q. D.~79 


whether suit falls under .9. 92, C.AcodeAfcan 
be raised in second appeal. 

A point of law can be taken at any time, and 
qqo r the question whether a suit falls under 
?• Code, is a mixed question of law and 

tact, if all the material facts are on the record 
the question whether such facts do or do not 
^ow the trust to be a trust within the provisions 
ot b. 92 is a question of law which can be taken at 

anytime. (Davis, J .C. and Lobo, A.J.C.) Sukhu- 

mal-Manumal v Uttamchand. 171 IC 344_ 

10 R. S . 1Q 2= 31 S.L.R. 510=A.I R. 1937 Sinl 

-S. 100 —New plea—Point of law—When 

open. 

A point of law can be raised for the first time 

in second appeal only ’when a finding favourable 
to the appellant would entitle him to a decree on 
the evidence as it stands. (D.R. Norman.) Hira 
Lal v. Kanhaiya Lal Tiwari. 1937 A.M L T 
71. ’ 

S. 100 New plea—Point requiring further 


findings of fact—If can he taken. 

It is not open to an appellant in second appeal 
to take a new point which requires further find- 
mgs of fact before such point can be determined 
P™./*) Shyam Lal v. Sunder Lal. 1937 
A.W.R. 650=1937 R.D. 387=1937 A.L R. 872= 
Hi 686=10 R A. 299 (2)=1937 A.L. I 769 
=A.I.R. 1937 All. 661. /by 

-S. 100 —New plea—Question of law 

Where the question is purely one of law, not 

requiring any additional evidence for it* 
there can be no legal objections to its being 
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raised in second appeal. ( B/iide , /.) Gurdit 
Singh v Sher Khan. 164 I.C. 30=9 R.L. 105 
=38 P.L.R. 608=A.I.R. 1936 Lah. 448. 

-S. 100 —New plea—Question of law. 

Where a highly technical point is not raised by 
the appellant either in the lower Courts or in 
the grounds of appeal before the High Court it is 
open to the High Court, in second appeal, not to 
allow the appellant to raise it for the first time. 
Where, however, the question is of importance, 
the High Court may allow the parties to argue on 
the point especially if it is a pure question of law 
apparent on the face of the record and does not 
depend upon the evidence. (AgJia Haidar, J.) 
Dhala Bahlak v. Dhala Kakhan. 165 I.C. 66 
=9 R.L. 202=A.I.R. 1936 Lah. 612. 

-S. 100— New plea— Question of law — If can 

be raised. 

Per Mackney, J. —When a question of law is 
raised for the first time in a Court of last resort 
upon the construction of a document or upon 
facts either admitted or proved beyond contro¬ 
versy, it is not only competent but expedient in 
the interests of justice to entertain the plea. 
(Mackney, Mya Bu and Spargo , //.) Maung Po 
Zaw z/. Maung An. 1939 Rang L.R. 83=179 I. 
C. 6=11 R.R. 303=A.I.R. 1938 Rang. 376. 

-S. 100 —New plea—Question of law—If can 

be raised for the first time in second appeal. 

Where a new question of law that a suit for 
pre emption must fail because all that was sold 
could not be pre-empted, is raised for the first 
time in second appeal, it is not only competent 
but expedient in the interests of justice to enter¬ 
tain it. (Hamilton and Srivastava, JJ.) Abdul 
Hafiz v. Manohak Lal. 14 Luck. 678=183 I. 
C 604=12 R.O. 44=1939 O W N. 736 = 1939 
O'A 583=1939 A.W R. (C C.) 111 = 1939 R.D. 
455 = 1939 O.L.R. 537=A.I R. 1939 Oudh 233. 

-S. 100— New plea — Question of law — If can 

be raised. 

A question of pure law can be raised in second 
appeal, especially when the other party knows all 
the relevant facts which the latter himself has 
mentioned in his pleadings. ( Niamatullah. Ag.C. 
J . and Allsop, J .) Gaya Deen Misir v. Tirbhu- 
wan Singh. 1937 A.W.R. 1183=1937 A.L.J. 
1252. 

Presumption. 

-S. 100— Presumption — Wrong statement of 

law by appellate Court as to—Evidence approach¬ 
ed from a wrong standpoint—Interference in 
second appeal. 

Where the judgment of the appellate Court is 
extremely brief and the Judge is shown to have 
started the discussion of the evidence with a 
wrong statement of the law as to presumptions 
applicable to the case, and the whole question is 
shown to have been approached from a wrong 
standpoint, the High Court can set aside the find¬ 
ing in second appeal. (V enkaPhsubba Rao and 
Madhavan Nair , JJ.) Venkayya v. Venkata- 
rattamma. 174 I.C. 669=10 R.M. 733=47 L. 
W. 66=A.I.R. 1938 Mad. 253=(1937) 2 M.L.J. 

916. 

Question of fact. 

-S. 100— Question of fact. 

Questions of fact cannot be entered upon in 
second appeal. ( Mehta and Lobo t A.J.Cs .) 
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Chatomal Ranjhomal v. Abdul Hamid Khan. 
173 I.C. 862=10 R.S. 231=A.I.R. 1937 Sind 312. 

-S. 100 —Question of fact—Acceptance of 

gift by donee. 

The question whether a donee had accepted a 
gift in the lifetime of the donor is not purely a 
question of law but would involve evidence as to 
whether there was or there was not acceptance, 
and it cannot, therefore, be considered in second 
appeal when it was not taken in the Courts below. 
(Thomas, C.J. and Hamilton, J.) Lakhpat Lal 
v. Mt. Sukhraji. 1940 O.A. 509=1940 A W.R. 

(C C.) 264=1940 O.W N. 600=1940 O.L.R 373 
= 188 I.C. 666=13 R.O. 10=A.I.R. 1940 Oudh 
318. • 

-S. 100— Question of fact—Adequacy of 

damages to be awarded 

There can be no doubt that questions about the 
adequacy of damages are ordinarily questions of 
fact which cannot be entertained in second appeal. 
(Bose, J.) Jansa Tansa Kalar Sirri v. Banoo. 
161 I.C. 593=8 R.N. 228=A I.R. 1936 Nag. 70. 

-S. 100 — Question of fact — Amalgamation 

of several holding of lands into single holding — 
Question as to —Finding on—Conclusive character 

°f- 

The question whether several holdings of land 
have been amalgamated, so as to create a single 
holding in respect of which a single suit can be 
instituted for rent is substantially a question of 
fact, and the finding of the lower appellate Court 
on that question is conclusive in second appeal. 
(James and Roivland, JJ.) Sidheshwar Prasad 
v. Ram Chariter Choudhury. 182 I.C. 454=12 
R.P. 19=5 B.R. 746=1939 P.W.N. 217=A.I.R. 
1939 Pat. 269. 

--S. 100— Question of fact —Bona fide trans¬ 
feree for consideration. 

The question whether or not a certain trans¬ 
feree is a bona fide transferee for consideration 
is a question of fact. (Zia-ul-IIasan and Hamil¬ 
ton, JJ.) Ram Ratan Lal v. Akhtari Begam. 
181 I C. 181 = 11 R O. 287=1939 O L.R. 241 = 
1939 O W.N. 398=1939 O.A. 375=A.I.R. 1939 
Oudh 230. 

-—S. 100 —Question of fact—Entry in record - 

of-riglit describing defendant as a settled raiyat — 
Question of correctness of—Interference in 
second appeal. 

The question whether an entry in the record- 
of-rights describing the defendant as a settled 
raiyat is correct or incorrect is purely one of fact, 
and a finding of the Court below that it is in¬ 
correct is final in second appeal. The mere fact 
that there are features in the case from which a 
different conclusion may be drawn about the 
status of the defendant will not entitle the High 
Court to interfere with the finding of the Court 
below. (Harries, C.J. and Agarwala , /.) Hala- 
dhar Mahto v. Kesar Mahto. 179 I.C. 593=S 
B.R. 248=11 R.P. 397 (2)=A.I.R. 1939 Pat. 
229. 

-S. 100— Question of fact — Inference from 

documents— Documents containing explicit words 
and requiring no construction—Second appeal — 
Competency. 

Where the question is what is the proper infer¬ 
ence to be drawn from documents whose cons¬ 
truction is not open to any controversy—the 
words used being explicit and requiring no cons¬ 
truction—the question is a question of fact and a 
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second appeal is not competent to the High Court. 
(Kania and Wassoodew, JJ .) Motichand Hira- 
chand v. Khudabaksh Gulamhusen. 189 I c. 
545=42 Bom.L.R. 462=A.I.R. 1940 Bom. 255. 

“—— S - 100 —Question of fact-instances of 
burial proved in particular cases—Sufficiency for 
inference of dedication. 

Whether instances of burial proved in any 
particular case£ are adequate in character, num¬ 
ber and extent to justify an inference of dedica¬ 
tion is undoubtedly a question of pure fact. 
(Lobo, J.C. and Sullivan, J .) Dost Mohomed v 
Chainrai. I.L.R (1940) Kar. 174=187 I.C 227 
=12 R.S. 233=A.I.R. 1940 Sind 43. 

—-S. 100—Question of fact—Lease—Question 

whether rate of rent not enforceable as being in 
contravention of S. 29, B. T. Act See Practice 
—Appeal, second. A.I.R. 1937 Cal. 8. 

" S. 100 Question of fact—Oivnership of a 
house—Decision as to —Interference. 

A finding that a house belonged to a person is 
a pure finding of fact and as such it is not within 
the jurisdiction of a learned Judge hearing second 
appeal to reverse the first appellate Court's find¬ 
ing on that point. (Zia-ul-Hasan and Yorke, JJ.) 
Ram Das v. Chedi Lal. 14 Luck. 138=177 I.C 
48=11 R O. 17=1938 O.L.R. 359=1938 O A 
561=1938 O.W.N. 706=A.I.R. 1938 Oudh 186. 

-——S. 100— Question of fact—Payment made 
by debtor to creditor—Whether gift or discharge 
of debt—Question as to. 

The question whether a certain payment was 
made by way of gift or by way of satisfaction of 
a debt is question of fact. (Venkataramana Rao, 
J.) Sultan Nachi v. Salama Bibi. 176 I C 747 

=D R.M 160=1937 M.W.N. 1166=46 LW 
617=A.I R. 1938 Mad. 25. 
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—- S. 100 —Question of fact—Point not decided 
by lower Court—High Court, zvhen can decide in 
second appeal. 

Per Mackney,J. (i n the S. A. under L. P, 
Appeal)—The.question whether the interest of a 
guardian was adverse to that of the minor 
is a question .of fact and even if the question 
has not been considered by the lower Courts 
the High Court, if there is sufficient material 
before it on which to form an opinion on the 
matter, is entitled to decide the matter in second 
appeal. ( Dunk ley and B round, JJ.) R. M. A. R. 
M. Chettyar Firm v. Mg. Shwe Hmun. 180 I 
C. 489=11 R.R 404=A.I R. 1938 Rang. 468 

-S. 100— Question of fact—Question as to 

fraud—Finding on — Finality. 

The question whether there was any fraud or 
not in a transaction is a question of fact, and a 
finding thereon by the lower appellate Court on 
the evidence produced by the parties is conclusive 
and cannot be challenged in second appeal. 

(Ganga Nath , J.) Kashi Kurmi v. Bansraj 
Kurmi, 174 I.C. 298=10 R.A. 564=1938 A,L. 
R. 262=1937 A L J. 1346=1938 A W.R. (H.C.) 
13=A I.R. 1938 All. 150. 

7-S. l00— Question of fact — Question regard¬ 

ing rebuttal of presumption. 

The question whether the presumption attach¬ 
ing to a document is or is not rebutted in a parti¬ 
cular case is a question of fact and cannot be 
agitated in second appeal. (Coldstream and 
Bhide, JJ.) Diwan Singh v Nath a Singh. 173 
I.C. 993=10 R.L. 513=A.I,R. 1937 Lah. 468. 


“ 77 Question of fact—Question of re¬ 
buttal of—Presumption—Record-of-rights 

The question whether the presumption arising 
out of an entry in the record of-rights is rebutted 
by the evidence adduced by a party, is entirely a 
question of fact which does not come within the 

!u/‘ S , 1Ct To f ‘! ,e Court in second appeal. 
(Wort and. Rowland, JJ ) Jyoti Prasad Singh 

v. Jatal Mukhopadhyaya. 165 ic 763—Q R 

P. 210=3 B.R. 79. K - 

- --S-100— Question of fact—Question whe¬ 
ther lands from part of inam lands—Finality of 
finding on. * 1 

Where the question to be decided is whether 

the lands in suit form part of a person's inam 
lands, that is a pure question of fact; and the 
finding of the lower appellate Court on such a 
question is binding and cannot be interfered with 
in second appeal, when there is evidence to sup¬ 
port that finding, especially when it is not sug¬ 
gested that the lower appellate Court wrongly 
admitted or refused to receive evidence which 
ought to have been received. There is no juris¬ 
diction to entertain a second appeal on the 
ground of an erroneous finding of fact, however 
gross or inexcusable that error may seem to be. 

(Beasley , C.J. and Stodart, J.) Thtrapatjrayudu 
v. Secretary of State. 163 I.C. 93=8 R M 1691 
= 1936 M W.N 348=43 L W. 369. 

~ ~ S - !00 —Question of fact—Question whe- 

ther place is town or village. 

The question whether a particu/ar place is a 
town or a village is one of fact and the finding on 
such question cannot be disturbed in second 
appeal. But if the lower Court while basing its 
finding upon such question completely ignores the 
entire oral and documentary evidence, then such 
a finding is not binding on the High Court and 
can be interfered with in second appeal. ( Abdul 
Rashid, J.) Nawab Khan ji. Rantit. 41 P L R 
227=A I.R. 1939 Lah. 88 

7 s 100— Question of fact—Question whe¬ 
ther properties attached in execution are personal 

properties of judgment-debtor s legal representa¬ 
tive. 

The question whether certain properties pro¬ 
ceeded against in execution of a decree are or 
are not the personal properties of the legal re¬ 
presentative of the judgment-debtor is a question 
of fact and cannot be raised in second appeal in 
the High Court The decision of the lower 
appellate Court is final ( Fa el Ali and Agarwala, 
JJ.) Sarju Singh v. Bhagwat Prasad Singh 
176 I.C. 566=4 B.R. 738=11 RP 91-1938 P 
W.N. 259=19 Pat. L.T. 193=A.I.R 1?38 Pat! 

-- S L 100 —Question of fact—Question whether 

presumption that tenancy was fixed rate one can 
or cannot arise from tenant having held at uni- 

form rate of rent and other circumstances — 
Finality. 

The question whether a tenant has held at a 
uniform rate for a number of years, and the fur¬ 
ther question whether a presumption could or 
could not arise, from a tenant having held at 
uniform rate for a very long period and from 
other circumstances, that the tenancy was one of 
which the rent was fixed, are questions of fact 
and the decision of the final Court of fact must 
be taken to be conclusive between the parties 
concerned. (Guha and Bartley, JJ.) Ferdinand 
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Perier v. Kumar Krishna Nandy 167 I.C. 596 
=9 R.C ' > 5=A.IR 1936 Cal. 582. 

-S 100— Question of fact — Reasonable care 

and caution under S. 41, Transfer of Property 
Act—Question as to—Finding on—If final. 

The question whether a transferee has exerci¬ 
sed reasonable care and caution within the mea¬ 
ning of S. 41, Transfer of Property Act, is one of 
fact, and the finding of the lower appellate Court 
on it is final in second appeal. ( Agarwala and 
Rowland, JJ.) Bansidhar Seth v , Gopi Lal 
Sfth. 6 B R 395 = 186 I.C 793=12 R.P. 527 = 
A.I.R. 1940 Pat. 480. 

-S. 100— Question of fact — Reasonable and 

probable cause — Finding, if open to attack in 
second appeal. 

The finding of the lower Court on the question 
of the absence of reasonable or probable cause is 
a question of fact and cannot be reopened in 
second appeal ( Bennet and Ganga Nath, JJ.) 
Dharam Nath v. Mahomed Umar Khan. I.L. 
R (1939) All 424=184 I.C. 247=12 R.A. 205= 
1939 A.L.J 367=1939 A Cr C 77=1939 A.W. 
R. (H C.) 299=A.I.R. 1939 All. 554. 

-S. 100 — Question of fact — Rebuttal of sta¬ 
tutory presumption. 

Whether a statutory presumption was rebutted 
by the rest of the evidence or not is a question of 
fact. A.I.R. 1930 P.C. 91, Foil. ( Addison and 
Din Mohammad, JJ.) Ghui.am Mohammad v. 
Secretary of State 180 I.C. 969=11 R L. 73 2 
=40 P.L.R. 655=A I.R. 1938 Lah. 445. 

Question of law. 

-S. 100— Question of law — Conclusions from 

findings of fact. 

A second appellate Court, though it cannot 
entertain an appeal upon any question as to the 
soundness of findings of fact by the lower appel¬ 
late Court, can nevertheless adjudicate as matter 
of law upon the soundness of the conclusions 
which have been derived from those findings. 19 
I.A. 228, Rel on. ( Srivastava, Ag C.J. and Zia- 
ul-Hasan, J.) Ram Khf.lawan v. Ram Pal 
Singh 166 I.C. 232=9 R.O. 281=1936 O.L.R. 
729=1936 R.D. 504=1936 O.W.N. 1057=A.I.R 
1937 Oudh 47. 

-S. 100— Question of lazv—Construction of 

receipt. 

The true construction of a receipt upon which 
the whole matter in issue between the parties 
depends, is not a question of fact, but is a ques¬ 
tion of law. ( Braund, J ) Jainti Prasad v. 
Nanak Chand. 1940 A.W.R. (H.C.) 372=A.I. 
R. 1940 All. 441. 

-S. 100— Question of lazv — Contract of part 

nership—Inference from proved facts. 

Under S. 5, Partnership Act, partnership is a 
legal relationship arising from contract, and 
when there is no deed of partnership setting out 
the terms of the contract, the question whether 
that legal relationship existed between the par¬ 
ties has to be inferred, by consideration of the 
provisions of S. 6, Partnership Act, from 'the 
facts as to the manner in which the business, in 
which the parties were concerned, was conducted 
and as to their relationship with one another in 
connexion with that business. It is a legal con¬ 
clusion to be drawn from the findings as to the 
simple facts and the correct inference to be drawn 
from the proved facts, as to the relationship of 


the parties towards one another in the business 
must be a matter of law. ( Dunkley, J.) Ma 
Sein v. Maung Ba Hmu. 164 I.C. 1100=9 R.R. 
180=A.I R. 1936 Rang. 383. 

-S. 100 —Question of lazv—Construction of 

decree. 

The construction of a decree is a pure question 
of law. ( Mockett , J ) Gopalakrishnayya v. 
Sreeramamurthi. 1937 M.W.N. 292. 

-S. 100 —Question of law—Decision based 

on surmises. 

Where a decision is based purely on surmises 
when there is evidence on the record which 
should have been considered, it entails a question 
of law. It is a first principle of law that a deci¬ 
sion must be based on evidence and not on 
surmises. (Davies.) Habibuli.ah Khan v. 
Mohomad Umar Khan. 1939 A.M LJ. 116. 

-S. 100 —Question of lazv —Facts necessary 

for the decision should also be raised and de¬ 
cided. 

In appeals from appellate orders the facts 
necessary for those decisions should also be 
raised and decided. Where that is not done, it 
would not be in the ends of justice for the High 
Court to decide those questions. ( IVort , Ag. C . 
J. and Manohar Lall, J.) Mt Sumitra Kuer v. 
Bhagwat Narain Singh. 180 I.C. 736=5 B.R. 
482=11 R.P. 530=A.1.R. 1939 Pat. 19. 

-S. 100 —Question of lazv—Inference from 

circumstantial evidence. 

The question as to whether the lower Courts 
drew the correct inference or not from the cir¬ 
cumstantial evidence on a certain point is a pure 
question of law. ( Nanavutty and Smith, JJ.) 
Mahomed Yunus Khan v. Special Manager, 
Court of Wards, Balrampur Estate. 167 I.C. 
962=9 R O. 421 = 1937 O.L.R. 188=1937 O.W, 
N 438=A.I R 1937 Oudh 301. 

-S. 100 —Question of lazv—Inferences from 

facts. 

j Whether legal inferences arise from certain 
facts, whether conclusions in law arising from 
certain facts are or are not correct, are questions 
of law which can be considered in second appeal. 
(Davis, J C. and Mehta, J.) Naraindas Pirumal 
v. Bhojraj Premchand. I.L.R (1939) Kar. 269 
= 181 I.C. 888=11 R.S. 244=A I.R. 1939 Sind 
97. 

-S. 100 —Question of lazv—Inferences from 

fact — Interference. 

While a Court in second appeal will not inter¬ 
fere with findings of fact of the lower appellate 
Court, whether right legal inferences have been 
drawn from those facts, whether, for instance, 

i the possession is adverse or not, whether a 
transfer is made with intent to defeat or delay 
within the meaning of S. 53, are questions of law 
which can be dealt with in second appeal. (Davis, 
J.C. and Mehta , J.) Parmanand Jhanguldas v. 
Jairamdas Sadhuram. I.L.R. (1939) Kar. 136= 
178 I.C. 469=11 R.S 91=A.I.R 1938 Sind 215. 

-S 100— Question of law — Inference from 

facts — Interference. 

Though the High Court has no jurisdiction to 
interfere with findings of fact in second appeal, 
it is the duty of the High Court to carefully dis¬ 
entangle the findings of fact from inferences 
which may be drawn from those facts and to 
review the legal conclusion, if erroneous. The 
proper effect of a proved fact is essentially a 
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question of law. (.Dhavle and Manohar Lai, JJ.) 

1 '. R n ING ?A C HAR AN Nandy v Trigunand Jha. 
17 Pat. 507=177 I.C. 564=4 B.R. 841=11 R P 

Sf413 ' 818=19 PatLT '309=A.i: R . 

S. 100 Question of law—Inference from 
proved facts. 

Where certain facts are found and an inference 
is drawn from the facts so found, it is open to the 
Lourt in second appeal to consider whether as a 
matter of law such inference is justified by the 
tacts found. W hether the evidence is directed 
to prove fraud or conspiracy, this principle will 
equally apply because that principle applies to all 
circumstantial evidence and amounts simply to 
this that the inference drawn from such evidence 

?l USt | b 5r neces?ariJ y flows from it. 

(Fas 1 Ah , /.) Narain Pande v. Gaya Rai 174 

I. C. 388=4 B.R. 429=10 R.P 510=19 Pat L T 

398=A I R. 1938 Pat. 147. * 

S. 100 Question of law—Inference from 
proved facts - Interference. 

Where a Court is dealing with the question as 
to whether from the facts found the legal infer¬ 
ence drawn by the lower Courts is correct in cases 
such as of adverse possession, or under S. 53, 

Transfer of Property Act, or S. 82, Trusts Act, 

it is entitled to consider in second appeal whether 
the facts found by the lower Court justified the 
conclusions in law that they have drawn. {Davis, 

J. C.and Mehta, J.) Viranbai v. Parmanand 
Jhangaldas. I.L.R. (1939) Kar 140=178 I C 
801=11 R.S. 108=A I R. 1938 s[nd 206 I C * 

S. 100 Question of law—Inference from 
proved facts. 

proper legal inference to be drawn from 
the proved facts of a case is a point of law. 
{Broomfield and Mackhn, JJ .) Babasaheb Appa- 
shebv. Laxmanappa Kamappa. 178 I.C. 854= 

n 1R ^.*no 98 ~ 40 BomL -R- 1015=A.I.R. 1938 
com. 492. 

S 100 Question of law—Inference from 
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three arguments : the fact of working together, 
the use of the hammer mark and the fact that no 
remuneration u as paid to person alleging part- 
, . 1 ^ justify him in concluding that a part¬ 

nership between these persons should be implied. 

Held, there was nothing in the evidence from 
which a partnership could be implied as a ques¬ 
tion of law. The legal effects of the proved 
facts did not amount in law to partnership, or to 
put in another way, there was no evidence in law 
from which the Judge could come to the conclu¬ 
sion that a partnership had been established. He 
therefore misdirected himself on points of law 
and as such a second appeal lay. ( Roberts , C.J. 
and Leach, J.) Maung Ba Hmu v. Ma Sein. 
171 I.C. 718=10 R R. 183=A.I.R. 1937 Rang. 


1 x a 7\ •- J j C- J r v rn, 

proved facts Question whether tenancy is per¬ 
manent or precarious. 

The inference to be drawn from the proved 
facts of a case is not a question of fact, but a 
question of law. The question whether a ten¬ 
ancy is permanent or precarious, which is a legal 
inference from facts, is not itself a question of 
fact. It is an inference of law and a question 
of law for purposes of second appeal. {Harries, 
CJ . and Noor , J.) Zayauddin v. Shaikh 
Dargahan. 18 Pat. 571=184 I.C. 363=12 R P 
242=6 B.R. 45 = 1939 P.W.N. 394=20 Pat L Y 
579=A.I.R 1939 Pat. 448. 

-S. 100— Question of law—Inference of 

partnership from proved facts. 

The proper legal effect of a proved fact is es¬ 
sentially a question of law, so also s the question 
of admissibility of evidence and the question of 
whether any evidence has been offered on one 
side or the other; but the question whether the 
fact has been proved, when evidence for and 
against has been properly admitted, is necessarily 
a pure question of fact. The Judge of the lower 
appellate Court in his judgment stated ; “There is 
no evidence of any express contract of partnership 
but a contract may be implied in the circum¬ 
stances under which the parties worked together/* 
He then reviewed the circumstances under which 
the parties worked together and made use of 


S. 100— Question of law—Leqal effect of 
proved facts. 

Question as to the proper legal effect of proved 
facts are questions of law for purposes of second 
appeal. {Lord Maughani.) Gujrat Ginning 
and Manufacturing Co. Ltd., Ahmedabad v. 
Moti Lal Hirabhai Spinning and Manufac¬ 
turing Co.. Ltd. 63 I.A. 140=63 C L.J. 160=40 
C.W.N. 417=1936 A L.J. 145=1936 AWN. 
169=160 I.C. 837=1936 R.D. 63=43 L W. 289 
=38 Bom.L R. 353=8 R.P.C. 169=1936 O L R. 
133=1936 A.LR 237 = 1936 M.W.N 314=AI 
R. 1936 PC. 77=70 M.L.J. 190 (P C.). 

S. 100— Question of law—Legal effect of 
Proved or admitted facts. 

Where the lower appellate Court has ailed to 
properly appreciate the legal effect o certain 
proved or admitted facts, the question is one of 
law and therefore it is a good ground for a 
second appeal. A.I.R. 1930 P.C. 91, Foil (Jot 
Lal and Sale, JJ.) Parmodh Chand v. Narain 
Singh. 163 I.C. 81=8 R.L. 991=A.I R. 1936 
Lah. 104. 

S. 100— Question of law—Lower Court 


stating law correctly and coming to particular 
conclusion—If question of law. 

Where the lower Court Judge states the law 
correctly and does not misdirect himself and 
comes to a particular conclusion, he decides the 
point as a question of law and not as a question 
of fact. {Wort and Rowland, JJ.) Mt. Bibi 
Zainab v. Muhammad Ayub. 161 I.C. 331 ( 2 ) 
=8 R.P. 443=17 Pat.L.T. 366=1936 P.W N 
140=A.I.R. 1936 Pat. 136. 

-;—S. 100— Question of law—Malicious prose¬ 
cution Suit for damages—Absence of reasonable 
and probable cause and presence of malice — 

Finding on—Finality — Interference in second 
appeal. 

Though the basis for a finding of absence of 
reasonable and probable cause and the presence 
of malice, in a suit for damages for malicious 
prosecution, consists in matters of fact, the infer¬ 
ence that should be drawn from the proved facts 
and the question whether these facts are suffici¬ 
ent to establish the absence of reasonable and 
probable cause and the presence of malice, are 
matters of law upon which interference in second 
appeal is permissible. (Wadsworth, J.) Nara- 
yana Mudali v. Peria Kalatht. 49 L W. 664= 
188 I C. 801=41 Cr.L.J. 677=1939 M.W.N. 593 
=A.I.R. 1939 Mad. 783=(1939) 2 M.L.J. 296. 

- S. 100 — Question of law — Nature of pro - 

perty — Mosque, if private or public. 
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The question whether a building is a private 
mosque or a public mosque is not question of 
fact, but a question of law, that is a question of 
inference from proved facts. ( Thomas , C.J. and 
Yorkc, J.) Musaheb Khan v. Rajkumar 
Baichshi. 1938 O.A. 722=177 I.C 718=11 R. 
O. 62=1938 O L.R. 435=1938 O.W.N 937=A. 

I. R. 1938 Oudh 238 

-S. 100— Question of lazv — Question as to 

misconduct. 

The question whether misconduct can be in¬ 
ferred from a set of facts is a question of law. 

(Mohammad Noor, J ) Bengal Nagpur Uy. Co. 
v. Harijiban Isvvar Pathak 1937 P.W.N. 71 
= 169 I C. 354=3 B.R. 554=10 R.P. 4=A.I.R. 

1937 Pat. 289. 

-S. 100 —Question of law—Question as to 

nature of tenancy—If can be gone into in second 
appeal See Landiord and tenant — Permanent 
tenancy. A.I.R 1938 Pat. 333. 

-S. 100— Question of law — Question as to 

nature of tenancy. 

The question whether on the facts found a 
particular tenancy is a permanent one or not is a 
mixed question of law and fact. ( Agarwala , J.) 
Anant Teli v. Ramdhan Puri. 179 I.C. 940=5 
B R. 327 = 11 R.P.427=A I R. 1939 Pat. 350. 

- —S. 100— Question of lazv — Question, if 

grove had lost its character as such. 

The nature and quantum of evidence required 
to prove that what was once grove land has 
ceased to retain that character is a question of 
law. Where a Court has misdirected itself on 
this point, it is impossible to maintain its finding 
as a finding of fact. ( Thomas, C.J.) Chandra 
Bhan Singh v. Hubba. 14 Luck. 269=178 I.C. 
882=11 R.O. 126=1938 A W.R. (C.C.) 133= 

1938 O W.N. 1211 = 1938 O.A. 966 = 1938 R.D. 
922=A.I.R. 1939 Oudh 48. 

-S 100— Question of law — Question of onus. 

A question of law does not arise every time an 
inference is made from a set of proved facts. It 
can only arise if the ultimate inference is itself a 
question of law and not one of fact. Where the 
onus is used as the determining factor in the 
whole case because the tribunal finds the evid¬ 
ence pro and con so evenly balanced or so equally 
worthless that it can come to no sure conclusion, 
then the question of onus becomes one of law and 
not one of fact as it would otherwise be. {Bose, 

J. ) Bhagirath Birdi Chand v. Vishwasrao 
Pandalik. 181 I.C. 226 = 11 R.N. 448=A.I.R. 
1938 Nag. 522. 

-S. 100— Question of law — Question 

whether entry of rent in settlement rent roll is 
correct and conclusive—Finding on—If binding in 
second appeal. 

Where an obvious point of law arises, the 
practice of some lower Courts of attempting to 
shut out a second appeal by the use of language 
designed to clothe a decision on a point of law 
with the appearance of a finding of fact ought to 
be deprecated. The question whether an entry of 
rent in the settlement rent roll is conclusive or 
whether a party can prove by evidence that it is 
incorrect, is undoubtedly a poinj of law which an 
appellant is perfectly competent to raise in 
second appeal. The finding of the lower appellate 
Court on such a question cannot be regarded as 
binding as a finding of fact. ( Harries , C.J. and 
Roivland , /,) Sidhakamal Ramanuj Das v. 


C. P. CODE (1908), S. 100. 

Batakrishna Mahapatra. 18 Pat. 204=183 
I.C. 428=5 B.R. 935=12 P.R. 150=5 C.L.T. 10 
=1939 P.W.N. 37=A.I.R. 1939 Pat. 402. 

-S. 100— Question of law—Question 

whether Hindu family has separated xn status — 
Finding on—Second appeal. 

Inferences from facts are not always questions 
of law. The proper legal effect of a proved fact 
is essentially a question of law, so also is the 
question whether any evidence has been offered 
on one side or the other; but the question 
whether the fact has been proved when evidence 
for and against has been properly admitted is 
necessarily a pure question of fact. The ques¬ 
tion whether there was an intention among the 
members of a Hindu family to separate is a pure 
question of fact even when it is based on infer¬ 
ences drawn from other facts. The actual sever¬ 
ance of status is sometimes effected by a formal 
document such as a deed of partition or by the 
use of words indicating unequivocal intention to 
separate. There can be no doubt that that the 
actual severance, the actual breaking of the legal 
tie, is a matter of law, just as much as the actual 
act of transfer in case of sale or gift or mortgage. 
The construction of the document which effects 
this legal severance or the interpretation to be 
placed upon the actual words used when they are 
known is therefore a question of law. But when 
there is no document which in itself purports to 
effect the severance or when we do not know the 
actual words used, then we are thrown back on 
other kinds of evidence to determine whether 
there ever was such a severance; not whether it 
could be legally effected by the particular form 
of words used but whether such a transaction 
ever took place. That is a question of fact pure 
and simple, and once it is found that there was 
such a transaction then in the absence of proof 
of the actual words used, the law presumes that 
everything was done legally and so the transac¬ 
tion was a legal one. Where it is an admitted 
fact that there has been cesser of commensality, 
the parties lived in separate houses, had separate 
messes, kept separate accounts and ran separate 
shops, all this is evidence, and very strong 
evidence of partition in the legal sense of the 
term. But not one of these facts can itself break 
the legal tie or legally effect the actual severance 
in the same way as a deed of partition or the un¬ 
equivocal expression of an intention to separate 
nor can they when all are taken together. They 
are therefore no more than evidence of the main 
question which in } its ultimate issue is simply this : 
did the parties ever come together and agree to 
' sever their joint status : or did any one of them 
express an unequivocal intention to do so. 
Whether they did that or not is a question of fact 
and not of law. Hence where the question as to 
partition has been considered of all facts, the 
decision of the two.lower Courts that the family 
did not separate is conclusive and cannot be the 
subject of a second appeal. (Bose, /.) Ganga 

Din v. Bahoranlal* 171 I.C. 860=10 R.N. 139 
=A I R. 1937 Nag. 230. 

- S. 100— Question of lazv—Question 

zvhether property forms part of village or urban 
immovable property—Punjab Pre-emption Act , 

5\ 3. 

The question whether a particular property 
comes within the definition of village immovable 
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property or urban immovable property as con¬ 
tained in S. 3, is a question of law, but its deter¬ 
mination wholly depends on a finding of fact and 
the legal definition necessarily follows from this 
finding of fact. So a second appeal does not lie. 

£ a t m Rup v - Dalip Singh! 
174 I.C. 136=10 R.L. 528 (1)=A.I.R. 1937 Lah. 

6O7, 

- S. 100— Question of law—Wall erected by 

co-owner on top of joint wall , if joint wall. 

Where one of the owners of a joint wall erects 
a wall on the top of the joint wall, the question 
whether the wall so erected acquires the charac- 
ter of a joint wall is a question of law and can be 
raised in second appeal. (Bhide, /.) Onkar 
Nath v. Lala Muni Lal. 182 I.C. 498=12 R L 
50=41 P.L.R. 267=A.I R. 1939 Lah. 28. 

Scope. 

„ 100 Scope—If to be read with O. 41, 

K.. 25—-Suit for rent by proprietor—Dismissal by 
trial Court and appellate Court for want of regis - 
tration of plaintiff’s name under S. 78, Bengal 
Land Registration Act—Registration pending 
second appeal—If can be taken into account for 
decreeing suit. 

• A Court of second appeal is entitled to take 
into consideration the effect of the registration 
of a proprietor’s name under S. 78 of the Bengal 
Registration Act, during the pendency of the 
second appeal and to decree the suit for rent 
though the suit has been dismissed by the Courts 
below for want of registration. S. 100, C. P. 
Code, must be read with 0.49, R. 3 \ which is 
wide enough to enable the appellate Court to take 
into consideration the fact of subsequent registra- 
tion under S. 78 of the Land Registration Act. 

Y’ 4 }» 33 applies to second appeals as well. 

(Fazl Alt and Chatter ji, //.) Doman Sahu v. 

§ A ^r N ^ YEK *. I 85 I C 638=6 B.R. 229=1940 
P.W.N. 566=12 R.P. 404=21 P.L T 165=A I 
R 1940 Pat. 300. A * 

Second appeal. 

~ S. 100 Second appeal — Appeal to District 
Judge under S. 16, Gujarat Talukdars’ Act— 
Decision on—If subject to second appeal. See 
Gujarat Talukdars' Act, S. 16. 39 Bom L R 

444. 

S. 100 — Second appeal 
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. -“Decree”—Appel¬ 
lant s pleader applying for time being unable to 
go on with appeal—Ref usal of adjournment and 
dismissal for zvant of prosecution—If dismissal 
for default—Remedy of appellant—Second appeal 
—If lies—Application for restoration—If compe¬ 
tent. 

Where the appellant’s pleader appears when 
the appeal is called on for hearing and applies 
for an adjournment of the appeal on the ground 
that owing to other engagements he could not 
prepare the appeal, the file of which is very heavy 
but the Court rejects his application and dismisses 
the appeal “for want of prosecution”, the disposal 
of the appeal clearly amounts to a decree, and a 
second appeal lies under S. 100, C. P. Code. The 
dismissal is not a dismissal for default, and the 
appellant has no right in such a case to apply for 
restoration of the appeal under O. 41, R. 19, C P. 
Code. ( Niamatullah , /.) Mohammadi Husain 
v. Chandro. 1937 A.L.J. 174=1937 A.W.R. 122 
=168 I.C. 1001=9 R.A. 697=1937 A.L.R. 439= 
A.I.R. 1937 All. 284. 


S.100 —Second appeal—Dismissal of appeal 
under O.H, R. 11— Right of second appeal. 

The mere fact that an appeal is dismissed sum¬ 
marily under O. 41, R. 11, C. P. Code, is no 
S roun d for holding that no second appeal lies. 
Where the lower appellate Court has in effect 
written a judgment giving reasons for the 
dismissal, a second appeal is necessarily main¬ 
tainable if the other requirements of S. 100, C. P. 
Code, are satisfied. Where the merits of the case 
are not dealt with in accordance with law, a 
second appeal lies and the High Court will inter¬ 
fere. ( Manohar Lall and S. C. Chatlerji , //.) 
Kaja Mandar v. Rewat Mahto. 174 I.C. 159= 
4 B.R. 389=10 R.P. 484=19 Pat.L.T. 305=A.I. 
R. 1938 Pat. 330. 

~ S. 100— Second appeal — Finding of absence 
of reasonable and probable cause in suit for 
malicious arrest—Interference in second appeal. 

The High Court has jurisdiction to interfere 
in second appeal with the findings of Courts 
below as to absence of reasonable and probable 
cause and as to the existence of malice in a suit 
t\ ^ ama S es f° r malicious arrest. ( Manohar Lal, 
/.) Madan Lall v. Lakshmi Nakain. 179 I.C. 
790=20 P L T. 367=11 R.P. 401=1938 P.W.N. 
783=5 B.R. 286=A.I.R. 1939 Pat, 13. 

- S. 100— Second appeal—Order of abate¬ 
ment of appeal. 

'An order that the appeal abates not only with 
regard to the respondent who has died but with 
regard to all the respondents, comes within the 

/c a ^ ecree an d as such is appealable. 

(5\ K. Ghose and Patterson , //.) Sabitribai v. 
Jugal Kishore. 179 I C 95=11 R.C 468=43 
C.W.N. 41=A.I.R. 1938 Cal. 639. 

“■ “S. 100—Second appeal—Order under O. 21, 

£' JJP* J* ee C- Code, S. 2 (2) and also O. 21, 

R. 90 1936 A.L.J. 959. 

-S. 100 —Second appeal—Order under 0. 21, 

R. 92, allowing deposit and setting aside sale. 

A second appeal does not lie from an order of 
the Court allowing a deposit and setting aside a 
sale in execution under O. 21, R. 92, C. P. Code. 
(Wort. /.) Nasiruddin Haider v. Hakim Muha¬ 
mmad Tahir. 161 I.C. 26=8 R.P. 428=A.I.R. 
1936 Pat. 119. 


■S. 100 —Second appeal—Question of costs- 


Competency—Interference—Principles. 

It cannot be said that no second appeal lies 
against an order for costs. Where in the Courts 
below wrong principle have been applied or there 
is some error in awarding costs, then the High 

Tj° U u t > Can . inter * e J e in secon d appeal. If the 
rlign Court is satisfied that the lower appellate 

Court has considered the matter from the right 
point of view, it would not be open to the High 
Court to interfere in second appeal. The trial 
Court has a discretion in the matter of costs and 
that discretion can be inferred with in appeal only 
if the trial Court has exercised its discretion im¬ 
properly. Where the lower Court does not keep 
this principle in view but considers the matter of 
costs as if it had been trying the suit itself, that 
is not the proper way of approaching the question, 
and the High Court will therefore interfere in 
second appeal. ( Horwill , /.) Kozhuvammal 
Ahmad v. Paru Amma. 51 L.W. 538=1940 M 
W.N. 445 = A.I.R. 1940 Mad. 589=(1940) 1 M, 
L.J. 764. 
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~~ "S. 100 —Second appeal—Summary dismissal 

°lies t>Peal Under 41 ' R * Second appeal—If 

Quaere. —Whether a second appeal lies to the 
High Court against the dismissal of an appeal 
summanly under O. 41, R. 11, C.P. Code? 
(.Manohar Lall, /.) Chotoo Lal v Mjst. Bibi 
Se , k ‘na. t 179 1 C 292=5 B.R. 208=11 R.P. 339 
=lg Pat.L.T. 210=A.I.R. 1938 Pat. 608. 

— 7 S.IOO —Summary rejection of second appeal 
—If justified. 

A Court before whom a second appeal is filed is 
entitled to reject it, if in its opinion the case is not 
covered by the provisions of S. 100, C. P. Code, 
nir Mewa Lal v. Paraga. 1940 0. 

n3 N (2f 50=194 ° O A ‘ 643 “ 1940 A.W.R. (B.R.'I 

—-S. 100 (1) (c)— Procedure — Defect in — 

Second appeal—When maintainable 

In order that a second appeal might be main¬ 
tainable under S. 100 (1) (c), C. P. Code, it is not 

sufficient to show that there was a defect in the 
procedure of the trial Court. It is necessary to 
show that the alleged defect in procedure may 
possibly have praduced error or defect in the 
decision of the case upon the merits by the lower 
appellate Court. ( Sulaiman , C.J. and Bennet. J.) 
Nandan Singh v. Phunesh Singh. 167 I.C. 
397=9 R.A. 528=1936 R.D. 543=1936 A W R. 

\ 46—1937 A.L.R. 188=A.I.R. 

7 "S. 100 (1) (c)—“ Substantial error or defect 

in procedure, etc*’—Question as to genuineness of 
document—Finding on—Lower appellate Court 
requiring too high a standard of proof and differ¬ 
ing from trial Court—Interference in second 
appeal. 

The question whether a document, such as a 

promissory note is genuine or not, is purely a 
question of fact, and a decision on that question, 
being a finding of fact, cannot be interfered with 
in second appeal. But if the lower appellate 
Court requires too high a standard of proof for 
the establishment of any particular fact,—a 
standard of proof than that laid down by S. 3 of 
the Evidence Act—that is an error of law or pro¬ 
cedure justifying interference under S. 100 (1) 
(r), C. P. Code. If the lower appellate Court 
differs unnecessarily from the appreciation of the 
evidence by the trial Court which saw and heard 
the witnesses, on a mistaken view as to the stan¬ 
dard of proof, the High Court will interfere in 
second appeal. ( King J .) Pracasaraonaidu v. 
Ramamurtinaidu. 1937 M.W.N. 188. 

- S. 102 Applicability—Money suit bona fide 
framed as mortgage suit. 

} Code, does not apply to a suit bona 
fide framed as a mortgage suit, although the only 
claim which could be established by the plaintiff 
is a money claim. {Jack, J.) Kalipada Bhatta- 
charjee V. Kali Kumar Pal. I.L.R (1938)2 
Cal. 81=11 R.C. 148=176 I.C. 681=66 CL T 
541=42 C.W.N. 381=A.I.R. 1938 Cal. 336. * 

-S. 102— Applicability—Order in execution 

under S. 47— Second appeal by surety for judg¬ 
ment-debtor—Bar of. 

S. 102, C. P. Code, not only applies to appeals, 
but to orders in execution under S. 4/, C. P. 
Code. The section applies also to second appeals 
from orders in execution under S. 47. Since a 
surety for a judgment-debtor is, for the purposes 
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of appeal, deemed a party within the meaning of 
S. 47, by reason of S. 145, C. P. Code, the bar of 
appeal under S. 102, would also apply to a surety 
for a judgment-debtor. (Davis, J.C. and Tyabji , 
/.) Khanchand v. Pessumal. I.L.R. (1939) 
Kar. 342=185 I.C. 486=12 R.S. 165=A.I.R. 
1939 Sind 360. 

-~S. 102— Applicability—Suit for money and 

for injunction—Second appeal. 

S. 102, C. P. Code, bars a second appeal in suits 
for small sums of money, if the claim is merely 
to rocover money. But if in addition, the suits 
are also, and perhaps mainly, for an injunction, a 
second appeal would lie and would not be barred. 
(Burn and Stodart , JJ.) Audiappa Chettizl 
Taluk Board of Devakotta. 182 I.C. 908=12 
R.M. 208=48 L W 512=1938 M.W.N. 93l=A. 
I R. 1938 Mad. 941 = (1938) 2 M.L.J. 589. 

S. 102— Applicability—Suit of sn ail cause 
iiature — Co-sharer—Suit for rent against tenant — 
Dispute as to share of plaintiff in land—Other co¬ 
sharers made parties to suit—Decision in—Second 
Appeal—If barred. 

Where in a suit for rent by one of several co- 
sharers against the tenants., a question arises as to 
the proper share which the plaintiff is entitled to 
in the land, and for the purpose of determination 
of. that share, the co-sharers who, though not 
originally parties, are impleaded as parties to the 
suit, the suit in substance, so far as the co-sharers 
are concerned, is one for a declaration of the 
plaintiff's share to the land. The suit is not of a 
small cause nature under S. 102, C. P. Code, so as 
to bar a second appeal. (Venkataramana Rao , 
J ) Vizia Rama Murti v. Surya Narayana 
Murti. 1940 M.W.N. 60=A.I.R. 1940 Mad. 
507. 

-S. 102— Cases covered by — Revision. 

As a rule, the Court is not in favour of enter¬ 
taining revisions from orders of the lower appel¬ 
late Courts in cases which are covered by S. 102, 
C. P. Lode. These orders are intended by the 
legislature to be final and to allow an appeal 
against such orders amounts to circumventing the 
policy of the legislature. (Agha Haidar. /.) 
Girdhari Lal v. Rattan Chand. 165 I.C. 137= 
9 R.L. 213 (2)=A.I.R. 1936 Lah. 293. 

—S. 102—Scope—Suit for rent—Alternative 
claim for money below Rs. 500—Latter claim 
cognizable by Small Cause Court—Second appeal 
in rent suit barred by S. 153, Bengal Tenancy Act 
—Joinder of two claims for purposes of second 
appeal—Permissibility. See Bengal Tenancy 
Act, S. 153. 40 C.W.N. 698. 

S. 102—Scope—Suit of small cause nature 
of value not exceedings Rs. 500—Appeal from 
order in execution of decree—Dismissal under 
0.41, R. 11 (a )—Second appeal. See C. P. Code, 
S. 47. 18 Pat.L.T. 321=A.I.R. 1937 Pat. 349. 

- S. 102 —-Suit for recovery of money of 
value of bhaoli produce of mahua trees — If Small 
Cause Suit. 

A suit for recovery of money value of bhaoli 
produce of some mahua trees standing on a plot 
of land, is not a suit for rent but is a suit for 
money, and not being outside the jurisdiction of 
the Court of Small Causes, no second appeal lies 
from it under S. 102. A.I.R. 1927 Rang. 94 and 
A.I.R. 1914 Mad. 362, Foil. (Varma , /.) Jhakar 
Sahu v. Raj Kumar Tewari. 160 I.C. 186=8 
R.P. 351=17 Pat.L.T. 88=A.I.R. 1936 Pat. 102. 
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- -S. 102 -Suit of Small Cause nature—Cut¬ 
ting of trees—Suit for damages—Second appeal. 

ci 1 - 35 (2) can be deemed to apply to a 

suit for damages lor cutting of trees, it must be 
shown and alleged not merely that there was a 
hut 2® dam ¥ e done to trees or other objects, 
th 1 u was . done with some criminal intent. 

' Cr ^ 1S n ° ade £ at * on of criminal act or 
c iV suits are cognizable by the Court of 
il“* 102 applies and no second appeal 

lies. (Stone, C.J) Tikaram Gajraj v. Santan 

1936% 276 596=9 R.N. 261 (1)=A.I.R. 

- “S. 102 —Suit of small cause nature—I nam- 
appeal™* *° r€C0Ver dues prom khatedar—Second 

Sums Payable by a khatedar to an inamdar as a 
superior holder are “dues," and a suit to recover 

such dues is not cognizable by a Court of Small 

Causes and a decree passed in such suit is there¬ 
fore subject to a second appeal under S. 102, C.P. 
Code. (Lokur, J .) Narhar Sonatee v Trimbak 

L H R ID n R 74 1 a 5 t R C io^ 8 ^f 12 RB 255=41 Bom 
*;74=A.I.R. 1940 Bom. 12. 

ZTc f/ S >- 102 115 Suit of small cause nature 

small Cause Court returning plaint to be pre¬ 
sented on regular side—Decision of trial Court- 
Second appeal — Revision. 

... * , a , ® if a suit is of the 

nature cognizable by Courts of Small Causes and 

the value of the suit does not exceed Rs. 500, no 
second appeal would lie, although the suit has not 
been tried in a Small Cause Court and although 

Cause Court returns the plaint under 
b. 23 of the Provincial Small Cause Courts Act to 
be presented on the regular side. A second appeal 
tiled in such circumstances cannot be treated as an 
application for revision under S. 115, C. P. Code, 
and the decision of the trial Court cannot be re- 
versed on the ground that as the Court had no 
jurisdiction to try the suit on the regular side, its 

proceedings are vitiated by lack of jurisdiction, ; 

for the simple reason that it is the nature of the 
stut and not the Court in which the suit is tried 
that determines the right of second appeal confer¬ 
red upon a party. (Nanavutty, J.) Ram Charan - 
v. Kedar Nath. 13 Luck. 204=167 I C 5S7— < 
9 R.O. 397=1937 O.L.R. 149=1937 O WN 263 
=A.I.R. 1937 Oudh 244. ^ 20,3 ( 

:—~S. 102 —Suit of small cause nature—Suit by € 
landlord for recovery of price of trees cut and c 

misappropriated by defendant-tenant—Second s 
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misappropriated by 
appeal. 

Where in a suit for 
certain trees said to 


Where in a suit for recovery of the price of 
certain trees said to have been cut from the 
land of the plaintiff landlord and misappropriat¬ 
ed by the defendants, upon the facts stated in 
the plaint, the case against the defendants is one 
of wrongful or illegal cutting of trees which is 
not necessarily penal • so as to bring him within 
the purview of Ch. 17, I. P. Code, the jurisdic¬ 
tion of the Court of small causes to try the suit 
is not barred and a second appeal to the High 
Court from such suit is barred under S. 102, 
C. P. Code, if the value of the subject-matter of 
the suit does not exceed Rs. 500. ( Dhavle , /.) 

Maheshwari Prashad Bhagat v. Mahadeo Roy 
182 1.0.708=12 R.P. 57=5 B.R. 814=A.I R 
1939 Pat. 216. 

~ 7 —S. 102 —“Suit of Small cause nature ”—- 
Suit for damages for wrongful attachment and 
negligence—Second appeal. I 

Q, D .—80 


l. ^he Jurisdiction of a Small Cause Court to try 
a suits for damages for wrongful attachment and 
be negligence is barred by Cl. (j) of Art. 35, Pro- 
a vincial Small Cause Courts Act. A Second anneal 

s, / n r, S Vi Ch ? case ls not barred by S. 102, C. P Code 
it. (Pollock J.) Motiram Tukaram v. Nilkanth- 

RN 19=168 I-C. 463=9 

>f R.N. 254=A.I.R. 1936 Nag. 257. 

al 102 ‘Suit of small cause 'nature* — 

N ~ uit . f° r recovery of terminal tax on movable 

L P ™ p P e e * l ty valued at less th°» Rs. 500—Second 

l ~ u* U -l h - e natu I e of the suit and not the Court in 
d which it is tried that determines the right of 

appeal within the provisions of S. 102. Where a 

a suit is for recovery of taxes upon movable pro- 

;r perty and the subject-matter of the suit is also 

11 /C l andM S i i 500 7^° ? eccnd appeaI lies * (Davis, 
J_.C. and Mehta, J.) Larkana Municipality v 

\ Gokaldas. o I.L R. (1939) Kar. 134=179 IC 

K 927 —1 1 R.S. 165=A.I.R. 1939 Sind 35. 

1 S- 102-—Suit of Small cause nature—Suit 

: or , va !_ ue of dhani leaves cut from plaintiff’s 

* | and ~ N o mention of theft or trespass—Second 

" A P ^ ea c Provincial Small Cause Courts 

- Act, Sch. IJ^ Art. 35. 1940 Rang.L.R. 1 . 

~ Cs'j 1 . , Rinding based on improperly 

\ ZZP/ l^ence-Power of High Court to dis- 
i pose of appeal without remand. 

> Where the lower appellate Court has impro- 
t perly admitted any evidence, the High Court has 
, o right to look at the evidence to decide whether 

1 u- r u r ? ain i ng evidenc e in a case other than that 

> which has been improperly admitted is sufficient 

[ to warrant the finding of the Court below. The 
1 °r ly c ? ses which can with propriety be disposed 

- °* u f nder such circumstances without a remand, 
are those where independently of the evidence 
improperly admitted, the lower Court has 

apparently arrived at its conclusions upon other 

grounds. (Henderson and Biswas, JJ.) Narf.ndra 
Narain V. Jnanada Dassi. 176 I C. 429=11 R 
C. 106=67 C.L.J. 488=A.I.R. 1937 Cal. 537. 

. . Lower Court deciding question of 

title on inadmissible and other evidence—Courses 
open to High Court. 

Where the lower Court has decided a question 
of titl e , which is one of fact on inadmissible 
evidence and other evidence, there are two 
courses which are open to the High Court in 

aPPe ,V' It „ can remand the case to the 

fi a Jr Pe a r e Cc ? urt . Erecting it to record a 

e r l o fi t n , d ' ng .n after ?J ,minatin g and confining it¬ 
self to the other evidence in the case; or it may 

fts°own fi Un r er S - 103 ' C P - Code ' and arr *ve at 

nd,ng .° n a Perusal of the relevant and 

evidence. (Agha Haidar, J.) Mx. 

Ififi T n Mahammad Banaras Khan. 

loo I.C. 647=9 R.L. 409=A.I.R. 1936 Lah. 788. 

——S_ 103 and O. 41, R. 25 —Scope of 0.4 1, 

ij.j Remand for further evidence — Finding — 
High Court if can interfere. 

, ^ rder 41, R. 25 refers primarily to first appeals 
though the rule so far as possible can be applied 
to second appeals. The rule as it stands allows 
reference only to the Court from whose decree 
the appeal is preferred, which in the case of 
second appeals would be the lower appellate 
Court. Therefore, it does not follow in the case 
of second appeals that a finding from a first 
Court is to be treated on the same footing as a 
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finding from an appellate Court. Where an issue 
has not been determined by the first appellate 
Court and in second appeal that issue is remitted 
on remand to the trial Court the evidence having 
been found to be insufficient and the trial Court 
after recording such evidence and giving its 
finding on that issue returns the case to the 
lijgh Court, the issue cannot be said to have been 
determined by the lower appellate Court. There¬ 
fore High Court has jurisdiction to determine 

p‘ C ,/ ? f r, faCt under S - 103 - (Gruerand 

1897 C liRIJ MOHAN V. CHANDRA ChAGABAI. 

!. r«C’ 12=11 R.N. 502=1939 NL T 315 - 
A.I R. 1939 Nag 173. J 

^64 Applicability—Order in contentious 
proceedings under S. 295, Succession Act. See 

C. I Code. O. 41, R. 1, and S. 104 A.I.R. 1938 
Sind 36 (F.B.). 

“ S. 104— Private reference to arbitration — 
Agreement subsequently filed in Court—Court 
finding azyard of majority to be bad and refusing 
to make it decree of Court — Appeal. 

Certain persons made a private reference to 
arbitration. Subsequently they made an applica- 
tion to the Court under para. 17 (l)ofSch. II, 
C. f . Code, that the agreement to refer to arbi¬ 
tration should be filed in Court. That applica¬ 
tion was dismissed but on appeal the agreement 
was ordered to be filed in Court. There were 
three arbitrators. Two of them made one award 
and the third made a different award. The 
Court found that the award of majority was bad 

and refused to make that award a decree of the 
Court. 

Held, that no appeal lay from the order of the 
Court. {Addison and Ram Rail, JJ.\ Mul Rat 
?• Tulm Ram I.L.R. (1939) Lah. 541 = 185 
I C 632=12 R.L. 309=A.I.R. 1939 Lah. 542. 

_7. . ~5 S; 1( ? 4 and 1°5 (1 )—Return of plaint for 

*van> of jurisdiction—Remand by appellate Court 

r ~ e Z r f e — Dts ””ssal of appeal—Second appeal— 

^eT^^Question °f jurisdiction—If can be 

In a suit brought in Munsif’s Court the defen¬ 
dant pleaded that the Civil Court had no jurisdic- 
tion and he amphfied t h at p i ea by arguing that 
the Revenue Court had exclusive jurisdiction, 
ihe Alunsif accepted this argument and ordered 

cUn»oV; lnt * t0 be , returned to plaintiff for pre- 
w£s hrnn i°f th< l, pro P er Court. A first appeal 
Hit ri vn r an< ? tbe appellate Court held that 

then for d *sposal on the merits. The Munsif 

to the Hi th f S , U,t and an ap P eal was brought 
«Sc hC ^ StriCI J udge and t,ie District Judge dis- 

a second 131 apr ] ea, - 1 Th t e defendant then brought 

the lower P r Ca f n K !? ok asbis flrst Sround that 

CiviI fn rM r had. erred in holding that the 
Lourt had jurisdiction. 

~ie d, that no appeal lay from the order of the 

lower appellate Court for the first time when the 

jurisdiction question came before it, but that as 

tne case had been concluded, a second appeal lay 
rom the decree of the lower appellate Court 

* " d . U . nde . r S- 105 (1), C. P. Code, the question of 
jrisdiction could be raised in second appeal. 

(Rennet and V erma, JJ.) Kashi Kahar v. 
asharpi SmGH. I.L.R. (1938) All. 754=177 1. 

T T vlT 11 R A - 199=1938 A L.R. 747=1938 A. 

7 7 a 0 ?U 938 A W R - (H.C.) 522=1938 R.D. 
714=A.I.R. 1938 All. 511. 


C. P. CODE (1908), S. 104. 

• 

-S. 104 and O. 43, R. 1—Scope—Calcutta 

High Court—Original Side Rules- Reference 
by Registrar under R. 50 of Ch. 26—Opinion of 
Judge on—Appeal. See Letters Patent (Cal.) 
Cl. 15. 40 C.W.N. 1264. 

S. 104 (1) (a) and (c)— Order rejecting 
objections to award and passing decree on it — 
Appealability. 

No appeal lies against an order rejecting 
objections made to an award and passing a decree 
on the award. Such an appeal cannot be said to 
be an appeal from a decree nor can it be said to 
be an appeal under Cl. (a), S. 104, as S. 104 (a) 
only refers to orders superseded and not to orders 
refusing to supersede. Nor can the order be 
said to be one modifying or correcting the award ; 
it is an order refusing to do so. {Baguley and 
Mosley, JJ.) Ma Ngwe v. U Min Sin. 163 I.C 
590=9 R R. 29=A.I.R. 1936 Rang. 240. 

--—S. 104 (1) (c)— Scope of appeal under — 

Objection to award on the ground that arbitrator 
had no jurisdiction to allotv amendment of plaint 
previously refused by Court—If open. 

An appeal under S. 104 (c), C P. Code, from 
an order modifying an award on arbitration 
under para. 12 of Sch II, C. P. Code, is one the 
scope of which is limited ; the appellant in such 
an appeal can attack the order of the Court only 
in so far as it modifies the award, and must con¬ 
fine himself to points which have a bearing on the 
modification in the award. Though it is open to 
the appellant to show that the award could not 
be modified, he has no right to appeal against the * 
award itself ; nor can he attack the proceed ngs 
before the arbitrator after a decree has been 
passed on the basis of the award. He cannot, 
for instance raise an objection to the award on 
the ground that the arbitrator had no power to 
allow an amendment of the plaint which had 
previously been refused by the Court which 
referred the suit to arbitration. ( Harries , C. J. 
and FazlAlhJ.) Tejpal Marwari v. Kedar- 
nath Himat Singha. 20 Pat.L.T. 700=1939 P. 
W.N. 703=6 B.R. 144=185 I.C. 273=12 R.P. 
336=A I.R. 1939 Pat. 597. 

-- S. 104 (1) (f)— Order filing award given in 

private arbitration—Second appeal. 

No second appeal lies against the decision of 
the appellate Court dismissing an appeal under 
S. 104 (1) (f), C. P. Code, against an order filing 
an award given in a private arbitration. ( Tek 
Chand , J.) Tawala Sahai v. Hariram Bal 
Mokand. 175 I.C. 572=10 R.L. 749=39 P.L.R. 
117=A.I.R. 1937 Lah. 649. 

-S. 104 (1) (f) and (2)— Application under 

Sch. II, para. 20 —Decree passed on award with¬ 
out recording formal order filing award—Appeal 
filed against whole decision but directed against 
only award and not decree—Second appeal—If 
competent. 

Where on an application filed under para. 20 of 
Sch. II, C. P. Code, the Court neglected to pass 
an explicit order filing the award but passed a 
decree upon the award, and the aggrieved party 
filed an appeal from the whole decision but direc¬ 
ting his objections only against the award and not 
against the decree, the appeal must be treated as 
an appeal filed under S. 104 (1) (/), C. P. Code, 
from an implied order filing the award. That 
being so, the order passed in the appeal is govern¬ 
ed by S. 104 (2), C: P. Code, which prohibits a 
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second appeal. (Sen, J .) Trailokya Nath v. 
Sukumar. 44 C.W.N. 1034. 

——-S. l0 4 (1) (f) and (2)—Order filing award 
—Vahdity of reference challenged— Second 
appeal—If competent. 

The prohibition against a second appeal from 
an order filing or refusing to file an award con¬ 
tained in S. 104(2) C P Code, is not removed 
even though the validity of the reference to arbi¬ 
tration itself is challenged. (Sen, J.) Trailokya 
Nath v. Sukumar. 44 C.W.N. 1034 
——S. 104 (1) (f) and Sch. II, Para. 21—Re¬ 
lative scope of—-Filing followed by judgment and 
decree — Appeal — Competency. 

S. 104 (f), C. P. Code, permits an appeal from 
an order filing or refusing to file an award in an 
arbitration without the intervention of Court, 
och. II, para. 21 does not take away this right of 
appeal, but only enacts that if a person wants to 
nle an appeal against the decree though the decree 
is in accordance with the award and not in excess 
ot it, such an appeal will be incompetent. Though 
* j the award is followed by a judgment 

and decree, the person aggrieved is not thereby 
disentitled from filing an appeal. (Puranik, J ) 
Kesholal v. Laxman Rao. 1940 N.L.J. 393. 

- S. 104 (2)—Order under O. 21, R. 90— 


AND 
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bec°nd appcRt. See C. P. Code, O. 21, R. 90. 163 

l.L. 765. 

-S. 104 (2) and O. 43, R. 1 —Return of 


.... _ ' -— • "'t * i\.eiurn uj 

Plaint-Reversal in appeal—Second appeal—Com¬ 
petency — Revision. 

Where an order returning a plaint for present¬ 
ation to proper Court, is reversed in appeal, no 

| Ui ; t A C ^ p ?5 a > Ii S? a S ainst that order in view of 

S. 104 (2), C. P. Code, read with O. 43, R 1. But 
as the matter is one which relates solely to the 
question of jurisdiction, it can be taken up in 
revision. ( Zia-ul-Hasan and Yorke. //.) Gulzari 

nn T Adhin - 19 38 R.D. 723=14 Luck. 
a C 131=11 R 29=1938 O.L R. 376 

6 \ 8 Tl 938 A W R <C.C.) 75=1938 
O.W.N, 801=A.I.R. 1938 Oudh 224. 

; --s. 104 (2)—-Scope If affects h 15 of the 

Letters Patent. See Letters Patent (Bombay), 
Cl. 15.^ 42 Bom.L R. 428. 

S. 105— Applicability to appeals against 
orders. 

Though S. 105 refers only to decrees, the provi¬ 
sions of that section also apply to appeals against 
orders as well. ( Menon , /.) Swaminatha 
Sastrial v. Narayanaswami Sastrial 168 T 
C. 413=9 R M. 570=A.I.R. 1936 Mad. 936. 

-S. 105— Order refusing to accept award of 

arbitrators on ref erence made by Court—If one 

affecting decision of case. 

The words “affecting the decision of the case” 
in S. 105, mean affecting the merits or affecting 
questions bearing upon the merits of the case and 
an order refusing to accept an award of the 
arbitrators, on a reference made by the Court, is 
an order affecting the decision of the case. ( Mac- 
kney, J.) U Paw v. Maye. 181 I.C. 942=11 R 
R. 505=A J.R. 1939 Rang. 164. 

—S. 105— Scope — Order directing amendment 
of plaint and payment of additional Court-fee — 
Plaint amended but Court-fee not paid—Court 
returning plaint for presentation to proper Court 
Appeal — Competency—Order directing amend 
ment—If can be questioned. 

The Court directed the plaintiff to amend the 
plaint by adding a prayer for a declaration and to 


C. P. CODE (1908), S. 105. 

pay additional Court-fee. The plaint was accord- 
tngly amended, but no additional Court-fee was 
patd. As the Court found that the plaint as 

■ T nd ,tS P rec “ niar y jurisdiction, 
it returned it for presentation to the nroner 

filed an appeal from this order 
and^ challenged the order directing the amend- 

• He ju' th , at th !l order of the trial Court direct¬ 
ing the plaintiff to amend the plaint was not 

appeaLble All that the plaintiff couTd have 

done was to file a petition in the High Court to 

revise that order. It could not bi said that 

because he did not take that extraordinary step 

he was estopped or precluded from questionin 
the correctness of that order 

• j‘li fur A ther -^zt plaintiff did not fully comply 
" 1 ‘ h directions of the Court for he did not 
pay the requisite Court-fee, but only got the 

obt'J 1 ; 1 WaS not as if a Person, having 

° btl “ the benefits conferred by an order and 

st ° od subsequently challenged its correct¬ 
ness. (Menon, J .) Swaminatha Sastrial v 
WARAVANASWAMI SASTRrAL. 168 I C 413—Q R" 
M.570=A.I.R. 1936 Mad. 936 ' 

S. 105— Scope — Validity of order setting 

I7£)nrrl in T -f _j _ • • r ^ 


m j , , -: r ~ WJ U r LLC7 StfZllrlQ 

aside award in—If one affecting decision of case 
on merits. 

The vaiidity or otherwise of an order setting 
aside an award affects the decision of the case as 
a simple question of jurisdiction would affect the 

ord'eT, ?r a Ca !, e Hence the validity of an 
order setting aside an award can be attacked in 

appeal under the provisions of S. 105. (Davis, J. 

£:^° bo Weston JJ.) Kishinchand V 

771-w p 5 L a R V i 1940) Kar - 22=183 I.C. 
724-12 R S 75=A I.R. 1939 Sind 241 (F B.) 

ca7v rS 'rl L 0 , 5 (})—‘‘Effecting the decision of the 
case —Arbitration—Award-Order setting aside 

rh d nl, dlrec J m 9 ir,a ‘ of suit by Court-If can be 
challenged in appeal from decree in suit. 

An order setting aside the award of an arbitra¬ 
tor and deciding that the suit shall be tried by 
the Court is an order affecting the decision of the 

and 2 th r e me ?. m "g of S - 105 (1), c. P. Code, 

and is therefore liable to be challenged in an 

appeal against the decree in the suit. ( Harries , 
398- I iQr7 H A D T M o iL <£„ G * nga Prasad. 171 I.C. 

^y»__1937 A.L R, 837=1937 A.L T 651 — 10 R 
A. 271=1937 A.W.R. 589=A.I.R.'1937 All 582.' 

S - lo5 .( 1 ')—“Affecting the decision of the 

hVIre'e. ^ St * ° side in appeal from pnal 

in S he i0S°m rp eC Cf the decision of the «se" 
Ini tl ’ C P ’ ? ode ’ raean affecting the deci- 

‘ "I ' CaSe # °" ,ts m erits. An order setting 
e f Parte decree does not constitute an 
. ecting the decision of the case and can- 
ot, therefore, be set aside in an appeal from the 
cree finally passed in the suit after the hearing 
on the merits. 5 R. 80, Overr. (Roberts, C. J. 

Sp a rgo, JI.) Yeik Lee v. Aihoor Bibi. 
179 43=10 R.R. 62=1937 Rang.L.R. 207= 

A.X.R 1937 Rang. 334 (F.B.). 

S. 105 (1 )—Appeal against order of re¬ 
mand Objection to jurisdiction of lower appel¬ 
late Court to entertain appeal — Maintainability. 

In an appeal against an order of remand, no 
objection could be taken on the ground that the 
lower appellate Court had no jurisdiction to 
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entertain the appeal which had abated and to 
order for substitution of names. The proper 

• S * ta ^r -^ or suc ^ an objection is when the decree 
itself is appealed from. (Harries and Bajpai, 
JJ ) Zahoor Mohamad Khan v. M. X. De- 

w5? N c*i A - 164 I C- 730=9 RA. 190=1936 
WR. 520 = 1936 A L.J. 538. 


Ip5 (U —Appeal from ex parte decree — 
Matters that can be raised in. 

n | n r an D a P peal from an ex parte decree, S. 105 

(1), C. I . Code, entitles the appellant to refer to 

the order of the trial Court refusing him an 

adjournment which prevented him from putting 

up a defence. The refusal did affect the decision 

of the case. (Bennet and Verma, JJ.) Jhandoo 

& a s .°. n ? 0 v - Khalsa Singh Sahi. I.L.R. 

r°^ f 11 1 a 2 ^ 940 A L J- 269=1940 A W.R. 
(H.C.) 161=A.I.R 1940 All. 305. 

- S. 105 (1) and (2 )—Applicability to suits 
and appeals under Agra Tenancy Act. See Agra 
Tenancy Act, S. 249. 1937 A.W.R. 1075=1937 


~ 105 (1>— Construction—"Affecting the 

decision of the case’’—Meaning of—Preliminary 
issue in suit decided for plaintiff—Reversal by 
High Court in revision—Suit dismissed in con - 
sequence-Appeal to High Court—Order in revi¬ 
sion—Correctness of—If can be considered in 
appeal. 

In a suit by certain worshippers of a temple in 
the District Court for obtaining the settlement 
of a scheme under a decree of the Court, the 
defendant trustee pleaded, inter alia , that the 
Court had no power to frame a scheme. A pre¬ 
liminary issue was framed on this point and the 
Court found on it in favour of the plaintiff. The 
defendant applied to the High Court in revision 
and the High Court held that the suit did not lie 
and therefore allowed the revision petition and 
dismissed the suit. The District Judge acting on 
this, formally dism^sed * 1 ^ suit. In an appeal 
to the High Court against the decree of the 
District Judge dismissing the suit, a preliminary 
objection was raised by the respondent to the 
e ect that the order passed in revision was fina 
an n ii ere ore no appeal lay. 

tha * th ,e order of the High Court in revi- 

nUtrl^r* t l£ < | e S ls,on of * he case, as the 
District Judge was left with no other course but 

to dismiss the suit, and the order directly fell 

with S. 105 (1). C.P. Code, and it was clearly 

open t? the High Court in appeal to consider its 

(LeaclSrr by /'T 6 , of S- 10s ' C. P. Code. 
O-each CJ. and Knshnaswami Aiyangar, J.) 

SI 7 W A 7^ N n n/\ R ^ MANUJA JEER SWAMIGAL. 

J 727=(1940) M.W N. 575=A.I R. 1940 
Mad. 756=(1940) 1 M L.J. 882. 


_— “Error, defect or irregularity ” 

An error, defect or, irregularity within the 

meaning of S. 105 must mean an error, defect or 

irregularity in procedure or in law and not in 

matters of fact (Pollock A. J. C.) Tatyarao v. 

ohrikrishna Lakshminarayan. 31 N.L.R. 

J?PPJ 72=160 I.C. 202=8 R.N. 160=A.I.R. 
1936 Nag. 8. 

• "®• 105 (1) and O. 23, R. 3— Order refits- 

'under 9*105^ ac ^i ustment ~^f c an be challenged 


C. P. CODE (1908), S. 107. 

The use of the word ‘affect* in S. 105 renders 
it necessary that the word ‘decision’ should be 
taken to mean ‘a decision upon merits.’ An 
order refusing to record an adjustment is not 
an order affecting the decision of a case, but is 
merely an order ensuring that the merits of the 
case should be determined. It is not therefore 
open for an appellant to challenge such order in 
appeal under S. 105 when it has not been appea¬ 
led against. ( Pollock , A. J. C.) Tatyarao v . 
Shrikrishna Laxminarayan. 31 N. L R 
(Suppj 72=160 I.C. 202=8 R.N. 160=Aj.R 
1936 Nag. 8. 

S. 105 (1)—Question of jurisdiction—If 
can be raised. See C. P. Code, Ss. 104 and 105 
(1). 1938 A.L.J. 720=A.I.R. 1938 All. 511. 


-S. 105(1) and O. 43, R. 1 (o)—Scope of 

sub-S. (1) of S. 105 —Right of appeal how affects- 
ed—Order of ref usal to extend time—If appeala¬ 
ble after the passing of final decree. 

The opening words of S. 105 (1), C. P. Code, 
‘save as otherwise expressly provided’, govern 
the whole sub-section and not merely the words 
which immediately follow them. The sub-sec¬ 
tion enlarges rights and does not curtail them; 
on the contrary it expressly saves rights already 
conferred, that is to say, among other things, the 
rights of appeal already conferred by S 104, C. 
P. Code. Where an application for extension of 
time fixed by a preliminary mortgage decree is 
dismissed and a final decree is passed, the order 
of refusal to extend time is appealable as an 
order. {Stone, C J. and Bose , J.) Syed Ishak v. 
Kunjiuhari Singh. 188 I.C. 273=12 R.N. 324= 
1939 N.L J. 514=A I.R 1940 Nag 104. 


- S. 107 and O, 23, R. 1 — Applicability — 

Appeal—Right to zvithdraw—Memo of objection 
by respondent—If bar to ivithdrawal—Pozver of 
appellate Court to permit zvithdrawal of appeal — 
0.41, R. 22 (4). 

There is no express provision in the Code of 
Civil Procedure as to the withdrawal of an 
appeal. O. 23, R. 1, C. P. Code, does not in terms 
apply, nor is the case in any way improved by 
S. 107, C. P. Code, which merely confers on the 
appellate Court the powers of an original Court, 
but none on the parties to an appeal. But an 
appellant is entitled as of right to withdraw his 
appeal, provided that the respondent has not 
acquired any interest thereunder. The fact that 
there is a cross-objection by the respondent is no 
bar to the withdrawal in view of the provisions 
of O; 41, R. 22 (4). But if the respondent has 
obtained any right under the appeal it is not open 
to the appellant to withdraw his appeal without 
permission. The Court, when granting leave to 
withdraw the appeal may, in proper cases, trans¬ 
pose the parties, making the respondent-appellant 
and the appellant-respondent, though it is not 
bound to adopt that course in every case where 
the appellant withdraws. But it cannot be said 
that the appellate Court has no jurisdiction to 
allow the appeal to be withdrawn. ( Beaumont r 
C. J. and IVasoodezv , /.) Dhondot/. Annaji. 
I.L.R. (1939) Bom. 66=11 R.B. 168=178 I.C. 
463=40 Bom L.R 895=A.I R 1938 Bom. 442. 

-S. 107 and O. 1, R. 10 (2) —Power of Court 

—Addition of party as respondent in the appeal. 
Sec C. P. Code, O. 1, R. 10 (2) and S. 107. 193& 

.W.N. 75. 
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7 Scope — High Court—Inherent 

Power to remand. mnerent 

whep 6 thl gh Cou - rt . ha3 inf jerent power to remand 
when the provisions of S. 107 do not anolv 

r^A^ tan ^& Balaji Sadashiv v . Vishnu 

Pn^vr 1 ' I.L.R. 1936 Nag 188=179 T c 527_ 

10RN. 63=A.I,R. 1936 Nag 140. 

—— s. 109 and 110 —Application for leave to 

b P n P infr Le £ Ve t a J ked f° rpur P°s e of raising new 
point for first time—If to be granted. 

- VC f° a PP eal cannot be given in an applica- 
t on for leave to appeal to His Majesty in Coun- 

c.l when that Jeavds asiced f or f or the pur p OSe 

notrai^H l°Z hC first t,m ? a Question which was 
not raised at any time while the litigation was 

Con d rt ng, 9 Ith tf F m tb f trial Court or the High 

Sr raici SuCh an . a PP| lcatl on for leave to appeal 

whoI? ' g for * he first time after the 

_ h b lc< f ? as £ h £ s *?een disposed of would be an 

;? which n o r be enc °nraged. ( Pand- 

A l dtir Rahma "> JJ-) Muhammad 

52 L W 1 Q S dn H n? m kt VeNK ATA KOMARAJU. 

J 433 463 = 1940 M.W.N. 717=(1940) 2 M.L. 

——S 109 —Final order—Meaning. 

here is a vast difference between an order 
made or a judgment passed on the appellate side 

Thp Ptt rt and V he . fi r a ] order passed on appeal. 
The latter may be included in the former but the 

HA/nr* lb necessarily not the same as the latter. 

r^ATVT^A^* C ‘ and Dhavle > /•) Krishna 

Rajendra Narayan. 15 Pat. 

659—164 I.C. 287=9 R P 107—17 Pat I T 
760=A.I.R 1936 Pat. 465 Pat.L.T. 

— —-S. 109 —Final order — Order dismissing 
appeal as premature. y 

*2A rder an a P peaI as Premature 

fn<2^ b D a fi naI order withl 'n the mean- 

7 f a S\ P * rF ode - ( Thomas , CJ. and 

Zia-ut-Hasan J .) Raghuraj Singh v. Lala 

405 ^2 /=1938^0^^ 

==AJ.^R 3 1938^0rnih ?07. } 26=1938 O W N ' 331 

' ~ s - \ 09 ~Z ,tF J nal order”—Second appeal re¬ 

jected under O. 41, R 10 ^-{Allahabad Amend¬ 
ment) and dismissed for want of prosecution — 
Subsequent application for restoration also dis¬ 
missed—Application for leave to appeal from 
subsequent order — Competency. 

rejected under O. 41, R. 

10 (d) (Allahabad Amendment) and was dismissed 
for want of prosecution. A subsequent applica¬ 
tion for restoration of appeal was also dismissed. 

An application for leave to appeal to the Privy 
Council from the subsequent order, refusing to 
restore application, was filed, as the application 
for leave to appeal against the first order was al¬ 
ready barred. 

Held, thali inasmuch as no cardinal point bet¬ 
ween the parties was decided by the subsequent 
order nor had the rights of the parties been ad¬ 
judicated upon in that order, the order in ques¬ 
tion was not a final order within the meaning of 
S. 109 (a), C P. Code. Nor was it a fit case for 
certifying under S. 109 (c). 

Held also, that the order was not an order 
passed in appeal, though it was an order passed 
ln the exercise of appellate jurisdiction. ( Sulai- 
*nan, C.J. and Bennet, J.) Krishna Kant v. Lala 
Amarnath. 171 I.C. 29=1937 A.L.J. 796=1937 
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815=10 R.A. 243=1937 AWR fine 
A.I.H.^1937 All. 566 61 A. W.K. 695= 

~77, S s 1 ° 9 -- Leav f t0 appeal—Validity—Com- 

?unction r fi 9 ° f COntem ^ breach of Tn- 

b AchTf htal ' f?r a . findin S of contempt for 
oreach of an injunction is not criminal In ;T 

p at . ure a £ d 1S P roperl J’ dealt with under the C P 

Quaere Whether a contempt committed not 
of S Per -° n inhibited by injunction for breach 

f*—? at ? d . a hetted a person so inhibited in breaki¬ 
ng the injunction is of such a criminal nature as 
to prevent an appeal. (Lo rd Porter.) Banner- 
J d EE Kuchwar Lime and Stonf Co I td 17 

nzmsdiif £ 

fp X CL). 1938 PC * 295 =( 1939 ) 1 M.L j 8 715 

rZ, v S ‘ rl°? and M0 —Leave to appeal to Privv 
Council Valuation of probertv _ 

stake a “bhaolt grove"-Proof required. * 

It ib essential that an applicant for leave to 

appeal to the Privy Council under Ss. 109 and 110° 

C. P. Code, should prove that the propertv at 

a aol 7 * S l°’°u 00 - Where the property is 

take h hall fhe nr r hlCh u le r nS that *he zamindars 

take halt the produce whether .fruit or wood the 
grove must be proved to be worth Rs 20 000 
before sanction could be given to the annIio1,V;Y UU 

t.£ Si. b 198 n “" 

the C : ed Y 0rS of 6 com P an y- The pethion for 
e winding up of the company was oronerlv 

aDDe t a?l,f 1SPUte 'T aS lf ap P 1 'cation for leave to 
9 Held w r a 4 pro 1 P er, >' constituted and good in law. 

Chand rf , V 7 n l h CJ " Addison, /.) (Tek 

anneal tA tba ^-. an application for leave to 

appeal t° the p rlvy Council from an order of 

winding up of a company is not a proceeding in 

winding up as contemplated by the Rules and 

Urders of the High Court, and must comply with 

the provisums of R. 1 of the Rules and Orders 

? by tbe Lah .°r e ^*^h Court contained in Vol. 

5, Chap. 8 in addition to the requirements of O 45 
R 3(1), C. P. Code. As such, each person who’ 
is sought to be made a respondent ought to be 
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named in the petition. Aloreover the company 
under winding up orders is also a necessary party 
which should be named in the petition. In all 
proceedings there should be a right litigated, a 
person asserting that right,and a person interested 
to deny it, i e., an opposite party. If the petition 
failed to provide the name of even one respon¬ 
dent, such petition would be wholly bad and 
ought to be dismissed. ( Young , C.J., Addison 
and Tek Chand, JJ.) Bharat Insurance Co., 
Ltd. v. People's Bank of Northern India, Ltd. 
165 I C. 568=9 R.L. 259=A.I.R. 1936 Lah 
322 (F.Bj. 

Ss. 109 and 112— Right of appeal — Scope 
of—Discretion under S. 112. 

S. 109 of the C. P. Code is not only qualified by 
its opening words and by S. 111 but also by 
S. 112. It is plain from the terms of the Code 
that the Indian Legislature was not claiming or 
proposing to abridge or extend the prerogative. 
The discretion which S. 112 affirms and maintains 
applies to the rejecting as well as to the receiving 
of appeals and the prerogative is not wholly or 
finally concluded for either purpose by the pro¬ 
visions of S. 109. {Sir George Rankin.) Moham¬ 
mad Azim Khan v. Saadat Ali Khan. 1939 
A.W.R. (P.C.) 76=180 I.C. 1001 = 1939 O.W.N. 
471=5 B.R 570=1939 O.L R. 262=66 I A. 160 
= 14 Luck. 252=I.LR (1939) Kar. 234 (P.C.) 
=43 C.W.N. 733 = 11 R.P.C. 207=1939 OA 
497=70 C.L J. 66=41 Bom.L.R. 1036=A.I.R. 
1939 P.C. 122=( 1939) 2 M.L J. 181 (P.C.). 

-Ss. 109 and 110 and Oudh Courts Act, 

S. 12— Right of appeal within a chief Court , how 
affected. 

It is difficult to regard Ss. 109 and 110, C. P. 
Code, as directed to prohibit an appeal being 
brought within a chief Court in like manner as a 
Letters Patent appeal is brought within a Charter¬ 
ed High Court. The two sections taken together 
seem rather to be intended to provide an appeal 
to His Majesty on the footing that no further 
appeal in India is provided. The opening clause 
of sub-S. (1) of S. 12, Oudh Courts Act, makes 
the section give way only to a provision which 
negatives in the particular case either (a) the 
existence of any right to appeal, or (6) the right 
to go to the particular tribunal mentioned, vis., a 
Bench of the chief Court. An appeal to the 
appellate Bench of Chief Court of Oudh, from 
decree passed by single Judge of that Court in 
exercise of original jurisdiction, is competent 
under S. 12, Oudh Courts Act, where require¬ 
ments of S. 110, C. P. Code, as to value are satis¬ 
fied. Therefore, an appeal from such decree 
passed by the single Judge does not lie directly to 
His Majesty in Privy Council. (Sir George Ran¬ 
kin.) Mahomed Azim Khan v. Saadat Am 
Khan. 66 I.A. 160=14 Luck 252=1.LR (1939) 
Kar. 234 (P C.)=43 C.W N. 733=11 R P C. 207 
=1939 O A. 497=70 C L J. 66=41 Bom.L.R. 
1036=180 I.C. 1001 = 1939 O W N. 471=5 B.R. 
570=1939 O.L R. 262=1939 A.W R. (P C ) 76 
=A.I.R. 1939 P.C. 122=(1939) 2 M.L.J. 181 1 
(P.C.). | 

-S. 109 (a)— Construction — “Any othcrCourt , 

of final appellate jurisdiction"—District Judge \ 
hearing appeal from Subordinate Judge under 
S. 75, Provincial Insolvency Act if such a Court. 

A District Judge hearing and deciding an 
appeal from the decision of Subordinate Judge 
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under S. 75 of the Provincial Insolvency Act is 
not a Court of final appellate jurisdiction within 
the meaning of S. 109 (a), C« P. Code. S. 75 of the 
Provincial Insolvency Act is all comprehensive 
and self-contained and there is a provision in it 
for the widest form of revision which enables a 
High Court to go into facts if it thinks fit. A 
Court expressly subject to wide powers of revi¬ 
sions and whose decision in certain cases can be 
questioned in second appeal cannot be regarded 
as a Court of final appellate jurisdiction for pur¬ 
poses of S. 109 (a), C. P. Code. ( Mockett and 
Horzvill , JJ) Official Receiver of Madura 
v. Kuppuswami Chettiar. 177 I.C 177=11 R. 

M. 269=46 L.W. 416=1937 M.W.N. 762= 
A.I.R 1937 Mad. 930. 

-S. 109 (a)— Final order—Order of remand 

—If appealable. 

An order of an appellate Court is not a final 
order within the meaning of S. 109 (a), C. P. 
Code, unless it finally disposes of the rights of the 
parties in relation to the whole suit and hence an 
appeal does not lie from an order under O. 41, R. 
23 reversing a decree which dismisses a suit upon 
a preliminary point and remanding the suit for 
trial. (Zia-ul-Hasan, C.J. and Bennet, J.) Hari 
Saran Das v. Har Kishf.n Das. 14 Luck. 675= 
182 I.C 1007=12 R.O. 15=1939 O A. 568=1939 
A.W R. (C C ) 92=1939 O.W.fo. 659=A,I R. 
1939 Oudh 22. 

-S. 109 (a)—“ Final order ”— Order of re¬ 
mand—Decision of one issue—If makes order 
final. 

An order of remand would not fall within the 
description of final order under S. 109 (a), C. P. 
Code, on the ground that one of the main points 
or cardinal points in issue has been decided in 
that order, when that does not dispose of finally 
the rights of the parties and when the suit is still 
alive and has to be tried in the ordinary way. 
The test of finality is whether the order finally 
disposes of the rights of parties. ( Madhavan 
Nair, O.CJ. and Krishnaszuami Ayyangar, J.) 
Ramanathan Chettiar v. Palaniappa Chf.t- 
tiar. 49 L.W. 713=188 I.C. 892=1939 M.W 

N. 597=A.I.R. 1939 Mad. 697=(1939)2 M.L.J. 
4°. 

-—S. 109 (a)— Final order — Order refusing to 

admit appeal and order dismissing reviezv applica¬ 
tion. 

An order refusing to admit an appeal and an 
order dismissing an application for review of 
that order are both final orders within the mean¬ 
ing of S. 109 (a), C. P. Code. ( Drake Brockman, 
S.M. and Knox, J AI.) Jagdamba Prasad v. Ram 
Gopal Singh. 1936 R.D. 120. 

-S. 109(a)— Final order — Order remanding 

execution proceeding. 

No appeal lies to His Majesty in Council 
against an order of the High Court remanding an 
execution proceeding for re-decision, as there is 
no final order. ( Addison and Abdul Rashid, JJ .) 
Shankar Das Sadhu Ram v. Gurbakhsh Singh. 
38 P L R 112 

-S 109 (a)— Final order — Order under 

O. 41. R. 25 

Under S. 109 (a), C P. Code, the test of finality 
is whether the order finally disposes of the rights 
of the parties. An order of an appellate Court 
under O. 41, R. 25 remitting an issue to the trial 
Court whether a certain party rebutted the pre- 
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sumption as to the applicability of a family cus- 

<? n ?noV,A t a fi nal .°j; der ” within the meaning of 
T t. 0 ’ as . th ? rl K hts of the parties have still 

(°r;Lr r r mlne ; ?- d \ h r e ■ suit is still a live suit. 
CJ T Zia-ul-Hasan, J.) Huzur Ara 

i fin t r «i I hE q D d P ^ T L CoMmission,:h of Gonda. 

J r. Ac o3h 20°: 280=1 " 36 ° w N 2,8=A 

S. 109 (a) —Final order — Test. 

i M ^nn h f r x an x° r L der J s ^ final order or not with- 
rnS. 09(a) of the C. P. Code depends upon the 

effect of the order as made ; if it finally disposes 
of the rights of the parties, the order is final, and 
whe^re the appellate Court has finally determined 
that the plaintiff has a good and subsisting cause 
of action and all that remains is to work out sub¬ 
sidiary questions consequent upon the final deter¬ 
mination of the defendant’s liability, the order is 
in substance and effect a final order though the 
quantum of the rights or liability remains to be 
ascertained An order of remand under 0.41, 

K. 23 was held to constitute a final order. (Mya 
Bu and Sharpe JJ.) Maung Sin z;. Maung By- 

^ U o G oon 7 V T C ^ 690=11 RR 158=1938 Rang. 

L. R 330—A.I.R. 1938 Rang. 333. 

~ ?■ l0 ^. —Order made in revision — 

Appeal to Privy Council. 

An order made in revision under S. 115, C. P. 
Code, is not an order made on appeal though it 

might have been made on the appellate side of 
the Court and hence High Court has no jurisdic¬ 
tion to L-ive leave to appeal to His Majesty in 
Privy Council under S. 109 (a). (Wort, Ag. C.J. 
atid Dhavle , /.) Krishna Chandra Deb v. 

K a jen dr a Narayan. 15 Pat. 659=164 I.C 287 

R A P f D°!7,!: 7 T, PatX ' T ' 760=1936 P.W.N. 
656=A.I.R. 1936 Pat. 465. 

S. i09 (a )—Order passed under S.' 34, N. 


rx/ T? nr* r r-. . .' /'MOOCU. nnuer o. 0% iV. 

Council ° Ur * S atton —Appealability to Privy 

Orders passed after calling for the records 
under S. 34 of the N. W. F. Province Courts 
Regulation are not passed on appeal. They are 
passed in exercise of the power of superinten¬ 
dence vested in the Court by this provision of 
i aw ; Hence the order is not appealable to His 
Majesty m Council under S. 109 (a), C. P. Code. 
( Mtr-Ahmad , /.) Feroz Shah v. Bundhel- 
khand Cycle and Motor Agency. Nowshera 
183 I.C. 169=12 R. Pesh. 11=A I.R. 1939 pllh. 
26. 

T—r7. S -. 109 ^— A P^icability— Original civil 
jurisdiction—Proceedings for enhancement of 

rent under Madras Estates Land Act—Application 
to High Court for writ of certiorari—Order re¬ 
fusing—Appeal to Privy Council. 

An appeal lies to His Majesty in Council from 
an order of the High Court refusing to issue a 
writ of certiorari to the Board of Revenue in 
proceedings under Ch. XI of the Madras Estates 
Land Act enhancing the rents of certain villages. 
Such an order is one passed in the exercise of 
original Civil jurisdiction falling under S. 109 
(h). C. P. Code. (Leach, C.J. and Madhavan 
Nair, J.) Ryots of Garabandha v. Zamindar of 
Parlakimedi. I.L.R (1938) Mad. 816=48 L 
W. 107=182 I C. 784=12 R.M. 155=1938 M* 
W.N. 706=A.I R. 1938 Mad. 722=(1938) 2 M 
L.J. 154. 

C S. 109 (c)— Applicability—Full Bench deci¬ 
sion of one'High Court differing from that of 
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T'p^cLZf'”" “ m ° t ‘ “>* « m.al 

PPrSS-S3 

^T\ i o%% p T P c rof nad F th -‘ 

Havelivala, A.J.C.) Mahomed mIhrabkhan”/ 

8WS3H5. STUB,** »*■ 

order. 8 ' 109 ( ' C) ~ AppUcabilit y— Interlocutory 

S. 109 (c), C. P. Code, will apply even to an in- 
terloculory order. (Davis, J.C. and Havelivala 
A.J.C.) Mahomed Mahrabkhan v Dur Mawc/ 

rsss ic 63o = , ° e s 

wh.nf; "it,,,, 

I?n i 3r’?r'® SSI, ss3 

Lode—If fit for appeal. 

suit ’ th e question whether a 
aRuin^rh.v/T,? W ,' th,n British territory is, 

87 C P g rn?J ' h i n the P rov * s > ons of Ss. 84 to 
F : Code, IS not a matter of such private or 

ouh ^ ‘ mp °V, anCe elther to hi 'mse!f or to the 
public generally or any class or section of the 

vala t in P \V? d (Oaits, I.C. and Haveli- 

Mahomed Khan. 1711c 630—in 

=A.I.R. 1937 Sind 217 630 ~ 10 RS - (2) 

•Ss. 109 (c) and 115— Applicability of S 109 
interlocutory} nrd***. __• Juy 


t'°n—C onsiderations—Substantial question hi 
law being involved-If a ground for leave-Dis- 

ir^iztif ztzzfzr ersedin9 

in,teriloc,it Zfo rdjs and^n approp^t^as^uch 

~ S tttfire 3 lea-£ 

be granted m such cases, the Court must be satis- 

a fit one for appeal 

f a r ° un Jt‘h at 14 ral - s l s , a substantial quesdo™"! 
law. It has invariably to be seen whether the 

unduly delay 1 theTspWe. of LZub^nZ^ 0 
ground t ih n atihe i r S e niiSSed by ^ ¥* b Court "/the 

fhe 0 me d anin‘ , 0 h f er s eW 1 f s " c ° d -ided within 

it was no?i fi h t facts 0f ! he case it was held that 
the Privv r^ C? i SC ln . wh,c , h ieave to appeal to 
shnnM h^ ^ ounci J against the order of dismissal 
r- be granted. (Iqbal Ahmad and Ismail, 

All 1 1 ?, D a AS V ' iNURAWATI. I.L.H. (1940) 
W D 359=1939 A.L.J. 919=1939 A 

All 38 H C 806=185 I C 854=A.I.R. 1940 

c~p~fn\ 0 ^n ) r Applic ?l i 2? und 7°’ 2I > R - ioo, 

■j • Lode—Order on—If fit one for appeal 
. Where, in anticipation of delivery of nossec- 
sion to decree-holder, an application under O 21 
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R. 100, C. P. Code, was made by the person in 
possession and was decided in his favour by the 
Court according to the principles laid down in 
Rr. 99 and 101 of O. 21, C. P. Code, the case, 
though it did not strictly come under O. 21, R. 
100, did not raise any question of great public or 
private importance to which it is impossible to 
give a money value and hence leave to appeal to 
the Privy Council could not be granted under Cl. 
(?) of S. 109. (Wort, Ag. C.J. and Dhavle, J.) 
Krishna Chandra Deb v. Rajendra Narayan. 
15 Pat. 659=164 I.C. 287=1936 P.W.N 656=9 

R P. 107=17 Pat.L.T, 760=A.I.R. 1936 Pat. 
465. 

7 “S. *09 (c)— Certificate of fitness—Grant of 
Different High Courts holding divergent views 
— 1 f a ground. 

The fact that different High Courts in India 
have held divergent views in respect of matters 
similar to those before the Court is in itself no 
reason for certifying the case as one fit for 
appeal to His Majesty in Council. ( Middleton , 
J.C . Mir Ahmad, A.J.C ) Bishan Dass v. Nand 
Ram. 167 I.C. 165=9 R. Pesh. 81=A.I.R. 1936 
Pesh. 194. 

- —S. 109 (c)— Fit case for appeal — Test to 

decide — Considerations—Pleader — Misconduct — 
Order striking off the roll — Application for 
certificate of fitness for appeal to Privy Council — 
If to be granted. 

When the Court certifies the case as fit for 
appeal, it is clearly intended to meet special cases 
such, for example, as those in which the point in 
dispute is not measurable by money, though it 
may be of great public or private importance. 
To certify that a case is of that kind, though it is 
left entirely in the discretion of the Court, is a 
judicial process which could not be performed 
without special exercise of that discretion evinc¬ 
ed by the fitting certificate. Leave therefore 
under S. 109 (c) is not to be granted as a matter 
of course but the applicant has to prove that his 
case is a fit one for appeal to His Majesty in 
Privy Council. Where a pleader’s name was 
struck off from the roll of pleaders on the 
ground of misconduct. 

Held, that the point in dispute was not measur¬ 
able by money and that it was of great private 
importance to the applicant-pleader. There 
being some points of law also raised in the case, 
it was a fit case to be certified under S. 109 (c), 
as a special case fit for appeal to His Majesty in 
Council. ( Sulaiman , C.J. and Dajpai , J.) P. A. 
Pleader of Bansi v. Judges of Allahabad High 
Court. 167 I.C. 666=9 R.A. 561=1936 A.W.R. 
1007=1936 A.L.J. 1272=1937 A.L.R. 212=38 
Cr.L.J. 410=A.I.R. 1937 All. 167. 

“S. 109 (c)— Grant of certificate—Principles 
applicable. 

Under S. 109 (c), C. P. Code, a case can be 
certified to be a fit one for appeal to His Majesty 
in Council only when it is of considerable import¬ 
ance and the principle when finally decided by 
their Lordships of the Privy Council would be of 
benefit not only to the people who are directly 
involved in the litigation but also to the public at 
large. A suit in which the questions for decision 
are whether the building in dispute is a public 
mosque or a private place of worship and 
whether the defendants have established adverse 
possession of the mosque, cannot be brought 
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within the scope of the above principles. 

( Thomas , C. J. and Yorke , J.) Musahf.b Khan 
v. P. Raj Kumar Bakshi. 189 I.C. 93=1940 O 
A. 603=1940 O.W N 632=1940 A.W.R. (C.C.) 
309=1940 O.L.R. 413. 

-S. 109 (c)— Privy Council — Leave to appeal 

—Grant of—Finding of fact—Applicant alleging 
that lower Courts misinterpreted evidence in find¬ 
ing that applicant was not minor — Leave—If can 
be granted. 

In an application for leave to appeal to His 
Majesty in Council, the applicant contended that 
the various Courts misinterpreted the evidence 
and found wrongly that he had failed to prove 
his minority on a particular date. The Courts in 
fact had carefully considered the evidence led by 
the parties and came to the conclusion that the 
applicant had failed to prove that that he was 
minor, and that he had behaved as a major. 

Held , that the case was not a fit one for the 
grant of a certificate of leave to appeal to His 
Majesty in Council, as no Court of appeal could 
interfere with the finding of fact. ( Drake Brock¬ 
man, S.M. and Knox , J. M.) Jagdamba Prasad v. 
Ram Gopal Singh. 1936 R.D. 120 
- S. 109 (c)— Question of importance — Test. 

A case could be certified to be a fir one for 
appeal to His Majesty in Council under Cl. (c) of 
S. 109, C. P. Code, only when it is of considerable 
importance and the principle when finally decided 
by their Lordships of the Privy Council would be 
of benefit not only to the people who were 
directly involved in the litigation but to the 
public at large. ( Zia-ul-Hasan , C. J. and Bennet , 
J.) Hari Saran Das v. Har Kishen Das 14 
Luck. 675=182 I.C. 1007=1939 CLA 568=12 
R O 15=1939 O.L.R. 490=1939 A.W.R. (C.C.) 
92=1939 O.W.N. 659=A.I.R 1939 Oudh 224. 

——— S. 109 (c) —Question of jurisdiction of 
Civil Court — Question as to bar under Sea 
Customs Act—Appeal to Privy Council—Grant of 
certificate. 

In a suit in which the amount claimed was 
more than Rs. 20,000 an object.on was taken to 
the jurisdiction of the Court on the ground that 
the suit was barred by the Sea Customs Act. The 
lower Court tried the issue as a preliminary 
issue, upheld the objection and dismissed the 
suit. In appeal, the High Court held that the 
Civil Court was not deprived of jurisdiction in 
the matter hy the Sea Customs Act, and demand¬ 
ed the suit for trial on the merits. This question 
of jurisdiction was awaiting decision in o»her 
suits pending in the province, and there were also 
other claims of the same kind in which notice of 
suit had been given and some litigations were 
pending in other provinces. 

Held, that in view of these facts and the fact 
that the question of jurisdiction was a sub¬ 
stantial question of law and one of general 
importance, the case was a fit case to be certified 
under Cl. (c) of S. 109, C.P. Code. ( Varada - 
chariar and Pandrang Rozv, JJ.) Secretary of 
State for India v. Mask & Co. 182 I.C. 260= 
12 R.M 34=1938 M.W.N U32=I.A.R. 1939 
Mad. 95=(1938) 2 M.L.J. 904. 

[Reversed on appeal. 67 I.A. 222=(1940) 2 
M.L.J. 140=1.L.R. (1940) Mad. 599.] 

- S. 109 (c)— Reference by — Income-tax 

Officer—Whether interest paid to partner on capi¬ 
tal borrowed from him is allowable as deduction 
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irTnteT^ earned ~ Leave to appeal-If to be 

Before the High Court would grant leave to 

sfdsfied°thit S th IaJeSty in f CounciI - il should be 
satisfied that the case is of such importance as 

would warrant a certificate under S. 109 (c). If it 

is not, it is justified in refusing the certificate. A 

reference submitted by the Income-tax Officer as 

to whether in a particular case, the interest paid 

to a capitalist partner on the capita) borrowed 

from him is an allowable deduction from the 

fax Act ea a r nd ih Un H er - S ' 10 (2) (, '« of the '"come- 
tax Act, and the decision given by the Court on it 

is pnmo focte not of public importance, much 

!f ® F eat P ubllc importance so as to make the 

case a fit one for granting leave to appeal to the 

m ° re s P ecial| y where the amount 

tSn i!? ^ ss ®?, see has benefited is only about 
Rs.300. Advisability of the legislature confer¬ 
ring a povyer upon the High Court to impose a 
•condition in a fit case requiring the appellant to 

Privy Council to bear the costs of the appeal 
irrespective of the result of the appeal, at the 
time of granting leave to appeal to the Privy 
Council (at any rate in cases falling under S. 66 A 

oai i nc ° me ;‘ax act) suggested. A.I R. 1927 P. C. 
242, Foil.; A.I R. 1923 Mad. 232, kef. (Rupchand 
Bilaram and D.C.Mehta, A.J.Cs.) Commissioner 
of Income-Tax, Bombay v. Tejbhandas Motu- 

“ AL - J 63 I - C ' 275=8 R S. 193=A.I.R. 1936 
oind o8. 

*09 M—-Scope—Application under O. 14, 
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K. _ and O. 15, R. 3 for disposal of certain issues 
as preliminary issues -Rejection—Revision peti¬ 
tion to tlie . High Court — Dismissal—Leave to 
appeal to Privy Council--!f fit case for appeal. 

Where an application is made to a Court under 

O. 14, R. 2 and O. 15, R. 3, C. P. Code, praying 
the Court that certain issues, which were not 
clear cut issues of law but were mixed up with 
questions of fact, should be heard and disposed as 
preliminary issues, but the Court rejects the 
application holding that it was not a case in which 
it ought to direct those issues to be disposed of 
before going into the merits of the whole case 
and a revision application against such rejection 
is dismissed by the High Court as no case was 
made out for interference in revision, it cannot be 
said that the decision of the High Court gives 
rise to ^ny point of importance or difficulty which 
would warrant the grant of a certificate under 
S. 109. (c) of the Code of Civil Procedure. 

( Harries , CJ. and Rowland , /.) Nandamani v 
Harikrishna. 181 I C. 644=5 B R 645=11 R 

P. 624=1939 P.W.N. 341=A.I.R. 1939 Pat. 564.’ 

S. 109 (c)— Scope—Form of ritual in im¬ 
portant public temple—Disputes between two reli¬ 
gious sects—If of public and private importance 
■—If certificate to be granted. 

The form of ritual in an important public 
temple in the country is a matter of both public 
and private importance falling within S 109 (c), 
C. P. Code, and when the case relates to religious 
rites and ceremonies at a temple of national im¬ 
portance and raises disputes between two religious 
sects of a community regarding the conduct and 
form of worship at the temple, the questions at 
issue are in themselves of great public impor¬ 
tance, so as to justify the grant of a certificate 
under S. 109 ( c ) permitting an appeal to His 
Majesty in Council. (Leach, CJ. and Pgtanjali 

Q. D.—81 
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A ' IR Sl 3 09f^lf 47=(1939) 2 M L j^ 78 - S2 ~ 

of pleader from rotTfoV 

appeal to Privy Council. nttsconduc t—Leave to 

P1 ^dlrs f o r ml s co n d uc" ? t ‘ h a ‘ h” ‘ the ro11 of 

Of Allahabad Hmh Court ,0 tr. a e f n “if practice 
one falling under^S. 109 (c) C P Cod* 9rder aS 
trast with the practice of pL, °°^ e, A n , con ‘ 

Plcadfr U rlS R ( Sulaiman > CJ. and Bafpai /VpA* 
-l leader of Banst 7 , Tnnnrc ^ a, f 

Court. 167 I C. 666=1937 A 

ConsnJZ to) 

s"l09 < (“) rt C U p ht r O H tO g ? nt a certificate under 
ln ‘l,, C-P- Code, unless a point of law is 

fial o A d ln the a PP eal which is not only substan- 

tialand^portantas between the parties but is 

that thp*dp e ^ a tmportance or of such a nature 

cases Thp 1S1 ° n U ? on 11 may 8 ° vern numerous 
cases. The question whether the words ‘anv 

S 70 SS T n p S Ac a t d m t e° mortgaged P ro Pert>’ in 
mnrtvLZt' Ac ’ mean any accession made to the 
mortgaged property by the mortgagor or his 
ep esematives in title or any accession to .i,- 

mortgaged property by whomsoever made is a 

gard'to'the fvV P V blic . ""Prance having re- 

gara to the existing law in India Q r,A T 

/T SF.N ITta ung^/v 

-WheVhe^can be?raTd° f Case 

weTd "posed 3 o P fby t hi £ ?* h °& u Shy on™judg- 
ment proceeding on one ground common to all the 
appellants, and the valuation of one of the appeals 
was above Rs. 10,000 while that nf fu pea s 
less than Rs. 10,000 31 ° f the other was 

-Fill’ that aS the point involved in both the 
appeals was a common one, a certificate 1 

can be granted in the Iatter'case under S 109 (/) 

C. P. Code, although the requirements of ft 

and Bennet J.) Mukandi Lal / Hash m at ™ 

R ASW-ulj TPi A ” 10S= 166 IC 283=9 
!936 A .L Jq 1° 25 —A j R 1936 A1] g 32 R - 

Affirming decree. 

Applicability. 

Construction. 

Substantial question of law. 

Valuation. 

“7 .* DO —Affirming decree—Decree for< 

snare in property and for account — Decree — 
Appeal—Property held not divisible and claim 
negatived—No finding on question of liability to 
account — Judgment—If one of affirmance as 
regards second point—Each claim , if separate , 
and distinct subject-matter. 

I 
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Plaintiff claimed a fourth share of the 
property in suit which she alleged belonged to 
her»elf and her three sisters, defendants 1 to 3. 
She also prayed for an account of the manage¬ 
ment of the property by the first defendant. The 
first defendant resisted the plaintiff's c aim and 
asserted exclusive title in herself. The lower 
Court hel I that the property was divisible into 
four shares and that plaintiff had a right to a 
fourth share and as regards the other prayer, held 
that the first defendant was liable to account only 
to the property as it existed at the time of the 
suit. In appeal, the High Court held that the first 
defendant was solely entitled to the property and 
thus negatived the plaintiff’s title, but gave no 
finding on the question of liability to account, as 
there was no need to do so. 

Held, that the judgment of the High Court 
was really a reversing judgment in respect of the 
whole ca^e, and that it could not be said that in 
respect of the second part of the claim it was an 
affirming one within the meaning of S. 100, C. P. 
Code. 

Quaere .—Whether the two claims, one to 
property and the other to an account, are to be 
deemed two distinct subject-matters for the 
purpose of granting leave to appeal to the Privy 
Council under S 110. (Venkatasubba Rao and 

Newsom, JJ.) Kamalathachi v. Mefnakshi 
Arm. 17S I C. 236 = 10 R M. 759=A I.R. 1937 
Mad. 964=(1937) 2 M L J. 543. 

-S. 110 —Affirming decree—Decree modified 

only or single point and that in favour of appli¬ 
cant — Effect. 

Where tlie appellate decree affirms the decree 
of the lower Court in respect of all matters in 
dispute and modifies it only on a single p< int and 
that completely in favour of the applicant for 
leave to appeal upon the opposite party express¬ 
ing his agreement that it should be so modified, 
the decree is one of affirmance, and the applicant 
cannot be granted leave to appeal to Privy 
Council in the absence of a substantial question 
of law. (Coldstream and Rhide, J J ) Baboo Lal 
v. Siri Ram. 18 Lah. 268=172 I.C 803=10 R. 
L. 370=39 P.L.R 877=A.I.R 1937 Lah. 712. 

-S. 110— Affirming decree—High Court, on 

appeal increasing amount of compensation in land 
acquisition matter—If affirming decree. 

Where, on appeal, the High Court increased 
the amount of compensation awarded by the 
lower Court in a land acquisition matter, the 
High Court has only affirmed the decree of the 
lower Court and has not varied it and as such 
unless a substantial question of law is involved, 
leave to appeal to the Privy Council could not be 
granted. (Rennet and Verma, JJ .) Sri Narain 
Khanna v. Sf.crf.tary of State. 185 I C 513= 
12 R.A. 334=1939 A L J. 736=1939 A.W.R 
(H.C ) 651=A.I.R. 1939 All. 723. 

-S. 110 —Affirming decree — Leave—Grounds, 

Even if the decree of the High Court affirms 
the decree of the Subordinate Judge, where the 
aopeal involves substantial questions of law and 
the value of the subject-matter of the suit and of 
the appeal is above Rs 10 0( 0, the High Court is 
justified in granting leave to appeal to the Privy 
Council. (Sir Lancelot Sanderson.). GaekwaI* 
Baroda State Railway v. Hafiz Habtb-ui. Haq. 
65 I.A. 182=1 L R. (1938) All. 601=4 B R 524 
=10 R.P.C. 262=1938 A.L.R. 352=67 C.L.J. 


DIGEST, 1936—1940 
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254=1938 P.W.N. 535=32 S L.R. 531=40 Bom 

L. R. 811 = 19 Pat.L.T. 689=174 I.C 551=1938 

M. WN. 481=1938 O.W N 521 = 1938 A.L.T. 
488=42 C.W N 705=1938 O L.R. 218=1938 A. 
WR (P.C.) 123=47 L.W 753=A.I.R. 1938 P. 
C. 165=(1938j 2 M L J. 11 (P C.) 

-S. 110 —‘Affirming decree’—Modification of 

decree in favour of applicant—Right of appeal. 

It would be anomalous to grant leave to appeal 
to His Majesty in Council to an applicant on 
matters in which a High Court has concurred 
with the trial Court on the mere ground that on 
other matters the High Court has modified the 
decree of the trial Court but in favour of the 
applicant. (Jai Lal and Abdul Rashid, JJ ) Mt. 
Shahzapi Bi v. Mt. Rahmat Bi 174 I.C. 893= 
10 R.L. 616=A.I R. 1937 Lah. 761. 

--S. 110— Affirming decree—Only modifica¬ 
tion made by appellate Court being in favour of 
applicant — Effect. 

Where the only modification made by the Court 
of appeal is in favour of ihe applicant for leave 
to appeal to His Majesty in Council, and it is a 
modification of such a character as to leave the 
applicant without any further grievance so far as 
that particular matter is concerned, the applicant 
cannot, because of that modification, contend that 
it is not a judgment of affirmance and have a 
right to an appeal on other points on which both 
the Courts have been in agreement, without 
showing a substantial question of law. (Wort, 
Aq C.J. and Dhavle, J.) M ahabir Prasad v. Brij 
Mohan Prasad 15 Pat. 637=1936 P.W N. 587 
=163 I.C 139=8 R.P. 621=17 Pat L.T. 602= 
A I.R. 1936 Pat. 553. 

-S. 110— Affirming decree—Rejection of 

appeal owing to insufficiency of court-fee. 

An order of the H«gh Court rejecting an appeal 
on account of insufficiency of court-fee is one 
affirming the decision of the first Court within 
themeaningofS.UO, C. P Code. (Thomas C. 
J. and Radha Krishna, J.) Durga Bux Singh v. 
Ambika mix Singh. 189 I.C. 87=1940 A W R. 
(CC.) 263 = 1940 O.L.R. 410=1940 O A. 506= 
1940 O.W.N. 616. 

-S. 110 —Affirming decree—Several subject- 

matters involved m suit— High Court decree con¬ 
firming decree of lower Court in respect of some 
but varying it in respect of others—If reversing 
judgment—Leave to appeal in respect of subject- 
matters on which the decree of lower Court teas 
confirmed—If can be granted. 

Where there are several subject-matters com¬ 
prised in the lower Court’s decree, each should 
be regarded separately for deciding whether the 
High Court’s decree is or is not an affirming 
decree under S. 110, C. P. Code. A single decree 
may comprise several decisions, and each decision 
may relate 10 a distinct subject-matter. • The 
decree embodying these severa decisions in res¬ 
pect of different subject-matters cannot be re¬ 
garded as one and entire. Consequently where 
the High Court reverses the decisions in respect 
of some, but affirms the decision in respect of 
others, ihe decree of the High Court is an affirm¬ 
ing judgment and not a reversing one in respect 
of the subject-matters as to which the High 
Court affirms the decision of the low»er Court. It 
cannot be held that because the decree has not 
been affirmed in its entirety, it cannot be regarded 
as an affirming decree on the ground that it is one 
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and ind visible {V enkatasubba Rao and Abdur 
Rahman JJ.) Velayya v. President. H R E 
Board. Madras. 181 I.C. 988=11 RM 889—’ 
1938 M W.N 298=47 L W. 393=A.I.R. 1938 
Mad. 631 = ( 1938 1 1 M.L.J 487. 

S. HO —Affirming decree—Suit comprising 

in# 4% m » h ... i j _ . 7 1 • f-r * 


--- mu comprising 

different subject matters and different sets of 

defendants—Decree dismissi g claim in respect of 
some and allowing claim in respect of others— 
Appeals by both parties—Decree allowing one 
appeal and dismissing other—If one of reversal 
Leave to appeal. 

In cases where parties claiming under various 
alienations are brought before the Court, the 
mere fact that the rules of procedure permit the 
claims to be joined in one suit does not justify 
the decree being treated as one single and insepa¬ 
rable decree when the High Court confirms the 
lower Court’s decree in respect of some of the 
parties and claims and reverses it as regards 
others. In a suit by a Hindu reversioner for 
possession of properties as belonging to the 
estate of the last male holder, there were two 
sets of defendants, viz., alienees tracing their 
title to the moiher of the last male holder and 
another set of alienees who traced their title to the 
widow ot the last male owner. The trial Court 
dismissed the suit in so far as it related to the 
properties claimed through the mother of the 

last male owner, but decreed it in respect of the 

properties alienated by the widow of the last 
male owner. Two appeals were preferred 
one by the plaintiff against the dismissal of part 
of his claim, and the other by the alienees from 
the widow who were directed by the decree to 
surrender possession. The High Court by its 
decree allowed the plaintiff's appeal, but dismiss¬ 
ed the appeal of the alienees from the widow of 
the last mile-holder. The properties involved in 
each of the two appeals execuied Rs. 10,COO in 

value. 

Held, that so far as the decree allowed the 
plaintiff’s appeal, the decision of the High Court 
was one of reversal and therefore a certificate 
should issue granting leave to appeal to His 
Maj sty in Council; but the decision, so far as it 
dismissed the appeal of the alienees from the 
widow, affirmed the decree of the lower Court 
and therefore no leave to a peal could be granted 
unless the applicants for leave satisfied the 
Court that there was a substantial question of 
law involved. The fact that the two appeals 
arose out of the same Court was no ground for 
regarding the decision of the High Court as a 
single decree so as to entitle the defeated 
parties to appeal against the whole decree taking 
the appeals together on the ground that the High 
Court in part modified the decree of the lower 
Court. ( Varadachariar and H or will, JJ .) 
Ramayya v. Lakshmayya 47 L W. 514=1938 
M.W.N. 439=177 I C. 248=11 R M. 301=A I 
R. 1938 Mad. 598=(1938) 1 M L.J. 492. 

S. 110—“ Affirming decree'’—Suit compris - 

• 414 /T H /»/V f* D /» /*J t* M A* 4* i? — - . * . 
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the decisi° n as a whole;, but the decision as it 
affects the subject-matter in dispute. That is th* 
proper test Where there are Several decisions 
in respect of several suhject-matters in the saml 
su,t, the decree embodying those decisions should 
not, by some fiction, be regarded as one and 
ent, . re - The right way of construing S. 110 is to 
read the words “decree or final order” in 'the 
third clause in conjunction with, and to treat 

them as relating to, the subject-matter mentioned 
in the first clause. Wherein a mortgage suit 
fl'L'°^ er Court passes a decree against A and 
B for the full amount claimed and against Cand 
D for part of the amount, and. the High Court on 

appeal confirms the decree against A and B and 

also C; but varies as against D by holding him 
liable for a larger amount than was decreed 
against him by the lower Court, it is open to L to 
appeal to the Privy Council, as the demee isone 

S ° fa r he IS con cerned. but the 
decree being one of affirmance as against C, plain- 

PHvv r d n °‘i be gran . ,ed Ieave to appeal to the 
Privy Council as against C, in the absence of a 

substantial question of law. <Venkatasubba Rao 
and. Cornish JJ.) Venkataswam t Chettiar 7j 
Sekkutti Pijlai. ILR (1937) Mad 121 —irk 

t 351 = 1936 M.W.N 105 T~ll 

L.W. 5 q 33 jA.I.R 1936 Mad 881 = 71 M.L.J. 580 4 

„„„„ % decree—Suit on m0 rt- 

rerf ' P f la/ C ° urt decreeing suit in respect of 
certain items of properties and dismissing it 

regard to others-High Court directing on appeal 

™l SSal °l affirming decree " 

Where the trial Court decreed a suit on a mort¬ 
gage bond in respect of certain items of the nro 
perties covered by the mortgage and dismissed°t 
hoJh V gard t.° the other items, and on appeal by 
both the parties, the H,gh Court directed the 
dismissal of the entire suit. e 

Held, that the decree of the High Court HiH 
not affirm the decision of the trial Court and that 
the decree could not be dissected by holding that 
m so far as the items of properties in respect of 

which the suit was dismissed by the trial Court 

were concerned, there was a decision of 
affirmance. (S. K. Ghose and McNair , JJ ) Bank 

C F W.N UL 494 LTD - JY ° T1 PRAKASH Mztra. 41 


--o. iiu— sijjirmnuj uecree —ouu compris¬ 
ing several subject-matters—Decisions confirming 
as regards some and varying as regards others —• 
Right of appeal— If extends to whole decree — 
Variafion of decree as against one of several 
defendants only—Right of appeal. 

In order to decide whether a decree affirms the 
decision of the Court below, as contemplated by 
S. 110, C. P. Code, what is to be regarded is not 


-- S / 110 —Affirming decree—Variation of 

decree in favour 0 f applicant—Right of appeal * 
Where the High Court on appeal enhances the 
amount decreed by the trial Court to the appfi! 

f r a ," f r orl 7 e . to appeal the variation ofOie 

trial Court s decree is no doubt all i n favour of 

the applicant, and he cannot have any appealable 
grievance against such variation, but nonetheless 
the decree of the High Court is not one of 
affirmance. The applicant is. therefore, entiled 
to appeal to the Privy Council as of right with¬ 
out showing that some substantial question of 

law is involved. ( Tek Chand and Skemp JJ.) 
Hakim Rat v Ganca Ram. 181 I.C 248=11 R 
L. 794=40 P.L R 399=A.I.R. 1938 Lah 836. 

S. 110— Affirming judgment on merits • 

f n f Min I, 


— • - M JJ ir yrnen* un 711 erilS - 

Judges of High Court differing on question of 
academic interest—If a good ground . 

^ here both the Judges of the High Court 
agree on the merits with the judgment of the 
Court below, but differ as between themselves on 
a question of mere academic interest, leave 
should not on that ground be granted to appeal to 
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His Majesty in Council. (Wort, Ag.C.J. and 
Manohar Lall, JJ.) Jogendra Narain Singh v. 
Radha Prasad Singh. 178 I.C. 203=5 B R. 72 
= 11 R P 225 

-S. 110— Applicability — Suit for Rs. 34,300— 

Decree for Rs. 11,950— Appeal to High Court by 
both parties—Dismissal of plaintiff’s appeal — 
— Defendant's appeal allowed in part and amount 
reduced to Rs. 0,080— Leave to appeal—Grant of. 

In a suit for recovery of Rs. 34,000 the trial 
Judge passed a decree in favour of the plaintiff 
for Rs. 11,950. Both the parties appealed to the 
High Court. Both appeals wei e heard together 
and the plaintiff’s appeal was dismissed while 
that of the defendant was accepted in part, the 
amount of Rs. 11,950 being reduced to Rs. 6,080 
The plaintiff applied for leave to appeal and the 
questions raised in the memorandum of appeal 
were all questions of fact. 

Held, that leave could not be granted as no 
appeal lay as of right under S. 110. The appeal 
and the cross-appeal could not be considered to¬ 
gether for purposes of S. 110 nor did the fact 
that a composite decree was prepared in both the 
appeals make any difference. (7 ek Chand and 
Sketnp, JJ.) Banarsi Dass & Sons v. Delhi 
Iron Syndicate. 176 I.C. 314=11 R.L. 193 = 
A.I.R. 1937 Lah. 916. 

-S. 110 - Construction—“Directly or indi¬ 
rectly”—Possible future suits. 

If, in order to make up the prescribed limit of 
valuation for leave to appeal to the Privy 
Council, various claims indirectly connected with 
the subject-matter of the main suit are sought to 
be added, the indirect relation must not be too 
remote. The phrase ‘directly or indirectly’ in 
S. 110 refers to suits in existence and cannot be 
stretched to cover suits not yet brought. The 
indirect relation must be decided with reference 
to actual circumstances at the time and not to 
circumstances which are remote. On the other 
hand the possibility of future suits may be taken 
into consideration if such suits will be affected 
by the doctrine of res judicata. 35 All. 445; A.l. 
R. 1925 P.C. 159; A.I.R. 1932 Mad. 125 and A.I.R. 
1922 P.C. 257, Disc, and Foil. ( Addison, A C.J. 
and Din Mahomed. J.) Bai. Raj v. Mt. 
Mahanto. 170 I C. 469=10 R.L. 130=38 P L. 
R. 767=A I.R 1936 Lah 31. 

-S. 110— Construction—"Indirectly” — Possi¬ 
bility of future suits—If enough. 

Under S. 110, C- P. Code, the question whether 
a decree involves indirectly a claim or question 
respecting property the value of which is 
Rs- 10,000 or upwards, must be decided with 
reference to actual circumstances at the time and 
not to circumstances, which are remote, and not 
in particular to a mere possibility that future 
suits as to all or part of the larger extent of the 
property alleged to be concerned may be institut¬ 
ed at some time in the future. 43 M.L.J. 728, 
Foil. ( Costello , Ag.C.J. and F.dgley, J.) 
Kumar Chandra Singh v. Goiiinda Das. 42 C. 
W.N. 298. 

-Ss. 110 and 109 (c)— Construction —5. 110 

if to be construed widely—Questions of law in¬ 
volved though valuation less than Rs. 10,000— 
Leave, if can be granted 

‘It must always be kept in view that no real 
mischief can arise from not allowing a very wide 
construction of S. 110 because such cases, if 
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worthy of being tried by a higher tribunal, can 
always be dealt with under sub-S. (c) of S. 109. 
52 C. 650 (P.C.). Where the value of the subject- 
matter in dispute on appeal to His Majesty in 
Council was not upwards of Rs. 10,000 but the 
value was shown to be about Rs. 9,750 and there 
were questions of law involved. 

Held , leave ought to be granted under S. 109, 
sub-S. ( c) ( Roberts , C J. and Dunkley, J.) 
Dawsons Bank, Ltd. v Maung Mya Thwik 
178 I.C. 447=11 R.R. 236=A.I.R. 1938 Rang. 
415. 

--S. 110— Construction — “Some claim or 

question to or respecting property of like amount 
or value”—Meaning of—Increase in value of pro¬ 
perty between date of trial and date of appeal— 
If to be taken into account. 

The words “some claim or question to- or 
respecting property, etc.'’ in para. 2 of S. 110, C. 
P. Code, must be interpreted to mean some claim 
or question to or respecting property additional 
to or other than the actual subject-matter in dis¬ 
pute in the appeal. The words cannot be con¬ 
strued to mean that if there were an increase in 
the value of the property between the date of the 
trial and the date of the appeal, so that property 
which was worth less than Rs. 10,000 at the time 
of the original suit was worth more than that 
sum at the time of the appeal, there would for 
that reason be a right of appeal to the Privy 
Council. That would be a result which the legisla¬ 
ture did not evidently intend. ( Broomfield and 
Tyabji, JJ.) Govindbhai v. Dahyabhai. ILR 
(1937) Bom 402 = 170 I.C. 717=10 R.B. 113 = 
39 Bom.L R. 332=A I.R. 1937 Bom. 326. 

-S. 110 —Substatitial question of law. 

Where the questions sought to be agitated be¬ 
fore His Majesty in Council have been subject of 
consideration by the Courts in the Punjab for a 
period of over 70 years and the Courts have uni¬ 
formly arrived at one decision on them and the 
predecessor-in-in 1 erest of the petitioner was a 
party in several of the cases in which those ques¬ 
tions arose and on the strength of those decisions 
titles have been created for a long time, no sub¬ 
stantial question of law is involved in the appeal 
nor is the ca-e otherwise fit for appeal to His 
Majesty in Council. (Tek Chand and Sketnp, 1J.) 
Ahmad Mukhtar 7-. Hari Ram. 174 I C 265= 
10 R L. 363=39 P.L.R. 972=A.I.R. 1937 Lah. 
758. 

-S. 110— "Substantial question of lazv ”— 
Application of legal principles authoritatively 
settled. 

Where the legal principles governing the case 
do not admit of any doubt having been settled 
authoritatively by the highest tribunal and the 
real question is one of the application of these 
principles to the particular factsofthecase.no 
‘ substantial question of law” arises, on which a 
certificate for appeal to His Majesty in Council 
can be granted. ( Tek Chand and Dalip Singh , 
JJ.) Thf. Municipal Committee, Amritsar v. 
Rallia Ram. 165 I.C. 735=9 R.L. 296. 

-S. 110— Substantial question of law—Con¬ 
struction of documents—Question whether Pro¬ 
perty belongs to God or archaka service warn 
turning upon construction of inam papers — Leave 
to appeal—If can be granted. 

The question whether the property in suit was 
a gift to the God or was an archaka service inam. 
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V .ch turns upon the effect of the inarn proceed- 
ngs and upon a construction of the various inam 
papers cannot be held to involve any substantial 
question of law so as to justify the grant of leave 
to appeal to His Majesty in Council. ( Venkata- 
subba Rao and Abbur Rahaman. JJ.) Velayya v 
Pre si dent H R E Eoard, Madras. 181 I.C. 
?« == 1 1 X I L M \ 889 = 1938 M.W.N. 298=47 L.W. 
487— AIR ' 1938 Mad - 631=(1938) 1 M.L.J. 

S. U0 Substantial question of law—Con- 
structxon of statute—Decision based on clear 
language o f statute and in accordance with prior 
Bench decisions-Leave to appeal—If to be gran¬ 
ted. 

Where the decision on a point is based on the 
clear language of a section of a statute in accor¬ 
dance with the view taken previously by several 
.Benches of the High Court, it is hardly proper to 
treat the matter as involving a substantial ques¬ 
tion of law within the meaning of S. 110, C P 

Code (Venkatasubba Rao and Abdur Rahman , 

JJ.) VELAYYA V. PRESIDENT, H. R. E. BOARD, 

«r A £ RA ^ 181 I C - 988 =H R M. 889=1938 M 

W ;^oo 98 i^ J R - 1938 M ad. 631=47 L.W. 393 
= (1938) 1 M.L J. 487. 

S. 110— Substantial question of law—Decree 
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law contained in the U. P. Court of Wards 4 rt 
the appeal does not involve a substantial question 
of law such as would justify the High CourHn 
granting leave to the applicant to appeal t 0 His 
Majesty in Council. ( Nanavutty and Zia-ul 
Hasan, JJ.) Jai Indra Bahadur v. Dfputy Cout 
missioner, Kheri. 12 Luck. 15=160 I C „ - 

Oudifnl 4 ^ 1935 ° WN ife 


for arrears of rent against alleged minor — Ques¬ 
tion whether remedy of minor is suit under S. 99, 
Agra Tenancy Act, or suit to set aside original 
decree—If fit one for appeal. 

Tbe applicant against whom a decree for arrears 
of rent had been obtained by his landlord brought 

a suit under S. 99 of the Agra Tenancy Act for 

recovery of possession, alleging that he was a 
minor on the date of the decree. He was non¬ 
suited on the ground that his proper remedy was 
a suit to set aside the original decree for rent. 
Applicant applied for leave to appeal to His 
Majesty in Council contending that his remedy 

wa s i? under S. 99 of the Agra Tenancy Act 
and that it was a substantial question of law. 

Held, that it having been held by the Court 
that the proper remedy in such cases was to apply 
to have the decree set aside and not to sue under 
S. 99 for recovery of possession, that must be 
taken to be good law, and that the question invol¬ 
ved was not an important or substantial question 
of law which required a reference to the Privy 
Council. ( Drake Brockman, S. M. and Knox , 7. 
M.) Jagadamba Prasad v. Ram Gopal Singh 
1936 R.D 120. 

-S. 110— Substantial question of law — In¬ 
terpretation of previous decision. 

Where the decision regarding the title to 
certain property is contained in a decision to 
which the petitioner was a party but the petitioner 
seeks to show that no decision was given in 
respect of his title, this is not a question of law 
but is a question of the interpretation of that 
decision. ( Middleton , J. C. and Mir Ahmad, A.J. 
C.) Secretary of State v. ^adha Devi. 169 1. 
C. 926=10 R. Pesh. 11=A.I.R. 1937 Pesh. 61. 

-S. 110 —Substantial question of law — 

Matter in dispute settled by statute. 

Where the whole object of the appeal which is 
sought to be argued before the Privy Council is 
to challenge the act of the Executive Govern¬ 
ment in taking the estate of the applicant under 
the management and superintendence of the Court 
of Wards, a matter which is settle by statute 


. » i■ Substantial question of law — Mis- 

application of well defined legal principles 

Where the legal principles such as were applied 
n the case are well defined a misapplication of 
such prmcip es does not raise any substantial 
question of law. (Stone, C.J. and NiyoaiJ) 
(tANPATRAO V. ISHWAR SlNGH. I.L R (1940^ 

Nag 29=180 I.C. 827=11 R N 399—AIR 
1938 Nag. 482. -599-A.I.R. 

T S. 110—Substantial question of law—Pur- 
chase of decree—Zarpeshgi lease for term of 
years in lieu of part consideration for sale— 

OS 51 T? n „ ar ^ Shgi in sha P e of rents and 
pronts If expenditure incurred solely for earn- 

mg income If can be set-off against interest on 

decree a mount—-Quest on as to—If fir one for 

appeal to Privy Council. See Income-tax Act 

Ss. 10 and 12. 1939 I.T.R. 260. * 

— -S. HO —Substantial question of law — Ques- 

V p . r °°f °f custom, though incidentally 
involving interpretation of documents . J 

the ,P r oof of an alleged custom is con- 

tion d i,°rh vc ? 1 docu , m . ents . thou gh their interpreta- 
ion is challenged in appeal, it could not be said 

that a substantial question of law is involved 

withmthe meaningofS. 110 , C. P. Code, as the 

real question is whether the custom set is proved 
° r ac r ' 0 anlt !l e interpretation of the documents 
7^ £ incidental thereto ( Thomas, C.J. and 

&=a .3 °d'»a 9 h 1 lo =1M8 A W E <C CJ 

7" S. 110—Substantial question of law—Rejec¬ 
tion of affidavit filed by debtor under R. 79, Cal¬ 
cutta Insolvency Rules. 

Where an Insolvency Judge rejected an affida- 

t I i le 4 e ^° r ^ W l llch Purported to be a notice 
under R. /9, the Calcutta Insolvency Rules, 1910 

° n r) h L gr ? Und , that {t was fiIed out of time. 

Held,, that there was no substantial point of 

law within the contemplation of S. 110, C. P. 

Code, whether or not the Judge was right in 

EdVll mg T ^ thC A affidav \ t v ( Costello , A. C. f. and 

xr Ahi 1 Ad Mahomed Paruk v. Pra- 

13-181 ^ A r H ?«S AG ?i E •o I o L : ?* (1938) 1 Cal - 
Cal 35 I C ‘ 251=11 R C - 795=A.I.R. 1939 

-S. 110 Valuation — Ascertainment — Im- 

movable property — Multiples prescribed by 
United provinces Encumbered Estates Act, if 
applicable. 

The market value of immovable property is 
usually determined with reference to instances of 
sales. The multiples prescribed by the Encum¬ 
bered Estates Act were fixed. For the purposes 
of that particular act and as such they cannot be 
made the basis of calculating values of properties 
generally. ( Thomas , C. J. and Zia-ul-Hasan, J.) 
Rafi Uddin Ahmad v. Kaniz Abid. 1938 A W 
R. (C.C.) 112=1938 O.W.N. 1101=1938 O.L.R* 
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478=1938 0 A. 922=178 I.C. 250=A.I.R. 1939 
Oudh 1. 

-S 110— Valuation—Amount or value of the 

“ subject-matter" of the suit in the Court of the 
first instance—Meaning of. 

The vvoids ‘the amount or value of the subject- 
matter of the suit in the Court of the first inst¬ 
ance’ mean the amount or value at the institution 
of the suit, and not at the date of the decree in 
the Court of first instance which meaning is not 
affected by the alternative condition which 
follows in the section. 57 I A 56, Foil. ( Addison, 
A. C. J and, Din Mahomed, J .) Ral Raj v. Mt. 
Mahanto 170 I.C. 469=10 R.L. 130=38 P.L. 
R. 767=A.I R. 1936 Lah 31. 

-S. 110 — Valuation-Computation of — 

Mortgage decree — Appeal—Validity of mortgage 
affirmed but rate of interest varied—Amount of 
variation less than Rs. 10,000— Leave, if can be 
granted. 


Where a trial Court grants a decree on a mort¬ 
gage, but the Court of appeal while affirming the 
validityof tlie mortgage, varies the rate of inte¬ 
rest decreed but the amou it of variation is less 
than Rs. 10,000 leave to appeal to the Privy 
Council cannot be granted, for the question of 
interest is not of sufficient value to amount to 
Rs. 10,000 and as to the validity of the mortgage 
the findings of both the Courts were concurrent. 
(Sennet and Verma, JJ.) Wiqar Ali Khan v. 
Narain Das. I L R (1939) All. 443 = 182 IC 
367=12 R.A. 1 = 1939 A.L J 62=1939 A V/.R. 
(H C.) 115=A I.R. 1939 All 322. 

-S. 110 — Valuation—Construction of agree - 
ment embodied in compromise decree—Dispute as 
to—Decision affecting party's interest m property 
worth over Rs. 10,000— Right to grant of certi¬ 
ficate. 

Where the construction of an agreement bet¬ 
ween the parties embodied in a compromise 
decree is in dispute and the decision of the High 
Court affects the interest of a party in the suit 
property, which is of far greater value than 
Rs. 10,000, that party is entitled to a certificate 
under the second clause of S. 110, C. P. Code, 
permitting an appeal to His Majesty in Council 
{Leach, C. J and Somayya , /.) Guruvappa 

Naicki-.r v. Mounaguruswami Naickf.r. I.L.R 
(1939) Mad 838=1939 M.W.N. 607=187 IC 
73! = 12 R.M. 739=49 L W 786=A.I.R. 1939 
Mad. 742=(1939) 2 M.L.J 36 (2). 

S. 110 — Valuation—Partition suit—Whole 
estate valued at over Rs. 25,000— Plaintiff's share 
valued at less than Rs. 10,000—Dismissal of suit 

Appeal—Decree allowing claim to property 
worth less than Rs. 10,000— Leave to appeal to 
/ nvy Council — Competency. 

In order to satisfy the conditions as to valua¬ 
tion in S. 110, C. P. Code, the suit must involve 
rights and claims to property which rights and 
claims are worth Rs. 10,0)0 or upwards. . In a 
partition suit it is the parlicular share claimed 
which has tb be looked at and not the entire 
estate for purpose of valuation. In a suit for 
partition, the plaintiff valued the entire estate as 
a whole at over Rs. 25,000 and his ovvrhshare at 
, .8,662-5-4. The defendants denied that the 
plaintiff was a coparcener and their plea was 

U u anc * t * ie su ‘ l was dismissed. On appeal, 
the High Court held that the plaintiff was a co¬ 
parcener and allowed his claim to property of the 
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value of Rs. 5,162-5-4. The defendants applied 
for leave to appeal to the Privy Council. 

Held, that the relief being at less than Rs 10 P f00, 
the decree in appeal did not involve any claim or 
question respecting property of the prescribed 
value, and that leave to appeal should not be 
granted ; the fact that the decree in appeal direct¬ 
ed pariition of an estate worth over Rs. 25,000 
did not bring the case within the second clause of 
S. 100 and did not justify the grant of leave to 
' appeal. (Leach, C.J. and Midhavan Nair, J ) 
>>ukkira Gounpan v. Pai.ani Goundan I.L R. 
(1938) Mad 923=47 L W. 591 = 182 I C. 913= 
12 R.M. 166=1938 M.W.N. 433=A.I.R. 1938 
Mad. 666=(1938) 1 M.L.J. 728.. 

-S. 110— Valuation—Suit property worth 

less than Rs. 10 000— Decree for mesne profits of 
suit property obtained in separate suit—Decretal 
amount, if can be added. 

The subject matter of a suit in the Court of the 
first instance was less than Rs. 10 ,t 00. In order 
to mike up the prescribed valuation for appeal to 
the King in Council, it was sought to add the 
amount of the decree for mesne profits of the 
property, which decree was obtained in a separate 
| suit. 

Held, that the decretal amount could not be 
added so as to increase the value of the appeal to 
the Privy Council as it did not fall within Cl. 2, 
S. 110. 39 M. 843 and 57 I.A 56, Rel on. ( Addison, 
A.C.J. and Din Mahomed J ) Bal Raj v. Mt. 
Mahanto. 170 I C 469=10 R L. 130=38 P.L. 
R. 767=A.I.R. 1936 Lah. 31. 

-S. 110— Valuation—Partition suit—Share 

valued at Rs. 5,500— Decree awarding share to 
plaintiff and to one defendant — Appeal—Reversal 
and dismissal of suit—Shares of plaintiff and of 
one defendant- If to be taken into account for 
purposes of valuation for leave to appeal to Privy 
Council. 

A suit for partition and recovery of the plain¬ 
tiff's one-sixth share which was valued at 
Rs. 5,500 for purposes of jurisdiction was decreed 
by the trial Court, the decree also providing that 
defendant No. 4, who was a brother of the plain¬ 
tiff, should al>o recover his one sixth share, with 
mesne profits equally witji the plaintiff, on pay¬ 
ment of the necessary stamp duty. Defendants 
1 to 3 appealed to the High Court, valuing the 
appeal at Rs. 5,500 for purposes of jurisdiction. 
The High Court set aside the decree of the trial 
Court and dismissed the suit. Plaintiff and 
defendant No. 4 applied for leave to appeal to the 
Privy Council. 

Held , that for purposes of S. 110, the decree to 
be looked at was the decree as it affected the 
interests of the party or parties prejudiced by it, 
that the decree having affected the interests of 
both the plaintiff and defendant No. 4, it involved 
a question respecting property of the value of 
Rs. 10,000 or upwards, and that though the share 
of defendant No. 4 was only involved indirectly, 
that was sufficient for the purpose of the second 
paragraph of S. 110, C.P. Code, and the applicants 
were therefore entitled to leave under the section, 
irrespective of the question whether there was a 
substantial question of law, as the High Court 
had reversed the decree of the trial Court. 
(Broomfield and Sen, JJ.) Appa Trimbak v. 
Vaman Govind. I.L.R. (1937) Bom. 705=168 
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3,3=39 Bo " LE ,5t = AXE - 

- S. HO Valuation—Plaintiff putting lower 
valuation on plaint—Whether estopped from 

varying the valuation for purposes of appeal to 
Privy Council. 

The mete fact that a lower valuation was put 
on the plaint for the purposes of court-fee does 

not operate as estoppel against the plaintiff for 

the purposes of a Privy Council appeal su as to 
prevent him from showing that the real value of 
the subject-matter in suit in the Court of first 
instance was Rs. 10,000 or upwards, provided the 
question of valuation has not been raised and 
decided at an earlier stage by the Court and 

provided also the defendant has not been led to 

act upon such valuation for the purpose of choos- 
ing forum f° r his appeal. {S. K. Ghose and 
McNair, JJ.) Kadhika Nath Biswas v Midna- 
pore Zamindari Co., Ltd. 41 C W N. 289=64 C 

i63==i0 *■ c 228 = ai - r ‘ 

— ;S. 110 — Valuation—Rent suit — Decision 

allowing abatement of rent for diminished area. 

If the decision in a suit for rent goes to the 
r °of of the contractual relation between the parties 
and determines the rights and liabilities of the par¬ 
ties on the basis of the lease for all time to come, 

the ijL v , a * ue the subject-matter of the suit 
could be taken to be beyond its apparent value, 
cut this principle has no application where what 
the Court decides in substance is that there was 
failure on the part of the landlord to put the 
tenant in possession of some part of the demised 
land, and for the period in suit, he is entitled to 
reduced rent corresponding to the area in actual 
possession of the tenant. In such a case, the 
sum of money actually at stake in the’suit would 
^P^sent its true value. (S. K. Ghose and 
Mukherjea, JJ.) Ram Lal Dutta v. Dhirendra 
Nath Roy. 43 C W.N 239. 

S* H?r ’Valuation given in plaint—If can 
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£° u " ci ' u , nder P ar a. 1 of S. 110, C.P. Code, claim- 
g that the amount or value of the subject-matter 
ot the suit and appeal was more than Rs. 10,000. 
It was found that the real value of the properties 
involved was far above R s . 10,000. 

eld, that the prayer for a declaration could 
only be valued on a notional basis, and in the 
present case the suit as a whole could only have 
a notional valuation even for purposes of juris- 
lction ; that the plaintiff was not estopped nor 
arred by the rule that a man cannot approbate 
and reprobate from showing that the value of the 
subject-matter of the suit and the appeal was 
? s : 000 or upwards within the meaning of 

o. HU, C. P. Code, and the plaintiff was conse¬ 
quently entitled to a certificate of leave to appeal 
“? d « r S. 110, para. 1. (Broomfield and Tyabji, 

JJ.) (jOvinddhai v. Dahyabhai. I L.R. (1937) 

717=10 R.B. 113=39 Bom. 
L.R. 332=A.I R. 1937 Bom. 326. 

S. 110, Para. 2— Applicability — Conditions. 


be enhanced by plaintiff applicant. 

Where the plamtiff applies for leave to appeal 
t? the Privy Council, it is not open to him to allege 
that the valuation given by him in his own plaint 
was too low and ask for its enhancement for the 
purposes of S. 110, C.P. Code. (Bennet and 
Varma, JJ.) Sri Krishna Mohan v. Purshot- 
tamDas 185 I C. 690=12 R.A. 346=1939 A. 

648=1939 A.L.J. 751=A.I.R. 1939 

All. 695. 

-S. 110, Para. 1 —Valuation of subject- 
matter in suit and appeal—Suit for declaration, 
injunction, possession and mesne profits—Claim 
valued at less than Rs. 10,0 0 in suit and appeal— 
Application for leave to appeal—Value of pro¬ 
perties exceeding Rs. 10.000 —Right to certificate 
—Valuation in lower Court—If bar to right— 
Approbate and reprobate—Applicability of rule. 

In a suit for declaration of title to certain pro¬ 
perties, for an injunction and possession and 
mesne profits, plaintiff valued his claim at 
Rs. 9,760-5-6 as follows: Rs. 200 for declaration 
and injunction ; Rs. 4,427-5-6 for possession of the 
properties in defendant’s possession calculated at 
times the assessment; Rs. 333 for his share of 
the properties sold ; and Rs. 4,800 for mesne pro¬ 
fits. The suit was dismissed and plaintiff appealed 
to the High Court adopting the same valuation 
The appeal was also dismissed. The plaintiff 
then applied for leave to appeal to the Privy 


ihecondit'on laid down in the secondpara- 
graph of S. 110, C P. Code, is independent and 
seit-surncient and is not in any way dependtnt on 
he fulfilment of both or either of the conditions 

ln rst P ara 8 ra P( 1 - The requirements of the 
second paragraph will be complied with, if there 
is some claim or question directly or indirectly 
Dy the High Court’s order either as to or respect- 
ing property of Rs. 10,000 or upwards. Where 
he plaintiff claims to enforce a charge and obtain 
a decree for sale with option to sell any part of 
e mortgaged property, there would be an appeal 
as of right under the second paragraph, it the 

° i V i? P ro P er t> sought to be sold ex¬ 

ceeds Ks. 10,( 00, even though the pecuniary lia- 

7 1 of the property is limited to a sum less than 
s. 10,200. ( Sulaiman, C.J. and Bennet, J.) 
nadir H USA in Municipal. Board, Agra. IL. 

rno ( ^ l9 A 3 l } AU * 4 05 = 167 I C. 670=9 R A. 558= 
1937 A.L.J 38=1936 A.W R. 1297=1937 A.L.R. 
214=A.I.R 1937 All 169. 

S. 110, second clause— Construction. 

The second clause of S. 110, C. P. Code, does 
not authorise an appeal to His Majesty’s Privy 
Council in respect of property for which no claim 
has ever been made or in respect of which no 
question has ever arisen in any Court. The words 
or the decree or final order must involve, 
directly or indirectly, some claim or question to 
or respecting property of like amount or value” 
reier to suits in existence and not to suits in 
gremio futun. (King, C.J and Zia-ul-Hasan, J .) 
madho Prasad SmGH v. Sher Bahadur Singh* 

mvM k to^ 7= A l6 r 0 I c - 799=8 R.O. 274=1936 
O.W N 181=A I.R. 1936 Oudh 181. 

■—-S. 110, Para. (2)— Interpretation. 

Where the value of the subject-matter in dis¬ 
pute on appeal to the Privy Council is admittedly 
below Rs. 10,000, but the petitioner alleges that 
there is another appeal pending on behalf of 
another party affected by the decree ard that the 
value would be more than Rs. 10,000 if the value 
of the property i n that appeal be taken into 
account but it is admitted that the decision in 
appeal, for which leave is sought, could have no 
effect on the other appeal whether by way of res 
judicata or in any other way, the order cannot be 
held directly or indirectly to involve a claim or 
question to or respecting property involved in the 
other appeal within the meaning of Cl. (2), S. 110 
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?^ C !/j ?peaI to _, th A . priv y Council does not lie. 
{Addison and Abdul Rashid, JJ.) Punjab 

National Bank, Ltd. v. Mt. Jiwan 171 I C 
433=10 R.L. 204=A.I R. 1937 Lah. 95. 

7 -S- Para. (2)—‘ Property*—Meaning of 
Suit by some of heirs for maintenance allow - 
anees—Other heirs, though Parties, not making 
claim Plaintiffs, if can rely on value of entire 
allowances payable to all heirs 

rn° r< r-* n l ^ e secon( 3 paragraph 
01 c>. 1IU, L. 1 . Code, must be taken to be the 

property of the applicants and it is the extent to 
which the decree has operated to the prejudice of 
the applicants that determines the value of the 
property for the purpose of the section. In a suit 
by some of the heirs of a certain person for main¬ 
tenance allowances, the plaintiffs are entitled to 
rely only upon the value of their own share and 
not upon the value of the entire monthly 
allowances payable to all the heirs, when the other 
heirs, though made parties, have not made any 
claim. In such circumstances, it cannot be said 
that the decision in the suit will involve directly 
or indirectly the interests of others who have 
made no claim. ( S.Ku Ghose and Mtikherjea, JJ.) 
Sayedulla v. K. Habibulla. 43 C.W N. 432. 

7 Scope—Decision of single Judge — 

Leave to appeal to Division Bench refused— 
Appeal to Privy Council. 

Pf^'kition in S. Ill is unconditional. 
Where therefore the. decision sought to be ap- 

?r- a i IS a ^ ec ‘ s * on of a single Judge of the 

High Court, leave to appeal from it to Division 
Bench having been rejected, an appeal to His 
Majesty in Council is prohibited by S. 111. ( Wort 
and Rowland, JJ.) Parmeshwar Dayal Singh 
y Brindaban Chandra Sar-kar. 160 I.C. 150 

&S Pa? H>6 343 (1)=17 PatX T 173=A -I R - 

^ ® **2--Scope discretion under. See 

109 and 112— Right of appeal. 
1939 A W R. (P.C.) 76=A.I.R. 1939 P.C. 122= 
(1939) 2 M.L J. 181 (P.C.). 

--Ss. 114 and 0.47, R l—Applicability— 

Second appeal—Application for review on ground 

of discovery of material evidence — Maintaina¬ 
bility. 

Though both S. 114 and O 47. R. 1. C. P. Code, 
are general m their terms and appty to second 
appeals, yet it is not open to the High Court to 
entertain an application for review in a second 
appeal on the ground of discovery of material 
evidence, especially when the applicant for review 
is not shown to have acted diligently in the 
matter. {FaslAli t J ) Badri Das v. Behari Lai.l 
Kamani. 1939 P.W.N. 909. 

-S. 115. 

Amendment of decree. 

Appeal barred. 

Appealable order not appealed against. 
Applicability. 

Application under. 

Arbitration and award. 

Burden of proof. 

Case decided. 

Commission. 

Construction of document. 

Conversion of appeal. 

Court. 

Court-fee. 

Declaring ex parte. , 

judgment 



C. P. CODE (1908), S. 115. 

Delay. 

Discretion. 

Erroneous decision. 

Error of law. 

Ex parte decree. 

Finding of fact. 

Illegality or material irregularity. 
Interference. 

Interlocutory order. 

Jurisdiction. 

Leave to sue as pauper. 

Limitation. 

Locus standi. 

Material irregularity. 

Miscellaneous proceedings. 

New case. 

New issue. 

New plea. 

Other remedy open. 

Powers of High Court. 

Procedure. 

Revision. 

Scope. 

Stay of suit. 

Subordinate Court. 

Amendment of decree. 

-S. 115— Amendment of decree — Application 

for—Rejection by lower Court — Revision. 

A revision lies against an order of the lower 
Court rejecting an application for amendment of 
a decree. A.I.R. 1929 Lah. 400, Ref. to. 
{Coldstream, J .) Mt.,Santi v. Mulkh Raj. 39 
P.L.R. 769=175 I.C. 634=10 R.L. 28=A.I.R. 
1937 Lah. 894. 

-S. 115—Amendment on application under 

Ss. 151 and 152—Amended decree appealable— 
Revision—Competency. Sec C. P. Code (1908), 
Ss. 47 and 115. A.I.R. 1938 Lah. 4. 

-S. 115—Amendment of decree—Substantial 

amendment —If revisable. See C. P. Code, Ss. 
152 and 115. 1938 A.M.L.J. 88. 

-S 115—Amendment of pleadings—Inter¬ 
ference—Grounds. See C. P. Code, O. 6, R. 17 
and S. 115. 1940 O.W.N. 500. 

Appeal barred. 

-S. 115—Appeal barred—Order declaring 

appeal has abated—Second appeal and reference 
incompetent—Appeal—If can be treated as revi¬ 
sion. See Ajmere Courts Regulation, S. 15. 
1935 A.M.L.J. 102. 

Appealable order not appealed against. 

-S. 115— Appealable order not appealed 

against — Revision — Interference, 

It is the settled practice of the Patna High 
Court that the revisional powers of the High 
Court are not exercised in cases in which a party 
entitled io appeal has not appealed. (Khoja 
Mohamad Noor and Chatterji , JJ.) Razaur 
Rahman v. Udit Singh. 18 Pat. 694=185 I.C. 
135=12 R.P 303=20 Pat.L.T. 492=1939 P.W. 
N. 530=A.I.R. 1939 Pat. 570. 

Applicability. 

-S. 115— Applicability — Application to Civil 

Court under S. 476, Cr. P. Code , in respect of 
offence committed in civil proceeding—Procedure 
governing — Revision—If governed by S. 115, C.P, 
Code or S. 439, Cr. P. Code. 

A Civil Court does not cease to be a Civil Court 
when it is considering an application made to it 
under S. 476, Cr. P. Code, in respect of offences, 
alleged to have been committed in relation to a 
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proceeding in that Court, and if for the purpose 
oi that application it remains a civil Court, it 
must be governed by the provisions of the C. P. 
Code. An application for revision arising out of 
proceedings in a civil suit must therefore be dealt 
with as a civil revision petition and similar appli¬ 
cation arising out of a criminal proceeding must 
be dealt with as a criminal revision petition. 
(Leach C.J ., King and Krishnaswami Ayyangar, 
ci t Kumaravbl Nadar v. Shanmuca Nadar. 
51 L.W. 542 (2)—1940 M.W.N. 472 (2)—A I R 
1940 Mad 465=(1940) 1 M.L.J. 719 (F.B * 

~ —U?T A £ pllcabllit >“ Order of Civil Court 
U t/ r S.476-B, Cr.P. Code—Revision—Procedure 
—If governed by S. 115 or S. 439, Cr. P. Code- 
Nature of proceedings. See Cr. P. Code, S. 439. 
40 Bom.LR. 297 (F.B.). 

- 7 S. 115—Applicability—Order of Munsif 
refusing to set aside sale under S. 174, B. T. Act 

— Revision. See B. T. Act, S. 174. 18 Pat.L.T. 
938=A.I R 1938 Pat. 21 (S B.). 

— S. 115— Applicability—Presidency Small 
Cause Court 

S. 115, C. P. Code, applies to suits and proceed¬ 
ings in the Presidency Small Cause Court. 41 
Cal. 323, Doubt, but Foil. (Lort Williams , /.) 
Mahomed Yusuf v. Abdul Majid. I.L.R. (1938) 
2 Cal. 162=178 I.C. 111=42 C.W.N. 602=11 R. 
C. 322=A.I.R. 1938 Cal. 671. 

-S. 115— Applicability—Proceedings under 

Madras Estates Land Act — Revision—Older 
refusing to set aside rent under Ss. 131 and 205. 

It is open to the High Court to interfere in 
revision with an order of the Sub-Collector 
refusing to set aside a rent sale under S. 131 of 
the Madras Estates Land Act or with an order of 
the Collector under S. 205 of the Act on revision 
against it. (Varadachariar , /.) Ellappa Natker 
V. Sivasubramania Maniagaran 169 I.C. 244= 

9 R.M. 725=1936 M.W N. 1175=44 L.W. 567= 
A.I.R. 1937 Mad. 293=71 M.L.J. 607. 

Application under. 

-S. 115 —Application under—Omission to 

produce copy of decree or order sought to be 
revised—If fatal—Copy of decree should ordi¬ 
narily be affixed to application—Failure to do so 
is not however fatal to application. 

In case of a revision application against an 
order confirming an award and ordering a decree 
to be drawn up, ordinarily a copy of the decree 
should be annexed to the application, for the 
decree is drawn up in the terms of the award, 
and it is the decree which is to be set aside if the 
application is successful, but failure to do so is 
not fatal to the application and it should not be 
rejected on that ground alone. {Davis, J. C. and 
Loboy A J.C.) Hassomal Villaitrai v. Ktshin- 
chand Chotemal 30 S.L.R. 271=166 I C 365 
=9 R.S. 142=A.I.R 1936 Sind 172. 

Arbitration and award. 

S. 115 — Arbitration—Application to revoke 
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jurisdiction affording a ground for interference 
by the High Court in revision under S. 115, C P. 
Code. {Cornish, J.) Madura Mills Co., Ltd. v . 
Krishna Ayyar. 1937 M.W.N. 518=45 LW 

t2 5 rl°nc R M * 390=171 I.C. 690=A.I.R. 1937 
Mad. 405. 

. S. 115 Arbitration Arbitrators claiming 
certain amount as fees—Amount grossly reduced 
by Court without hearing them—Material irregu¬ 
larity. * 

Arbitrators in a case claimed a certain amount 
as their fees for their work in the case. The 
Court thinking the fees excessive reduced the 
amount to less than 1/7th without giving any 
opportunity for the arbitrators to put up their 
case. 

Held, that failure of the Court to hear the 
arbitrators fell within purview of Cl. (c) of S. 
115, C- P. Code. 53 I.A. 27 Rel. on. {Rupchand 
Bilaram and D. C. Mehta, A. J. Cs.) Khan 
Chand Gopaldas v. Mulchand Khialdas. 110 
I.C. 361 (2)=8 R.S. 121=A.I.R. 1936 Sind 1. 

-- 7 S. ll 5 “ Arbitration—'Award’— Court re- 

fetviYig matter to arbitrator and ttmpire on 
refusal of another arbitrator to act—Decree on 
such award — Revision—If lies. 

The parties to the suit agreed to refer their 
dispute to two arbitrators and on difference 
between them the award cf the umpire agreeing 
with that of one Qf the arbitrators was to be 
final. On refusal of one of the arbitrators to 
act, the Court on the defendant’s application 
asked the other arbitrator and the umpire to 

make the award in spite of an objection by the 

plaintiff. A decree on award was passed and the 
plaintiff came in revision. 

Held, that the only remedy open to the plaintiff 
to challenge the order complained against was 'to 
go in revision after the decree was passed. The 
order passed by the Court complained against 
referring the dispute to arbitrator and the umpire 
being an interlocutory order would not have been 
open to revision before the decree on award. The 
revision after the decree on award was therefore 
proper. {Rupchand Bilaram and Haveliwala, 

A J.CsJ) Kishnomal Hundomal v. Waparimal 
Jethomal. 170 I.C. 487=10 R.S. 62=A I R 
1937 Sind 171. * 

S. 115 Arbitration — Award—Court erro¬ 
neously construing—Material irregularity 
A Court acts with material irregularity in the 
exercise of its jurisdiction in placing a construc- 
tion on an award which is not in accordance with 

/D e z.-S Vld r e ? Ce ^ g,ven hy the arbitrator himself. 
\Bhide, J .) Kanhaya v. Sheo Karan. 39 P.L. 

jK. 5o2. 

?• 1 15—/ rbitration—Award—Revision. 


m m — - - — * — V V V 

submission on ground of want of jurisdiction of 
arbitrator—-Refusal of Court to decide question 
of jurisdiction — Effect — Revision — Interference. 

Where a party to a submission to arbitration 
applies for leave to revoke the submission on the 
ground that the matter in dispute was beyond 
the jurisdiction of the arbitrators, it is essentially 
a question which the Court should decide; and if 
it refuses to decide the question of jurisdiction, 
the refusal amounts to a failure to exercise a 

Q. D.—82 


1 he High Court is generally reluctant to inter- 
tere with awards made in arbitration, the parties 
having been content to submit the matter in dis¬ 
pute to lay Judges of their own choosing. But if 
there is a question of jurisdiction involved which 
is important and which goes to the root of the 
matter, the High Court may and will interfere to 
remedy injustice. {Davis, J.C. and Mehta, A.J C.) 
Ganga Ram v. Keshavdas. 170 I C. 102=10 R. 
S. 32=30 S L.R. 478=A.I.R. 1937 Sind 174. 

-— S. 115— Arbitration — Award—Decree on — 

Revision. 

A revision should not be entertained against a 
decree passed in terms of an award, when the 
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policy of the law is that there should be no 
appeal from such a decree. ( Agha Haidar, J .) 
Muslim Bank of India, Ltd., Lahore v. Muham¬ 
mad yat ^ 38 P.L.R. 783. 

S. 115—Arbitration—Award—Decree on, 
overruling objection to va idity of reterence— 
Interference in revision. See C. P. Code, Sch. 
II, Paras. 15 and 16. 1936 AW.R 1223—1936 
A L.J. 1333 —A I.R. 1937 All. 65 (F B ). 

S- 115 - Arbitration — Award—Execution of 
award which is a nullity — Revision. 

Where the executing Court dismissed the 
application for execution of an award as being 
nullity and District Judge on appeal directed that 
execution should proceed, 

Held, the q lestion went to the root of the 
jurisdict on. if decree was nullity no Court had 
jurisdiction to execute it and hence revision lay. 

( Bhide , J.) Mt Ghulab Bano v. Anjuman 
Imdad Bahmi Qarza. 169 I.C 879=10 R L 53 
=39 P.L.R 139=A I.R. 1937 Lah. 63. 

—--S 115— Arbitration — Award-Objection to 

filin '7 of unreqistered award not taken in lower 
Counts Award filed—InterJerence in revision. 

Where no objection was taken in the lower 
Courts to the fil»ng of a priv te award on the 
ground that it was not registered, v 
Held, that powers of revision could not be 
exercised as had this point been raised in the trial 
Court the award could have been registered 
during the trial and this could have cured the 
irregularity. ( Jack and Patterson, JJ ) Brinda- 
ban Chandra v. Kashi Chandra. 171 I.C. 507 
— 10 R.C. 272=A I.R. 1937 Cal. 201. 

——S. 115— Arbitration — Azvard—Order on 

award—Interlocutory order 

The arbitration proceedings referred by a Court 
during the pendency of a suit or merely a ramifi¬ 
cation of the main suit which is still pending and 
which would be disposed of on the termination of 
these proceedings. The order of the Court passed 
on an award of the arbitrator is therefore an 
interlocutory order and no revision lies against it. 
{Agha Haidar , J.) Asa v. Mt. Bhuran. 163 I.C. 

380=9 R.L. 10=38 P.L.R. 725=A.I.R. 1936 
Lah. 466. 

“ "S* 115.— Arbitration — Award—Order ref us- 

mg to set aside award — Revision. 

Though, ordinarily, a revision application will 
not lie Jo set aside an award, a revision applica*- 
t.on will he under S. 115, C P. Code, on the ques- 
tion of j unsdiction. {Davis, J.C. and Lobo, A.J 
C.) Hassomal Vilt.aitrai v. Kishinchand 
Chotemal 30 SLR 271=166 I.C. 365=9 R.S. 
I42=A I.R 1936 Sind 172. 

S 115 Arbitration — Award—Order setting 
aside award. 

An application for revision is not maintainable 
against an order setting aside an arbitration 
award while the case has not been fully decided. 
(Sulatman, C.J. and Bajpai, J.) Tulshi Ram v 
Binda Ban Das. 58 All 946=164 I C 722=9 
R.A. 1 85=1936 A W.R 487=1936 A.L J 547. 

-S. 115— Arbitration — Order superseding, 
reference to arbitration. 

Arbitration proceedings taken in the course of 
a pending suit are an integral part of the suit or a 
branch of the same and are not separate “cases'* 
distinct from the main suit. An order supersed¬ 
ing the reference to arbitration is, therefore, not 
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open to revision. {Agha Haidar, J.) Gulab 
Singh Johki Mal v. Dharmpal Dalip Singh. 
160 I.C 1052=8 R.L. 655=38 P.L.R. 121=A I. 
R. 1936 Lah. 538. 

S. 115—Arbitration—Setting aside of 
award and supersession of arbitration—If a case 
deeded. See C. P. Code, S. 115— Case decided. 

1938 A.L.J 813 (F.B.). 

-— S. 115 and Sch. II, Para. 15— Arbitration 

Award- Order setting aside — Revision, if lies. 
The.proceedings for arbitration in the course of 
a pending suit are of an interlocutory character 
and part of the suit itself and hence an order set¬ 
ting aside an award filed by an arbitrator is not 
revi^able by the High Court. {Hamilton and 
Bennet, JJ.) Baijnath v. Chandika Prasad. 

1939 O.W N 751 = 183 I C 837 = 12 R O. 80 (1) 
= 1939 O.L.R. 575=1939 O.A. 639=1939 A.W. 
R. (C.C ) 108. 

S. 115— Arbitration — Award — Revision — 
Pozuers of Court. 

The powers of a Court of revision are strictly 

confined within the limits prescribed by S. 115, 
C- P• Code, and, unless a judgment is vitiated by 
any of the defects specified therein, no interfer¬ 
ence with it can be made by the revising Court. 
This principle is all the more applicable in cases 
of revision from an order making an award a rule 
of Court. {Addison and Din Mohammad, J J .) 
Teja Sinch v. Atma Singh. 177 I.C. 351=11 
R L. 299=40 P L R. 651=A.I R. 1938 Lah. 434. 

S. 115 and Sch. II, Para. 15— Arbitration 
— Award—Setting aside award and superseding 
arbitration— Revision if lies. 

An order passed under Sch. II, Para. 15, C- P. 
Code, in a pending suit setting aside an award and 
superseding the arbitration, is not open to revi¬ 
sion under S. 115. C. P. Code. The powers of the 
High Court are discretionary and in view of the 
fact that the order can be challenged in the appeal 
from the decree it would lead to unnecessary pro¬ 
longation of the proceedings in the trial Court if 
a revision is entertained and so shoul 1 be avoided. 
{Hamilton and Srivastava, JJ ) Nabi Mahomed 
Khan v. Mahomed Hasan. 183 I C. 378=1939 
O.A. 594=1939 A.W.R (CC.) 101 = 1939 O.L. 
R. 503=12 R.O. 31 = 1939 O.W.N. 716=A.I.R. 
1939 Oudh 238. 

Burden of proof. 

-S. 115 —Burden of proof—Mistake as to — 

Revision. 

A mistake as to onus of proof gives rise to a 
revision petition. {Dalip Singh, J.) Shib Lal v. 
Mst. Gopandi 41 P.L R. 513=185 I.C. 613=12 
R.L. 305=A.I.R. 1939 Lah. 562. 

S. 115 -Burden of proof wrongly laid — 


Material irregularity. 

When there is a perverse decision on a question 
of law or procedure, a decision being perverse 
when it is a conscious departure of some ru’e of 
law or procedure, Courts will interfere. Where 
a mortgage bond was on the face of it discharged, 
and in the possession of the obligor, 

Held, it was material irregularity to make the 
latter prove the fact of discharge. It was for the 
plaintiff, who sued on mortgage to prove the loss 
of the document and further to show that the 
debt was subsisting. (S' todart , J.) Natesan 
Chettiar?/. Mariyayee Ammal. 163 I.C. 809= 
9 R.M. 67=A.I.R. 1936 Mad. 526. 
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Case decided. 

“ j 1 J 5 ~'"Case decided'—Application for 
stay under S. 7 (I l (a), U.P. Encumbered Estates 
Act — Dismissal — Revision. 

The proceeding started by the filing of an 
application under S. 7 (1) (a) of the U. P. 
Encumbered Estates Act is a fresh proceeding 
ana, therefore, a case which terminates as soon as 
the application is dismissed There is, therefore, 
a decided” within the meaning of S 115* 

C. F. Code, justifying interference by the High 
yoiirt tn revision. ( Sulaiman, C.J. and Harries , 
A.t HabuRam*. ManoharLal. I L.R. (1938) 
A 1 ] 22=173 I.C. 157=1938 A.L R 98=10 R A 

t 66 oTi 93 Z A L.J 886=1938 R.D. 84=1937 A W 
R. 986=A.I R. 1938 All. 6. 

~ S- 115—' “Case decided” — Arbitration — 

Award Order setting aside—Revision 

Whether an order does or does not decide a 

case within the meaning of S. 115, GP.Code. must 

be considered in each case. An order of the Court 
t ^ n § as ^ e l an aw ard under Para 15 of Sch. 11, C. 
tr. Code, and fixing the suit for final hearing does 
not decide a case within the meaning of S. 115. 
(Davis, J.C , Lobo and IVeston, J J .) Kishin- 
chand z;. Takhitram. I.L.R. (1940) Kar 22= 
183 1 C. 724=12 R S. 75 =A TR. 1939 Sind 241 

' S. 115— ‘Case decided *— Arbitration — 
Aw ird Setting aside of award and supersession 
of arbitration — Revision— Competency . 

A Court cannot be considered to have decided 

a case wiihin the meaning of S 115, C. P. Code, 

where it has set aside the award and superseded 
the arbitration pending a suit which is consequ¬ 
ently to be tried by the Court. ( Bennet , Ag C.J., 
Ismail and Verm a, JJ.) Govind Das v Indra- 
wati. I.L.R (1938) All. 805=1938 A.L.J 813 
=177 I.C 981=11 R.A. 238=1938 A.W R (H 

9v>>^°5= 1938 a -L.R. 804=A.I.R. 1938 All. 557 
(FJo.). 

S 11^—Case decided—Arbitration—Refer- 

__ 1 / » . m. « * _ _ _ 
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C. P. Code, and is subject to revision by the High 

p-sap" rA rk p inh 

7 7lL£hli%Z=An 3 lsi ; D - 498=1937 AWR - 

S. 115—Case decided—Final decision on 
application under O. 33, R. 1. C. P. Code, 

O. 33, R. 1 and S. 115. 1938 O.W.N. 561. 

- - S. 115 Case decided—Framing or refusing 
to frame issues. 

. A Court in framing issues or refusing to frame 
issues is in the language of S. 115, deciding a 
case, it the onus of proof is involved in the form 
of the issues. ( Stodart , J.) Natesan Chettiar 

=i lTl9ll Mad A 526. 163 ^ 8 ° 9=9 R ' M ‘ 67 


- ~ * JL ■ t/. U 1 AV/11 

ence through Court—Award—Award of fees to 
arbitrator by Court—Revision—Competency— 
Interference. See C. P. Code, Sch. II, Para. 13. 

I.L.R. (1940) Kar. 34. 

S. 115—* Case decided ’— Dismissal of appli¬ 
cation under S. 7 of the U. P. Encumbered Es¬ 
tates Act. 

The dismissal of an application under S. 7 of 
the Q. P. Encumbered Estates Act is the termina¬ 
tion of a proceeding and hence comes within the 
purview of the words ‘case decided’ within the 
meaning of S 115 C P. Code. ( Rqchhpal Singh 
and Ismail , JJ.) Mohammad Maqsud Ah Khan 
v. Roop Chand. 1940 A L.J. 351=1940 A W R 
(H.C.) 364=A.I.R. 1940 All. 387. „ 

--S. 115 —‘’Case decided'*—Execution pro¬ 
ceedings—Application for stay of stranger not 
Party to suit or execution — Refusal — Revision. 

Where in the course of execution of a decree, 
an outsider to the suit and to the execution pro¬ 
ceedings, m ikes an independent application for 
stay of execution, the proceedings which begin 
with such an application for stay by a person not 
a party to the suit and not originally a party to 
the execution proceedings and which terminate 
with an order of refusal have the character of a 
‘Case’ complete in itself; and an order passed on 
such an application, refusing to stay the execution 
is a “case decided’' within the meaning of S. 115, 


orde s* —‘ Case’—If includes interlocutory 

The word ‘case' used in S. 115 is wide enough 
to include an interlocutory order an 1 the High 
Court will interfere even in the case of such 
orders provided they otherwise fulfil the require- 
raents of S. US (Bose, J.) Krishna Kumar 
v. Kadhedal. 175 I.C. 107=1 L R. (1940 Nae 
463=10 R.N. 433=A.I R. 1938 Nag! 210 g ' 

i ", Case decided—Leave to sue 

tn forma pauperis —Application for—Rejection of 
— Kevision. 

A revision is maintainable against an order 

rejecting an application for permission to insti- 

w' e , , a su't “ t n forma pauperis". (Smith -and 
Madeley , //.) Sunder Babu v. Mohan Dti. 13 
Luck. 560=170 I.C 956=10 R.O 61=1937 O 

48?‘ 494 ~ 1937 OWN - 971=A.I.R. 1937 Oudh 


S. 115 Case decided **— Lower Court 
assuming jurisdiction not vested in it and threat¬ 
ening to interfere with vested rights of subject- 
Revision—High Court*s powers of interference . 

~ decided ’ within the meaning of S. 115, 

C l . Code, might fall within the category of 

orders passed in the assumption of jurisdiction 
not vested in the Court by law. Where an inva¬ 
sion of vested rights of the subject is threatened 
by a Court assuming a jurisdiction which it does 
not possess, and it is about to resort to the use of 

wm m a a c C ner> at - lts Jdisposal, the High Court 

V !i c a ii S c Up ^ n i? r ^ Court ' exercise its powers 
under S. 115, C. P. Code, and will not restrict its 
jurisdiction. ( Wassoodew , ./.) Baburao v 
Hariharrao. 183 I C. 556=12 R B 113-41 
Bom.L R 490=A.I.R. 1939 Bom. 279 

1 ]} 5 ~Case decided—Matter still under 

cZiTfZ,t‘LSJXJ-‘ u - d b > — 

SfflSS 3^^ BX 

... an ^ Question, and the points raised by the 
p loner can still be urged before the lower 
urt, it would be undesirable to interfere in 
revision even if the High Court had the power to 
interfere. (Fazl AH and Meredith, JJ.) Hriday- 
£ A ™?L NGH Lahar Singh. 187 I.C. 838=6 
B R * 5 o 8 f:!. 2 646=21 Pat.L.T 629. 

——-S. 115— Case decided — Meaning of. 

The word ‘case’ in S. 115 has a wider connota- 
and includes something more than a suit. 
(Davis, J. C. and Lobo, AJ.C.) Indo Persian 
Trading Co. v. Permanand Harnamsingh 166 
I.C. 541=9 R.S. 146=A.I.R. 1936 Sind 205. 
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S. 115 Case decided'—Order as to amend¬ 
ment of plaint—When l case decided'. 

The question whether an order allowing an 

amendment of the plaint is a ‘case decided’de¬ 
pends upon the facts of the particular case. 
Where a plaintiff is permitted to amend his plaint 
in order to sue on an entirely different legal rela¬ 
tionship between himself and the defendant from 
that relied upon in the original plaint, and when 
the entire nature of suit is sought to be altered, 
the order allowing such an amendment is a ‘case 
decided for in effect the original suit has been 
withdrawn and has been displaced by a different 
suit- (Weston.) Nihal Chandz/. Amar Chand. 
1937 A.M.L.J. 104. 

-—S. 115 -—"Case decided”—Order by Judge 
reviewing decision of predecessor in exercise of 
inherent powers — Revision-Interference by High 
Court. 

Both 0.47, and S. 151 are to be construed 
strictly, and are not intended to be used, and are 
not to be used, to allow one Judge to sit in ap¬ 
peal on orders of his predecessor exercising an 
equal jurisdiction with his own. Where a Judge 
sets aside an order passed by his predecessor dis¬ 
missing suit as against one of the defendants in a 
suit, his order is one without jurisdiction, inas¬ 
much as he usurps an appellate jurisdiction 
which he does not possess. Such order, although 
alleged to be passed under S. 151, is in substance 
one reviewing the judgment of his predecessor. 
Although an appeal against such order is not 
strictly maintainable, such an appeal, treated as 
revision application, is competent. The order 
sought to be set aside is not an interlocutory 
order so as to bar an application in revision, inas¬ 
much as it sets aside an order which is not an 
interlocutory order. In any case, it is an order 
deciding a case within the meaning of S- 115, C.P. 
Code, and a revision application against it is 
maintainable. (Davis, J.C. and Weston, J .) Mir 
Haji Ghulam Shah v. Khanchand. I L.R. 
(1939) Kar. 330=182 I.C. 154=11 R.S. 250= 
A.I R. 1939 Sind 137. 

S. 115— Case decided—Order disallowing 
amendment of pleading. 

No revision lies from an order merely refusing 
to allow an amendment of a pleading. Cases 
where the amendment comes under some other 
order of the Code, for example, the addition or 
substitution of parties, or striking off a pleading 
may amount to a case decided ; but an order pass¬ 
ed purely under 0. 6 , R. 17 is not. ( Sulaiman , C.J. , 
Bennct and Bajpai, JJ.) Suraj Pali v. Ariya 
Pretinidhi Sabha. U. P I.L.R. (1937) All 17 
= 165 I C. 1=9 R.A. 257=1936 A.L.J. 923= 
1936 AW.JR. 776=A I.R 1936 All. 686 (F.B.). 

“~S. Case decided—Order dismissing an 
application to be made a party to a suit under 
O. 34, R. 1. 

The order of a Court dismissing the applica¬ 
tion of a party to be made a party to a suit under 
O. 31, R. 1, though interlocutory, has decided a 
case and a revision petition lies against such an 
order. (Srivastava, C.J. and Zia-ul-Hasan , J.) 
Shf.o Prasad I al v. Prakash Rani. 13 Luck 
625=171 I.C. 434=1937 O.L.R. 558=1937 O.W. 
N. 111 8=A.I.R, 1938 Oudh 10. 

”, S 115— Case decided—Order giving leave 
to defend conditionally under 0.37, R. 3— Revi¬ 
sion. 
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An order giving leave to defend conditionally 
under O. 37, R. 3, C. P. Code, is an interlocutory 
order and does not amount to a “case decided" 
within the purview of S. 115, C. P. Code. Even 
assuming the order not to be an interlocutory 
order, the Court cannot be said to act illegally or 
with material irregularity in the exerci>e of its 
jurisdiction in giving leave to defend condition¬ 
ally, and the order is not, therefore, open to revi¬ 
sion under S. 115, C. P. Code. (Addison and 
Abdul Rashid, JJ.) Manohar Pal v. Karobar 
Khandan Mushtarka. I.L R (1938) Lah 289 
= 177 I.C. 778=10 R.L. 361=40 P.L R 69=A 
I.R. 1938 Lah. 548. 

-—S. 115—“ Case decided"—Order holding 

application competent. 

Quaere.— \\hether a decision that an applica¬ 
tion is maintainable can be called “case decided" 
within the meaning of S. 115, is at least open to 
doubt. ( Pollock, J.) Ramchanpra Rao v. 
Madhorao I.L.R. (1937) Nag 428=167 I.C. 
122=9 R.N. 166 = A.I.R. 1936 Nag. 280. 

--S. 115— Case decided — Order holding 

certain reliefs claimed as time-barred. 

An order by Court holding the suit of a plain¬ 
tiff time barred in respect of certain reliefs 
claimed by him is a 'case decided' to that extent. 
(Din Mohammad , J.) Diwan Chand v. Behari 
Lal. 178 I.C. 799=11 R.L 498(2)=A.I.R. 1938 
Lah. 507. 

S. 115— Case decided—Order refusing to 
stay suit under S. 10, C. P. Code—Revision — 
Competency. 

No application in revision will lie against an 
order of a Judge under S. 10 refusing to stay 
proceedings and directing a suit to proceed. Such 
an order is not a case decided within the meaning 
of S. 115. C. P. Code. (Davis, J.C. and Tyabji , 
J.) Ramchand Virmal v. Lilaram. 185 I.C. 
765 = 12 R.S. 175 = A.I.R 1939 Sind 291. 

-S. 115—Case decided—Order that suit oan- 

not proceed against one of the defendants. See 
C. P. Code, O. 7, R. 11. A.I.R. 1937 Lah. 800 

-S. 115 —Case decided—Order under O. 6 # 

R. 17, refusing amendment — Revision. 

An order refus.ng an amendment of a plaint is 
a “case decided” within the meaning of S. 115, 
C. P. Code, and a revision against such an order 
is therefore competent. (Weston.) Chand Mal 
v. Mohammad Hussain. 1935 A.M.L.J. 100- 

-S 115 —Case decided—Order under 0.9, 

R. 13 setting aside ex parte decree — Revision, 

An order purporting to set aside an ex parte 
decree under O. 9, R. 13 is an order deciding a 
case within the meaning of S. 115, C.P. Code, and 
revision therefore lies. The fact that an appeal 
lies against an order made under O. 9, R. 13 re¬ 
fusing to grant an application to set aside an ex 
Parte decree and that no appeal lies against an 
order granting an application to set aside a decree 
does not exclude the remedy by revision in the 
latter case, much more restricted though the 
remedy by revision is. (Davis, J.C. and Lobo , J.) 
Zenab v. Mahomed Haji Allahdino. 32 S.L.R. 
703=174 I.C. 572=10 R.S. 264=A.I.R. 1938 
Sind 76. 

—--S. 115— Case decided—Proceedings dis¬ 

missed in default—Order on application for res¬ 
toration. 

Orders relating to an application for restora¬ 
tion of proceedings dismissed in default consti- 
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I- e lied. ( Bhide , J ) Ganpat Ram Durga Prasad 

v. Debi Sahai. 41 P.L.R. 909. RASAD 

sion S ' 11S — 1 Construction of document-R ev i- 

Where a document cannot possibly bear th P 
construction that has been placed bv /Li the 

Court on it. the High Court has jurisd Con W to 
revise its decree. {Jai Lai J ) Kan t In to 
v. Fateh Ali 164 I.C. 888=9 R.L^ 179—p t A 
R. 349=A.I.R. 1936 Lah. 801. ?9 ~ 38 P.L. 

„ ,, e c ° nve r si °n of appeal. 
j 11 * 5 —Conversion of app 


-Second appeal noTcompe^nr Vec C ^'° wed 
Ss. 102 and 115. AJ.R. 1937 Oudh 244.' C ° DE ’ 
c, ,,Court. 

c of) f • Vx 5 T“ Co H rt ’'—Collector’s order under 
S.20-A, Madras Estates Land Act—Revision 

Jurisdiction to interfere. See Madras Es?a?m 

Land Apt Q a c^ t nr . l-MATES 
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rn t H» a * C ?n e i.’-y it ^ i s n ^ e meanin S of S. 115, C. P. 
uoae. ( Bhide , J.) Mahomed Sadiq v. Mt Sami- 

™6 A 18. 61 I C - 212 = 8 R L - 69 °= A “ JR. 1M6 

~~ S ' 1 cf — i'C ase decided’—Rejection of plaint 1 

193 P 6 ar La h 102 C l. P - CODE ’ 0 - 7 ' R ' 11 (a) ' AIR ‘ 

^S. 115 —Case decided—Subordinate Court 
-Order by District Judge under S. 36, Legal 
Practitioners Act declaring person tout—Revision 
-Jurisdiction of High Court-Interference ~ 

Grounds Cr P Code, S. 439-Government of 
India Act, S. 224 (2;. 

S. 36 ot the Legal Practitioners' Act confers a 
special jurisdiction on Subordinate Court; and an 
order passed by a .District Judge under S. 36 
declaring a person a tout is an order which the 
High Court has power to revise under S. IIS C 

P. Code, being a case decided by a Court sub- Land Act S 20-A “VrtT \aT estates 

ordinate to the High Court. S. 439 of the Cr P. L.J. 292 ‘ ’ 50 L.W. 162=(1939) 2 M. 

a case. Nor can it ~ 

be reused under the Government of India Act 
1935. The jurisdiction to revise is, however, of 
an exceptional character and cannot be invoked 
except in furtherance of justice. If the Judge in 
passing the order had no clear conception of the 
law on the subject or if he has failed to apply the 
law to the facts of the case and bases his finding 
on mere suspicion or conjecture, the High Court 
wouJd interfere with the order. (Abdur Rahman 
{0 Somanna ,Inre. ILR. (1938) Mad 988= 

H 7 T 1 Sw 456=11 R M - 334=1938 M.W.N. 426= 

47 L. w 578=AI.R. 1938 Mad. 634=(1938) 2 
M.L.J. 100. 

_ . ^^5 and O. 6, R. 17— Case decided — 

IVhat may amount to—Rejection of application to 
explain array of parties—Revision, if lies. 

Where an amendment comes under some pro- 
vision other than O. 6, R. 17, C. P. Code, e g., the 
addition or substitution of parties or striking off 
a pleading’ the order may amount to a case 
decided. Where an application is in fact and in 
substance one to elucidate the arrav of the parties 
as described in the plaint, it is not an application 
lor amendment of a pleading and the rejection of 
such an application constitutes the decision of a 
case within the meaning of S. 115, C P. Code and 
is revisabJe by the High Court. {Iqbal Ahmad 
and Bajpai, JJ.) Jagdish Saran v. Bhagwat 
Saran. 1940 A W.R. (H.C.) 410=1940 ALT 
445=A.I.R. 1940 All 448. 

Commission. 

-~S. 115— Commission—Refusal to issue _ 

Interlocutory order — Interference. 

An interlocutory order is subject to revision. 

An order refusing to issue without sufficient 
reason, a commission for the further cross-exa¬ 
mination of a witness partly cross-examined and 
who happened to live more than 200 miles away, 
is also subject to revision, the ground being that 
much harm may accrue to a party from such a 
refusal. ( Davies, I. C. S.) Jamna Dhar Potdar 
and Co. v. Gulab Chand 1938 A.M.L.J. 123. 

Construction of document. 

- -S. 115— Construction of document—Omis¬ 

sion to consider clause in bond — Revision. 

The High Court will interfere in revision with 
the decree of the lower Court where it has mis¬ 
understood the case and has not considered the 
effect of a clause in a bond on which the plaintiff 


amendment of voters under Bombay District 
Municipal Act — Orders in — Revision svf 

Bombay District Municipal Act S iiw 

(tv) and 22 A.I.R 1938 Sind 153. (1) . (e) 

•«** «c«iSiSv; r s c c °r 

Court for the purpose of S IK ^ ubor dinate 
Civil Court passing^ order as a° f 
under the Workmen's Compensatfon n ^' s f sl< ? ner 

persona destgnata and no revision annHraP * 

Th der ff S - 11S f Iie L S 3gainst an orderpassedbvh'm 

The effect of the amendment of the Wnrtm" 
Compensation Act by Act V of 1929 if . s 
make the Commissioner a subordinate Cou« for 
the purpose ot S. 115. He is to be deemed a r f °I 
only for the limited purposes set om i S 2 \ 
Workmen s Compensation Act. ( Davit J r j 

Mehta, .4 J.C., Century Flour Mills ’ ShikTp 
pur v. Amir Bakhsh. 30 S L R 35iCim 
986=9 R S. 161=A.I.R. 1937 Sind 6 6 1 C ' 

Cause Court—Order* in ^eltlti™ *J? rachi Small 
under Ss.I6and 17, Karachi Ci tv uf?” 1 ', 11,3(16 
Revision-Powers of High Court r ^ A r Ct ~ 
See Karachi City Municipal Act iA I,erfere - 
I.L.R. (1939) Kar. 131 ’ Ss ’ 16 AND 17. 

«'i^rL'S^,a i AS' vj 1 - 

refusing to make reference under S IR ^ ^ 
Acquisition Act—Revision See TLn a Land 
tion Act, S. 18. A.I.R. 1937 Nag If” AcQUISI ' 

_ nr .f ‘ i 15 ,- 9 ourt — Land Acquisition Collector 
W dC A lning tC> make reference—Revision 
1301 L Acquisition Act . S. 18. 41 C W.N. 

115- Court subordinate to High Court— 
Collector acting under S. 204, Orissa Tenancy Act 
—Order in appeal in case valued below Rs 100 ._ 

Revision—High Court's powers 
The High Court has no power to revise 
order of the Collector passed in appeal in a case 
in which the subject-matter is valued at lecc e 
Rs. 100 and to which the provisions of Q 3 & f 
S. 204 apply as in these circumstances the CoUe 
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tor cannot be held to be subordinate to High 
Court. (Fazl Ali and Manohar Lall, JJ.) Puni 
Sethi v. Gangadhar Patro. 189 I C. 419=6 B 
R. 804=A.I.R. 1940 Pat 249. 

Court-fee. 

-S. 115—Court-fee—Appeal requiring ad 

valorem court-lee valued and miscellaneous 
appeal—Application by respondent alter disposal 
of appeal and remand for order staying proceed¬ 
ings until payment of full court-fte—Rejection— 
Revision — Interference. See Court-Fees Act 
(as amended in Bihar and Orissa) Sch. I, Art. 1 
and Sch II, Art. 11. 18 Pat L.T. 864. 

-S. 115— Court-fee — Decision as to—Revi¬ 
sion. 

Where the decision on a question of court-fee 
also bears upon the valuation of the suit for 
purposes of jurisdiction, and the suit may have 
to be hied in a higher Court if the court-fee 
question shoul I be decided in a different way, the 
High C-'Urt is justified in interfering in revision, 
although the point has been decided in plaintiff's 
favour. ( Varadachariar , J ) Sf.lummal v. 
Jothimani Nadar. 161 I C 679=8 R.M. 851 = 
43 LW. 582 = 1936 M W.N. 148=A.I.R. 1936 
Mad. 411=70 M.L.J. 398. 

-S. 115 — Court-fee—Decision as to — Revi¬ 
sion-Decision favourable to plaintiff and decision 
unfavourable to plaintiff — Distinction— Jurisdic- 
tion—Refusal to exercise 

The High Court has power to interfere and 
will interfere in revision against an erroneous 
decision of the trial Court adverse to the plaintiff 
in the matter of Court-fee. The question of 
court fee is not a matter which really concerns 
the defendant, though he may raise that question, 
and the Court in deciding a question of court-fee 
is deciding an issue not as between the plaintiff 
and the defendant, but is deciding an issue as be¬ 
tween the Crown and the plaintiff. If the decision 
be adver>e to the plaintiff, it amounts to a refusal 
to exercise the jurisdiction to try the issues as 
between the plaintiff and the defendant, and is 
subject to the revisional jurisdiction of the High 
Court under S. 115, C. P. Code. Where, how¬ 
ever, the decision is in favour of the plaintiff, it 
is not open to the defendant to apply to the High 
Court in revision, because in the first place he is 
not a party to the dispute between the Crown and 
the plaintiff, and, secondly, he has a remedy, 
should the decision on the merits be against him, 
in bringing the matter of the court-fee duty to 
the notice of the appellate Court under S. 12 of 
the Court-Fees Act; and, thirdly and most impor¬ 
tant, as between the plaintiff and the defendant 
the trial Court has not refused to exercise its 
jurisdiction to decide the case on the merits. 
(Courtney Terrell. CJ., James and Manohar Lai , 
JJ.) Ramkhelawan Sahu v Bir Surfndra Sahi. 

16 Pat 766=172 I.C. 840=4 B R. 178=10 R P 
349=18 Pat L T 977=1937 P.W.N. 989=A I.R. 
1938 Pat. 22 tF B ). 

-S. US—Court-fee—Erroneous decision as 
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jurisdiction vested in it. (Middleton, J.C. and 
Mir Ahmad, A.JC) Mukarab Khan v. Ra* 
Nawaz Khan. 163 I.C. 462=9 R. Pesh. 3=A.I 
R. 1936 Pesh 140. 

-S 115 —Court fees—Order as to. 

A revision petition is competent and lies 
against an order directing payment of additional 
court-fees. (D R. Norman.) Janwat Mal v. 
Mohri Lal. 1937 A M L J 28. 

S 115 -Court-f ee- Order demanding addi¬ 
tional court fee for memorandum of appeal — 
Revision—Order favourable to appellant—Dis¬ 
tinction. 

An order demanding additional court-fee on a 
memorar dum of appeal is revisable under S. 115, 
C. P. Code, as it amounts to a refusal to exercise 
jurisdiction ; but an order accepting the court-fee 
paid as sufficient is not open to revision as then 
there is no refusal to proceed with the appeal. 
In such a case jurisdiction is not affected, nor is 
the other side damnified. (Stone, CJ., Bose and 
Gruer. JJ ) Bai.aji Dhumnaji v. Mst. Mukta- 
bai. ILR 1938 Nag 106=173 I C. 329=10 
R F ^ 298= 1 9 38 N .L J. 1=A.IR. 1938 Nag. 122 

" “S. 115— Court-fee—Order determining and 

holding plaint to be insufficiently stamped — Revi¬ 
sion. 

An order of a trial Court determining the pro¬ 
per court-fee payable on a plaint and holding that 
it is insufficiently stamped is not revisable by the 
High Court; and such an order, which by itself 
does not fall under S. 115, C. P. Code, cannot be 
revi>ed by the High t ourt merely because it is 
bound to be followed by some other order which 
ma\ be without jurisdiction. (Burn,J.) Manai- 
thunainatha Desikarv. Gopala Chettiar. 49 
L.W. 270=186 I.C 153=12 R.M 596=1939 M 
WN. 205=A.IR 1939 Mad. 380=(1939) 1 M. 
L.J 317. 

S. 115— Court-fee—Order of Court calling 


to Court-fees resulting in dismissal of appeal. 

The appellate Court undoubtedly has jurisdic¬ 
tion to decide the correct amount of court-fee 
but if its decision on the point results in its 
refusal to exercise jurisdiction in respect of the 
merits of the appeal before it, and if that deci¬ 
sion is wrong, it results in a refusal to exercise 


upon plaintiff to make good deficiency in court-fee 
— Revision . if lies. 

Where the trial Court iequires the plaintiff to 
make good the deficiency in court-fees, no revi¬ 
sion lie^ against such order eithr% under S. 115, C. 
P. Code, as, on rejection of the plaint on 
non-compliance with such order, an appeal lies 
under S. 224, Government of India Act, 1935, as 
the High Court cannot interfere with the judicial 
order in the exercise of its administrative func¬ 
tions under that section. ( Bhide, J.) Peoples 
Bank of Northern India v. Kanaya T.al. IL. 
R (1938) Lah. 377 = 176 I C. 764=11 R L. 234= 
40 P L.R. 1039=A.I.R. 1938 Lah. 80. 

-S. 115— Court-fee — Order to pay additional 

court fee — Revision. 

An order to pay additional court-fee is an inter¬ 
locutory order and cannot be the subject of a 
revision. (Skemp. J ) Ghui.am Ali v. Niaz All 
18 Lah. 430=172 I.C. 497=10 R L. 333=39 
P.L.R. 819. 

-- S. 115— Court-fee — Question of classifica¬ 
tion of suit—Decision adverse to plaintiff — Inter¬ 
ference—-Jurisdiction of High Court. 

The High Court has jurisdiction to interfere in 
revision with the decision of the lower Court on 
the question of the classification of the suit for 
purposes of Court-fee, where such decision has 
been adverse to the plaintiff. ( James and Row¬ 
land, JJ .) Sital Prasad Sah v. Ramdas Sah. 
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?L Pat ' 267=5 B R 893 ~1 8 3 I.C. 281=12 RP 
122=1939 P.W.N 197=A.IR. 1939 Pat. 274.' 

Declaring ex parte. 

~ ^.115 Declaration as ex parte —If revis- 

aole Subsequent ex parre decree, not appealed 

against—Remedy—Proper procedure. 

Where the petitioners were declared ex parte, 
even if the order was wrong on the merits, the 
Kigh Court has no jurisdiction under S. 115, C. 

* a oc * e ’ !° interfere witlt such an order. Where 
a decree is passed after declaring certain persons 
as ex parte the proper procedure f r those per¬ 
sons is to have preierred an appeal against the 
decree and not to come by way ot revision under 
y\} *5 against the order declaring them ex parte. 
{Madhavan Nair, /.) Thavasikannu Thevars 
Sankakalingam Pillai. 176 I.C. 825=11 R M* 
169=1938 M.W.N. 17=A.I R. 1938 Mad. 217. 

Defective judgment. 

U , L Defective judgment — Interference. 

Where there had not been any real consideration 

the evidence at all before the lower appellate 

Court and all that the Judge did was to seize hold 
ot a rule of law about the burden of proof, a rule 
which incidentally loses most of its significance 
when there is evidence for consideration and then 
to seize hold of two or three superficial points in 
the case and rest content with that. 

Held, that that was not what an appellate Judge 
was there for, especially whrn he was reversn g a 
well considered finding of a lower Court and th*t 
mterfeience in revision was necessary. (Bose, J ) 
Kisangopal v. Umrao Kf.sheo Kao. 175 I.C. 430 
=10 R.N. 456=A.I.R 1938 Nag. 216. 

Delay. 

S. US—Delay—Practice of Oudh Chief 


LL AND REVENUE. I3IO 
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its discretion. (Varadachariar, J) Vfnkawa 

IC QfiPn IX.R. f 1939) Mad. 317=179 

c 3-11 R 644=1938 MWN 92*;—ac 
j! - M 2 I R 1938 Mad ' 979=(1938®f ML 

ptes S ' 11S ~ Discretion —Interference—Princi- 

In matters of judicial discretion r- • • 

Court will not interfere unless there are ehhrr^ 
grounds whatever for its exerciZnr,?,? 10 
exercise produces manifestly unfair " resn'l? 

A. M T.j l7 AmAR < -' hand v - Bhola Nath. I939 

' l ~ Interfere ^ revision 

. is not the practice of the High Court 
interfere in revision in the exercise of discretion 
by the Court below under S. 5, Limitation Act 
even when the exercise of that discrete n h 
founded on a mistaken view of the law /in 

J£ A £ UR Singh ». D.naVath Sau 4 

Pat' 52 ^ ° R P ' 236=171 1 C - 700=A.1.1^*1937 
rity—-Inter/<Sen‘ce. ret '° n 0r ^ er accepting seen -- 

nis^dT '" 8 ° r refusin S accept security f ur . 

proDe d rtv nf a 6 ' 50 " ? Ppo,r " ed as a guardian of 
property of a minor is a matter within the discre- 

ofrH theC ° Urt - ^ h j rc the Court in exercise 
of its discretion accepted the secuiity and it is not 

shown that the Court has acted with materiaf 
„u:.r DtSC r‘i° n —Order admitting evi- 


Court. 

Interference in revision being discretionary the 
practice of the Chief Court is to refuse to enter¬ 
tain applications for revisi n if they are made too 
late and to demand an explanation from the appli¬ 
cant for the delay in case the application is made 

more than ninety days after the passing of the 

order. But where the applicant was not a part} 
to the order which he seeks to revise and the 
order was passed behind his back and without 
notice to him, the delay is excusable and should 
be condoned. (Srivaslava and Nanavutty. JJ ) 
Blrendra Bikram Singh v Basdeo 12 Luck 52 
=160 I.C 814=8 RO 281 —1936 OWN 262= 
1936 O.L.R. 109=A.I R 1936 Oudh 185. 

Discretion. 


-S. 115— Discretion—Exercise of discretion 

under S. 5, Limitation Act — Interference. 

Where the lower Court has purported to exer¬ 
cise a discretion vested in it by S. 5, Limitation 
Act, in admitting an appeal presented out of time, 
the High Court will not interfere in revision. 
(Mir Ahmad, A.J C ) Rundhei.khand Motor 
and Cycle Agency v. Peoples Rank of Northern 
India, Ltd , Lahore 162 I.C. 416=8 R. Pesh, 
197=A I R 1936 Pesh. 197 

"7 -S. 115— Discretion — Interference. in revi¬ 

sion. 

Where the question relates to the exercise of 
discretion which is vested by law in the lower 
Court except in very exceptional cases, it is not 
proper for a Court of revision to interfere with 
the way in which the lower Court has exercised 


- as —L/rutfr Gamittinn p* 

Revision"' C ‘° Se ° f CUSe ^ pendin ° lament-- 

h P L h H° U8i ;, 3n ?' d . er - a,l ° wirl S further evidence to 
be led will only be interfered with very rtluctant- 

y. If the Court, assuming that it has*d«Son 

lo allow evidence to he led by a party at a late 

stage after the close of the ca e and* pending 

at A < .E'5.Vi8 s ”“ c ““” - U! 

S 115 —Discretion—Order allowinn 
ment of plaint-Revision. ““owing amend- 

No revision lies against an order allowing an 
amendment of the plaint. (Tek Chand 8 M 

Ismail v Rulia Ram 41 P.L.R 14 6 ’ 

77 - 7 S - ^-Discretion-Order disallowing ab- 
phcation by person directly affected by suit to be 
impleaded as defendant—Interference^ 

^ Com £ does nof a PPly its mind to the 
real dispute in the case and wanders into discus¬ 
sion of extraneous matters and disallows an appli¬ 
cation by a person who is directlv affected by the 
resuk of the suit, to be impleaded as defendant, 
a .a, directs him to seek his remedy by separate 
suit and thus fails to apply the well-recognized 
rule that one object of impleading parties is to 

avoid multiplicity of suits, its order cannot be 

sustained and is open to revision. Certain per¬ 
sons claiming to be the rate-payers of a Munici- 
pality instituted a suit against the Secretary of 
Municipal Committee for a perpetual injunction 
against the defendant restraining him from pay¬ 
ing a certain sum as pay and allowance to an 
Executive Officer of the Committee on the ground 
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that he was not a legally appointed servant of the 
Municipality, his term of office, having been ille¬ 
gally extended by the Ministry for Local Self- 
Government. The Secretary of State for India 
applied to be impleaded as a defendant in the 
suit contending that he was directly affected by 
the result of the suit, as the object of the plaintiff 
was to have the orders of the Government set 
aside by challenging their validity. The Court 
refused the application of the Secretary of State 
for India to be impleaded as party and decreed 
the suit on confession of judgment by the Muni¬ 
cipal Committee. It appeared that the suit was a 
collusive suit to get round the ordersof the Gov¬ 
ernment by improper means. 

Held, that the order of the Court refusing to 
implead the Secretary of State for India could 
not be sustained. The Local Government and, 
therefore, the Secretary of State, was directly 
affected by the result of the suit as it was the 
legality of the action of the Government in ap¬ 
pointing and renewing the appointment of the 
officer that was the real matter in controversy in 
the suit and was a proper party to the suit 
(Young , C.J. and Jai Lai, J.) Secretary of State 
v Ch Jamaluddin. 164 I.C. 882=9 R.L. 180— 

A I R. 1936 Lah. 619. 

--S. 115—Discretion—Order imposing condi¬ 
tion of security in granting leave to defend under 
O 37, R. 3 (2)—Revision. See C P. Code, O. 37, 
R.' 3 (2). 70 M L J. 241. 

_S 115— Discretion—Order refusing stay of 

suit under S. 19, Arbitration Act—Inter}erence in 

revision. . . f . 

Where the trial Judge, in the exercise ol the 

discretion vested in him, refuses to stay the suit 
under S. 19 of the Arbitration Act on the ground 
that complicaied questions of law are likely to 
arise which can better be determined by the Court 
than by the arbitrator, the High Court will not 
interfere in revision with the discretion exercised 
hv him ( Jai Lai, J.) Laul v Ganga Sugar 
Corporation, Ltd. 163 I.C. 854=9 R.L. 55=38 
P L R 846=A.I.R. 1936 Lah. 904. 

_1_S. 115— Discretion— Order refusing to try 

preliminary issue of law — Interference. 

Interlocutory matters are certainly matters ot 
discretion of the lower Lourt but that discretion 
must be exercised according to proper principles 
of justice but it is the duty of the High Court to 
interfere when the discretion has not been accord- 
ing to judicial principles. Where a Court sum¬ 
marily rejects a pra>er to try a preliminary issue 
on a point of law and in its summary jurisdiction 
has not even expressed any opinion as to whether 
the question of law would be sufficient to dispose 
of the case, to refuse to exercise the revisional 
jurisdiction in such case might give rise to the 
gravest hardship. The injured party has no right 
of appeal and refusal to exercise jurisdiction 
would mean that the lower Court's unfetted deci¬ 
sion might put the injured party to the enormous 
expense in going into the issues which were un¬ 
necessary on the mere contention that the ulti¬ 
mate decision would be open to appeal. ( Courtney 
Terrell CJ ) Janki Das v. Kalu Ram. 162 
I C 486=8 R.P. 538=17 Pat.L.T. 253=1936 P. 
W.N. 209 =A.I.R. 1936 PaL 250. . . 

_S. 115 -Discretion— Order rejecting appli¬ 
cation to be added as intervener of P e 2*son 
siting landlords fee under S. 26 ( 0 ), Bihar Ten- 
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ancy Act. See Bihar Tenancy Act, S. 26 (o). 
A.I.R. 1937 Pat. 38. 

-S. 115— Discretion — Order rejecting appli¬ 
cation under O. 1, R. 10 (2). 

An order under O. 1, R. 10 can be revised under 
S. 115, C. P. Code, when the Court fails to exer¬ 
cise a discretion vested in it and when its failure 
is due to error. ( Stodart , J.) Ranganayaki 
Ammal v. Janaki Ammal. 1937 M.W.N. 375 
=171 I.C. 798=10 R.M. 399=A.I.R. 1937 Mad. 
338 

- S. 115 — Discretion—Order that advocate 

could not appear on behalf of party by reason of 
his interest in opposite party—Interference in re¬ 
vision. 

Where a Judge orders that an advocate could 
not with propriety appear on behalf of a party 
by reason of the fact of his having been interested 
on behalf of the other side in matters which were 
collateral to the suit in question and there was 
upon the record proof ot ample material before 
him upon which he could make such an order and 
there was no suggestion that whether he was 
right or wrong he did not do so bona fide, then it 
is not a ca«e for the High Court to intervene. 

Per Mosely, J —The order is admittedly a 
‘judgment’ as defined in S. 2 (9) of the Code, and 
therefore the powers of the Court are restricted 
as laid down in S. 85, Government of Burma Act 
and the question cannot be agitated in addition as 
one of general superintendence over the Courts 
as provided in S. 85 (1) of that Act. ( Roberts , 
C.J ., Mya Bu and Mosely, JJ.) Tajendra Chan¬ 
dra Dhar v. Tajendra Lal Ghosh 1939 Rang. 
L R 514=182 I C. 77=11 R.R. 512=A.I.R. 1939 
Rang. 183 (S B ). 

-S. 115 — Discretion—Wrong exercise of 

discretion under S. 5, Limitation Act—Inter¬ 
ference. See Limitation Act, S. 5. 19 Pat.L.T. 
309. 

Erroneous decision. 

- S. 115 —Erroneous decision — Interference. 

If the facts and the law applicable to the case 
have been duly considered by the lower Court, 
then, although its decision may be erroneous, the 
error cannot be corrected on revision. If, on the 
other hand, the lower Court has failed to consi¬ 
der the law or the facts, it has acted illegally and 
its decision may be revised. ( BaU,J.) Ko San 

Paw v. K 0 P 0 Y 1 . 187 I.C. 350=12 R.R. 315= 
A.I R 1940 Rang. 75. 

- S. 115— Erroneous decision — Order as to 

locus standi of person to apply under 0.2\,R . 

89. 

The Court has jurisdiction to decide whether a 
certain person is entitled to apply to have the sale 
set aside under 0.21, R. 89, C. P. Code. The 
Court may be wrong in its decision, but it cannot 
be said that in the exercise of its jurisdiction, it 
acted illegally or with material irregularity so as 
to call for any interference in revision. ( Nana- 
vutty, J.) Shankar Pf.rshad v Mohammad 
Taoi. 8 R.O 330=161 I.C. 424=1936 O.W.N. 
344=1936 O.LR 179=A.I.R 1937 Oudh 108. 

- S. 115 —Erroneous decision—Point of lazv 

—Lower Court assuming jurisdiction and decid¬ 
ing wrongly — Revision. # 

If a Judge assumes jurisdiction of the matter 
and proceeds to decide a question of law, how¬ 
ever erroneous this decision may be, the High 


3 3 i 3 CIVIL, CRIMINA 

C.P. CODE (1908), S. 115. 

Court cannot interfere in revision. But if before 

assuming jurisdiction he determines a question 
of Jaw or fact to determine the question of juris¬ 
diction, a wrong decision in a case of this kind is 
certainiy revisable by the High Court (Wort 

H £ DE | Hakim Muhammad 
Pat 119 I C ' 8 R P - 428=A I -R- 1936 

—— s 1 15 Erroneous decision—Revision. 

Jurisdiction necessarily gives the power to de¬ 
cide wrongly as well as to decide rightly Hence 
the fact that the High Court, if it had been the 

trial Court, might have come to a different con¬ 
clusion, is not sufficient to justify interference 
under S. 115. (Davis, J.C. and Lobo, A J C ) Indo 
Persian Trading Co. v. Parmanand' Harnam- 

Sind H 205 166 I C ' 41=9 RS - 146=A I -K- 1936 

Error of Law. 

-S. 115— Error of law. 

Where the custody Court decided that certain 

person is not entitled to any priority, no revision 
is competent even if the decision is erroneous in 
law as the custody Court has jurisdiction to 
decide sjch question. Further the petitioner has 

M°, fi i e i?/ e P Iar suit * (Addison and 
Abdul Rashid % JJ.) Simla Banking and Indus- 

trial Gr, Ltd. n. Ditta Mal Hardial. 163 I.C 

5 8 i = ?->, RL - 23=38 P-L.R. 800=A.I.R. 1936 
Lah. 521. 

--S. 115— Error of law. 

. A revision petition is incompetent if the ques¬ 
tion involved is one of law and not of jurisdic¬ 
tion. {Addison and Abdul Rashid , JJ.) Mahabir 
Singh v. Jagat Singh. 40 P.L.R. 461. 

-S. 115— Error of law. 

Even where lower appellate Court has com¬ 
mitted an error of law in drawing certain pre¬ 
sumptions and in arriving at certain conclusions 
it would not afford any ground for revision. 

( Addison and Din Mohammad , JJ ) * Hukam 
Chand v. Ramji Das 180 I.C. 555=11 R.L. 699 
=A.I R. 1938 Lah. 357. 

-5—S. 115— Error of law. 

Mere commission of error of law by the lower 
Court would not by itself be sufficient to justify 
interference in revision. ( Bhide , J.) Mt. Malan 
v. Dayal Singh. 41 P.L.R. 578=A.I.R. 1939 
Lah. 162. 

S. 115— Error of law. 


■> and revenue. 
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tion that would justify interference in • • 
by the High Court. But if he has conside^eTth" 
law and his interpretation of it is a oossitmT he 
even though contrary to the intern^rfl' one ' 
upon it in decided cases, there "s no juftVfi? , PUt 
for interference in revision. (Norman ) jJfJilT 
Lal v. Daulat Ram. 1936 A.M.LJ4 KlNT0 ° 

lotion of 

withi^thl ^ovisiol'ol case 

misinterpretation of the law of iSt£n £ ^ 

M 2 L K j M 35 8 3 10 = A 1 R 1835 rS=(?ittSh 

° f l ™-Order on q ues,ion 

The question whether the decision o 
appellate Court that a suit was barred by Z 
judicata, was correct, cannot be raised in . ■ 

sion. (Tek Chand, J.) Mt Hasan t 

Qamar-ud-Din. 11 R.L. 664=180 I r (?< 

—S L i?4 17 | =AJ f; 1939 Lah°48 C - 126 (1) 

^er S. 151 


-U . * J~, r r r w j 

No revision lies where the Courts have decided 
•certain questions of law and of fact even though 
-they might have decided them wrongly because 
they had jurisdiction to decide them and have not 
committed any illegality or material irregularity 
in the exercise of their jurisdiction. ( Spargo , 
/.) Maung Ko v. Maung Lu Doke. 167 I.C. 
479 (2)=9 R.R. 321=A.I R. 1937 Rang. 61. 
- S. 115— Error of law — If ground for revi¬ 
sion . 

An error of law is not a ground for interfer¬ 
ence by the High Court under S. 115, C. P. Code. 

( R . C. Mitter, J.) Bankim Chandra Deb Sarkar 
v. Madan Mohan Deb. 40 C.W.N. 698. 

-- S. 115— Error of law—Ignoring or ,mis¬ 
reading of provision of law — Revision — Inter¬ 
ference. 

If the Judge of a lower Court has, in coming 
to his conclusion, entirely ignored a provision of 
Statute law or if he has given to a provision of 
Statute law an obviously impossible interpreta- 

Q,. D .—83 


made without jurisdiction—Interference. 

Jfs CoUrt will not generally interfere 

Court has jurisdiction io decide a ouest.nT^ 
law either rightly or wrongly Rut t»L ^ °. n . of 

on a question of law can be interfered wh^'-f 1 ”" 
tact a question of jurisdiction does ar he Wh P ‘” 

a lower Court makes an order under S 151 CP 

Code, which,it has no jurisdiction to make the 

order will be set as de in revision j 

Varma, JJ.) Phulchand \J Wort and 

NaurangiLal Marwari. 16 P a “ 729— Iff R p' 
320=172 I C. 225=1937 P WN n 

T. 826=A.I.R. 1937 Pat. 647 18 PatL - 

~ S - H5 —Error of law—Revision. 

In a case under S. 115 even an error of law is 

High CWn Car6 nd He f r r on int (T fe c CL"/ J ? 

un . Error of law—-Revision. 

Where the lower appellate Court decreed n P r- 
manent reduction in assessment though according 
to the provisions of Municipal Act the^e couM 
not be any permanent reduction in the assess- 

He'ld**h t f he . a ” essn ? ent h as been made. 

HI at ij est was a P° in t of law and 
High Court would not be justified in interfering 

!S slon - (Varma, J.) Chairman of the Com? 
missioners of Chakradharpur Municipality v 

-3 U BP'22W A PJ WA a Y t 743=9RP. T 345 

-3 B K. 221 (2)=A.I R. 1937 Pat. 25. 

f en f * * Error of law — Revision , if compe- 

The fact that the lower Court erred in law in 
coming to its findings, does not render a revision 
petition competent under S. 115, C. P. Code. 

K/iadison, J.) Emperor v. Ghani. I.L.R. (1938) 
Lah. 125. 

--S, 115 —Error in law—Scheme — IVrona 

construction of its terms — Revision. 

If a Court on an interpretation of a scheme 
framed under S. 92, C. P. Code, holds that it 
authorized the appointment of a trustee in place 
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of a deceased trustee, no question of jurisdiction 
arises in the case. Even if it be assumed that it 
has not put a correct construction on its terms, it 
cannot be regarded as anything more than a mis¬ 
take of law, but that cannot be a ground for 
interference with the order under S. 115 C.P 
Code. ( Srivastava , Ag. C. J. and Smith, J.) 
Saadat Husain v. Mohammad Haidar 13 Luck 
81 —166 I C 215=9 R.O. 291 = 1937 OWN 39 
= 1936 O.L.R. 725=A.I.R. 1937 Oudh 193^ 

S. 115 Error of law — When ground for 
revision. 

Where a Judge has refused to consider the 
objection to sale in the erroneous belief that it 
was not entertainable in view of Proviso 2 to O. 
21, R. 90, C P. Code, the error of law in such 
case affects the jurisdiction of the Court and in 
the circumstances the petition for revision is 
competent. (Bhide, J ) Sarwan Singh v Man 
Singh. 41 P.L.R. 553=A I.R. 1939 Lah. 222. 

Failure to exercise jurisdiction vested by law. 

S. 115 and O. 21, R. 88— Failure to exer¬ 
cise jurisdiction vested by law—Misconception as 
to law — Revision, if lies. 

Where a Court his proceeded on a wrong view 
of the law as regards the scope and object of O. 
21, R. 88, C. P. Code, it must be deemed to have 
failed to exercise jurisdiction vested in it by law 
and must be interfered with in revision. 

( Puranik, J.) Munnalal v. Gopilal. 1940 N.L. 
J. 453. 

Finding of fact. 

-S. 115— Finding of fact — Finding as to care 

taken by bailee — Contract Act, S. 151. 

A finding of the lower Court about the bailee 
having taken necessary care of the goods such as 
is required by S. 151 of the Contract Act is a find¬ 
ing of fact which is not open to question in revi- 
sion. ( Srivastava, J.) Sitla Bakhsh Singh v I 
Baij Nath. 12 Luck. 128=161 I.C. 417=8 R 
O. 327=1936 O.W.N. 334=1936.O.L.R. 176- 
A.IR. 1936 Oudh 264. 


- S. 115 Finding of fact—Genuineness of 

document. 

A finding of the appellate Court that a certain 

document is not genuine is a finding of fact, and 

a Court sitting in revision cannot go behind it. 
(Agha Haidar, J.) Bur Singh v. Anjuman 
Dehi Sohal. 161 I.C. 21=8 R.L. 662=A I R 
1936 Lah. 725. * * 

———S. 115 Finding of fact — Interference — 
Findings arrived at in claim Proceeding. 

The High Court will not interfere under its 
revisional powers with an order disallowing a 
claim preferred under O. 21, R. 58, C. P. Code, 
where the Court below has gone over the whole 
question and has arrived at certain findings of 
fact which so far as the proceeding is concerned 
are conclusive. (Mohammad Noor, J.) Kamala 
Bat.a Debi v. Hari Gopal Mazumdar. 167 I C 
672=9 R.P. 411=3 B.R. 302. * * 

-S. 115— Finding of fact—Poivers of inter¬ 
ference—Concurrent finding of fact. 

The power of interference in revision is much 
more limited than that in case of second appeals. 
Hence a concurrent finding of fact of the lower 
Court based on evidence cannot be interfered 
with. (Mahomed Noor, J.) ChuniLalz/. Ram 
Ranvijoy Prasad Singh. 167 I.C. 225=9 R.P. 
393=3 B.R. 280=A.I.R. 1936 Pat. 558. 
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-S. 115—Finding of fact—Sufficient cause- 

under O. 9, R. 13-Finding as to—Interference. 
.See C. P. Code, O. 9, R. 13. 1937 A.W.R. 726= 

A.I.R. 1937 All. 691. 

High Court. 

-S. 115— High Court—Interference — Order 

based on decided cases. 

Where the order of the lower Court is passed 
following certain reported ruling of the High 
Court, such an order should not be interfered 
with by the High Court in revision. (Bennet and 
V ertna, J J.) Kalian Datt v. Sita Ram 194(r- 
A.W.R. (H.C.) 62. 

— S. 115— High Court—Powers of — Applica¬ 

tion by party—If necessary. 

The powers of the High Court under S 115 are 
wide and action can be taken under S. 115 even 
without application by the party aggrieved. 
(Agarzvala and Madan, JJ.) Mt. Bibi Marim v 
Sukajmal. 15 Pat. 738=165 I.C. 927=9 Rp‘ 
228=1936 P.W.N. 694 = 18 Pat.L.T. 39=A I R 
1936 Pat. 591. * 

-S. 115— High Court — Powers of — Inter¬ 
ference suo motu. 

Though the High Court does not ordinarily 
interfere in revision except at the request of one 
of the parties to a suit, the powers conferred 
upon it by S. 115, C. P. Code, are very wide and 
in fit cases it is open to the High Court to inter¬ 
fere even suo motu in order to remedy injustice. 
(Rupchand Bilaram and J. C. Mehta, A.J.Cs.) 
Khan Chand Gopai.das v. Mulchand Khialdas 
160 I.C. 361 (2)=8 R.S. 121=A.I.R. 1936 Sind 1.' 

—-—S. 115— High Court — Poivers of — Remand 
under for further evidence and findings—Power 
to review evidence after return of findings. 

When High Court as a Court of revision, under 
its inherent powers remands a case for further 
evidence on an issue and findings, retaining seizin, 
of the case, it has no power to scrutinize or 
review the evidence. The powers of that Court 
are limited by S. 115 and all it can do is to deter¬ 
mine whether the lower Court exercised its 
jurisdiction with material irregularity in arriving' 
at the finding it did on the issue remanded to it 
for trial. (Vivian Bose J.) Balaji Sadashiv 
v. Vishnu. I.L.R. (1936) Nag. 188=170 I.C 527 
=10 R.N. 63=A.I R. 1936 Nag. 140. 

Illegality. 

Z JJjegality Appeal — Dismissal 

under O. 41, R. 11 (2) summarily—Absence of 
judgment expressing acceptance of finding of 
trial Court — Revision—Interference. 

The law does not require that an appellate 
Court when dismissing an appeal summarily 
under O. 41, R. 11 (l), C. P. Code, should write a 
judgment, though it would be better if it says 
explicitly that the lower Court’s decision appears 
to be correct for the reasons given therein. But 
S. 115, C P. Code, will not justify interference 

by the High Court in revision simply on the 
ground that the appeal has been dismissed with¬ 
out expressing in definite words the appellate 
Courts acceptance of the findings of the first 
Court. ( Roivland , J.) Jamuna Prasad Rai v ; 
Rajballam Rai. 18 Pat.L.T. 321=1937 PW 

n T 3 4°r 169 1 c 359 =3 B -R 558=10 R.P. ' 9 = 
A.I.R. 1937 Pat. 349. 


law. 


S. 115— Illegality—Failure to apply obvious r 
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Where the Judge omits to apply an obvious 
principle of law he acts illegally in the exercise 
of his jurisdiction and therefore revision lies. 
(Jai Lai, J.) Imam Din v. Bhac Singh. 166 I. 
C. 302=9 R.L 358 (2)=A.I.R. 1936 Lah. 746. 

“ 7 ~S. H5 —Illegality—Lower Court refusing 
to follow ruling by which it is bound — Revision. 

When the lower Court commits an illegality in 
the exercise of its jurisdiction in refusing to 
follow a ruling of the Chief Court by which it is 
bound, it is incumbent on the High Court to 
interfere in revision. ( Mosely , J.) C. T. A. C. T. 
Firm v Maung Aye. 171 I.C. 527=10 R R 161 

=A.I.R. 1937 Rang. 197. 

7 “S. 115 —Illegality—Order refusing to 
receive plaint insufficiently stamped on last day of 
limitation—Revision—Stamps of required deno¬ 
mination not available—Duty of Court. See 
Court-Fees Act, S. 27. 71 M L.J. 804. 

Illegality or material irregularity. 

— S. US—Illegality or material irregularity 
—Court allowing application on wrong view of 
law — Revision — Interference. 

Where the Court passes an erroneous order on 
a wrong view of the Jaw, allowing an application, 
when it ought to reject it for non-compliance 
with the requirements of the statute, the error 
amounts to such an illegality or material irregu¬ 
larity in the exercise of jurisdiction as to call for 
the interference of the High Court under S. 115, 
C. P. Code. That is a fit case for the exercise of 
the revisional jurisdiction of the High Court. 

(Rowland , J.) Hanuman Singh v. Baijnath 
Prasad Singh. 172 I C 8=10 R.P. 298=4 B.R. 
129=18 Pat.L.T. 409=1937 P.W.N. 497=A.I.R. 
1937 Pat. 537. 

S. 115 —Illegality or with material irregu- 
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larity—Erroneous decision—Interference. 

The Court certainly has jurisdiction to decide 

whether it has or has not jurisdiction to pass an 

order and even if it decides this question wrongly, 
there is no ground for revision. In an execution 
case an application to set aside the sale under 
O. 21, R. 89, C. P. Code, was dismissed as time 
barred. On appeal ihe Court found that the land 
sold being State land was not saleable under 
S. 60, C. P. Code, and therefore the sale must be 
set aside irrespective of the time when the deposit 
was made. 

Held , no revision lay. The Court had jurisdic¬ 
tion to decide whether State land was saleable 
property and it did not extend limitation but 
merely pointed out that the period of limitation 
did not apply to such a case. The Court may 
have decided the : e questions wrongly But that 
did not amount to exercising jurisdiction illegally 
wiih material irregularity. ( Spargo,J .) Ma 

Bi v. Saya Hattie. 174 I.C. 691=10 R.R.* 
418=A I.R. 1937 Rang. 537. 

-S. 115— Illegality or material irregularity — 

Framing of issues — Jurisdiction—Wrong decision 
as to placing of tyirden of proof—Interference by 
High Court. 

It is by law the duty of the trial Court to 
frame issues in a suit. It is not any part of the 
legitimate duties of the High Court to help lower 
Courts to frame issues. They alone have juris¬ 
diction to frame the issues in the suits which 
come before them for trial, and they have juris¬ 
diction to decide wrongly as well as rightly. The 


C. P. CODE (1908), S. 115. 

fact that a wrong decision is made is never a 
ground for interference in revision under S. 115. 
{Bum, J .) Manickavachakam Chettiar v. 
O5 CE1VER ■ ^ AST Tanjore. 186 I.C. 120* 

— 12 R M. 590=1939 M.W.N. 608=50 L W 459 
= A I ? A 9 . 39 ^ad. 733—(1939) 2 M.L.J. 44. 

:— S- US—Illegally and with material irregu¬ 
larity—Allowing plea cutting at root of plaint but 
not raised in pleadings and deciding same without 
amendment of pleading or raising relevant issues 
Kevision—Interference 

. A Court acts improperly when, without direct¬ 
ing an amendment of the pleadings or revising 
the relevant issues, it allows a question to be 
argued before it which cuts at the very root of 
the plaintiff’s suit, but which is not raised in the 
pleadings at all and decides it; in doing so it 
ignores some of the most material provisions of 

■?i . * f ode The High Court in such a case 
will imerfe re u nder s. 115, C. P. Code. (Davis, 

J.L. and Weston. J.) Mir. Haji Ghulam Shah 
v Khanchand. I.L.R. (1939) Kar. 330=182 I 
C. 154 =11 R.S. 250=A.I.R 1939 Sind 137. 

— S. 115— Illegally or with material irregula- 
rit y~Court having jurisdiction to decide but 

Court 19 Wron9l y~~ I f 9 r ound for revision by High 

. a C° ur ^ ^ as jurisdiction to decide a matter, 
it does not at all follow that if it has decided an 
issue wrongly it has acted illegally or with 
material irregularity in the exercise of its juris- 
aiction so as to call for interferertce under S. 115, 
!x.‘ * * Code. ( Harries , C J. and Rowland , J.) 
^Andaman 1 z;. Har ik r ish na. 181 I.C. 644=11 

?9?9 Paf564' R ' 645=1939 P W N - 341=A.I.R. 

S. 115 Illegally and with material irregu - 


or 

Bi 


, • */ WWW* f ki f Cy ft 

larity—Order based on no evidence—Lower Court 
having no clear conception of Igw and not applying 
law to facts—Revision. 1 p y y 

The High Court as a Court of revision is not 
expected to weigh the evidence which is led before 
the lower Court. But when it is found that there 
is no evidence at all from which the inference as 
drawn by the lower Court could be deduced, the 
High Court has no alternative but to interfere, 
-further where the lower Court has acted without 
any clear conception of the law on the subject or 
has failed to apply the law to the facts of the 
case, it acts illegally, and in any case with 
mater.al jrreguJanty, justifying interference by 
the High Court in revision. (Abdur Rahman , J.) 

uSg} 1 , m ”) ?lo 4=AJE - 1MS M * d - «<= 

"T"--S. US—Illegally or with material irregula - 

rity—Order dismissing application as barred by 
limitation—Disregard of S. 4, Limitation Act and 
re fusal to apply it —Revision — Interference. 

# Where a Court dismisses a suit or an applica- 
tion on the ground of limitation it does not refuse 
to exercise jurisdiction. On the contrary it takes 
cognizance of the suit and exercises jurisdiction 
by holding that on a point of law the suit fails. 
To ignore the plain terms of S. 4 of the Limita¬ 
tion Act is to deprive a litigant of the statutory 
privilege given to him by that section; and a 

refusal to apply the section in a case in which it 

does apply amounts lo exercising jurisdiction 
illegally and with material irregularity, justify- 
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ing interference in revision under S. 115, C. P. 
Code. ( Beaumont. C J ) Veerappa v. Iratappa. 
175 I.C 221=10 RB 529=40 Bom.L.R. 152= 
A.I.R. 1938 Bom. 209. 

—--S. 115 —'Illegally or with material irregu¬ 

larity’—Order holding person pauper under 0. 33, 
R. 1— Revision—IVrong view as to “necessary 
wearing apparel”—If justifies interference. 

The High Court has no authority to interfere 
in revision with an order of a Court declaring a 
party to be a pauper for purposes of O. 33, R. 1, 
C P. Code. The fact that the lower Court wrong¬ 
ly holds that the ornaments worn by a female 
applicant are her necessary wearing apparel can¬ 
not be a ground for holding that it has acted 
illegally or with materi il irregularity in adopting 
that view. {James, J.) Wasi Ahmad v. Mt. 
Tamila Khatoon. 180 I.C. 363=11 R.P. 503 
(1 )=5 B.R 383 = 19 Pat.L.T. 844=1938 P.W.N. 
804= A.I R. 1939 Pat. 95. 

— —S. 115 —Illegally or with material irregula¬ 
rity—Relusal to decide some issue as preliminary 
issues in suit —Revision — Interference. 

A Court does not act illegally or with material 
irregularity in refusing to dispose of certain 
issues in a case as preliminary issues without 
going into the merits of the whole case, 
when the issues in question are not clear cut 
issues of law but are mixed up with questions of 
fact. {Harries, C.J. and Rowland , J.) Nandamani 
v. Harikrishna. 181 I.C. 644=11 R.P. 624= 
5 B.R. 645 = 193$ P.W N. 341=A.I.R. 1939 Pat. 
564. 

Interference. 


-S. 115—Interference—Grounds—Failure to 

consider relevant point—If justifies interference. 
See Madras Hindu Religious Endowments Act, 
S. 9 (5). A.I.R. 1938 Mad. 321. 

Interlocutory order. 

——S. 115 — Interlocutory order — Decree 
against legal representative—Execution—Order 
rejecting application by posthumous son to be 
impleaded as legal representative — Revision. See 
C. P. Code. S. 47. A I.R. 1936 Sind 166. 

-S 115—Interlocutory order—Interference. 

See C. P. Code. S 115 —Commission—Refusal to 
issue! 1938 A.M.L J. 123. 

-S. 115— Interlocutory order—Interference 

— Principles. 

Though an order is interlocutory, if it goes to 
the root of all subsequent proceedings, the High 
Court would not decline to consider whether the 
Court passing the order in question had jurisdic¬ 
tion to pass it. (IVeston.) Kishan Lal v. Man 
Mal. 1938 A.M.L.J. 97. 

—— S. 115— Interlocutory orders —Order allow¬ 


ing application for leave to sue in forma pauperis 
—Revision application by defendant—Interference 
—Discretion of High Court. 

According to the practice of the High Court of 
Patna a revision petition does lie under S. 115, C. 
P Code, against an order granting leave to sue in 
forma pauperis. The fact that the order is an 
interlocutory order or that the government have 
not moved in the matter is no bar to the High 
Court exercising its discretion in revision. 
(Dhavle and Varma, J J.) Bihari Sahu v. 
Sudama Kuer. 175 I.C 505=1938 P/ W.N. 163= 
4 B R. 598=10 R.P. 632=19 Pat.L.T. 101=A.I. 

R. 1938 Pat. 209. 


C.P. CODE (1908), S. 115. 

-S. 115—Interlocutory order—Order on ap¬ 
plication under S. 19, Arbitration Act—Revision. 
See Arbitration Act, S. 19. A.I.R. 1936 Sind 
205. 

-S. 115— Interlocutory order — Order per¬ 
mitting plaintiff to continue suit without addi¬ 
tional court-fee — Interference. 

The general practice in all the High Courts is 
not to interfere with interlocutory orders unless 
in exceptional circumstances when such order 
may result in irreparable injury to one or other 
of the litigant parties. An order permitting a 
suit to proceed does not injure any party. When 
a suit is allowed to proceed on an insufficient 
court-fee it is not either of the litigant parties who 
suffers but the revenue. It is not the object of a 
fiscal statute to enable litigants to be defeated on 
technicalities. (Agarwala and Varma, JJ.) Raghu- 
nandan Gir v. Deoraj Gir. 15 Pat 340 = 161 I. 
C. 22=8 R P. 431 = 17 Pat.L.T. 9=1936 P.W.N. 
9=A.I.R 1936 Pat. 85 

-S. 115— Interlocutory order—Order refus¬ 
ing stay proceedings under S. 10— Revision . 

No revision lies from an order refusing to stay 
proceedings under S. 10, C. P. Code, as the order 
is an interlocutory one. A.I.R. 1924 Lah. 425 (F. 
B.), Rel. on. {Jai Lal, J.) Durga Das v Gobind 
Singh 165 I.C. 131=9 R.L. 215 (1)=A.I.R. 
1936 Lah. 569. 

--S. 115 —Interlocutory order—Order refus¬ 
ing to stay suit. 

No petition for revision is competent against 
an order under S. 10, C. P. Code, refusing to stay 
a suit, as the order is of an interlocutory nature. 

{Bhide , J.) Punjab National Bank, Ltd. v. 
Biri Mal Jain. 41 P.L.R. 883. 

-»S. 115 —Interlocutory order—Order staying 

suit. 

An order staying further proceedings in a suit 
is an interlocutory order, and no revision petition 
can be preferred against such an order. {Abdul 
Rashid, J.) Bir Bal Das v. Cantonment Board, 
Lahore. 41 P.L.R. 55. 

—S. 115— Interlocutory order—Pendency of 
revision—Duty of trial Court . 

Where a trial Court is informed that a revision 
petition has been filed against an interlocutory 
order refusing an amendment asked for, it is the 
duty of that Court to postpone the dismissal of 
the suit until the decision of the revision petition. 
{Davies.) Chuckerbutty v. Sukhlal Naikse 
Lal. 1940 A ML T. 45. 

- -S. 115— Interlocutory order—Question of 

jurisdiction involved — Interference. 

Though an order is interlocutory, the Court 
will not decline to hear or interfere, if a question 
of jurisdiction is involved. {IVeston.) Hari 
Singh v. Kundan Mal. 1938 A.M.L.J. 74. 

—S. 115— Interlocutory order—Rejection of 
evidence by trial Court — Revision. 

The High Court will not entertain an applica¬ 
tion on the ground that evidence is being, or will 
be, rejected by the trial Court. » No doubt an in¬ 
terlocutory order may decide a case and may be 
subject to revision if it does irreparable damage 
to a party, but that cannot be said in the case of 
rejection of evidence. It is open to the party to 
question the decision in appeal which is the proper 
time at which the error, if any, should be reme¬ 
died. {Mya Du and Mosely t JJ.) Ram Oudh v • 
Government of Burma. 1939 Rang.L.R. 591= 
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185 I.C. 574=12 R.R. 207=A.I.R. 1939 Rang. 

448. 

-S. 115 —Interlocutory order — Revision. 

In order to justify interference with an interlo¬ 
cutory order, it must be shown that the order, 
besides otherwise falling within the scope of 
S. 115, C. P. Code, also causes irreparable injury. 
It is not the law that any and every order which 
would, if incorrect, cause irreparable injury, is 
open to revision by the High Court. {Norman.) 
Kintoo Lal v. Daulat Ram. 1936 A.M L. J. 4. 

-S. 115 —Interlocutory order—Revision. 

The expression “case which has been decided'’ 
in S. 115 is wide enough to include an interlocu¬ 
tory order, and even though there may be an 
appeal from the final decree, that consideration 
will not prevent in a proper case interference in 
revision. The Court will not however interfere 
unless it seems that there has been a grave and 
culpable error likely to inflict grave injustice and 
cause irreparable injury. A.I.R. 1931 Rang. 136, 
Rel.on. {Mackney, J.) Maung Po Nyein v. 
Maunc Tha Saing. 181 I.C. 527=11 R R. 471 
=A.I.R. 1939 Rang. 92. 

—S. 115— Interlocutory orders — Revision — 
Preliminary order as to jurisdiction—Interference 
in revision—Jurisdiction of High Court. 

The High Court, while it should be very slow to 
interfere in its revisional jurisdiction with orders 
which are merely interlocutory, has certainly 
jurisdiction to do so, and the jurisdiction can be 
exercised in a proper case. A revision applica¬ 
tion is therefore competent in respect of a preli¬ 
minary order passed by a Subordinate Court, 
where that preliminary order goes to the jurisdic¬ 
tion of the Court. ( Beaumont , C.J) Jamnadas 
v. Chandulal. I.L.R. (1937) Bom. 623=168 
I.C. 449=9 R.B. 369=39 Bom. L.R. 138=A.I.R. 
1937 Bom. 167. 

Jurisdiction. 

-S. 115— Jurisdiction — Absence of — Appeal 

entertained against non-appealable order—Revi¬ 
sion. See C. P. Code, O. 21, R. 103. 17 Pat.L.T. 
815. 

■S. 115 —Jurisdiction—Absence of—Appeal 
from decree dismissing pauper suit—Appellant 
paying court-fee on appeal—Order by appellate 
Court for payment of court-fee due on plaint and 
other costs of Government in trial Court—Default 
—Order dismissing appeal—Revision—Interfer¬ 
ence. See C. P. Code, O. 33, Rr. 12 and 13. 1937 

A.W.R 113=A I R 1937 All. 280. 

-S. 115— Jurisdiction—Absence — Appeal in¬ 
competent but entertained—Order of appellate 
Court — Interference—Order of original Court 
itself without jurisdiction—Effect of—If can be 
restored. 

The High Court under S. 115, C.P. Code, ought 
not obviously to interfere in revision so as to res¬ 
tore an order which itself is without jurisdiction 
or founded on irregularity in the exercise of 
jurisdiction, although the order under revision is 
one without jurisdiction. {Rowland, J.) Ramesh- 
war Lal Jitunthunwala v. Ramcharan Prasad 

Sahu. 178 I.C. 41 = 11 R.P. 204=1938 P.W.N. 
313=5 B R. 49=19 Pat.L.T. 111=A.I.R. 1938 

Pat. 447. t . 

-S. 115—Jurisdiction—Absence of—Appeal 

wrongly entertained against non-appealable order 
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—Revision. See C. P. Code, S. 47. 17 Pat.L.T. 
81 °. 

--—S. 115— Jurisdiction — Absence of — Appli¬ 
cation for leave, to sue in forma pauperis —Court 
embarking one elaborate enquiry into complicated 
questions of res judicata, etc.—Revision—Inter¬ 
ference. See C. P. Code, O. 33, R. 7. 1937 M.W 

N. 415. 

- S. 115—Jurisdiction—Absence of—Award 

of arbitrator under Co-operative Societies Act— 
Execution by Civil Court—Proceedings set aside 
—Order remitting award for rectification—Revi¬ 
sion. See C. P. Code, S. 47. 40 C.W.N. 89. 

-S. 115— Jurisdiction—Absence of — Collec¬ 
tor's order in appeal under S. 23 (2), Mamlatdars* 
Courts Act setting aside order of Mamlatdar on 
findings of fact — Revision — Interference. 

The High Court under S. 115, C. P. Code, has 
jurisdiction to interfere with an order passed by 
the Collector under S. 23 (2) of the Mamlatdars' 
Courts Act, setting aside in appeal the order of 
the Mamlatdar disagreeing with the latter’s find¬ 
ings of fact. The Collector in setting aside the 
order of the Mamlatdar exercises a jurisdiction 
not vested in him , nd the case therefore falls 
within the terms of S. 115, C. P. Code. {Beau¬ 
mont, C.J.) Bavaji v. Bala Fakira Mahar. I. 
L.R. (1938) Bom. 259=173 I C. 808=10 R.B. 381 
=40 Bom.L.R. 104=A.I.R. 1938 Bom. 159. 

-S. 115— Jurisdiction — Absence of — Execu¬ 
tion—Delivery of property effected—Subsequent 
obstruction—Fresh order for delivery—Jurisdic¬ 
tion—Revision. See Execution—Jurisdiction. 
A.I.R. 1937 Rang. 449. 

-S. 115— Jurisdiction—Absence of—Grant 

of review in the absence of sufficient reason under 

O. 47, R. 1— Revision — Competency. 

Where a Court grants a review when there is 

no sufficient reason for granting a review under 
O. 47, R. 1, C. P. Code, it is certainly a case in 
which a question of jurisdiction is incidentally 
involved, which would entitle the High Court to 
interfere in revision under S. 115, C.P. Code, if 
the question of jurisdiction involved is not cover¬ 
ed by O. 47, R. 7. {Kunhi Raman , J.) Venkayya 
v. Suryanarayana. 50 L.W. 903=A.I.R. 1940 
Mad. 203. 

-S. 115— Jurisdiction—Absence of—Lower 

Court entertaining appeal which is incompetent — 
Revision. 

Where a Court entertains and decides an appeal 
which in law does not lie and is incompetent, the 
High Court will interfere in revision and set aside 
the decree and judgment passed by such Court. 
(R. C Mitter, J.) Sidheswar Ghosal v. Tarak 
Das Mukherjee. 62 C.L.J. 530. 

- S. 115— Jurisdiction — Absence — Interfer¬ 
ence—Duty of High Court even if no miscarriage 

of justice results—Deposit beyond time — Accep¬ 
tance by Court — Effect. 

Where a Court acts without jurisdiction, e g., 
when it receives a deposit made by a party beyond 
the time fixed in a case where time is of the 
essence of the contract or compromise in pursu¬ 
ance of which it is made, the High Court must 
interfere in revision, though no real miscarrkge 
of justice has occurred, because the acceptance of 
the deposit is clearly an act without jurisdiction. 

(Harries, C. J.) Biswambher Sahu v. Hari 
tfAiK. 5C.L.T. 29. 
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—S. 115— Jurisdiction—Absence of—Judge 
setting aside order passed by his predecessor by 
wa y reltezv Revision — Interference. 

Ordinarily, the Court of the Judicial Commis- 
S1 ?"«F V l[ not mt erfere in revision when a remedy 
will lie by way of appeal, but where one Judge sits 
in appeal on a judgment or decree of his prede¬ 
cessor and usurps a jurisdiction which he does 
not possess, it is the duty of the Judicial Commis¬ 
sioner s Court not to permit the case to proceed 
upon the jurisdiction so snatched, which has no 
• S j S Jl \ st, 6cation in law, and, it should set 
? s . e j. e; order in revision as being one without 
jurisdiction. The Court has also power to set 
aside, in the revision proceedings, the original 
order when it is one deciding a case within the 
meaning of S. 115, and where the papers relating 

to the case are before the Court and it is neces- 

sary in the interests of justice to do so. (Davis, 
J.C. and Weston, J.) Mir Haji Ghulam Shah v. 
Khanchand. ILR. (1939) Kar. 330 = 182 I.C. 
154=12 R.S. 250=A.I.R. 1939 Sind 137. 

S. 115 Jurisdiction—Absence of—Order 
allowing withdrawal of suit under O- 23, R. 1 on 

^r°ti n ir-^ e ec ^ su bstance—Revision—Power 

; I ?" / Court to interfere. See C. P. Code, O. 23, 
R. 1 (2) (a) and ( b ). 42 Bom L.R. 143 (F.B.). 

r S * 115 —Jurisdiction—Absence of—Order 
o reference to arbitration in pending suit—Order 
m anticipation that if award is not filed by fixed 
date trial must go on that day—Award not filed 
—Suit decreed ex parte— Jurisdiction—Refusal to 
set aside ex parte decree—Revision—Interference. 
£eeC P. CODS, Sch. II, Para. 8. 71 M.L.J. 648. 

# • 1 • H . ri sdifti°n —Absence of—Order 

without jurisdiction—Revision. 

Where a Court makes an order which it has no 
jurisdiction to make, the order is revisable by the 
Court in revision. ( Wort , /.) Mir Syed Husain 
Rasoo S/nc.h 5 B.R. 704=181 I.C. 896=11 
R.P. 647=A,I.R. 1939 Pat. 518. 

" j r Jurisdiction—Aosence—Reference 

under b. 18, Land Acquisition Act—Termination 
by decree in suit declaring acquisition invalid- 
subsequent order of compensation under S. 48 of 
Land Acquisition Act—Jurisdiction to make— 

Act,'S° 48. 1938 NXj! 54 ><? LAN ° AcQ0IS,TI0N 

~~ S ;- 11 . 5 Jurisdiction—Absence of—Sum- 
mary dismissal of appeal under O. 41, R. 11— 

R 6 11! 1 ° 18~PatL.T 6 812. ^ C. Coop., 0.41. 

“ i c‘ 1 cJ 5 T. ,urisdiction —Absence of—Surety 

under S. 55—Court ordering discharge of—Sub- 
sequent order directing execution—Revision. See 
C. P. Code S. 115. 18 Pat.L.T. 357. 

S 115—Jurisdiction—Application for leave 
to appeal m forma pauperis— Rejection—Order 
tor payment of court-fee and rejection of appeal 
for default in payment—Propriety—Revision. 
* ee C. P. Code, S. 149 and O. 44, R. 1 AIR 
1936 Pesh 69. A,K * 

-S. IIS—Jurisdiction—Assumption of. owing 

to erroneous interpretation of law—Revision - 
Order by appellate Court setting aside execution 
sale—Misinterpretation of law—If ground for 
revision. 

Where a.Court by a misinterpretation of a pro¬ 
vision of law assumes jurisdiction in respect of a 
matter over which it would have no jurisdiction 
on a correct interpretation of the law, the High 


J 3 2 4 

C. P. CODE (1908), S. 115. 

Court will interfere in revision under S. 115, C. 
P. Code, and set aside the order which is without 
jurisdiction. An order setting aside an execution 
sale by an appellate Court on a misunderstanding 
of the law with regard to execution sales is 
therefore liable to be set aside in revision. 
(Parma, J.) Deonandan Thakur Mst. Hanso 
Kuer. 167 I.C. 63=9 R.P 375=3 B.R. 261 = 
1936 P.W.N. 825=17 Pat.L.T. 852=A.I.R. 1937 
Pat. 104. 

,. . S. U5 —Jurisdiction—Court having juris¬ 
diction to decide — Revision. 

Where the lower Court undoubtedly has juris¬ 
diction to decide the question and there has been 
no illegality or material irregularity in its deci¬ 
sion, the application for revision must fail. (Pol¬ 
lock, J.) Ramchandra Rao zi. Madhorao. I.L.R. 
(1937) Nag. 428=167 I.C. 122=9 R.N. 166=A. 
I.R. 1936 Nag. 280 

S. US—Jurisdiction — Courts holding that 
they have no jurisdiction to try suit — Revision — 
Competency. 

Where the Court of a Munsif returns a plaint 
for presentation to the Revenue Court holding 
that it has no jurisdiction to try the suit, and on 
appeal the District Judge also holds the same 
view and dismisses an appeal, the aggrieved party 
is entitled to come up to the High Court in revi- 
sion. The question involved, namely whether the 
Munsif's Court had jurisdiction to entertain and 
try the suit filed in his Court, is directly one rela¬ 
ting to the jurisdiction of his Court, and the High 
Court in such a case has power to interfere in 
revision under S. 115, C. P. Code. (Niamatullah 
and Harries , JJ.) Deokinandan Pandey v. Ram 
Chandra Tewari. I.L.R, (1938) All. 40=173 I. 
C. 180 = 10 R. A. 470 = 1938 A.L.R. 107 = 1937 A. 
L.J. 905 = 1937 R.D. 511 = 1937 A W.R. 919=A. 
I.R. 1938 All. 17. 

— ■—S. 115— Jurisdiction — Error affccting juris¬ 
diction—Court setting aside sale contrary to pro¬ 
viso to O. 21, R. 90 —Interference in revision. 

Where the Court below sets aside a sale cont¬ 
rary to the proviso to O. 21, R. 90, C. P. Code, 
without determining whether the applicant has 
sustained substantial injury, there is an error 
affecting jurisdiction calling for interference by 
the High Court in revision. (Rowland, J.) 
Gaya Prasad Singh v. Parichhan Sahu. 167 
I.C. 492=9 R.P. 404=3 B.R. 301 = 1937 P.W.N. 
489=A I.R. 1937 Pat. 357. 

S. 115—Jurisdiction — Execution sale — 
Agreement by parties for payment by particular 
date—Provision for setting aside sale on payment 
and on default for confirming sale—Order on 
application—Revision. Sec C. P. Code, O. 21, 
R. 89. 17 Pat.L.T. 940 (F.B ). 

--S 115— Jurisdiction—Exercise of jurisdic¬ 
tion not vested—Appellate Court reversing finding 
of fact arrived at in another suit. 

Where in a suit by an assignee of a creditor 
against the debtor a simple money decree is pass¬ 
ed against debtor in spite of his plea of payment 
but he does not appeal against it, the appellate 
Court in a separate suit by the debtor cannot re¬ 
consider the finding as to payment an l give a 
finding that payment was made and cannot pass 
a declaratory decree in favour of the debtor 
particularly when there is no credible evidence to 
support such finding. If such finding is given, 
the appellate Court assumes jurisdiction not 
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“vested in it by law and revision is competent. 
{Middleton, J.C . ) Amolak Ram v. Mahomf.d 
Ali. 164 I.C. 856=9 R. Pesh. 29=A.I.R. 1936 
Pesh. 176. 

-S. 115 — Jurisdiction — Existence—Decision 

as to — Revision. 

Where the lower Court itself has to determine 
whether it has jurisdiction or not to try the case, 
and it exercises its discretion wrongly and pro¬ 
ceeds to try the case, the High Court has power 
to interfere in revision. ( Pollock , J.) National 
Petroleum Co., Ltd., Bombay v. Meghraj Ram- 
karanji Golcha. 174 I C. 582=10 R.N. 406= 
-20 N.L.J. 247=A I.R. 1937 Nag. 334. 

-—S. 115—Jurisdiction —Failure to exercise— 

Application to set aside sale under O. 21, R. 90, by 
attaching creditor—Rejection on the ground of 
non-compliance with O. 21, R. 54 (2)—Revision. 
See C. P. Code, O. 21, R. 90. 63 C L. J. 560. 

*-S. 115 — Jurisdiction — Failure to exercise — 

•Court declining jurisdiction wrongly — Revision. 

Where the orders of the lower Court amounted 
to refusing to try the case and to exercise a 
jurisdiction that is vested in it, the High Court 
has power to interfere under Cl. (b) of S- 115, C. 
'P. Code. ( Pollock , /.) Mt. Kanij Johra v. 
Raja Hussain. I.L.R. (1937) Nag. 97=167 

I. C. 700=9 R.N. 201=A.I.R. 1937 Nag. 39. 

- S 115— Jurisdiction—Failure to exercise — 

Material irregularity—Lower appellate Court not 
dealing zvith points raised — Revision. 

It is the duty of an appellate Court to properly 
dispose of an appeal and this necessarily involves 
dealing with the points raised by the appellant 
and looking into the record, so far as may be 
necessary, after making an effort to understand 
and appreciate the appellant’s case. Where the 
appellate Court fails to do so, its failure in these 
respects means either that there was no more 
than a colourable exercise of jurisdiction by it or 
that it acted with material irregularity and in 
either event the High Court has power to inter¬ 
fere in revision. ( Dhavle , J.) Maheshwari 
Prashad Bhagat v. Mahadev Roy. 182 I.C. 708 
=5 B.R. 814=12 R P. 57=A.I.R. 1939 Pat. 216. 
— ■ S. 115—Jurisdiction—Failure to exercise— 

• Refusal to enquire claim under O. 21, R. 58. See 
•C. P. Code, O. 21, R. 58—Enquiry. 1938 A.M.L. 

J. 23 . 

-- S. 115—Jurisdiction—Failure to exercise 

—Refusal to order rateable distribution—Inter¬ 
ference. See C. P. Code, Ss. 73 and 115. 177 
I.C. 269. 

-S 115 — Jurisdiction—Failure to exercise — 

Trial Court granting alternative relief—Appellate 
Court dismissing appeal without going into ques¬ 
tion of right of plaintiff to primary relief — Revi¬ 
sion. 

Where the plaintiff asks for an alternative 
relief, ‘ in case of failure” (ba surat digar) of the 
primary relief and the alternative relief is granted 
by the trial Court, primary relief being refused, 
and the appellate Court dismisses the appeal by 
the plaintiff without going into the question 
whether the plaintiff is entitled to the primary 
relief on the ground that it is not necessary as the 
alternative relief is granted, it amounts to failure 
on the part of the appellate Court to exercise 
jurisdiction vested in it and the plaintiff is en¬ 
titled to come up in revision. 4 P.R. 1915 and 
A.IJL 1924 Cal. 445, Dist. ( Middleton , J.C.) I 


C. P. CODE (1908), S. 115. 

Amardas v. Taus. 162 I.C. 658=8 R. Pesh. 201 
=A.I.R. 1936 Pesh. 38. 

-S. 115— Jurisdiction—Failure to exercise — 

Wrong view of law — Interference. 

Where the lower Court by a misunderstanding 
of the legal position and by a wrong interpreta¬ 
tion of law fails to exercise its proper jurisdic¬ 
tion, the High Court will interfere in revision. 
(Varma, J.) Paryag v Chandrachur. 179 I C 
845=11 RP. 416=1939 P.W.N. 50=5 B R. 304 
=A I.R. 1939 Pat. 263. 

-S. 115— Jurisdiction-Illegal exercise of — 

Lower Court giving to litigant benefit of contract 
to which he was not party. 

There must be some limit to the latitude to be 
given to the principle that a Judge has jurisdic¬ 
tion to come to a wrong decision as well as to a 
right one. It is not possible to stretch the princi¬ 
ple to the extent of holding that it precludes the 
High Court from interfering in a case where a 
Judge has given a litigant the benefit of a con¬ 
tract to which he has found that litigant was not 
a party. That is an illegal exercise of jurisdiction 
or at any rate a material irregularity. ( Panck - 
ridge, J.) Jogendranath Das v. Purshottam 
Shah. 41 C.W.N. 601. 

S. 115—Jurisdiction—Irregular exercise of 
—Application for commission — Pardanashin 
lady living beyond jurisdiction—Order refusing 
application and insisting an examination at place 
of Court—Revision. See C. P. Code, O. 26, Rr. 1 
and 4. A.I.R. 1937 Pat. 21. 

—-S. 115— Jurisdiction — Meaning of—Finding 

that party is not competent to sue—If a finding 
which affects Court's jurisdiction , 

S. 115 of the Code clearly refers in Cls. (a) and 
(.b) to jurisdiction, which means the jurisdiction 
of the Court and not the competence of any party 
to sue.^ A finding that a party is not competent 
to sue^is not therefore a finding affecting the 
Court’s jurisdiction. ( Blacker , J.) Lorinda 

Ram v. Bhawani Mal. 165 I.C. 278=9 R L 
235=38 P.L R. 315=A.I.R. 1936 Lah. 783. ' * 

-— S. 115— Jurisdiction — Non-exercise of — 

Refusal by Court to entertain defence which law 
allows defendant to raise—Interference in revi¬ 
sion. 

If the defendant has a defence which the law 
allows him to raise, and the Court refuses to 
entertain it, its action goes to the root of juris¬ 
diction, whatever the reasons given. It is a case 
of non-exercise of jurisdiction, and the High 

Court has power to interfere under S. 115, C. P. 

Code. ( Bose, J.) Ram Narayan 7;. Ramjiwan. 

I.L.R. (1937) Nag. 159=165 I.C. 926=9 RN 
100=A.I.R. 1937 Nag. 267. ’ * 


S. 11S—Jurisdiction—Order allowing rate¬ 
able distribution—Revision. 

The Court executing the decree has jurisdic¬ 
tion to decide the question of rateable distribu¬ 
tion as between rival decree-holders; and the 
High Court will not therefore interfere in revi¬ 
sion with an order allowing rateable distribution, 
as no question of jurisdiction is involved in the* 
matter. (Wort and Varma , //.) Debi Bux v. 
Rameshwar Prasad Narain Singh. 172 TP 

195=1937 P.W.N. 823=10 R.P. 305=18 Pat L 

T. 817=A.I.R. 1937 Pat. 651. ‘ 

— - -S. 115 —Jurisdiction—Order as to startinn 

point of limitation. 
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Ju isdiction is entirely independent of the 
manner of its exercise. The former involves the 
power to act at all, and is independent of the 
decision reached in the exercise of that power, 
llie latter is confined to the authority to act in 

!vt P r ar ? ,ar way in which the Court does act. 

nn i r^ her J fo ^ e ’ what the Court has done is 
dec,de the Starting point of limitation, it 

ver .y Power to do so and such an order is 
not revisable. (Vivian Bose , /.) Devidas v 

LL.R ( i9 36 ) Nag. 73=164 I.c! 
848—9 R.N. 36=A.I.R. 1936 Nag. 157. 

~S. 115— Jurisdiction—Order dcclarinq her- 
Tc\-jtU$ l rt- W1< ? er S ‘ 36 ’ Ugal Practitioners 

<ict Jurisdiction to revise — Cr.P.Cude S 439 _ 

Government of India Act (1935), . 9 . 224 (2) ' 

^ egaI Pract,ti °ners Act confers a 
nsd .l ctl0n ° n Subordinate Courts, and 
“, Ch a . s tb f attendance in Court is an im- 
J valuab, r e CIV1 , 1 .right of a citizen, it cannot 

fl ^ 4 1 . _ 1. . m ^ if its juris- 

diction has been exercised either ille B ally or with 

. r r re 5 U ar ‘M’' Consequently an order of 
, Judge under S - 36 declaring a person 
p tout Is capable of being revised by the 

High Court uncler S. 115, C. P. Code. The Dis- 

T D dge .' n maklng . the order under S.36 of the 
„ * g ?' Pra S l f°ners Act is acting as a Court and 
ItPpJfr a ^ a din'nistrative capacity, and his order 

rvfdp s ™'- ,hln tlle sc °P e of S. 115, c. p. 

r!n!; • T t' S revlslonal Jurisdiction of the High 

ciuiraVtp' h ° wer 1 necessarily of an exceptional 

fnrth» ' a " dca n not be invoked except in 
furtherance of justice. S. 439 of the Cr. P. Code 

, ’ application to the case, and the order can- 

order^T7r Sed U 1 der s ,ha f section - Nor can the 
Art nf io« M Sed U " der tl,e Government of India 
'thrrL,’ by . reaso 7 n ?. f sub-cl. (2) to S. 224 of 

^ ent c° f Ind,a Act of 193S - (Abdur 

Mad MU-17 rc - 1L R - 1938 

177 Tr 8 f« 47 ,, L ^„ 578 = 1938 M.W.N. 426= 
J'' 1 C. 456=1 1 R.M. 334=A I R 1938 Mad 
634=0938) 2 M.L.J. 100. 

" 'S- US—Jurisdiction - 

appeal under O. 41, R. 10 (2)- 

fo9 C ° DE ' °' 41, K * 10 A.I.R: 1936 Rang! 

r- S - Jurisdiction—Refusal to exercise 
Acting illegally and with material irregularity 
ransteree of property pending sale in execu¬ 
tion under mortgage decree—Order by Collector 
on application by transferee under S. 4, U. P. 
Encumbered Estates Act-Case forwarded to 
special Judge—Applicaiion by transferee for 
tay of execution Refusal by executing Court— 

T7c^ S J° n T Col ? p S tcncy - See U.P. Encumbered 
Estates Act, S. 7. 1937 A.W.R. 778. 

.. -Jurisdiction—Refusal to exercise — 

Application for scaling down debt under Madras 
Agriculturists Relief Act. rejection on the ground 
mat applicant not competent to apply—Revision- 

An order of a Court rejecting an application 

under the Madras Agriculturists’ Relief Act on 

the ground that the applicant is not competent to 
a pply for the benefits of the Act is in effect a 
refusal to exercise the jurisdiction invoked by the 
applicant, and the High Court will interfere in 

such a case under S. 115, C. P. Code. ( Wads - 
«.c forth, J.) Sooryanarayana v. Ramamma. 52 


Order dismissing 
Revision. See C. 


C. P. CODE (1908), S. 115. 

L.W. 301 = 1940 M.W.N. 831 = (1940) 2 M.L.J. 
291. 

S. 115 Jurisdiction—Refusal to exercise 

‘Application to set aside sale in execution— 
Prayer for permission to give landed property as 
security instead of cash deposit—Refusal with¬ 
out fixing amount of security and without apply¬ 
ing mind to the case—Revision—Interference.. 
See C P . Code, O- 21, R. 90 (1) (Patna Amend¬ 
ment). Proviso (1) (b). 17 Pat. 107 

- '—U5-— Jurisdiction—Refusal to exercise — 

Court declining to further proceed zvith execution 
on wrong view of law — Revision—Interf erence. 

If a Court, taking a wrong view of the law, 
assumes jurisdiction or declines to exercise 
jurisdiction, it is a matter for interference under 
S. 115, C. P. Code. Where a Court refuses to- 
proceed further with a pending application for 
execution, erroneously holding on a wrong view 
of the law, that it has no jurisdiction to deal with 
it, and dismisses the same, it acts illegally in 
declining to exercise its jurisdiction byrefusing 
to proceed further; and its order is liable to 
revision by the High Court under S. 115, C. P. 
Code. {Burn and Venkataramana Rao , JJ.) 
Ivrishnan v. Narayanan Nayar. 182 I.C. 515 
=12 R.M. 101 = 1938 M.W.N. 330=47 LW 
786=A.I.R. 1938 Mad. 555=(1938) 1 M.L.J. 
715. 

-S. 115— Jurisdiction—Refusal to exercise — 

Order erroneously rejecting reference under S. 18 
of Land Acquisition Act as incompetent . 

An order of a District Judge rejecting a refe¬ 
rence made under S. 18 of the Land Acquisition 
Act in the erroneous view that the party at whose 
instance the reference was made was not entitled 
to demand a reference, is open to revision under 
S. 115, C. P. Code. (Mukhcriea and Roxburgh h 
JJ.) Comilla Electric Supply. Ltd. v. East 
Bengal Bank, Ltd. I.L.R. (1939) 2 Cal. 401= 
43 C. W. N. 973=186 I. C. 17=12 R.C. 424= 
A.I.R. 1939 Cal 669. 

-- S. 115—Jurisdiction—Wrong exercise of— 

Erroneous decision on valuation of suit—Inter¬ 
ference. See Court-Fees Act, S. 7 (iv) (c). 42 
C.W.N. 192. 

Leave to sue. 

- - S. 115— Leave to sue—If revisable. 

An order allowing a person to sue as a pauper 
is revisable if it otherwise fulfils the provisions 
of S. 115. (Bose, J.) Krishna Kumar v. 
Radhelal. I.L.R. (1940) Nag. 463=175 I. C. 
107=10 R.N. 433=A.I.R. 1938 Nag. 210. 

- S. 115— Leave to sue in forma piuperis— 

Order granting — Revision — Grounds. 

Where in an application under O. 33, R. 1» C. P. 
Code, the lower Court in deciding the question as 
to whether a cause of action is disclosed as re¬ 
quired by cl. (d) of R. 5 of O. 33, does commit an 
irregularity in relying on a statement made by the 
defendant contesting the application and in fact 
in permitting him to be cross-examined with a 
view to elicit such an admission, that would not 
be a sufficient ground for setting aside in revision 
an order granting leave to sue in forma pauperis 
where apart from the admission of the defendant 
there was in fact sufficient material in the plain¬ 
tiff’s allegations to justify the lower Court in 
coming to the conclusion that it did. ( Hamilton 
and Yorke , JJ.) Durga Prasad v. Gur Dularey. 
14 Luck, 116=175 I.C. 63=1938 O.A. 487=193* 
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O.WN. 561=1938 O.L.R. 265=10 R.O. 301= 
A.I R. 1938 Oudh 146. 

———S. 115— Leave to sue as a pauper—Refusal 
— Revision. 

In the case of an application for leave to sue as 
a pauper, a Court has jurisdiction either to allow 
or disallow it and when once it has exercised its 
jurisdiction and decided whether rightly or 
wrongly, there can be no revision under S. 115, 
C. P. Code. (Zia-ul Hasan and Hamilton, JJ.) 
Badri Nath v. Ramchandra. 14 Luck 442= 
179 I.C 1001 = 1939 O.A. 231 = 11 R.O. 219= 
1939 O.L.R. 110=1939 O.W.N. 193=A.I.R. 1939 

Oudh ^129.^ 

~ S. 115— Leave to sue in forma pauperis— 
When revisahle. 


An order on an application for permission to 
su tin forma pauperis is not revisable by the 
High Court unless there has been an exercise of 
jurisdiction not vested by law, or failure to 
exercise a jurisdiction so vested or an exercise of 
jurisdiction illegally or with material irregularity 
in the sense in which the words “illegally or with 
material irregularity” have been construed by 
past decisions of the Chief Court of Oudh and 
of their Lordships of the Privy Council. 
( Thomas , C.J , Zia-ul-Hasan and Hamilton, JJ.) 
Sundar Bharthi v. Trust Mandir Nageshar 
Nath. 1940 O W.N. 259=186 I C. 381 = 12 R 
O. 306=1940 A.W.R. (C.C.) 133=1940 O.A 
239=1940 O.L.R. 118=A.I.R. 1940 Oudh 148 
(F.B.). 

-S. 115 and O. 33, R. 1 — L eave to sue as 

pauper—Order on application—Revision if lies 
and when can succeed - Decision that there was 
no cause of action — Revision , f lies. 

There could be a revision against an order on 
an application for leave to sue in forma pauperis 
but for it to succeed, there must be an exercise 
of jurisdiction not vested by law or a failure to 
exercise a jurisdiction vested by law or an 
exercise of jurisdiction illegally or with material 
irregularity, which depends on the facts of each 
case. Where a Court has refused to grant leave 
on the ground that the plaint did not disclose a 
cause of action, it is a decision on a question or 
point of law and it is not a ground on which a 
revision would lie. ( Thomas, CJ. and Hamilton , 
/.) Kanhaiya Lal v. Bisheshwar Nath. 189 
I.C. 224=1940 OWN. 626=1940 O.A. 501^= 
1940 A.W.R. (C.C.) 259=1940 O.L.R. 416=A.I. 
R. 1940 Oudh 353. 


Limitation. 

- S. 115—Limitation—Decision on point of— 

Revision. See Scope, infra. A.I.R. 1936 Nag. 
157. 

-S. 115 —Limitation—Erroneous decision on 

point of law—Wrong decision on question of 
limitation—Interference—Power of High Court 
—Provincial Small Cause Courts Act, S. 25— 
Distinction. See Provincial Small Cause 
Courts Act, S. 25. 1936 A.M.L.J. 68. 

-- S. 115— Limitation — Filing of revision — 

Practice of Rangoon High Court. 

It is a rule of practice in Rangoon High Court 
that revisions may be filed at any time within 90 
days of the date of the decree sought to be 
revised, and the applicant is entitled to untilize 
that rule of practice to the full. ( Dunkley , /.) Daw 

Poz/. U Po Hmyin. 1940 Rang.L R. 237=187 
I.C. 875=12 R.R. 345=A.I.R. 1940 Rang. 91. 
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- S 115— Limitation—Order without adjudi¬ 
cating on question of limitation—Interference. 

High Court can interfere in revision in a case 
which is on the face of it time-barred and where 
the lower Court has made an order without 
adjudicating on the question of limitation. A.I.R, 
1916 Cal. 651, Rel. on. ( Roberts , C J. and Sharpe y 
J.) Chattal Trading Co. Ltd. v. Babu Mahim 
Chandra. 176 I.C. 134=11 R.R. 31 (1)=A.I. 
R. 1938 Rang. 87. 

S. 115— Limitation — P ractice—Application 
beyond three months—When entertainable. 

While ordinarily it is the practice of Courts 
not to entertain revision applications preferred 
more than three months after the order appealed 
against, in suitable cases this practice should not 
be rigorously enforced. (Weston.) Mangi Lal 
v. GopiNath. 1937 A.M.L.J 107. 

Locus Standi. 

- S. 115 —Locus standi to apply under — One 

of many decree-holders applying for stay of execu¬ 
tion — Dismissal — Judgment-debtor , if can seek to 
revise that order. 


ior 


vvnere one 01 many decree-holders applies ™ 
stay of execution proceedings against the judg¬ 
ment-debtor, and it is not granted, the person 
aggrieved by such an order is that decree-holder 
and if he does not choose to agitate it further 
the judgment-debtor has no locus standi to prefer 
a r ev * s i° n under S. 115 against that order. 
( Wort, A C.J. and Manohar Lal, J .) Vasistha 
Narain Sinch v. Kandhai Lal Durga Prasad. 
177 I.C 138=4 B R. 793=11 R P. 129. 


Material Irregularity. 

- S. 115— Material irregularity—Application 
for leave to appeal in forma pauperis— Order 
rejecting it on Munsiff’s report without hearing 
applicant — Revision. 

Where on an application for leave to appeal in 
forma pauperis the District Judge directs the 
M unsif to make an enquiry and on his report 
that the applicant is not a pauper rejects the 
application without hearing the applicant, he acts 
in the exercise of his jurisdiction with material 
irregularity and the order passed by him cannot,, 
therefore, be supported. Although the applicant 
has appeared before the Munsiff, he is entitled to 
show to the Judge that the report of the Munsiff 
is wrong. (Fazl Ali, J.) Ram I anam M ahto v. 
Bendhyachal Kuer. 6 B.R. 300=186 I.C. 170 
= 12 R.P. 455=A.I.R. 1940 Pat. 263. 

" S- US—Material irregularit>—Application 
for leave to sue as pauper—Death of applicant— 
Application by heir to continue—Refusal—Revi¬ 
sion. See C. P. Code, O. 33, R. 1. A. I. R. 1936 
Pat. 591. 

-S 115— Material irregularity — Application 

under S. 30, U.P. Agriculturists' Relief Act — 
Order on — Revision—Competency — Failure to 
consider material provisions of lazv—If justifies 
revision. 


Where a Court in an application under S. 30' 
of the U. P. Agriculturists’ Relief Act fails to 
apply its mind to all the mandatory provisions of 
the law, it acts with material irregularity in the 
exercise of its jurisdiction and a revision petition 
would lie to the High Court. .But if the Court 
merely decides the case wrongly no application in 
revision would lie. (Sulaiman, C.J., Thom and. 
Bennet, JJ.) Raghubir Singh v. Mulchand, 
I.L.R. 1937 All. 805=1937 A.W.R. 710=1937 A 
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L.J 671 = 170 I.C. 567=1937 A. L. R. 741=1937 
R.D. 428=10 R A. 175=A.I. R. 1937 All. 598 
<E B.). 

- S. 115— Material irregularity — Conclusions 

based on surmises. 

A Court acts with material irregularity in 
basing its conclusions on surmises for which there 
is no justification from the evidence on the 
record. ( Srivaslava and Nanavutty, JJ.) Sabiha 
Khatun v. Anwarul Hasan. 1936 O.W N. 
237. 

— — 1 —S. 115— Material irregularity — Discre¬ 
tionary order—Refusal to issue commission under 
(J. 26, R. 4, to examine witness living more than 
200 miles from Court house — Revision — Inter¬ 
ference ,. 

Where a witness cited by a party to the suit is 
a public servant in Government employ and serv¬ 
ing at a place more than 200 miles from the 
Court where the suit is pending, O. 16, R. 19, C. 
P. Code, is a bar to the Court obtaining the 
presence of the witness by summoning. In such 
a case, the Court should exercise its discretion 
by issuing a commission to examine that witness 
under O. 26, R. 4, C. P. Code, especially when the 
witness is an important witness though he may 
be the husband of a party to the suit. If the 
Court in such a case refuses a commission, it 
acts with material irregularity and the High 
Court will interfere in revision under S. 115, 
C. P. Code. ( Agarwala and Rowland, 77.) 
.Zohada Blgum Saheba v. Haji Dawood Ayub. 
189 I C. 463=6 B R 840=21 Pat.L.T. 197=A I. 
R. 1940 Pat. 437. 

-S. 115 —Material irregularity—Dismissal of 

pauper application as barred by S . 47, C. P. Code 
—Irregular use of information regarding execu¬ 
tion proceedings — Revision. 

Where the Court, to which an application under 
O. 33, R. 1 for leave to sue in forma pauperis is 
presented, dismisses the application although 
satisfied that the applicants are paupers, holding 
that the suit is not maintainable in view of the 
provisions of S. 47, and where in coming to this 
conclusion, it not only refers to certain proceed¬ 
ings mentioned in the proposed plaint but makes 
use of the information obtained therefrom, the 
use of such information is irregular and it 
amounts to a material irregularity in the conduct 
of the proceedings in the lower Court which 
vitiates the order passed therein. 

Per Mackney, J .— Where the execution proceed¬ 
ings have been referred in the plaint, the Court 
may be entitled to look at these proceedings, but 
on looking into them, the Court can only discover 
what defence is likely to be used; it cannot at 
that stage, consider the validity of that defence. 
(Mya Du and Mackney, 77.) Karim v. 
Kyauktaga Grant Ltd. 178 I. C 896=11 R.R. 
286=A.I.R 1938 Rang. 453. 

-S. 115 —Material irregularity—Execution 

sale—Court committing mistakes which result in 
substantial injury — Interference. 

Where in execution proceedings for the sa*e of 
property there has been misunderstanding as 
regards the legal position and the Courts commit 
serious mistakes^ in ignoring many important 
factors in connection with the property put up 
for sale, and are largely carried away by the fact 
that there is no substantial injury but where the 
various material irregularities in fact cause sub- 
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stantial injuries, the irregularities must be 
deemed to have resulted in miscarriage of justice 
and High Court can in such case interfere by way 
of revision. ( Mir Ahmad, 7.) Bundhelkhand 
Cycle and Motor Agency v. People's Bank of 
Northern India, Ltd. 181 I. C. 542=11 R. 
Pesh 70=A I.R. 1939 Pesh. 9. 

- S. 115— Material irregularity —Ex parte 

decree—Order setting aside on insufficient grounds 
— Revision — Interference. 

The applicant sued for a declaration that she 
was validly divorced from her husband. The dis¬ 
pute was referred to arbitration and extension of 
time was granted until certain date. On that date 
applicant was present through her pleader but the 
defendant was not present and the reference was 
superseded. The case was fixed for hearing for 
a certain date. Again the defendant was not pre¬ 
sent and an ex parte decree was passed. The 
defendant applied to have the ex parte decree set 
aside alleging various grounds for his non-appea¬ 
rance. The Judge before whom the case then 
came allowed the application and set aside the 
ex parte decree on the ground that his predecessor 
made no order that the suit was to be put down 
for ex parte hearing. 

Held, that the Judge acted with material irre¬ 
gularity in setting aside the ex parte decree. 
(Davis, J. C. and Lobo. J.) Zenab v. Mahomed 
Haji Allahdino 32 S L.R. 703=174 I.C. 572= 
10 R S. 264=A I R. 1938 Sind 76. 

- S. 115— Material irregularity—Failure by 

appellate Court to notice important ground of 
appeal. 

An appellate Court failing to notice an impor¬ 
tant ground of appeal when dealing with the 
appeal, commits a meterial irregularity in the 
exercise of jurisdiction vested in it as an appel¬ 
late Court, and orders passed by it in appeal are 
liable to interference on the revision side. (Jlfir 
Ahmad, A.J.C .) Bundhelkhand Motor and 
Cycle Agency v. People’s Bank of Northern 
India, Ltd., Lahore. 162 I.C. 416=8 R. Pesh. 
197=A.I.R. 1936 Pesh. 97. 

- S. 115— Material irregularity—Grant of 

temporary injunction under O. 39, R. 1—Revision 
—Interference. See C. P. Code, O. 39, R. 1. 1939 
M.W.N. 621. 

- S. 115— Material irregularity — Lower 

Court decreeing suit on case inconsistent with 
pleadings. 

Where the lower CouTt decrees the suit on a 
case which is not to be found in the pleadings and 
is inconsistent therewith, it acts illegally in the 
exercise of its jurisdiction and with material 
irregularity. ( Dunklcv . 7.) Muti’SWAMY v. 
Kayamboo Konar. 14 Rang. 511=163 I.C. 668 
=9 R.R. 45=A.I.R. 1936 Rang. 235. 

- S. 115— Material irregularity—Misreading 

evidence. 

If the lower Court, misreads the evidence on 
record and failing to take notice of a vital fact 
appearing therein, comes to an erroneous conclu¬ 
sion, it would be deemed to have acted with 
material irregularity and its decision is open to 
revision by the High Court. {Mackney, 70 
Dwarika z/ Bhagawati. 186 I.C. 530=12 R.R. 
270=A I.R. 1939 Rang. 413. 

-S. 115—Material irregularity—Objection 

that pleader engaged by opposite party should 
not be allowed to appear—Objection accepted 
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in lower Court—Interference. See C P Code, 
S. 151. A.I R. 1938 Rang. 241. 

— S. 115 Material irregularity—Omission to 
consider oral evidence. 

., A lovver appellate Court acts with material 
irregularity in the exercise of its jurisdiction in 
not considering the oral evidence produced by 
parties ( Bhide . /.) Des Raj v Ladha Ram. 
172 I.C. 752=10 R.L. 366=39 P.L.R 499 (2). 

- S. 115 Material irregularity—Omission to 
refer to material evidence. 

A Court acts with material irregularity in the 
exercise of its jurisdiction if it arrives at a find¬ 
ing without reference to unequivocal evidence on 
record. ( Addison , J.) Jubliee Chamber of Com¬ 
merce, Ltd.. Rawalpindi v. Lala Amrit Shah. 
42 P.L.R. 48=A.I.R. 1940 Lah 180. 
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' S. H5 —Material irregularity—Omission to 
write judgment in accordance with law. 

I* obligatory on Court to record a proper 
judgment complying with the requirements of 
law even in dismissing an appeal under O. 41, R. 
11, C. P. Code. Where the appellate Court simply 
-dismisses the appeal with the remark that there 
was ample material to support the order passed 
by the trial Court, its order is liable to be set 
aside in revision. {Bhide, /.) Mohammad Arif 
} ohamm A d Ishaq. 168 I.C. 688=9 R.L. 664 
=38 P.L.R. 431=A.I.R. 1937 Lah. 352. 

■ S. 115 —Material irregularity — Pre-emption 
SU l[ 7 TCourt importing irrelevant considerations. 

„ Where in a pre emption suit the lower Courts 
import .irrelevant considerations into the 
'discussion of evidence and refuse to give 
the vendee the full sum proved to have been paid, 
merely because those considerations raise suspi¬ 
cions in the minds with regard to genuineness of 

7^- pn f, e pai , (I ’ lt commits a material irregularity. 
(Mir ^4.7 C.) Ali Akbar v. Multan. 160 

I. C. 452=8 R. Pesh. U6=A.I.R. 1936 Pesh. 12. 

" 7.®' \^~-Material irregularity—Reference 

.to arbitration by next friend of minor plaintiff — 

Failure to conform to 0.32,R. 7—Revision—In- 
terference. 

A Court which does not follow the provisions 
'Of O. 32, R. 7, C. P. Code, in a matter of a refer- 
•ence to arbitration by the next friend of a minor 
plaintiff exercises its jurisdiction with material 
.irregularity, and the High Court can and will in¬ 
terfere in revision under S. 115, C- P. Code, even 
though the question of jurisdiction was not rais¬ 
ed in the Court below. {Davis, J.C . and Weston, 

J. ) Loung Tahir v. Ramsingh Takhatram. I. 
JL.R. (1940) Kar. 327. 

—-S. 115— Material' irregularity—Refusal to 

give relief under Agriculturists' Relief Act- 
Revision. 

A Court acts with material irregularity in 
refusing to give an applicant the benefits and 
relief to which he is entitled under the Agricul¬ 
turists* Relief Act. The High Court in such a 
case will interfere in revision. {Thom, J.) 
Narain Singh v. Ranke Behari Lal. I.L.R 
1937 All. 943=172 I C. 224=10 R.A. 386=1937 
All.L.R. 974=1937 R.D 489=1937 A L. J. 842= 
1937 A.W.R 849=A.I.R, 1937 All. 753. 

--S. 115 —Material irregularity—Refusal to 

&tay trial of suit pending decision of Special Judge 

under U, P. Encumbered Estates Act—If revi - 
sable . 
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S. 115, C. P. Code, gives the Chief Court a dis¬ 
cretion to make such order in the case as it thinks 
ht where it is of opinion that the Subordinate 
Court has acted in the exercise of its jurisdiction 
illegally or with material irregularity. Where an 
ordinary Civil Court finds that its jurisdiction to 
proceed with the trial of a suit is temporarily 
ousted by the provisions of the U. P. Encumbered 

• u tC i? ^ Ct * ancl Jt eJects nonetheless to proceed 
with the hearing of the suit, it acts with material 
irregularity and its order is revisable. {Yorke and 
Radha Krishna, JJ .) M. Mohammad Intisham 
t ^ Prasad. 1940 O.L.R. 259=187 

?^r 835_ ri 2 R O,401 ~ 1940 OA 521 = 1940 0 

194 cf O udh 342 94 ° AWR ’ (C C) 284 =A.I. R ; 

, S ' 11 At Material irregularity—Suit on 
mo f' t 9 a g e —-Add i t i °n of new party and new issue 
—Uraer dissallowing question on new issue and 
striking off party added — Revision. 

In a suit brought on a mortgage executed by a 
lather, his son was added as a defendant along 
with the father. After the son was added 
as a party, an issue was framed whether the 
mortgaged property was the self-acquired pro- 
perty of the father or the property of joint 
family. The trial Court however disallowed the 
question put on behalf of the defence whether 
the mortgaged property was the self-acquired 
property of the father or the property of the 
joint family and removed the name of the son 
from the category of the defendant on the imagi¬ 
nary ground of inconvenience and hardship. 

Held, that the Court acted with material irre¬ 
gularity in disallowing the question and fur¬ 
ther, striking off the party, and hence his order 
was revisable under S. 115. {Dhavle, J.) Durga 
°utt Jha v. Asharifilal Mahtha. 180 I.C. 203 
=5 B.R. 362=11 R P 475=A.I.R. 1939 Pat. 74. 

“ 7" s - 115 —Material irregularity—Throwing 

burden of proof on wrong party in disregard of 
statute Revision Interference with order fram¬ 
ing issues. 

Where a statute specifically puts the burden of 
proof upon a certain party, the Court in placing 
the burden of proof the other way is acting with 

material irregularity in the exercise of its juris- 

diction, and the High Court may in a proper case 
interfere in revision to set right an issue framed 
in such a manner as to disregard the statutory 
provision regarding burden of proof. To disre¬ 
gard the direction of the statute with regard to 
burden of proof is a perverse decision and cons- 

frOI V. he rule of Procedure. 

(Mokett , /.) Varisa Muhammad Rowthfr v 

Marungapuri Estate. 1939 M WN 395—A T 
R. 1939 Mad. 644=(1939, 1 M.L.J. 334 

S. 115 —Material irregularity—What is. 

. U . x j. a material irregularity in the exercise of 
jurisdiction, if the Court holds that the defen¬ 
dant has admitted a certain claim of the plaintiff 
when the defendant has not done any such thing* 
it is also a material irregularity to hold an item 
proved which the trial-Court has held not proved 
without stating on what evidence the appellate 
Court rehes for the proof of the item. {Dalib 
Singh, J.) Abbas Tea Company v. Ishar Da<T 
41 P.L.R. 492=A.I.R. 1939 Lah. 470. * 

Miscellaneous proceedings. 

-S. 115—Miscellaneous proceedings-_AnnJ 

late order under S. 45, U. P. Encumbered Estates 
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Act—Revision, if lies. See U. P. Encumbered 
Estates Act, S. 45 (5). 1940 O.A. 468 (FB.). 

-S. 115—Miscellaneous proceedings—Orders 

under S. 3, Charitable and Religious Trusts Act— 
if revisable. See Charitable and Religious 
Trusts Act, S. 3. 1938 O.W.N. 1054. 

New case. 

-S. 115—.Yew case — Execution of instalment 

decree—Application based on default clause — 
New case that it relates to unpaid instalments 
within three years—If can be entertained in revi¬ 
sion. 

Where in an application for execution of an 
instalment decree filed beyond three years from 
the date of the first default, the decree-holder 
bases his cause of action on the default clause in 
the decree and wants to save limitation by certain 
payments made by the judgment-debtor which he 
fails to prove he cannot set up in revision a new 
case that his application is for realisation of the 
unpaid instalments within three years from the 
date of his application. ( Bartley and Nasim Alt. 

J /•) K. C. Mukerjf.e v. Jogia Loharin. 42 C, 
W.N. 437. 

New issue. 

-S. 115— New issue — Framing of new issue 

— Practice. 

Where in revision the petitioner urged that a 
new issue which was already covered by the 
issues under consideration should be framed. 

Held, that petitioner could not be granted a 
further opportunity of doing that which with 
common care and attention he must have known 
he had to do from the start. ( Middleton , J.C.) 
Elahi Bakhsh v. Yakub. 164 I.C. 189=9 R 
Pesh. 9 (2)=A.I.R. 1936 Pesh. 157. 

New plea. 

-—S. 115— New plea—Interference — Practice. 

It is not the practice to interfere in revision on 
a point not raised or argued in the lower Court 

(Puranik, /.)* Bulakhidas v. Murlidhar. 1940 
N.L.J. 340. 

-S 115 — New plea — Question of jurisdiction. 

A question of jurisdiction can be raided even 
on revision. (Mir Ahmad , A J.C.) Bundiiel- 
khand Motor and Cycle Agency v. People's 
Bank of Northern India, Ltd., Lahore. 162 I. 
C.416=8 R. Pesh. 197=A.I.R.1936 Pesh. 97. 

Orders. 

-S. 115—Order granting discharge to 

guardian—If revisable. See Guardian and 
Wards Act, S. 41 (3) and (4). (1938) M W.N. 
188 (FB.). 

-S. WS-^Order rejecting review application 

— Revision. 

An order of Court rejecting an application 
under O. 47, R. 1, C. P. Code, after considering 
the grounds of review is not open to revision. 
( Wazir , J.) Hash mat Ah v. Isher Dass. 40 P. 
L.R.J. & K. 31. 

-S. 115—Order returning appeal for pre¬ 
sentation in proper Court—Revision. See C. P. 
Code, O 43, R. 1 and S. 115. 42 P.L.R. 364. 

-S. 115—Order of Revenue officer under 

S. 26-G (6) of Bengal Tenancy Act—If revisable 
by High Court under S. 115, C. P. Code. See 
Bengal Tenancy Act, S. 26-G (6). 44 C.W.N. 

191 . 
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-S. 115—Order under O. 41, R. 6 (2) —Revi¬ 
sion. See C. P. Code, 0.41, R. 6 (2). 44 C.W. 
N. 701. 

Other remedy open 

-S. 115— Other remedy — Appeal competent 

— Revision — Interference. 

It is the practice of the High Court to refrain 
from dealing with a matter in revision where a 
definite remedy is provided to the parties in the 
form of an appeal. ( Fazl Ali and Meredith. J J.) 
Hridaynath Singh v. Lohar Singh. 187 I.C. 
838=6 B.R. 558=12 R.P. 646=21 P.L.T. 629. 

-S. 115—Oilier remedy open—Appealable 

order—Revision—Competency. See C. P. Code, 
Ss. 2 (2). 115 and 144. A.I.R. 1936 Cal 812 

-S 115—Other remedy—Appealable order 

not appealed against—Revision—Order under 
Ss. 144 and 151—If open to revision. See C. P. 
Code, Ss 144 and 151. 19 Pat.L.T. 118. 

-S. 115— Other remedy open — Appeal — 

Conditional decree in Pre-emption suit — Subse¬ 
quent order dismissing suit for default — Revision. 

A decree passed in a suit for pre-emption in 
favour of the plaintiff for possession of the land 
in dispute on payment of a certain amount to the 
vendee on or before a certain date failing which 
the suit is to stand dismissed, is no doubt a con¬ 
ditional decree. But it is complete in itself and 
fully disposes of the suit. An order subsequently 
pa^ed by the Court dismissing the suit for non- 
compliance with the terms of the decree cannot 
be treated as a decree against which an appeal 
could be preferred. Consequently a revision is 
competent against the subsequent order. (Tek 
Chand, J.) Sher Singh v. Durga Das. 41 P. L. 
R. 381 = A.I.R 1939 Lih 376. 

-S. 115— Other remedy open — Appeal com¬ 
petent — Revision — Interference— When justified. 

Though the High Court will not ordinarily 
interfere in revision when a remedy lies by way 
of appeal, the High Court will interfere if a 
defect of law and a grave wrong are manifest, 
for the High Court will not permit a case to pro¬ 
ceed on jurisdiction snatched, and having no 
basis or justification. (Davis, J. C. and Weston, 

J ) Mir Haji Ghulam Shah v. Khanchand. 
I.L.R. (1939) Kar. 330=182 I. C. 154=11 R S. 
250=A.I.R. 1939 Sind 137. 

-S. 115— Other remedy open—Appeal com¬ 
petent to Subordinate Court not availed of — 
Revision—Erroneous viczu of lazv leading to non- 
exercise of jurisdiction—Powers of revision. # 

Where a lower Court, by an erroneous decision 
on a point of law has refused to exercise a juris¬ 
diction which is vested in law, the case falls un¬ 
doubtedly under Cl (c) of S. 115. C. P. Code, if 
not under Cl. (b) ; and the High Court can inter¬ 
fere in revision. The revisional power under 
S 115 is a bar only when an appeal lies to the 
High Court itself. The fact that an appeal lies 
to a lower appellate Court will not take away the 
revisional powers of the High Court. (R. C. 
Mittcr, J.) Sashi Kanta Acharya Bahadur v. 
Nasirabad Loan Office Co 168 I.C. 849—9 R* 
C. 819=63 C.L.J. 105=A.I R. 1936 Cal 786. 
-S. 115— Other remedy open—Appeal com¬ 
petent to District Court but no appeal to High 
Court — Revision—Jurisdiction of High Court. 

The High Court has jurisdiction to entertain a. 
revision application under S. 115, C. P. Code, if 
no appeal lies to it; and it can interfere with the 
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order of the first Court if no appeal lies to the 
High Court, although an appeal might lie from 
the first Court to the District Court. ( Sulaiman , 
C.J. and Harries, /.) Babu Ram v. Manohar 
Lal. I.L.R (1938) All. 22=173 I.C. 157=10 R. 
A. 466=1938 A.L.R. 98=1937 A L.J 886=1938 
R.D. 84=1937 A.W.R. 986=A.I.R. 1938 All. 6. 

-S 115— Other remedy open — Appeal not 

availed of —Ex parte decree — Application to set 
side—Order declining—Failure to appeal-Revi- 
sion against order — Maintainability. 

A defendant who suffers an ex parte decree to 
be passed against him, and fails to appeal against 
an order refusing to set aside the ex parte decree 
under O. 9. R. 13, cannot thereafter invoke the 
revisional powers of the High Court to get the 
order declining to restore the suit set aside in 
revision. (Das and Rois, JJ.) Gobinda Koet v. 
Shiba Prosad Singh. 18 Pat.L.T. 374. 

-S. 115— Other remedy open —Ex parte 

decree—Revision against—Interference — u Case 
decided.” 

The High Court will not entertain a revision 
application against a decree which could come 
ibefore the High Court in second appeal. An ex 
parte decree passed by a Court which is subject 
to appeal and second appeal is not a decree which 
is subject to revision under S. 115, C.P Code. 
Such a case cannot be said to be a case which has 
been decided by any Court subordinate to the 
High Court and in which no appeal lies (Collister 
.and Bajpai, JJ.) A. H. Ghaznavi v. Gurcharan 
Singh. 172 I.C. 72=10 R.A. 369=1937 A11.L. 
3*. 932=1937 A.L.J. 831=1937 A.W.R. 726=A. 

I. R. 1937 All. 691. 

-S. 115— Other remedy open — Interference. 

Although there is no bar to the exercise of 
powers under S. 115, C. P. Code, yet the powers 
being discretionary the High Court should be 
reluctant to entertain an application for 
revision when the aggrieved party had 
a remedy by way of an appeal in the Subordinate 
Court which he failed to pursue. (lVazir,J.) 
Jumna v. Ahmed Joo. 40 P.L.R. J. &K 29. 

—S. 115— Other remedy open—Interference 
in revision. 

Where a petitioner in revision has another 
remedy open, it depends upon the facts of each 
particular case whether or not the High Court 
will interfere in revision on that ground (Varma, 

J. ) Paryag v. Chandrachur. 179 I.C 845=11 
R P. 416=1939 P.W.N. 50=5 B R. 304=A.I.R. 
1939 Pat. 263. 

■— S. 115— Other remedy open — Interference 
in revision—Practice 

There is no inflexible rule that the High Court 
will not interfere in revision when other remedy 
is open by way of suit. High Court even in such 
cases can interfere in revision to avoid multipli¬ 
city of litigation and hardship to the parties. 
(Tek Chand, J.) Mt. Bhagwanti^. Sant Singh. 
182 I.C. 560=12 R.L. 58=41 P.L.R 374=A.I.R. 
1939 Lah. 52. 

-S. 115— Other remedy open — Noninterfe¬ 
rence—Limits of rule. 

High Court will not interfere in revision where 
there is another remedy open to the party. But 
the other remedy which is open to the applicant 
in revision must be a certain and conclusive 
remedy allowed by law. ( Roberts , C.J. and 
Dunkley, /.) Maung Ahmin v. Maung Saung. 
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178 I.C. 789=11 R.R. 281=A.I.R. 1938 Rang 
360. 

^ ll ^°l her reme dy Order dismissing 

suit under 0.9, R. 8 — Revision. 

No revision lies against an order dismissing a 
suit under O, 9, R. 8, C. P. Code, as another 
remedy is open to the plaintiff by way of an appli¬ 
cation for restoration of the suit with an appeal 
against the order, if that application is dismissed. 
KBLecher , J.) Mahomed Shah v. Shib Dvat 
Singh. 41 P.L.R. 102. L 

T? J: 15 “ 0t . her remedy open—Order for 
rateable distribution under S. 73—Revision See 

C. P. Code, S. 47— Appeal. A.I.R. 1936 Pesh. 52. 

S. 115— Other remedy open — Order on ap¬ 
plication under O. 21, R. 100— Revision—Inter¬ 
ference. 

A revision petition will no doubt lie at the 
instance of a party aggrieved by an order on an 
application under O. 21, R. 100, C. P. Code. But 
the High Court will not interfere unless there are 
cogent reasons for such interference. The nor¬ 
mal remedy of a party aggrieved by such an order 
is by way of suit as laid down by O. 21, R. 103; 
and a suit is ordinarily as cheap as and more con¬ 
venient than a revision petition, besides being a 
more satisfactory way of adjudicating on the 
dispute as well as on points of law. When the 
applicant has not lost his remedy by way of suit 
by lapse of time, and when it will not work any 

I’h rd H h 'h h ‘!i n ’ ‘-^ e were dr ’ ven to file a suit, 
the High Court will not interfere in revision 

(Horwill, J , *• ESAVALU NAIDU V. JaYAGANA PATI 

Mudali. 167 I.C. 413=9 R M 449 m— iq-Ja ivi 

W - N - i 120 ,^ 44 k™- ^03=7AI.R 4 i 93 VMadh 94o! 

o. 115—Other remedy open—Order on 
claun Petition—Power of High Court to revise™ 
precluded by right of suit under O. 21 R 63 

CP. Code, O 21 , Rr. 58, 60 and 63 and S m 

1938 A.LJ 1118=A.I.R.’l939A11.117 15 ‘ 

remed y open-Order on 
claim petition — Revision. 

The High Court will not ordinarily interfere in 
revision with an order passed on a claim petition • 

but where the executing Court has not addressed 

itself properly to what it has to do in a claim 
petition, the High Court will interfere (Ven- 

kataramana Rao, J.) Voikaran v. Kothanda 
PANI PlLLAI. 1937 M.W.N. 320 (1). 

■ -S 1 , 15 ~ l Other remedy open—Order tailed 
in suit under S 9 of the Specific Relief Act-Revx- 
sion, if competent. ev% 

No revision is competent against an order dis¬ 
missing a suit brought under S. 9 of the Specific 
Relief Act, as the remedy by way of a regular 

suit is open to the plaintiff. ( Zia-ul-HasInJ ) 
-9 L R o' 271 - ' n ck 18=165 I-C. 908 

roof A°I R 71 r93 9 7 0udhT8?- 1228 = 1936 ° L R - 
S. 115 Other remedy open — Order reject¬ 
ing application for amendment of decree — Revi¬ 
sion. 

When an application for amendment of a decree 
under S. 152, C. P. Code, is dismissed, the proper 
remedy is to appeal against the decree. The 
order rejecting amendment is not open to revision 
(Norman. I.C.S.) Abdul Rahman v. Didar Rttv* 
1936 A.M.L.J. 117. 

-S. 115—Other remedy—Order refusing 

delivery under O. 21, R. 99— Rent—Interference? 
See C. P. Code, O. 21, R. 103. 18 Pat.L.T. 833* 
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— S. 115— Other remedy open — Order■ under 
S. 73—Interference in revision. 

Where the remedy by suit is open to the appli¬ 
cant under S. 73 (2), C. P. Code, the High Court 
should not exercise the revisional jurisdiction 
vested in it under S. 115. (King, C J. and Nana- 
vutty, J .) Har Narain Sethi v. Bird & Co. 12 
Luck 19=8 R O. 240=1936 O.L.R. 35 = 160 I.C. 
36=1936 O.W.N. 116=A.I.R. 1936 Oudh 132. 

—- S 115 Other remeds open — Order under 
S' ' 3—Interference in revision. 

An application under S. 115, C. P. Code, is not 
maintainable where the applicant has his remedy 
by a suit under S 73 (2), C. P. Code. (Srivastava 
and Nanavutty, J J .) Birf.ndra Bikram Singh v. 
Basdeo 12 Luck 52=160 I.C. 814=8 R.O. 281 
=1936 O.W N. 262=1936 O.L.R. 109=A.I.R 
1936 Oudh 185. 

-S 115 —Other remedy open—Order under 

O. 21, R 60— Revision, when competent. 

It is a general principle that an application 
under S. 115 will not ordinarily be entertained 
when there is another certain and conclusive 
remedy open to the aggrieved party. A party 
against whom an order under O. 21, R. 60 is 
passed has a special remedy by way of suit under 
O 21, R 63 and no application in revision can be 
entertained against an order made under Rr. 60 
and 61 or R. 62, O. 21, although no appeal lies 
from it, unless it can be shown that the Judge 
passing the order has in passing it failed to exer¬ 
cise jurisdiction vested in him by Rr. 58 to 62. 
O. 21. VVhere the Court has so failed to exercise 
its jurisdiction its order is open to revision. 
(Dunkley, J) Vednath Sinc.h 7 ;. U. Ba Din. 14 
Rang 516 = 164 I.C. 638=9 R.R. 116=A.I.R. 
1936 Rang. 306 

— S. 115— Other remedy open—Order under 
O. 21, R. 63— Revision. 

When a remedy lies by way of a suit the High 
Court will not interfere in revision. An order 
under O. 21, R. 6), allowing an objection to attach¬ 
ment preferred under O. 21, R. 58, C. P. Code, is 
not open to revision by the High Court, as the 
party adversely affected has a remedy by way of 
suit. (Davis, J.C. and Mehta, A.JC.) Ghans- 
hamdas u Shivai.das. 160 I C. 383=30 SLR. 
288=8^R.S. 126=A I.R. 1936 Sind 2. 

—-S. 115— Other remedy open—Revision. 
Where a party to a civil proceeding seeks to 
exercise the discretionary powers of the High 
Court under S. 115, C. P. Code, he must satisfy 
the Court that he has no other remedy open to 
him to set right what be alleges to have been done 
illegally, irregularly or without jurisdiction by a 
Subordinate Court. 11 All 383 and 15 All. 405, 
Kel. on. (Mackncy, J .) Bank of Chettinad, 
Ltd. v Maunc Po Lu. 161 I.C. 258=8 R.R. 463 
=A.I,R. 1936 Rang 12. 

S. 115— Other remedy open — Revision. 
Ordinarily the Pligh Court ought not to inter¬ 
fere in revision when another remedy is open to 
the applicant; but where the order of lower Court 
is obviously wrong, it is open to the High Court 
to interfere in revision if litigation will thereby 
be shortened. ( Pollock , J ) Ghanshyamdas 
Balkisan v Shfokjsandas. IL.R. (1937) Nag. 
82=167 I.C. 502=9 R N. 189=A.I.R. 1937 Nag. 
30. 

S. 115 —Other remedy open — Revision, if 
not maintainable. 


C. P. CODE (1908), S. 115. 

It is not and should not be an invariable rule 
that revision should not be entertained whenever 
there is another remedy open to the party, for- 
there seems to be no warrant for this either in.' 
S. 115 or in any other provision of the C P. Code 
(Zia-ul-Hasan and Yorke, J J .) Lyallpur Bank, 
Ltd v. Ramji. 15 Luck. 332=185 I C. 889=12: 
R.O. 270=1940 OW.N. 132=1940 A W.R. (C. 
C ) 63=1940 O.L.R. 75=1940 O.A. 132=A.I.R. 
1940 Oudh 237. 

Powers of Court. 

-S. 115— Powers of Court—Amendment of 

decree 

The Chief Court has power under its revisional' 
j urisdiction to amend a decree so as to make it 
conform with the judgment. (Thomas, C J. and 
Zia-ul-Hasan, J.) Raghurat Singh v Lada 
Hari Kishan Lal. 14 Luck. 13 = 1938 O.A 231 
= 1938 A W.R. (C C.) 26=1938 O W.N. 331 = 
1938 O.L.R 143 = 178 I.C 865=1938 R.D. 405* 
(2) = 10 R.O. 231=A.I,R. 1938 Oudh 107. 

--S. 115— Powers of Court — Power to act on 

its own motion. 

The Judicial Commissioner's Court in an appro¬ 
priate case can exercise powers of revision on its 
own motion if it appears that there had been any 
material irregularity in the exercise of its juris¬ 
diction by the lower Court. ( Almond, J.C.y 
Kanshi Ram v Gobind Ram. 178 I.C. 776=11 
R Pesh. 58=A.I.R. 1938 Pesh. 81. 

-S. 115— Powers of High Court — Appeal 

from decree not immediately lying to it — Revision , 
if barred —"In ivhich no appeal lies thereto ”— 
Interpretation. 

Per Nasim Ali,J. —S. 115, C, P. Code, auth¬ 
orises the High Court to revise an order of a 
Subordinate Court in any case “in which no¬ 
appeal. lies thereto”. Where a decree can be 
appealed against to the District Judge from 
whose decree a second appeal can be filed in the 
High Court, it is not a case in which no appear 
lies to the High Court at all, although no appeal 
can be filed from the original decree of the first 
Court direct. There is no ground for restricting 
the scope of the words “in which no appeal lies 
thereto” to cases where no appeal lies from the- 
order sought to. be revised. So long as a party 
has a right to come up to the High Court by way 
of an appeal and has failed to avail himself of 
that opportunity by first going up to the District 
Judge and then coming up to the High Court, he 
cannot ask the High Court to interfere in revi¬ 
sion. 

Per Ran, J .—Are we to interpret the expression' 
“in which no appeal lies” as if it were equivalent 
to the expression “in which no appeal lies or may 
in future lie”? I hesitate to place so wide a con-, 
struction upon these words. According to the 
alternative interpretation, revision is barred only* 
where an appeal, whether first or second, lies’ 
immediately to the High Court ; .where no such- 
immediate appeal lies, the High Court has juris¬ 
diction to intervene in revision, although whether 
it will exercise this jurisdiction or not, will de¬ 
pend upon the urgency of the need for interven¬ 
tion. (Nasim Ali and Rau, //.) Nafar Chandra. 
Sardar v. Kalipada Das. IL.R. (1940) 1 Cal. 
393=188 I.C. 483=13 R.C. 1=44 C.W.N. 364= 
A.I.R 1940 Cal. 257. 

-S. 115 —Power of High Court — Execution- 

sale—Absence of application to set aside along■ 
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with deposit of decretal amount—Refusal to set 
aside—Interference in revision—-Power of High 
^-£ Qr dslnp-lT ground of interference. 

Ahe High Court has no power under S. 115, C. 
Lode, to interfere with an orderof a lower 
Court refusing to set aside an execution sale in 
the absence of an application to set a<ide the 
same though the full amount of the decree and 
compensation have-been deposited in time. The 

xr* C V^t ** a case does not permit the 

idigh Court to interfere where it has no power so 

to do. {Harries, C.J. and Roivland, J ) Bhari 
J E NA 7/ Galtranca C ha ran Sahu. l8Pat. 210 
=186 I.C 143=6 B.R. 290=12 R P 453 —A I 
R. 1940 Pat. 87. A.i. 

~ -S 115—Powers of High Court—Execution 

sale—Order confirming sale for want of applica- 

t>°oo° 5? t , aside though deposit made under 0.21, 
K.. oy Order rejecting application for review— 
Revision—Interference, See C. P. Code O 21 
R. 89. 5 C.L.T. 27. ’ 

- - r S. H5 Powers of High Court—Order of 

Sessions Judge in revision from order of Magis¬ 
trate under Bombay Municipal Boroughs Act- 
Revision to High Court—Interference—Grounds. 

The High Court has power to interfere in 
second revision from an order passed by a Sessions 
Judge in revision against an order of a Magistrate 
under the Bombay Municipal Boroughs Act, 
though such interference should be rare. When 
the question involved is one of construction of a 
General Act and is of considerable importance to 
Municipalities and rate payers, the High Court 
will interfere, {Beaumont. C. J.) Borough 
Municipality of Ahmedabad v. Ahmedabad 
Manufa ctur i ng and C alico Printing Co., Ltd 
J 1939 Bom. 701=41 Bom.L.R. 1015=186 
I.C. 456=12 R.B. 341=A.I.R. 1939 Bom. 478. 

- -S. 115 Powers of High Court—Perverse 
order—Interference in revision. 

The High Court will not ordinarily exercise its 
revisional powers even though the lower Court 
has decided a question of fact or law erroneous¬ 
ly; but its hands are not tied when it finds that 
the order of the Court below is entirely and 
absolutely unjustifiable and is almost perverse. 
(Wort, J.) Deoki Singh v. Raghvindra Bhag- 
wan. 183 I.C. 371=5 B.R. 922=12 R.P. 135= 
1939 P.W.N. 229=A.I.R. 1939 Pat. 430. 

Procedure. 

-S. 115—Procedure—Error in procedure- 

Court entertaining application instead of suit 
without demanding ad valorem Court-fee—Revi¬ 
sion—Interference. See B. T. Act, S. 26-J. 63 
C.L.J. 103. 

Revision. 


-S. 115 and O. 41, R. 3 —Rejection of appeal 

before registration — Revision. 

Where the appellate Court rejects a memor¬ 
andum of appeal on the ground that it is out of 
time before registering the appeal, the appellate 
Court assumes a jurisdiction which it does not 
possess, as the Civil Procedure Code does not 
authorize the appellate Court to pass such order 
at that stage. The order rejecting the appeal can 
therefore be interfered with in revision under 
S. 115 of the Code. (Biswas , /.) Sudhansu 
Bhusan Pandey v. Majho Bibi. 176 I.C. 361= 
11 R.C. 92=42 C.W.N. 72=A.I.R. 1937 Cal. 
732. 
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S 115 —Remand order — Revision. 

An order of remand under O 41 R 21 C P 
Code, will become final if not attacked by way of 
appeal or revision. A petition for revision of the- 
order is. therefore, competent. {Dolip Singh J ) 

fin M T R ^ LLA l<AM Daulat Ram ji Jaswant Rat 

189 I.C. 464=42 PL.R. 201=A.lV. mo LaV 


S. 115 Revision — Competency — Order re¬ 
acting auction purchaser’s application for con fir- 
motion of sale. J r 

An order rejecting an auction purchaser's aonli- 
cation for confirmation of the sale is run an 
appealable matter, nor can it be revised. (Burn 

an. Lakshmana Rao, JJ.) Satyanandam v 
Nammayya. 183 I.C. 33=12 R M 216—47 T 

W 51=1938 M.W.N. 656=A.I.R. mV Mad! 

a £ l5 ,~7F^Y !sion ~ Competency— Orders 
under Jv 5 of U. P. Agriculturists' Relief Act 
a Agriculturists' Relief Act S 5 "m 

A.I.R. 1938 All. 456. ' ^ 

M. 5 Revision — Competency — Revision 
against finding—Decision in favour of applicant 
No revision lies against a finding where the 

decision of the Court is in favour of the party 

presenting the petition for revision. (Mir Ahmad* 

* J. c.) Bundhlkhand Motor and Cyctf 
Agency People’s Bank of Northern India 

iR 'mePeVm. IC ‘ 416=8R - Pesh - 197 = A - 

—S. 115— Revision—Competency— Suit of 
small cause nature. 7 

Where the decision of a suit involves the deci- 

infer 5 n ces to be drawn from the 
established facts and the question is an important 
question of law, revision is competent even if the 
suit is of a small cause nature. {Almond J 

A lo RE n A n Y 5 F Staje v. Ataullau Khan. 163 I C 
448=9 R Pesh 1=A.I.R. 1936 Pesh 148. ’ * 

i 15 ” Revision—Dismissal of objections- 
under O 21, R. 58, C. P. Code—Interference. 

Htgh Court will not, save in most exceptional 1 
cases, exercise its revisional jurisdiction in¬ 
favour of a party to whom there is open another 
certain and conclusive remedy. Hence the High 
Court would not interfere in revision against 
the dismissal of objections of a party to attach- 
ment under 0.21, R. 58 C. P. Code, asYuchparty 

O 2i a C R n fi- US1V r% r ? m f dy by filing a suit under 
V IT* (Roberts, C.J. and Dunkley, J.) 

1. xv. Koy Chowdhury v. Biharilat 177 T r* 

891 =“ »1=A.I R- 1938 Rang^lQ. 77 * C ' 

JH^ndmeC: Re ^' on - E ^diency~RejectHorn 

a Th ^, m Grtgaged property had been erroneously 
described in the mortgage deed and the error 
therein had been repeated in the plaint, the preli- 
minary decree, the final decree and in the execu- 
tion app]i c ati°n. Following upon the passing ofthe 
u a ^ ecree » ihc plaintiffs applied to the Court for 
the amendment of the decrees, the plaint and the 
mortgage deed. This application was rejected. 
Subsequently a puisne mortgagee who claimed to- 
be a transferee of the decree passed in favour of 
the plaintiffs made an application for amendment- 
The application being rejected, the applicant 
made an application under S. 115 against the order 
rejecting amendment. 

Held, that in these circumstances it was not 
expedient that the High Court should interfere 
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with the order of the lower Court in virtue of its 
powers under S. 115. {Thom, C. Ganga Nath 
and Mohammad Ismail , /./.) Gauri Siianker v. 
Shyam Sunder Lae. 176 I.C. 879 (1) = 1938 A. 
L. J. 854=1938 A.L R. 678=11 R A. 152=1938 
A.W.R. (H.C.) 460=A. I.R. 1938 All. 466 
( FB >- 

— -S. 115— Revision — Grounds—New point not 

raised in Court below —// open as ground of inter- 
ference. 

It is not the practice of the High Court to 
interfere in revision on a point, which has never 
been taken in the Court below {Broomfield, J.) 
Shripad Baji v. DaTtatraya Vithal. 183 I.C. 
753=12 R.B. 128=41 Bom.L.R. 485=A.IR. 
1939 Bom 296.. 

-S. 115— Revision—Inter f erence — Finding 

on unrebutted oral evidence. 

Where a lower Court had come to the conclu¬ 
sion that a person is an agriculturist on the oral 
evidence of a plaintiff which was not rebutted on 
the other side by any evidence, the chief Court 
held that in the circumstances there was no rea¬ 
son to interfere with the findings of the lower 
Court. ( Zia-ul-Hasan, J.) Gopal Das v. Puttu 
Lal. 1939 O.A. 425. 

——S. 115 and O. 9, R. 13 — Revision — Inter¬ 
ference — Summons, duty served on defendant — 
Suit transferred at defendant's'instance to another 
Court-— Ex parte decree—District Judge in appeal 
restoring case to file on sufficient ground — Revi¬ 
sion — Interference—Sufficient cause. 

In a suit the defendant was duly served. At 
his instance the suit was transferred to another 
Court. At the hearing the defendant not appear¬ 
ing, the suit was decreed ex parte. The defen¬ 
dant applied to set aside the ex parte on the 
ground that he had no notice of the date fixed for 
hearing in the transferee Court. The trial Court 
found he could not be excused for the gross 
negligence. In appeal the District Judge, finding 
sufficient ground for the appellant’s non-attend¬ 
ance, restored the suit to file. In revision the 
plaintiff urged that the application to set aside 
ex parte decree was barred as the defendant was 
<luly served. 

Field , the circumstances of the case were 
peculiar and interference was not justified. The 
action of the trial Court bore a close analogy to 
proceeding ex parte. It was not unreasonable to 
treat the case as practically one of non-service of 
summons on the defendant. ( Macpherson , J ) 
Kapileswar Maharana v. Abdur Rahman. 164 
I.C. 854=9 R P 142=A.I.R. 1936 Pat. 490. 

S. 115— Revision—Interlocutory matter — 
Interference by High Court. 

The High Court would not ordinarily exercise 
its revisional jurisdiction in a purely interlocu¬ 
tory matter, namely, about the admission of a' 
certain piece of evidence. It may however do so 
when the question is one of general importance 
and no objection is taken bv the opposite party as 
to the competency of the Court to entertain the 
petition. But such case must not be regarded as 
a precedent for interference in purely interlocu¬ 
tory matters of procedure which do not affect 
jurisdiction, and do not inflict irreparable injury. 
(Bose, J.) Bhaiya Sahf.bv. Ramnath. I.L.R. 
1940 Nag. 280=A.I R. 1938 Nag. 358. 

-S. 115— Revision—Order granting review 

under inherent powers. 
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Where the Court discharges a defendant with¬ 
out his specifically asking for the same and with¬ 
out giving the plaintiff an opportunity to state 
his case and such order is set aside on review, 
the defendant has no right of revision from such 
order as the status quo is restored and his revi¬ 
sion application is premature. {Bose and 
Puranik , //.) Karnidan Hansraj v. Askaran 
Jhabak. I.L.R. (1938) Nag.-395=172 I.C. 433 
= 10 R N. 208=A I.R. 1937 Nag. 385. 

-S. 115— Revision—Order returning plaint 

for presentation to proper Court — Appeal—Order 
rejecting — Revision. 

A plaint was returned for presentation to 
proper Court. Appeal against this order was dis¬ 
missed by District Judge. 

Held , a revision to the High Court was not 
competent. A.I.R. 1934 Lah. 536; A I.R. 1935 
Pat. 191 and 11 Cal. 6 (P C ), Rel. on. ( Middleton , 
J. C.) Jaimal Singh Harban- Singh v. Kamla 
Parshad. 161 I.C. 355=8 R. Pesh. 172=A.I.R. 
1936 Pesh. 78. 

-S. 115— Revision — Power of Board of 

Revenue under Oudh Rent Act. 

The Board of Revenue have no authority under 
S. 115 to call for the record of cases disposed of 
under the Oudh Rent Act and pass such orders 
thereon as it may think fit. [20 S. D. 1891 ; 1 R. 

D. (R. E.) 116, Foil ] ( Darling , S. M. and Bom- 

ford , J. M.) Hart Narain v. Raj Bahadur 
Lal. 1937 O W N. 1164=1937 R.D. 556. 

-S. 115—Revision—Refusal to consolidate 

suits—Interference. See Practice — Consolida¬ 
tion of Suits. 177 I.C. 799. 

-S. 115— Revision—Undue delay — Inter¬ 
ference. 

Ordinarily the High Court does not entertain 
apolications for revision made after undue delay. 

(Niamatullah and Ismail, JJ.) Ram Saran Das 
v. Banwari Lall. I.L.R (1938) All. 148=173 
I.C. 729=10 R.A 499=1938 A L.R. 171=1937 
AL.J 1181=1937 A.W.R. 1116=A.I.R. 1938 
All. 98. 

Scope. 

-S. 115 —Scope—Appeal expressly prohibited 

by law—Power to treat appeal as revision appli¬ 
cation—Question of law or construction of docu¬ 
ment or wrong decision—If sufficient ground. 

S 11^, C. P. Code, was only intended to relate 
to questions of jurisdiction and not to questions 
of law or construction of document, or a wrong 
decision by a Judge. These are not matters 
affecting jurisdiction and cannot constitute suffi¬ 
cient grounds for treating an appeal as an appli¬ 
cation in revision, when an appeal is expressly 
prohibited by law. S. 115 is intended only to 
supplement the Code in relation to matters on 
which the Code is silent, and not to provide the 
parties with a right of second appeal. ( Davis, J. 
C. and Tyabii, J.) Khanchand v. Pessumal. 
I.LR. (1939) Kar 342=185 I C. 486=12 R. S. 
165=A.I.R. 1939 Sind 360. 

-S. 115— Scope—Application under S. 32, 

Land Acquisition Act, for investment of money in 
purchase of lands — Dismissal—Applications for 
review and for opportunity to adduce fresh evi¬ 
dence — Rejection—Revision against latter orders 
— Competency—Proper Procedure. 

On an application made by the trustees of a 
Devaswom under S 32 of the Land Acquisition 
Act for the investment of moneys in deposit in 
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the purchase of other lands for the Devaswom, 
the Court, acting on the report of the Collector 
who stated that the lands proposed to be pur¬ 
chased were insufficient for the amount in 
deposit, refused to make an order for the pur¬ 
chase and dismissed the application. The trustees 
then filed petitions for review of the order of 
dismissal and for an opportunity of adducing 
fresh evidence as to the sufficiency of the land. 
The Court holding that it was bound by the Col¬ 
lector’s report declined to review the order and 
rejected the applications. Against that rejection 
the trustees applied to the High Court under S. 
115, C. P. Code. 

Held, that the revision applications against the 
latter orders were incompetent and that the 
proper procedure was to have the order dismiss¬ 
ing the original application corrected by the High 
Court. (Venkataramana Rao, J.) Narayanan 
Nambudri v. Sub-Collector and Land Acquisi¬ 
tion Officer, Malapuram. 173 I.C. 502=10 R 
M. 597=1937 MW.N. 1167=46 L.W. 403=A I* 
R. 1937 Mad. 948=(1937) 2 M L.J. 429. 

-—S. 115—Scope—Case under S. 9, Specific 
Relief Act — Competency of revision. See 
'Specific Relief Act, S. 9. 1938 A.W.R. (H C.) 
.'588=1938 A L.J. 864. 

S. 115— Scope—Case under S. 9, Specific 


AND 
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‘Relief Act — Revision — Interference. 

Although the High Court will not ordinarily 
interfere in revision in a case under S. 9, Specific 
Relief Act, where there has really been no trial 
•of the case at all and the suit has been dismissed 
under a misapprehension of the scope of S. 9, the 
High Court will interfere in revision. ( Pollock, 
/.) Ajodhiya Prasad v. Ghasiram. 173 I.C. 
746=10 R.N. 324=20 N.L.J. 189=A.I.R. 1937 
Nag. 326. 

--7"S. 115—Scope—Execution case—Order of 

dismissal for non-prosecution—Revision. See C. 
P. Code, S. 2 (2). A.I.R. 1936 Cal. 267. 

--S. 115— Scope—High Court, when may 

interfere. 

Clause (c) of S. 115, C. P. Code, means that a 
High Court may interfere in a case where a 
Court subordinate to it has performed some 
action, eyen though while correctly exercising its 
jurisdiction, contrary to the law or in such a 
mariner as to import a material irregularity into 
the proceedings. The High Court will not neces¬ 
sarily interfere in every case of illegality or irre¬ 
gularity and ordinarily it will make any order as 
it thinks fit only where the illegality or irregu¬ 
larity is serious or where material injustice has 
T)een caused thereby. (Davis, I.C.S.) Girdhar 
Hal v. Bis hen Dei. 1938 A.M.L.J. 115. 

- S. 115— Scope—Decision on point of limita¬ 
tion — Revision. 

Even Cl. (c) cannot be invoked “when the ques¬ 
tion of jurisdiction is not involved” or at least a 
question of procedure, for example, proceeding in 
the absence of a necessary party to the suit. It 
must be something independent of the decision 
itself, an irregularity or illegality in the manner 
of arriving at it, not in the conclusion reached. A 
good working test is whether if the decision had 
I>een the other way, the illegality would still be 
there. If not, the flaw must lie in the decision, 
and not in the manner in which it is reached. 
'Consequently it would not be revisable, and this 
'test would not work in every case. But where it 

Q. D.—85 
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does, it could be decisive. The decision, whether 
on the question of limitation, or the character of 
the suit, or the starting point of limitation, is 
therefore not revisable under S. 115. (Vivian 
nose, J.) Uevidas v. Nilkanthrao. I.L R (l 

SS JES &. 1 c 8,8=9 36 = • 

~ \ s - X 1S ~ S c°P e ~Interference—Principles— 

A wi d ~?Z de £r- e l U ?! n9 t0 - set asi de~Revision. 

Where the High Court is invited to exercise 
jurisdiction under S. 115, it will not deal with the 
case as if it is dealing with objections to a Com¬ 
missioner s report or an appeal on facts in first 
or even in second appeal. Jurisdiction under 

b. 115 is not to be lightly exercised. It is an 
extraordinary jurisdiction and should be used 
only on appropriate occasions. The Court should 
not exercise its revisional jurisdiction in case of 
an application for setting aside an award in view 

29 Cal P 1 fi7 C r pV\ Ca ? es ?% arb 'fation. 

Cal i67 (P.C.), Ref. (Davis, {.C. and, Lobo, 

A.J.C.) Hassomal Villaitrai v. Kishinchand 

Chotemal. 30 S.L.R. 271=166 I C 365—9 R 

S. 142=A.I.R. 1936 Sind 172. 9 

' f- US—Scope—Order amending decree 

D S ' n 51 an 5?'I 2-1 Revision—Maintainability 
See C. P. Code, S. 2 (2). 41 Bom.L.R. 800 

o’ST,. °c. 

Where a Court overrules objections raised 
against the validity of an award in arbitration on 

undfr °0 % ‘R al 7 n r' p a °J Co " r ‘ was obtained 
“ 32> K - '• C. P. Code, and directs a decree 

to be drawn up in terms of the award, dismil- 
sing an application to set aside the award under 
bch. li, para. 15, its order is revisable by the Hieh 
Court under S. 115, C. P. Code, provided it Is 
shown that the Court, below has exercised a 
jurisdiction not vested in it by law, or failed to 
exercise a jurisdiction so vested or has acted in 
the exercise of its jurisdiction illegallv or wi h 
material irregularity. The order of reference to 
arbitration which has been made without the 
leave of the Court being expressly recorded is 
itself open to revision. (Broomfield, /.) Shripab 
Baji v. Dattatraya Vithal. 183 IC 753— 

R.B. 128=41 Bom. L.R. 485=A.I.R. 1939 Boi 


* Scope-—Order granting permission 

to withdraw suit with permission to hie 
under O. 23, R. 1—Interference. ^ ^ Ult 

Where a Court gives leave to withdraw a suit 
wuh liberty to bring afresh suit under O. 23, 
K. 1, C.P. Code, in a case in which it has no 
power to grant leave to file a fresh suit, it acts 
without jurisdiction. Where the Court dies not 

at all purport to consider whether it has jurisdic¬ 
tion or not, and does not indicate any ground for 
granting permission and gives no finding that 
there was a defect in the plaint, the High Court 
can interfere in revision. ( Horwill , /.) Jaga- 
dambal V. Sundarammal. 1940 M.W.N. 806— 
(1940) 2 M.L.J. 398. 

—-S. 115— Scope —Order under S. 151— Revi¬ 

sion—Power of High Court. 

An order passed under S. 151, C. P. Code is 
capable of being revised by the High Court under 

S. 115, C. P. Code. (Varma, J.) Raghunandan 
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Lohar v. Bachu Singh. 6 B.R. 397=186 I.C. 
798=12 R.P. 531=A.I.R. 1940 Pat. 475. 

Stay of suit. 

-S. 115 —Stay of whole suit under S.7 of 

Encumbered Estates Act—Plaint disclosing two 
sets of causes of action—Failure to order separate 
trial — Revision, if lies. 

Where the plaint disclosed two sets of causes 
of action, but the Court had ordered the stay of 
the suit in its entirety under S. 7 of the Encum¬ 
bered Estates Act. # I 

Held, that the Court had acted with material 
irregularity and also that it faded to exercise a 
jurisdiction which it undoubtedly possessed in 
ordering a separate trial of the two sets of causes 
of action and as such the High Court could inter¬ 
fere in revision under S. 115 of the C. P. Code. 

(Niamatullah and fsmail, JJ.) Mukand Sarup 
v. Krishna Chandra Singh. I L.R. (1938 i All. 
153=173 I. C. 654=10 R.A. 488=1938 R D. 34 
=1938 A L.R. 155=1937 A.L.J. 1139=1937 A. 
W.R. 1118=A.I.R. 1938 All. 86. 

Subordinate Court. 

-S. 115 — Subordinate Court — Appellate 

officer appointed under S . 40 of Bengal Agricul¬ 
tural Debtors Act. 

There is no connecting authority under which 
an appellate officer appointed by the Local 
Government under S. 40 of the Bengal Agricul¬ 
tural Debtors Act may be said to be subordinate 
to the High Court. Consequently the jurisdic¬ 
tion of the High Court under S. 115, C. P. Code, 
cannot be invoked against his order. ( Nasim Ali 
and Edgley, JJ.) Mn. Abdulla Shah v. Girdhari 
Lal Munda. 176 I.C. 616=11 R.C. 138=68 C. 
L.J. 407=42 C.W.N. 507=A.I.R. 1938 Cal. 448 

( 1 ). 

—S. 115—Subordinate Court—Assistant Col¬ 
lector of second class—Powers of Chief Court. 
See Oudh Rent Act, S. 116. 163 I.C. 930. 

-S. 115 —“Subordinate Court”—Chief Judge 

of Small Causes Court deciding appeal under 
.S’. 217 0/ the City of Bombay Municipal Act—If 
Court subordinate to High Court — Revision — 
Competency. 

The Chief Judge of the Bombay Small Causes 
Court acting under S. 217 of the City of Bombay 
Municipal Act acts as a persona designata, and 
not as a Court hearing an appeal, and hence an 
application for revision under S. 115, C. P. Code, 
against his decision is not competent. ( Macklin 
and Lokur, JJ.) Mulji Stcka & Co. v . Muni¬ 
cipal Commissioner of Bombay. 187 I.C. 8=12 
R.B. 395=3 Fed. L.J. 61 (H.C.)=4l Bom. L.R. 
984=A.I.R. 1939 Bom. 471. 

-S. 115—Subordinate Court — Collector 

under S. 18, Land Acquisition Act. See Land 
Acquisition Act, S 18. A.I.R. 1940 Lah. 299. 

-S. 115—Subordinate Court—Commissioner 

appointed under Workmen’s Compensation Act. 
See Workmen’s Compensation Act, S. 23. A.I. 
R. 1938 Lah. 855. 

-S. 115— Subordinate Court — District Judge 

acting under 7?. 62 (1) of Burma Municipal Rules 
—Transfer by him of case zvithout jurisdiction- 

interference. . 

No doubt whatever a District Judge does with¬ 
in the exercise of his powers as a persona desig¬ 
nata cannot be questioned by the High Court in 
revision but he must not go beyond the limits of 
these powers as laid down. Where on a petition 


C. P. CODE (1908), S. 116. 

being filed before him as a persona designata 
under R. 62 (1) of the Burma Municipal Rules by 
an unsuccessful candidate at an election in the 
municipality, the District Judge transfers the 
case in contravention of R. 62 (l)(fl) to the Addi¬ 
tional District Judge, who is not subordinate to 
him but is co-ordinate with him, for being heard 
and disposed of, whatever the Additional District 
Judge does in that behalf, if it were a ministerial 
action, can only be regarded as nullity and the 
High Court is entitled to interfere in revision, 
inasmuch as it has before it what purports to be 
an order passed without jurisdiction of a Court 
subordinate to the High Court in a case within 
the meaning of S. 115, C P. Code. The absence 
of jurisdiction would be the want of power to 
transfer the case to the Additional District Judge. 
{Roberts, C.J. and Mosely, J.) Habib Sahib v. 
Sheik Budhoo. 180 I.C. 931 = 11 R.R. 445=A.I. 
R. 1939 Rang. 143 (S.B ). 

--S. 115 —Subordinate Court — District 

Magistrate acting under special Act. 

Obiter. —A District Magistrate when normally 
functioning as a Court exercises jurisdiction in 
criminal matters and not in civil matters. When 
therefore some new function is imposed upon 
him by some special Act, although he acts as a 
Court and not as an ind : vidual, that Court is not 
subject to the civil jurisdiction of the High Court 
within the contemplation of S. 115, C. P Code. 
{Costello, Ag.C.J. and Edgley, J.) Sachindra 
Nath Das v. Surya Kanta Misra. 176 I.C. 515 
=11 R.C. 114=42 C.W.N. 54=A.I.R. 1937 Cal. 
720. 

-S. 115 — 1 “Subordinate Court”—Judge or 

presiding officer of Court exercising functions but 
as distinguished from Court itself—If “Court” or 
persona designata. 

It is clear that where a Judge or presiding 
officer of a Court, as distinguished from the 
Court itself, is performing any function as vested 
in him, such a Judge may be considered as a 
persona designata, and cannot be regarded as a 
Civil “Court subordinate” to the High Court, 
within the meaning of S. 115, C P. Code. In con¬ 
sidering whether the Judge acts as a Court or as 
a persona designata, the important point to be 
investigated is what is the source of his autho¬ 
rity. The nature of the proceedings and the 
action taken therein may also be relevant and 
maybe considered. (IVassoodezv, J) Baburao 
v. Hariharrao. 183 I.C. 556=12 R.B. 113=41 
Bom.L.R. 490=A.I.R. 1939 Bom. 279. 

— -S. 115 —Subordinate Court—Land Acquisi¬ 

tion Collector—Land Acquisition Act, S. 18. 

A Land Acquisition Collector, assuming that 
he is a Court while dealing with applications 
under S. l v of the Land Acquisition Act, is not a 
Court subordinate to the High Court, and the 
High Court has, therefore, no jurisdiction to 
interfere with his order under that section in 
revision under S. 115, C. P. Code. {Bartley and 
Nasim Ali, JJ.) Gopinath Shah v. First Land 
Acquisition Collector, Calcutta. 177 I.C. 866 
= 11 R.C. 284=42 C.W.N. 212=A.I.R. 1938 Cal. 
250. 

— -S MS— Subordinate Court—Land Acquisi¬ 

tion Deputy Collector—Order refusing to make 
ref erence to Civil Court under S. 18, Land Acqui¬ 
sition Act—Interference by High Court — Jurisdic¬ 
tion. 
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The High Court has no jurisdiction under 
S. 115, C. P. Code, to revise an order passed by 
the Land Acquisition Deputy Collector refusing 
to refer an objection to an award under the Land 
Acquisition Act for determination by the Civil 
Court. Even assuming that the Collector acts 
judicially in making or declining to make a refer¬ 
ence under S. 18 of the Land Acquisition Act, he 
cannot be regarded as necessarily a Court. Even 
if he is a Court, it is clear that he is not a Court 
subordinate to the High Court under S. 115, C. P. 
Code. The mere fact that the Deputy Collector 
might have been acting judicially gives the High 
Court no right whatsoever to interfere with his 
order under S. 115. Nor would the fact that the 
aggrieved party may have no remedy unless revi¬ 
sion lies be a ground for holding that the High 
Court can interfere in its revisional jurisdiction. 
( Harries , C.J., Dhavle and Manohar tall, JJ ) 
Jagarnath Lai.l v. Land Acquisition Deputy 
Collector. Patna. 19 Pat. 321 = 186 I.C. 560= 
12 R P. 514=21 Pat L.T. 29=6 B R. 373=1940 
P.W.N. 9=A.I.R. 1940 Pat. 102 (F.B.). 

-S. 115—“ Subordinate Court ” —Meaning of. 

For the purposes of S. 115, C. P. Code, a Court 
subordinate to a High Court is one over which 
the High Court has appellate jurisdiction. (King, 
C.J. and Nanavut/y, 7.) Har Narain St.thi v. 
Bird & Co. 12 Luck. 19=8 R.O. 240=1936 O. 
L.R. 35=160 I C. 36=1936 O.W.N. 116=A.I R. 
1936 Oudh 132. 

*--S. 115— Subordinate Court — Order by 

Sessions Judge under S. 111, Bombay Municipal 
Boroughs Act—Revision to High Court — Compe¬ 
tency — Interference — Grounds. 

A Sessions Judge acting under S. Ill of the 
Bombay Municipal Boroughs Act in revision 
from a decision of the Magistrate under S. 110 of 
that Act, is a Court subordinate to the High 
Court within the meaning of S. 115, C. P. Code, 
and a revision application would therefore lie to 
the High Court under S. 115, against an order 
passed by the Sessions Judge under S. Ill of the 
Municipal Boroughs Act; but such an application 
being a second application in revision, the High 
Court would not interfere unless it appears that 
there has been some grave abuse of its power by 
the Sessions Court, or the decision is manifestly 
♦erroneous or unjust. ( Norman , /.) Surat 
Borough Municipality v. Hamiduddin. 175 I.C. 
891=11 R.B 6=40 Bom.L.R. 387=A.I.R. 1938 
3om. 301. 

-S. , 115—Subordinate Court—Order of 

Revenue Officer—Revision. See B. T. Act, 
S. 26-G (6). 44 C W.N. 191. 

- S. 115— Subordinate Court — Revenue Court 

—Orders of—If revisable by Chief Court. 

As no Court of revenue can be said to be sub¬ 
ordinate to the chief Court, in a matter in which 
no appeal lies to that Court, an order passed by 
an Assistant Collector is not revisable by the 
Chief Court under S. 115, C- P. Code. ( Zia-ul- 
Hasan , J.) Riyasat Ram Nagar v. Soember 
Singh. 181 I.C. 58=1939 O WN. 412=1939 
R.D. 258=11 R O 278=1939 A W.R. (C.C.) 77 
=1939 O.L.R. 239=1939 O.A. 386=A.I.R. 1939 
Oudh 177. 

-S. 115—“ Subordinate Court ” — Sessions 

Judge—Order under S. Ill, Bombay Municipal 
Boroughs Act in revision from Magistrate's order 


under S. 110— Jurisdiction of High Court to 
entertain. 

The High Court has jurisdiction under S. 115, 
C P. Code, in a proper case to entertain an appli¬ 
cation in revision against an order in revision 
passed by the Sessions Judge under S. Ill of the 
Bombay Municipal Boroughs Act against an order 
of a Magistrate under S. 110 of that Act, but 
such applications should be very sparingly enter¬ 
tained. (Beaumont, C.J. and Wadia, J.) Lok- 
manya Mills, Ltd. v. Municipal Borough of 
Barsi. I.L R. (1939) Bom. 571=185 I C 519= 
12 R.B. 247=41 Bom.L.R. 937=A.I.R. 1939 
Bom. 477. 


S. US—Technical defect—Interference 


Order granting permission to sue in forma pau¬ 
peris. 

The High Court will not t e justified in inter¬ 
fering in revision with an order granting permis¬ 
sion to the plaintiff to sue in forma pauperis on 
the ground that the power of attorney granted by 
the plaintiff to the Mukhtar who filed the appli¬ 
cation was technically defective, when the plain¬ 
tiff has been in fact found to be a pauper. (Bhide 
J.) Dwarka Das v. Bibi Nand Rani. 42 P.L R* 
227. • 

Ss. 115 and 151— United Provinces Encum¬ 
bered Estates Act—Agreement as to the forum 
for settlement of disputes—Suit as per agreement 
—Special Judge if can restrain party by injunction 
from proceeding with. 

Where the parties to a mortgage transaction 
agree that in case of disputes, suit should be 
instituted only at Bombay, there is nothing in the 
agreement which is forbidden by the United 
Provinces Encumbered Estates Act. When such 
a suit is filed and the other party applies under 
the United Provinces Encumbered Estates Act 
and obtains from the Special Judge an order 
restraining the opposite party from proceeding 
with his suit at Bombay, the order of the Special 
Judge is not in consonance with the spirit of 
S. 151, C.P. Code, under which he has purported 
to act and as such is revisable by the High Court 
under S.115, C.P. Code. .No Court has unres¬ 
tricted jurisdiction under S. 151, C. P. Code 
(Thom, C.J. and Ganga Nath, J.) Govind Ram 
Gordhandass v. Major A. U. Tohn. 185 I C 
791 = 12 R.A 353=1939 A.W.R. (H.C.) 489— 

\ 9 u 9 £<P- 372=1939 A.L.J. 675=A.I.R. 193 I 

All. ODo, 

7?' ^ Court-fee —Decision as to 

court-fee but affecting jurisdiction—Revision- 
Interference—Power of High Court. 

The High Court, no doubt, generally does not 
mteriere with a decision in a matter of court-fee 
which is favourable to the plaintiff, when there is 
only a simple question involved as to how much 
court-fee the plaintiff shall pay. But where a 
question^of jurisdiction is raised and that ex¬ 
pressly depends on a decision as to proper court- 
fee, the High Court can and will interfere in revi¬ 
sion to prevent the trial of a case by a Court 
which has no jurisdiction, when an appellate 
Court has wrongly directed that Court to assume 
a jurisdiction which it has not got. ( Wadsworth , 
J.) Syed Sabjumiah Husain v. Kalayigar Ab¬ 
dul Vahab Sab. 1940 M.W.N. 817=52 LW 
146=(1940) 2 M.L.J. 176. * * 

-S. U6-—Interlocutory order—-Order refu¬ 
sing commission to examine witness under O. 26* 
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R. 5—Interference. See C. P. Code, O. 26, Rr. 4 
AND 5. (1938) 1 M.L.J. 769. 

-S. 129— Bombay High Court Rules, R. 874 

—Payment order in favour of solicitor—Ex ecu- 
tability as decree. 

S. 129, C. P. Code, expressly authorizes the 
Bombay High Court to make rules to regulate its 
own procedure in the exercise of its original civil 
jurisdiction. A payment order under R. 874 in 
favour of a solicitor when validly made can be 
executed as a decree. (Jai Lal,J.) Shiv Dial 
Baktawar Lal v. Kanga & Co. 162 I C. 489=8 
R.L. 908=38 P.LR. 1101=A.I.R. 1936 Lah. 
369. 

-S. 135 (2)— Scope and object of — Reason¬ 
able time — Wide interpretation of section if 
justified. 

The plain interpretation of S. 135 (2) of C. P. 
Code is that the exemption from arrest under 
civil process is limited in point of time taken by a 
party, witness, etc., in going to or attending or in 
returning from the tribunal mentioned in the 
clause. As to what is a reasonable time, it is a 
question of fact and must depend on the circum¬ 
stances of each case. S. 135 has been enacted in 
public interest with a view to ensure smooth and 
speedy administration of justice and so cannot be 
given a wide interpretation to help a judgment- 
debtor who has deliberately managed to avoid 
execution of the decree. ( Iqbal Ahmad and 
Harries, JJ.) Achuta Nandz;. Mahabir Pra¬ 
sad. 175 I.C 781 = 11 R.A 24=1938 A.L.R. 521 • 
=1938 A.W.R. (H.C.) 317=1938 A.L.J. 500= 
A.I.R. 1938 All. 356. 

-S. 136— Issue of order of attachment to 

Court other than District Court-Legality. 

Under S. 136, C. P. Code, the order of attach¬ 
ment is to be sent to the District Court within 
the local limits of whose jurisdiction the property 
is situate. No District Court or a Court with the 
powers of a District Court under the Civil Pro¬ 
cedure Code has been established in the Shan 
States to which the order of attachment before 
judgment in question can be sent. Where there¬ 
fore the Court of Mandalay sent an order of 
attachment before judgment to the Court of 
Assistant Superintendent at Kalaw. 

Held, that such Court was not a District Court 
and hence the issue of order was wrong. ( Mosely , 
J.) Desraj Chanan Lal v. Ramjashar Madan- 
chand. 171 I.C. 806=1937 Rang L.R. 249=10 
R R. 190=A.I.R. 1937 Rang. 367. 

-S. 136— Scope—Warrant of arrest endorsed 

not to District Court but to Munsif of District 
where it is to be executed—Propriety—Arrest in 
pursuance of—Legality - Escape from custody of 
arresting officer—O[fence—Penal Code . S'. 225-#. 

When a Court exercises the extraordinary 
powers conferred on it by S. 136 (1), C. P. Code, 
the provisions of that section must be strictly 
observed ; the warrant of arrest must be endor¬ 
sed to the District Court outside the jurisdiction 
of the issuing Court, in which the warrant is 
to be executed. If such a warrant is endorsed 
not to the District Judge, but to a Munsif in that 
District, it is defective warrant, and the persons 
arrested in execution of such a warrant cannot 
be treated as being in lawful custody for pur¬ 
poses of S. 225-B, I. P. Code. If the arrested 
person escapes from custody, he cannot be con¬ 
victed under the section. ( James and Madan , 


C. P. CODE (1908), S. 144. 

JJ.) Bansropan Singh v. Emperor. 171 IC 
894=10 R P. 258=4 B.R. 85=39 Cr.L.J. 2=18 
Pat.L.T. 760=A,I R. 1937 Pat. 603. 

" S. 141— Applicability—Execution Proceed¬ 
ings — ^ ch . II — A [plication of. 

S. 141, C.P. Code, does not apply to applications 
for execution of a decree which are proceedings 
in the suit. It applies only to original matters in 
the nature of suits, such as proceedings in pro¬ 
bate, guardianship and so forth, S. 141 cannot 
therefore be invoked to make Sch. II of the Code 
applicable to execution proceedings. ( Rangne - 
kar, J.) Narayan Ramchandra v. Dhondiba 
Tukaram. I.L.R. f 1937) Bom. 144=167 I.C 
750=9 R.B. 338=38 Bom.L.R. 1303=A.I.R. 
1937 Bom. 111. 

- S. 141—Scope—Execution proceedings— 
Application by transferee of decree to be brought 
on record as transferee-decree-holder—If pro¬ 
ceeding in suit or original proceeding. See C. P. 
Code, O 26, R. 4. 49 L.W. 549. 

-S 144. 


Appeal 

Applicability. 

Application for. 

Award of interest. 
Consequential claims. 
Construction. 

Costs. 

Court-fee. 

Decree passed by Court. 
Inherent powers of Court. 
Jurisdiction. 

Limitation. 

Mesne profits. 

Order under. 


Pre-emption suit. 

Principle of restitution. 

Refund. 

Restitution. 

Right to apply. 

Scope. 

Stranger. 

Appeal. 

;—S. 144— Appeal — Application under on 
Original Side of High Court—Long delay—Order 
thereon — Appealability. 

A application on the Original Side of the High 
Court under S. 144, C. P Code, for restitution in 
execution proceedings made long after the suit 
has been determined and the rights of the parties 
fully settled by a final judgment is not an appli¬ 
cation in a suit at all nor is the order made on it a 
judgment. It is not a final judgment, sucli a 
judgment having been already delivered ; it can¬ 
not be said to be either preliminary or interlocu¬ 
tory j udgment. It is merely an order and not a 
judgment under the Letters Patent and is not 
appealable. Even if the order be regarded as a 
decree, there would be no right of appeal, the 
matter being governed by the Letters Patent and 
not by C. P. Code. ( Roberts , CJ. and Brauttd, 
J.) Visuvasam v. Nadar Mahatana Co-opera¬ 
tive Credit Society, Ltd. 178 I.C. 562=11 R.R. 
246=A I.R. 1938 Rang. 446. 

S 144—Appeal—Order not strictly coming 
under S. 114, parsed under S. 151—If appealable. 
Se* C. P. Code, Ss. 151 and 144. 1939 O.W.N. 
765. 


Applicability 

-—S. 144— Applicability—Decree affected by a 
subsequent decree passed in another suit . 
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S. 144, C. P. Code, applies where a decree has 
been reversed or varied upon appeal, revision or 
by a review. Where the consequence of a decree 
has been affected by a subsequent decree passed 
in another suit, there is no variation or reversal 
of the earlier decree within the meaning of this 
section, and it has, therefore, no application. 
(Harries , /.) Bhawani Shankar v. Mahmud 
Ali. 168 I.C. 148=1937 A.L.J. 34=9 R.A 
620=1937 A L.R. 301=1937 A W.R. 34=A I.R. 
1937 All. 232. 

■S. 144— Applicability—Decree for posses¬ 
sion of estate—Reversal on appeal—Execution 
—Subsequent restoration of decree of original 
Court on appeal to Privy Council—Right to 
restitution—Extent of right -Trial Court 
refusing to pass decree for future mesne profits — 
If bars claim to future mesne profits by way of 
restitution . 

The plaintiff sued to recover an estate as the 
son of the last holder and got a decree in the 
trial Court. His claim for mesne profits for the 
period before and after suit til! date of delivery 
was, however, disallowed on the ground that no 
issues were framed on the point and that the 
question as to mesne profits must be deemed to 
have been given up. Both parties appealed to 
the High Court, and pending the appeal a 
receiver was appointed and he took possession. 
The original defendant having died, his widow 
was brought on the record and carried the appeal. 
The High Court allowed the defendant’s appeal 
and dismissed the plaintiff's suit. Pending an 
appeal against this decision to the Privy Council 
the defendant (widow) was handed over posses¬ 
sion on f urnishing security. Plaintiff’s appeal to 
the Privy Council succeeded and the trial Court’s 
judgment was restored. Plaintiff executed the 
decree and obtained possession of the estate. He 
then applied for restitution, impleading as 
parties to the application, the widow (defendant) 
and the sureties who had executed the security 
bonds in the High Court. The plaintiff claimed 

(1) the restoration of the amounts drawn as 
allowances by the widow during the litigation. 

(2) restoration of the amounts wrongly appro¬ 
priated by the defendant while in possession, (3) 
return of records and the accounts from the 
receiver, and (4) for recovery from the sureties 
the amounts covered by their security bonds. 
Prayers 1 and 3 were not pressed. It was 
pleaded that S. 144, C. P. Code, did not apply, 
and that in any case no order for restitution 
could be made against the sureties. 

Held, by Wadsworth, J ., on difference of 
opinion between Burn and Stodart, JJ ., (i) that 
S. 144, C. P. Code, applied in terms and that the 
plaintiff was entitled to claim restitution of any 
profits realised by the defendant’s legal represen¬ 
tative (widow) which could be called properly 
consequential upon the wrong decree unless she 
was entitled to resist the claim either by showing 
that she had a superior claim to those profits or 
by showing that the plaintiff’s claim was barred 
by reason of the failure to establish his right to 
future profits in the trial Court; (u) that the 
correct procedure was to take the position as 
stood immediately before the wrong decree and 
t o award to the successful party restitution in 
t he shape of any profits wrongfully received 
under the erroneous decree or as a direct conse¬ 


quence thereof ; (m) that it was impossible to 
, hold on the facts of the case that the widow 

1 would be entitled to appropriate the whole of the 

amounts due to her for arrears of and future 
maintenance on the basis of the provisional 
orders passed pending appeal to the High Court, 
that those orders came to an end on the termina- • 
tion of that appeal and the plaintiff was therefore 
entitled to restitution on that basis, and on the 
basis of the position immediately before the 
wrong decree; (iv) that there was no bar to the 
plaintiff’s claim by reason of his failure to get a 
decree for future profits before the trial Court. 
The High Court having passed an erroneous 
decree as a result of which the receiver was dis¬ 
possessed and the widow was put in possession, 
the profits which accrued due to her as a result of 
this erroneous decree were not profits which 
could have been claimed in the original suit. 
(Wadsworth, on a difference of opinion bet¬ 

ween Burn and Stodart, JJ.) Zamindar of 
Sannokhf.midi v. Susi Iamala Patta Maha- 
devi. 1940 M.W N. 723=52 L.W. 214=(1940) 

2 M.L.J. 47. 

-*—Ss. 144 and 151— Applicability — Execution 

sale—Purchase money paid to decree-holder — 
Subsequent decree holding title to property in 
third person—Refund of money to purchaser — 
Order for restitution — Appeal—If falls under' 
S. 144. 

S. 144, C. P. Code, is confined to cases in which 
the decree of a trial Court has been varied or 
reversed by some superior Court or by reason of 
some order passed by a superior Court. In other 
cases the order for restitution would come under 
S. 151, and is not appealable unlike an order under 
S. 144. After an execution sale was confirmed 
and the money deposited by the purchaser paid 
out to the decree-holder, a third party brought a 
suit and got a decree establishing his title to the 
property sold in execution. The auction pur¬ 
chaser applied to the Court to get back his 
money, and the Court passed an order allowing 
him to recover the amount which the decree- 
holder had drawn out. An appeal was preferred 
against this order, and the appellate Court rever¬ 
sed it. 

Held , (1) that the order of the first Court for 
restitution was one passed under S. 151, C. P. 
Code, in the exercise of inherent powers and was 
not appealable, and the order of the appellate 
Court setting aside that order was without juris¬ 
diction, the remedy of the decree-holder if 
aggrieved, being by way of revision in the High 
Court; (2) that though the order of the first 
Court was unsustainable as it stood, for the 
reason that the execution sale not having been set 
aside, the purchaser had no independent right to 
obtain a refund, the petitioner should not be 
penalised for the mistake, and that it was a case 
for allowing such an amendment to be made as 
would enable the matters in controversy to be 
properly heard and decided; and (3) that the 
order of the appellate Courts should in the in¬ 
terests of justice be set aside and the purchaser 
should be allowed to amend his application for 
refund by adding a prayer for setting aside the 
sale and adding facts relied on for avoiding the 

bar of limitation. ( Rowland , /.) Rameshawar 
Lal Jhunjhunwala v . Ramcharan Prasad 
Sahu. 178 I.C. 41=11 B.P. 204=5 B.R. 49= 
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r P. CODE (1908), S. 144. 

1938 P.W.N. 313=19 Pat.L.T. 111=A.I.R. 1938 
Pat. 447. 

-Ss. 144 and 151— Applicability —Ex parte 

decree for arrears of rent against tenant — Eject¬ 
ment in execution—Subsequent setting aside of 
ex parte decree — Application for restitution and 
restoration of possession — Competency—Suit 
under S. 108 (10), Oudh Rent Act. 

S. 144, C. P. Code, only applies when the origi¬ 
nal order has been reversed by a superior Court 
in appeal, revision or reference. A tenant who 
has been ejected in execution of an ex parte 
decree for arrears of rent, but who gets the ex 
parte decree set aside and files a suit under S. 108 
(10) of the Oudh Rent Act cannot invoke S. 144, 
C-P. Code, for restoration of possession. Nor 
will the Board of Revenue interfere under S. 151, 
C. P. Code, because S. 108 (10) provides an ade¬ 
quate remedy for the tenant. (Bom ford, J.M.) 
Phulbasa v. Murmdhar. 1935 R.D 563. 

--S. 144— Applicability—Liability to restore. 

In a suit for possession of certain property, A, 
the plaintiff, got a decree against B and his usu¬ 
fructuary mortgagees. That decree being rever¬ 
sed on appeal B vvas given possession instead of 
mortgagees. The mortgagees in execution peti¬ 
tion filed by them claimed from B the property 
by way of restitution. 

Held, that it was A who obtained possession 
under the wrong decree and not B who was given 
possession not under the reversed lower Court’s 
decree, but under the reversing appellate Court’s 
decree, that the mortgagees misconceived their 
remedy and B was not bound to restore property. 
(Venkatasubba Rao and Cornish, JJ.) Anantha- 
ram Singh v. Thara Chand. 164 I.C. 379=9 R. 
M. 111=1936 M.W.N. 973=44 L W. 265=A.I. 
R. 1936 Mad. 634. 

-S. 144— Applicability — Mortgage suit —Ex 

parte decree — Subsequent setting aside and re¬ 
trial ending in new decree—Execution taken out 
by mortgagee decree-holder prior to re-trial — 
Sale—New decree awarding amount less than that 
realised by decree-holder by sale — Restitution — 
Right to—Application by mortgagee defendant — 
Limitation — Limitation Act, Art. 182 (7). 

Where an ex parte decree in a mortgage suit is 
set aside and a fresh trial is ordered, there is, 
strictly speaking, no variation or reversal of the 
decree that has been set aside. The decree made 
on re-trial is a new decree, and when the new 

decree declares that the plaintiff is only entitled 
to an amount less than what he has actually rea¬ 
lised by a sale of the mortgaged property under 
the prior ex parte decree which has been set 
aside, he is in equity bound to restore the excess 
to the defendant. Though S. 144, C P. Code, 
may not strictly apply to the case, on the equit¬ 
able principle underlying S. 144 and in pursuance 
of the inherent power of the Court, an order for 
restitution can be made by the Court. An appli¬ 
cation for restitution is in reality an application 
for execution of a decree to which Art. 182 and 
not Art. 181 of the Limitation Act is the appro¬ 
priate article. When the new decree as in the 
case of a mortgage decree, fixes a date for pay¬ 
ment of the amount declared due, the application 
for restitution is governed by Cl. (7) of Art. 182 
of the Limitation Act; and limitation for an 
application for restitution begins to run not from 
the date when the ex parte decree is set aside, but 
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from the date fixed for payment in the new 
decree passed after re-trial. {Cornish, J .) Kanda- 
s a mi Mudali v. Annamalai Reddi. 167 I.C. 258 
=9 RM. 438=1936 M W.N. 1119=44 L.W. 
798=A.I.R. 1937 Mad. 150=71 M L,J. 795. 

-S. 144—Applicability—Order confirming 

sale set aside—Application by auction-purchaser 
for compensation for improvements. See C. P. 
Code, Ss. 151, 144 and 47. A.I.R. 1940 Lah. 59. 

—— S. 144— Applicability—Order on appeal 
setting aside sale of judgment-debtor's property. 

An order passed on appeal setting aside the sale 
of a judgment-debtor’s property is a decree and 
S. 144 is wide enough to cover such order. (Jot 
Lai, J.) Telu v. Raja Ram. 177 I. C. 430=11 
RX. 322=40 P.L.R. 692=A.I.R. 1938 Lah. 456. 
——S. 144—Applicability—Order under O. 21, 

R. 93—If falls under—\opeal—Competency. See 
C.P. Code, S. 2 (2). 42 Bom.L.R. 367. 

. S. 144— Applicability — Party taking posses¬ 
sion of property unlawfully in pursuance of in¬ 
junction order—No delivery through Court — 
Application for restitution—If barred—Proper 
remedy — Suit. 

No application for restitution can properly lie 
where a party, taking advantage of an order of 
injunction, unlawfully takes possession of pro¬ 
perties to which he is not entitled. The proper 
remedy of the persons aggrieved by such unlaw¬ 
ful act is by way of suit and not by way of res¬ 
titution. No question of restitution arises when 
there has been no delivery of property through 
( Court. (Venkataramana Row, J.) Govinda 

Chettiar v. Muniswami Chf.ttiar. 1937 M.W. 

N. 409=45 L W. 393=168 I.C. 926=9 R.M. 59 
=A.I.R. 1937 Mad. 315. 

-S. 144— Applicability — Pauper suit — Order 

on defendant to pay court-fees to Government — 
Reversal on appeal — Restitution—Award of inte¬ 
rest—Power of Court — S. 151— Discretion to 
refuse interest. 

Money paid by a defendant in a pauper suit as 
court-fees due to Government under an order of 
Court which is reversed on appeal is not money 
liable to be dealt with by way of restitution under 

S. 144 of the C. P. Code, and therefore no inte¬ 
rest can be awarded on such amount under S. 144, 
S. 151 will, however, apply to such a case ; but 
that section being discretionary the Court may 
refuse to award interest in view of the particular 
circumstances of the case. ( Mockctt and Laksh - 
inana Rao, JJ.) M ah ai.aksh mamma v. 
Ramayya. 44 L.W. 873=168 I.C. 717=9 R.M. 
627 (1)=A.I.R. 1937 Mad. 178=(1937) 1 M.L.J. 
21 . 

-S. 144— Applicability — Payment under 

O. 21, R. 89 to set aside Court sale—Subsequent 
reversal of decree on appeal or setting aside of 
decree in suit brought for the purpose—Claim for 
restitution by refund of amount paid — Maintaina¬ 
bility—Contract Act, S. 72. 

If a judgment-debtor or any other person 
bound by a decree makes a deposit under O. 21, 
R. 89, C. P. Code, to have a sale of his property 
held in execution set aside, it cannot be held that 
his claim for restitution made either under S. 144, 
C. P. Code, or under the general law, after the 
decree has been reversed in appeal or set aside in 
a suit brought for the purpose is unsustainable. 
There can be no pretence for saying that the pay¬ 
ment made by him was voluntary. It would be a 
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clear case for awarding relief to him under S. 72 
of the Contract Act. (Patanjali Sastri, J.) 
Raman Adiyoty v. Kannan Nambiar. 1940 M. 
W.N. 657=52 L.W. 226=A.I.R. 1940 Mad. 725 
=(1940) 1 M L.J. 340. 

-S. 144— Applicability — Property of takia 

handed over by Court to a certain person — Objec¬ 
tion by F who claimed it as Mutwalli overruled — 
F subsequently obtaining decree declaring him as 
Mutwalli—Remedy by way of restitution. 

In a dispute about takia , a person was declared 
to be a Sajjadanashin and another a Mutwalli. 
They were allowed to take over the property of 
the takia and give security for the same till the 
decision of an appeal from the order declaring 
them to be Mutwalli and Saj jadanashin. The 
Mutwalli took charge of some of the property 
and died. The Court allowed the Saj jadanashin 
to take over the remaining property in spite of 
the objections of one F who claimed to have been 
.appointed as a Mutwalli. Afterwards this F ob¬ 
tained a decree declaring him to be a Mutwalli, 
and made an application under S. 144, C.P. Code, 
for restitution to him of the property of the takia. 

Held, that a declaratory decree to the effect 
that a person is a Mutwalli was incapable of exe¬ 
cution and that a Mutwalli entitled to get the 
property under a declaratory decree could not 
have his remedy under S. 144, C. P. Code. ( Bhide , 
J.) Fateh Mahomed z;. Sardar Alt Shah. 161 
I.C. 444=8 R.L. 752=A.I R 1936 Lah. 48. 

-S. 144 —Applicability —Right to apply under 

—■Conditions of — Decree—Setting aside in a 
different suit not between same parties—Restitu¬ 
tion—Application for — Competency. 

In order to entitle a party to apply under S. 144, 
C. P. Code, he has to show that there was a 
decree in consequence of which some party to the 
record had obtained a benefit to the detriment of 
the applicant; and, secondly, that that decree 
having been varied or reversed, the applicant is 
entitled to be restored to the position in which he 
would have been but for the decree which ulti¬ 
mately has been declared to be erroneous. It is 
also clear that the reversal or variation must be 
in the same proceedings between the parties,—it 
may be as the result of a successful appeal or an 
application for review or in any other manner 
provided by the Code—and it is also clear that 
the decree must be between the same parties and 
the reversal or modification must be in favour of 
the applicant or some one claiming under him. If 
in some other suit not connected with the suit in 
which the application for restitution is made, the 
decree under which a party has been deprived of 
property or other benefit is set aside, the section 
cannot apply. If a decree is set aside by a decree 
in a different suit between some of the parties to 
the former decree and strangers, an application 
for restitution under S. 144 will not lie. ( Rang - 
nekar , J.) Shivappa Dhondappa v. Ram- 

lingappa. 39 Bom.L R. 112=168 I.C. 810=9 R. 
B. 401=A.I.R. 1937 Bom. 173. 

-S. 144— Applicability—Sale set aside after 

confirmation—Application by judgment-debtor for 

mesne profits. . , , . 

S. 144 contemplates restitution, where, and in 
so far as, a decree has been varied or reversed. 
An order of the executing Court confirming a 
sale which is afterwards set aside does not 
amount to a decree and therefore the application 


C. P. CODE (1908), S. 144. 

for mesne profits payable in consequence of that 
order cannot be made under S. 144. ( Tek Chand 

and Abdul Rashid , //.) Ganesh Datta v. Model 
Town Society. 185 I.C. 125=12 R.L. 268=A.I. 
R. 1939 Lah. 508. 

-S. 144 —Applicability — Specific performance 

refused in trial Court but decreed on appeal— 
Execution for costs in the meanwhile—Delay in 
execution of sale deed owing to defendant's objec¬ 
tions—Compensation for if can be obtained by 
application under S. 144— Proper remedy — Refund 
of costs recovered — Limitation—Suspension — 
Rule as to. 

Pending an appeal against the dismissal of a 
suit for specific performance, one of the defen¬ 
dants realised by execution the costs awarded to 
him. The appellate Court decreed specific per¬ 
formance and directed the necessary deposits 
within a specified time and also decreed costs 
only in case the deposit was made in time. The 
deposit was so made but owing to the objections 
of the defendants which were upheld by the lower 
Court but which were ultimately rejected by the 
appellate Court the execution of the sale deed 
was considerably delayed. The plaintiff applied 
under S. 144, C. P. Code, not only for the refund 
of the costs recovered from him, but also for 
compensation for the loss occasioned by the 
delayed execution of the sale deed. It was held 
that the use of the words ‘damages, compensation 
and mesne profits’ in S. 144, C. P. Code, indicated 
that the possession obtained under an erroneous 
decree subsequently reversed is wrongful posses¬ 
sion and hence on a reversal of the decree the 
judgment-debtor would be entitled not only to 
possession but also to mesne profits during the 
period he was kept out of possession, but that as 
the suit was for specific performance of a con¬ 
tract to sell which did not by itself create any 
interest in the property and the decree only enti¬ 
tled the decree-holder to the execution of a sale 
deed, S. 144 had no application. Further, any 
loss that might have been suffered by the plaintiff 
owing to the delay caused by the defendant’s 
objections in the matter of the execution of the 
sale deed, could not be said to be 'properly conse¬ 
quential’on the reversal of the decree ; it would 
be a remote and indirect loss which was outside 
the scope of S. 144, C- P. Code. The remedy of 
the decree-holder if any was by way of suit and 
not by way of restitution under S. 144. That as 
regards the refund of costs recovered, the period 
during which the objections of the defendants 
were being agitated should be deducted in com¬ 
puting the period of limitation on the general 
principles of suspension of limitation applicable 
to cases where a party is prevented under certain 
circumstances from taking action in pursuance of 
his rights. ( Harries and Misra, //.) Badruddin 
Khan v . Mahyar Khan. I.L.R. (1939) All. 103 
=180 I.C. 633=11 R.A. 491=1939 A.W.R. (H. 
C.) 87=1938 A.L.J. 1189=A.I.R. 1939 All. 66. 

- S. 144 — Applicability — Sureties . 

S. 144 was not intended to apply to sureties but 
only to the parties to the suit or their represen¬ 
tatives. The surety only undertakes to return 
the property, namely, the material object and not 
the liability for safeguarding the rights of the 
owner in respect of the property. If any loss is 
caused to the owner by reason of the property not 
being returned in the condition in which it was 
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when it was taken, or if for any other reason the 

wTlh e r. SUffers d ? mages> that has nothing to do 
th the execution of the decree as such. {Stone. 

N 'y°9'' Syed Fakir Syf.d Hussain 

n U ir SAMAD Khan. I.L R (1938) Nag 354 

Yqi° R ' N - 285 = 17 3 I.C. 155=A.I.R. 1938 Nag. 

S-. 144 —Applicability—'Tenants ejected in 
proceedings under S. 79, Agra Tenancy Act— 
Order of ejectment cancelled—Subsequent res- 
Arol'm" ° f eject A ed tenants to possession. See 

No R S. TF i^7H.D. CT 509 SCH ' IV> Group F ’ Seri * l 

o ,,, Application for. 

——b. I 44 —Application f or -Order to file in 
Natur'e nf m F EBeC ‘ r Restih “ ion applicalion- 

of Umi°aFon Z S t e ° f ^^s-ApplicobilUy 

Where on receipt of an order from the High 

Court s aying all proceedings with reference to 
an application for restitution, the lower Court 
merely directed that it should be filed for the 

present in the record room, it is merely an ad¬ 
ministrative order and not a judicial one. It is 

in no sense a final disposal of the case. An 
application under S. 144, C. P. Code, is a miscell¬ 
aneous case and once initiated that miscellaneous 

n °A f S'/e rise to any application of the 
Limitation Act during the course of its disposal. 
As long as that remains pending, there is no ques- 
on of the application of the Limitation Act to 

its proceeding. •Attention of the Court that 

be passed ° n the P endin S application, 
is all that is necessary and for that there can be 

no limitation. {Barnet and Verma, JJ.) Rama- 
— A i? T td a L ^7X A v ‘ Satya Narain. 177 I.C. 695 

R VH^’?il = i 9 ?o A,LR - 776= 1938 A W * 

R. (H.C.) 542=A.I.R. 1938 All. 552. 

Z and 1^2 —Application for restitu- 

tion relating to rent decree—Order on—Second 
appeal—B. T. Act, S. 153. 

A second appeal from an order passed on an 
application for restitution under S. 144, C. P. 
Code, relating to a rent decree, is not barred either 

?r/ S , 102 L C o P ’ Code °rby S. 153, B. T. Act. 
(Ld<7/ey, /j Satish Chandra v. Protiva Nath 

Roy. 43 C.W.N. 859=A.I.R. 1939 Cal. 612. 

7T7 7*'}??,~ A Jf >lication '"'da—form of—O. 21, 
K. 11— Applicability. 

Application for restitution may be made in such 

manner as the nature of each case might require 

and need not follow in every case the procedure 

Il» C. P. Code. {Venkataramana Rao , 

to ?A LA 2 1[ £ A1 * DI p ILLAI v. r a SA ppa Pil LAI . 167 
458=9 R.M. 453=45 L.W. 522=1936 M W 

1122 = A I,R * j 937 Mad. 173=(1937) 2 M.L. 

J. 108. 

-S. 144 —Application under—Nature of 

. An L application under S. 144, C. P. Code, being 
in substance one made for seeking the aid of the 
Court in working out the final decree should be 
regarded as an application for execution of the 
decree passed in appeal. 7 O.W.N. 1153, Foil. 
{Snvastava and Nanavutty , JJ.) Birendra Bik- 
kam Singh v Basdeo. 12 Luck 52=160 IC 
814=8 R.O. 281=1936 O.W N. 262=1936 O L 
R. 109=A.I.R. 1936 Oudh 185. 

~ 7"^: ^4—Application under—Nature of— 
Limitation applicable. See Limitation Act, 
Arts. 181 and 182. 71 M.L.J, 795. 
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Award of interest. 

- S. 144 — Award 0 / interest—Power of Court 

—Deposit by judgment-debtor on condition of 
stay of execution —Decree-holder unable to fur¬ 
nish security for withdrawing amount deposited — 
Reversal of decree in appeal—Application for 
restitution—Right to interest. 

The basis of restitution is the loss suffered by 
the judgment-debtor by reason of the wrongful 
decree and the orders resulting therefrom. A 
judgment-debtor apprehending steps in execution 
applied for stay of execution pending his appeal 
and stay was ordered on condition of his furnish¬ 
ing security for the decree amount. He found 

difficulty in furnishing security and instead depo¬ 
sited the full amount of the decree in Court 
requesting the Court to take security from the 
decree-holder before permitting him to withdraw 
the amount from Court. The Court accordingly 
made such an order ; the decree-holder was unable 
or unwilling to furnish security with the result 
that the money remained in Court and the decree 
remained stayed. Eventually the decree was 
1 * 1 in appeal and the judgment-debtor 
applied for restitution claiming interest, on the 
amount deposited by him for the period it remain¬ 
ed in Court. 

Held, though the act of the judgment-debtor in 
making the deposit instead of furnishing security 
as ordered by the ( ourt was due to his own ini¬ 
tiative, the Court having accepted the deposit and 
treated it as the basis for the stay order and 
imposing certain terms on the decree-holder, the 
order of the Court for the retention of the money 
in Courts formed part of an act of the Court 
resulting directly from the decree which had been 
held to be erroneous. Since that order in fact 
deprived the judgment-debtor of the use of the 
money, he was entitled to interest on the amount 
from the decree-holder. ( Wadsworth, J.) Sita- 
ramayya v. Venkanna. 187 I.C 30=12 R M. 
700 = 1939 M.W.N 961=50 L.W. 432=A.I.R 
1940 Mad. 15=(1939) 2 M.L.J. 509. 

Consequential claims. 

S. 144 — Consequential claims—Decision of 


Court—Reversal of decree for possession — Resti¬ 
tution—Claims to mesne profits—IVhen to be 
made—If arises itnmediately on reversal of decree 
or only on decree after trial on remand of suit — 
Considerations for Court. 

Ordinarily, upon reversal of a decree for 
possession, the j udgment-debtor would be entitled 
to possession, if claimed. He would also be 
entitled to mesne profits during the period he was 
wrongfully kept out of possession. But it cannot 
always be said upon reversal of the decree unless 
it gives a clear indication of the fact that the 
possession taken under the decree is wrongful. 
S. 144 makes a distinction between restitution 
which is properly consequential on the variation 
or reversal of the decree and restitution which is 
not. Discretion is vested in the Court to make 
an order for mesne profits which are properly 
consequential on such variation or reversal- 
There may be a reversal which does not imprint 
on the possession taken a wrongful character 
within the meaning of the definition of "mesne 
profits" contained in S. 2 (12), C. P. Code. If in 
the order of reversal the character of that 
possession has been determined, then the question 
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ceases. But if it is not, and the Court remands 
the suit for the determination of that question 
atresh or further inquiry, then it would be pre- 
mature for the Court of restitution to make an 
order for mesne profits in the application for 
restitution, as that would amount to determining 
a question which is sub judice. S. 144 does not 
enunciate the doctrine of restitution in an 
unqualified form and does not contemplate a 
complete and unqualified restitution with all con- 
sequential reliefs. The Court has to regard the 
nature of the claim, the relief granted, the varia- 
tion introduced in appeal, and the manner in 
'vhich the ultimate decision might affect the 
rights of the parties to the subject-matter in dis- 

. These considerations have to be borne in 
mind in exercising the discretion vested in the 
Court in determining the claim to ancillary relief 
by way of refund of costs, payment of interest, 
damages °r compensation and mesne profits. 

; i e r W ' GaNPAT GaTLU V. NAVNITLAL. 

187 rc 354 12 R B. 426=41 Bom.L.R. 1204= 

A.I.R. 1940 Bom. 30. 

n m m Construction 

-S; 144 —Construction—"Any party ”— Right 

to restitution—If confined to parties in appeal 
which reversed decree or order—Party to suit in 
trial Court not impleaded in appeal—Right to 
apply Party to suit—Recovery of costs under 
decree—Reversal of decree on appeal—Party not 
impleaded in appeal—Right to restitution. 

The expression “any party” in S. 144, C. P. 
Code, is not confined to parties in the appeal in 
which the decree has been reversed or modified. 
It includes every person against whom the decree 
appealed from was passed, though he was not a 
party to the appeal, provided the appeal is in 
effect and substance in favour of such person. 
The conditions on which restitution can be grant¬ 
ed under S. 144 are : (1) that the applicant must 
be a party to the litigation which has terminated 
according to law; (2) that he has lost, or been 
deprived of something by reason of the decree or 
order which has been subsequently varied or 
reversed; and (3) that on the final pronounce¬ 
ment of his rights, the party applying is entitled 
to the benefit of restitution. The section does 
not in terms state or require that the applicant 
must be a party to the proceeding which has 
resulted in the original decree being reversed or 
varied ; nor does it require that the final decree 
should provide for a right in him to apply for 
restitution. All that is necessary is that the final 
decree must be such that it would be inequitable 
to allow his opponent to retain what he has 
obtained from the former on the strength of a 
decree which ultimately is held to be erroneous 
or wrong. A party to the suit from whom costs 
have been recovered, is therefore entitled to apply 
for restitution on the reversal of the decree 
finally in appeal, though he himself has not been 
a party to the subsequent stages of the litigation 
in appeal. (Rangnekar, 7.) Gurunath v. Ven- 
Katesh. I.LR. (1937) Bom. 150=38 Bom.L.R. 
1326=168 I.C. 629=9 R.B. 886=A.I.R. 1937 
Bom. 101. 

S. 144— Construction —“ Place the parties in 


AND 
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decree, in S. 144, C. P. Code, must be construed 

as meaning that the parties are to be put in the 

position which they would have occupied had it 
noj been that a wrong decree had been passed., 
there is nothing in the section which would 
justify the Court in holding that the claimant to 

t r n Stlt ,L tl0n ^ S L 5° be glven any better Position, 
than that which he occupied at the time when the 

wrong decree was passed or that he must base his 

claim on the theory that he is entitled only to 

W *n he , w L ° U , Id have got had there been no decree 
at all and had the proceedings been pending right 

up to the time when the final decision set the 

matter at rest. ( JVadsworth , 7., on a difference of 

opinion between Burn and Stodart, 77.) Zamin- 

DAR OF ^ANNOKHEMIDI 7/. SUSI IAMALA PATTA 

Mahadevt. 1940 M.W.N. 723=52 LW 214- 
(1940) 2 MX.J.47. W * Z14 ~ 

Costs. 

77 S. 144—Costs—Right of party to restitu- 

tbo,,gh not im pleaded in appeal. See 

o Construction, Supra. I.L.R. (1937) 

Bom. 150. 7 

Court-fee. 


—— S - 144— Court-fee-Appeal against order 
under section. 

A memorandum of appeal against an order of 
restitution passed under S. 144, C. P. Code, must 
oe stamped ad valorem. It does not come under 
the exempting provision of Financial Department 
Notjficat'on No.4 1 , dated the 19th September, 
IV21, which reduces the fee chargeable on appeals 
from orders under S 47, C. P. Code. An applica¬ 
tion under S. 144 does not execute an existing 
decree, but it unexecutes a decree which had 
ceased to exist. (Baguley and Mosely, JJ .) Ma 
Htwe v. U Toke. 1938 Rang.L R. 635=179 I C 
464=11 R.R. 319=A.I.R. 1939 Rang. 32. 

S. 144 Court-fee—Appeal against order 
under section. 

. An appeal against an order made on an applica¬ 
tion under S. 144, C. P. Code, ought to bear an ad 
valorem court-fee. ( Henderson , 7.) Birenra 
Nath v. Surendra Nath. 42 C.W.N. 152. 

S. 144— Court-fee - Order rejecting applica- 


the position which they would have occupied but 
for such a decree'*—Meaning of. 

The words “place the parties in the position 
which they would have occupied but for such a 

Q,. D.—86 


tion for restitution—Appeal—Court-fee payable— 

Restitution proceedings—Nature of—If execution 
fi r T oce e“l”9/-- Be ”gaJ Government Notification y 
No. 1872-J, dated 23rd May, 1921—Applicability. 

Restitution proceedings are not execution pro¬ 
ceedings. They are miscellaneous proceedings in 
the nature of suits, where large amounts claimed 

as damages might be involved. A memorandum 

oi appeal from an order refusing restitution must 
be stamped with ad valorem Court-fee under 

ci tt £ rt ‘ of th ? Gourt-Fees Act. Art. 11 of 
11 has no application to the case. The notifi¬ 
cation of the Bengal Government, No. 1872-J , 
dated 23rd May, 1921, providing for a court-fee 
of rupees two under Art II, Soh. II, in respect of 
appeals from orders under S, 47, C. P. Code, can¬ 
not be held to include appeals from order under 
y- 144, C. P. Code. Even where an application 
for restitution is taken as falling under S. 151, C. 
P. Code, there is no difference as regards court- 
fee on appeal, as an order under S. 151, is not 
appealable. It is only an order under S. 144 that 
is appealable, and the appeal must be stamped 
undei Sch. I, Art. 1, Court-Fees Act. (M. C. 
Ghose and Mukerjea, JJ.) Tarak Chandra Ray 
v. Panchanan Banerjee. I.L.R. (1937) 1 Cal. 
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637=65 C.L.J. 165=171 I.C. 212=10 R.C. 242= 
41 C.W.N. 157=A.I.R. 1937 Cal. 152. 

Decree passed by Court. 

Ss. 144, 47 and 151— Decree passed by 
Court A— Purchase of judgment-debtor*s property 
by decree-holder in execution at A— Sale set aside 
—Decree transferred to Court at B— Appeal 
against order setting aside sale allowed — Mean¬ 
while decree executed in Court at B— Application 

by judgment-debtor f or restitution in Court B— 
If lies. 

A decree was passed in the Court at A and was 
executed by the sale of the judgment-debtor's 
property which was purchased by the decree- 
holder. Subsequently the sale in the Court at A 
was set aside and hence the decree-holder appeal¬ 
ed against the order setting aside the sale and 
simultaneously got the decree transferred to 
another Court at B and executed it there and re¬ 
alized the amount on the decree at B. His appeal 
against the order setting aside the sale in the 
Court at A was allowed and he got the sale con¬ 
firmed in his name. The judgment-debtor finding 
that he had paid the decree-holder twice over, 
once by sale of his property in the Court at A and 
again in execution in the transferee Court at B, 
applied for restitution to the Court at B alleging 
that he was entitled to restitution under Ss. 47, 
144 and 151, C. P. Code. 

Held , that the Court at B could not grant resti¬ 
tution because as soon as it executed * the decree 
its purpose was finished and it no longer remain¬ 
ed an executing Court; so S. 47 was of no use. 
Again that Court not being the Court of first 
instance, proper remedy if available under S. 144 
was to the Court at A and as other remedy was 
available S. 151 could not be invoked. ( Derby¬ 
shire , C.J. and Makerfea, J.) Kishori Mohan 
Shadhu v. Kumar Brahma Niranjan Chakra- 
varty. A.I.R. 1938 Cal 554. 

■-Ss. 144 and 151— Decree varied in appeal 

by compromise—Restitution—Inherent power. 

Even if a decree is varied by the appellate 
Court not after contest but by a compromise bet¬ 
ween the parties, the Court can allow compensa¬ 
tion on the principle of S. 144, C. P. Code, in the 
exercise of inherent jurisdiction. The measure 
of compensation will be the profit which the party 
m possession actually derived or could have deri¬ 
ved by exercise of due diligence from the date on 
which he should have surrendered possession 
under the compromise. ( Tek Chand and Bhide , 

JJ.) Allah Jovvai v. Jindan Bibi. 42 P.L.R. 
429. 

-S. 144 and Oudh Rent Act ( 1886 ), S. 108 

(9) —Ex parte ejectment—Restoration of suit by 
appellate Court—Claim for compensation — 
Proper remedy. 

Where by an ex parte decree under S.. 61 of 
the Oudh Rent Act, a defendant is ejected but 
the suit is ultimately restored by the appellate 
Court and the defendant regains possession 
under a compromise during the rehearing of the 
suit, a claim by him for compensation does not 
come within the provisions of S. 144, C. P. Code. 
There is no doubt that an application under S.144 
can lie when the original order has been varied 
or reversed by a superior Court. If varied or 
reversed by the original Court the proper remedy 
is by a regular suit under S, 108 (9) of the I\ent 
Act. ( Harper , S.M. and Sathe, J.M.) Deo 
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Narain v. Madan Mohan Lal. 1940 R.D. 245= 
1940 O.W.N. 506=1940 O.A. 697. 

Inherent power of Court. 

-—S. 144—Inherent power of Court—Order 

holding surety liable for payment—Reversal— 
Application by surety for restitution. See C. P. 
Code S, 151—Restitution. 40 P.L.R. 289. 

Interest. 

-S. 144— Interest—Award of—Power of 

Court. 

Although ordinarily interest is a part of the 
normal relief given in restitution, it would not be 
proper to allow interest when there is no direc¬ 
tion for its payment in the order of the final 
Court of appeal. (Mitter and Roxburgh, JJ.) 
Birendra Nath Basu v. Surendra Kumar Basu. 
I.L.R. (1940) 1 Cal. 486=44 C.W.N. 438=71 C. 
L.J. 127=A.I.R. 1940 Cal. 260. 

Jurisdiction. 

-S. 144— Jurisdiction—"Court of first 

instance”—Meaning of—Court which passed 
decree ceasing to have jurisdiction over area 
owing to transfer of territorial jurisdiction in 
respect of future business—Transfer not affecting 
pending cases—Decree passed in pending suit — 
Appeal—Reversal after notification—Application 
for restitution—Jurisdiction to entertain. 

The words “Court of first instance" as used in 
S. 144, C. P Code, are used in contradistinction 
to a “Court of appeal" and mean the Court which 
passed the decree, or if that Court has ceased to 
exist, the Court to which the proceedings are 
transferred in substitution for the Court which 
passed the decree. Where, however, Government 
issues a notification redistributing the jurisdic¬ 
tion of Courts in a district and transferring 
certain areas from one Court to another in 
respect of “future business" and the notification 
expressly provides that it should not affect suits 
or cases pending in the Court, at the time, an 
application for restitution arising out of a suit 
which was pending in one Court at the time of 
the notification must be presented to that Court 
and that Court only, because when that Court still 
exists, and the suit giving rise to the application 
has not been transferred to any other Court, the 
Court which passed the decree is the only Court, 
and the proper Court, which can entertain the 
application, being the “ Court of first instance" 
within the meaning of S. 144, C. P- Code. An 
application for restitution is not “future busi¬ 
ness" contemplated by the notification, though the 
cause of action for the application might arise 
only after the Notification. (Harries and Rachh - 
pal Singh , JJ.) Skinner v Skinner. t.L.R. 
(1937) All. 670=1937 A W.R 510=1937 A.L.J, 
588=1937 A L R. 713=170 I.C. 706=10 R.A. 
515=A.I.R. 1937 All 515. 

-S. 144—Jurisdiction—Objection to juris¬ 
diction on the ground that Court which passed 
decree in suit alone has exclusive jurisdiction 
—Omission to raise at earlv stage—If fatal. See 
C. P. Code, S. 21. 1937 A W.R. 510. 

Limitation. , 

-S. 144—Limitation—Application for resti¬ 
tution—If one in execution—Limitation—Start¬ 
ing point. See Limitation Act. Art. 182. 41 
Bom.L.R. 1204. 

-;S. 144— Limitation — Commencement of — 

Application under—Nature of—“Where and in so 
far as a decree is varied or reversed”—Meaning 
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of—Application for mesne profits by successful 
party—Starting point of limitation. 

An application under S. 144, C. P. Code, is not 
an application for execution and is governed for 
purposes of limitation by Art. 181 of the Limita¬ 
tion Act; and time runs from the date of the 
decree of the appellate Court when the first 
Court’s order was “reversed” and the right to 
apply for restitution accrued. But where the 
application is for the recovery of mesne profits 
time does not begin to run till possession has been 
restored to the successful party. The words 
“where and in so far as a decree is varied or 
reversed” in S. 144 must be construed as meaning 
where the decree is reversed either temporarily 
or finally. ( Darling, S.M. and Bomford, J.M.) 
Kadir Bux v. Behari. 1937 R.D. 21. 

--S. 144 —Limitation—Restitution—Applica¬ 
tion for, in consequence of order of His Majesty 
in Council. See Limitation Act, Arts. 181 and 
183. 44 C W.N. 438=71 C.L.J. 127. 

-—S. 144—Limitation—Suspension—Principles 

governing. See C. P. Code, S. 144 — Applicability. 
1938 A.L . J. 1189=A.I.R. 1939 All. 66. 

--S. 144— -Limitation — Tenant ejected but 

restored to possession on appeal or revision— 
Application for mesne profits for period of dis¬ 
possession—Limitation — Starting point. See 
Limitation Act, Art. 181. 1938 R.D. 182=1938 
A.W.R. (B.R.) 113. 

Mesne profits. 

- S. 144 —Mesne profits—Landlord taking 

possession of tenanted land in execution of decree 
in ejectment—Decree subsequently reversed — 
Mesne profits payable to tenant—Assessment of — 
Landlord's right to deduction of rent. 

When a landlord has taken possession of the 
tenanted land in execution of a decree in eject¬ 
ment against his tenant, and the decree is sub¬ 
sequently reversed, the landlord must pay to the 
tenant by way of mesne profits under S. 144, C. P. 
Code, the amount of rents and profits which he 
•could have, with due diligence, realised from the 
sub-tenants on the land in suit during the period 
that he was in possession. He is, however, 
•entitled to claim by way of deduction the rent 
payable to himself by the tenant during that 
period. (S. K. Ghose and R. C. Mitter, JJ.) P. C. 
Tagore v. Mathura Kanta Das. 173 I.C. 391 = 
10 R.C. 512=41 C.W.N. 1015=A.I.R, 1937 Cal. 
478. 

- S. 144 —Mesne profits—Right to, by way of 

restitution—Sale of property on wrong date. See 
Scope, infra. A.I.R. 1937 Mad. 694. 

Order under. 

- Ss. 144 and 151 —Order under — Appeal — 

Re vis on. 

In a proceeding started under S. 144, G P. 
■Code, the Court held that S. 144 did not apply but 
granted relief under S. 144 read with S. 151. 

Held , that the Court having decided the rights 
of the parties and in effect given a decre which 
was capable of execution, the order was appeal¬ 
able. though it was styled as falling under S. 144 
or S. 151 or under both Ss. 144 and 151 No 
application in revision lay againt such order. 

(Manohar Lall, /.) Jaganrath Das v. Sriicant 
Missir. 19 Pat L.T 118=1938 P.W.N. 310. 

Pre-emption suit. 

--S. 144 — Pre-emption suit — Order permitting 

creditors of pre-emptor to withdraw deposit in 
Court — Reversal—Liability to refund. 
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Where the creditors of the pre-emptors were 
parties to an order permitting them to withdraw 
amount deposited in Court, when that order is 
reversed, are in justice and equity liable to make 
restitution and refund the amount withdrawn by 
them. They cannot resist restitution on the plea 
that they were not parties to the pre-emption suit, 
for the word ‘parties’ in S. 144, C P. Code, must 
be taken to include their representatives and 
further representative does not mean only a 
party’s legal representative but means his repre¬ 
sentative in interest. ( Thomas , C J and Zia-ul- 
Hasan, J.) Badri Das v. Raja Birendra Bikram 
Singh 14 Luck. 106=175 I.C. 169=1938 O A. 
461=1938 O.L.R. 276=10 R.O. 313=1938 A.W. 

R. CC.C.) 61 = 1938 O.W.N. 722=1938 R.D. 708 
=A.I.R. 1938 Oudh 169. 

Principle of restitution. 

--S. 144— Principle of restitution. 

The power of a Court to direct restitution is 
inherent in the Court itself. It rests on the 

principle that a Court of justice is under a duty 
to repair the injury done to a party by its Act. 
The right of a party to have restitution and the 
duty of the Court to give him restitution do not 
rest on the provisions of S. 144 of the Code, 
which defines the procedure only in one class of 
cases requiring restitution by enacting that the 
application for restitution is to be made in the 
Court of first instance. The other part of the 
section gives the measure of restitution and 
empowers that Court to determine the form and 
amount of restitution. ( Mitter and Roxburgh, 
J J.) Birf.ndrj Nath Basu v. Surendra Kumar 
Basu. I.L.R. (1940) 1 Cal. 486=44 C.W.N. 438 
—71 C.L.J. 127=A.I.R. 1940 Cal. 260. 

Refund. 

— S. 144— Refund—Right of auction-purcha¬ 
ser. 

The right of the auction-purchaser to a refund 
of the money paid by him arises both under 

S. 144, C.P. Code, and also on principles of equity 
and justice and if the case does not come under 
S. 144, the Court can exercise its inherent juris¬ 
diction to direct a refund of the money to the 
auction-purchaser. (Jai Lal t J.) Ranbir Sen t;. 
Mohammad Din. 166 I.C. 381=9 R.L. 362=A. 
I.R. 1936 Lah. 497. 

Restitution. 

Ss. 144 and 151— Restitution — Decree not 
reversed or varied—Court cannot grant restitu¬ 
tion. 

Where a decree has not been varied or reversed 

a Court has no power to grant restitution under 

S. 144, C. P. Code, or under its inherent powers 
under S. 151. {Bose, J .) Narayan v. Mst. 
Radhabai. 169 I.C- 311=9 R.N. 319=I.L.R. 
1937 Nag. 153=A I.R. 1937 Nag. 151. 

Ss. 144 and 145— Restitution—Joint and 
several decree against two defendants—Appeal by 
both—Stay of execution—Deposit of decree 
amount by one—Amount drawn out by plaintiff on 
execution of surety bond by sureties—Bond reci¬ 
ting that “if the defendants succeed in the appeal" 
they would be liable for the amount — Construc¬ 
tion—Appeal successful as regards one defendant 
only—Right of latter to restitution—Liability of 
sureties, if arises — Undertaking—If to both defen¬ 
dants jointly. 

Appellant, who was the second defendant, was 
sued along with his mother-in-law, the 1st defen- 
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dant, for conversion of certain article, and a 
decree was made against them fixing them with 
a joint and several liability. They appealed, and 
applied for stay of execution pending appeal. The 
Court ordered them to deposit the decree amount 
in Court. The appellant paid the amount into 
Court. The plaintiff was directed to take it out 
on fl \r n »shing security for the amount. The 1 st 
and 2 nd respondents became sureties for the 
plaintiff and executed a surety bond for the 

amount which recited that ‘the defendants de- 

P° S 1 i eC i tbe said amount in Court/’ and that “if 
the defendants should succeed in the appeal, ve 

a S r ^ e sa *^ amount may be recovered, 

etc. The appellant, 2nd defendant alone succeed- 
ed in the appeal, the decree against him being set 
aside, but the decree against the 1 st defendant 
was confirmed. Appellant then applied for resti¬ 
tution, under S. 144, C. P. Code, of the money he 
had paid into Court, both against the plaintiff and 
against the sureties under the surety bond. 

Held, ( 1 ) that the appellant was entitled to res¬ 
titution of the money from the plaintiff; ( 2 ) that 
the surety bond must be construed as an under¬ 
taking by the obligors to the obligees jointly, and 
that the liability of the sureties was conditioned 
upon the “ defendant ”, i.e. t both of them, succeed¬ 
ing in the appeal, and that as only one of the 
defendants had succeeded, the appellant was not 
entitled to restitution as against the sureties by 
enforcement of their bond against them, because 
the sureties could not, upon the language of the 
bond, be held to have undertaken a liability except 
upon the condition that the appeal of both the 
defendants succeeded. ( Cornish, J) Vf.frasa- 
lingam V . Subiiarayudu. 166 I.C. 890=9 R M 
406=44 L.W. 838=A.I.R. 1937 Mad. 229. 


~ S. 144 Restitution—Right to — Realisation 
from surety—Refund on reversal if can be order¬ 
ed when surety is not a party. 

Where the security, furnished by a surety in the 
matter of the result of a pending appeal, was 
after the dismissal of the appeal sold and the 
money realised by the decree holder and the 
decree was subsequently reversed by the High 
Court, an application under S. 144, C. P. Code, by 
the original juggment-debtor for refund of the 
amount realised could not be ordered in the 
ab'ence of the surety concerned whose property 
was sold. {Davies, I-C.S .) Hal Kishanz/. Ale 
Kasul^Ali K han. 1938 A.M L.J. 127. 

, cn : an ^ ^7 —Restitution in a case 

not falling under S. U4-Relief-Basis-Exccu- 
Uon and realisation pending appeal—Remand on 

P ecre . e f° r smaller amount on remand— 
Application for refund of excess recovered— 
Limitation—Starting point 

Resolution in a case not strictly falling within 

the terms of S. 144, C. P. Code, should be made 
upon the equitable principle underlying S. 144 and 
in exercise of the inherent power of the Court to 

process. A decree passed 
against a defendant was set aside in appeal pre¬ 
ferred by him and the case was remanded for 
trial on 23rd November, 1931. In the meantime, 
plaintiff applied for execution of the decree and 
the defendant deposited a certain amount which 
was subsequently withdrawn by the plaintiff. On 
remand, the Court passed a decree on 25th March, 
1933, for an amount lesser than what defendant 
had deposited. So, on 16th March, 1936, defen- 
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dant applied for refund of so much of the amount 
as was received by the plaintiff in excess of what 
was due to him under the fresh decree. 

Held, that although S. 144 did not in terms 
apply, Court could grant refund upon the princi¬ 
ple of S. 144 under its.inherent powers. 

Held, further, that defendant’s application was 
in time as the right to claim refund accrued to 
him only when the fresh decree was passed after 
remand and not from the order of appellate Court 
remanding the suit. 

Held also, that S. 47 also applied to the facts of 
the case, as the defendant was claiming only the 
surplus left after satisfying the decree and as 
such the matter related to execution, discharge 
and satisfaction of the decree. ( Niyogi , /.) W. 
R. Pandit v. S. R. Pandit. I.L R. (1939) Nag. 
492=182 I.C. 66=11 R.N. 497=1939 N.L.J. 19S 
=A.I.R. 1939 Nag 101. 

Revision. 

--S. 144—Revision—Order rejecting applica¬ 
tion under—Competency. See C. P. Code. Ss. 2 
(2), 115 and 144. A I.R. 1936 Cal. 812. 

Right to apply. 

-S. 144— Right to apply — Preliminary mort¬ 
gage decree — Amendment — Revision—Final decree 
during pendency of—Possession obtained— 
Amendment set aside — Application under S. 144„ 
C. P. Code, if competent. 

Where a revision has been preferred against the 
amendment of a preliminary decree in a suit for 
foreclosure and during its pendency a final decree 
in terms of the amended preliminary decree is 
passed and possession obtained in execution there¬ 
of, and subsequently the revision is allowed and 
the amendment set aside, it is competent to the 
judgment-debtor to apply under S. 144, C. P. 
Code, for restitution. {Collistcr and Bajpai, JJ.) 
Gorind Behari v. Shutaat-Mand Khan. I L.R. 
(1938) All. 494=176 i.C. 81 = 1938 A.L R. 537= 
11 R.A. 29=1938 A.L.J. 477=1938 A.W.R. (H. 
C.) 304=A.I.R. 1938 All. 364. 

Sale. 

-S. 144— Sale in execution of ex parte decree- 

— Judgment-debtor setting it aside by deposit 
under O. 21, R. 8*-—Ex parte decree also after - 
zvards set aside — Judgment-debtor's right tore- 
fund of compensation deposited for auction 
purchaser. 

If a judgment-debtor against whom an ex parte 
decree was passed chooses to set aside the sale 
held in execution of that decree by making the 
necessary deposit under O 21, R. 82, C. P. Code, 
and afterwards the ex parte decree also is set 
aside, the judgment debtor would not be entitled 
to claim a refund of the amount which he had de¬ 
posited as the auction-purchaser’s compensation. 
Such a deposit is not made by him directly in¬ 
connection with the decree which has been passed 
against him but is made in order that he may 
obtain a special privilege which the law provides- 
This being the case, he is not entitled to a refund 
of such compensation money as a benefit by way 
of restitution within the meaning of S. 144, C. P- 
Code ( Edglcy, J.) Gorakhyanath v. Narayajt 
Chandra. 43 C.W.N. 104. 

Scope. . 

•-S. 144 — Scope. 

S. 144, C. P. Code, contemplates a case in which 
the decree, or it may be, the order, of a trial 


*369 CIVIL, CRIMINA 

C. P. CODE (1908), S. 144. 

-Court has been put in execution and the decree or 
order has afterwards been varied or reversed in 
appeal. Restitution sought under S. 144 must be 
in respect of the decree which has been reversed 
or varied. ( Zia-ul-Hasan , C.J. and Srivastava , J.) 
Brij Mohan Singh v. Rameshar Singh. 183 I. 
C. 709=12 R.O. 58=1939 A.W.R. (C.C.) 127 = 
1939 O.W.N. 765=1939 O.A. 636=1939 OLR 
544=A.I.R. 1939 Oudh 273. * * 

I Ss. 144 and 151— Scope—Decree against 
Hindu father and sons based on compromise— 
Sale of family property in execution—Purchase 
by decree-holder—Full satisfaction of decree en¬ 
tered—Subsequent suit by sons to declare com¬ 
promise decree not binding on them—Decree relea¬ 
sing half share in property—Decree and sale re¬ 
maining as a whole—Application by decree-holder 
for compensation—Maintainability. 

In execution of a compromise decree against a 
Hindu father and his sons,joint family property of 
the father and sons, was put up for sale and pur¬ 
chased by the decree-holder, the sale was duly 

• confirmed and full satisfaction of the decree enter- 
ed.. The minor sons then commenced an action 
claiming that the compromise decree was not 
binding on them and succeeded in it with the 
result that their share in the property, amounting 
to eight annas interest was released, though the 
•decree stood against the father as a joint and 
.several decree and the sale, which itself was not 
affected, stood as a whole. The decree-holder 
then made an application for compensation to the 
•extent of half the amount purchased by him 
under S. 151, C. P. Code. He had previously 
applied for execution of the decree, but that was 
refused on the ground that he could not take out 
execution of the decree which had already been 
satisfied. 

Held, (1) that an auction purchaser at an exe¬ 
cution sale must abide by his bargain, that the 
•Court selling the property would not guarantee 
rthe title, and the maxim caveat emptor applied; 

(2) that the fact that the sons brought an action 
for declaration of the invalidity of the decree as 
against them did not affect the principle of caveat 

■.emptor, and that the case had to be considered 

• as if there was no decree at all against the sons ; 

(3) that restitution on the analogy of S. 144, C 
P. Code, could, if at all, be claimed only against 
the sons and not against the father and that on no 
^principle was the decree-holder entitled to com¬ 
pensation against the father judgment-debtor 
under S. 151, C- P. Code. ( Wort and Varma , 

■JJ.) Phulchand Ram Marwari v. Naurangi 
,Lal Marwari. 172 I.C. 225=16 Pat. 729=10 
:R.P. 320=1937 P.W.N. 836=18 Pat.L.T. 826= 
A.I.R 1937 Pat. 647. 

.-~S. 144— Scope of—Decree entitling party to 

.take charge of institution — Execution — Posses¬ 
sion of building in which institution is located 
also taken under colour of decree—Reversal of 
.decree —Duty to restore possession of building — 
Plea that building was taken possession of by 
\force or otherwise—If open. 

A party taking possession of any thing under 
colour of his decree is bound to make restitution 
•of everything that he takes possession under 
colour of the decree on reversal of that decree. 
Where a party entitled under his decree to hold 
charge of an institution, also takes possession of 
.4he building in which the institution is located 
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under colour of the decree, such possession natu¬ 
rally and necessarily following the taking of 
charge, he is under an obligation to restore 
possession of the building, or reversal of the 
decree, to the persons who were admittedly in 
possession at the time the suit was instituted. He 
cannot be allowed to plead that he took possession 
only of the institution under the decree, and that 
he took possession of the building by force or 
otherwise and thus resist restitution. The object 
and purpose of S. 144, C. P. Code, is that the par¬ 
ties shall be restored to the position which they 
originally occupied. {Collister, J.) Arya Prati- 
nidhi Sabha v. Chhottey Lal. 171 I.C 709= 
10 R.A. 305=1937 A.W R. 912=1937 A L T 
1107=1937 A.L R. 878=A.I.R. 1937 All. 728. 

~ S. 144— Scope—Money due under decree — 
Payment to vakil of party—Subsequent reversal 
of decree—Application for restitution against 
Party— Maintainability—Payment to vakil not 
certified to Court—If bar to restitution. 

Where money due to a party under a decree is 
paid to his vakil whose vakalat implies a power 
to receive money out of Court on his client’s be¬ 
half that is sufficient to support an application by 
the opposite party on reversal of the decree to 
apply for restitution against the party to whose 
vakil the money was paid. S. 144 of the C. P. 
Code is sufficiently wide to cover such a case, 
ihe fact that payment to the vakil is not certified 
to the Court will not defeat the application for 
restitution. {Burn and Stodart, JJ.) Hanu- 
manthappa v. Goolappa. 179 I C. 994=11 R.M 

% 736 < 2 >= 48 L W - 945=A.i: 

K. 1939 Mad 176. 

~d ^ s * *5^ an< ^ —Scope — Restitution — 

rowers of Court Sale of property on wrong date 

setting aside Restitution—Power to azvard 
mesne profits by way of restitution. 

The rule that a bona fide purchaser at a sale 
held under a Court’s decree or order which is 
subsequently reversed is not affected by the re¬ 
versal and the remedy by way of restitution does 
not lie against him, has no application to cases 
where through a mistake or material irregularity 
of the Court the property has been sold, such as 
when one property has been attached and another 
has been sold or where the property is sold on the 
one date whereas it ought to have been sold on 
another date. In such cases restitution is ordered 
not strictly under S. 144 but under the inherent 
powers of the Court under S. 151, C. P. Code; in 
ordering restitution of the property under S 151, 

.* . Code, it is open to the Court to grant res- 

iwu °r a So the profits of the said property, 
t the Court has jurisdiction to grant restitution, 
there is no reason why the restitution should be 

limited to the property alone and the judgment- 

debtor denied the restitution of the profits which 
he has been deprived of. A sale was set aside on 
an application by the Judgment-debtor on the 
ground of material irregularity committed by the 
Court selling the property on the old date fixed 
instead of the date to which it was postponed. 
The judgment-debtor filed an application for res¬ 
titution by re-delivery of possession and mesne 
profits of the property from the auction-purcha¬ 
ser. 

Held , that that judgment-debtor was entitled to 
mesne profits for the period during which he was 
out of possession of the property. ( Venkatara - 
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mana Rao, J.) Kadha Bai v. Jagannadha 
Naidu. 169 I.C. 783=10 R M. 113=1937 M.W. 
N. 342=A.I.R. 1937 Mad. 694. 

-Ss. 144 and 151— Scope—Suit for declara¬ 
tion of title—Property in custody of Court — 
Plaintiff given possession for harvesting crops — 
Undertaking to pay value of crops whenever 
called upon—Decree ultimately in favour of 
defendants—Application by latter for mesne pro¬ 
fits during suit and appeal—Power to order res¬ 
titution. 

Pending a suit for declaration of title to land 
and for an injunction or in the alternative for 
possession, the parties agreed not to enter on the 
suit property which was in custodia legis. The 
Court gave the property over to the plaintiff for 
specific purposes subject to the control of the 
Court, for raising and harvesting crops. Plain¬ 
tiff undertook to the Court to pay the Court the 
value of the crops raised whenever ordered by 
the Court to do so. The suit ended in the trial 
Court in a decree in the plaintiff's favour and he 
was found to be in possession, but on appeal the 
defendants were found to have title. The latter 
then applied to the Court for mesne profits by 
way of restitution during the period of the suit 
and of the appeal. 

Held , that the plaintiff having put himself under 
the direction of the Court could not be heard to 
say that the Court had no power to make orders 
for the disposal of the money which he under¬ 
took to pay ; and though S. 144, C. P. Code, was 
not strictly applicable to the case the Court was 
under S. 151, entitled to make such orders as 
were just and proper for the disposal of the pro¬ 
fits enjoyed by the plaintiff under the orders of 
the Court during the suit and the appeal. ( Wads¬ 
worth , J.) Ramireddt v. Satyam. 167 I.C. 356 
=9 R.M. 446=1936 M.W.N. 503=43 L.W. 773 
=A.I.R. 1936 Mad. 636. 

Strangers. 

-S. 144— Strangers — Restitution - Principles 

of—Power of Court under inherent jurisdiction 
—Payment made to wrong person—Duty to order 
restitution. 

One of the first and highest duties of all Courts 
is to take care that the act of the Court does no 
injury to any of the suitors. This statement of 
the law is general enough to cover a case where 
the executing Court has been made to take a 
wrong step by an erroneous decision passed by 
another Court. The non-anplicabifity of S. 144 
would not prevent a Court from granting restitu¬ 
tion in the exercise of its inherent powers. 
Where a Court has wrongly paid the money to a 
person not entitled thereto, it has not only the 
power but it is also its duty to recover it from 
him. A brought a suit against B for possession 
of property and mesne profits for one particular 
year. Receiver was appointed in the suit who 
collected profits for the year pending the suit.and 
deposited them in Court. A claimed those profits 
but Court refused to grant the relief because A 
had not claimed future profits. A appealed. 
During the pendency of the appeal one C also ob¬ 
tained a decree against B and attached the deposit 
in Court, and was given over the money that was 
in Court deposit. Ultimately A succeeded in his 
appeal after contest with B and claimed restitu¬ 
tion from C. C contended that as he was not a 
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party to the appeal by A, any order passed on the 
appeal was not binding on him. 

Held , that the claim of C to the deposit was in 
the right of B and as the order passed in appeal 
was passed after active contest between B and A, 
C must take the deposit subject to the decision of 
the appeal. As the order in appeal negatived the 
title of B, C also lost his title and was bound to 
make restitution to A. (Venkataramana Rao, /.) 
Ratnaji Chandanmai.l v. Ramakrishnayya. 
167 I.C. 67=9 R.M. 417=1936 M.W.N. 1199= 
A.I.R 1937 Mad 95. 

--S. 144 —Successive applications — Maintaina¬ 
bility — Application after reversal of decree on 
appeal—Grant of — Subsequent reversal of appel¬ 
late decision — Appellate decision restored on 
Letters Patent Appeal — Fresh application for 
restitution—If lies. 

In a suit by A for recovery of an annuity, a 
decree was passed in his favour and a property 
was put to sale, A himself being the purchaser. 
B who had purchased the property pending the 
suit made an application under 0.21, R. 89 and 
the sale was set aside. The decree in favour of 
A was reversed on appeal by the District Judge. 
Consequently B made an application for restitu¬ 
tion of the amount deposited by him and the 
application was granted. A preferred an appeal 
against the decision of the District Judge and the 
decision was reversed, but on Letters Patent 
appeal the decree of the District Judge was res¬ 
tored B therefore made a second application 
for restitution of the amount deposited. The 
trial Court dismissed the application on the 
ground that there was already an order for 
restitution and B ought to have made an applica¬ 
tion for execution. On appeal, 

Held, that the decision was wrong. The first 
application for restitution was filed by virtue of 
the decision of the District Judge. That decision 
was upset in appeal. Therefore B could not 
maintain the first application which had become 
infructuous Till the decision in Letters Patent 
appeal B could not have applied for restitution. 
Therefore the second application for restitution 
after decision in the Letters Patent appeal was 
sustainable. ( Venkataramana Rao, J .) Palani- 
y\ndi Pill a 1 v Rasappa Pili.ai. 167 I.C. 458= 
9 R M. 453=1936 M.W.N. 1122=45 L.W. 522= 
A.I.R. 1937 Mad. 173=(1937) 2 M.L.J. 108. 

-S. 145 —Applicability — Bond under O. 32, 

R 6 -Enforcement—Mode of — Suit — Maintaina¬ 
bility. ‘ * 

A bond given to the Judge of a Court in pur¬ 
suance of an order of the Court under O. 32, R. 6> 
C. P. Code, must be enforced by a suit upon the 
bond. Such a bond is not enforceable by execu¬ 
tion in the manner provided by S 145, C P. Code. 
A suit is the proper means of enforcing it. 
(Cornish, J.) Satyam^. Satyanarayana. 167 
I.C. 692 (2)=9 R M.473=1936 M.W.N. 1127= 
44 L.W. 621=A.I.R. 1936 Mad. 953=71 M.L.J. 
675. 

-- S. 145 and O. 38, R. 5— Attachment before 

judgment—Surety — Bond undertaking to pay 
amount under decree that may be passed —// */- 
legal—Liability of surety—Objection to validity 
of bond—If competent . 

O. 38, R. 5 no doubt contemplates security for 
the production in Court of the property sought 
to be attached before judgment or its value at a 
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future time when called upon and the amount of 
the security demanded should ordinarily be com¬ 
mensurate with the value of the property sought 
to be attached, and not the decretal amount. But 
the object of the legislature for providing for 
attachments before judgment was to secure the 
prospective decree-holder in matter of realisation 
of the money that might be eventually found by 
the Court to be due to him. Where, therefore, a 
Court makes a demand for and takes security for 
the prospective decretal amount, at most it is 
only an irregular manner of the exercise of its 
jurisdiction. But the surety who has executed 
the surety bond in that form cannot raise the ob¬ 
jection to the bond in the course of execution 
proceedings started against him under the provi¬ 
sions of S. 145 of the Code. ( R. C. Mitter, J.) 
Amulya Ratan v. Prosad Chandrakar. 162 I. 
C. 619=8 RC. 614=40 C.W.N. 657=A.I.R. 
1936 Cal. 143. 

-S. 145— Bond by custodian of attached 

goods—Uridertaking to deliver on Court's order — 
Bona fide delivery zvilhout Court’s order — Liabi¬ 
lity to pay compensation. 

Where after attachment the goods are deliver¬ 
ed to a custodian in pursuance of an order of 
Court for safe custody on his executing a bond 
undertaking to produce the goods in Court when 
required or to deliver them to judgment-debtor 
if so ordered and binds himself to pay compensa¬ 
tion on his failure to discharge the liability under 
the bond, such custodian is liable to pay compen¬ 
sation if without the orders of Court he delivers 
the goods of others although he bona fide be¬ 
lieved such others to be entitled to the goods as 
their claims to such goods had been allowed in 
execution proceedings. ( R. C. Mitter and 
Khundkar, JJ.) Gurmukh Rai Ghanasyamdas 
v. E.*F. Lawson. 182 I.C. 865=12 R C 114=A. 
I.R. 1939 Cal. 316. , 

-S. 145, O. 21, R. 43 and O. 21-A (Cal.), 

R. 3— Custodian to whom goods are delivered by 
attaching officer on Court's order—If a surety. 

A surety is one who takes upon himself, and 
guarantees the performance of an obligation 
which rests primarily upon another. His obi ga- 
tion is an accessory one. S. 145 has no applica¬ 
tion unless the person sought to be proceeded 
against has taken upon himself the liability of 
another. It need not be the liability of either the 
judgment-debtor or the decree-holder but it may 
be the liability of an officer of the Court charged 
with the conduct of the execution proceedings. 
It is however essential that he should have 
undertaken to discharge another’s obligations. 
When an officer of the Court seizes the goods 
under O. 21, R. 43 the attachment is complete, and 
at once an obligation on that officer is imposed by 
law. This obligation means that he must keep it 
safe and produce it in Court for being made 
available for sale. When the attaching officer 
exercises his discretion under R. 3 of O. 21-A 
and leaves the property in the custody of a 
custodian, the latter undertakes to perform the 
duty (i.e.y to produce the attached goods in 
Court) which the law had cast upon the Court’s 
officer who had attached the goods. The obliga¬ 
tion of the custodian is in such a case not an 
original but an accessory one. But where in leav¬ 
ing the goods in the custody of such person the 
attaching officer does not exercise his discretion 
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but acts upon an order of the Court directing the 
goods to be delivered to such person on his fur¬ 
nishing security and the goods are so delivered in 
pursuance of the said order, the normal liability 
of the attaching officer to keep safe the attached 
goods and to produce them in Court is discharge 
ed and the responsibility is transferred from his 
shoulders to that of the custodian whose liability 
under the bond cannot be regarded as an acces¬ 
sory one. In such circumstances the custodian is 
not a surety and S. 145 has therefore no applica¬ 
tion. (R. C. Muter and Khundkar , JJ.) Gur- 

^ K ?^ AI £ h ^ ANASYAMda s v - e - Lawson. 182 
1 C. 8 ^ 5 = 12 C. 114= A. I.R. 1939 Cal. 316. 

~Z 145 Decree against judgment-debtor _ 

hxecution against surety. 

A decree against the judgment-debtor can be 
executed against his surety who has, by means of 

fo S c ta r T 6 *? 1 ?- a, ?-i- before the Court ’ undertaken 
to satisfy the liability of the judgment-debtor. 

It does not matter that the name of the surety is 

not mentioned m the decree. (Jai Lai , J ) 

P ARKASH ChandM ah a JAN v . Madan Theatres, 

A T lV?936 Lah 8 4?3 9 ^ 98 = 38 P L <*3= 

^r%-]T e f e 7sitfo7. a9aiHSt 

kiJd he h^fI?r US u be notice to the surety of some 

kind before his property can be attached in exe¬ 
cution of the decree, attachment of the surety’s 
property uithout notice being ultra vires. It is 

b? m thp er r ho ™ e y * r u whether such notice is given 

Court tn C fv t ^l ,1 - Ch pas i cd the decree or the 
^ !|° which it is sent for execution. ( Addi - 

TTPi q*?t IK u il AHI ^ UD - DIN v ' Murli Dhar. 
l.B K. 1938 Lah 624=177 I C 37Q—1 1 p t 974 

=40 P.L.R. 530=A.I.R 7 1938 Lah7593 ’ 2 

^—Father’s liability as surety—Son's 
interest If can be proceeded against. 

S. 145 permits the execution of a decree (pass- 
55 against a stranger) against the surety as 
though it were a decree passed against the surety, 
it may be that he is a party only for a limited 
purpose. Hence where a father has become 
liable as surety f^r a decree passed against a 
stranger, the interest of surety’s sons can be 

taken in execution of the decree. The fact that 

the decree-holder has power to sue the surety 

q S 1 t d? d 4° f takl , ng ^course to execution under 
145 does not preclude the decree-holder seek¬ 
ing a shorter and less expensive remedy ofexe- 

M PandtIpI S * r 45 ' (S *° ne ' CJ - a ”d Puranik, 

Til D Rnn D T T T KUNBT ABDUL HUSSAIN 

950-1 B ORM w R a ( D 9 ) n Nagl 536=173 1.0. 
950—10 R.N. 333=A.I.R. 1938 Nag. 148. 

—- -S. 145 —-Liability of surety—Compromise 
of suit under O. 21, R. 63—Default in payment 
undertaken by plaintiff—Execution of decree 
against him—If open. 

Where a suit under 0.21, R. 63 is compromised 
and the plaintiff defaults in making the payment 
undertaken by him, it is certainly open to the 
decree-holder to take out execution against such 
a plaintiff also ; for his position is that of a surety 
who by virtue of the compromise became liable 
for the payment of the decree amount ( Rachh - 
pal Singh and Ismail, JJ.) Raj Bahadur v. 
Sohan Pat. Munna Lal. 184 I.C. 815=1939 a 
W.R. (H C.) 462=1939 A.L.J. 801=A I.R 
1939 All. 517. * 
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-S. 145— Notice of attachment in writing — 

If necessary 

S. 145, C P. Code, does not lay down that the 
notice of attachment should be in writing. All 
that is necessary under the law is that before 
the attachment actually takes place, the surety 
should have notice of the order directing attach¬ 
ment, the object being that he may be able to 
raise objections, if any, to the validity of the 
order. If the objection of want of notice is not 
raised before the executing Court, it must be 
taken to have been waived. (Tck Chatid, J.) 
Nanak Chand Ramji Das v Ibrahim. 174 I. 
C. 965=10 R.L. 646=40 P.L.R. 38=A.I.R. 1937 
Lah. 772 

-S. 145— Property given in security — Extent 

to which security can be enforced. 

Where the property is given in security for due 
performance of decree in particular amount the 
effect of the subsequent transfer of the property 
is that the decree-holder can enforce the security 
bond only to the extent of the amount secured 
thereunder by the sale of the property specified 
therein, and any sale for more than the amount 
specified in the bond will be without jurisdiction 
in the absence of the transferee and will not bind 
him, and such a sale can be set aside on the 
alienee depositing the amount due under the 
■bond. ( Venkataramana Rao, J.) Jagannatha 
Konf. v. Ramachandra Naidu. 165 I.C. 453=9 
■R.M. 251 =1936 M.W.N. 443=A I.R. 1936 Mad. 
589. 

-Ss. 145 and 47— Regular suit against surety 

—If barred. 

S. 145 simply enables a party for whose benefit 
security has been given to enforce the surety 
bond against the surety by way of execution to 
the exent to which the surety has rendered him- 
sel f personally liable, and no more. If an order ' 
for or in the course of execution is made against 
a surety who is within the ambit of S. 145. he is 
at liberty to appeal against that order as though 
he were a party to the suit within the meaning of 
S. 47; but in other respects he is not deemed to 
be a party within S. 47. Hence S. 145 does not 
bar a regular suit against surety. ( Skemp, J.) 
Bhaghat Ram Khanna v. Mohammad Bakhsh. 
I.L R. (1939 Lah 470=183 I.C. 495=12 R.L. 
121 = 41 P.L.R. 589=A.I.R. 1939 Lah. 175. 

; S. 145— Scope—Application for execution 
against surety—Breach of particular condition of 
bond alleged—Breach of another condition pend¬ 
ing proceedings—Power of Court to order execu¬ 
tion on basis of latter breach. 

An application for execution of a decree 
against a surety under S. 145, C. P. Code, is an 
application for the enforcement of the bond as 
such, and even if it is occasioned by and mentions 
only the breach of one condition, execution can 
be ordered by the Court if, in the course of the 
proceedings arising out of that application, it 
appears that a breach of any one or other of the 
conditions has occurred. (Davis, J.C. and Lobo, 
A.I.C.) Sadiklali Moosaji v. Hassasingh 
Tahilsingji. 30 S.L.R. 177=166 I.C. 268=9 
R.S. 133=A I.R. 1936 Sind 244 

- S. 145—Security bond — Procedure for 

enforcement. See Surety—Security Bond. I. 
L.R. (1937) 2 Cal. 698. 

- S. 145 —Security bond under—Enforcement 

— Procedure — Execution—Suit — If necessary. 


Where defendant furnishes security for the 
performance of a decree in a particular sum, 
being the probable amount of mesne profits and 
costs, by executing a security bond in favour of 
the Court by which certain immovable property 
is given as security for the amount, the security 
bond does not constitute a mortgage within the 
meaning of the Transfer of Property Act so as to 
attract the procedure laid down in that Act and 
consequent necessity of a suit to enforce it. The 
bond can be enforced in execution by sale of the 
property. And even if the property is alienated 
subsequent to giving the bond, it makes no differ¬ 
ence, and the same procedure obtains in spite of 
alienation (Venkataramana Rao, I.) Jagan¬ 
natha Kone v Ramachandra Naidu 165 I.C. 
453=9 R.M. 251 = 1936 M.W.N. 443=A.I.R. 
1936 Mad 589. 


—S. 145— Supurdar—Duty of. 

A supurdar cannot exonerate himself from the 
liability imposed on him on the ground that he in 
good faith handed over the properties which had 
been given under his charge to a third person. It 
is his duty to obtain the instructions of the Court 
before handing them over. (Sulaiman, C.I. and 
Bennet, I ) Genua Mai. v. Sukhdarshan Lal. 
164 I.C. 200=9 R.A. 125=1936 A L. J 736=1936 
AW.R. 531=1936 A.L.R. 713=A I.R. 1936 
All. 555. 

—--S. 145— Surety—Liability of—If ceases on 

dismissal of execution application against judg¬ 
ment-debtor. 

There is nothing in S. 145, C. P. Code, or in 
any other section to prevent the decree holder 
from proceeding against a surety by reason of 
the dismissal of his execution application against 
the judgment-debtor, in respect of a liability 
incurred by the surety before the dismissal of the 
execution application. Such dismissal has no 
retrospective effect so as to excuse the surety 
from any liability incurred before the dismissal. 
(Davis, I.C. and Tyabji, I ) People’s Bank 
Northern Tndia v. Nanikram. I.L.R (1939) 
Kar. 401 = 185 I.C. 573=12 R.S. 166=A.I.R. 
1939 Sind 270 

-- S. 145—Surety bond—Construction—Liabi¬ 
lity—Decree against two defendants—Appeal— 
Deposit of decree amount pending appeal— 
Withdrawal by plaintiff—Sureties undertaking to 
repay if “the defendants” succeed in the appeal 
—Appeal successful only as regards one defend¬ 
ant—Right to enforce bond. See C. P. Code, 
Ss. 144 and 145. 44 L W. 838. 


-S. 145 —Surety bond for costs of appeal — 

Appellant unsuccessful in appeal—Execution 
against surety—Separate decree against surety — 
If necessary. 

A person became surety for another who was 
ordered to give security for the costs of an 
appeal. No property was specifically mortgaged 
in the surety bond. On the dismissal of the 
appeal, the respondent proceeded against the 
surety in execution. 

Held, the respondent can take execution 
against the property of the surety without ob¬ 
taining a separate decree against the surety, if he 
fails to get his money from the unsuccessful 
appellant. (Darling, S.M. and Bomford , J.M.) 
ImamuddinBeg v. Gazaffar Husain. 1937 R. 
D. 518. 
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cedure*‘ —Surety bond — Enforcement — Pro- 

Where a person has executed a bond as surety 

tor a recover and has become liable under the 

oona, the order of the Court to pay up the 

due on the bond falls within the scope of 

;p j . can be enforced by procedure prescri- 

T\ 1 ? /r th T at T ? ection * ( Roberts, CJ. and Dunkley, 

oKj L ‘ R - M * Le tchmanan Chettyar v. T. 

a't • Chockalingam Chettyar. 189 I.C. 177= 
A.I.R. 1940 Rang. 151. 

’?'»urety for judgment-debtor — Judg¬ 
ment debtor given time to pay decree, without 
surety s consent—Liability of surety. 

Where a judgment-debtor was without the 
consent of the surety, given time after time to 

? a ?ir , ? e 5 reta * amount, the surety cannot be 
held liable for the decretal amount on the failure 

of the judgment-debtor to appear on a particular 
hearing. (Addison and Ram Lall, JJ.) Chhak- 
kan IUm v. Joint Hindu Family of Udho Das. 

* 88 *Cr 17 ?" 12RX - 504=41 P.L.R. 282=A.I. 
R. 1939 Lah. 368. 

~\ S. 145— Surety for judgment-debtor — Lia¬ 

bility. 

Where the judgment-debtor was not told spe¬ 
cially to be in attendance on a particular day on 
which he was absent, but his counsel who could 
have done all that was required was present, 
there is no default which renders the surety 
liable to pay the decretal amounts If his personal 
attendance is necessary on that day, the surety 
should be given notice to produce him. {Addi¬ 
son and Ram Lall, JJ.) Chhakkan Ram v. 
Joint Hindu Family of Udho Das. 188 I.C. 
172=12 R.L. 504=41 P.L.R. 282=A.I.R. 1939 
Lah. 368. 

~~ Ss. 145 and 147 — Surety, position of — 
Enforcement of surety bond — Jurisdiction — 
Determination of. 

The right to enforce a surety bond in execution 
is conferred by S. 145, C. P. Code. The surety 
must be regarded as a party to the suit as well as 
to the decree, by reading Ss. 145 and 147 together, 
and the same consideration which apply to the 
judgment-debtor should also apply to him as 
well in matters of execution. {Stone, C.J. and 
Bose , /.) N ilka nth rao v. Krishnarao. 1940 
N.L.J. 244. 

-S. 145— Surety under — Discharge of 

Execution barred against principal judgment- 
debtor—Effect of. See Contract Act, Ss. 134 
and 137. 40 C.W.N. 465. 

S 145, Proviso— Notice under — Service of 


— Proof—Record of service and of appearance 
of party in order of Court — Sufficiency. 

A mere record in the order-sheet of the Court 
that a notice has been served on a particular 
person may not be evidence of service of such 
notice. But when the order in the order-sheet 
records that the party served has appeared in 
Court, the order is proof of his appearance, and 
the effect of the order is conclusive of the fact 
that the person has in fact been served with a 
notice. {R. C. Milter, J.) Birendrajit Saha z;. 
Renupada Saha. 40 C.W.N. 465. 

--—S. 145, Proviso— Notice to surety—Fresh 

notice in respect of each execution — Necessity. 

Obiter. —The law requires one notice to be 
served on the surety under S. 145, C. P. Code, 
and if such a notice has been served, other exe- 

Q. D .-87 
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f 

cution proceedings are maintainable azainct 

, fr « h service suclfa notice 
{R.C.Mttter, J.) Birendrajit Saha z/ Rftmtt* 
pada Saha. 40 C.W.N. 465. Kenu- 

7 *45 ( c )—Powers of Court—Suit -for 

permanent Injunction-Application for temporary 
injunction—Agreement by parties to allow defen¬ 
dant to be in possession—Undertakina tn 
profits to plaintiff, if latter succeeded 9 in suit— 
Security bond and consent order—Decree in 

f XfZ, of Co," Z 

. Immediately after filing a suit for a permanent 
injunction restraining the 1st defendant from 
interfering with the plaintiff’s possession of th” 
suit property, the plaintiff applied for a tempor- 

fnw? j ° n r ,i Slr . a ' nlng the lst defendant from 
interfering with his possession during the 

pendency of the suit The parties entered into 

an agreement in and by which the lst defendant 

was to be in possession of the land in dispute 

pending suit, and to pay plaintiff the profits of 

the land in case plaintiff’s title was declared A 

consent order was passed by the Court and the 

2nd respondent executed a security bond which 

was accepted and which stipulated that incase 

plaintiff succeeded the amount of bond could be 
recovered from him m execution, “treating- this 
as part of such decree and by executing such 

nf C ttf e ' 1 ■ T t h « SU ! t resuIte d ln a decree in favour 
of the plaintiff who accordingly applied to reco- 
ver the amount of the profits. 

Held, that the plaintiff was clearly entitled to 
ask for the relief by way of a temporary injunc¬ 
tion, and that the Court having general jurisdic¬ 
tion over the subject-matter of the suit had juris¬ 
diction to pass such order in question which it 

deemed fit to give proper relief to the plaintiff 

during the pendency of the suit, that it was com¬ 
petent to the parties to come to an understanding 

* nd { ° T U tj 1 ? C°} l . rt . g!ve effect to it, and the 
Court had jurisdiction to enforce the obligation 

under the bond, which under the circum¬ 
stances must be considered as “proceedings in 
Court imposing a certain liability to be enforced 
m the suit against the defendant to that suit ” 

9 AA d * fU A th f r t! th - at the * st de fendant and 'the 
2nd defendant having undertaken the obligation 

it would not be open to them to resile from it 
{Venkataramana Rao, J.) Muthuswami Pjllai 
v . Manikka Moopan. 166 I.C 670— 9 p vr 
390=1936 M.W.N. 1160=44 LW ynVfp 
1936 Mad. 990. ‘ /17 — A.I.R. 


rx. ?*• 146 Applicability—Hindu co-parcener 
—If claims under manager. y r 

S. 146 is not intended to apply to a co-parcener 

while the manager or kart a in a joint Hindu 

family is alive so as to allow the co-parcener to 

sue in his place. There is no devolution of 

interest in such a case as is contemplated by 

S. 146 of the Code. (Davis, J. C. and Mehta, A. 

JC .) Kallianeshwar Bhagwandas V Sjtf 

waram NandaRam. 30 S.L.R 467=1 fiR in 

801=9 R.S. 246=A.I R. 1937 Sind 94 ' 

-S. 146 -Power of Court under-Suit by 

benamtdar—Dismissal—Appeal by real owner— 

Permissibility. 

A real owner can be allowed under S. 146 C P 
Code, to file an appeal against the dismissal of a* 
suit instituted by his benamidar who has released 
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his right in the property claimed in the suit by a 953=12 R.M. 195=1938 M.W.N. 259=47 L.W. 
deed which recites that the appellant is the real 492=A.I.R. 1938 Mad, 542=(1938) 1 M.L.J. 
purchaser of the property. The Court has 610. 

ample powers under S. 146 to permit the person -;—S. 148— Excuse of delay — Execution appli- 

in whose favour the plaintiff has released his cation—Delay in re-presentation — Condonation of 
rights in the property to file an appeal. {Wads- delay — If to be implied from registratioti of appli - 
worth, J.) Sivaswami Chettiar v. Marudaiya cation. 

Goundan. 186 I.C. 632=12 R.M. 660=50 L.W. The mere registration of a darkhast which is 
429=1939 M.W.N. 962=A.I.R. 1940 Mad. 16= re-presented beyond the time fixed by the Court 
(1939) 2 M.L.J. 759. does not />^r je amount to condonation of delay. 

-S. 148— Applicability — Failure to pay deficit Condonation of delay is a judicial act to be 

Court-fee under 0 .7', R. 11 (c) —Power to extend performed after hearing both parties. The 
time. registration of the darkhast only means that the 

In view of S. 148 the time granted to pay deficit delay is condoned subject to objections by the 
Court-fee can be enlarged from time to time, judgment-debtor at hearing. {Norman, I CS.) 
This section expressly empowers the Court to Ram Dutt v. Chatur Bhuj. 1936 A.M.L.J. 
extend any time fixed by it even after the expiry HO. 

of the period originally fixed. {Mukerji and S. -S. 148—Expiry of time to pay deficit court- 

K. Ghose, JJ.) Mahommed Fateh Nasib v. fee—Power to grant further extension of time. 
Saradindu Mukherjee. 162 I.C. 689=8 R.C. See C. P. Code, O. 7, R. 11 (c) and S. 148. 66 C. 
643=40 C.W.N. 747=A.I.R. 1936 Cal. 221. L. J. 78. 

-S. 148— Applicability — Final order in judg- -S. 148—Power of Court—Conditional 

ment — Order that sale would be set aside if money order under O. 9, R. 9—Extension of time. See 
is deposited within certain time — Jurisdiction to C. P. Code, O. 9, R.9. 1936 A.L.J. 566=A.I.R. 

extend time. 1936 All. 477. 

If on an application by the judgment-debtor for -Ss. 148 and 149 and O. 20, Rr. 3 and 6— 

setting aside a sale, an order is passed that if the Power to extend time — Existence of jurisdiction 
decretal amount is deposited within a certain time — Necessity—Preliminary decree fixing time for 
the sale would be set aside and on failure to payment of deficient court-fee — If can be ex- 
deposit that sum within the stipulated period, the tended. 

application would stand dismissed, the Court To extend time under Ss. 148 and 149. C. P. 
ceases to have jurisdiction and has no power to Code, the Court must have a case before it in 
grant the judgement-debtor an extension of time regard to which it has jurisdiction. The expres¬ 
to put in the decretal amount, unless he files a sions^‘from time to time’ in S. 148 and‘at any 
properly constituted application for the review stage’ in S. 149 clearly indicate this. The juris- 
of the order. S. 148, C. P. Code, can have no diction of a Civil Court commences when a plaint 
application in a case of this nature in which a is filed and comes to an end when judgment is 
final order has been passed in a judgment. The pronounced under O. 20, R. 3. Where a prelimi- 
provisions of O. 20, R. 3, would apply. {Edgley, nary decree for dissolution of partnership fixed a 
J.) Syed Mahomed Asraf Ali f. Nabijan Bibi. time for payment of deficient Court-fee and 
I.L.R. (1939) 1 Cal. 468=12 R.C 317 = 184 I.C. stated, that on default the decree would become 
848=43 C.W.N. 417=A.I.R. 1939 Cal. 581. a nullity, the time so fixed cannot be extended 

-S. 148—Applicability—Periods fixed in either under S. 148 or S. 149, C. P. Code, as the 

O. 45, R. 7 (1), C. P. Code, as applied to Federal jurisdiction of the Court has come to an end on 
Court appeal—Extension of—Power of Court, pronouncing of the judgment and signing of the 
See Limitation Act, S. 4. 1939 P.W.N. 807 (F. same. Such a judgment cannot according to O. 
B.) 20, R. 3 which is imperative, be altered except as 

-S. 148—Applicability—Time for deposit of provided by S. 152 or by review. Because of 

decretal amount fixed in order of Court—Ex- O. 20, R. 6 duiing the time between the signing of 
tension of—Jurisdiction of Court. See Bengal the judgment and the decree, nothing could be 
Tenancy Act, S. 174 (3) (6). 44 C.W.N. 449. altered. {Bennet and Verma, JJ .) Beni Prasad 

-S. 148—Conditional order granting leave to v. Om. Prakash. 177 I.C. 824=1938 A.W.R. 

withdraw suit with liberty to file fresh one—Ex- (H.C.) 495=11 R.A. 218=1938 A.L.R. 785= 
tension of time. See C. P. Code, O. 23, R. (2) 1938 A.L.J. 673=A.I.R. 1938 All. 497. 

66 C.L.J. 275. . -S. 148— Scope — Compromise decree fixing 

—- Ss 148 and 149— Discretion of Court — time for deposit — Power of Court to extend time 
Time for payment of deficit Court-fee on plaint — on the application of one party only. 

Grant of Extension Right of plaintiff to claim. When there is decree based on an agreement 
When time is fixed by ti e Court for payment between the parties, an essential term of that 
of deficit Court-fee on a plaint, it is not open to agreement embodied in the decree cannot be 
the plaintiff to demand as a matter of right that changed by an act of the Court on the application 
the time should be extended. The power to grant of only one of the parties, but the consent of both 
extension vests in the Courts either under S. 148 the parties to the original agreement would be 
or S. 149, C P. Code, under either of these sec- necessary for its modification. Where a definite 
tions the question is one of the Court’s discretion period is fixed for the performance of an obliga- 
andnotthe plaintiff's right. S. 149 expressly tion as an essential part of the contract, the 
provides for defective documents being retros- Court has no power to vary the terms and to 
pectively validated The Court must, however, grant an extension of time, if the time stipulated 
exercise its discretion, not capriciously, but is an essential part of the terms of the contract 
judicially and reasonably. ( Venkatasubba Rao, embodied in the decree and not a mere threat of 
/) Venkanna v. Atchutaramanna. 182 I.C. a penal nature. ( Wadsworth, /.) Mooriantha- 


IS 81 


CIVIL, CRIMINAL AND REVENUE. 


1382 


C. P. CODE (1908), S. 148. 

kath v. Mathankandy Vattakkayil Pokkan. 
52 L.W. 336=1940 M.W.N. 720=(1940) 2 M.L. 
J.311 

-S. 148—-Scope—Extension of time for pay¬ 
ment of deficit court-fee—Jurisdiction to grant 
after appeal is filed. See C. P. Code, Ss. 2 (2) and 
148. 1937 A.L.J. 1346=1938 A.W.R. (H.C.) 13. 

-— S. 148— Scope—Time for payment of deficit 

court-fee—Power of Court to extend. 

It is a general rule that where a party is requir¬ 
ed to do something under a decree and time limit 
is prescribed for doing it, the Court which passed 
the decree has no jurisdiction to extend the time 
limit, but it is subject to the qualification that 
where the decree or order which fixes the time is 
not intended to be final and the Court still retains 
control over the proceeding, the Court may 
extend time under S 148. Whether the Court still 
retains control over the proceeding or not must 
be determined upon the nature of the pro¬ 
ceeding and the order passed therein. Where 
the Court decreed a suit and made an order for 
deficit Court-fees in these words : “The plaintiffs 
must file deficit court fee within a fortnight from 
to-day otherwise they will not be entitled to have 
the aforesaid decree and the suit will be dismis¬ 
sed” 

Held , that a final order had not been passed in 
the suit and so the Court having still retained con¬ 
trol over the proceeding, had jurisdiction to 
accept the deficit court-fee after the period fixed. 
( Harries , C.J. and Fozl Alt, J.) Surajmal M*ar- 
wari v. Bhubaneshwar Prasad. 186 I.C. 870= 
12 R.P. 548=6 B.R. 410=A.I.R. 1940 Pat. 50. 

-S. 149 —Appeal — Deficient Court-fee in 

appeal—Extension of time to pay—Discretion of 
Court. 

Where an application for extension of time to 
make up the deficient Court-fee is not made by 
the pleader till after about 7 months since the 
discovery.of deficiency and the appeal is time- 
barred by that time, the question of Court-fee 
not being difficult and the error of Counsel not 
being bona fide , it is not a fit case for granting 
extension of time. ( Bhide , /.) Ghulam Moham¬ 
mad v. Barkat Ali. 167 I C. 756=9 R.L. 552= 
39 P.L.R. 443=A I.R. 1936 Lah. 935. 

-S. 149 and O. 7, R. 11 (c)— Appeal on in¬ 
sufficiently stamped paper filed within limitation — 
Prayer along with appeal to gi>ant time to make 
good deficiency—Order dismissing appeal as time 
barred ignoring prayer — Legality. 

The appellate Court has discretion under S. 149, 
C. P. Code, to allow the appellant reasonable time 
within which to make good the deficiency before 
dismissing his appeal under 0.7, R. 11 ( c ) of C. 
P. Code. Where the appellant filed an appeal 
within limitation but on an insufficiently stamped 
paper and along with the appeal he prayed for 
granting him time to make good the deficiency, 
but without taking any notice of the prayer the 
appellate Court dismissed the appeal as time- 
barred for not having made up the deficiency 
within limitation. . N 

Held , that the order dismissing the appeal was 
bad as the appellate court could have granted 
time to the appellant not only under S..149 but also 
under O. 7, R. 11 ( c ). ( Thomas and Zia-ul-Hasan , 
JJ.) Hussain Ali Khan v. Ambika Prasad. 13 
Luck. 397=169 I.C. 794=10 R.O 3=1937 O.L.R. 
384=1937 O.W.N. 804=A.I.R. 1937 Oudh 414. 


C. P. CODE (1908), S. 149. 

S. 149 — Appeal presented with deficient 
Court-fee—Pleader misled by Court documents — 
Time to make good deficiency—Duty of Court to 
grant. 

Where the copies applied to a pleader who 
filed an appeal showed the value of the suit at a 
certain amount which was less than the correct 
amount, and Court-fees was paid thereon, the 
mistake is clearly bona fide , and the Court should 
allow the deficiency to be made good and not 
dismiss the appeal. ( Addison , C.J. and Din Maho¬ 
med, J.) Gahra v. Mt. Panah Bibi. 38 P L.R. 
262. 

“ —149 —Appellate Court finding court-fee 
fixed by trial Court to be insufficient—Duty to 
grant time. 

Where in the trial Court the defendants them¬ 
selves had stated that the court-fee was payable 

on a certain amount and the Court after enquiry 
had fixed that amount as the proper value of the 
suit, the appellate Court, when it finds this value 
to be insufficient, should grant the plaintiffs time 
to make good the deficiency. This is eminently a 
case to which the provisions of S. 149, C. P. Code, 
apply. (Tek Chand t J.) Abdul Rahman Khan 
v. Mohammad Amir. 40 P.L.R. 33. 

S. 149 — Applicability — Application for 
leave to sue in forma pauperis— Refusal—Order 
for costs of defendant—Prayer for time to pay 
court-fee—Grant of—Payment of Court-fee alone 
— Sufficiency—Costs ordered to defendant not 
P°id Effect-Payment at subsequent stage of suit 
—If validates suit—Dismissal of suit under O. 33 
R. 15 — If justified. 

S. 149 of the C P. Code cannot empower a 
Court after refusing to allow a petitioner to sue 
tn forma pauperis, to pay court-fee and treat his 
application for leave to sue in forma pauperis 
as a plaint. If such an applicant files a suit, 
whether with the original document contained in 
his petition or with a plaint subsequently drafted, 
he can do so only by strict compliance with the 
provisions of O. 33, R. 15, under which rule alone 
the suit comes into existence. Where a petitioner, 
on being refused leave to file his suit in forma 
pauperis and ordered to pay the defendant’s costs 
asks for time for paying court-fee, and pays the 
Court-fee on a subsequent day to which the 
matter is adjourned and at a later stage of the 
suit the defendant who till then makes no men¬ 
tion of his costs, pleads non-payment of the costs 
and an issue is framed on the point as to whether 
the suit is barred by O 33, R. 18, C. P. Code, if 
the plaintiff pays such costs, S. 149, C. P. Code 
cannot apply, and the suit cannot be held to be 
properly filed under o. 33, R. 15. on the date on 
winch the court-fee has been paid. But though 
U. 66, K. 15, CP. Code, is imperative, a suit in 
which the cos * s fi ave In fact been paid must be 
treated as one instituted on the day on which 
the costs are paid, and cannot thereafter be dis¬ 
missed as barred under O. 33, R. 15. {King, J .) 
Uthaman Pillai v. Mahomed Usuf Thara- 
ganar. 1939 M.W.N. 178=49 L.W. 323=A.I.R. 
1939 Mad. 316=(1939) 1 M.L.J. 738. 

-S. 149 — Applicability—Decree on payment 

of court-fee — Court-fee deposited after three 

years—Execution of decree—Starting boint _ 

Limitation Act , Art . 182. 



1384 


1383 QUINQUENNIAL DIGEST, 1936—1940 


C. P. CODE (1908), S. 149. 

Where in a suit for dissolution of partnership, 
a defendant is given a final decree for a certain 
sum on his paying the requisite court-fee, the 
proceedings in that Court do not become final 
until that Court either accepts the court-fee or 
holds that the claim is dismissed for non-pay¬ 
ment of the court-fee. Until this court-fee is paid 
there is no decree capable of execution, and when 
there is no decree capable of execution limitation 
cannot begin to run under Art. 182 of the Limita¬ 
tion Act. As S. 149, C. P. Code, gives the Court 
absolute discretion, at any stage, to allow the 
person by whom court-fee is payable to pay it, its 
acceptance of court-fee though after three years 
from the date of the order directing the payment 
of the necessary court-fee, is quite valid and time 
for execution of the decree begins to run only 
after the date when the court-fee was paid. 
( Bennet , A.CJ. and Verma, J.) Babu Ram z/. 
Gopal Sahai. I.L R. (1938) All. 848=177 I.C. 
875=11 R.A. 234=1938 A.L.J. 917=1938 A.L. 
R. 799=1938 A.W.R. (H.C.) 538=A.I.R. 1938 
AH. 539. 

-S. 149— Applicability—Executing Court — 

Execution application filed within time—Court fee 
payable in decree , paid after limitation but within 
time allowed by executing Court — Effect. 

There is nothing in the wording of S- 149, C.P. 
Code, to support the view that it does not apply 
to an executing Court. Where court-fee is pay¬ 
able in a decree but no time is fixed for its pay¬ 
ment in the decree itself, there is no reason why 
the executing Court could not allow time for the 
payment. An application for execution of that 
decree filed within time is not, therefore, barred 
by limitation by reason of the court-fee having 
been paid after limitation, if it was paid within 
the time allowed by the executing Court. ( Bhide , 
J.) Lorind Chand v. Lorind Chand-Parma 
Nand. 173 I.C. 33 (1) = 10 R.L. 386 (1)=39 
P.L.R. 581=A I.R. 1937 Lah. 720. 

-S. 149 and O. 44, R. 1— Application for 

leave to appeal in forma pauperis —Appcllate 
Court dismissing application and directing Court- 
fees to be paid by specified date and on default 
rejecting appeal — Jurisdiction — Revision. 

The provisions of O. 33 apply to applications 
for appealing in forma pauperis by virtue of O. 
44, R. 1 and an application alone is before the 
Court for decision in either case. There is no 
plaint in the original case and no appeal in the 
appellate case before the Judge at the moment. 
Up to the stage of the decision as to whether the 
plaintiff should be allowed to proceed in forma 
pauperis or not, there is no plaint before the 
Court. So also there is no appeal before the 
Court until the appellate Judge has allowed or 
disallowed the application to appeal in forma 
pauperis. Where therefore the appellate Court 
after dismissing the application for permission 
to appeal in forma pauperis directs the Court- 
fees to be paid on or before a particular date and 
on default to pay the Court-fees, rejects the 
appeal, it cannot be said that there was an appeal 
before the Court and that therefore the Court 
acted under S. 149 in giving the appellant time to 
provide Court-fees. The order directing the 
appellant to provide Court-fees by the particular 
date is ultra vires as also, the order dismissing 
the appeal because Court-fees had not been paid. 
The Judge should have left the matter where it 


| C. P. CODE (1908), S. 149. 

was on the date on which he rejected the applica¬ 
tion to appeal in forma pauperis. The only order 
which can be made subject-matter of revision is 
that rejecting the application for permission to 
appeal in forma pauperis and it is open to 
revision. {Mir Ahmad , A.J.C.) Mt. Jamna Devl 
v. Baluram. 161 I.C. 954=8 R. Pesh. 187= 
A.I.R. 1936 Pesh. 69. 

- S. 149 and O. 33, Rr. 5 and 7—Application 

for leave to sue as pauper rejected—Power of 

Court to allow applicant to pay Court-fees— 

Separate and subsequent order—Legality. See 

C. P. Code, O. 33, Rr. 5 and 7. A.I.R. 1936 All. 
584 (F.B.). 


S. 149 and O. 33, R. 15— Application to sue 
as pauper dismissed—Court-fee paid beyond limi¬ 
tation but within time granted by Court—Date of 
institution of suit. 

Where a person files a suit in forma pauperis 
within the period of limitation but his application 
to sue as pauper is dismissed and he is required 
to pay court-fee on a date which went beyond the 
limitation period and the court-fee is so paid at 
a time granted under S. 149, C. P. Code, the suit 
should be regarded as filed when the pauper 
application was first made. However, if it is to 
be regarded as filed when court-fees were paid, 
then the period during which the applicant was 
busy in prosecuting his pauper application should 
be excluded in counting the period of limitation 
and no question of limitation arises under O. 33, 
R. 15. {S. K. Ghose and Petterson, JJ.) Kali 

Dasi Dasi v. Santosh Kumar Pal. I.L.R. 
(1939) 1 Cal. 112=179 I.C. 271=11 R.C. 513= 
A.I.R. 1938 Cal. 730. 

S. 149— Application to appeal in forma 
pauperis to High Court dismissed as barred by 
time—Division Bench extending time for paying 
court-fee on appeal—Court-fee paid—Objection 
that appeal is barred by time—If can be raised at 
the hearing. 

An application to appeal in forma pauperis was 
dismissed as barred by time by a Division Bench 
of the High Court which, however, extended the 
time for paying court-fee on the memorandum 
of appeal filed along with the application. The 
court-fee was duly paid. A preliminary objection 
was taken at the time of the hearing of the appeal 
that in the circumstances the appeal was barred 
by time, because at the date of the order extend¬ 
ing time there was no appeal before the Court at 
all but only an unstamped piece of paper, the me¬ 
morandum of appeal, and therefore no time could 
be extended and that anyhow the appeal remained 
barred by time even if the Court passed an order 
extending time. Overruling that objection. 

Held , that the order of the Division Bench im¬ 
pliedly held that there was an appeal and that 
time should be extended and that the order not 
being ex parte was binding upon the parties., 
{Dalip Singh and Skemp, JJ.) Kanwal Shri v. 
Babu Lal. 172 I.C. 508=10 R.L. 335=39 P.L. 
R. 660=A.I.R. 1937 Lah. 819. 

S. 149 and O. 33, R. 2— Application under 
O. 33 , R. 2 to sue as pauper — Order rejecting the 
application also requiring the plaintiff to pay 
court-fee within a certain date—Suit when taken 
to have been instituted. 

Where the plaintiff preferred an application 
under O. 33 , R. 2 of the C. P. Code for permission 
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to sue in forma pauperis and this application was 
dismissed and the order of dismissal required 
the plaintiff to pay the full court-fee within a 
certain period fixed by the Court under S. 149, 
C. P. Code, and the court-fee was paid within the 
time so fixed. 

Held, by virtue of S. 149 of the Code, the suit 
must be taken to have been instituted on the date 
of the application for permission to sue in forma 
pauperis since the order rejecting the pauper 
application and the order requiring the plaintiff 
to pay the full court-fee were passed simul¬ 
taneously. 17 L. 831, Dist. (/at Lai and Abdul 
Rashid , //.) Ram Het Gir v. Banwari Lal. 
171 I.C. 412=10 R.L. 193=A.I.R. 1938 Lah. 41. 

S. 149— Court-fee made up within time 
allowed—Effect of. 

Where within the time allowed, the proper 
Court-fee and printing fee are paid up, the docu¬ 
ment on which the Court-fee is so made up must 
be taken to date back to the date on which it was 
originally, presented. A.I.R. 1929 P C. 147, Foil. 
{Tek Chand and Dalip Singh, JJ.) Nihal Chand 
v. District Board, Mianwali. 166 I.C. 575=9 
R.L. 390=A.I.R. 1936 Lah. 564. 

- S. 149 and Sch. II, Para. 17 — Court-fee on 
objections to award not paid through inadvertence 
—Requisite Court-fee paid at earliest opportunity 
— Objections, if liable to be dismissed. 

Where the Court-fee payable on a memorandum 
of objections to an award has not been paid 
through inadvertence, owing to a bona fide mis¬ 
take of the objector’s Counsel but the requisite 
Court-fee is paid at the earliest opportunity, the 
Court should, under S. 149, C. P. Code, accept the 
Court-fee and should not dismiss the objections 
as not properly stamped. ( Tek Chand, /.) Piare 
Lal v. Gopi Ram. 174 I.C. 21=10 R.L. 519 (2) 
=A.I R. 1937 Lah. 276/ 

- S. 149 Delay in filing deficient Court-fee — 
When can be condoned. 

In the certified copies of the judgment and the 
decree of the lower appellate Court, the value of 
the suit for purposes of jurisdiction was given, as 
Rs. 5 and on this amount the appellant paid 
Court-fee while presenting the appeal. Subse¬ 
quently it transpired that the real value of the 
suit was much more and therefore, the appellant 
was called upon to pay the deficient Court-fee 
which he made good within the time allowed but 
after the period prescribed by law for presenta¬ 
tion of the appeal had passed. 

Held, that this was eminently a fit case in which 
the delay in filing the deficient Court-fee should 
be condoned under S. 149, C. P. Code. ( Tek 
Chand, /.) Ihsan Ali v. Atta Ullah. 172 I.C. 
769=10 R.L. 367=39 P.L.R. 389=A.I.R. 1937 
Lah. 688. 

.— 7 —S. 149— Discretion of Court — Court-fee 
paid after limitation—Court receiving after limit¬ 
ation — Effect. 

S. 149, C. P. Code, gives wide and unfettered 
discretion to the Court to accept Court-fees at 
any stage, and if the Court receives the Court- 
fee after the expiry of the period of limitation, 
the instrument is validated retrospectively as 
from the date of its presentation. ( Thomas, /.) 
Mata Baksh Singh v t Ajodhia Bakhsh Singh 
163 I.C. 770=9 R.O. 1=1936 O.L.R. 378=A.I. 
R. 1936 Oudh 340. 


C. P. CODE (1908), S. 149. 

-- S. 149— Discretion of Court—Exercise of — 

Appeal memo stamped with a moiety of court-fee 
payable Plea of inability to pay—Extension of 
time — Powers. 

A Court has a discretion to extend time for 
payment of the requisite court-fee due on a 
memorandum of appeal, when the appellant had 
paid a substantial portion of the court-fee and 
pleaded poverty as a ground for extension of 
time. ( Pollock , /.) Sonba Keshao Sonar v, 
Rodrigues. 177 I.C. 505=11 R.N. 142=1938 N. 
L.J. 155=A.I.R. 1938 Nag. 322. 

S. 149 —Discretion of Court—Exercise of — 
Interference on appeal—Court allowing extension 
unreasonably — Remedy of aggrieved party — 
Failure to apply in revision—Suit allowed to pro¬ 
ceed—Appeal from final decree in suit—Wrong 
exercise of discretion in extending time for pay¬ 
ment af court-fee—If can be made a ground of 
attack—C. P. Code, S. 99. 

If the discretion allowed to a Court under 
S. 149, C. P. Code, to allow time for payment of 
court-fees is exercised in an outrageous fashion 
which prejudices the defendant, it is quite open 
to the injured defendant to go to the High Court 
for relief in revision ; and the High Court, in an 
application for revision against the order allow¬ 
ing time, would, by virtue of its general powers 
of superintendence, interfere and check the action 
of the lower Court. But if the injured party 
takes no such step, he is not entitled in an appeal 
from the final decree in the suit to attack the 
ultimate decree or order of the trial Court on the 
basis of the wrongful exercise of discretion by 
the lower Court in allowing extension of time, 
Such wrong exercise of discretion, whether by 
the trial Courts or first appellate Courts, must be 
remedied, if at all, at once by the High Court on 
the application of the aggrieved party, and it 
would be too late if that party allows the suit to 
proceed and then seeks to interfere with the dis¬ 
cretion in appeal. ( Courtney-Terrell, C.J., Khaja 
Mohammad Noor and Manohar Lall, JJ.) Baij- 
nath Prasad Singh v. Umeshwar Singh. 18 
Pat.L.T. 665=172 I C. 138=10 R.P. 284=16 
Pat. 600=1937 P.W.N. 667=A.I.R. 1937 Pat. 
550 (S.B.), 

- S. 149 —Discretion of Court—Exercise of^> 

Principles. 

The discretion conferred on the Court by S. 149, 
C. P. Code, is normally expected to be exercised 
in favour of the litigant except in cases of contu- 
macy or positive mala fides or reasons of a 
similar . kind. The question of bona fides in this 
connection should be construed in the sense that 
the word is used in the General Clauses Act and 
not as used in the Limitation Act. A thing 
should be presumed to be done bona fide, if it is 
done honestly whether it is done negligently or 
not for the purposes of judging whether the dis¬ 
cretion under S. 149 should or should not be 
exercised in favour of the litigant. ( Dalip Singh, 
Monroe and Din Mohammad, JJ.) Jagat Ram v. 
KharaitiRam. 175 I.C 699=U R L. 36=40 
P.L.R. 413=A.I.R. 1938 Lah. 361 (F.B.). 

— 7 —S. 149—Discretion under—Exercise of— 
Rejection of "application for leave to sue as 
pauper — Time for payment of court-fee. See C. 

P. Code, O. 33, Rr. 5 and 15- 19 Pat.L.T. 8. 


4 
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- S. 149 — Discretion of Court—Extension of 
time for payment of deficient Court-fee — Inabili¬ 
ty to raise funds owing to famine conditions. 

Inability of a party to raise funds is not ordi¬ 
narily a sufficient ground which would entitle the 
Court to exercise its discretion under S. 149, C. 
P. Cole, and to permit payment of the deficit 
Court fees. But that rule has reference only to 
normal condition*. But where it is shown that 
the party seeking the Court’s discretion lives in a 
district where an acute famine prevails and that 
in consequence he was unable to procure the 
necessary funds, an exception should be made to 
the rule, and the Court in such a case will exer- 
< - lse discretion in his favour under S. 149. ( D . 

N. Mitter and S. K. Ghose, JJ .) Souresh Chan¬ 
dra Sarkar z;. Gosta Behari Dutt. 40 C.W.N. 
1294. 

~ "S. 149 — Discretion of Court—Extension of 

time for payment of court-fee—Power to grant — 
Payment of court-fee after extension of time— 
Effect Plaint , when to be deemed to be filed — 
Merits of case — Relevancy. 

The Court has a double function; it has its 
judicial function to hear and determine cases; it 
has also the function of acting as a collector of 
revenue for the Government in the shape of 
court-fees according to the statutes provided, and 
in exercising that function it has a discretion 
granted to allow time. Under S. 149, C, P. Code, 
the Court has a clear discretion to allow time to 
a plaintiff for the payment of court-fee, and when 
the court-fee has been paid, the plaint upon which 
it was paid must be deemed as having been filed 
on the day on which it was actually filed. The 
provision for payment of court-fees has really 
nothing to do with the litigation as such or with 
the merits of the case, and is merely a provision 
enforcing the payment of revenue by a denial of 
judicial process to a person who does not pay the 
provided fees. ( Courtney-Terrell , C. Khaja 
Mohammad Noor and Manohar Lall , JJ.) Baij- 
nath Prasad Singh v. Umeshwar Singh. 18 
Pat. L T. 665=1937 P.W.N. 667=16 Pat. 600= 

172 I.C. 138=10 R.P. 284=A.I R. 1937 Pat. 550 
(S.B.). 

1 S. 149 and O. 7, R. 11 — Discretion of Court 
—Plaint insufficiently stamped — Extension of 
time Duty of Court — Consideration. 

O. 7, R. 11 , C. P. Code, necessarily implies an 
obligation on the part of the Court to grant an 
extension of time for payment of deficient court- 
fee in respect of plaint insufficiently stamped. It 
is manifestly a convenient rule for the disposal 
of justice. Nevertheless in applications forex- 
tension of time, the Court as regards the period 
of extension, must have regard to the justice of 
each particular case, and should not automatically 
grant long extensions of time, because of the 
duty owed by judicial authorities to protect the 
revenue. That, however, is not a matter which 
concerns the defendant; the matter is as between 
the Crown and the plaintiff. 

Khaja Mohammad Noor . /. —Before rejecting a 
plaint under O. 7, R. 11 , C. P. Code, the Court is 
bound to give some time to the plaintiff to make 
the deficiency; it cannot straight a.vay reject the 
plaint without giving any time. 

Manohar LalJ, J. —A Court’s duty is to interpret 
the plain meaning of the words deliberately used 
in 0.7, R, 11 (c), Q m p # Code, and not to guess 
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the possible intention of the Legislature. The 
rule lays down two conditions, both of which 
must be satisfied, before a plaint can be rejected; 
some time must be given before the plaint can be 
rejected. ( Courtney-Terrell , C./., Khaja Moham¬ 
mad Noor and Manohar Lall, JJ.) Baijnath 
Prasad Singh v. Umeshwar Singh. 18 Pat.L. 
T. 665=1937 P.W.N. 667=16 Pat. 600=172 I.C. 
138=10 R.P. 284=A.I.R 1937 Pat. 550 (S.B.). 

--S. 149 and O. 7, R. 11 —Discretion of Court 

—Plaint presented on last day of limitation with 
insufficient court-fee—Return for payment of 
proper court-fee within time fixed — Re-presenta- 
tion within time fixed with request for further 
time—Order granting same—Payment of full 
court-fee and re-presentation in time—Effect of — 
If barred by limitation. 

Under O. 7, R. 11 , C. P. Code, the Court may 
admit a plaint though written on paper insufficien¬ 
tly stamped, if the plaintiff on being required by 
the Court supplies the requisite stamp paper 
within the time allowed by the Court, the plaint 
is a valid plaint and must be regarded as having 
been filed on the date on which it was originally 
presented. The Court has a discretion under 
S. 149, C. P. Code, to grant time for payment or 
to extend the time granted for payment and the 
discretion of the trial Court in the matter should 
not be interfered with by the Court of appeal. A 
plaint was presented on the last day of limitation 
which was 4—10—1928, with only a one rupee 
stamp. On 5—10—1928, it was returned directing 
payment of the deficient court-fee within two 
weeks. On 19—10—1928.it was re-presented with 
a prayer for a further two weeks for payment. 
That was granted on 20—10—1928, and the plaint 
was re-presented on 3—11—1928 with the required 
stamp duty, and was accepted. 

Held, that the plaint‘should be regarded as 
having been presented on 4—10—1928 and not on 
3—11—1928, and that regarding O. 7, R. 11 with 
S. 149, the suit was not barred by limitation. 
(Madhavan Nair and Stodart , JJ.) Durairangam 
Pii.lai V Govindarajulu Naidu. 11 R.M. 434= 
178 I.C. 238=1938 M.W.N. 257=48 L.W. 244= 
A.I.R. 1938 Mad. 560=(1938) 2 M.L J. 135. 

—S. 149 and O. 33, R. 7—Dismissal of pauper 
application—Permission granted to pay Court- 
fees — Date of institution of suit. See C. P. Code, 

O, 33, Rr. 7 and 15. 43 C.W.N. 686 . 

-S. 149— Judge distributing plaints — Power 

to extend time. 

A Judge acts ministerially in distributing 
plaints and does not constitute a Court for the 
purpose of extension of lime under S. 149, C. P. 
Code. But the mere fact that the deficiency in 
court-fee is made up on his requisition is not 
material, as even if the plaint is sent to the 
trial Court with deficient court-fee, that Court 
would be bound to ask the plaintiff under 0 . 7 , 
R. 11, C. P. Code, to make up the court-fee within 
a period to be fixed by it, and could reject the 
plaint only if the deficiency is not made up within 
that period. ( Bhide , /.) Tagat Ram v . ICharati 
Ram 39 P.L.R. 199=10 k.L. 228=171 I.C. 764 
=A.I.R. 1937 Lah. 392. 

-— S. 149 —Memorandum of appeal filed zoith 

insufficient court-fee—Application under S . 149 
rejected—Appeal if filed in t me. 
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Where a memorandum of appeal was filed 
within the time allowed by law, with insufficient 
Court-fee, the valuation of the appeal was subse¬ 
quently reduced and an application filed by the 
appellant under S. 149, C P. Code, for extension 
of time to pay the deficient court-fee was rejected. 

Held, that the memorandum of appeal cannot 
be held to have been presented in time. In the 
absence of an order granting time under S- 149, 
presentation of the unstamped or insufficiently 
stamped memorandum of appeal will not amount 
to a valid presentation. ( Varadachariar and 
Pandrang Rozv, //.) Sitharamayya v. Ramayya. 
177 I.C. 453 = 11 R.M. 341=47 L.W. 211=1938 
M.W.N. 71=A.I.R. 1938 Mad. 316=(1938) 1 M. 
L.J. 514. 

- Ss. 149 and US—Objections filed against 

award without affixing court fee—Court dispos¬ 
ing of matter without taking notice of objections 
—Objector not given opportunity to make good 
court fee—Material irregularity — Revision. 

Where objections were filed against an award 
without affixing court-fee stamp, and the Court 
disposed of the matter without taking any notice 
of the objections and without giving the objector 
any opportunity whatsoever to make good the 
court-fee stamp. 

Held, in revision, that the Court had acted with 
^material irregularity in the exercise of its juris¬ 
diction in ignoring the provisions of S. 28 of the 
Court-Fees Act and S. 149, C. P. Code, and its 
order was, therefore, liable to be set aside. ( Agha 
Haidar, J.) Abdul Ghaffar Ali v. Roshan 
Ara Begum. 169 I.C. 672=10 R.L. 42=38 P.L. 
1*. 1163. 

--—S. 149 —Order granting time — If can be 

reviewed subsequently. 

If a plaintiff obtains a grant of time by an enti¬ 
rely false representation, as for example, by 
saying that he had on the previous day been 
Tobbed of his money or that the stamp-vendor's 
stock was exhausted, it would certainly be in¬ 
equitable to allow the plaintiff to take advantage 
of his own fraud, in view of the principles that 
fraud vitiates consent and that no party should be 
prejudiced by an order made behind his back An 
insufficiently stamped plaint was filed on the last 
day of limitation with an application for granting 
time for payment of full court-fee alleging that 
plaintiff was not possessed of the amount required. 
The Court granted an extension of time for pay¬ 
ing the full stamp and within the time allowed 
the requisite court-fees were paid; but subse¬ 
quently on the date of hearing, the defendant 
contended that time was obtained by plaintiff on 
false pretences and the Court reviewed its order 
granting time, and finding that it was obtained by 
plaintiff under false pretences, set it aside and 
dismissed the suit as barred by limitation. 

Held , that the Court had power to review its 
• order granting time under S. 149 and reject the 
plaint as barred by limitation. ( Pollock , /.) 
Revansiddappa v. Shankar. I.L.R. (1938) Nag. 
359=171 I.C. 460=10 R.N. 113=A.I.R. 1937 
Nag. 87. 

-S. 149 and O. 33, R. 15 —Pauper applica¬ 
tion rejected—Power of Gourt to grant time to 
pay Court-fee—Date of institution of suit. 

When the application for leave to sue as a 
pauper is rejected, the proceedings before the 
Court are terminated completely. The plaint can 
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only be considered as a plaint if the application 
for leave is allowed. On the failure of the 
application for leave, the document cannot be 
considered any further by the Court. The plaint 
falls with the application to sue, and the only 
recourse of the applicant in such an event is to 
pay the court-fees and institute the suit in the 
ordinary way. When that is done, S, 149, C. P. 
Code, cannot be invoked so as to enable the Court 
to deem the suit to have been instituted at the 
time the application for leave to sue as a pauper 
was made, inasmuch as the two proceedings are 
entirely distinct and the one is commenced after 
the termination of the other. A petitioner in an 
application for leave to sue in forma pauperis 
desiring to take advantage of the provisions of 
S. 149 must make his application for permission 
to pay the court-fees on the proposed plaint or 
for a grant of time for such payment before his 
application for leave to sue in forma pauperis is 
finally rejected. A.I.R. 1929 Pat. 637 and A.I.R. 

1936 Cal. 28, Diss. ( Mya Bu and Mackney, //.) 
Ma Saw Yin v. S. P. K. A. A. M. Firm. 169 I.C. 
890=10 R R. 42=1937 Rang L R. 331=A.I.R. 

1937 Rang. 185. 

-Ss. 149 and O. 33, R. 2 —Pauper petition— 

Subsequent application to pay Court-fees—Effect 

—Discretion of Court. See C P. Code, O. 33, 
R. 2 and S. 149. 1938 Rang.L.R. 629 

, . S. 149— Plaint rejected for non-payment of 

deficit court-fee—Subsequent order setting aside 
order of rejection and granting time for payment 
— Validity. 

If, without an application for review, a Court 
sets aside its own previous order rejecting a 
plaint for non-payment of deficit Court-fees and 
gives a further extension of time under S. 149, C. 
P. Code, its subsequent order is not a nullity but 
remains a perfectly good order until it is set aside 
by a superior Court or in proper proceedings. 

( Henderson, J.) Dharmanath Sarma v. 

Madhu Chandra Mahanta. 69 C.L.J. 379=A. 
I.R. 1939 Cal. 722. 

S. 149— Plaint with deficient Court-fee 
presented within limitation—Deficiency made good 
and accepted by Court after limitation — Court , if 
can be deemed to have granted time. 

A plaint which did not bear the requisite Court- 
fee stamp was presented on a day previous to the 
date on which the limitation for the suit expired, 
but it was accompanied by an application for an 
extension of time for the payment of the Court- 
fee. The plaintiff did not obtain an express order 
from the Court granting him time but made up 
the deficiency in the Court-fee stamp on a subse¬ 
quent date. 

Held, that even assuming that the Court-fee 
was made good after the expiry of the period of 
limitation, the Court must be deemed to have 
granted time by accepting the Court-fee, and the 
plaint having been presented within limitation, 
the suit was not barred by time. ( Jai Lai, 7.) 
Hira Lal v. Fayaz Khanam. 167 I.C. 291=9 R. 
L. 478=38 P.L.R. 445=A.I.’R.1937 Lah. 111. 

-S. 149 —Powers of Court—Application for 

leave to sue as pauper—Subsequent payment of 
court-fee—Excuse of delay—Power of Court— 
Suit—When instituted—Considerations. See 
Limitation Act, S. 3, Expl. A.I.R. 1937 Nag. 
36. 
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S. 149— Power of Court to extend time for 
° f Court-fee—Refusal of permission 
~ „ 2' 5 ~ R ejection of application under 

and S I 49 (3) ’ See C ' P ' CoDE ’ °' 33, Rr ’ 5 ’ 7 

7 149 — F °™er of Court-Order to pay 
deficit Court-fees within particular period—Suit 
to stand dismissed in case of failure—Plaintiff 

applying for extension of time before expiry of 
Period—Power to extend. 

. Wh eje the appellate Court orders the plaintiff 
in a suit to put in additional Court-fee within a 
particular time and directs that in case of failure 
to do s° on his part the suit is to stand dismissed, 
and the plaintiff applies for extension of time for 
putting in the deficit Court-fee before expiry of 
the period, the appellate Court has jurisdiction 

to extenci the time as the appeal is 
not finally disposed of, before the order of exten¬ 
sion of time is made. ( Nasim Ali and Hender¬ 
son, JJ.) Kamesh Chandra Talukdar v. Pra- 
m -V h a Sanyal. 162 I c. 522=8 R.C. 610 
r 5 , 3 oSc L J ' 591=40 C.W.N. 758=A.I.R. 1936 

-—S. 149--Scope—Set-off—Written statement 

not stamped Trial Court ordering payment of 

i^T° U i rt ^ fee ’ . but not realisin ff full Court-fee— 
riigh Court s power to direct payment of deficit 

h ?! ,n se cond appeal. See Court-fees Act, 
bS * 12 A ND 28 .A.I.R. 1936 Cal. 277. 

— S. 150— Applicability—Transfer of business 
Meaning of—Transfer of jurisdiction as re- 
gards future business—Pending cases not trans¬ 
ferred or affected—Application for restitution 
arising out of such pending cases—Jurisdiction to 
entertain. 

S* 150, C. P. Code, only applies to cases where 
the business of a court is transferred to another 
Court on account of the abolition of that Court 
or the transfer of any local area from the juris¬ 
diction of one Court to that of another. It can- 
not be invoked to meet a case where there has 
neither been a transfer of the entire business of a 
Court owing to its abolition, nor a transfer of 

u/l par * lcu,ar ca se from one Court to another. 
Where there has only been a transfer of juris¬ 
diction as to future business subject to an express 
eservation as regards pending cases, the Court 
which a suit was pending and which passed the 
decree has exclusive jurisdiction to entertain and 
decide apphcations for restitution arising out of 

(Homes and Rachhpal Singli, JJ.) 
19WAWB Skinner. I L.R. (1937) All. 670= 
713-f7r^T R r 51 ?^ 19 , 37 A L J - 588=1937 A.L.R. 
All.~515° I C ' 706=10 R A 157=A.I.R. 1937 
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Abuse of process. 

Addition of parties. 

Amendment. 

' A •• Second application for. 
Appeal. 

Applicability. 

Compromise decree. 

Consent decree. 

Ends of justice. 

Execution. 

Execution sale. 

Inherent power. 

Injunction! 

Jurisdiction. 
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Limitation. 

Order under. 

Other remedy. 

Powers of High Court. 

Remand. 

Restitution. 

Restoration. 

Review. 

Scope. 

Stay of execution. 

Stay of suit. 

Abuse of process. 

—-S. 151— Abuse of process of Court—Court 

incorrectly fixing period of grace for payment of 
arrears of rent—Payment after date fixed but 
within proper time—Ejectment—Power of Court 
to redress wrong. 

Where a decree for ejectment wrongly fixed 
the period of grace for payment of the arrears 
and the tenant in ignorance of his remedy kept 
quiet and paid the arrears after the date but 
within the proper time allowable under the law, 
but the landlord nevertheless applied under S. 61 
of the Oudh Rent Act and obtained an order of 
ejectment, such an order amounts to an abuse of 
the process of the Court and S. 151, C. P. Code, 
is the only section under which the tenant could 
get redress of the wrong done and the Court can 
remedy the injustice done by reason of the wrong 
ar, d cancel the decree of ejectment 
C Mehta , J.M.) Hari Kishen Das v. Badal 
Singh. 1939 A.L.J. (Supp.) 10=1938 R.D. 758 
= 1938 O.W.N. 931=1938 A.W.R. (B.R.) 383. 

Addition of parties. ' 

-Ss. 151 and 153— Addition of parties _ 

Appeal filed against dead respondent—Addition 
of legal representatives of deceased party and 
amendment of record—Powers of Court. 

. i . ,. . jurisdiction in an appeal to order 
the addition as parties to the appeal legal repre¬ 
sentatives of respondents who were not parties- 

J° the appeal in the sense that they were dead. 

Though the appeal might be one against a dead 
person or persons, the Court has power under 
Ss. 151 and 153 to add the legal representatives 
and amend the record in order to prevent injus¬ 
tice being done to either side. (IVadia and IVas- 
soodew, JJ.) Alabhai Vajsurbhai v. Bhura 
Bhaya. I.L.R. (1937) Bom. 602=39 Bom L R. 

444=10 R.B. 207=171 I.C. 536=A.I.R. 1937 
Bom. 401. 


Ss. 151, 152, 153 and Evid. Act, S. 94 


I 

I 


Amendment—Application to amend mistake in 
mortgage deed , Preliminary and final decrees as to 
extent of interest mortgaged—If permissible . 

Where after the passing of a final decree on a 
mortgage an application is made under Ss. 151, 
152 and 153, C. P. Code, to amend the mortgage 
deed, preliminary and final decrees with reference 
to the extent of the interest mortgaged, namely, 
from ‘five pies’ to ‘five shares* on the ground that 
a mistake which crept in the mortgage was re¬ 
peated in the plaint and in the decrees, it cannot 
be granted for the mortgagees cannot be allowed 
to obtain by this application what they could not 
have obtained in the suit itself. This is a case 
winch is governed by the rule laid down in S. 94 
of the Evidence Act. ( Bennet and Verma , JJ,) 
Uma Shanjcf.r Rm v. Ram Agyan Thakur. 
I.L.R. (1939) All. 399=181 I.C. 153=11 R.A. 
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552=1939 A.W.R. (H.C.) 173=1939 A.L.J. 193 
=A.I.R. 1939 All. 231. 

Amendment. 

- S. 151 — Amendment—Sale in execution of 
mortgage decree—Property wrongly described in 
sale certificate due to mistake in mortgage deed — 
Amendment of sale certificate-jurisdiction. 

The decree-holders purchased the property in 
execution of their mortgage decrees. By an appli¬ 
cation, they alleged that though they had obtain¬ 
ed a sale certificate from the Court they could 
not get mutation made in their favour as the sale 
certificate showed as if the property purchased 
by them was situated in one mahal only while as 
a matter of fact it was in two mahal s. They, 
therefore, prayed that the sale certificate be 
amended so as to describe the property in detail 
as given in the application specifying the pro¬ 
perty of each of the two mahals separately. Tt 
was contended by the opponent that the descrip¬ 
tion given in the sale certificate being in accord¬ 
ance with that given in the mortgage-deed itself, 

the Court had no jurisdiction to amend the sale 
certificate. 

Held, that the Court had power under S. 151, 
C. P. Code, to make the amendment in question. 
(Zxa-ul-Hasan, J .) Suraj Din v. Ram Prasad 
Singh. 12 Luck. 167=8 R O. 361=1936 O.W. 

* J 7 *=* 62IC - *33=1936 O.L.R. 239=A.I.R. 
1937 Oudh 144. 

— Ss. 151 and 152 — Amendment of decree — 
Question of costs raised in both first and second 
appeals—Dismissal of appeals—Effect of — 
Amendment of first appellate decree relating to 
costs—If competent. 

Where the question of costs was raised by the 
applicant for an amendment of the decree in both 
the first and second appeals which were dismis¬ 
sed, the matter must be presumed to have been 
adjudicated upon adversely to him. In such cir¬ 
cumstances, no application by him for amend¬ 
ment of the decree relating to costs is competent 
in the first appellate Court. (Bhide , /.) Sadhu 
Ram v. Lakhmi Dass. 183 I.C. 144=12 RL 
103=41 P.L.R. 136=A.I.R 1939 Lah. 312. 

-Ss. 151 and 152 — Amendment of decree — 

Second applicatio n—M a in ta ina bility. 

It is not open to a Court to entertain a second 
application for amendment of a decree, when a 
prior application on the same question has been 
dismissed. (Bhide, J.) Sadhu Ram v. Lakhmi 
Dass. 183 I.C. 144=12 R.L. 103=41 P.L.R. 
136=A.I.R. 1939 Lah. 312. 

-Ss. 151 and 152 — Amendment of decree — 

Third party acquiring interest in property affected 
by decree—Application for amendment of decree 
long after—If can be allozvcd. 

A decree should not be amended in the exercise 
of the powers conferred under Ss. 151 and 152, 

C. P. Code, long after it was passed so as to pre¬ 
judice the rights acquired by third parties in the 
property affected by the decree. The principles 
which apply to the amendment of pleadings can¬ 
not be extended to the amendment of a decree 
after interest of third parties has accrued. (Lo- 
kur, /.) Laxman Mahadev v. Maruti Rambhau. 
184 I.C. 775=41 Bom.L.R. 800=A.I.R. 1939 
Bom. 389. 

Appeal. 

T ;j 5. 151— Appeal. 

Q. D.—88 
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No. appeal lies from an order passed under 

S. 151, C. P. Code. (Tek Chand and Abdul 
Rashid, //.) Ganesh Datta v. Model Town 
Society. 185 I.C. 125=12 R.L. 268=A.I.R. 
1939 Lah. 508. 

-S. 151—Appeal—Amendment of decree to 

correct description of property—Power of Court 
—Refusal to amend—Appealability. See C P. 
Code, S. 47. 41 Bom.L.R. 1170. 

-S. 151—Appeal—Application for enquiry 

as to how much money was due from judgment- 
debtor—Application referring to S. 151 in the 
heading—Order on—Appealability. See C. P. 
Code, S. 47. 161 I.C. 21. 

-S. 151— Appeal—Application under O. 21, 

R. 90— Order restoring possession to judgment- 
debtor pending its decision — Appeal — Revision. 

An appeal was filed against an order rejecting 
as incompetent an application filed by the judg¬ 
ment-debtor under O. 21, R. 90, C. P. Code. In 
the meantime the sale was confirmed and the 
auction-purchaser took possession. The Appel¬ 
late Court allowed the appeal and remanded the 
case to be heard on the merits. The lower Court 
passed an order restoring possession of the pro¬ 
perty to the judgment-debtor acting under S. 151, 
C. P. Code. 

Held, (i) that the order was really in the nature 
of an interlocutory order and was not in any 
sense a “decree” within the meaning of S. 2 (2), 
C. P. Code, as the eventual rights of the parties 
would depend upon the result of the decision 
of the application under O. 21, R. 90, that no ap¬ 
peal lay against the order, and that, therefore, 
an application for revision was competent; (ii) 
that it could not be said that the order was made 
without jurisdiction. (Henderson and Latifur 
Rahman, JJ .) Surpat Singh v. Ratanchand. 
I.L.R. (1939) 2 Cal. 378=186 I.C. 600=12 R. 
C. 489=70 C.L.J. 160=43 C.W.N. 1028=A.I.R. 
1940 Cal. 92. 


—-S. 151— Appeal—Objection to passing of 

final decree on mortgage—Claim for payment 
made—Dismissal for default—Refusal to restore 
—If appealable. 

Where an objection to the passing of a final 
decree on a mortgage is raised on the ground that 
certain payment made after the preliminary de¬ 
cree has not been given credit to, but the objec¬ 
tions are dismissed owing to default in appear¬ 
ance, a refusal to restore such application is not 
appealable, for it is an order passed on an appli¬ 
cation to exercise the Court’s inherent jurisdic¬ 
tion under S. 151, C. P. Code. (Mulla, /.) 
Munni Singh v. Collector of Benares. 179 I. 

C, m 7 ?o :=1 * 1 T R T * A - 349=1938 A.W.R. (H.C.) 711 
= 1938^.1..;. 1055=A.LR. 1939 All. 28. 

"J S. 151— Appeal—Order amending final 
decree under S. 151— Right of appeal—Proper 

procedure—Appeal froyn amended decree — Com¬ 
petency. 

The nature of an order is not determined by the 
provision of law to which it may wrongly have 
been assigned. The true test is, what is the order 
itself. A Court cannot change its true order 
merely because it is given a wrong name. Where 
a Court amends a final decree passed by it pur¬ 
porting to do so under S. 151, C. P. Code, it can¬ 
not be said that no appeal lies in the matter on 
the ground that an order under S. 151, C. P. 
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Code, is not appealable. A Court cannot evade 
the appellate jurisdiction of the Court above it by 
arbitrarily placing its order under a provision of 
law, orders under which are not appealable. The 
appellate Court should not treat the amending 
decree as an appealable order but it should regard 
the decree as amended by the order and the 
amended decree being appealable the appellate 
Court should deal with the matter as an appeal 
from the amended decree and proceed to hear and 
determine the same. (Davis, J.C. and Tyabji, J.) 
Khodromal Jeramdas v. Menc.hamal. I.L.R. 
09 3 9) Kar. 428=185 I.C. 67=12 R.S. 141 = 
A.I.R. 1939 Sind 303. 

Ss. 151 and 14 4 Appeal — Orders for 
restitution after setting aside order of confirmation 
of sale—Principle involved. 

Simply because an order is passed under the 
inherent powers it does not necessarily become 
appealable. If however the inherent powers are 
used to expand a remedy in order to do justice 
to cover a case not within the exact words of but 
within the purpose of a procedural section, the 
Court is in effect using its inherent powers to act 
as if the orders were made under the section in 
question. In such a case, even justice demands 
that one side should be given a remedy and the 
other side should, as a matter of justice, be allow- 
ed the right to appeal that would have existed 
had a particular section really applied instead of 
its being applied by means of a fiction. There¬ 
fore an order for restitution passed after setting 
aside an order of confirmation of sale in execu¬ 
tion proceedings is in fact not an order under 
S. 144 but an order under S. 151, and by analog}’ 
is appealable. (Stone, C.J. and Digby,'J.) Mt. 
Champabai V. Daulatram Sharma. I. L. R. 
(1939) Nag. 350=179 I.C. 677=11 R.N. 307= 
A.I.R. 1938 Nag. 326. 

~ S. 151— Appeal — Order in exercise of in¬ 
herent jurisdiction in execution. 

No appeal lies from an order made by the 
Court in exercise of its inherent jurisdiction 
under S. 151 in execution proceedings. (Davis, 
J.C. and Lobo, A.J.C.) Esak Hatt Abubakar v. 
Jimabai. 30 S.L.R. 170=165 I.C. 305 (2)=9 
R.S. 96=A.I.R. 1936 Sind 166. 

; -~Ss. 151 and 144— Appeal—Order not 

strictly coming under S. 144, passed under S. 151 

If appealable—Right of appeal—Nature and 
extent of. 

An order under S. 151, C. P. Code, is not ap¬ 
pealable It is not correct to say that when an 
order which does not strictly come under S. 144, 

ui ' £? de ’ -* s P asse d under S. 151, it is appeal- 
able. The right of appeal is a creature of the 
statute and unless there are express provisions of 
law relating to the maintainability of an appeal, 
it would not be correct to say that because an 
appeal is allowed by statute in certain cases it 
must be allowed by way of analogy in other simi¬ 
lar cases. Where an application for restitution 
is made under S. 151, C. P. Code, and is treated 
as such by the Court and an order is passed, it is 
not appealable. ( Zia-ul-Hasan, C.J. and Srivas- 
tava, J.) Brij Mohan Singh v. Rameswar 
Singh. 183 I.C. 709=12 R.O. 58=1939 A.W. 
E. (C.C.) 127=1939 O.W.N. 765=1939 O.A. 
636=19 39 O.L.R. 544=A.I.R. 1939 Oudh 273. 

S. 151—Appeal—Order of restitution un- 
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der inherent powers—If appealable—If covered 
by S. 47. See C. P. Code, S. 47. 43 L.W. 773= 
A.I.R. 1936 Mad. 636. 

—-S. 151— Appeal—Order passed under S. 

151 —Power of High Court to set aside. 

No appeal lies from an order passed by a Court 
in exercise of its inherent jurisdiction under S. 
151, C. P. Code. Where the lower appellate 
Court has heard such an appeal, it is open to the 
High Court to set aside the order entertaining 
the appeal, and therefore an appeal lies to High 
Court merely on the question of jurisdiction. 
(Jai Lai, J.) Mag hi Mal v. Ganpat Rai. 163 
I.C. 121=8 R.L. 1010=38 P.L.R. 717=A.I.R. 
1936 Lah. 212. 

-S. 151—Appeal—Remand under S. 151. 

See Remand, infra. A.I.R. 1936 Pat. 491. 

-S. 151—Appeal—Restitution—Order for— 

Appealability—Remedy—Revision. See C. P. 

Code, Ss. 144 and 151. 19 Pat.L.T. 111. 

-S. 151—Appeal—Restitution—Order un¬ 
der S. 144 read with S. 151—Appealability—Re¬ 
vision. See C. P. Code, Ss. 144 and 151. 19 Pat. 
L.T. 118. 

Applicability. 

-S. 151— Applicability — Absence of other 

remedy. 

S. 151, C. P. Code, is to be invoked when no 
other remedy under the law is available and one 
party or other is entitled to relief in equity. 
(Mehta, S.M. and Harper, J.M.) Ram Autar v. 
Qadir. 1940 A.W.R. (B.R.) 55=1940 R. D. 
159. 

--S. 151— Applicability — Appeal dismissed 

for failure of appellant to file appellant's list or 
make printing deposit in time — Restoration — Ap¬ 
plication for—Inherent power of Court to ctiter- 
tain — If application for review under O. 47, R. 1 
—O. 41, R. 19— Application of Patna High Court 
Rules, Part II, Chap. IX, R. 23. 

An application for the restoration of an appeal 
dismissed for failure to file the appellant’s list 
cannot be treated as an application for review. 
Under O. 47, R. 1, C. P. Code, the new matter or 
evidence should have been discovered by the party 
applying for review and not by the Court whose 
order is to be reviewed; and secondly, the error 
or mistake referred to in the rule should be one 
apparent on the face of the record and not one 
caused by the Court not being apprised at the time 
of the dismissal of the appeal of the circumstan¬ 
ces which prevented the appellant from taking 
the necessary steps. A failure to file the appel¬ 
lant’s list cannot be treated as being an omission 
of the same kind or description as an omission 
to produce a matter or evidence subsequently dis¬ 
covered or a mistake or error apparent on the 
face of the record. Nor would O. 41, R. 19, 
C. P. Code, apply to such an application for res¬ 
toration of an appeal dismissed under R. 23 of 
Ch. IX, Part II of the rules framed by the Patna 
High Court for failure to file the appellant’s 
list. The failure to file the list stands on no worse 
footing than the default referred to in Rr. 11, 
17 and 18 of O. 41; and although there is no 
provision in the Code covering the case of resto¬ 
ration of an appeal dismissed for failure to file 
the list or to deposit the printing cost, the Court 
is not powerless to restore the appeal. If the 
Court has power to dismiss an appeal for such 
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failure, it also has the power to restore the appeal 
in a proper case. S. 151, C. P. Code, expressly 
saves the inherent power of the Court, and every 
Court must be deemed to possess as inherent in 
its very constitution all such powers as are neces¬ 
sary to do right and undo a wrong in the course 
of the administration of justice. An application 
to set aside an order dismissing an appeal for not 
filing the appellant’s list within the time allowed 
may be entertained under S. 151, C. P. Code, and 
■neither O. 41, R. 19 nor O. 47, R. 1 would apply. 
( Harries, C.J., Fazl AH and Agarwala, JJ.) Ram 
Khelawan Singh v. Monilal Sahu. 19 Pat. 
159=12 R.P. 371 = 6 B.R. 184=185 I.C. 480 = 
20 Pat.L.T. 883=1939 P.W.N. 832=A. I. R. 
1939 Pat. 678 (F.B.). 

-S. 151— Applicability—Inherent powers — 

When to be exercised. 

It is a well-recognised principle that where a 
party has another remedy, and will not adopt or 
negligently fails to pursue it, the Court will not, 
as a general rule, grant him relief under its in¬ 
herent powers under S. 151. ( Rowland, J.) 

Rameshawar Lal Jhunjhunwala v. Ramcha- 
ran Prasad Sahu. 178 I.C. 41=5 B.R. 49= 
11 R.P. 204=1938 P.W.N. 313=19 Pat.L.T. 
111=A.I.R. 1938 Pat. 447. 

-S. 151 and O. 7, R. 10— Applicability — 

Order returning plaint on ground of pecuniary 
jurisdiction — Appeal. 

O. 7, R. 10 is not restricted only to those cases 
in which the Court for want of territorial juris¬ 
diction returns the plaint. A plaint returned on 
the ground of pecuniary jurisdiction is also to be 
considered as returned under this provision and 
not under S. 151. Hence the order returning the 
plaint on this ground for presentation to proper 
Court is appealable. ( Dadiba C. Mehta and 
Lobo, JJ.) Khiomal v. Gopaldas. I. L. R. 
(1939) Kar. 50=175 I.C. 684=11 R.S. 5=A.I.R. 
1938 Sind 124. 

-S. 151— Applicability—Power of Revenue 

Court to invoke against weight of evidence. 

S. 151, C. P. Code, is not to be lightly invoked 
or intended to permit a Revenue Court to decide 
a case against the weight of evidence, even if it 
appears equitable. ( Drake Brockman, S.M. and 
Knox, J.M.) Sundar Koeri v. Mangal Rai. 
1936 R.D. 457. 

-S. 151—Application under—Modification 

of scheme—Maintainability. See C. P. Code, Ss. 
92 AND 151. 1940 O.A. 582. 

-S. 151— Arbitration—Order of reference — 

Power of Court to revoke. 

The Court cannot revoke its order of reference 
to arbitration in the exercise of its inherent power 
under S. 151, C. P. Code. Such a power does 
not exist.apart from the provisions contained in 
Sch. II, C. P. Code. . ( Niamatullah, Harries and 
Collister, JJ.) Manni Lal v. Pahlad Das. 167 
I.C. 171=9 R.A. 512=1937 A.L.J. 29=1937 A. 
W.R. 30=1937 A.L.R. 157=A.I.R. 1937 All. 141 
(F. B.). 

-S. 151—Award under Co-operative Socie¬ 
ties Act—Mistakes in—Correction—Jurisdiction 
of Civil Court executing award to direct rectifi¬ 
cation. See Co-operative Societies Act (II of 
1912), S. 43 and Bengal R. 22 (6). 40 C.W.N. 
S9. 
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Compromise decree. 

—--S. 151—Compromise decree—Power to set 

aside for fraud, misrepresentation or mistake— 
Procedure. See Compromise—Consent Decree. 

41 Bom.L.R. 994. 

Consent decree. 

-S. 151— Consent decree—Setting aside of 

—Inherent jurisdiction. 

The remedy of a party who impeaches a con¬ 
sent decree on the ground that his consent was 
induced by fraud is to institute a regular suit for 
the purpose. S. 151, C. P. Code, is not applica¬ 
ble in such a case. In the first place, the section 
being a residuary section should not be applied at 
all unless there is no other remedy open to the 
litigants. In the second place, the matter for 
enquiry in such matters is something extraneous to 
the suit itself and the same kind of investigation 
is necessary as in a contested suit. Further it 
cannot be said that there was any fraud practised 
upon the Court which would justify it in exercis¬ 
ing its inherent power. ( Mukherjea and Rox¬ 
burgh, JJ.) Suresh Chandra Sen v. Jogesh 
Chandra Sen. 186 I.C. 276=12 R.C. 462=69 

C.L.J. 533=43 C.W.N. 969=A.I.R. 1939 Cal. 
658. 

Court-fee. 

-r—S. 151— Court-fee—Excess amount — 

Poivers of High Court to direct refund. 

In cases which are not governed by Ss. 13, 14 
and 15, Court-Fees Act, the High Court has in¬ 
herent powers to direct a refund under S. 151, 
C. P. Code, of excess Court-fee, where Court-fee 
has been paid in excess of the amount payable, 
and obvious injustice has been done. Where in a 
suit for enhancement of rent under S. 7, B. T. 
Act, the plaintiff paid Court-fees on the basis of 
the enhanced rent both on the plaint and the me¬ 
morandum of appeal, and the proper Court-fee 
payable was the amount payable on the difference 
between the rate claimed and rate paid under Sch. 
I, Art. 1, the High Court interfering under its 
inherent powers directed refund of the excess 
amount paid. ( D. N. Mitter and Narasing Rao, 
JJ.) Kumud Nath Das Saha v. Government 
Pleader. 163 I.C. 222=8 R.C. 724=39 C.W.N. 
1074=A.I.R. 1936 Cal. 347. 

-S. 151— Court-fees — Refund—Form of 

order. 

Where the Court has inherent power to order 
the refund of excess Court-fees, a direct order 
for a refund ought to be passed. If the Court 
does not possess jurisdiction to pass an order 
for refund, it is not its duty or function to issue 
eleemosynary recommendations for the purpose 
of enabling a litigant to present a memorial ad 
misericordian to the Revenue Authorities. 55 M. 
641 and 57 M. 542 (544), Disappr. {Page, C.J., 
Mosely and Ba U, JJ.) Chockalingam Amba- 
lam v. Maung Tin. 14 Rang. 173=163 I.C. 
340=9 R.R. 1=A.I.R. 1936 Rang. 208 (F.B.). 

-S. 151— Court-fee — Refund—Powers of 

Court—Order of remand under inherent pozyers. 

Where a Court-fee has been paid by a litigant 
of a larger amount than that exigible under the 
Court-Fees Act, the Court has inherent jurisdic¬ 
tion to order that the excess Court-fee be refund¬ 
ed ex debito justitiae. But where a specific Court- 
fee exigible under the Court-Fees Act has duly 
been paid, and in the Act express provisions are 
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inserted setting forth the circumstances in which a 
Court-fee can be refunded, the Court has no juris¬ 
diction in the exercise of its inherent powers or 
otherwise than as therein prescribed to order that 
the Court-fee chargeable and paid shall be re¬ 
funded to a litigant. Where, therefore, an order 
of remand passed by the Court docs not come 
within S. 13 of the Court-Fees Act but is one 
purported to have been passed under its inherent 
powers, the Court has no jurisdiction either under 
the Court-Fees Act or in exercise of its inhe¬ 
rent powers to refund the Court-fee paid by the 
appellant. (Page, C.J., Mosely and Ba U, JJ.) 
Chockalingam Ambalam v. Maung Tin. 14 
Rang. 173=163 I.C. 340=9 R.R. 1=A.I.R. 
1936 Rang. 208 (F.B.). 

S. 151—Court-fee—Refund of unspent 
process fee or custody fee deposited in respect 
of attachment of movables. See Court-Fef.s Act 

Ss. 13, 14 and 20. A.I.R. 1937 Cal. 86 . 

Ends of justice. 

-S. 151— Ends of justice—Agreement by 

parties in suit—Power of Court to 'give effect to 
—Procedure not contemplated by Code—If can 
be adopted Money found due by one defendant 
to another in suit by plaintiff against them—Trans¬ 
position of defendant as plaintiff and decree for 
sum found due—If can be passed—C. P. Code, 
0 . 1 , . 10 . 

Tn a suit by the plaintiff against her son, the 
1st defendant and his principal, the 2nd defendant, 
to recover a sum of money belonging to her and 
used by the 1st defendant for the purpose of the 
2nd defendant’s business, the plaintiff applied for 
the appointment of a Commissioner to settle the 
accounts of defendants 1 and 2, expressing her 
willingness to take whatever was found due on 
accounting. Both the defendants endorsed this 
application with a statement showing consent, 
each agreeing to pay the other what might be 
found due on taking accounts and stating that the 
Court might pass a decree for the amount found 
due. A Commissioner was accordingly appointed 
and he sent in a report finding that a certain 
amount was due by the 1st defendant to the 2nd 
defendant on accounts. Plaintiff then applied un- 
der O 1, R. ]0, C. P. Code, to transpose the 2nd 
defendant as plaintiff for the purpose of enabling 
a decree to be passed in his favour, but the 2nd 
defendant attempted to resile from the agreement. 

Held, (1) that though O. 1, R. 10, C. P. Code, 
did not in terms applj', the transposition should 
be made in the interests of justice and a decree 
granted to the 2nd defendant after such trans¬ 
position, it being always the policy of the Court 
to enforce, if possible, any agreement entered into 
between the parties; and in special circumstances 
where a grave injustice would be done if the 
Court did not exercise its inherent powers, the 
Court is entitled under S. 151, C. P. Code, to do 
justice by giving effect to the agreement of the 
parties; (2) that the 1st defendant should not be 
allowed to resile from the agreement entered into 
freely by him to pay whatever might be found 
due by the Commissioner; and when he agreed 
to pay the 2nd defendant or plaintiff such sum as 
might be found due, he impliedly agreed to such 
changes being made in the nature or frame of the 
suit as to give effect to the finding of the Commis¬ 
sioner; and that (3) though the procedure adopt- 
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ed was not contemplated by the Code, the Court 
in virtue of the agreement became an arbitrator, 
and the parties were bound by their agreement. 

( Horwill, J .) Moosa Sahib v. Subbamma. 1937 
M.W.N. 382=45 L.W. 764=170 I.C. 819=10 

R. M. 235=A.I.R. 1937 Mad. 563=(1937) 1 M. 

! L.J. 672. 

-S. 151— Ends of justice—Objection that 

pleader engaged by opposite party should not be 
allowed to appear—Objection accepted in lower 
I Court — Interference. 

Where in a suit a party objects that a pleader 
engaged by the opposite party should not be al¬ 
lowed to appear, as he had been previously en¬ 
gaged by him in connexion with the same litiga¬ 
tion, and the lower Court after hearing both the 
parties, accepts the objection, an application by 
the pleader to set aside an order does not lie 
cither under S. 151 or S. 115, C. P. Code or under 

S. 85, Government of Burma Act. ( Baguley and 
Mosely, JJ.) Maung Tha Tun v. Brajahori 
Waddader. 1939 Rang. L. R. 14=177 I.C. 511 
= 11 R.R. 137=A.I.R. 1938 Rang. 241. 

-S. 151— Ends of justice — Other remedy 

open—If bar to Court from exercising powers 
under S . 151 —Duty of Court in respect of minors 
and widows. 

The fact that a minor has a remedy to have an 
adverse order set aside by a suit does not exclude 
the remedy which the Court possesses under S. 151 
if the Court thinks that it is essential in the 
interests of justice that this power under S. 151 
should be exercised. It is of course easy in the 
quiet atmosphere of the Court to say that this 
and that should be done, and another suit should 
be brought; but any one who has any experience 
of the difficulties of litigation in India, particu¬ 
larly where a widow or a minor is concerned, can 
realize that where two courses are open, one in 
which the Court can take immediate action in a 
suit that is before it and the other in which the 
Court can merely say that another suit should be 
filed, the Court is bound in the exercise of its duty 
and in answer to its own conscience to direct that 
course should be taken which would lessen the 
difficulties and remove obstructions in the way of 
widows and orphans. (Davis, J.C. and Mehta , 
A.J.C.) Mohanlai. Tetmal r. Sh. Khushali- 
bai. 31 S.L.R. 32=169 I.C. 918=10 R.S. 28 
=A.I.R. 1937 Sind 101 . 

-Ss. 151 and 152— Error not due to slip 

but due to negligence of party—Amendment of de¬ 
cree, if justified. 

Where the trial Court is of the opinion that 
the error if any was not one arising from any 
accidental slip or omission but rather arising from 
the negligence of the parties, it would not be pro¬ 
per for the High Court to say that there is such 
an error as would justify an amendment. Fur¬ 
ther where it cannot be amended under S. 152, it 
could neither be amended under S. 151. (Zia- 
ul-ITasan and Yorke , JJ.) Shko Narain z>. 
Lachhman Prasad. 186 I.C. 667=12 R.O. 
321 = 1940 O.W.N. 213=1940 O.A. 207=1940 
O.L.R. 138=1940 A.W.R. (C.C.) U 6 =A. 
I.R. 1940 Oudh 298. 

Execution. 

-S. 151—Execution—Injunction to stay 

execution sale—Grant of—Inherent powers. See 
C.P. Code, O. 39, R. 1. 16 Pat. 738. 
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- S. 151 —Execution proceedings—Portion of 

property released from attachment with consent 
of parties — Decree-holder executing against whole 
property fraudulently—Power of Court to res¬ 
tore property wrongfully attached. 

In execution proceedings a formal order was 
passed with the consent of the parties releasing 
certain portion of property from attachment. In 
further proceedings in the collectorate the Col¬ 
lector, on application by the decree-holder, exe¬ 
cuted the decree by leasing out the whole proper¬ 
ty without -excepting the portion ordered to be 
•exempt from attachment. 

Held, that the order being a consent order was 
final and not appealable. Hence the portion 
ordered to be exempt from attachment finally and 
completely passed out of the ambit of execution 
proceedings and therefore the proceedings after 
the order could not be held to be those undei 
S. 47, C.P. Code, in respect of the portion exempt 
from attachment. They were the results of fraud 
perpetrated by the decree-holder, and the Court 
could restore the property wrongfully attached in 
exercise of its inherent powers under S. 151. 

(Agha Haidar, J.) Jalal Din v. Sant Ram. 
169 I.C. 870=10 R.L. 51=39 P.L.R. 210= 
A.I.R. 1937 Lah. 29. 

- S. 151— Execution—Proceedings in. 

The provisions of S. 151 should not be applied 
to execution proceedings. ( Fraser, J.C. and 
Saad-itd-Din, A.J.C.) Piara Ram v. Soma 
Ram A.I.R. 1936 Pesh. 115. 

-S. 151— Execution—Recalling of order 

made ex parte without notice. 

A judicial order which may affect or prejudice 
any party cannot be finally made unless he has 
been afforded opportunity to be heard; and if such 
an order is made ex parte, that is to say, without 
notice to the opposite party, it would be made sub¬ 
ject to the implication that it may be revoked at 
the instance of any party prejudiced thereby; and 
the Court has inherent power to give such direc¬ 
tions as the justice of the case may require. In 
an execution proceeding an application was made 
by a stranger under O. 21, R. 58. The Court 
passed an order registering the application 
and ordering that the application be put 
-up on the date of hearing of the execution pro¬ 
ceedings and that the decree-holder should be 
informed of the application and of the date fixed 
for hearing. The officers of the Court failed to 
inform the decree-holder as required. On the 
date fixed for hearing an order on the applica¬ 
tion under O. 21, R. 58 was passed in the absence 
of the decree-holder. The decree-holder moved 
the Court—the successor of the Judge who pass¬ 
ed the order—to recall the order under its inhe¬ 
rent jurisdiction. 

Held, that since the ignorance of the decree- 
holder was due to the default of the officers of 
the Subordinate Judge’s Court, the Judge had 
power to recall the order by invoking the powers 
•conferred on it by S. 151, C.P. Code. 17 C.W. 
N. 862 and A.I.R. 1921 Pat. 293 and 491, App. 
(James, J.) Moharmani Kuer v. Bhanrumar 
•Chand. 161 I.C. 933=8 R.P. 492=1936 P.W. 
N. 118=A.I.R. 1936 Pat. 176. 

- S. 151—Execution—Set-off—Equitable set¬ 
off—Claim arising under same decree—Power of 


Court. See C.P. Code, O. 21, R. 19. 44 L. W 
34=A.I.R. 1936 Mad. 626. 

—--S. 151—Execution—Set-off not falling 

under O. 21, R. 19— Power of executing Court 
to entertain. See C.P. Code, O. 21, R 19 
A.I.R. 1936 Cal. 409. ’ 

-S. 151— Execution—Stopping of sale 

j Inherent powers. 

\ Under S. 151, C.P. Code, the Court has full 


i power to correct suo motu defects which it dis¬ 
covers in its proceedings. It cannot be said that 
a Court is bound to proceed with the sale of 
1 property when it has been brought to its notice 
that by reason of the absence of attachment, mis¬ 
description in the proclamation or other defect 
any sale held is bound to be set aside. The 
Court is entitled to pause and require that the 
party concerned should correct an obvious defect. 
(Weston, I.C.S.) Kishen Lal v. Man Mal. 

; 1938 A.M.L.J. 97. 

j Execution sale. 

——-S. 151— Execution sale—Power to set 

aside before confirmation. 

No doubt the Court has inherent power under 
S. 151, C.P. Code, to set aside an execution 
sale before its confirmation, where there is an 
abuse of the process of the Court. But there is 
certainly no jurisdiction to set aside the sale under 
that section on the application of a third party 
on the ground that owing to a misapprehension 
due to the conduct of another third partv he 
failed to be present on the day of the sale' and 
therefore was unable to bid. It might be other¬ 
wise if that had been due to some omission or 
wrong procedure on the part of the Court. (Jack, 

J .) Subodh Chandra Mallick v. Ajodhya Ha- 
tui. 182 I.C. 649=12 R.C. 92=43 C.W N 
250=A.I.R. .1939 Cal. 161. 

—-S. 151— Execution sale—Seiting aside — 

Power of Court—Sale in execution of mortgage 
decree zvithout protecting prior mortgagee’s 
rights. 

Where the Court directed that the property 
should be sold in execution of a mortgage decree 
free from a prior mortgage but the sale-pro¬ 
ceeds should be deposited in Court for payment 
to the prior mortgagee and that the decree-holder 
would be entitled to the surplus alone, if any 
but the decree-holder' who purchased the pro- 
perty did not implead the prior mortgagee in the 
course of .execution proceedings and did not 
deposit in Court any amount for him, the decree- 
holder did not conduct himself in an honest 

™ r yC ( : r and , the sale is liable to be set aside. 
(Addison and Din Mohammad, JJ .) Jaspat Rai 

Chand. 181 I.C. 389=11 R.L. 821 
=40 P.L.R. 128=A.I.R. 1938 Lah. 232. 


o ^ ^ ^ Inherent powers. 

S. 151— Inherent powers—Appeal—Party 
exonerated by trial Court not made party to ap¬ 
peal Power of Court to decree claim as against 
him. 

Where a suit is dismissed as against a particular 
defendant by the trial Court, and his name does not 
appear in the memorandum of appeal filed by the 
plaintiff-appellant, the appellate Court cannot de¬ 
cree the suit as against that party; neither S. 151, 
nor Rr. 20 and 33 of O. 41, C. P. Code, can properly 
be applied to the case. . Unless the Court of appeal 
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extends the period of limitation for appeal under 
S. 5 of the Limitation Act as against him, the ap¬ 
peal is incompetent as against him and hence he 
cannot be made liable in appeal. ( Fazl Alt and 
Luhy, JJ.) Bisambhardeo Narayan Singh v. 
Hitnarayan Singh. 15 Pat. 219=160 I.C. 976 
= 16 Pat.L.T. 813=8 R.P. 399=2 B.R. 264= 
A.I.R. 1936 Pat. 49. 

-S. 151—Inherent powers—Appeal relating 

to part of decree only—Memorandum accompa¬ 
nied by copy of that part of decree only—Copy of 
unnecessary portions of decree—Power of Court 
to dispense with. See C. P. Code, O. 41, R. 1. 40 
C.W.N. 1298. 

-S. 151 —Inherent powers—Conversion of 

suit into application. 

Where legislature provides a procedure of a 
summary nature by an application without express¬ 
ly barring any suit in that behalf, it is always 
within powers of Courts, when instead of applica¬ 
tion a suit is filed, to treat the suit as an applica¬ 
tion and decide accordingly. (Jack, J .) Ananda 
Prosad Chose v. Ronf.ndra Lal. 165 I.C. 715= 
9 R.C. 453=40 C.W.N. 856=A.I.R. 1936 Cal. 
342. 

-Ss. 151 and 152 —Inherent power — Exer¬ 
cise of—Another remedy open—Amendment of 
decree—Powers of—Decree of Subordbiate Court 
merged in appellate decree. 

A resort to inherent jurisdiction is not permis¬ 
sible where another remedy is open to the person 
preferring an application under S. 151. Thus 
where a remedy by way of appeal from a decree 
is clearly open to a person, he cannot invoke the 
inherent jurisdiction of the Court. But the mere 
fact that there is no appeal or that there is con¬ 
siderable delay in appealing is no bar to the Dis¬ 
trict Judge entertaining an application to amend 
the decree of the Subordinate Court under S. 151, 
if in fact there is an error in the decree. The 
District Judge can amend the decree even under 
S. 152, if the decree of the Subordinate Court has 
merged in the appellate decree. But this cannot 
be asked to be done as of right. The matter is 
one of discretion with the Court and the discretion 
has to be exercised after duly considering all the 
circumstances. ( Bhide, J.) Mitter Sen-Ganeshi 
Lal v. Kalyan Rai. 178 I.C. 677=11 R.L. 483 
=A.I.R. 1938 Lah. 4. 

-S. 151 —Inherent powers—Exercise of. 

The Court is bound to exercise its inherent 
powers cautiously and with circumspection, and 
it is not at liberty to do so where the order pro¬ 
posed would contravene any principle of the 
common law or equity, or would affect a matter 
in respect of which provision has been made by 
statute either expressly or according to the true 
intendment thereof. (Page, C.J., Moscly and Ba 
U, JJ.) Chockalingam Ambalam v. Maung 
Tin. 14 Rang. 173=163 I.C. 340=9 R.R. 1 = 
A.I.R. 1936 Rang. 208 (F.B.). 

-S. 151 —Inherent powers—Exercise of — 

Conditions—Ends of justice—Test of. 

S. 151, C. P. Code, should be applied with great 
caution and only when the ends of justice require 
its application. In order to decide whether the 
ends of justice require the application of the sec¬ 
tion to a particular case, the Court has to keep in 
view not only the interest of the applicant but also 
that of the other party who may be affected by 
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the order sought to be made under the section. 
(Harries, C.J., Fazl Ali and Agarwala, JJ.) Ram 
Khelawan Singh v. Monilal Sahu. 19 Pat. 
159=12 R.P. 371=6 B.R. 184=185 I.C. 480= 
20 Pat.L.T. 883=1939 P.W.N. 832=A.I.R. 
1939 Pat. 678 (F.B.). 

-S. 151—Inherent power—Exercise of— 

Limits. See. C. P. Code, O. 21, R. 48 and Ss. 73 
and 151. 1940 Rang.L.R. 421. 

-S. 151— Inherent powers — Extent of — 

Power to give compensation to decree-holder 
purchaser for loss of part of property purchased 
as the result of another suit. 

S. 151, C. P. Code, cannot be interpreted as 
giving the Courts power which under the general 
law they do not possess. A Court has no power 
under the section to give compensation to a decree- 
holder, who after purchasing property in execu¬ 
tion in satisfaction of his decree loses part of that 
property as the result of another suit. (Wort and 
Varma, JJ.) Phulchand Ram Marwari v. 
Naurangi Lal Marwari. 16 Pat. 729=10 R. 
P. 320=172 I.C. 225=1937 P.W.N. 836=18 
Pat.L.T. 826=A.I.R. 1937 Pat. 647. 

-S. 151— Inherent powers —Interim injunc¬ 
tion in execution. 

The provisions of S. 151, C. P. Code, are very 
wide and where the interests, of justice so re¬ 
quire, it is competent to the Court to order an 
interim injunction to issue even in execution pro¬ 
ceedings. (Lobo, A.J.C.) Kewalram Dewan- 
das v. Gularsing and Sons. 172 I.C. 131 = 10* 
R.S. 136=A.I.R. 1937 Sind 315. 

-S. 151— Inherent pozver—Limits of. 

Unless a matter could be brought under S. 115,. 
C. P. Code, S. 151 could not be used to set 
aside an order of a lower Court against whicht 
no appeal or revision lies. (Pollock, J.) Gha- 
nashyam Prasad v. Vishwanath. 1940 N.L. 
J. 93. 

-S. 151— Inherent pozver — Limits of — De¬ 
cree absolute for dissolution — Setting aside at in¬ 
stance of third party. 

Where a decree for dissolution of marriage 
has been made absolute, it is not open to a third 
party to seek the aid of the Court under S. 151, 
C. P. Code, to set it aside on the ground that one 
of the parties to the divorce proceedings was a 
minor and has not been represented by a guardian 
ad litem. Nor is there any provision in the Di¬ 
vorce Act to set aside a decree absolute in the 
manner in which a decree nisi could be attacked. 
(Yorke, J.) Alexander v. M. S. Jalil. 15 
Luck. 350=12 R.O. 274=185 I.C. 884=1940 
O.A. 140=1940 O.L.R. 71=1939 O.W.N. 139 
= 1940 A.W.R. (C.C.) 69=A.I.R. 1940 Oudh 
279. 

-S. 151— Inherent powers—Minor (auction- 

purchaser) subsequently applying for settitig 
aside sale on ground of his minority—Pozver of 
Court to set aside sale. 

Where a minor himself bid at an auction-sale 
but subsequently applied for not confirming the 
sale on the ground that he was a minor, and the 
Court after finding that he was a minor declined 
to set aside the sale on the ground that there was 
no such provision in law, and the appellate Court 
also dismissed the appeal. 

Held, it was doubtful whether second appeat 
lay; confirmation of sale would give rise to com- 
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plications as the sale was in favour of a minor 
and would ultimately have to be set aside as a 
void transaction. In the absence of any other 
provision of law for setting aside the sale, the 
appeal was treated as an application for revision 
and sale was set aside under S. 151. (Jai Lai , 
/.) Ram Parkash v. People's Bank of Nor¬ 
thern India, Ltd. 10 R.L. 205=171 I.C. 478 
=39 P.L.R. 364=A.I.R. 1937 Lah. 72. 

-S. 151—Inherent power—Orders for pro¬ 
tection of property, the subject-matter of litiga¬ 
tion — Jurisdiction to pass. See C. P. Code, O 39 

and S. 151. 1940 A.W.R. (H.C.) 74. 

-S. 151—Inherent powers—Particulars in 

petition or affidavit—Power of Court to direct. 
See C. P. Code, O. 6 , Rr. 1 and 4. 40 C.W.N. 
913. 

-S. 151 —Inherent powers—Payment of 

money in Court to party entitled—Money realised 
by execution sale of attached property — Applica¬ 
tion for payment by Crown towards arrears of in¬ 
come-tax due by judgment-debtor—Powers and 
duty of Court to order payment—Separate suit by 
Crown—Necessity—Attaching creditor—If secur¬ 
ed creditor — Income-tax Act, S. 46—If a bar to 
application for payment—Crown debt — Priority. 

The Crown has priority over unsecured credi¬ 
tors in the payment of debts and the Court can, 
on application and without a formal attachment 
being issued, order payment of a Crown debt due 
by the debtor where there are funds in Court be¬ 
longing to the debtor. Where in execution of a 
decree the judgment-debtor’s property is sold in 
Court-auction and money is realised, the Court 
can on the application of the Government order 
payment out of the sale proceeds money due by 
the judgment-debtor on account of income-tax 
assessed on and due by the judgment-debtor. It 
is not necessary for the Crown to file a suit for 
the amount due, when the debt is not disputed 
and is indisputable. The right to payment being 
indisputable, justice requires that it should be 
paid to the Crown when formal application for 
payment has been made. Both right and con¬ 
venience demand that the Court should exercise 
its inherent power. No special act of the Legis¬ 
lature is required to enable the Crown to apply 
to the Court for payment of money to which it 
has an undoubted right. The decree-holder who 
brings the property to sale is not, by reason of 
his attachment before sale, placed in the position 
of a secured creditor. Nor does S. 46 of the 
Income-tax Act operate as a bar to the payment 
by the Court on mere application. S. 46 is not 
exhaustive and it cannot, without express words 
to that effect, take away from the Crown the right 
of enforcing payment by any other method open 
to it. 

Mockett, J .—The Court under such circum¬ 
stances can rightly invoke its power under S. 151, 
C. P. Code, in making the payment to the person 
entitled to it. {Leach, C.J., Varadachariar and 
Mockett, //.) Manickam Chettiar v. Income- 
tax Officer, Madura. I.L.R. (1938) Mad. 
744=174 I.C. 423=10 R.M. 702=47 L.W. 368 
=1938 M.W.N. 197=A.I.R. 1938 Mad. 360= 
(1938) 1 M.L.J. 351 (F.B.). 

—-- S. 151— Inherent power—Power to go be¬ 

hind order of predecessor. 
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Where a presiding officer of a Court has passed 
an order, his successor cannot and should not go 
behind that order and hold that order to be ultra 
vires. ( Zia-ul-Hasan and Hamilton, //.) Sri 
Krishen v. Jamna Narain. 173 I.C. 980=10 
R.O. 248=1938 O.L.R. 154=1938 O.A. 240= 
1938 O.W.N. 348=A.I.R. 1938 Oudh 103. 

-—S. 151—Inherent powers—Power to act 

ex debito justitiae in order that real justice may be 
done. See C. . P. Code, O. 9, R. 9—“Sufficient 

?99 US (S B 4 )° Born - L - R - 238=A.I.R. 1938 Bom. 

7 - S. 151— Inherent powers — Power to set 
aside wrong or illegal order—If limited to cases 
°I f rc jjfd or deception practised on Court. 

A Court has always got an inherent power to 
vacate or set aside an order made by it when it 
is brought to its notice that the order is one which 
is null and void and should never have been made, 
its power to so rescind or vacate such an order 
is not limited to cases of fraud or deception prac- 
tised up ° n the Court. ( Davis, J.C. and Lobo, J.) 

32 SLR AS 2 lf° UMAL V ' Sadhumal Dolumal 

™Srfr'dlfs l ~ Inherent f° wers - Reca l‘i«g of in- 

A Court has inherent jurisdiction to re-call and 

™ A* T a ld ord ?T s - Uqbal Ahmad and AIL 

s (°&d{'\ ,, C “* MP * P™ Asa Devi. I.L.R. 
(1938) All. 71 = 172 I.C. 956=10 RA 441 — 

J . 937 R *D. 577=1938 A.L.R. 53=1937 A.W R 
933—1937 A.L.J. 945=A.I.R. 1938 All. 8 . 

- - S ; I 5 i —Inherent power—Re-calling of 

Ztf'j- P r ssed P C ourt-Order passed within 
jurisdiction and not illegal—Facts rendering order 

rw, K« trr . eB tf ar n0t brought to notice of 

nPZ~ Eff l e i P T er *? re ~ calt order P as * e <l 

under mistake or by inadvertence—Bihar Tenancy 
Act, Ss. 26 -M and 174. 

. Petitioners purchased a certain holdings belong¬ 
ing to their judgment debtors at a sale in execu¬ 
tion of a mortgage sale on 20th May, 1935 The 
sale was confirmed on 29th June, 1935. In the 

T’ h ° W 7f' on . J une » 1935 > the new 

tiin F f Al ?? n u e !P ACt Came int ° 0 P era ~ 

tl / >:n »i?’ 26 ~Y of which Act provided that a sale 
should not be confirmed unless the auction pur¬ 
chasers filed a certain notice and deposited in 

of the a hn?H- am S S?- f ° r payment to the landlord 
of the holding. This was not done by the pur- 

chaser and the Court confirmed the sale without 

probably noticing S. 26-M of the Act. On 24th 

? r e ii te ? lber ' 1936 ’ , th . e respondent obtained a de¬ 
cree for rent and brought the same holding to 

On 6 12th r * himself on 17th March, 1937. 
On 12th Apnl 19 37, the petitioners applied under 

* 07 3 * a 6 1erin ff to make a deposit and 

3rd April, 1937, this was accepted by the 
Lourt and the sale set aside by the Court, though 
ex parte. The landlord respondent then moved 
the Court on 14th May, 1937, under S. 151, C. P. 
Code, to re-call the order of 23rd April, 1937, set¬ 
ting aside the sale under his rent decree on the 
ground that the petitioners had no locus standi 
to apply to set aside his sale as they had not 
deposited the landlord’s fee at the time of their 
application under S. 174 of the Bihar Tenancy 
Act. The Court thereupon re-called the order 
setting aside the sale allowing the application of 
the landlord-respondent. 


I 4°7 


1408 


QUINQUENNIAL DIGEST, 1936—1940 


C. P. CODE (1908), S. 151. 

Held, in revision, (1) that the order setting 
the sale passed on 23rd April, 1937, was one 
which it had jurisdiction to pass though the Court 
may have taken an erroneous view of the law, or 
not followed the correct procedure in having pro¬ 
ceeded ex parte ; (2) that the order being within 
jurisdiction, the Court could not re-call it, and 
the remedy of the respondent, if aggrieved, was 
by way of appeal or revision and not by applying 
under S. 151, C. P. Code; (3) that there having 
been no application to set aside the sale of 1935, 
the Court was bound to confirm the sale under 
O. 21, R. 92, C. P. Code; and the order of con¬ 
firmation was perfectly legal and within jurisdic¬ 
tion in spite of the enactment of S. 26-M of the 
Bihar Tenancy Amendment Act, which was not 
brought to the notice of the Court; (4) that the 
non-compliance with S. 174, i.e., nofi-deposit of 
fees at the application on 12th April, 1937, did not 
make the order setting aside the sale without 
jurisdiction, when that fact was not brought to 
the notice of the Court; and (5) that therefore 
the order under S. 251, re-calling the order setting 
aside the sale was wrong and without jurisdic¬ 
tion and must be set aside. ( Manohar Loll, J.) 
Ram Kishun Lal v. Manzurul Hoque. 180 
I.C. 304=11 R.P. 483=5 B.R. 379=1938 P.W. 
N. 192=A.I.R. 1938 Pat. 593. 

-S. 151—Inherent power—Reference in 

pending suit to arbitration—Order that if award 
not filed by particular date trial must go on that 
day—Award not filed in time—Decree ex parte — 
Setting aside—Procedure—Proper remedy—Ap- 
lication under O. 9, R. 13—If proper. See C. P. 
Code, Sch. II, para. 8. 71 M.L.J. 648. 

-S. 151—Inherent powers—Refund of 

Court-fee—Plaint rejected for non-payment of 
proper Court-fee—Refund of Court-fee origi¬ 
nally paid—Power of Court. See Court-fees — 
Refund. 1937 A.W.R. 389=1937 A.L.J. 481. 

-S. 151 —Inherent pozvers — Restitution — 

Duty of Court—Other remedy open—If bar to 
restitution under inherent powers—Property 
zvri ngly taken azvay in execution against another 
under erroneous order—Duty to take restitution 
on establishment of title. 

Where property has been taken away from a 
third party under an erroneous order of the Court, 
and that party has subsequently established by a 
suit that the property belongs to him, and not to 
the judgment-debtor in execution of a decree 
against whom the property was so taken, the Court 
must use its inherent powers to restitute to such 
innocent party his property of which he has been 
deprived by the erroneous order of the Court. 
The fact that a suit is maintainable at the in¬ 
stance of that party is no ground for refusing 
redress under S. 151 when the wrong has been 
done under the order of the Court. ( Khaja 
Mohammad Noor, J.) Rameshwar Lal Jhun- 
jhunwala v. Mst. Subdi. 180 I.C. 326=11 R. 
P. 498=5 B.R. 467=19 Pat.L.T. 119=A.I.R. 
1938 Pat. 468. 

- S. 151—Inherent powers—Restitution— 

Powers of Court—Execution sale—Property sub¬ 
sequently held to be third person’s in separate 
suit—Restitution to purchaser of purchase money. 
See C. P. Code, Ss. 144 and 151. 19 Pat.L.T. 
111 . 
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- S. 151 —Inherent powers—Restoration of 

case dismissed for default—Grounds. See C P 
Code, O. 9, R. 9. 40 Bom.L.R. 238. 

-S. 151 — Inherent powers — Review—Power 

of Subordinate Judge to review order of prede¬ 
cessor — O. 47 and S. 151— Construction. 

S. 151, C. P. Code, is not intended to constitute 
one Subordinate Judge an appellate authority over 
his predecessor of like jurisdiction as himself. 
If one Judge reviews the order of another, he 
cannot escape the provisions of O. 47, C. P. Code, 
by placing his order under S. 151. Both S. 151 
and O. 47 are to be construed strictly and are not 
intended to be used to allow one Judge to sit in 
appeal on orders of his predecessor exercising 
an equal jurisdiction with his own. (Davis, J.C. 
and Weston, J.) Mir Haji Ghulam Shah v. 
Khanchand. I.L.R. (1939) Kar. 330=182 I.C. 
154=11 R.S. 250=A.I.R. 1939 Sind 137. 

- S. 151 —Inherent pozvers—Security for 

costs—Revision application to High Court—Secu¬ 
rity for costs—Order for—Power to make—Civil 
Procedure Code, O. 25, R. 1 and O. 41, R. 10. 

There is no provision in the C. P. Code or in 
the Provincial Insolvency Act which specifically 
empowers the High Court in rcvisional applica¬ 
tions under S. 115, C. P. Code, or S. 75 of the 
Provincial Insolvency Act to pass an order calling 
on the applicant to furnish security for costs. 
But under S. 151, C. P. Code, it is competent to 
the High Court to make such an order as is con¬ 
templated by O. 25, R. 1 , or O. 41, R. 10, C. P. 
Code. (Rangnckar, J.) Hiralal Ramsukh v. 
Monghibai. I.L.R. (1938) Bom. 743=178 I.C. 
774=11 R.B. 191=40 Bom.L.R. 1025=A.I.R. 
1938 Bom. 510. 

-S. 151 — Inherent pozvers — When to be 

exercised. 

The powers of S. 151 have to be exercised spa¬ 
ringly. Where there is specific provision of law, 
or a specific procedure provided by law, which 
has not been followed by a party, or of which 
advantage has not been taken by a party, the 
Court would certainly hesitate before exercising 
its inherent jurisdiction under S. 151. (Rangne- 
kar, J.) Hiralal Ramsukh v. Monghibai. I. 

L. R. (1938) Bom. 743=178 I.C. 774=11 R.B. 
191=40 Bom.L.R. 1025=A.I.R. 1938 Bom. 510. 

Injunction. 

--S. 151— Injunction—If the section can be 

invoked to add to the pozvers conferred by O. 39. 

Whatever may be said as to the power of the 
High Court to issue injunction for purposes other 
than those mentioned in O. 39, and to punish dis¬ 
obedience thereof in exercise of its own inherent 
power as a Court of record, the power of the Sub¬ 
ordinate Courts must be found within the four 
corners of the Code and it seems to be too much 
to suggest that when the Code has expressly dealt 
with injunction in O. 39, S. 151 can be invoked 
to add to the powers conferred. (Varadachariar, 
J.). Murugesa Mudali v. Angamuthu Mudali. 
176 I.C. 688=11 R.M. 149=46 L.W. 956=1937 

M. W.N. 1229=A.I.R. 1938 Mad. 190=(1937) 
2 M.L.J. 888. 

-S. 151— Injunction — Inherent pozver. 

The petitioner applied under O. 41, R. 5, C. P. 
Code, praying to issue order preventing the order 
of the Judicial Commissioner from taking effect 
during the pendency of the appeal, O. 41, R. 5 and 
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also O. 39, R. 2, C. P. Code, were not applicable. 
The only alternative was whether S. 151 could 
he invoked. 

Held, that the applicant did not come to Court 
■with clean hands and no equitable relief could be 
granted to him ~by way of injunction. (Agha 
Haidar, J.) Jeswant Singh v. Shiromani Gur- 

DWARAS PRABANDHAK COMMITTEE. 164 I.C. 16 

t=:9 R.L. 106=A.I.R. 1936 Lah. 567. 

-S. • 151— Insolvency Court—Inherent 

powers to rectify omissions. See Provincial 
Insolvency Act, 5s. 37 and 43 ( 1 ). 40 C.W.N. 
1229. 

Jurisdiction. 

-S. 151 — Jurisdiction—Absence of—Order 

of Subordinate Judge reviewing predecessor’s 
order on ground of error of law—Revision—In¬ 
terference. 

Where a Subordinate Judge usurps an appel¬ 
late jurisdiction which he does not possess and 
reviews an order made by his predecessor on the 
ground of an error of law, the order reviewing 
the predecessor’s order is one without jurisdic¬ 
tion and is liable to be set aside in revision by the 
High Court. The fact that the order is made 
■under S. 151, C. P. Code, make no difference. 
'(Davis, J.C. and Weston, J.) Mir Haji Ghu- 
xam Shah v. Khanchand. I.L.R. (1939) Kar. 
330=182 I.C. 154=11 R.S. 250=A.I.R. 1939 
'Sind 137. 

Limitation. 
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inherent powers of the Court to obtain that re- 
™ ec £- Hence where a P art -v has not applied under 
I 21 Rr. 89, 90 or 91 it is not open to him to 
seek the inherent power of the Court to set aside 
the sale. (Mya Bu and Mackney, JJ.) Aru-' 

! C 1 H A TTI ;\ R ^ Ramanathan Chettiar. 

179 I.C. 162=11 R.R. 301=A.I.R. 1938 Rang. 


-S. 151 —Limitation—Excusing delay in 

filing application for restoration of appeal dis¬ 
missed for default—Powers. See C. P. Code, O. 
41, R. 19 and S. 151. 1938 A.M.L.J. 124. 

- S. 151 — Mistake—Rectification of — In¬ 
herent power of Court. 

Where rights of third parties have not inter¬ 
vened, it is not only in the power, but it is the duty 
of the Court to relieve a party of the injury done 
to him by it, by reason of its mistakes and de¬ 
faults or mistakes or defaults of its officers in¬ 
advertently committed. ( R.C. Mitter, J.) GadAt- 
dhar Sarkhal v. Gopal Chandra Das. 63 Cal. 
1079=166 I.C. 641—9 R.C. 570=40 C.W.N. 
«80=A.I.R. 1936 Cal. 343. 

Order under. 


-S. 151 —Order under — Appealibility — 

Order passed on appeal — Revision. 

As there is no specific provision in the Code of 
Civil Procedure for an appeal against an order 
passed under S. 151, no appeal lies from such an 
•order and therefore the order of an appellate 
Court passed on appeal from such order is passed 
without jurisdiction. And where such an order 
has been passed without jurisdiction a further 
appeal or a revision application can be entertain¬ 
ed to set aside the order which has been passed 
without jurisdiction. ( Almond, J.C.) Kanshi 

Ram v. Gobind Ram. 178 I.C. 776=11 R. Pesh. 
58=A.I.R. 1938 Pesh. 81. 

Other remedy. 

——S. 151 —Other remedy not availed of — In¬ 
herent power—Resort to — Permissibility. 

When there are specific provisions in the Code 
for the remedy which a party seeks, it is not open 
to him, after his failure to adopt those remedies, 
within the period allowed by law; to appeal to the 

Q.. D .—89 


“ ~ S - ? 5 1 —Other' re m cdy open—Ex ecu tion 

struck off m full satisfaction — Aggrieved party 
not appealing—If can later on apply under S. 151. 

Where certain orders were passed on an execu¬ 
tion application and it was finally struck off in full 
satisfaction, the orders passed were under S. 47, 
C. P. Code and hence appealable. If the party 
aggrieved by those orders fails to pursue the 
remedy by way of appeal, that party could not 
invoke the inherent powers of the Court under 
o. lol later on. ( Mulla, J.) Mohammad Ta- 
har v Intizar Fatima. 180 I.C. 960=11 RA 

?o 4 4 2 rii 3 !. R A -Sif2 733=1938 A - L -' j: 

S. 151— -Restitution—Other remedy open — 
hxe rcise of inherent powers—If justified. 

When the law of the land has provided ample 
remedies—statutory and otherwise—for the re- 

c ress of a wrong suffered by a party owing to 

mit^TK UC .V° f ^ 1,S °PP° nent or the mistakes com- 
mitted by the Court, a party is not entitled to in- 

voke, an d the C<purt ought not to exercise, the 

/ ^ slrv UnSdl n 10n ° f the Court (Rangnekar, 
TP 8 n^Q P T~> 2 H0 ™ APP v * Ramlingappa. 168 

R 1937 Bom ?73 ° 39 BomX - R ' 112 = A I - 


°^^erference 

An order which can be set aside in appeal can- 
not be set aside under the inherent power of the 
Court. (Nasun Alt and R. C. Mitter, JJ.) Ab- 

r BBA l P Tn / AzIzar Rahman Mea. 

172 I.C. 682—10 R.C. 406=67 C.L. T 129—41 

C.W.N. 893=A.I.R. 1937 Cal. 425. - 4 

-S. 151— Other remedy open—Order by 
execution Court—Inherent powers—Resort to — 

Permissibility. 

An order by the execution Court under S. 47, 
U F Code is an appealable order. The execu¬ 
tion Court has no jurisdiction to set aside that 
order except perhaps on an application for review. 
It cannot do so under S. 151, especially when the 
order !s °pen to appeal. (Jai Lai, J.) Lehna 
Singh v . Mst. Jassi. 38 P.L.R. 331. 

— —S. 151 —Other remedy open—Order of 
sale in contravention of Punjab Land Alienation 

aside sale ^ ^° ZVer °f exec uting Court to set 

It is well established that recourse to inherent 
powers is not justifiable when another remedy is 
provided by law, for setting aside an illegal order. 

1 he Punjab Alienation of Land Act itself pro¬ 
vides for such a remedy in an application by the 
Deputy Commissioner to set aside any order 
passed in contravention of the Act by a civil 
Court. The executing Court therefore is not 
justified in resorting to inherent jurisdiction 
under S. 151, C. P. Code, to set aside the sale 
which has been confirmed. ( Bhide, /.)'Budh 
Singh v . Dittu. 175 I.C. 319=10 R.L. 701= 
39 P.L.R. 710=A.I.R. 1937 Lah. 416. 
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-S. 151— Other remedy open—Resort to in¬ 
herent jurisd iction — Permissibility. 

The party cannot invoke the special powers 
under S. 151, C. P. Code, when there is a legal 
remedy open to him. ( Beckett, J.) Harchand 
Singh v. Salekh Chand. 38 P.L.R. 373. 

Powers of High Court. 

-S. 151— Powers of High Court under — 

Stay of connected suits. 

The High Court has ample jurisdiction under 
S. 151, C. P. Code, to stay the proceedings in 
connected suits. ( RougJiton, F.C.) Seth Bal- 
krishna v. Goverdiianlal. 1938 N.L.J. 120. 
-S. 151— Powers under — Orders in contra¬ 
vention of S. 7 (1) (a) of U. P. Encumbered 
Estates Act—If can be set aside. 

Where a delivery of possession has been 
made in contravention of S. 7 (1) (a) 

of the United Provinces Encumbered Es¬ 
tates Act, though an application for restitution 
may not come under S. 144, yet it can be set aside 
under S. 151, C. P. Code. ( Zia-ul-Hasan and 
Yorke, JJ .) Sheo Nath v. Madan Mohan Lal. 
177 I.C. 543=11 R.O. 50 = 1938 R.D. 765=1938 
A.W.R. (C.C.) 119=1938 O.W.N. 911 = 1938 
O.L.R. 422=1938 O.A. 684=A.I.R. 1938 Oudh 
221 . 

-S. 151—Refund—Court-fee. See S. 151, 

Court-fees. 

-S. 151— Refund — Lessee paying to lessor's 

decree-holder—Lease failing—Right of lessee to 
refund. 

Where the lessee pays money to decree-holders 
of the lessor on the basis of a lease which is 
subsequently set aside and through no fault of 
his, the lessee has a right to get a refund of the 
money from the person to whom he paid the 
money. ( Jai Lal, J.) Maghi Mal v. Ganpat 
Rat. 163 I.C. 121=8 R.L. 1010=38 P.L.R. 717 
=A.I.R. 1936 Lah. 212. 

Remand. 

-S. 151— Remand—Inherent poivers — Deci¬ 
sion by trial Court on 7nerits and on preliminary 
point—O. 41, R. 23. 

Where the trial Court has decided the case on 
the merits as well'as on the preliminary point, the 
appellate Court cannot remand the case under O. 
41, R. 23. If the case is remanded the remand is 
not under O. 41, R. 23, but under the inherent 
powers of Court under S. 151. (Wort, J .) Go- 
bardhan Mahton v. Sita Ram Singh. 164 I. 
C. 1085=9 R.P. 149=1936 P.W.N. 233=A.I.R. 
1936 Pat. 491. 

-S. 151—Remand—Power of High Court 

in revision to remand. See C. P. Code, S. 107. 
A.I.R. 1936 Nag. 140. 

-S. 151—Remand—Power to—Resort to in¬ 
herent power, when not justified. See C. P. 
Code, O. 41, R. 23 and S. 151— Inherent Power. 

1940 N.L.J. 350. 

-S. 151— Remand order under S. 151— Ap¬ 
peal. 

Where the appellate Court remands the case to 
be begun as de novo, the remand is under S. 151 
and not under O. 41, R. 23 and no appeal lies 
from such order of remand. (Wort, J.) Go- 
bardhan Mahton v. Sita Ram Singh. 164 I.C. 
1085=9 R.P. 149=1936 P.W.N. 233=A.I.R. 
1936 Pat. 491. 
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-S. 151 —Remand wider inherent power — 

Appeal. 

The C. P. Code makes no provision for an ap¬ 
peal where a suit has been remanded under the 
inherent powers of the Court and hence no ap¬ 
peal can lie in such a case. (Davies.) Hazari 
v. Partaba. 1939 A. M.L.J. 110. 

Restitution. 

-S. 151—Restitution—Case not falling un¬ 
der S. 144—Relief under inherent powers. See 
C. P. Code, Ss. 144, 151 and 47. A.I.R. 1939 
Nag. 101. 

-S. 151—Restitution—Court-fee in pauper 

suit—Payment by defendant under order of Court 
—Order reversed on appeal—Restitution—Award 
of interest—Power of Court—Discretion to re¬ 
fuse. See C. P. Code, S. 144. (1937) 1 M.L.J. 

21. 

-S. 151—Restitution—Inherent powers of 

—Absence of reversal or variation of decree. See 
C. P. Code, Ss. 144 and 151. A.I.R. 1937 Nag. 
151. 

-S. 151—Restitution—Inherent powers— 

Powers of Court to award mesne profits. See 
C. P. Code, Ss. 144 and 151. A.I.R. 1937 Mad. 
694. 

-S. 151—Restitution—Inherent powers. See 

C. P. Code, Ss. 144 and 151. 43 L.W. 773=A. 
I.R. 1936 Mad. 636. 

-Ss. 151, 144 and 47— Restitution — Order 

con finning sale set aside—Application by auction- 
purchaser for compensation for improvements. 

The order of the executing Court confirming a 
sale which is set aside on appeal docs not amount 
to a decree and therefore an application by auc¬ 
tion-purchaser for improvements payable in con¬ 
sequence of that order cannot be said to fall 
within the purview of S. 144 as that section con¬ 
templates restitution where a decree has been 
varied or reversed. Nor does the application fall 
under S. 47 as the question of improvements is 
one between the auction-purchaser and judgment- 
debtor and does not relate to the execution, satis¬ 
faction or discharge of the decree as such. The 
application can therefore fall only under S. 151. 
The question of improvements by auction-pur¬ 
chaser is a question incidental to and consequen¬ 
tial on the setting aside of the sale. The exe¬ 
cuting Court under S. 151 has jurisdiction to go 
into the question of improvements. The judg¬ 
ment-debtor cannot be allowed to retain the bene¬ 
fit of the improvements made bona fide by the 
auction-purchaser without paying for them. The 
case therefore is a fit one for the exercise of the 
inherent powers of the Court under S. 151. (Tck 
Chand and Abdul Rashid, JJ.) A. R. Dawar v. 
Ganesh Datta. A.I.R. 1940 Lah. 59. 

-S. 151— Restitution — Order holding surety 

liable for payment — Reversal—Application by 
surety for restitution—Inherent poivcr of Court . 

A surety who is a party to an order holding 
him liable for payment to the decree-holder can, 
on reversal of that order on appeal, apply to the 
Court for restitution under the inherent jurisdic¬ 
tion of the Court, apart from S. 144, C. P. Code. 
(Dalip Smgh, J.) Mukat Behari Lal Tej Pal 
v. Dina Nath. 179 I.C. 336=11 R.L. 552=40 
P.L.R. 289=A.I.R. 1938 Lah. 833. 
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-S. 151^Restitution—Powers of Court- 


Money paid to wrong party—Duty to make res¬ 
titution. A.I.R. 1937 Mad. 95. 

Restoration. 

-S. 151 — Restoration—Application under 


90— Dismissal 

power of Court. 

Although it is true that S. 141 does not apply 
to proceedings in execution of decrees, and 
therefore O. 9, Rr. 4 and 9 are inapplicable, 
the Court has inherent power under S. 151, 
C.P. Code, to restore an application in execu¬ 
tion proceedings which has been dismissed for 
default, notwithstanding the fact that the appli¬ 
cant had an alternative remedy open. The judg¬ 
ment-debtor, a purdanashin lady, filed an objec¬ 
tion petition under O. 21, R. 90 for setting aside 
sale. When her application was called out for 
hearing neither she nor her pleader was present. 
Consequently her application was dismissed and 
order confirming the sale was passed. A few 
minutes after the order was passed, judgment- 
debtor’s pleader appeared and presented an ap¬ 
plication under O. 9, Rr. 4 and 9 and Ss. 141 and 
151 for setting aside the order. The Court did 
not apply its mind to the merits of the application 
for restoration but dismissed it in limine on the 
technical ground that no such application lay after 
the sale was confirmed. 

Held, that the order of the Court dismissing the 
application for restoration was wrong as in the 
peculiar circumstances of the case the order dis¬ 
missing the objection petition for default should 
have been set aside and the objection petition 
heard on merits. ( Tek Chand, J .) Aciiarji 
Bibi v. Swami Shesh Sahai. 41 P.L.R. 544 
=A.I.R. 1939 Lah. 223. 

•S. 151 — Restoration—Inherent power of 


Court—Execution application consigned to record 
for default—Fresh application barred by time. 

The Courts have no inherent jurisdiction under 
S. 151 to restore an application for execution 
consigned to record room on account of default 
of appearance on the part of the decree-holder, 
merely on the ground that a fresh application is 
noc competent on account of 12 years having 
elapsed since the decree was passed. A.I.R. 
1926 Mad. 980 and 5 P.L.J. 208, Foil.; A.I.R. 
1921 Lah. 67 and A.I.R. 1928 Oudh 478, Not 
Folld. ( Middleton, J.C. and Mir Ahmad, A.J. 
C.) Abdullah Khan v. Hari Chand-Daulat 
Ram. 165 I.C. 268=9 R. Pesh. 45=A.I.R. 
1936 Pesh. 191. 

-S. 151' —Restoration — Order dismissing 

for default petition of compromise. 

Where a petition for recording a compromise 
presented by a party to a suit is dismissed owing 
to the absence of the petitioner on the date of 
hearing of the petition, his proper remedy is by 
way of an application under S. 151, C.P. Code, 
to have the order of dismissal set aside. It is 
doubtful whether an appeal lies against the order 
under O. 43, R. 1 (ra), C.P. Code. ( Derby¬ 
shire, C.J. and Nasim Ali, J.) Sura j mall Ke¬ 
shan v. R. A. Wood. 43 C.W.N. 1113. 

S. 151 and O. 7, R. 13 — Restoration — 
Powers of—Rejection of plaint under O. 7, R. 13. 

Though a plaint is rejected under O. 7, R. 13, 


C. P. CODE (1908), S. 151. 

a Judge has jurisdiction under S. 151, C.P. Code,: 
to restore the suit. ( Allsop, J.) Anant Pra¬ 
sad Singh v. Chunnu Tewari. 183 I.C 426 

=12 R.A. 132=1939 A.L.J. 335=1939 A.W. 
R. (H.C.) 325=A.I.R. 1939 All. 452. 

——- S. 151— Restoration—Suit dismissed for 
default on date fixed for filing objections to Com¬ 
missioner's report. 

A Court has inherent jurisdiction to restore a 
suit, which has been dismissed in default owin°- 
to a mistake of the Court itself. Where the lower 
Court dismissed a suit in default on the plaintiff’s 
absence on that date, which had been fixed merely 
for filing objections against the report of the 
Commissioner appointed in pursuance of the pre- 
hminarj' decree. 

Held, that the suit should be restored. AIR 
1928 Lah. 534 and 6 I.C. 208, Appl. (Tek Chand, 
J.) Dhanpat Rai v. Badri Dass. 166 I.C. 102 
=9 R.L. 337—A.I.R. 1936 Lah. 759. 

Review. 

7 -S. 151—Review—Inherent power—Ad¬ 

justment of decree in favour of minor by next 
friend without sanction of Court—Remedy of 
minor—Review—Power of Court. See C.P. 

CoDE ' o- 4 7;. A ^ 1 ?- 19 „ 36 . Pat -, 506. 

S. 151 Review — Order due to inadver¬ 
tence—Power of Court. 

Where in an execution case the Court had al- 
I lowed the auction-purchased to withdraw the 
j deposit made by him on furnishing a security 
i tor re-depositing it when asked to do so and a 
surety bond was accordingly executed, and the 
Court having asked the purchaser to deposit the 
amount made an order that if the amount was 
not deposited within certain period the property 
be resold and short-fall be recovered from him 
1 ’but on the next date on becoming aware of the 
surety bond the Court reviewed and modified its 
'order and directed the surety to pay the amount. 

Held, that the Court had an inherent power 
to review its previous order as the error was 
patent on the face of the record and the previous 
order was made by the Court suo motu through 
oversight. ( Bhide, J.) Mohammad ILvmzan 

v. Mt. Khadija Sultan Begum. 181 I.C 429 
= 834=40 P.L.R. 755=A.I.R. 1938 

Can. 472. 

“ 5* 1311 — Review—Order obtained by practi - 

smej fraud upon Court—Pozver to vacate 

Where an order permitting withdrawal of the 
suit was obtained by practising fraud upon the 
Court by a defendant acting in collusion with a 
minor plaintiff s next friend and the Court subse¬ 
quently vacated its order. 

_ Held, that the Court had power under S. 151, 

1 Cod 5’ v . a ? a ^ e an order obtained by mis¬ 
leading and practising fraud upon Court and hence 

the order of the Court vacating its previous order 
was right. {Davis, J.C. arid Mehta, A.J.C.) 
Mohanlal Tejmal v. Sh. Khushalibai. 31 S. 
L.R. 32=169 I.C. 918=10 R.S. 28=A.I.R. 
1937 Sind 101. 

---S. 151— Review—Power of Court—Order 

fixing Court-fees -— Court-Fees Act, S. 12. 

Although S. 12 of the Court-Fees Act lays down 
that the decision of the trial Court on the amount 
of fees chargeable on a plaint is final as between 
the parties to the suit subject to the provisions 
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of the second part of that section, that does not 
prevent the trial Court from reviewing its order 
fixing Court-fees, a power which is granted to it 
by S. 151, C.P.Code: Where, therefore, the 
Court reopens and takes up the question of appro¬ 
priate Court-fees for a second time, it does not 
amount to material irregularity. ( Middleton, 
J C .) Shiv Sahai v. Devi Sahai. 166 I.C. 
178 (1)—9 R. Pesh. 59=A.I.R. 1936 Pesh. 
213. 

—- Ss. 151 and 115 — Revision—Order refu¬ 

sing to amend decree—Pozver of High Court to 
interfere. 

Even if upon a strict construction of S. 115, 
C.P. Code, the High Court is precluded from 
interfering in revision with an order of a lower 
Court refusing to amend a decree, it is still open 
to it to interfere under S. 151, C.P. Code. 1935 
O.W.N. 968, Rel. on. ( Naiuivutty and Zia-ul- 
Hasan, JJ.) Uma Shankar v. Murari Das. 
13 Luck. 186=167 I.C. 586=9 R.O. 391 = 
1937 O.L.R. 125=1937 O.W.N. 268=A.I. 
R. 1937 Oudh 246. 

Scope. 

- S. 151 — Scope. 

It is a mistake to suppose that S. 151 confers 
any special jurisdiction on Civil Courts. It is 
merely a saving clause which saves inherent power 
of the Court which may exist independently of 
that section from being limited by the provisions 
of the Code. ( Sulaiman, C.J. and Bennet, J .) 
GeNDA MaL V. SlJKHADAjRSHAN LAL. 164 I.C. 
200=9 R. A 125=1936 A.L.J. 736=1936 A.W, 
R. 531=1936 A.L.R. 713=A.I.R. 1936 All. 
555. 

- S. 151 —Scope—Administration suit—De¬ 
cree—Power of Court to pass appropriate order. 
See C.P. Code, O. 20, R. 13. 1938 M.W.N. 

1127. 

- -S. 151 — Scope of — ‘Ends of justice’ or 

*abuse of the process of the Court’ — Construc¬ 
tion. 

Per Blagdcn, J .—S. 151 does not empower the 
Court to make any order which the particular 
individuals who at a given moment happen to 
compose it think just or calculated to prevent an 
abuse of its process. The words “ends of jus¬ 
tice ” and “abuse of the process of the Court”, 
must, in fact, be construed with due regard to 
the rest of the provisions of the Code, the sec¬ 
tion being really intended to prevent the Courts 
being rendered impotent by any omission in the 
Code. The section empowers the Court to make 
“necessary orders”, and no other orders. (Ro¬ 
berts, C.J. Dunkley ond Blagdcn, JJ.) U Aung 
Gyi v . Government of Burma. 1940 Rang. 
L.R. 512=189 I.C. 338=A.I.R. 1940 Rang. 
162 (F.B.). * 

--- Ss. 151 and 154 — Scope—Pozvcr to z’acatc 

prior order made by Court—Interests of justice. 

It is perfectly competent to a Court to vacate 
its own prior order. The provisions of Ss. 151 
and 154, C.P. Code, are wide enough to allow 
this being done. Where the Court feels that it 
is necessary in the interests of justice to vacate a 
previous order made by it, it can do so, and sucli 
an order vacating a prior wrong order cannot be 
said to be improper or without jurisdiction. 
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(Macklin and Sen, JJ.) Hasan v. Isap I.L.R. 
(1939) Bom. 27=180 I.C. 784=11 R.B. 311 = 

40 Bom.L.R. 1180=A.I.R. 1939 Bom. 51. 

-S. 151—Scope of—Powers under, when to 

be exercised. See U. P. Encumbered Estates 
Act. S. 6 . 1938 R.D. 365. 

-Ss. 151 and 152— Scope and applicability. 

Ss. 151 and 152, C.P. Code, cannot apply to 
a case where there is no accidental slip or error or 
omission on the part of the Court oi' there is 
no accidental slip, error or omission or slip in 
the plaint which intended one thing and owing to 
an accidental slip stated another, but the parties 
were labouring under a mistake at the time of the 
decree and the mistake was embodied in the de¬ 
cree. ( Dalip Singh, J.) Abdul Sattar v. 
Fazal-ul-Rahman. 181 I.C. 28=11 R.L. 765 
=40 P.L.R. 100=A.I.R. 1938 Lah. 331. 

-—S. 151— Scope of inherent jurisdiction — 

Application to set aside execution sale under 
S. 151— If maintainable. 

S. 151 of the C.P. Code does not confer an 
unlimited jurisdiction on the Courts to do what 
they please and further when another remedy 
was or is open to a party, he has no right to in¬ 
voke the inherent jurisdiction of the Court. An 
application under S. 151 by a decree-holder pur¬ 
chaser to set aside the sale in execution of the 
materials of a house only, is incompetent where 
the decree-holder had submitted to the sale and 
had acquiesced in it and had allowed his other 
remedies to be barred by time. ( Bennet and Vcr- 
ma. JJ.) Rahmat Bebi v. Chandu Lal. 1939 
A.W . R. (H.C.) 365=1939 A.L.J. 398=A.I. 
R. 1939 All. 497. 

--— S. 151 — Scope and object of — If justifies 

ignoring or overriding express proznsion of lazv. 

S. 151, C.P. Code, was not intended to permit 
the Court to ignore or override the provisions 
of the C.P. Code, nor was it intended to oust 
the provision of the law. It was intended merely 
to supplement the provisions of the Code and to 
provide a means of serving justice when the law 
provided none. It was intended to override the 
plain and express enactment of the law. . (Davis, 
J.C. and Weston, J.) Mir Haji Ghulam Shah 

Khanchand. I.L.R. (1939) Kar. 330=182 
I.C. 154=11 R.S. 250=A.I.R. 1939 Sind 
137. 

-S. 151— Stay—Stay of suit—High Court’s 

pozeers. 

A mining lease was granted in respect of certain 
land, the lessee covenanting to start the develop¬ 
ment of the prospective coal mine as soon as pos¬ 
sible after the commencement of the lease. The 
lessee having failed to do so, the lessor brought 
a suit against him for damages for breach of the 
covenant. The lessee applied for stay of the 
suit pending the disposal of another suit institut¬ 
ed by the Secretary of State against the lessor 
and the lessee, claiming a declaration that the 
lessor had no right to the minerals in the land 
and that the lessee had not acquired any title to 
them. The trial Court declined to stay the suit 
and the High Court's inherent powers to stay 
the procedings were invoked. 

Held, that under the circumstances it was desi¬ 
rable that the lessor's suit against the lessee 
should be stayed on proper terms pending the 
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suit by the Secretary of State. ( Agarwala and 
Rowland, JJ.) Bengal Coal Co., Ltd. v. Brij- 
deo Narayan Singh. 163 I.C. 895=9 R.P. 49 
=A.I.R. 1936 Pat. 408. 

Stay of execution. 

S. 151— Stay of execution—Case not com¬ 


ing under O. 45, R. 13 —Inherent powers. 

It is open to the High Court to exercise its 
powers under S. 151 and stay the execution of 
the decree, although the matter may not be 
strictly within the terms of O. 45, R. 13. Defen¬ 
dant appealed against a decree passed against him 
and also applied for stay of execution of the' 
decree. The application for stay was dismissed 
and leave to appeal to the Privy Council was also 
refused. In the meantime, plaintiff applied for 
execution of the decree and it was fixed on 7th 
January, 1939, for final orders. Defendant had 
taken steps to file an application to the Privy 
Council for special leave to appeal and for stay 
of execution. . But, it was not physically possi¬ 
ble for the defendant to file his application be¬ 
fore 16th January, 1939. He therefore filed an 
application to the High Court to make an order 
directing stay of execution until his application 
for special leave was filed and orders thereon 
obtained. 4 

Held, that in the circumstances of the case the 
High Court should stay the execution under its 
inherent powers. (S. K. Ghose and B. K. 
Mukerjea, 77.) Jewan Ram Gangaram & Co. v. 
Commissioners for Port of of Calcutta. 183 
I.C. 565=12 R.C. 168=A.I.R. 1939 Cal. 308, 

Stay of suit. 

•S. 151 —Stay of suit. 


^ * • 

S. 151, C.P. Code, cannot be invoked to stay 
a suit which cannot be legally stayed under S. 10, 
C.P. Code, (Din Mahomed, J.) Lakshmi Insu¬ 
rance Co., Ltd. v. B.K. Kaula. A.I.R. 1940 
Lah. 85. 

- S. 15b —Stay of suit—Application for — 

Plea of jurisdiction involving difficult questions — 
If can he dealt with. 

A plea as to the jurisdiction of a Court to 
entertain a suit involving questions of difficulty 
and importance should not be dealt with by an 
application for stay of the suit. It may be set 
down as a preliminary question of law for deter¬ 
mination. when the suit comes on for trial. 
(Derbyshire, C.J. and Lort Williams, J .) Abdul 
Shakoor v. Ebrahim Shakoor. I.L.R. (1940) 
1 Cal. 497=44 C.W.N. 460. 

-S. 151 —Stay of suit—Balance of conveni¬ 
ence. 

In order to justify a stay of a suit it is, as a 
rule, necessary that something more should exist 
than a mere balance of convenience in favour of 
proceeding in some other place. It must be prov¬ 
ed to the satisfaction of the Court that either 
the expense or the difficulties of trial of the suit 
in the place in which it is brought are so great 
for the litigant applying for stay as to result in 
injustice being done. (Sen, 7.) Ali Mahomed 
Ebrahim Shakoor v. Adam Hajee Peer Moha- 
med Essack. I.L.R. (1939) 2 Cal. 199=187 
I.C. 356=12 R.C. 569=A.I.R. 1940-Cal. 

134. 
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-S. 151 —Stay of suit—Court in United 

Provinces—If can issue stay order to, a Court in 
another province. 

A Court in the United Provinces is not compe¬ 
tent under S. 151, C.P. Code, to issue a stay 
order to a Court in another province. ( Collister 
and Bajpai, JJ .) Darbar Patiala v. Narain Das 
Gulab Singh. I.L.R. (1938) All. 650=176 
I.C. 625=11 R.A. 139=1938 A.L.R. 666= 
1938 R.D. 561 = 1938 A.L.J. 481=1938 A.W, 
R. (H.C.) 313=A.I.R. 1938 All. 434. 

—*-S. 152— Accidental omission—Preliminary 

decree against legal representatives of mortgagor 
—Correction of error—Power of Executing Court 
—Omission by legal representatives to object in 
previous execution application—Effect of. 
i Where in a suit instituted against the legal 
representatives of a deceased mortgagor as such, 
the Court passes a personal decree against them, 
there is an accidental omission in the decree in 
failing to limit their liability. The Court has 
power under S. 152, C.P. Code, which it should 
exercise, to correct the omission in the decree, The 
Court is not debarred from exercising its power 
merely because that error has been brought to its 
notice in the course of an application in which the 
decree-holder is seeking to execute the decree. 

| An executing Court has power to rectify such 
error when it is the same Court which passed the 
' decree. The omission by the legal representatives 
! to raise an objection to the form of the decree in 
, a previous execution application, does not operate 
, as res judicata. Nor can the doctrine of estop¬ 
pel be introduced when there is no ground for 
suggesting that the decree-holder has thereby 
altered his position to his detriment. (McNair, 
J.) Ganesh Prosad Agarwalla v. Monohar- 
lal. I.L.R. (1939) 1 Cal. 305=187 I.C. 801 
= 12 R.C. 614=43 C.W.N. 490=A.I.R. 1940 
Cal. 202. 

-S. 152—“Accidental slip or omission”-— 

Omission to award further interest—Amendment 
—Power of Court when decree in accordance with 
judgment. See C. P. Code, Ss. 34 (2) and 152. 

50 L.W. 719=(1939) 2 M.L.J. 751. 

-S. 152—Amendment of decree after expiry 

of 12 years—If revives right to execute decree. 
See C.P. Code, S. 48. (1940) 1 M.L.J. 235 

(F.B.) . 

—- S. 152 —Amendment of decree — Applica¬ 

tion for If can be made after decree is barred. 

Although there is no limitation for an applica-. 
tion to amend a decree under S. 152, C.P. Code, 
it is obvious that such an application must be 
made before the decree has become unexecutable 
owing to the 12 years limitation provided by 
S. 48, C.P. Code. ( Norman , I.C. S.) Johri 
Lal ^Aziman. 1939 A.M.L.J. 27. 

-- S. 152— Ametui-ment of decree—Effect on 

rights acquired after decree and before amend¬ 
ment. 

If a decree is subsequently amended, the amend¬ 
ment does not take effect from the date of the 
decree so as to affect the rights of a purchaser 
who has acquired the property after the decree 
and before the making of the amendment. ( 5 W- 
vastava, Ag. C.J., Nanovutty and Zia-ul-Hasanj 
JJ.) Indrani v. Maharaj Narain. 13 Luck. 
101=166 I.C. 662=9 R.O. 324=1937 O.L. 
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C. P. CODE (1908), S. 152. 

R. 38=1937 O.W.N. 25=A.I.R. 1937 Oudh 
217 (F.B.). 

■■ S. 152—Amendment of decree—Effect of 

—Appeal from decree—Limitation—Starting point 
—If extended up to date of amendment. See 
Limitation Act, Art. 152. 40 C.W.N. 83. 

—- S. 152 —Amendment of decree—Limitation 

—Discretion of Court. 

The question of limitation does not arise in an 
application for amendment of a decree under 

S. 152, C.P. Code, and such amendment can be 
made at any time. But a party has no right under 
the Code to have a mistake corrected, whatever 
the circumstances may be, and the matter is left 
to the discretion of the Court and this discretion 
has to be exercised in view of the particular facts 
of each case. ( Coldstream, J.) Mt. Santi v. 
Mulkh Raj. 175 I.C. 634=10 R.L. 28=39 
P.L.R. 769=A. I.R. 1937 Lah. 894. 

-S. 152 —Amendment of decree—Right of 

purchaser of decree. 

A person who purchases a decree purchases the 
rights in the decree and if one of these rights 
vesting in the vendor is a right to have the decree 
amended under the law, this right also passes to 
vendee. ( Blecher, J .) Jai Bhagwan Das v. 
Om Parkash. 182 I.C. 830=12 R.L. 77=41 
P.L.R. 99=A. I.R. 1939 Lah. 255. 

- S. 152—Amendment of decree—Subordi¬ 
nate Court’s decree merged in appellate decree 
See C.P. Code, Ss. 151 and 152. A.I.R. 1938 
Lah .4. 

-S. 152— Applicability—Consent decree or 

order—Mistakes in—Power of Court to correct. 

S. 152, C.P. Code, applies also to a consent 
decree; and a Court has jurisdiction under S. 152 
to correct clerical or arithmetical mistakes in a 
consent decree or consent order. ( Beaumont, 
C.J .) Kaiumunnissa Begam v. Kaji Mir Ja- 
maluddin. I.L.R. (1937) Bom. 837=39 Bom, 
L.R. 915=172 I.C. 170=10 R.B. 252=A.I. 
R. 1937 Bom. 457. 

-- —S. 152—Applicability and scope—Correc¬ 
tion of accidental slip in decree—Effect of--Re¬ 
view—Distinction—Order correcting mistake in 
decree but passed on review application—If falls 
under S. 152 or O. 47 —Original decree—If super¬ 
seded. See Appeal — Competency. 1938 XvI.W. 

N. 250. 

-S. 152— Applicability—Decree against dead 

persons—Amendment and decree against legal rep¬ 
resentatives—Appeal filed against first decree and 
not against second — Maintainability — Amend¬ 
ment. 

Where a decree passed against persons who are 
dead is amended on an application for review and 
a decree is passed against the legal representa¬ 
tives of the deceased and an appeal is filed against 
the first decree, the test in deciding whether the 
appeal has been correctly filed is not whether the 
error or accidental slip to be corrected in the first 
decree does or does not fall under S. 152, C.P. 
Code, but whether for the first decree a second 
decree is substituted. Where it appears that the 
first decree has been substituted by a second one, 
an appeal against the first decree is not compe¬ 
tent. The matter which is before the appellate 
Court for decision is an appeal not against the 
first decree but an appeal agaihst the second dc- 


C. P. CODE (1908), S. 152. 

cree. 1909 Bom. 183, Rel. on. (Davis, J.C. and 
Mehta, A.J.CD Lachmibai v. Doulatram. 29 
S.L.R. 445=163 I.C. 30=8 R.S. 182=A.I.R. 
1936 Sind 53. 

- S. 152 — Applicability—Decree in suit to 

enforce charge—Form of—Duty of Court —O. 34, 
Rr. 4 and 15— Decree in wrong form — Amend¬ 
ment. 

Where a suit is to enforce a charge, it is incum¬ 
bent on the Court to pass a decree in terms of 

O. 34, R. 4, by reason of O. 34, R. 15, C.P. 
Code. If the Court fails to pass a decree in that 
form and directs a decree in wrong form to be 
passed, S. 152, C.P. Code, applies and the judg¬ 
ment and the decree must be amended. (Venkata- 
subba Rao, J.) Parthasarathy Rayanimgar v . 
Seetharamarayanimgar. 1937 M.W.N. 1013. 

- S. 152 —Application for amendment of de¬ 
cree—If entertainable in absence of opposite par- 
ty ‘ 

A Court has no jurisdiction to entertain an ap¬ 
plication for amendment of a decree on the merits 
| in the absence of the opposite party. (Din Maho¬ 
med, J.) Puran Mal v. Parameshri Das. 42 

P. L.R. 263=A.I.R. 1940 Lah. 182. 

- S. 152 —Application under, to amend the 

decree—A defendant taxed with full pleader’s fee, 
while it should have been one-fourth of the legal 
fee. See Oudh Civil Rules, Chap. VII, R. 2o9*, 
para. 6 . 1937 O.W.N. 1110. 

- S. 152 — Costs—Application for amend¬ 
ment of decree — Maintainability. 

An application for amendment of a decree is 
maintainable under S. 152, where the question of 
award of costs is not in dispute but only the 
method of assessment or any item awarded is in 
controversy. (Mir Ahmad, A.J.C.) Jagdish 
Lall v. Secretary of State. 165 I.C. 904 (1) 
=9 R. Pesh. 52 (2)=A.I.R. 1936 Pesh. 196. 

- Ss. 152 and 115 —Decree substantially 

amended — Remedy — Ground of jurisdiction, if 
open. 

Where a decree is amended and the amendment 
is substantial in that it alters the amount declared 
due on a mortgage, at least so far as the addi¬ 
tional amount is concerned, there is a new decree 
from which there is an appeal. It canot there¬ 
fore be revised. But in the appeal it is open to 
the appellant to challenge the decree on the ground 
of jurisdiction. (Weston, I.C.S .) Kanak 
Mal v. Myer Nissim Co., Ltd. 1938 A.M.L. 

J. 88. 

- S. 152 —Delay in applying—If bar to 

amendment of decree. 

Person against whom decree for costs had been 
passed did not appear in Court and hence had no 
knowledge of the discrepancies between judg¬ 
ment and decree. Consequently there was great 
delay in making the application for amendment 
of the decree. 

Held, that in these circumstances the equities 
were not so much against the applicant and there¬ 
fore the application should be granted. ( Muker - 
fee, Ag. C.J . and Ghosh , J.) Hemangini Devi 
v. Sarat Chandra Basu. 171 I.C. 207=10 R. 
C. 245=A.I.R. 1937 Cal. 96. 

-S. 152— Delay — Correction of error as to 

[costs. . i ; u, 
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An application to correct an error made in a 
decree awarding costs will be refused, if the ap¬ 
plicant is guilty of laches. ( Din Mahomed, J.) 
Puran Mal v. Parmeshri Das. 42 P.L.R. 263 
=A.I.R. 1940 Lah. 182. 

-S. 152— Delay—Third party acquiring inte¬ 
rest in decree—Its subsequent amendment — Per¬ 
missibility. 

An application for amendment of a decree to 
bring it into conformity with the judgment will 
bo rejected, if it is made long after a third party 
acquires an interest in the decree by taking an 
assignment of the decree without being aware of 
the defect in it. (Nasimi Ali and Ran, JJ.) Joy 
Chandra Das v. Gobinda Chandra Dhar. 44 
C.W.N. 708. 

- S. 152 —Mistake made in both judgment 

and decree—Power of Court to correct. 

The Court has power to correct a mistake made 
in both the judgment and the decree. It should 
not refuse to correct the error on the ground that 
since the mistake appears in the judgment, the 
■error in the decree is not accidental. ( Monroe, 
/.) Kishen Lal v. Surja. 41 P.L.R. 119. 

-S. 152 —Mistake on part of Court officers 

— Decree-holder, if must show absence of laches 
on his part—Time limit for amendment of decree. 

There is no time limit prescribed by law within 
which an application for amendment of a decree^ 
under S. 152, C.P. Code, has got to be made. 
It is true that when there are undue laches on the 
part of the decree-holder or the interest of third 
parties has intervened, the Court should be reluc¬ 
tant in allowing amendments of this description. 
But where the omission of the schedule of the 
mortgaged properties in the final decree for sale 
was due to a mistake, if any, on the part of the 
Court officers and the misdescription in the name 
•of the decree-holder was also a palpable error 
apparent on the face of it, the decree-holder ap¬ 
plying for amendment of the decree is under no 
obligation to satisfy the Court that really there 
were no laches on his part. ( Derbyshire, C.J. 
■and Mukherjea, J .) Manohar Chandra Bando- 
padhyay v. Sudhi Priya Roy. 41 C.W.N. 1330 
=65 C.L.J. 455. 

--—S . 152— Omission—Suit for possession and 

mesne profits—Court accepting oral request to de¬ 
termine mesne profits in execution—No mention 
as to mesne profits in judgment and decree — 
Amendment, whether can be granted. 

In a suit for possession and mesne profits, the 
plaintiff made an oral statement requesting the 
Court to determine the amount of mesne profits 
in the execution department and this prayer was 
accepted by the Court. The suit was decreed for 
possession but nothing was said either in the judg¬ 
ment or in the decree as to mesne profits. The 
plaintiff applied to the Court to add in the judg¬ 
ment and decree words to the effect that the 
amount of mesne profits would be determined on 
a separate application in the execution depart¬ 
ment. 

Held, that the application must be allowed and 
that S. 152, C.P. Code, was wide enough to cover 
the case which was undoubtedly one of accidental 
■omission of an order as to mesne profits in the 
judgment. ( Srivastava > Ag. C.J. and Zia-ul- 
Hasan, J.) Puttu Lal v. Sripal Singh. 12 | 


C. P. CODE (1908), 152. 

Luck. 759=165 I.C. 799=9 R.O. 263=1936 
O.W.N. 1229=A.I.R. 1937 Oudh 191. 

-—S. 152 —Power of Court—Decree in con¬ 
formity with judgment—Judgment and decree a bit 
ambiguous — Amendment, application for — Main¬ 
tainability . 

Where the decree follows the judgment in its 
entirety and there is no incidental slip or omission, 
an application for amendment of the decree under 
S. 152, C.P. Code, is not maintainable. If the 
judgment and the decree are a bit ambiguous, it 
is a matter of interpretation of the decree, having 
regard to the pleadings of the case and the other 
relevant papers, but it is not a matter for which 
an application for amendment could be made. 
{Mukherjea,J .) Harshamukhi Dasi v. Yunus 
Molla, 175 I.C. 177=10 R.C. 762=65 C.L.J. 
452 A.I.R. 1938 Cal. 187. 

- -S. 152 —Power of Court—Decree not ag¬ 
reeing with judgment — Amendment. 

The judgment in appeal directed 'the costs in 
appeal would be costs in the suit’ and no mention 
was made of the costs of the lower Court.. The 
decree was drawn up stating that costs of the ori¬ 
ginal hearing and costs of re-trial ordered by the 
decree and the costs of appeal should abide by 
the result of the re-trial. 

Held, that the language of the decree was dif¬ 
ferent from that of judgment and as doubts and 
difficulties arose thereby, the decree could be 
amended to be in agreement with judgment. (Mu- 
kerjee, Ag. C.J. and Ghosh, /.) Hemangini 
Devi v. Sarat Chandra Basu. 171 I.C. 207= 
10 R.C. 245=A.I.R. 1937 Cal. 96. 

S. 152—Revision—Order rejecting amend¬ 
ment—Proper remedy. See C.P. Code, S. 115. 
1936 A.M.L.J. 117. 

--S. 152— Scope — Alteration of decree on 

the strength of accounts filed—If justified. 

Where after the passing of a decree, an appli¬ 
cation for its amendment on the strength of cer¬ 
tain accounts newly filed, is allowed, and the de¬ 
cree amount is reduced, the Court in so doing has 
not merely corrected any clerical error but has al¬ 
tered the decree in a substantial manner, in the 
light of accounts produced; at a stage when the 
Court had no jurisdiction to receive fresh docu¬ 
mentary evidence. The procedure is not justi¬ 
fied by the powers of the Court under S. 152, C.P. 
9°^e. (Mulla, J. ) Balchand v. Narain Dass. 

RA - 390 =1938 A.W.R. 

( A?r C J 773=1938 A.L.J. 1080=A.I.R. 1939 
All. 96. 


13 2 Scope—Error in consent decree 
Kectification—Power of Court—Amended de- 
cree being appealable—Maintainability of revision. 

S. 152, C. P. Code, does not empower a Court 
to rectify a decree merely because the decree is 
wrong or unfair or because the parties have not 
realised their rights and put them before the 
Court in such a way as to enable a correct decree 
to be passed. The powers given under that sec¬ 
tion only relate to arithmetical mistakes or errors- 
arising from an accidental slip or omission. 
And the Court has no jurisdiction under S. 152 to 
add to a term in a consent decree without the 
consent of both parties to the decree. Ordinarily 
the High Court will not entertain a revision peti¬ 
tion when a remedy by way of appeal is available. 
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But in very special circumstances if there is a 
clear error relating to jurisdiction it may at its 
discretion do so. (1901) I.L.R. 24 Mad. 646, con¬ 
sidered. ( Wadsworth, J.) Adinarayana Rao 
Naidu v. Kothandarammayya Naidu. 1940 
M.W.N. 184=51 L.W. 252=A.I.R. 1940 Mad. 
538= (1940) 1 M.L.J. 310. 

-S. 152 —Wrong assessment of costs — 

Amendment of decree. 

The award of costs to which the party success¬ 
ful may be entitled is neither an arithmetical mis¬ 
take nor an accidental slip or omission under S. 
152, C. P. Code. A decree cannot, therefore, be 
amended under that section, if the method of 
assessment of costs is wrong. (Din Mahomed, 
J.) Puran Mal v. Parmf.shri Das. 42 P.L.R. 
263=A.I.R. 1940 Lah. 182. 

—--S. 153— Appeal—Dead man made party by 

mistake—Discretion of Court to implead legal 
representatives. 

The fact that a dead man had been made a 
party by mistake does not deprive the Court of 
the power to implead his legal representatives and 
proceed with the hearing of the appeal. S. 153 
allows the Court a discretion to do so in a fit case, 
c.g., where the mistake is a bona fide one. (Mir 
Ahmad, A.J.C.) Mubarak Shah v. Acharaj 
Ram. 165 I.C. 201 = 9 R. Pesh. 44=A.I.R. 
1936 Pesh. 192. 

-S. 153 —Duty of Court—Application for 

leave to appeal as pauper not verified—Rejection 
— Propriety—Duty to give opportunity to correct 
defect. 

Thp verification in an application for leave to 
appeal in forma pauperis not being in the manner 
prescribed by the Code, the Court rejected it. 

Held, in revision, that it was the duty of the 
Court to allow the applicant a chance to correct 
the defect in the verification before rejecting the 
application itself. ( Pollock, J.) Bisanlai. Guj- 
rathi v. Kisan Vithoba Gujrathi. 169 I.C. 
894=10 R.N. 32=A.I.R. 1937 Nag. 108. 

-S. 153 and O. 1, Rr. 9 and 10 —Power 

of Court under—Suit in name of non-existing or 
non-juristic person—Amendment by substitution 
—Power of Court — Misdescription—Dismissal of 
suit on ground of plaintiff being non-juristic per¬ 
son — Propriety. 

The plaint in a suit described the plaintiff as 
“Mandir Shri Deo Radhavallabji Bulakhiehandji 
of Saugor” through Managers or trustees B.G. 
and nine others. The trial Court dismissed the 
suit on the ground that a temple was a non-juris¬ 
tic person and that the Muhatimimkars could not 
represent a person who was non-existent. The 
lower appellate Court held that it was at the most 
a case of a misdescription of the plaintiff, the 
real person being the deity through its trustee and 
allowed an amendment by striking the word 
“Mandir.” 

Held, in second appeal, that it would be possi¬ 
ble to allow amendment of a plaint mistakenly 
brought in the name of a non-existing or non- 
juristic person, and that in any case the order al¬ 
lowing amendment could be upheld on the ground 
of misdescription. 

Held further, that in a case where it would be 
still open to the plaintiff to bring another suit, 
there being no question of limitation involved, 
there was no injustice to the defendant in allow- ! 


DIGEST, 1936—1940 
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ing the suit to proceed. S. 153, C. P. Code, being 
very wide in the general power of amendment 
which it gave. Courts are to be reluctant to non¬ 
suit parties on purely technical grounds if a way 
of escape can be found. ( Gruer, J.) Ragunath 
Singh v. Radhavallabhji. 20 N.L.J. 65=10* 
R.N. 132=171 I.C. 763=1.L.R. (1937) Nag. 514 
=A.I.R. 1937 Nag. 173. 

— —S. 153—“ Proceeding ” —Meaning of — Ap¬ 
plication for challan for depositing amounts for 
setting aside execution sale under O. 21, R. 89— 
Amount deposited and receipt filed along with 
memo, by depositor for purpose of setting aside 
sale—If “proceeding”—Absence of formal prayer 
for setting aside sale—Separate application not 
filed-—Application to amend memorandum for in¬ 
cluding prayer to set aside sale beyond one month 
—Power of Court to allozv. 

The term “proceeding” in S. 153, C. P. Code, 
must be interpreted as any application to a Court 
of justice, however made, “for aid in the enforce¬ 
ment of rights, for reliefs, for redress of injuries, 
for damages or for any remedial object.” An 
application for a challan for depositing the neces¬ 
sary amounts for the purpose of setting aside an 
execution sale, and a memorandum accompanying 
the receipt obtained for the deposit are “proceed¬ 
ings” within the meaning of S. 153, C. P. Code, 
though they may or may not be treated as appli¬ 
cations to set aside the sale under O. 21, R. 89,. 
C. P. Code, for want of a formal prayer to set 
aside the sale. Such a challan or memorandum 
may be amended so as to add a prayer therein 
that the sale be set aside, under S. 153, C. P. 
Code. The fact that the period of limitation for 
making an independent application for setting 
aside the sale has expired is no ground for refus¬ 
ing the amendment under S. 153. (Venkatara- 
mana Rao, J.) Asan Kutti v. Koyyaman Kut- 
ti. 171 I.C. 646=1937 M.W.N. 277=45 L.W. 
633=10 R.M. 377=A.I.R. 1937 Mad. 342= 

(1937) 1 M.L.J. 658. 

-Sch. I— Rules in—Force of. 

Rules framed under Orders in the C. P. Code 
have the force of law and should be observed. 
It is incorrect to say that the Rules framed in the 
Code arc not so imperative as the main sections 
of the Code. (Vanna, J.) Mukhram Marwari 
v. Bateswar Mahton. 169 I.C. 805=10 R.P.. 
46=3 B.R. 621=A.I.R. 1937 Pat. 307. 

-O. 1, R. 1 —Applicability to joinder of 

causes of action. 

Rule 1 applies not only to the joinder of plain¬ 
tiffs, but also to the joinder of causes of action ini 
one suit. Where the defendant was the agent of 
two sets of principals appointed at different 
times and by different acts, and the principals 
sued him for rendition of accounts and having 
regard to the scope of agency some common 
questions of fact and law were bound to arise. 

Held, that the principals could join their causes 
of action in one suit, and hence there was no 
misjoinder of parties. (R. C. Mitter, 7.) Monin-^ 
bra Lal Chattertf.f. v % Hari Pada Ghose. 166* 
I.C. 608=9 R.C.'555=64 C.L.J. 587=41 C.W, 
N. 27=A I.R. 1936 Cal. 650. » ., 

-O. 1, R. 1 — Co-sharers—-Suit for ejectment 

— Non-joinder of mortgagee of share — Effect. 

The law lays down that where there are two or- 
more co-sharers in any right* title or interest, alt 
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things permitted to be done by the possessors of 
the same must be done conjointly unless they 
have appointed an agent. The only exception 
allowed is in connection with a right to a separate 
share of rent or the right to bring a suit separa¬ 
tely for a share of rent. The mortgagee of a 
share is a co-sharer, and he must therefore join 
the sharers in a suit for ejectment. A suit by the 
other co-sharers without joining the mortgagee 
is therefore incompetent. ( Drake Brockman, S.M. 
and Knox, J.M.) Fatima v. Sirajuddin. 1936 
R.D. 85. 

* O. 1, R. 1— Same transaction—Relief in 
respect of, claimed by defendant against co-defen¬ 
dant—Such defendant if can be added as plaintiff. 

Where a defendant in a suit claims relief as 
against a co-defendant, in respect of the same 
transaction as that with reference to which the 
suit is brought, he could be added as a co-plaintiff 
for, if he brought a separate suit a common ques¬ 
tion of law and fact would arise. ( IVort , Ag. C. 
J. and Manohar Lall, J .) Nilurippatra Coal Co., 
Ltd. v. North Burrakkar Coal Co., Ltd 178 
I.C. 286=5 R.R. 79=11 R.P. 238=A.I.R. 1939 
Pat. 157. 

-O. 1, R. 3—Applicability—Different mort¬ 
gages on same property to same person—Single 
suit on both, joining both mortgagors—Compe¬ 
tency. See T. P. Act, S. 67-A. A.I.R. 1937 
Nag. 99. 

-O. 1, R. 3— Joinder of defendants — Suit for 

damages for breach of contract against one defen¬ 
dant and for damages in tort against another. 

A decree for damages for breach of contract 
against one defendant and a decree for damages 
in tort against another defendant in respect of 
damages arising out of the same transaction can 
be passed in the same action. Defendants against 
whom damage is claimed on these two causes of 
action can be joined in the same suit. O. 1, R. 3 
covers such a case and there is no misjoinder of 
defendants. (. Roberts , C.J. t Mya Bu and Dunkley, 
JJ .) P. B. Bose v. M. R. N. Chettiar Firm. 
1938 Rang.L R. 303=175 I.C. 804=11 R.R. 1 = 
A.I.R 1938 Rang. 185 (S.B.). 

-O. 1, R. 3 —Joinder of several defendants 

— Conditions—Suit for possession against several 
defendants—Different causes of action—Breaches 
of tenancy agreements — Trespasses—Misjoinder 
of causes of action — O. 2,R.6—If applies. 

O. 1, R. 3, C. P. Code, is the rule that makes 
provision for what must be the exceptional case 
of combining in one suit separate causes of action 
against several defendants. But it provides that, 
before that ought to be done, the right to relief 
must arise in respect of or out of the same ‘act 
or transaction or series of acts or transactions.* 
In order to qualify under this rule, the case must 
be one in which the issue—be it an issue of fact 
or an issue of law on both—against each of the 
defendants is substantially the same. Where a 
plaintiff sued as an owner for possession of pro¬ 
perty, different defendants or sets of defendants 
who were in possession on the ground of either 
breaches of tenancy agreements, or trespasses, it 
was held that the suit in reality was an attempt 
to combine in one suit different suits against 
different defendants in respect of different pieces 
of property and upon different causes of action. 
Separate lettings to each tenant and separate 
'squatting* by each squatter did not constitute the 
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same act or the same series of acts or transac¬ 
tions. It was further held that the case is not 
one covered by O. 2, R. 6 for that rule does not 
apply to cases of misjoinder of causes of action 
but to cases where several causes of action have 
been properly joined in one suit and the causes 
of action so joined cannot conveniently be tried 
together. ( Braund, J.) Daw Hla Gyi v. Maung 
Po Thaung. 1938 Rang L.R. 397=178 I.C 
918=11 R.R. 29l=A.I.R. 1938 Rang. 420. 

' O. 1 , Rr. 3 and 5— Misjoinder of defen- 
dants and causes of action—Every defendant if to 
be interested in all reliefs—Suit by son against 
father and alienees to declare debts not binding. 

Where the sons of a Hindu father sued him and 
his creditors and alienees for a declaration that 
the father's debts are immoral debts and hence 
not binding on them, the suit is not bad for mis¬ 
joinder of defendants and causes of action, for 
the several alienations made by the father con¬ 
stitute ‘series of acts or transactions’ and they 
are the same series of acts or transactions 
because, as alleged by the plaintiffs, they were all 
vitiated by one circumstance, namely, that they 
were incurred for immoral purposes. This 
feature put all debts in one category, and the 
successive borrowings formed one series of acts 
? r .trf nsac ti° ns * O. 1, R. 3 contemplates not only 
J? 1 ? ^.defendants but also causes of action. 
O. 1, R. 5 is to be read with R. 3 and hence it is 
not necessary for every defendant to be interes¬ 
ted in all the reliefs in suit. (Niyogi, J.) Puru- 
shottam Z/. Bhagwan Sao. I.L.R. (1939) Nag. 

o?? = 1 a 1 t 5' N - 2n =1938 N.L.J. 210=178 I.C. 
215—A.I.R. 1938 Nag. 461. 

“ O. 1 , R. 3 — Necessary party—Test for 
determination of. 

The allegations in the plaint alone should be 
looked into in order to come to a finding whether 
a certain defendant ;s or is not a necessary party, 

(Abdur Rahman. J.) Devendra Ayyar v. Muthlt 
Chettiar. 178 I C. 191=47 L.W. 760=11 R.M. 
416=1938 M.W.N. 75=A.I.R. 1938 Mad. 329. 
—— O. 1 R. 3— Suit for recovery of possession 
of land—Defendant claiming possession as tenant 
of another person—Such person and his predeces — 
sor-in-title, if proper parties. 

Where in a suit for recovery of possession of 
land, the defendant claims to be in possession of 
the land as a tenant of another person, sucli 
person may be a proper party to the suit but his 
predecessor-in-title can never be a proper party 
to the suit and an order directing him to be im¬ 
pleaded in suit is wrong. (Baguley, J.) N. E. S. 

L^ta he J tyar Firm v. Letchmanan Konan, 
163 I.C, 630=9 R.R. 38=A.I.R. 1936 Rang, 


O. 1 R. 3— Suit on promissory note — Sub¬ 
sequent surety, if can be joined with executants. 

The execution of a promissory note and the 
subsequent guarantee of the debt on that promis¬ 
sory note are a series of transactions within the 
meaning of O. 1, R. 3, C. P. Code. Hence in a 
suit on a promissory note the subsequent surety 
can be joined with the co-executants of the pro¬ 
missory note. ( Mosely, J .) C. T. A. C. T. Firm 
v. Maung Aye. 171 I. C. 527=10 R. R. 161= 
A.I.R. 1937 Rang. 197. 

- O. 1, Rr. 3 and 9 —Suit to declare ease¬ 
ment right over pathway — Parties — Non-joinder 
of necessary party — Effect. 
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Where the plaintiff claims a declaration that he 
is entitled to a right of easement in respect of a 
certain pathway, every owner of the servient 
tenement who denies the plaintiff’s right, or is 
concerned in the obstruction of the pathway, is 
a necessary party; and any decree obtained in the 
absence of any such person is infructuous. ( Edg- 
ley , /.) Rakhaldas Mukherji v. Kalipada 
Bhattacharji. 168 I.C. 164=9 R.C. 768=A.I. 

R. 1936 Cal. 534. 

-O. 1, R. 8— Applicability—Arbitration pro¬ 
ceedings—Application to set aside award under 

S. 14, Arbitration Act—Leave under O. 1, R. 8 —If 
can be granted. 

O. 1, R. 8 , C. P. Code, is a rule of procedure 
made for the purposes of convenience and saving 
of trouble and expense, and there is no reason 
■why its prov)sions should not be applied to an 
application under S. 14 of the Arbitration Act to 
set aside an award on the ground of misconduct 
of the arbitrator. The Court has power to grant 
leave under O. 1, R. 8 , to a petitioner applying 
under S. H, Arbitration Act. A petition under 
S, 14 is one which can be heard and tried as a suit. 
( B.J.lVadia, J.) Abdul Gani Sumar v. The 
Reception Committee of the 48th Indian 
National Congress. 60 Bom. 645=163 I.C. 
532=9 R.B. 29=38 Bom.L.R. 380=A.I.R. 1936 
Bom. 259. 

-O. 1, R. 8— Applicability—Suit against 

several defendants as representing large body of 
'villagers—Prayer for declaration, possession and 
injunction and mesne profits—Maintainability — 
Decree for consolidated sum for mesne profits — 
Sustainability—Land held by defendants under 
karaiyedu tenure. 

A representative suit would lie as much in res¬ 
pect of a declaration as for an injunction. But 
the law is quite clear that the procedure pertain¬ 
ing to representative suits is inapplicable to action 
of debt to money claims or its liabilities in con¬ 
tract or in tort. The defendants were sued under 
O. 1, R. 8 , C. P. Code, as representing a large 
number of villagers too numerous to be implead¬ 
ed, individually, fora declaration, injunction and 
possession and mesne profits in respect of lands 
held by them under the Karaiyedu tenures, under 
which the lands were temporarily cultivated in 
separate shares by the co-sharers and were sub¬ 
ject to periodic redistribution. The defendants' 
case was that in virtue of their holding certain 
other lands in the village under the Karaiyedu 
system, they were entitled to similar rights in the 
suit land. The lower Court decreed the suit and 
granted a decree for a consolidated sum as repre¬ 
senting the mesne profits. 

Held, that though on the facts found the plain¬ 
tiffs were entitled to have recourse to O. 1, R. 8 . 
C. P. Code, as there was sufficient community of 
interest as to render the rule applicable, the 
lower Court was wrong in passing a decree for 
mesne profits, as no attempt had been made to 
apportion the liability and as what had been 
found due was the amount supposed to be payable 
by the entire group. (Venkalasubba Rao and 
Abdur Rahman, JJ.) Ratnaswami Nadar v. 
Prince of Arcot's Endowments. Trichinopoly. 
181 I C. 117=11 R.M. 775=1938 M.W.N. 740= 
48 LW. 109=A.I.R. 1938 Mad. 755=(1938) 2 
M.L.J. 148. 
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- O. 1, R. 8 — Applicability—Suit on behalf of 

panchayat. 

The provisions of O. 1, R. 8 , C. P. Code, are 
applicable to a suit brought on behalf cf a pan¬ 
chayat of a village. If in such a suit all the mem¬ 
bers of the panchayat are not upon the record, 
and those who are upon the record have not ob¬ 
tained permission under O. 1, R. 8 to represent 
the other members of the panchayat who are 
interested in the suit, the suit is liable to be dis¬ 
missed. {Davis, J.C. and Lobo, J.) Narumal 
Mulchand v. Rais Hashim. I L R. (1940) Kar, 
190=187 I.C. 883=12 R.S. 263=A.I.R. 1940 
Sind 63. 

- O. 1, R. 8 — Applicability—Various plain¬ 
tiffs putting forward varying legal claims in sup¬ 
port of right—Leave to maintain representative 
suit—If can be granted. 

O. 1, R. 8 , C. P. Code, cannot be applied unless 
the plaintiffs truly represent the persons whom 
they seek to represent. Where in a suit by cer¬ 
tain persons claiming to be representatives of a 
large body of persons entitled to be in occupa¬ 
tion of the property in suit, varying legal claims 
are put forward, some claiming to be owners, 
some to be permanent tenants, some to be tenants 
entitled to certain benefits under the City Tenants' 
Protection Act and others having no other title 
than that of being mere trespassers, the Court 
will not allow the various plaintiffs to continue 
the suit, because they cannot be said truly to re¬ 
present the whole body of occupants, unless they 
reduce themselves to the level of those among 
the occupants who have the weakest case to put 
forward, i.c., unless the plaintiffs describe them¬ 
selves as trespassers and nothing else, the Court 
will not be justified in granting permission to 
them under O. 1, R. 8 , C. P. Code. {King, J .) 
Kuppuswamy v. Commissioner, Corporation of 
Madras. 49 L.W. 165=1939 M.W.N. 440=A.I. 

R. 1939 Mad. 428. 

- O. 1, R. 8 —Applicability—Village-path or 

lane— Osara on—Suit in respect of—Right of 
private person—Leave under O. 1, R. 8 —Proof 
of special damage—Necessity. See C. P. Code, 

S. 91 and O. 1, R. 8 17 Pat L.T. 842. 

-O. 1, R. 8 —One plaintiff zuithdrazving from 

suit — Procedure. 

Where one of the plaintiffs permitted under 
O. 1, R. 8 , C. P. Code, to bring a suit on behalf of 
a proprietary body intimates to the Court that he 
does not wish to prosecute the suit, the proper 
course for the Court to follow is to decide 
whether it will permit the remaining plaintiff or 
plaintiffs to continue to prosecute the suit, or 
whether it will insist upon the original number, in 
which case it should notify to the members of 
the proprietary body so that they may authorise 
another person to conduct the case on their be¬ 
half as a co-plaintiff. 54 M. 527, Foil. {Tek 
Chand, J.) Girdhari v. Ram Kala. 173 I.C. 679 

=10 R L. 465=39 P.L.R. 407=A.I.R. 1937 Lah. 
601. 

-O. 1, R. 8 —Parties to suit—Who are not . lv 

Where persons are not among those who have 
been appointed by the Court to defend a suit 
under O. 1 , R. 8 on behalf of any class and they 
have not applied under sub-R. (2) of R. 8 to be 
impleaded as defendants in their own name, they 
are not parties to the suit in the real sense of the 
term and their absence from the record is wholly 
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immaterial. (Tek Chand and Dalip Singh , //.) 
Fazl Rahim Khan v. Hussaina. I.L.R. (1940) 
Lah. 199=188 I.C. 189=12 R.L. 507=A.I.R. 

1939 Lah. 572. 

-O. 1, R. 8— Representative suit — Death of 

some of representatives — Procedure. 

Two of the defendants who died pendente lite 
were out of the twelve representatives appointed 
under O. 1, R. 8 . 

Held, that the remaining representative defen¬ 
dants should have applied to the Court for direc¬ 
tions as to whether they should conduct the case 
on behalf of all the defendants as before or 
whether any other persons should be added. 
(Bhide , /.) Mehtab v. Ahmad Khan. A.I.R. 

1940 Lah. 272. 

-O. 1, R. 8— Representative suit — Principle 

underlying—Scope and object of O. 1, R. 8 . 

The principle of a representative suit is to pre¬ 
vent a defendant from being vexed and molested 
by other similar suits by other persons of a parti¬ 
cular body. Personal service cannot, obviously, 
be made, on non-existing persons and it is only 
when such existing persons are numerous that 
there may be another form of service such as 
public advertisement. Hence O. 1, R. 8 , C, P. 
Code deals with persons in existence at the time 
the suit is brought and is to prevent an actual 
existing danger, namely the bringing of suits by 
such persons and not merely a possible future 
danger which may never mature, namely, the 
coming into existence at some unknown period of 
persons who become creditors of the defendant 
in that suit. ( Hamilton , /.) Suraj Bakhsh 
Singh v. Thakur Das. 187 I.C. 90=1940 O.A. 
260=1940 O.W.N 285=12 R.O. 355=1940 O. 
L.R. 167=1940 A.W.R. (C.C.) 148=A.I.R. 1940 
Oudh 200 

--O. 1, R. 8— t( Same interest "— Meaning 

of. 

What O. 1, R. 8 , C. P. Code, contemplates is 
that the plaintiff or plaintiffs must have a com¬ 
mon interest with those whom he or they claim to 
represent. All that is necessary is that there 
must be a common interest and a common griev¬ 
ance. ( Venkatasubba Rao and Abdur Rahman, 
//.) Manavedan v. Veerayan Unni. 189 I.C. 
66=1939 M.W.N. 458=A.I.R. 1939 Mad. 751. 

-O. 1, R. 8— Scope. 

O. 1, R. 8 does not draw a distinction between 
cases ( 1 ) in which the public or a large part of 
the public, are interested in the subject-matter of 
dispute and some persons sue, or are sued, on 
behalf of this indeterminate body; and ( 2 ) cases 
in which the persons interested are named in the 
record and only some of them have been per¬ 
mitted to sue or defend the suit as a matter of 
convenience, because after an order under O. 1 , 
R. 8 has been passed, the only effective parties to 
the suit or appeal are the nominees of the Court 
and not the other persons interested even though 
their names are allowed to remain on the record. 
(Tek Chand and Dalip Singh , //.) Fazal Rahim 
Khan v, Hussaina. I.L R (1940) Lah. 199= 
188 I.C. 189=12 R.L. 507=A.I.R. 1939 Lah. 
572. 

—• —O. 1, R. 8— Scope and effect of—If creates 
fiew right of suit—If over-ridden by S. 91—Vil¬ 
lage pathway—Obstruction—Right of individuals 
to sue in respect of. SeeC. P- Code, S. 91 and 
6 ,1, R. 8. • 19 Pat. 208. 
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-O. 1 , R. 8 — Scope—Suit in their own right 

by some members of a community—If affected. 

O. 1, R. 8 , C. P. Code is only an enabling section 
and it does not debar some of the members of a 
community from maintaining a suit in their own 
right; but it may not affect persons who are no 
parties to it. {Thom, C.J. and Ganga Nath, /.) 
Ram Kali v. Munna Lal. I.L.R. (1939) All. 
754=184 I.C. 620=12 R.A. 260=1939 A.W.R. 
(H.C.) 515=1939 R.D. 390=1939 A.L.J. 821 = 
A.I.R. 1939 All. 586. 

-O. 1 , R. 8 —Scope—Suit under O. 21, R. 63, 

by decree-holder—Prayer for declaration of 
bogus character of sale-deed and for setting 
aside the same as a fraud on creditors—Leave of 
Court to sue on behalf of all creditors—If essen¬ 
tial. See T. P. Act (as amended in 1929), S. 53. 
51 L.W. 608=(1940) 1 M.L.J. 872. 

“-O. 1, R. 8 — Scope—Village temple — Aliena¬ 

tion of properties by pujaries— Decree for sale — 
Representative suit on behalf of villagers for 
declaration of invalidity of alienation and for 
injunction to restrain sale — Maintainability. 

A suit by certain persons on behalf of the vil¬ 
lagers of a village for a declaration that the suit 
property is Devadayam inam land belonging to a 
temple in the village, and that certain alienations 
thereof by the defendants, pujaries are void and 
not bipding on the temple and for a permanent 
injunction restraining the alienees from bringing 
the property to sale in execution of a mortgage 
decree obtained by them, can be maintained under 
O. 1. R. 8 , C. P. Code, apart from the provisions 
of S. 92, C. P. Code. The existence of a more 
effective remedy is obviously no answer to the 
suit and cannot justify its dismissal. {Patanjali 
Sastri, /.) Sri Veerabhadraswami v. Maya 
Kone 50 L.W 658=1939 M.W.N. 1137=A.I. 
R. 1940 Mad 81 = (1939) 2 M.L.J. 920. 

--—O. 1, R. 8 —Suit against a member of un¬ 
registered body—Procedure laid down by R. 8 not 
followed—Binding nature of decree. 

It is well settled that where a suit is brought on 
behalf of or against an association or an unregis¬ 
tered body, no one member thereof can alone sue 
or be sued. The suit must be brought by or 
against all the members thereof. A decree passed 
against one of the members will not be binding 
upon the unregistered body unless the procedure 
laid down by O. 1, R. 8 , C. P. Code, has been 
followed. If that procedure is not followed, the 
result of the suit has no binding effect on those 
who are not on the record. An objection as to the 
procedure under O. 1, R. 8 not having been follo- 
w ? . I s n °t an objection as to non-joinder, or 
misjoinder of parties but goes to the root of the 
case. The prejudice is obvious if all the mem¬ 
bers of an association are made bound by a decree 
although they were never either parties to the 
suit or properly represented by some one else. 
{Radha Krishna, /.) Thakur Prasad Saksene 
v. Sadiq Husain Mehdi Husain Firm. 15 Luck. 
253=12 R.O. 215=1940 A.W.R. (C.C ) 38=1939 
O.L.R. 735=185 I.C. 330=1940 O.W.N. 7=A.I. 
R. 1940 Oudh 129. 

;-O. 1, R. 8 —Suit for declaration that there 

is no public right of way over plaintiff's land — 
Members of public not impleaded—Defendants 
alone interested in opposing plaintiff's right — 
Suit, if bad. 
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A suit for a declaration that there is no public 
right of way over the lands in suit belonging to 
the plaintiff is not bad although members of the 
public have not been impleaded in the way con¬ 
templated by O. 1, R. 8, C. P. Code, when accor¬ 
ding to the plaintiff the defendants alone are 
interested in opposing or resisting his rights, 

vVhatever conclusion the Court may come to in 

the case, the decision can be binding only as 

between the parties to the suit. Other members 

of the public not being represented will not be 

affected one way or the other. ( Biswas , J.) 

lAMm 1 Kanjan v. Promode Ranjan. 44 C.W. 
N. 1029. 

0.1, R. 8 — Suit under—Death of one of 
several plaintiffs—Omission to implead legal re- 
^esentatives—Abatement. C P. Code, O. 22. 

17 P L.T. 926. 

~~—O 1, R. 8 — Suit under—Frame of Suit by 
plaintiff in representative capacity for declaration 
of right of fishery against defendants in represen¬ 
tative capacity—Direct claim by plaintiff against 
defendant for damages for actual trespass and for 
injunction against further trespass — If can be 
joined. 

There is no reason why a relief which neither 
the plaintiff claims in a representative capacity 
himself nor seeks to enforce against the defen¬ 
dants in any representative capacity should not be 
joined with the claim against the defendants in a 
representative capacity in respect of a declaration 
of right. There is no objection to the plaintiff 
maintaining his representative suit for a declara¬ 
tion of a right of fishery along with his direct 
claim for an injunction against the defendants 
restraining them from further trespass or for 
damages for trespass actually committed by them. 

( Harries , C.J. and Rowland, J.) Rata Braja 
Sunder Deb v. Mani Behera. 189 I.C. 543=6 
B.R. 836=5 C.L T._35=A.I R. 1940 Pat. 247. 

~ O. I » R. 8 —Tort—Damages—Representa¬ 
tive suit—Maintainability. See Tort — Damages. 
49 L.W. 664. 

-- O. 1, R. 9 —Applicability to mortgage suit. 

See CP. Code, O. 34, R. 1. 1940 O.A. 191=1940 

O.W.N. 209. 

O. Rr. 9 and 10 —Applicability —Addition 
of party—Right of plaintiff to add at late stage — 
Duty of Court — Considerations. 

O. 1, R. 9, C. P. Code, lays down the general 
principle that a suit shall not be dismissed merely 
because of the non-joinder of some person neces¬ 
sary to suit; but admittedly an exception has 
been made by the Courts to those cases in which 
the plaintiff has persisted in two or more Courts 
in not adding the necessary party, even when he 
was given an opportunity to do so. It cannot be 
said that there is any rule of thumb by which a 
Court can say whether the plaintiff shall be 
allowed to add a party at a late stage or not, O. 1, 
R. 9, is still the rule to be applied at any stage of 
a proceeding, and a plaintiff should only be re¬ 
fused that equitable relief when his conduct has 
been such as to disentitle him to it. Nor will the 
Courts lightly dismiss a plaintiff's suit unless his 
conduct has been such that he does not deserve 
the consideration of the Courts. If he has be¬ 
haved in a fair and straightforward manner and 
t£ e adding of a party would not unduly prejudice 
the defendant, his suit should not be dismissed 
because of some technicality such as the adding 
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of a party even if it be at a very late stage of the 
litigation. ( Horwill , /.) Narayanan Nair v . 
Chekunni. 1937 M.W.N. 245=45 L.W. 648= 
170 I.C. 242=10 R.M. 164=A.I.R. 1937 Mad. 
520. 

-O. 1 , R. 9 —Joinder of parties—Power of 

Court—Party in whose favour joinder is neces¬ 
sary, refusing to allowing addition. 

Though a Court has a power to join a party 
under O. 1, R. 9 it cannot join a party, which the 
litigant in whose interest the joinder is to be 
made refuses to have the necessary parties 
joined. {Stone, C.J. and Dose. J.) Girdhar 
Motilal Champalal Firm. 1940 N.L.J. 151. 
-O. 1, R. 9 and O. 34, R. 9—Scope—Mort¬ 
gage—Suit for redemption—Omission to implead 
some of the proprietors interested in equity of 
redemption—If fatal. 

It is not correct to say that O. 1, R. 9, C. P. 
Code, is subordinate to O. 34, R. 1, C. P. Code. 
The rule laid down in O. 34, R. 1, is merely a rule 
of procedure enacted with the object of avoiding 
multiplicity of suits. The combined effect of O. 1»- 
R. 9 and O. 34, R. 1, is that all persons whose 
rights and interests may be adjudicated upon and 
determined in a mortgage suit ought to be added 
as parties, but the failure to add one or more 
such persons cannot have the effect of defeating 
the suit, if the Court, in their absence, can deal 
with the matters in controversy so far as regards 
the rights and interests of the parties actually 
before it. Whether the Court can do so or not 
must depend upon whether the presence of those 
not added is essential to enable the Court to 
adjudicate on the rights and interests of those 
actually before it. If no decree can be passed 
without affecting the rights of absent parties, the 
suit cannot proceed in their absence and must be 
dismissed. Otherwise the suit can proceed and 
the Court can determine the matters in contro- 
versey between the parties actually present, 
though the other parties might properly have been 
added as parties to the suit. Since it is beyond 
controversy that any one of several co-mort¬ 
gagors can redeem a mortgage, the omission to 
implead some of the proprietors interested in the 
equity of redemption as parties to a suit for re¬ 
demption of the mortgage is not fatal to the suit, 
when the presence of those persons is not essen¬ 
tial to enable the Court to decide the matter in 
controversy in suit. {Fazl AH , J.) Narain 
Pandey^. Surajbhan Lal. 1937 P.W.N. 98= 
169 I.C 897=3 B.R. 678=10 R.P. 91=18 Pat. 
L.T. 289=A.I.R. 1937 Pat. 414. 

-O. 1, R. 9 — Scope — Non-joinder , if can 

entail dismissal of suit. 

O. 1, R. 9, C. P. Code, is wide in its scope and 
is subject to no qualification whatever. No suit 
whatever is to be defeated by the non-joinder of 
parties, and in every suit the Court is to proceed 
to do justice as between the parties thereto, no- 
matter if there has been non-joinder. It isfor 
the Court to decide in each case, whether it 4 is 
possible to do justice as between the parties 
despite non-joinder. The answer to the ques¬ 
tion as to whether the suit falls to. be dismissed 
incase of non-joinder because it is barred by 
limitation as against the party not impleaded, 
must depend on the facts and circumstances of 
each case. {Thom, C.J. and Ganga Nath, JJ 
Kunj Behari Lal v. Jamna Kunwar. . 181 I.C, 
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448=11 R A. 566=1939 A.L.J. 123=1939 A.W. 
R. (H.C.) 214=A.I.R. 1939 All. 235. 

-O. 1, R. 9-— Scope — Non-joinder of neces¬ 
sary party in spite of objection at earliest stage — 
Effect—Dismissal of suit—If justified. 

O. 1, R. 9 does not do away with the necessity 
for bringing a necessary party on the record. If 
a necessary party is not on the record the proper 
course is to apply to have him joined. If he is 
not brought on the record at all, or if when he is 
brought on the record the suit as against him is 
“barred by limitation, the suit will be dismissed 
especially where the defendant has taken the 
objection even at the earliest possible moment 
and the plaintiff has not asked for amendment 
of the plaint for bringing on record such party. 
An executant of a promissory note governed by 
the Bengal School of Hindu Law died leaving 
two widows. Plaintiff impleaded one of them 
:as defendants in his suit on the note. Even at 
the earliest moment, the impleaded widow 
pleaded that the other widow was a necessary 
party but the plaintiff did not implead her. 

Held , that she was a necessary party and as she 
was not on record, the suit should be dismissed. 
{McNair, J.) Probodh Lal Mukerjee v. Nila- 
hatan Adhikary. 62 Cal. 324=162 I.C. 323=8 
R.C. 597=A.LR. 1936 Cal. 193. 

-O. 1, R. 9— Scope — Omission to follow 

Procedure of amendment—Suit allowed to pro¬ 
ceed to decree-—Effect—Waiver of defect. 

Once a multifarious suit is allowed to proceed 
to trial and results in a decree, without the 
procedure for amendment prescribed by O. 1, 
R. 9, C. P. Code, being followed, the defect of 
multifariousness is considered to have been 
waived. ( Rowland , /.) Janki Rai v. Ham Ran 
Bijaya Prasad Singh. 187 I.C. 49=12 R.P. 
560=6 B.R. 416=20 Pat.L.T. 889=A.I.R. 1940 
Pat. 145. 

-■—O. 1, Rr. 9 and 10 —Scope — Partnership — 

Suit for accounts — Non-joinder of one partner — 
Subsequent joinder as pro forma defendant after 
limitation—Dismissal of whole suit—Propriety 
and legality of. 

The fact that a claim is barred against a parti¬ 
cular person does not prevent that person from 
being impleaded as a pro forma defendant to the 
suit. In a suit for accounts of a partnership a 
member of the partnership was not originally 
made a party. On a plea of non-joinder being 
raised, he was impleaded as a pro forma defen¬ 
dant, but that was not till after the period of 
limitation for the suit had expired. The lower 
■Courts dismissed the suit on the grounds that 
<i) that the suit for accounts should be dismissed 
if all the partners were not impleaded ; («) that a 
party could not be impleaded at all if any claim 
which might have been made against him be 
barred by limitation. 

Held , that neither of the grounds was valid or 
•correct and that the dismissal was. consequently 
wrong and must be set aside. ( Allsop , /.) Jamna 
Kuer v. Kunj Behari Lal. 1937 A.W.R. 527= 
170 I.C. 743=1937 A.L J. 571=10 R.A. 171= 
1937 A.L.R 728=A.I.R. 1937 All. 502. 

-O 1, Rr. 9 and 10—Scope—Powers and 

•duties of Court—Suit in name of non-existing or 
non-juristic person — Dismissal—Propriety— 
Amendment to rectify misdescription—Permissi¬ 
bility See C. P. Code, S. 153 and O. 1 Rr. 9 and 
10. 20N.L.J. 65. 


C. P. CODE (1908), O. 1, R. 1 0 . 

h 9 — Scope—Suit by one of two per¬ 
sons jointly interested—Competency — Death of 
other party interested pending Suit-Power of 
Lourt to decree suit—Subsequent events—Dutv of 
Court to take notice of. y 7 

The provisions of O. 1, R. 9, C. P. Code an* 
clear enough and make it incumbent on the Court 
to deal with the matter in controversy so far as 
regards the rights and interests of the parties 
actually before it. It may be that a Court would 
in certam exceptional cases refrain from passing 

?h a t Cr an ,n ^ faVOUr -° f - a pIaintiff when it find! 

that all the parties interested in the subject- 
matter of the suit have not been impleaded. But 
rule can have no possible application to a 
case in which on account of the death of the 

other party jointly mterested with the plaintiff 

a occurred during the pendency P of the 
suit, the plaintiff has become the only person 

!^? n f tf | e . c a s e is taken up for trial entitled to the 
relief claimed. Courts can take notice of events 
happening after the institution of the suit and at 
times it IS essentia! for the Court to do so fn 
o ^ f a avold a further unnecessary litigation 
( A a° d ° c ° m P Iete r Justice between the parties 
(Abdur Rahman, /.) Sornammal v. Thanga- 
velu Mudaliar. 1940 M W.N 429-A TT? 

1940 Mad. 412=(1940) I MXJ i 4 0 429 ~ AJ - R - 

to Cofffs 1 polers°~ Additi0n ° f > artie *~L™ts 

^'though under O. 1, R. 10, C P. Code, the 
Court has wide powers to add parties to a suit 

be fntere 6 ^ 1 d g; mere ! y be $ ause a person claims to 
be interested in a suit and wants to be added as a 

party the Court would not ordinarily make him 

Wlt j I ?r7 t the concurrence of the plaintiff^ 
OVadta and Wassoodew, JJ.) Virbhadrappa v 
ShekabMr | L R. (1939) Bom. 232=182 I.C.' 

r9«Bom R 188. 15 ~ 41 B ° m L R ' 249=A.I.R, 

—1, R. 10 and°. 41 R 23 -Addition of 
parties—Partition action—Necessary parties not 

ZeCott ° " *° bS f0lhWed by at> ™‘- 

Where the Appellate Court is of opinion that a 
certain person is a necessary party and ought to 
have been impleaded in a partition suit the 
proper procedure is to remand the case to the 
Court of first instance with a direction that th„ 

Court should implead that person and then 

proceed to dispose of the case. ( Braund J ) 
Noor Mohammad v. Zainul Abdin 1940 a’w 
R. (H.C.) 375=A.I.R. 1940 All. 399 AW- 

— -O. 1. R. 10 Addition of party in abbeal _ 

If subject to appeal or revision ‘ V PP ‘ 

An order made by an appellate Court adding a 
third person as a party is not appealable as an 

^ de 4 V m p der ,°- t! i0 , does not find a P ,ace in 

‘ ., ’ f ? . Is also not one which can be 

assailed in revision because it is clearly an 
lnterlocuiory order. ( Thomas , C.J.and Yorke , 
y* f; R JJ Manohar v. Ramanand. 14 Luck. 
447=179 I.C. 1004=1939 O.A. 228=1939 O.L. 
R. 105=11 R.O. 223=1939 O.W.N. 181=A.I.R. 
1?39 Oudh 102. 

-O. 1, R. 10 —Applicability — Defendant 

dead prior to suit—Joinder of heir — Procedure — 
0.22, R. 10— Applicability. 

A suit was instituted against a person who was 
however subsequently found already dead. The 
person in whom the property of the deceased 
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vested was made a party to the suit under O. 1, 
R. 10. No application was made under O. 22. 

Held, that O. 22, R. 10 of the Code had no 
application as the person sued was already dead 
before the institution of suit. If the plaintiff, 
being ignorant of the death of defendant, joined 
him as a party to the suit he was in no worse 
position than that in which he would have been 
had he failed to join defendant if alive. He 
could at any time before the period of limitation 
for instituting the suit against defendant join 
him if he was alive and could likewise join per¬ 
sons who had succeeded to his estate if he was 
dead. A person in whom the property of deceas¬ 
ed vested could therefore be joined as party to 
the suit under O. 1. R. 10. ( Rupchand Dilaram 

and Haveliwala; A.J .Cs.) Gordhandas v. Rijhi- 
bai. 168 I.C. 860=9 R.S. 251=A.I.R. 1937 
Sind 47. 

--O. l, R. 10 and O. 6, R. 17— Applicability 

—Plaint instituted by living person in name of and 
verified on behalf of, dead person—Substitution 
of name of living person — Permissibility—Gross 
neglect—Effect of. 

Where a person, who had instituted a suit in 
the name of a dead person and had verified the 
plaint on behalf of the dead person, applied 
under O. 1, R. 10, O. 6, R. 17 and S. 151 for leave 
to amend the description in the plaint, and it was 
found that he was guilty of gross neglect in 
misdescribing himself. 

Held, that a living person's name could not be 
substituted in the place of a dead person under 
O.l, R. 10. Nor would it be proper for the 
Court to exercise its discretionary jurisdiction 
in favour of the applicant to amend the plaint 
under O. 6, R. 17 as he was guilty of gross neglect. 
(Rupchand Bilaram, A.J.C.) Noorbhoy Alibhoy 
Halai v. Secretary of State. 168 I C. 784=9 
RS. 244=31 S.L.R. 406=A.I.R. 1937 Sind 
92. 

-O. 1. R. 10—Applicability and scope—Suit 

for money against two defendants—Agreement 
between parties to take accounts, each agreeing to 
pay other what might be found due—Amount 
found due to one defendant by another—Trans¬ 
position of former as plaintiff and decree for sum 
in his favour against other defendant—Power of 
Court to make—Inherent powers. See C. P. Code, 
S. 151. (1937) 1 M L.J. 672. 

-O. 1, R. 10 —Application under—Court dis¬ 
posing it of under O. 22, R, 10— Appeal. 

When an application is made under O. 1, R. 10 
but it is dealt with by the Court also under O. 22, 
R. 10, an appeal lies against the order on the ap¬ 
plication. ( Venkataramana Rao, J.) Meyyappa 
Chettiar v. Sf.f.thachi Achi. 171 I C. 145=10 
R.M. 280=A.I.R. 1937 Mad. 200=(1937) 2 M.L. 
J. 279. 

-O. 1, R. 10—Ex parte decree — Application 

by necessary parties not impleaded as such for 
addition and for permission to apply to set aside 
ex parte decree — Maintainability—Duty of Court. 

Where a suit is decreed ex parte and persons 
entitled to be added as parties to the suit make an 
application to add them as parties and to set aside 
the ex parte decree, the Court should add them as 
parties and give them an opportunity to set aside 
the ex parte decree. ( Rowland , /.) Rameshwar 
Bhagat v . Thakur Jeban Narayan Singh. 166 


DIGEST, 1936—1940 

C. P. CODE (1908), O. 1, R. 10. 

I.C. 794=9- R.P. 353=3 B.R. 231=18 Pat.L T 
278=1936 P.W.N. 708=A.I.R. 1937 Pat. 49. * 
-O. 1, R. 10— Grounds for permitting amend¬ 
ment—Suit on behalf of a Government Ward __ 

Plaintiff's name wrongly given — Amend?nent, if 
can be allowed— C. P. Court of Wards Act (1889). 
Ss. 30 and 27. 

O. 1, R. 10. C. P. Code, on a plain reading only 
contemplates that a suit should have been filed in 
the name of a wrong person irrespective of whe¬ 
ther he is a living or a dead person. Such a 
defect is capable of being cured, if the mistake is 
shown to have occurred in good faith and provi¬ 
ded that in permitting the amendment no injustice 
results to the defendant. In a suit on behalf of a 
Government Ward under S. 30 of the C. P. Court 
of Wards Act, the real plaintiff is the manager 
and he sues on behalf of the Ward. Any mistake 
in the name of the Ward does not affect the sub¬ 
stance of the suit and its correction cannot pre¬ 
judice the defendant. ( Niyogi , /.) Karimullah 
Khan v. Bhanu Pratap Singh. 175 I.C. 911= 
11 R.N. 14=A.I.R. 1938 Nag. 458. 

--O. 1, R. 10 and O. 41, R. 20— Joinder of 

parties in appeal—Provision of law applicable — 
Party to suit not impleaded in appeal—Addition 
after right of appeal is time barred. 

The proper Order and Rule applicable to the 
joinder of parties in appeal is O. 41, R. 20 and not 
O. 1, R. 10. A party against whom a suit has 
been dismissed and as against whom the right of 
appeal has become barred, is not interested in the 
result of the appeal and hence cannot be added in 
appeal under O. 41, R. 20. (Davis, J.C. and Lobo r 
A.J.C.) Thadhi v. Abdul Husain. 31 S.L.R. 
486=171 I.C. 315=10 R.S. 100=A.I.R. 1937 
Sind 236. 

—-—O. 1, R. 10— Mortgage by Hindu father — 
Suit on — Son—If necessary party—Application by 
son to be joined as party—If to be allowed. 

A member of a joint Hindu family who con¬ 
tends that the action of the manager was beyond 
his powers as manager is not properly represented 
by the manager, and ought to be joined as a party. 
A son is not a necessary party to a suit against 
his father on a mortgage of joint family property 
as he can bring a suit for declaration that the 
mortgage decree is not binding on his share. But 
when he himself applies to be made a defendant 
contesting the binding nature of the mortgage, he 
should be joined as a proper party to the suit 
under O. 1, R. 10, C. P. Code, to effectually and 
completely settle the questions involved in the suit 
and to avoid multiplicity of proceedings. (Pol¬ 
lock, J.) Motiram v. Lal Chand. IL R. (1937> 
Nag. 366=170 I.C. 192=10 R.N. 52=A I.R. 
1937 Nag. 121. 

-O. 1, R. 10 —Mortgage suit—Final decree — 

Subsequent addition of equitable mortgagee not 
impleaded in suit—Powers of Court . 

The Court has ample power under O. 1, R. 10,. 
C. P. Code, even after the passing of the final 
decree in a mortgage suit to order that a person 
whose presence may be necessary to enable the 
Court effectually and completely to adjudicate 
upon the questions involved in the suit be added 
as a party to the proceedings. If it appears that 
there is an equitable mortgagee who, under O. 34,. 
R. 1, C. P. Code, was a necessary party, and that 
he ought to be joined as a party, the Court can 
add him as a party although the final judgment 
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has been passed in the suit. (MacNair, J.) Anna¬ 
purna Roy v. Ram Ranjan Mullick. 40 C.W. 
N. 1173. 

O. 1, R. 10—Mortgage suit—Holder of 
money decree against mortgagor getting receiver 
appointed in execution—Power of Court to im¬ 
plead him as party in mortgage suit. See C.P. 
Code, O. 34, R, 1 . 40 C.W.N. 974. 

' O. 1, R. 10—Mortgage suit—Omission to 
implead interested party—If fatal. See C.P. 
Code, O. 34, R. 1 . A.I.R. 1936 Pat. 153. 

-O. 1, R. 10 —Necessary parties added as 

co-defendants instead of as co-plaintiffs—Grant of 
appropriate relief. 

One or more of several persons jointly interes¬ 
ted can bring an action in respect of joint property 
and if their right to sue is chaltenged can amend 
by joining their co-contractors as plaintiffs if they 
will consent or as co-defendants if they will not. 
Nor indeed would it matter that a w’rong person 
had originally sued though he had no cause of 
action. Once all the parties are before the Court 
the Court can make the appropriate order and 
should give judgment in favour of all the persons 
interested whether they be joined as plaintiffs or 
defendants. A person executed a mortgage in 
favour of a firm. Subsequently some of the 
partners retired assigning their interest in favour 
of the remaining partners by unregistered deed. 
The remaining partners brought a suit on the 
mortgage and as an objection was brought to the 
maintainability of the suit, the plaint was amend¬ 
ed bringing on record the retiring partners as 
defendants. 

Held f that it would have been more satisfactory 
that the retiring partners should have been made 
co-plaintiffs instead of co-defendants, but even 
otherwise as whole of the necessary parties were 
before the Court, appropriate relief could be 
granted. 

Held , also , that the judgment should be given in 
favour of all the original partners, though some 
of them had been made defendants. (Lord Por¬ 
ter.) Monghi Bai v. Cooverji Umersey. 66 I.A 
2l0=I.L.R. (1939) Bom. 503=1 L R. (1939) 

Kar.(P.C ) 295=1940 P.W.N. 19=11 R.P.C. 295 
=1939 O.W.N. 626=1939 A.W.R. (P.C.) 136= 
70 C L. J. 261=41 Bom L.R. 1127=50 L.W. 926 
=1939 A.L.J. 863=182 I.C. 1=1939 O.L.R. 392 
=5 B.R. 750=43 C.W.N. 869=A.I.R. 1939 P.C. 
170=(1939) 2 M.L.J. 366 (P.C.). 


-O. 1, R. 10 —Parties improperly added — 

Order ‘ discharging ’ them — Propriety—Order for 
costs—Power of Court. 

Where parties are added as defendants at the 
instance of a co-defendant, and no cause of action 
is found against them, the proper order to pass is 
to strike off the names of those defendants under 
O. 1, R. 10 (2), C. P. Code, and not to discharge 
them. When such defendants are struck off 
under O. 1, R. 10 (2) as being improperly added, 
Court can impose such terms as it considers pro¬ 
per and can order the party to pay costs to such 
defendants. This power of the Court is analo¬ 
gous to its power of adjourning proceedings in 
which case the Court is empowered to make the 
defaulting party to pay costs to other party and 
there is no limitation as to the amount which can 
he awarded under such circumstances. (Jai Lal, 
/.) Allahabad Bank, Ltd., Lahore v. Raja 


C. P. CODE (1908), O. 1, R. 10. 

Ram 171 I.C. 570=39 P.L.R 342=10 R L. 215 
A.I.R. 1937 Lah. 67. 


- R ‘ 1 °‘“ Pro f° rm a defendant becoming 

co-plaintiff on his own application—If adopts all 
the statements made in plaint. 

When a pro forma defendant becomes on his 
own application a co-plaintiff, he adopts all the 
statements made in the plaint which support the 
cause a f action and those statements only. He 
does not adopt statements made therein which 
are not essential to the cause of action as stated in 
the plaint. ( R . C.- Mitter, J.) Suraj Singh v 
Kalidasi Dasi. 41 C.W.N. 501. 

-O. 1, R. 10—Reference under Canton¬ 
ments House Accommodation Act (VI of 1923),. 
S. 15—Mortgagee not in possession of property 
acquired on lease—If to be added as partv. See 

Cantonments House Accommodation Act, S. 15 

167 I.C. 158=9 R. Pesh. 80=A.I.R. 1937 Pesh" 
17 * 

O. 1, R. 10- Pent suit—-Claim by inter¬ 
vener alleging purchase of holding to be added as 
party—Statutory recognition taking effect after 
suit—If bar to joinder. 

A Court has, under O. 1, R. 10, C. P. Code,, 
power to add any person as party whose presence 
is necessary in order to enable a’ Court efficiently 
and completely to ad j udicate upon and settle the 
questions involved in the suit. This power is 
given to the Court at any stage of the proceed¬ 
ings. Where in a rent suit the intervener, alleg¬ 
ing purchase of the holding claims that he should 
be added as party to the suit, the Court must add 
the intervener as party even though statutory 
recognition as transferee has taken place after 
the institution of the suit. (Rowland J) 
Rameshwar Bhagat v. Thakur Teban Narayan 
Singh. 166 I.C. 794=9 R.P. 353=3 B R 231 = 

18 Pat.L.T. 278=1936 P.W.N. 708=A.I.R. 1937 
Pat. 49. 


O. 1, R, 10 Striking out name of necessary 
party — Propriety—Proper procedure. 

When O. 1, R. 10, C. P. Code, provides that the 
Court may strike out the name of party who has 
been improperly joined as plaintiff or defendant, 
these words have reference to the suit as framed.- 

It was certainly never intended that the claim of 

a necessary party should be first tried and that 
his name should then be struck off the record on 
the ground that his claim ought to be dismissed 
before any decree has been passed. Such a pro¬ 
cedure can only lead to multiplicity of proceed¬ 
ings. Where, therefore, several persons claiming 
to be owners of the equity of redemption sue for 
redemption of the mortgage, the Court cannot 

«£ U V> e names °I some of them under O. 1, 
K. JO, C. P. Code, on . the ground that they had 
-not been properly joined as parties to the suit, 
ihe correct procedure would be to keep the 
names of all the plaintiffs on the record until a 

preliminary decree is passed. If the Court is 

then of opinion that any of the claims have failed, 
these claims can then be dismissed as part of the 
preliminary decree. ’ ( Beckett , /.) Manohar 
Lal v. Rosan Lal 179 I.C. 685=11 R.L. 60S 
=40 P.L.R. 805=A.I.R. 1938 Lah. 799., 

-— O. 1, R. 10 and O. 30, Rr. 3 and 8—Suit 

against firm—Person interested in firm but not 
served with summons—Right to intervene and 
defend on merits—Denial of being partner — Effect 
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—Power of Court to implead against plaintiff's 
wishes. 

In a suit against a firm under O. 30, C. P. Code, 
it is not possible for a person who has not been 
served with a writ but who apprehends that at 
some future time the plaintiff will eventually 
seek to hold him liable in execution proceedings 
on the basis of partnership, to enter appearance 
and defend the suit on the merits unless he 
admits that he is not in fact a partner. Neither 
O 30, C. P. Code, nor R. 20 of the Calcutta High 
Court Rules (Original Side), Ch. VIII, permits 
of such a course. But when such person is 
interested in some way or other in the assets of 
the firm, and denies that he is a partner in the 
firm, he can apply to the Court under O. 1, R. 10, 
C. P Code, and it will be proper for the Court to 
add him as a party to the suit even in opposition 
to the wishes of the plaintiff. ( Panckridge , J.) 
Dhai v. Bhadarbull Hargobindroy. 40 C. W. 
N. 677. 

-O 1, R. 10— Suit by assignee of bond under 

void assignment — Assignor, if can be substituted 
as plaintiff. 

A suit instituted by an assignee of a bond 
under an assignment which is void under S. 136, 
T. P. Act, can be said to have been instituted in 
the name of a wrong person, and where the 
assignee has acted under a bona fide mistake, the 
Court can remove the name of the assignee and 
order substitution of the name of the assignor as 
plaintiff under O. 1, R. 10, C. P. Code. ( Srivas - 
Java and Nanavutty, JJ.) Sitla Bux Singh v. 
Mahabir Prasad. 12 Luck. 150=162 I.C. 229= 
8 R.O 359=1936 O. W. N. 414=A.I.R. 1936 
Oudh 275. 

-O. 1, R. 10— Transposition of defendant as 

plaintiff—When to be made. 

O. 1, R. 10 is in the widest possible language 
and transposition of a defendant to the side of 
the plaintiff should be adopted in all cases where 
it is necessary for the complete adjudication 
upon the question involved in the suit and to 
avoid multiplicity of proceedings. A.I.R. 1932 
Pat. 346, Ref. (Wort, J.) Lal Narain Singh v. 
Ugesiiwardhari Singh. 160 I.C. 149=8 R.P. 
340=A.I.R. 1936 Pat. 107. 

-O. 1, R 10 —Transposition of parties—If 

can be permitted in second appeal. 

The Court, including the High Court in second 
appeal lias power at any stage to permit a trans¬ 
position of parties under O. 1, R. 10, C. P. Code. 
This power is discretionary and its use will, of 
course, depend upon the circumstances of each 
case. The purpose of the rule is to enable the 
Court to be in a position to determine the real 
questions in controversy between the parties and 
avoid allowing a mere technical objection success¬ 
fully to defeat a just claim. A respondent may 
be transposed as an appellant or a defendant 
made a plaintiff. (Vcrma and Rozvland, JJ.) 
Radhaballabh Prasad?'. Raghunath Lal. 180 
I.C. 833=5 B.R. 496=11 R.P. 543=1939 P.W. 
N.829=A I.R. 1939 Pat. 397. 

_O. 1, R- 10— Transposition of parties — 

Suit by assignee of mortgage right—Mortgagee 
impleaded as defendant — Assignment found 
invalid owing to registration being void Applica¬ 
tion to transpose mortgagee as plaintiff in appeal 
and for decree on mortgage — Maintainability . 


C. P. CODE (1908), 0.1. R. 10. 

Where in a suit brought by an assignee of a 
mortgage right to enforce the mortgage, im¬ 
pleading the mortgagee assignor also as a defen¬ 
dant, it is found that the assignment deed is 
invalid as a result of invalid registration, if an 
application is made in appeal to transpose the 
mortgagee-assignor as a plaintiff and to grant a 
decree on the foot of the mortgage, the Court 
will not grant the application at that stage, when 
the result is to change the character of the suit 
which has proceeded on the footing that the 
mortgagee has accepted the assignment as bind¬ 
ing on him. If that is reopened and transposition 
effected at that stage, it would complicate matters 
and hence the transposition should not be made. 
(Pandrang Row and Krishnaszvamy Ayyangar, 
JJ.) Lakshmt Narasimhachariar v. Mangam- - 
MAL. 49L.W. 387 (2)=1939 M.W.N. 554=A. 
I.R. 1939 Mad. 467. 

-O. 1, R. 10— Written statement requesting 

inter alia to add parties—If an application. 

A written statement which inter alia requests 
the Court to add certain persons as parties is an 
application under O. 1, R. 10, C. P. Code. (Mya 
Bu and Baguley, JJ.) Mahomed Sultan v. 
Abdul Rahman. 171 I.C. 876=10 R.R. 194=A. 
I.R. 1937 Rang. 175. 

-O. 1, R. 10 (1)— Applicability —“Bona fide 

mistake ”— Redemption of mortgage—Suit by 
grandson of mortgagor impleading sons as defen¬ 
dants—Allegation that latter having also right to 
redeem refused to join in suit—Finding that 
plaintiff had no right to sue—Dismissal of suit — 
Propriety—Sons ex parte— Pozvcr of Court to 
transpose as plaintiffs or to decree in their favour. 

In a suit for redemption of a mortgage filed by 
the grandson of the mortgagor, it was alleged in 
the plaint that defendants 8 and 9, the sons of the 
mortgagor were also entitled to redeem but that 
they refused to join the plaintiff in the suit as 
they themselves claimed no interest in the pro¬ 
perty. The defendants 8 and 9 remained ex parte 
and did not ask for any relief or put forward any 
claim. The Court found that the plaintiff had no 
cause of action and that the only persons entitled 
to redeem were defendants 8 and 9 and dismissed 
the suit. 

Held, that it could not be said that there was 
any bona fide mistake as contemplated by 0.1, 
R. 10, C P. Code, and that in the absence of an 
application or request by the defendants 8 and 9 
the Court could neither transpose them as plain¬ 
tiffs nor pass a decree in their favour and the 
only right and proper course was to dismiss the 
suit. ( Horwill , /.) Alagirisami Naik v. Sikan- 
dar Rowther. 166 I.C 730=9 R.M. 393=1936 
M.W.N. 1184=44 L.W. 563=A.I.R, 1936 Mad. 
960=71 M L.J. 614. 

-O. 1, R. 10 (2 )—Addition of new party— 

Conditions justifying. 

The Court in making an order directing a new 
party to be added under ()• 1» R* 10 (2), C% 
Code, must be satisfied either that the party 
ought to have been joined as plaintiff or defen¬ 
dant, or that the presence of that party is neces¬ 
sary to enable the Court effectually and complete¬ 
ly to adjudicate upon and settle all the questions 
involved in the suit, so that they shall not again 
be raised in that or any other suit between the 
parties to the suit or any of them and third par¬ 
ties. (Kunhi Raman , /.) Mangacharyulu v . 
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Krishnamacharyulu. 50 L.W. 777=1939 M. 
W.N. 1233=A I.R. 1940 Mad. 225=(1939) 2 

M. L.J. 872. 

— — O. 1, R. 10 (2) — Addition of parties—Suit 
under S. 92, for framing of scheme—Close rela¬ 
tion of creator of trust claiming voice in manage¬ 
ment of trust property applying to be impleaded. 

In a suit under S. 92, the plaintiff proposed a 
scheme for the management of a certain charita¬ 
ble trust. The Deputy Commissioner being in 
charge of the trust property was made a defen¬ 
dant. He did not object to the proposed scheme. 
A close relation of the person who created the 
trusts moved the lower Court to be added as a 
defendant in the suit on the ground that he pos¬ 
sessed the necessary educational qualification for 
being appointed as one of the trustees for the 
trust created by his ancestor and if he was not 
so added, the scheme would go unchallenged and 
would be accepted by the Court, in which case 
he would have no right of appeal. It was con¬ 
tended by the applicant that he was not only a 
beneficiary but was also a person entitled to have 
some voice in the settlement of any scheme for 
the management of the trusts created by his an¬ 
cestor. 

Held , such a person should be added as a defen¬ 
dant in suit in order to enable the Court effectual¬ 
ly and completely to adjudicate upon and settle 
all questions involved in the suit. ( Nanavutty 
and Zia-ul-Hasan, JJ.) Suresh Singh v. Legal 
Remembrancer U. P. Government. 1937 O.W. 

N. 271=167 I.C. 828=9 R.O. 402=1937 O.L.R. 
160=A.I.R. 1937 Oudh 229. 

-O. 1, R. 10 (2 )—Discretion of Court — 

Addition of parties—Claim to vacant site against 
Municipality—Plea of title in Government—Latter 
—If necessary party—Addition as party - If justi¬ 
fied . 

In cases where a plea of jus tertii is set up, it is 
generally destrable to make the person whose 
title is set up a party to the suit to avoid multi¬ 
plicity of litigation. In cases where the interests 
of the public or involved and the ownership of 
the Government is in question, it is very desirable 
and sometimes necessary that the Government 
should be made a party to the suit. In a suit for 
declaration of the plaintiff’s title and ownership 
to a vacant site, the defendant Municipality plea¬ 
ded that the site in question was “kuntha” and 
“rastha”, a public pathway, that the title thereto 
was in the Government and that the latter should 
therefore be made a party. The lower Court 
ordered that the Government should be made a 
party to the suit. 

Held , in revision, that since a declaration of ab¬ 
solute title was claimed as against the Municipa¬ 
lity in whom the property was for the time being 
vested for specific purposes, without the free¬ 
holdvesting in them, it was desirable that, the 
person really interested in the property i.e.. Govt 
•ernment, should be made a party to the suit; and 
since the lower Court had exercised its discretion 
correctly, the High Court would not interfere 
with such exercise in revision. {Venkataramana 
Rao , /.) Krishnaswami Naidu v. Municipal 
Council Bellary. 45 L.W. 731—170 I.C. 919= 
10 R.M. 249=A.I.R. 1937 Mad. 641=(1937) 1 

M.L.J. 597. 

D. 1 R. 10 (2)— Object and scope of—Suit 

■ ^ a ■ « ... _ i /I /Ii4 4_* A A A /a ^a • aa 


ffor rent by thicadar against tenant -Application 
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by another to be impleaded as party as being the 
present thicadar entitled to rent—If to be allowed 

O. 1, R. 10, C. P. Code, has been enacted for 
the purpose of avoiding multiplicity of suits. In 
a , SU j t for rent by a thicadar against some tenants, 
the defendants pleaded that the plaintiff’s thica 
lease had expired long before the suit, that the 
petitioner was the present thicadar to whom they 
were paying rent. The petitioner, who was also 
actually summoned as a witness to prove that he 
was the present thicadar applied to be added as 
an AP vg ner, but his application was rejected. 

PI eld, that if it was important to decide who 

should pay rent, it might be equally important to 

decide who should receive rent, and the petitioner 

should therefore be added as a defendant. 

(Parma, J ) Nagendra Prasad v. Badri Lal. 21 
Jrat x . 

— O. 1, R. 10 (2)— Order awarding costs — 
Appeal. 

No appeal lies from an order awarding costs 
under O. 1, R. 10 (2), C. P. Code. (Jai Lal, J .) 

t ^ LA c H ^ BA ?^ Ban 5 Ltd * Lahore v Raja!Ram. 171 

R - L ‘ 215=39 L. R. 342=A.I.R. 

1937 Lah. 67. 

“ ?*-V 19 ^ 2 )—Partition suit—Mortgagee 

of undivided share—Power of Court to add as 
party. 

Under O.l, R. 10 (2), Q. P. Code, the Court has 
power to add as a party in a partition suit a mort¬ 
gagee of an undivided share of the property, 
where the extent of the mortgagor’s share is in 
dispute. There can be no doubt that the addition 
ot the mortgagee as a party in the suit would 
avoid multiplicity of proceedings. (Rau and 
Akram. JJ.) Profulla Kumar v. Dhirendra 
Lall I.L.R. (1940) 2 Cal. 37=189 I.C. 90=71 C* 

L. J. 549=44 C.W.N. 589=A.I.R. 1940 Cal. 284. 

D 1, R. 10 (2) Person added as plaintiff- 
interest adverse to plaintiff—Striking out as plain¬ 
tiff and transposing as defendant as necessary 
party — Expediency. 

Where the petitioner was added as the second 
plaintiff in a suit by the first plaintiff for recover¬ 
ing a certain amount from the defendants who 
were the owners of certain villages charged with 
the payment of an annuity and the petitioner 
alleged that the first plaintiff added him without 
his knowledge and that the first plaintiff’s inte¬ 
rests were adverse to that of his own, 
field that since there was no right to relief 
alleged to exist in the petitioner jointly, severally 
or in the alternative, and as the petitioner claimed • 
adversely also to the first plaintiff in the suit, it 
would be expedient to strike out his name as 
second plaintiff. But as he was clearly a person 
whose presence before the Court was necessary 
in order to enable the Court to effectually and 
completely adjudicate upon and settle all ques- 
tions involved in the suit, he could be transposed 
as elen ^ an * in the suit. Mathews: In re, Oates 
v. Mooney, (1905) 2 Ch. 460, followed. Where 
several disputes arise out of one subject matter, 
all the parties interested in such disputes should 
be brought before the Court and all questions in 
controversy between them should be completely 
settled in that action. ( Patanjali Sastri , J.) 

Vanjiappa Goundan v. Annamalai Chettiah 
188 I.C. 379=13 R.M. 11=1939 M.W.N. 948= 

50 L.W. 494=A.I.R, 1940 Mad. 69=(1939) 2 

M, L J, 551. >4 
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-O. 1, R 10 (2) and S. 107— Power of Court 

—slddition of party as respondent in the appeal. 

The Court has ample powers under the provi¬ 
sions of O. 1, R. 10(2) read with S-107, C. P. 
Code, to implead any person in the appeal as a 
respondent who ought to have been joined or 
whose presence before the Court may be neces¬ 
sary in order to enable the Court to adjudicate 
upon all the questions involved in the appeal, 
effectively. ( Abdur Rahman, J.) Devendra 
Ayyar v. Muthu Chettiar. 178 I.C. 191 = 11 
R.M. 416=47 L.W, 760=1938 M.W N. 75=A.I 
R. 1938 Mad. 329. 

-O. 1, R. 10 (2)— Power of Court to act suo 

motu— Grounds for adding party. 

Under O. 1, R. 10 (2) it is not necessary that 
there should be an application from the parties; 
the rule, however, does suggest that the Court 
will not act on its own initiative unless the pre¬ 
sence of the party added is necessary in order to 
settle effectually and completely and to adjudi¬ 
cate upon and settle all the questions involved in 
the suit. ( Darling , S.M. and Domford, J. M.) 
Hira Lal Roy Chowdhury v. Annapurna. 1938 
A.L.J. (Supp.) 9=1938 A.W.R. B.R. 97=1938 

R. D. 188. 

—-O. 1, R. 10 (2)— Scope — Attachment of 

Hindu joint family property in execution of dec¬ 
ree—Subsequent suit by female member claiming 
charge—Sale of part of property to attaching 
decree-holder—Application by latter to be added 
as party to maintenance suit—If to be allozued. 

A attached all the joint family property of two 
minors in execution of his money decree. Subse¬ 
quently a maintenance suit was brought by the 
grandmother of the minors claiming a charge on 
the same property. The guardian of minors 
conveyed some property to A to avoid the Court- 
sale. A therefore applied to be joined as a party 
to the maintenance suit. The application was 
rejected by the Court on ground that the sale to 
A was pendente lite. On revision, 

Held , that A was a proper party to the suit 
since at the time the suit was filed the property 
which the grandmother sought to be made the 
subject of the charge in her suit was under at 
tachment at the instance of A and it was obvi¬ 
ously just and convenient to decide in her suit 
whether the grandmother’s right could override 
that of A's. ( Stodart J.) Ranganayaki Ammal 
7 / Janaki Ammal. 1937 M.WN. 375=10 R.M. 
399=171 I.C. 798=A.I.R. 1937 Mad. 338. 

-O. 2, Rr. 1 and 3— Joinder of causes of 

action—Improper sale under S. 69, T. P.Act — 
Claim by mortgagor against mortgagee in respect 
of amount of mortgage and against purchaser on 
ground of fraud—If can be joined together. 

In the case of an unauthorised or improper or 
irregular exercise of the power of sale under 

S. 69, T. P. Act, the only remedy of the aggriev¬ 
ed mortgagor in the absence of fraud, is by way 
of damages against the mortgagee who has 
brought the property to sale. If there is fraud, 
there may be a cause of action for a suit to have 
the sale declared void or set aside. But it will 
be improper to club together a suit against the 
purchasers on the ground of fraud and a suit 
against the mortgagee on the question of the 
amount still due on the mortgage. (Horwill, J.) 
Govindaswami Naicker V. Pukraj Sowcar, 52 


c. P. CODE (1908), O. 2, R. 2. 

L.W. 324=1940 M.W.N. 772=(1940) 2 M.L.J. 
281. 

-O. 2, Rr. 1 and 6— Plaintiff joining in one 

suit two independent claims—Permissibility — 
Duty of Court to ask plaintiff to elect. 

Where the plaintiff sues in one suit for a decla¬ 
ration of his title as proprietor in respect of a 
portion in certain land and for partition of his 
share after the declaration of his title and also 
sues in the same suit the admitted raiyats of the 
land, calling upon them to remove a building 
from his holding and thus joins two claims and 
causes of action which are absolutely indepen¬ 
dent and unconcerned with one another, the suit 
should not be tried in the form in which it is in¬ 
stituted. The Court should ask the plaintiff to 
eiect to proceed with one of the claims. {Mo ham- 
mad Noor and Varma , JJ.) Nitai Lal Dutta v. 
Gohinda Bhushan Sen. 161 I.C. 695=8 R.P. 
469=A.I.R 1936 Pat. 142. 

-O. 2, R. 2—Applicability—Contract of sale 

by instalments—Defaults—Separate suits in res¬ 
pect of each default—If barred. See Sale of 
Goods Act, S. 38 (2). A.I.R. 1938 Rang. 364. 

-O. 2, R. 2—Applicability—Lease deed with 

default clause—Lessee not taking advantage of — 
Successive suits on defaults — If barted. 

Where in a covenant there is a clause exclu¬ 
sively for the benefit of a party, it is to be treated 
not as an obligation but as an option which may 
be exercised according to the choice that such 
party may make in that behalf. Where therefore 
there is a default clause in a lease giving to the 
lessor on any default by the lessee in the pay¬ 
ment of his monthly rent, a right to eject the 
lessee and to realize the rent from the lessee for 
the remaining unexpired period of the lease, at an 
increased rate of rent, if, in spite of such default 
clause, the lessor finds that it would be beneficial 
to him to keep the lease subsisting, he cannot be 
compelled to put an end to the agreement by rea¬ 
son of the default. If, therefore, in such a case, 
in spite of the default clause, the lessor does not 
sue for ejectment and for recovery of rent lor 
the period remaining unexpired on default, but 
merely brings a suit for rent due from date of 
defalt to date of suit, he will be deemed to have 
exercised the option not to claim under the 
default clause but to keep the lease subsisting. If 
after such suit there is again a default and the 
lessor brings a suit for the recovery of rent for a 
further period for which cause of action had not 
arisen at the time of the previous suit, such cause 
of action is different from the cause of action in 
the previous suit, and therefore such subsequent 
suit is not barred by the provisions of O. 2, R. 2, 
C. P. Code. ( Dadiba C. Mehta and Lobo,AJ. 
Cs.) Thadhomal v. Holomal. 32 SLR. 80= 
172 I.C. 712=10 R.S. 179=A.I.R. 1937 Sind 
300* 

- O. 2, R 2 — Applicability — Mortgage — Sub¬ 
sequent sale of mortgaged properties and others 
by mortgagor to mortgagee for amount of mort¬ 
gage debt and cash consideration—Covenant that 
in case vendee was ejected or dispossessed vendors 
zvould pay the zvhole sale price zvith interest—Sale 
cancelled by Collector and vendee dispossessed — 
Suit by vendee for recovery of amount of cash 
consideration paid and decreed—Subsequent suit 
for amount due under mortgage—If barred— 
Mortgage if superseded by sale . 
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A mortgage bond was executed to the plaintiff 
and his father by the 1st defendant, and the 
father of defendants 2 and 3, for Rs. 440, on 
which interest was payable at 6} seers of paddy a 
rupee. A year later the mortgagees took a kobala 
from the mortgagors for the sale of the mort¬ 
gaged and other properties for the sum of 
Rs. 1,000. The consideration of Rs. 1,000 recited 
in the kobala was made up of the mortgage 
amount of Rs. 440, and another mortgage for 
Rs. 178, thus making up Rs. 618 which was due to 
the plaintiff from the mortgagors and a cash pay¬ 
ment of Rs. 3^2. The kobala stipulated that in 
case the purchaser was ejected or dispossessed 
from the lands sold to him, the whole sale price 
of Rs. 1,000 was to be repaid to him with interest 
from the date of execution of the kobala. The 
sale was however, cancelled by the Collector as 
being inoperative against defendants 1 to 3, and 
the plaintiff was dispossessed from the properties 
sold. He realised the sum of Rs. 382 paid by him 
in cash under the kobala with interest by suit. 
He then brought another suit to enforce the 
mortgage for R. 440. 

Held , that the effect of the kobala was to create 
and substitute a new contract between the par¬ 
ties, extinguishing their rights under the mort¬ 
gages, the amounts under which forced part of 
the consideration for the sale, which contract was 
one and indivisible, and which superseded the 
existing contracts of mortgage. The plaintiff 
having chosen to sue for and obtain a money 
decree for Rs. 382 and interest, which was part of 
the claim under the kobala, and not having inclu¬ 
ded the whole of the claim which he could make 
under the kobala, must be taken to have aban¬ 
doned and relinquished the rest of the claim under 
it, and consequently the suit for Rs. 440 under 
mortgage which had been superseded by the 
kobala was barred by the provisions of O. 2, R. 2, 

C. P. Code. (Guha and Bartley, JJ.) Kamarud- 
din Shah v. Shaik Diljan. 166 I.C. 996=9 R 
C. 646=64 C.L.J. 62=A.I.R. 1937 Cal. 57. 

O. 2, R. 2—Applicability—Prior suit for 

r 1 ml/% A f 1 1 • .1 • 
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Arumugham Chettiar v Mariap- 
11 C £ E ™ R - 1937 M.W.N. 1256=176 I c 800 
ML.X 178 =A.I.R. 1938 Mad. 255=(lf38?? 

7' ,?* 5.%^* ^— Applicability — Test—“Cautp n-f 

action —Three sale deeds executed by same per - 


^~ -JTilur SUll lor 

possession under sale deed—Mistake in descrip¬ 
tion^ property—Dismissal—Subsequent suit for 
rectification of sale deed and for possession—If 
barred. See C. P. Code, S. 11. 1937 A.W.R 245 
=A.I.R. 1937 All. 401. 

-O. 2, R. 2— Applicability—Sale deed—Co¬ 
venant as to land being free from encumbrances 
—Undisclosed mortgage—Decree and sale—Suit 
on ground of dispossession by purchaser at sale — 
Dismissal as dispossession found to be false — 
Second suit on ground of plantiff having been 
compelled to pay claim of prior mortgagee—If 
barred. 

Although a sale deed contains a single covenant 
to the effect that the land sold is free from en¬ 
cumbrances, there may be two distinct causes of 
action giving rise to different suits, arising out 
of the breach of the same covenant. The dismis¬ 
sal of a suit by the vendee on the ground of dis¬ 
possession by the purchaser at a sale in execution 
of a decree on an undisclosed prior mortgage— 
the dispossession being found to be false—is no 
bar under O. 2, R. 2, C. P. Code, to a second suit 
on a separate cause of action, namely, that the 
vendee, at a time anterior to the date of the 
alleged dispossession, was compelled to pay off 
the claim under the undisclosed mortgage. 


- -- —- ccuita oy Same ber- 

d°iffZZ f T° Ur SOn - e vendees on same day for 

different considerations—Successive suits to set 
undueZ&'e"el-lfL^d ° f COn ^ ation 

to prove in order to support his right to the judir- 
ment of the Court It does not comprise every 
P ie ce of evidence which is necessary to prove such 
fact, but every fact which is necessary to be 
proved to entitle the plaintiff to a decree It is 
in other words, a bundle of essential facts which 
it is necessary for the plaintiff to prove before he 
can succeed in the suit. A cause of action founded 

founded 1 * 1S d t 'jf erent from the cause of action 
founded on another contract, although both of 

them are made by the same person at the same 

oiHof on e°t S n0t f ° Ilow because two claims arise 
out of one transaction that the cause of action 

b?Jh^ 0t f i W °j U,d n e , identical. M owned about 5 
bighas of land. On 13—1—1930 he executed three 
sale deeds in respect of these lands, one for R s 
600, another for Rs. 200, and the third for Rs 300 
;" favour of the defendants. In 1933, the piain- 
ti^claimmg to be the heirs of M, who died on 

! i j * S rou 8 f ht a suit to set aside the first 
■ saIe -deeds and for possession of the proper¬ 
ties covered by them, alleging that they were 
executed without consideration and under the 
undue influence of the defendants. The suit was 

Subsequently in 1935, the plaintiffs 
brought another suit to set aside the third sale- 
deed for Rs. 300, and for confirmation or in the 

onX%im;» e if° V V- yof possession > substantially 
s f me . legations or want of consideration 

that^hp Ue . 1 / lflUe: k CC . defendant raised a plea 
that the suit was barred by O. 2, R. 2 C P Cnri* 

by reason of the prior suit. > • • , 

Held (1) each sale represented a distinct and 
separate contract, and the three sale-deeds, 
though executed on the same date, furnished 
different causes of action, having been executed 
for different considerations. (2) Facts necessarv 
to establish want of consideration of each sepa- 

it was not e at St necessari1 / be different, and 
allege and 1 necessary for the plaintiffs to 

sideratinn d frfr ?I VC J 16 ^ rSt suit that the con- 
the wnnH • 16 thlrd sale -deed impeached in 

action iTthp SU V !i aS paid ’ and the cause of 
from tha! h fn t^° nd SU, - t be,ng thus <l u ite different 
CodT d d nTf o hC i previ0Us t su it, O, 2, R. 2, C. P. 

(Rn 7 <>j /nnA j^ so . as to bar the second suit. 

i RfpT it Chatterjee, JJ.) Sheokumar Singh 

m ? r 18 Pat. 789=12 R.P. 263= 

H 1940 Pat.ll R - 74=1939 P ' W N - 794==AJ - 

‘ p- .K. 2— Applicability — Test—Plaintiff 
wrongly basing her claim as co-heir and claiming 
partition of half of property—Suit dismissed on 
technical ground—Subsequent suit for possession 
of entire property basing claim as absolute owner 
—If barred. 

Per^ Braund and Spargo,JJ .—The ‘cause of 
action" consists of the facts upon which the nlain- 
tiff is entitled to base a ‘claim’ in a suit with 
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reference to the subject-matter of the dispute. 
The claim he actually does make cannot be 
material because what the rules makes the decid¬ 
ing factor is the claim which he is ‘entitled* to 
make. It is most important to appreciate that it 
is the claim which he is entitled to ‘make* and not 
the claim he makes that is made the criterion 
under O. 2, R. 2, C. P. Code. The application of 
O. 2, R. 2 is not made to depend upon the success 
or failure of the first suit. It depends upon 
‘omission to sue’ and that omission may occur 
whenever a suit is started, be it successful or not, 
in which the claim subsequently sought to be 
sued for again might have been raised in respect 
of the same cause of action, but was not. On the 
death of her grandfather the plaintiff was entitled 
to the estate as the sole heir. Being wrongly 
advised she brought a suit claiming not the whole 
property but tVie partition of half of the property 
basing the claim as co-heir. The suit was 
dismissed on technical ground. She therefore 
brought a subsequent suit for possession of the 
entire property now basing her claim as absolute 

PV f?r/d, O. 2, R. 2, sub-R. 2, applied and she could 
not claim portion of the property which she omit¬ 
ted in the first suit. ( Dunkley , J-, on difference 
between Leach and Spargo, JJ .) Ma Pvva Shin 
v% u Po Sin. 170 I.C. 946=10 RR. 117=A.I.R. 
1937 Rang. 324. 

_O. 2, R. 2— Applicability— Transaction 

giving rise to two different claims based on differ - 
ent causes of action—Separate suits—Bar of— 
Illegal distress by mamlatdar—Suit for recovery 
of amount levied and interest—Subsequent suit 
for compensation and damages—If barred. 

Where a transaction gives rise to two different 
claims founded on two different causes of actions 
they need not be included in the same suit under 
0 2 R. 2, C.P. Code, though they arise out of the 

same transaction. The test is whether they can 
be supported by different kinds of evidence. If 
they are, a suit in respect of one claim only, 
would not be a bar to a subsequent suit in respect 
of the other. A sum of money was illegally 
seized and forcibly removed from the plaintiff’s 
possession by the defendant who was a mamlat¬ 
dar, under a warrant of distraint for arrears of 
land revenue which was due from certain other 
persons. The action of the mamlatdar was 
illegal and ultra vires. Plaintiff brought a suit 
against the defendant to recover the sum removed 
from him under the illegal distress with interest. 
Subsequently he brought another suit for com¬ 
pensation or damages for illegal distraint. The 
defendant pleaded O. 2, R. 2, C. P. Code, in bar 
of this suit by reason of the fact that the second 
claim should and could have been included in the 

first suit. • . . 

Held, that the transaction gave rise to two dif¬ 
ferent claims for the loss sustained ; first, the 
claim to recover back the amount with conse¬ 
quential loss of interest due thereon; and, 
secondly, the claim for loss of reputation and 
business,’ that they were founded on different 
causes of action and need not have been in¬ 
cluded in the same suit, and O- 2, R 2 was not 
therefore a bar to the second suit. ( IVassoodezu , 
T 'i Shridhar Mahadeo v. Godulal Jethmal. 
I L R 1939 Bom. 721=186 I. C. 509=12 R. B. 
343=4i Bom.L.R. 1223=A,I.R. 1940 Bom. 20. 
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-O. 2, R. 2— Bar of fresh suit—If extin¬ 
guishes right—Mortgagee omitting to include por¬ 
tion of mortgaged property in suit on mortgage — 
Right to rely on security of that portion by way 
of defence—Proceeding under S. 51, Provincial 
Insolvency Act. 

A bar of fresh suit which O. 2, R. 2, C. P. Code, 
creates does not extinguish the right but merely 
bars the remedy. Therefore, where a mortgagee 
omits to include in his suit on the mortgage a 
portion of the mortgaged property but brings the 
entire property to sale in execution of his decree 
and purchases it himself, he can rely by way of 
defence on the security of the portion of the 
property omitted in the suit in a proceeding 
brought under S 51 of the Provincial Insolvency 
Act by the Receiver of the estate of the judgment- 
debtor who has been adjudicated insolvent, 
although he is precluded by the provisions of 
O. 2, R. 2, C P. Code, from filing a fresh suit in 
respect of that portion. ( Bhiae , J.) Punjab 
National Bank, Ltd. v. Official Receiver, 
Karnal. 188 I.C. 833=42 P.L.R. 29=A.I.R. 1940 
Lah. 166. 

-O. 2, R. 2— Cause of action, different—Suit 

for land on ground of purchase—Subsequent suit 
on basis that transaction is mortgage — If barred. 

O. 2, R. 2 does not bar per se a subsequent suit 
brought on a different cause of action. It only 
purports to bar suits for claim omitted from 
former suits and arising from the transaction 
under which the claim was made in the former 
. suit and splitting up of the reliefs in respect of 
the same cause of action. It does not require that 
where several causes of action arise from one 
transaction, the plaintiff should sue for all of 
them in one suit. The rule is directed to secur¬ 
ing the exhaustion of the relief in respect of a 
cause of action, and not to the inclusion in one 
and the same action of different causes of action, 
even ihough they arise from the same transac¬ 
tions. Where, therefore, a suit for possession of 
land on the ground that the plaintiff had bought 
it fails, on the ground that the transaction really 
amounts to a mortgage by conditional sale and 
not to an agreement to purchase coupled with an 
agreement for resale, it is not a bar to a subse¬ 
quent suit on the basis that the transaction was 
a mortgage 41 I.A. 142 (P.C), Rel. on. (Mosely 
and Ba U, JJ.) U Po Ke v. U Po Thein. 161 
I.C. 820=8 R R. 515=A.I.R. 1936 Rang. 167. 

-O. 2, R. 2—Cause of action—If same— 

Test, C. P. Code, S. 11, Expl. IV. A.I.R. 
1937 Mad. 804. 

-O. 2, R. 2— Conditions for application — 

Separate suits for rent of different periods — 
Return for presentation to proper Court — Presen¬ 
tation to proper Court simultaneously as different 
suits—Bar of O. 2, R. 2—If applies. 

Where a suit for rent presented by a landlord 
against tenant is returned by the Civil Court for 
presentation to the Revenue Court on the ground 
that the C ivil Court has no jurisdiction to try it, 
and is then rc-presented to .the Revenue Court, 
S. 14 of the Limitation Act would save the suit 
from the bar of limitation. Where the plaintiff, 
who is obliged to present them to the Revenue 
Court, so presents them, he must be deemed to 
have claimed for all the years up to the date of 
the presentation: where another suit filed by him 
for rent of a period anterior or subsequent to the 
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period of the suit is also returned for presenta¬ 
tion to the Revenue Court and is presented to the 
Revenue Court along with the other suit, O. 2, 
R. 2, C. P. Code, will not come into operation on 
the ground that the plaintiff has omitted to claim 
the rent for the period anterior or subsequent as 
the case may be. O. 2, R. 2 will only apply if the 
plaintiff has omitted in respect of, or intention¬ 
ally relinquished, any portion of his claim. The 
fact that the Court numbers the suit separately or 
that the plaintiff omits to ask the Court to treat 
the two as one suit and give it one number will 
not amount to an omission to sue or relinquish¬ 
ment of any portion of the claim within the 
meaning of O. 2, R. 2, C. P. Code, and the rule 
therefore cannot operate as a bar. ( Venkata - 
ramana Rao , /.) Satyanarayanamurthy v. 
Maharaja of Pithapur. 189 I.C. 204=50 L.W. 
139=A.I R. 1939 Mad. 724=(1939) 2 M L.J. 329 a 

-O. 2, R. 2— Default clause in mortgage — 

Suit for interest alone—Second suit for interest 
accruing subsequent to first suit—Maintainability 

A mortgage provided for payment of the prin¬ 
cipal in five years and interest thereon every year. 
It further provided that if there was default in 
the payment of the annual interest or in the pay¬ 
ment of the principal amount on the due date, the 
mortgagee would be entitled to sue for the re¬ 
covery of the whole principal and interest by sale 
of the mortgaged property. The default having 
been made in the payment of the interest the 
mortgagee instituted a suit for recovery of the 
interest by sale of the mortgaged property and 
obtained a decree. Before the term of five years 
for the payment of the principal expired, the 
mortgagee instituted another suit for recovery of 
the amount of interest which fell due after the 
date of the previous suit by sale of the mort¬ 
gaged property. 

Held , that the second suit was not barred by 
O- 2, R. 2. The mortgagee was not bound to sue 
for recovery of the whole amount, principal and 
interest, when he filed the first suit and it was at 
his option to waive the default and to sue for 
interest alone. When the mortgagee asked in 
second suit for sale of the mortgaged property in 
default of payment of interest, he should be 
deemed to have based his claim on his normal 
right independently of the default clause to re¬ 
cover overdue interest by the sale of the mort¬ 
gaged property. (Jai Lai, J.) Mangal Ram v. 
Sat Deo. 175 I.C. 927=11 R.L. 89=39 P.L.R. 
995=A.I.R. 1937 Lah. 767. 

-O. 2, R. 2—Dismissal of suit—Rejection 

of plaint after refusal of permission to withdraw 
—Failure to give proper valuation and to pay 
deficit Court-fee—Subsequent suit on the same 
cause of action—If barred. See C P. Code, O. 7, 
Rr. 11 and 13. 40 C.W.N. 1390. 

-O. 2, R. 2— First suit for maintenance — 

Second suit to have maintenance charged on pro - 
perty—If barred. 

A wife who brings a suit for maintenance 
against her husband and obtains a decree, cannot 
again bring a suit for getting the maintenance 
fixed in the former suit charged on the property 
of the husband, as such a suit is barred by O. 2, 
R. 2, C. P. Code. The relief for a charge is con¬ 
nected with the relief for maintenance and both 
the reliefs arise out of the same cause of action. 
The mere ground that the wife entertains any 
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apprehensions as regards the husband’s trans¬ 
ferring his property would not afford her a new 
cause of action for the relief sought for by her in 
the second suit. ( Harries and Ganga Nath , //.) 
Jwala Prasad v. Padmawati. I.L.R. (1937) 
All. 269=167 I.C. 123=9 R.A. 491 = 1936 A.W. 
R. 1096=1937 A.L.R. 143=A.I.R. 1937 All. 56. 

;-;—O. 2, R. 2—Gift of certain property to wife 

in lieu of dower—Widow remarrying after hus¬ 
band’s death—Suit for pre emption by husband’s 
brother dismissed—Subsequent suit for declara¬ 
tion of title to property on ground of remarriage 
of widow and for avoidance of gift—If barred. 
See C. P. Code. S. 11 A.I R. 1938 Lah. 492. 

—-O. 2, R. 2 —Instalment payment creditor 

given liberty to sue for entire debt on default by 
debtor—Suit for arrears of instalments alone — 
Second suit for entire balance—If barred. 

Where although a cause of action for the re¬ 
covery of the whole amount of the debt exists, 
the creditor agrees to forbear and not to sue upon 
that cause of action so long as the debtor pay? 
him a certain sum a month and until the monthly 
instalments are at least three months in arrears, 
the remedy of the creditor in the event of the 
failure of the debtor to - pay three consecutive 
instalments is to sue for the whole balance of the 
debt. If, on the other hand, he sues only for the 
arrears of instalments, a subsequent suit by him 
for the balance of the debt is barred by O. 2, R. 2, 
C. P. Code. ( Dunkley, J.) Mahomed Afzal v. 
Mahmed Ismail. 1939 Rang.L.R. 180=183 I.C. 
425=12 R.R. 75=A.I R. 1939 Rang. 251. 

-O. 2, R. 2— Mesne profits — Separate suit 

for—Different cause of action 

The claim for mesne profits accruing subse¬ 
quent to the institution of the suit for possession 
is a separate cause of action and not one arising 
out of the same cause of action on which the 
claim for possession is based. In a claim for 
possession it is the specific restitution of the pro¬ 
perty that is sought, but in an action for mesne 
profits the claim is for all loss suffered during 
the period of dispossession. The cause of action 
arises from day to day and is a continuing one 
and under the common law of England an action 
for mesne profits would not lie until after the 
plaintiff had re-entered and recovered the posses¬ 
sion of the land. Evidence required to prove the 
claim for mesne profits is different from that 
which is required to prove the claim for posses¬ 
sion of the property dispossessed. Therefore a 
separate suit for mesne profits alone would not 
be barred under O. 2, R. 2, C. P. Code. ( Venkata - 
ramana Rao, J.) Ramiah z/. Thathiah. 174 1. 

C. 181=10 R.M. 669=47 L.W. 547=1938 M.W. 

N. 643=A.I.R. 1937 Mad. 849=(1938) 1 M.L. 

J. 320. 

-O. 2, R. 2— Mortgage — Suit by mortgagee 

for possession—Subsequent suit for mortgage 
money—Bar of. 

Suit for return of mortgage money on the 
ground of failure of security is barred under 

O. 2, R. 2, if the mortgagee first sues for posses¬ 
sion and having failed there, institutes the second 
suit for the money. A.I.R. 1924 Oudh 147; A.I. 

R. 1925 Oudh 524; A.I.R. 1932 Lah. 523; A.I.R. 
1921 Lah. 309 and A.I.R. 1926 Pat. 87, Foil. (Mir 
Ahmad, AJ.C.) Laiqa Ram v. Gokal Chand. 
161 I.C. 698=8 R. Pesh. 180=A.I.R. 1936 Pesh. 
86 . 
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— --O. 2, R. 2—Mortgage—Suit for redem¬ 

ption after mortgagee's refusal to accept deposit 
by mortgagor—Claim to excess profits realised 
by mortgagee not included—Suit for such profits 
afterwards—Maintainability. See C . P. Code, 
S. 11, Expl. IV and O. 2, R. 2. 40 C.W.N. 627. 

— --O. 2, R. 2— Mortgage—Suit for sale by 

prior mortgagee—Omission to claim benefit of 
S. 101, r. P. Act, as against puisne mortgagee — 
Subsequent suit by latter—Prior mortgagee if 
precluded from making claim under S. 101. 

In a suit for sale by a perior mortgagee for the 
balance due to him after giving credit to the 
amount discharged by sales of portions of mort¬ 
gaged property in his favour, he did not set up as 
against a subsequent mortgagee who was a party 
defendant, a claim to the benefit of S. 101, T. P. 
Act. He got a decree for sale. Subsequently the 
puisne mortgagee filed a suit on his mortgage for 
sale and the prior mortgagee who was impleaded 
as defendant set up his claim to the benefit of 
S. 101. 

Id eld, that there was no need to raise this plea 
in the prior suit, and hence there was no basis 
for the plea of res judicata ; that O. 2, R. 2, C. P. 
Code, did not also bar the plea, as the same was 
set up by a party only as a defendant. (Cornish 
and Varadachariar, JJ.) Rama Aiyar v. Baga- 
vathimuthu Pillal 163 I C. 834=9 R.M. 76= 
43 L.W. 478=1936 M.W.N. 374=A.I.R. 1936 
Mad. 473=70 M.L. J. 506. 

-- O. 2, R. 2— Mortgage by conditional sale — : 

Suit for foreclosure and mesne profits—No prayer 
for possession — Decree — Subsequent suit for 
future mesne profits—If maintainable. 

Where a mortgagee who is entitled to sue both 
for mesne profits and possession sues only for 
mesne profits and does not sue for possession and 
obtains a decree, he cannot subsequently sue for 
possession. And when his right to sue for mort¬ 
gagee possession becomes barred, he is disentitled 
to sue for mesne profits also, for a claim for mesne 
profits presupposes that the person seeking it has 
a right to possession. ( Misra , J.) Tayyar 
Hasan v. Saghir Hasan. 180 I.C. 356=11 R.A. 
453=1938 A.L.J. 997=1938 A. W.R. (H.C.) 728 
=A.I.R. 1939 All. 52. 

“ 'O- 2, R. 2— Omission of claim—Absence of 

leave—Effect. 

Where a person failed to include in his suit the 
whole of the claim which he was entitled to make 
in respect of a cause of action and also omitted to 
claim the relief of a declaration and restoration 
of possession in respect of the land sold in execu¬ 
tion, and failed to obtain the leave of the Court 
to sue for such relief, a subsequent suit for those 
relief is barred by the provisions of O. 2, R. 2, C. 
P. Code. (Mosely, J .) A. S. Chettyyar Firm v. 
P. R. S. Meera Piixai. 178 I C. 157=11 R. R. 
209=A.I.R. 1938 Rang. 290. 

-O. 2, R. 2— Omission of claim—Claim not 

known to plaintiff at time of suit — Non-inclusion 
—If bars subsequent suit. 

To constitute an omission to sue by the plain¬ 
tiff under O. 2, R. 2, C. P. Code, it is necessary 
that the claim must be known to the plaintiff. It 
is only a claim or remedy known at the time of 
the institution of the suit, which if omitted will 
be barred under O. 2, R, 2. Actual knowledge 
of the claim, and not constructive knowledge, is 
necessary in order that the relief may be barred 


C. P. CODE (1908), O. 2, R. 2. 

in a subsequent suit. Where a plaintiff is unaware 
of a claim at the time of his suit, though he may, 
by proper inquiry make himself aware of its 
existence, the noninclusion of that claim will not 
preclude him from subsequently suing in respect 
of that claim. (Venkataramana Rao,J.) Venka- 
tachandikamba v. Viswanadhammayya. 164 
I.C 717=9 R M. 159=44 L. W. 379=1936 M. 
W.N. 671=A.I.R. 1936 Mad. 699=71 M.L.J. 264, 

-O. 2, R. 2 —Plaintiff though entitled to claim 

zvhole property , claiming partition of half pro¬ 
perty—Suit dismissed on technical ground—Subse¬ 
quent suit for possession of entire property — 
Decree for half share—If can be granted. 

Per Dunkley J., agreeing with Leach, J .—Plain¬ 
tiff though entitled to claim whole property, 
claimed partition of half of the property. Her 
suit was dismissed on a technical ground. Subse¬ 
quently plaintiff filed a suit as absolute owner for 
possession of the entire property. 

Held, that O 2. R. 2 applied to the two suits. 

Held, further, that plaintiff could not be given 
even a decree for a half-share of the property in 
the second suit. ( Dunkley, J., on difference 
between Leach and Spargo, JJ.) Ma Pwa Shin 
t;. U Po Sin. 170 I.C. 946=10 R.R. 117=A.I.R. 
1937 Rang. 324. 

-O. 2, R. 2 and S. 11 —Prior suit for recti¬ 
fication of sale-deed and for possession of portion 
of property zvrongly shoivn as exempted from sale 
—Subsequent suit for possession of Property 
shown as sold in sale-deed—IVhether barred. 

Where the prior suit by the plaintiff was for 
rectification of the sale-deed on the allegation 
that in the map attached to the sale-deed a certain 
portion of the property sold was wrongly shown 
as exempted from sale and for possession over 
that portion and the subsequent suit by him w f as 
for possession of a portion of the property which 
according to the sale deed and the plan attached 
to it had been sold to him on the allegation that 
the defendant had failed to deliver possession of 
the same. 

Held, that although both the suits arose out of 
the same transaction of sale, they were not in 
respect of the same cause of action and that, 
therefore, the subsequent suit was not barred 
either by the provisions of S. 11, C. P. Code or 
under O. 2, R. 2, C. P. Code. (Nanavutty and 
Zia-ul-Hasan, JJ ) Zakia Begam v The Luck¬ 
now Improvement Trust. 13 Luck. 192=167 
I. C. 414=9 R O. 382=1937 O.W.N. 252=1937 
O.L R. 115=A.I.R. 1937 Oudh 263. 

-O. 2, Rr. 2 and 3 —‘Same cause of action ’— 

Interferences with the ownership of same property 
at different times—Obligation to claim relief in 
respect of all knozun interferences — Failure—Bar 
of suit. 

Where there have been repeated interference 
with the ownership of the same property of a 
person at different times, they arc not different 
causes of action entitling the owner to bring sepa¬ 
rate suits. In such a case the real cause of action 
is the interference with the ownership and every 
known interference should be pleaded in a plain¬ 
tiff’s suit and relief claimed in respect of all of 
them. If it is not so done fresh suits in respect 
of each of such interferences would be barred by 
O. 2, R. 2, C. P. Code. (Madeley . J.) Kishen 
Narain v. Nizamuddin. 1937 O.W.N. 1146. 

——O. 2, R. 2—Scope—Duty of plaintiff . 
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A plaintiff is not obliged to put forward in one 
suit every claim which he may have against the 
defendant, as the causes of action in such cases 
may be different, but he must include the whole 
claim based on the particular cause of action. 
(Pollock, J.) Parashram v. Sadasheo. I. L. R. 
(1937) Nag. 94=167 I.C. 703=9 R. N. 200=A.I. 

R. 1936 Nag. 268. 

-—O. 2, R. 2—-Scope—If controls S. 130, T. P. 

Act. See T. P. Act, Ss. 6 and 130. 18 Pat. 839. 

-O. 2, R. 2— Scope — If subject to Expl. V to 

S. 11— Partition suit—Failure to ask for mesne 
profits from date of suit until delivery—Fresh suit 
for recovery of mesne profits—If barred. 

O. 2, R. 2 must be read with Expl. 5 to S. 11 and 
the relief claimed under Expl. 5 to S. 11 is a relief 
arising from the same cause of action The fact 
that a plaintiff may under 0.2. R. 4 join in one 
suit two causes of action, does not mean that he 
must necessarily do so, or fall under the bar 
imposed by O. 2, R. 2 and S. 11, Expl. 5. A 
plaintiff may o f course anticipate in a suit for 
partition that certain property will fall to his 
share ; he may anticipate that after the final decree 
he will not be given delivery of possession and he 
may in his suit for partition ask for mesne profits 
from the date of suit until delivery of possession. 
But if he does not do so another suit for recovery 
of mesne profits is not barred. (Davis, J.C. and 
Tyabji, J.) Tikamdas Hotumal v. Kishnomal 
Jessomal. I L.R. (1940) Kar. 36=185 I.C. 702 
=12 R.S. 174=A.I.R. 1939 Sind 367. 

-O. 2. R. 2— Scope —Prior suit for cancella¬ 
tion of lease—Decree—Subsequent suit for mesne 
profits — Maintainability. 

An earlier successful suit for cancelling a lease 
of immoveable property does not bar a subsequent 
suit for past mesne profits under O. 2, R. 2, C. P. 
Code, especially when the plaintiff has stated in 
the earlier plaint that he intends to bring a sepa¬ 
rate suit for mesne profits. A claim for mesne 
profits need not be included in a suit for posses¬ 
sion. ( Pandrang Row and Abdur Rahman, JJ.) 
Venugopal Pillai v. Thirugnanavalli Ammal. 
52 L W* 533=1940 M.W.N. 90l = (1940) 2 M.L. 
J. 427 a 

-O 2, R. 2 and O. 23, R. 1— Scope — Suit on 

mortgage—Agreement between plaintiff and sub¬ 
mortgagee to omit properties sub-mortgaged from 
suit and to file fresh suit in that behalf within time 
fixed—Court omitting properties and fixing time 
—No express application or order under O. 23— 
Effect—Fresh suit in time if barred . 

In a suit in the Bombay High Court for sale on 
a mortgage, the plaintiff and his sub-mortgagee 
who was impleaded as a party to the suit, agreed 
to omit from that suit their claim to certain lands 
in the suit, which were in Madras, and to bring a 
suit for the same within three months in Madras. 
An interim decree was passed by consent as 
between these two parties. The period was 
extended later by another fifteen days and it was 
ordered that if such a suit was not filed within 
the said fifteen days the parties should be barred 
from filing such a suit. There was, however, no 
-express written application to withdraw the claim 
nor any express order allowing withdrawal or 
granting permission to file a fresh suit. A fresh 
suit was filed by the sub-mortgagee within the 
time fixed in Madras in the proper Court. It was 
contended that the suit was barred under O. 2, 
R. 2 and O. 23, R. 1. 
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Held , that the suit was not barred either under 

O. 2, R. 2 or Ch 23, R, 1, C. P. Code and it must 
be held that the Bombay Court acted under O. 23, 
C. P. Code, and gave permission to the institution 
of a fresh suit and that the order was duly com¬ 
plied with. (Madhavan Nair and Stodart, JJ.) 
Ramanathan Chettiar v. Shri Dowlat Singjee 
Thakore Sahib. 181 I.C 827=11 R.M. 854= 
1938 M.W.N. 785=48 L.W. 292=A.I.R. 1938 
Mad. 865=(1938) 2 M.L.J. 534. 

--O. 2, R. 2 —Scope—Suit for rabi rent under 

S. 132. Agra Tenancy Act— Kharif rent due but 
not included in claim—Distraint proceedings for 
Kharif proving infructuous — Subsequent suit for 
Kharif rent — If barred. 

A landholder sued his tenant under S. 132 of 
the Agra Tenancy Act for the recovery of rabi 
rent of a certain fasli, but did not sue for the 
Kharif rent of that fasli, though that was also 
due; as the landholder wanted to recover the 
particular instalment by distraint, he did not 
include the Kharif rent in the plaint. The dis¬ 
traint proceedings proved infructuous, and the 
plaintiff then brought a suit for recovery of the 
Kharif rent of that fasli. 

Held, that the suit was barred by O. 2, R. 2, C. 

P. Code. ( Darling, M. and Bomford , J. M.) 
Kishan Lal v. Shri Ram. 1937 A.W.R. 867= 
1937 R.D. 394. 

—--O. 2, R. 2— Separate suits by husband and 

wife for divorce decreed without going into merits 
—Court remarking that it would not prejudice 
parties in subsequent suit—Suit for partition of 
marriage property by wife - Husband, if debarred 
from proving wife’s misconduct. 

In two separate suits for divorce one brought 
by husband against wife on the ground of adul¬ 
tery and another brought by wife against husband 
on the ground of cruelty the Judge without going 
into merits of case and without inquiring into the 
alleged matrimonial misconduct passed two 
decrees for divorce. He added that the decision 
would not prejudice the parties with regard to 
anything that they might desire to establish in a 
snbsequent suit in connexion with the property of 
the marriage. Subsequently the wife brought a 
suit against the husband for partition and separate 
possession of the joint property of the marriage. 

Held, that the remark of the Judge in suit for 
divorce that the suit was decreed without pre¬ 
judice to what each party may have to prove in a 
subsequent case would be of no effect. 

Held, further, that in the suit for divorce 
although the husband did not insist upon proving 
his wife’s guilt to obtain a divorce, he was not 
debarred from raising this point in a subsequent 
suit where the property of the marriage was 
involved. It was open to him to prove misconduct 
on the part of his wife which would disentitle her 
from obtaining any of the joint property. (Dunk- 
ley and Wright, JJ.) Maung Po Seik v. Ma Pwa 
Tin. 187 I.C. 380=12 R.R. 324=A.I.R. 1940 
Rang. 29. 

-O. 2, R. 2—Specific performance of contract 

of sale—Suit for—Separate suit for possession— 

If barred. 

In a suit for specific performance of a contract 
of sale the cause of action that first arises is one 
for performance of that contract by execution of 
a registered deed of sale. It may be that posses¬ 
sion will be handed over after a decree for 
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specific performance has been granted, and the 
question of possession is a contingency that need 
not necessarily arise until a decree for specific 
performance has been passed and is then a new 
and distinct cause of action arising from the deed 
itself. (Mosely, J.) A. S Chettyar Firm v. P. 
R. S- Meera Pillai. 178 I.C. 157=11 R.R. 209 
=A.I.R. 1938 Rang. 290. 

-—O. 2, R. 2 and S. 11. Expl. IV—Suit by 

plaintiff for possession of certain shops decreed 
in respect of one-fourth share—Subsequent suit 
by him for mesne profits from date of possession 
to date of suit—Defendant pleading set-off in 
respect of improvements in former suit but with¬ 
drawing plea in the end—Same plea, if barred in 
subsequent suit. See C. P. Code, S. 11, Expl. IV 
and O. 2, R. 2. 168 I.C. 472=A.I.R. 1937 Oudh 
394. 

-O. 2, R. 2 and S 11— Suit for decree for 

redemption alleging mortgage by conditional sale 
—Subsequent suit to declare sale deed void on 
ground of executant's minority—If barred. 

In an earlier suit for a decree for redemption, 
plaintiff alleging that the arrangement between 
the parties was a mortgage by conditional sale 
pleaded that the sale deed did not stand alone but 
was to be read in the light of the unregistered 
agreement for re-purchase. The question of the 
minority of the executant was also raised and 
pleaded but was not decided. The suit failed 
because the unregistered agreement was inadmis¬ 
sible in evidence. Subsequently plaintiff filed 
another suit to declare the sale-deed void by 
reason of the minority of the executant. The 
defence was that the decision in the previous suit 
operated as res judicata and the plaintiff was also 
barred by O. 2, R. 2, C. P. Code. 

Held, that the question of minority was not 
finally decided in the former suit. Hence the 
plea of res judicata could not stand. 

Held also, that the cause of action in the subse¬ 
quent suit was entirely different from the cause 
of action in the earlier suit. The earlier suit 
proceeded entirely on the basis that the sale-deed 
was a valid document. In the subsequent suit the 
plaintiff had to prove that she was minor when 
she signed the deed and so the deed was void. So 
O. 2, R. 2 did not bar the subsequent suit. {Leach, 
J.) MaHla On v. Ko U. 171 I.C. 913=10 R. 
R. 204=A.I.R. 1937 Rang 204. 

—-O. 2, R. 2— Suit for dissolution of Partner¬ 

ship-Subsequent suit for accounts—If barred. 

A suit for accounts brought subsequent to a 
suit for dissolution of partnership is not barred 
under O. 2, R. 2, C. P. Code, as the two suits are 
not based on the same cause of action. {Tek 
Chand t J.) Jhandu Mal-Bhac Mal v. Rulia 
Mal. 168 I.C. 692=9 R.L. 666 (2)=39 P.L.R. 
197=A.I.R. 1937 Lah. 633. 

■-O. 2, R. 2 and O. 9, R. 9— Suit to set aside 

sale under Bengal Revenue Sales Act on ground 
of irregularities in sale—Allegation that irregu¬ 
larities zvere due to fraudulent conduct of defen¬ 
dant—Suit dismissed for default—Subsequent 
suit for declaration that defendant has bought 
property fraudulently and for directing him to're- 
convey property — Maintainability. 

The plaintiff instituted a suit for setting aside 
a sale under S. 33 of the Bengal Revenue Sales 
Act as having been made contrary to the provi¬ 
sions of that Act. He alleged that the irregulari- 
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ties in the sale were due to the fraudulent con¬ 
duct of the defendant who has purchased the 
property at the sale. This suit was dismissed for 
default and an application to have that dismissal 
set aside was also unsuccessful. The plaintiff 
subsequently brought another suit fora declara¬ 
tion that the defendant has fraudulently bought 
the property and for a decree directing him to 
execute a deed of re-conveyanee in favour of the 
plaintiff. 

Held , that the suit was not barred, under O. 2. 

R. 2 (3) or O. 9, R. 9 (1), C. P. Code, as the cause 
of action is not the same in the two suits. {S. K. 
Ghose and Patterson . JJ.) Gourhari Adak v. 
Sarat Chandra Lahiri. I L.R. (1937) 2 Cal 
651=65 C.L.J. 513=41 C.W.N. 1179. 

- O. 2, R. 2 and S. 11, Expl. I V—Title suit 

for possession dismissed—Subsequent suit for 
redemption of mortgage—If barred. 

The defendant who was a mortgagee of certain 
lands obtained a mortgage decree and in execu¬ 
tion of that decree purchased the lands. The 
plaintiff who was not a party to the suit instituted 
a title suit for the recovery of possession of the 
lands. Upon the allegation that the mortgagor 
having only a non-transferable occupancy right 
the auction purchase under the mortgage decree 
^conferred no title upon the defendant. The suit 
was, however, dismissed. The plaintiff subsequ¬ 
ently instituted the present suit for redemption 
of the mortgage. It was contended by the defen¬ 
dant that the plaintiff having asserted a title 
paramount was not entitled to redeem and that 

the plaintiff’s claim was barred under O. 2, R. 2 

and S. 11, Expl. IV, C P. Code. 

Held , that the decision in the title suit did not 
preclude the plaintiff from claiming redemption 
in the present suit and that neither O. 2, R. 2 nor 

S. 11, Expl. IV, C. P. Code, operated as a bar to 
the suit. ( Akram , J.) Kali Nath Shaha v. 
Manindra Nath Das. I.L.R. (1940) 1 Cal. 544. 

- O. 2, R. 2 — Two suits filed on same day — 

Order in which they zvere filed—Presumption. 

Two suits were simultaneously filed under 
S. 226 of the Agra Tenancy Act against a 
Lambardar. In one the plaintiffs sued for the 
profits from the weighing dues in a Bazaar in one 
Patti, in the other they sued for profits on 
account of other weighing dues, and sir plot in 
three pattis of the same mahal. The Patti was 
the same in both suits. 

Held, that where suits were filed on the same 
day it must be presumed until the contrary was 
proved that they were presented and admitted in 
the order in which their numbers appeared in the 
register and that the second suit was barred by 
O. 2, R. 2, C. P. Code. ( Darling , S.M. and Bom- 
ford, J.M.) Ram Charan Rawat v. Aitmad Ali 
Khan. 1937 R D. 86. 

- O. 2, R. 2 (3)— Leave of Court — What 

amounts to. . . • 

Where there has been an omission to sue for all 
reliefs in respect of the same cause of action, the 
remark of the Court in its judgment that a suit 
in respect of the omitted relief could be brought 
later on, does not amount to the leave of the 
Court in the sense in which it is used in O. 2, 
R. 2 (3) C. P. Code. {Madcley. J.) Kishen. 
Narain v . Nizamuodin. 1937 O.W.N. 1146. 

- ~0. 2, R. 2 (3) — Leave under — When to be • 

applied for—Grant of leave at late stage of suit—* 
Legality of. 
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Under O. 2, R. 2, C. P. Code, the omission to 
ask for a particular relief is not a defect that 
goes to the maintainability of the very suit in 
which leave should have been asked; it only 
entails a disability as regards subsequent pro¬ 
ceedings. There is no reason for insisting that 
the application for leave to omit must precede, or 
at least be contemporaneous with the plaint in 
the first suit. It cannot be said that the Court 
has no power to grant leave unless the application 
is made before the institution of the suitor along 
with the presentation of the plaint. The Cour£ 
when called upon to deal with such an application 
has ordinarily to consider whether the grant of 
leave to reserve certain remedies would in the 
circumstances be appropriate in the sense that it 
will not give an unfair advantage to the plaintiff 
or impose an unfair burden on the defendant. A 
question of this kind can as well be dealt with by 
the Court during the pendency of the suit as 
before its institution. The legislature did not 
wish to insist upon leave being obtained before 
the first hearing. ( Varadachariar, J.) Venkayya 
v. Venkata Rao. I.L.R. (1939) Mad. 317=179 

I. C. 963=11 R.M. 644=1938 M.W.N. 925=48 
L.W. 517=A.I.R. 1938 Mad. 979=(1938) 2 M L 

J. 642. 

-O. 2, R. 2 (3)— Omission to sue for all 

reliefs—Absence of leave — Effect. 

If a person entitled to more than one relief in 
respect of the same cause of action, omits to sue 
for all the reliefs without the leave of Court, he 
loses his rights in respect of those reliefs and it 
cannot be restored to him by the exercise of the 
inherent powers of the Court. ( Madeley , /.) 
Kishen Narain v. Nizamuddin. 1937 OWN 
1146. 

-O. 2, R. 2 (3)— Splitting of claim — Right 

of plaintiff. 

Per Baguley, /.—There is no provision of law 
by which a plaintiff can reserve the right to split 
his claim arising out of the same cause of action. 
He may ask the Court to allow him to do so 
under O. 2, R. 2 (3), C. P. Code, but the Code 
gives no unilateral right to reserve a claim of 
this sort. ( Baguley and Sharpe, //.) Ma Ma 
Nyun v. Maung Mya. 1937 Rang.L.R. 447=174 
I.C. 794=10 R.R.428=A.I.R. 1938 Rang. 76. 

-O. 2, R. 3—Applicability—Different mort¬ 
gages on same property by different persons in 
favour of same mortgagee—Single suit by mort¬ 
gagee joining both causes of action—Maintain¬ 
ability. See T. P. Act, S. 67-A. A.I.R. 1937 
Nag. 99. 

-O. 2, R. 3— Suit for redemption of mort¬ 
gage with possession—Claim for rent paid by 
mortgagor to mortgagee's use—If can be joined. 

A mortgagor suing for redemption of a mort¬ 
gage with possession can join with that claim a 
claim for rent paid by him to the mortgagee's 
use. ( Wort , /.) Subedar Mian v. Sheo Shan¬ 
kar Missir. 6 B.R. 765=189 I.C. 109=A.I.R. 
1940 Pat. 579. 

-O. 2, R. 6—Applicability. See U. P. 

Encumbered Estates Act, S. 7. 1937 A.L.J. 

1139. . . 

-O. 2, R. 6—Applicability—Misjoinder of 

causes of action. See C. P. Code, O. 1, R. 3— 
Joinder of several defendants. 1938 Rang. 
L.R. 397. 
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- -O. 2, R. 6— Multifariousness — If always 

fatal to suit—Suit against mortgagors and others 
who had rendered the security insufficient—If 
proper. 

The joinder of causes of action and parties is 
not invariably fatal to the suit. No doubt the 
misjoinder of claims and parties is to be discour¬ 
aged when it is calculated to defeat the ends of 
justice; but such joinder would be unexception¬ 
able unless it is apparent that the defence will be 
embarrassed by confusing different issues and 
proofs' in the same litigation. Where a mortgagee 
files a suit against the mortgagors and also against 
others who had damaged and thereby rendered 
the mortgage security insufficient, the suit cannot 
be said to be bad for multifariousness. (Niyogi,. 
/.) Haridas Narayandas v. Jagannath. I.L. 
R. (1940) Nag. 63=184 I.C. 579=12 R.N. 115= 
1939 N.L.J. 338=A.I.R. 1939 Nag. 256. 

-O. 3, Rr. 1 and 2 — Construction and scope 

—Agent appointed under power-of-attorney to 
appear and conduct suit—Right of audience in 
Court—Principal appointing advocate to appear — 
Agent's right to notice—Right to act and charge 
fees to principal as solicitor or agent. 

An agent with a power-of-attorney to appear 
and conduct judicial proceedings has no right of 
audience jn Court. Nor is he entitled to notice if 
his principal wants to appear and conduct the 
proceedings himself in person or appoints an 
advocate to appear for him. Such a power-of- 
attorney agent cannot carry on business as a soli¬ 
citor or attorney, drafting, engrossing and filing 
plaint, Judge's summons, affidavits and generally 
issuing legal process and charge fees to the prin¬ 
cipal. ( Beasley . C.J., Venkatasubba Rao and 
Mockett, //.) Thayarammal v. Kuppuswamy 
Naidu. I.L.R. (1938) Mad. 12=172 I.C. 489= 
10 R.M. 469=46 L.W. 734=1937 M.W.N. 1060- 
—A.I.R. 1937 Mad. 937=(1937) 2 M.LJ. 552' 
(F.B.). 

3, Rr. 1 and 4 —Pleader not appointed in¬ 
writing—Power to file application for restoration■ 
of suit. 

A pleader who puts in an application on behalf 
of a litigant acts for him and cannot, therefore, 
do so unless he is authorized in writing by him. 
Consequently an application for restoration of a 
suit dismissed for default cannot be made by a 
pleader whose appointment has not been made in 
writing. ( Addison and Din Mahomed, JJ.) 
Basher Ahmad v. Mary Ninck. I.L.R. (1938) 
Lah. 417=40 P.L.R. 235=179 I.C. 755=11 R.L. 
625=A.I.R. 1938 Lah. 698. 

-O. 3, R. 1 —Recognised agent—Right to 

argue and plead. 

The language of O. 3, R. 1, C. P. Code, means 
no more than that a recognised agent can appear, 
make applications and take such steps as may be 
necessary in the course of the litigation for the 
purpose of the case of the principal being pro¬ 
perly laid before the Court. It cannot justify his 
being allowed to argue and plead. ( Srivastava 
and Nanavutty , //.) Jivan Lal v. Property of 
Ram Ratan. 12 Luck. 123=161 I.C. 538 (1) = 

8 R.O. 332=1936 O.W.N. 351=A.I.R. 1936 
Oudh 261. 

-O. 3, R. 1 —Scope—Darkhast — Presenta¬ 
tion by pleader without power from decree-holder 
—If legal presentation — Defect—If fatal.. 
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The presentation of a darkhast on behalf of the 
decree-holder by a pleader who holds no vakalat- j 
nama from the latter is not a legal presentation, ! 
and the defect is fatal. ( Norman .) Shamboo 
Nath v. Mt. Upai Kanwar. 1937 A M.L.J. 47. 

-O. 3, R. 2 — Applicability—Proceedings 

under Madras Estates Land Act—Application to 
set aside rent sale—Presentation by person look¬ 
ing after factory of applicant and doing general 
business—If proper—“Recognised agent ”—“Car¬ 
rying on business." | 

O. 3, R. 2, C . P. Code, is applicable to proceed¬ 
ings under the Madras Estates Land Act by 
reason of S. 192 ( c ) of the Estates Land Act. A 
person who is looking after a factory on behalf 
of his master and is doing general business for 
him in the off-season cannot be regarded as a re¬ 
cognised agent of his master for the purpose of 
presenting an application on behalf of that ano¬ 
ther under S. 131 of the Madras Estates Land Act 
to set aside a sale of a holding lor arrears of 
rent. Such a person cannot be held to be a per¬ 
son “carrying on business" under O. 3, R. 2, in 
respect of the management of the land of his 1 
master, so as to entitle him to apply on behalf of 
his master under S. 131 of the Estates Land Act. 
An application to set aside the sale presented by 
such a person is not validly presented. {V arada- 
chariar, J.) Ellabpa Naikar v. Sivasubramania 
Maniagaran. 169 I.C. 244=9 R.M. 725 = 1936 
M.W.N. 1175=44 L W. 567=A.I.R. 1937 Mad. 1 
293=71 M.L.J. 607. | 

-O. 3,R. 2 (a), Bombay Amendment — Con¬ 
struction—Recognised agent—Attorney of High 
Court—Competency to act wider general power- , 
of-atlorney. j 

The word “persons” in the first part of O. 3, ' 
R. 2 (a), Bombay Amendment, is comprehensive 
and does not exclude an attorney of the High 
Court. What is meant under the second part is 
that an attorney of the High Court can also 
appear under a special power of attorney A 
person who is not an attorney can only act under 
general power of attorney. The words “requisite 
power of attorney” do not mean that only a 
special power of attorney is required, but they 
mean that the special power of attorney must be 
a proper one. An attorney of the High Court 
can therefore act both under a general and a 
special power of attorney, but a person who is 
not an attorney can only act under a special power. 

( Wadia,J .) Performing Right Society, Ltd. v. 
Indian Morning Post Restaurant I.L.R. 
(1939) Bom. 295 = 184 I.C. 673 = 12 R B. 192= 
41 Bom.L.R. 530=A.I.R. 1939 Bom. 347. 

-O. 3, R. 2(b)— "Carrying on business" — 

Meaning of. 

The expression “carrying on business” in O. 3, 

R. 2 ( b ), must be interpreted in a restricted sense, 
vis., as relating to commercial business, as in 

S. 20, C. P. Code. The appearance, application or 
act made or done must relate to matters connect¬ 
ed with the trade or business only. ( Varada - 
chariar, J.) Ellappa Naikar v. Sivasubramania 
Maniagaran. 169 I.C. 244=9 R.M. 725=1936 
M.W.N. 1175=44 L.W. 567=A.I.R. 1937 Mad. 
293=71 M.L.J. 607. 

-O. 3, R. 4 —Duty of Court—Counsel not 

duly authorized through bona fide and reasonable 
mistake — Effect — Procedure—Duty to give liti- 
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gant chance to set matter right—Extension of 
time—Limitation Act, S.5. 

It is contrary to the spirit of justice that a liti¬ 
gant should fail simply because, through some 
perfectly bona fide and reasonable mistake, the 
Counsel appearing for a party is not duly autho¬ 
rized. Where it appears that he is not duly 
authorized, it will doubtless be the duty of the 
Court in question to treat the proceedings that he 
has set on foot as of no effect; still the Court 
should, so far as is possible, safeguard the litigant 
from his litigation coming to so unsatisfactory a 
conclusion, by pointing out to him the desirability 
of making the necessary application to set the 
matter on foot again, and, if an application is 
made, be indulgent as regards time, and should 
give effect to the provisions, in a suitable case, of 
S. 5, Limitation Act. (S'/om?, CJ.) Ramdeo 
Tilokchanp v. Lalu Natha I.L.R. 0937) Nag. 
494=169 I.C. 117=9 R N. 305=A.I R. 1937 
Nag. 65. 

-O. 3, R. 4 —Functions of ministerial nature 

—Power of pleader to delegate. 

To act for a client in Court is to take on his 
behalf in the Court, or in the offices of the Court, 
the necessary steps that must be taken in the 
course of the litigation in order that his case may 
be properly laid before the Court. But there is 
nothing in O. 3, R. 4, which prohibits a pleader 
from.delegating some of his functions, and the 
Code plairdy contemplates that certain functions 
of a ministerial nature may be delegated. A 
ministerial act, in relation to this matter, is an 
act which does not require the personal skill or 
attention of the pleader and which can be done 
without consideration of facts or circumstances. 
To such acts the maxim quifacit per alium facit 
per se must be held to apply. When a plaint or 
memorandum of appeal has been drawn up and 
signed by a pleader duly authorized under 0.3, 
R. 4, there is nothing contrary to the provisions 
or the spirit of that rule in the mechanical act 
of handing over the papers to the Court, or the 
officer appointed, being performed by a clerk or 
another pleader to whom the duty of performing 
that act has been delegated by the duly autho¬ 
rized pleader. The presentation of the plaint or 
appeal must be taken to be that of the signatory 
thereto. ( Roberts , C J . and Dunkley , /.) Sawar- 
mai. v. PvUNtit.al. 1939 Rang.L.R. 108—180 I. 
C. 565=11 R R.418=A.I R. 1939 Rang. 1. 

-O. 3, R. 4— Power to appoint another 

Counsel—Party appointing general agent by 
power-of-attorney giving him all powers neces¬ 
sary for proper conduct of suit—Agent appoint¬ 
ing pleader giving power to appoint another 
pleader—Such pleader appointing another Pleader 
by vakalatnama signed by himself—Appeal filed 

by latter — If proper. , 

A party appointed a general agent to conduct 
litigation on his behalf and gave him all powers 
necessary for conduct of case. The agent 
appointed a pleader by a vakalatnama duly 
signed and filed and give him power to appoint 
another pleader if necassary. The pleader in his 
turn appointed another pleader by a vakalatnama 
duly signed by himself and such pleader filed the 

appeal. < ' • * 4 

Held, that the appeal was properly constituted 

as the agent was duly authorized under the 
power of attorney to give a pleader a power to 
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appoint another pleader and the pleader who 
filed the appeal had been duly authorized by the 
pleader engaged by the agent. (Stone, C. J.) 
Rampec Tilokchand v. Lalu Natha. I.L R. 
<1937) Nag 494—169 I.C. 117=9 R.N 305 = 19 
N.L.J. 207=A.I.R. 1937 Nag. 65. 

-O. 3, R.4— Scope —Mukhtar appointed by 

party presenting nomination on behalf of party— 
Mukhtar accepting mukhtarnama and actually 
acting for client—Omission to write name of 
mukhtar in body of mukhtarnama— If fatal — 
Power of mukhtar to act on behalf of party. 

The presentation of an application or a 
nomination by a mukhtar appointed by the party 
under a mukhtarnama signed by the mukhtar in 
token of acceptance is a valid presentation, al¬ 
though by oversight the name of the mukhtar is 
not written in the body of the mukhtarnama. 
Where a mukhtar or vakil is actually intended by 
a party to act on his behalf and does so act, for¬ 
mal defects of this nature, such as the omission 
to write the name of the vakil or mukhtar in the 
"body, are of no importance and cannot invalidate 
the presentation by him. ( Darling, S. M. and 
Bomford, J.M.) Krishna Pratab Singh v. 
Emperor. 1937 R D. 5. 

--O. 3, R. 4 —Vakalat filed in suit—How long 

remains in force — Collector's cases—Fresh vakalat 
— Necessity. 

Collector’s cases are regulated by rules framed 
under S. 70, C. P. Code. Being part of execution 
proceedings they are part of proceedings in suit. 
As a vakalatnama filed by a pleader in the suit 
remains in force throughout the ' proceedings in 
the suit and as a fresh vakalatnama is not neces¬ 
sary for his appearance in execution proceedings, 
so also in Collector’s cases which are only part 
of those proceedings in the suit, a fresh vakalat¬ 
nama is not necessary for the pleader’s appear¬ 
ance. (G. P. Burton, F. C ) The Co-operative 
Society v. Ramchandra Bhagwatt. 1938 N.L 
J. 122 . 

-0.3, R. 4— Vakalatnama — Construction — 

Appointment for “ prosecution ” of all proceedings 
-—Poiver to file execution petition. 

In construing a vakalatnama the circumstances 
in which it is given must be looked to. Wheh a 
pleader is appointed for the “prosecution” 
<pervi) of all proceedings connected with a case, 
and is engaged especially for the purpose of a 
darkhast, the pleader has power to file darkhasts 
or execution applications. ( Norman , I. C. S.) 
Khairat Mohammed v. Hira Chand. 1936 A. 
M.L.J. 138. 

-O, 3, R. 4—Vakalatnama not executed by 

party or any one on his behalf—Order based on 
-verbal compromise intimated to Court by pleader 
of that party—If liable to be set aside. 

Where the vakalatnama lodged in Court by the 
pleader of one of the parties was not actually 
executed either by that party or by any one on 
his behalf, an order of Court based on a verbal 
compromise intimated to it by that pleader is 
liable to be set aside. (Darling, S. M. and Bom¬ 
ford , J.M.) Mahomed Taqi Khan v. Dhanpati. 
1937 R.D. 99 

-O. 3, R. 4—Vakalatnama— Signature of 

appellant in it proved to be forgery — Appeal, if 
competent. 

Where the signature which purported to be of 
tfhe appellant on the vakalatnama is proved to be I 
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a forgery, the appeal filed by the pleader who is 
said to have acted on his behalf in the lower 
Court is incompetent. ( Edgley , J.) Abdul Jama- 
par v. Lal Behari Saricar. 65 C.L.J. 418. 

O. 3, R. 4 (1)— Appellant executing power- 
of-attorney in favour of a certain advocate — Pre¬ 
sentation of appeal by another advocate on behalf 
of latter—Whether proper —“ Acting ” and "plead¬ 
ing" —Distinction between. 

A pleader who appears on behalf of another 
pleader engaged by a party, can appear for the 

latter pleader only “to plead” on behalf of the 
party, but he has no power “to act” on his behalf 
without a document in writing being executed in 
his favour in the manner prescribed by O. 3, R. 4, 
C. P. Code. The presentation of an appeal 
amounts to “acting” and not “pleading”. If the 
appellant engages a certain advocate for filing 
the appeal and duly executes a power of attorney 
in his favour, he alone could present the appeal. 
Where the memorandum of appeal presented in 
Court is not signed by him but by another advo¬ 
cate for him, there is no proper appeal before the 
Court. ( Agha Haidar , J.) K. L. Gauba v. The 
Indo Swiss Trading Company, Ltd. 17 Lah. 
610=163 I.C. 141=8 R.L. 1024=38 P.L.R. 258 
=A.I.R. 1936 Lah. 500. 

~ O. 3, R.4(l) —Appointment of pleader — 
Agent under power-of-attorney—Power to 
appoint. 

A person who is authorized under a power-of- 
attorney to appoint a pleader for the principal 
can validly appoint a pleader, and such a pleader 
can act on that appointment on behalf of the 
principal. (Norman, I.C.S.) Khairat Moham¬ 
med v. Hira Chand. 1936 A.M.L.J. 138. 

“ O. 3, R. 4 (1)—Scope—Advocate of High 
Court—Appearance in mofussil Court to plead— 
Memorandum signed by himself—Sufficiency— 
Vakalatnama—Necessity—Bombay High Court 
Rules, R. 4. See Pombay High Court Rules 
(Original Side), R. 40. 42 Bom L R. 515. 

~ 9- 3. R 4 (1)— Scope—Pleader fling peti¬ 

tion witnout vakalat —Subsequent fling of vaka¬ 
lat without accepting it—Acceptance of vakalat 
later Sufficiency—Petition if in order and duly 
fled. 

An application for execution of a decree duly 
signed and verified by the decree-holder was filed 
in Court and acted on by the Court. The pleader 
had not, however, filed a vakalatnama along with 
the petition and on the omission being noticed he 
filed a vakalatnama duly stamped, but without 
having been accepted by him. Later the omission 
was made good, the pleader signing his accept¬ 
ance in the hack of the vakalatnama with the 
permission of the Court. 

Held , that the application was in order and 
was duly filed on the date it was presented to the 
Court, and that there was nothing wrong about it. 
(M. C. Ghose, J.) Jagadish Chandra Dhabal 
Deb v. Satya Kinkar Sahana. 63 Cal. 733=40 
C.W.N 730. 

-O. 3, R. 4 fl)— Scope—Pleader having no 

vakalat from client—Presentation of execution 
application — Effect—If has any legal effect — Limi¬ 
tation Act, Art. 182 (5) — “In accordance with 
law”. 

A pleader who has not been appointed by a 
document in writing as required by O. 3, R. 4, is 
wanting in capacity or competence to act. If a 
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pleader purports to do something which he has 
no power or capacity to do, it can have no legal 
effect. The presentation of an execution petition 
by a pleader who holds no vakalat from the 
decree-holder is a nullity. An execution petition 
presented by such a pleader though in proper 
form and duly signed by the decree-holder is not 
an application “in accordance with law” within 
the meaning of Art. 182 (5) of the Limitation 
Act, and cannot therefore operate as a step-in¬ 
aid, especially when the application was ultimate¬ 
ly withdrawn and dismissed without any execu¬ 
tion really taking place. 

Quaere : Whether if anything has really been 
done upon such an application, it can be treated as 
mere waste paper. (Burn and K. S. Menon, JJ.) 
Nandamani Ananga Bhima Deo v. Madana 
Mohana Deo. I.L.R. (1937) Mad. 320 = 165 I.C. 
659=9 R.M. 280=1936 M.W.N. 957=44 L.W. 
528=A.I.R. 1937 Mad. 239=71 M.L.J. 604. 

-O. 3, R. 4 (1)—Vakalatnama signed by 

party and by vakil whom he intended to act — 
Mention of name of another vakil in body of docu¬ 
ment—Effect of. 

Where a vakalatnama was signed by the party 
and also by the vakil who was actually intended 
by him to act on his behalf and who did, in fact, 
so act, the fact that by an error the name of 
another vakil remained in the body of the docu¬ 
ment is a formal defect of no importance. 

(Sulaiman , C.J. and Bennet, J.) Ram Sarup v. 
Bhagwati Prasad. 58 All. 912=164 I.C. 725= 
9 R.A. 187=1936 A.WR. 516=1936 A.L.J. 586 
=A.I.R. 1936 All. 636. 

See also ( Abdul Rashid, J.) Singh Ram v. 
Khubi Ram Sheo Ram. 30 P.L.R. 639=A.I.R. 
1937 Lah. 719. 

-O. 3, R. 4 (2)— Pleader validly representing 

party in lower Court—Authority to file appeal. 

O. 3, R. 4 (2), C. P. Code, provides that every 
appointment of a pleader shall be filed in Court 
and shall be deemed to be in force until all pro¬ 
ceedings in the suit are ended so far as the client 
is concerned. So where a pleader validly repre¬ 
sents a party in the trial Court, he can present a 
memorandum of appeal on behalf of his client 
and prosecute the appeal. ( Agha Haidar , J.) 
Rasul Shah v. Divvan Chand. 165 I.C. 274= 
9 R.L. 234=A.I.R. 1936 Lah. 583. 

-O. 3, R. 4 (3) and O. 9, R. 9— Interpreta¬ 
tion of sub-R. (3) of R. 4 of O. 3— Application 
for restoration of suit dismissed for default — 
Fresh appointment of pleader — Necessity. 

The maxim expressio unius cst exclusio alterius 
cannot be applied to the interpretation of the 
terms of sub-R. (3) of R. 4 of O. 3 as R. 1 autho¬ 
rises a pleader to make any application on behalf 
of the party he represents. As a suit terminates 
only by a decree, an application for restoration of 
a suit dismissed for default must be regarded as a 
proceeding in the suit. So a pleader is entitled to 
present such an application without fresh appoint¬ 
ment. ( Niyogi,J .) Msi.BoroBaiv Ramsundf.r. 
177 I.C. 409=11 RN. 141=1938 N.L.J. 98= 
A.I.R. 1938 Nag. 272. 

-O. 4, R. 1 —Presentation of plaint—Same 

Judge presiding at tivo places. 

Where the same Judge has to preside over two 
Courts in different places, the presentation of a 
plaint to him when presiding at one place, with 
reference to property within the jurisdiction of 


the other Court, is a valid presentation. The 
Judge has jurisdiction to accept such a plaint. 

( Pollock , J.) Rikhiram v. Mathura Prasad. 
1939 N.L.J. 503. 

-O. 4, R. 1—Presentation of plaint—Time 

and place—Presentation to clerk outside Court 
house and outside Court buildings—Validity. 
See Bombay Civil Courts Act, S. 40. 38 Bom.L. 
R. 1196=A.I R. 1937 Bom. 25. 

-O. 5, Rr. tS and 17 (as amended in Ben¬ 
gal)— Notices under O. 21, R. 22 issued on heirs of 
judgment-debtor—Eldest son accepting only notice 
in his name—Notices in names of others affixed on 
door—Validity of service. 

Where notices issued under O. 21, R. 22, C. P. 
Code, on the heirs of a deceased judgment-debtor 
who were substituted in his place, were tendered 
to the eldest son who took the notice in his name 
and signed an acknowledgment but refused to 
take the notices in the names of his brothers, and 
those notices were then affixed on the main door 
of the house, 

Held , that there was good service on the other 
legal representatives of the judgment-debtor under 

O. 5, Rr. 15 and 17, C P. Code, as amended in 
Bengal in 1928. (Milter and Khundkar , JJ.) 
Rangpur Loan Office, Ltd. v. Tarit Bhusan 
Roy. I.L.R. (1939) 1 Cal. 530=70 C.L.J. 97= 
186 I.C. 174=12 R.C. 447=43 C.W.N. 539=A.L. 
R. 1939 Cal. 369. 

-O. 5, R. 15 —Service on defendant's brother 

living with him—If service on defendant. 

Where summons is handed over to the defen¬ 
dant’s brother who lives with him, service on the 
defendant should be deemed to have been made 
in accordance with O. 5, R. 15, C. P* Code. (Abdul 
Qayoom , C.J.) Basu Shah v. Kanshi Ram. 39 

P. L.R J.& K. 133. 

-O 5, R. 17—. Applicability—Notice after 

first hearing. 

The provisions of O. 5, R. 17, OP- Code, are 
not strictly applicable to the service of notice 
after the first hearing in the case. (Hamilton and 
Radhakrishna, JJ.) Sahf.ba Khatun v. Anwarul 
Hasan. 1939 A.W.R. (C.C.) 141=1939 O.W.N. 
787=1939 O.A. 699. 


——O. 5, R. 17— Applicability—Service of 
notice under S. 112, Madras Estates Land Act— 
Service by affixture—When to be ordered—Due 
and reasonable diligence—If to be Pfpved. 
Madras Estates Land Act, S. 112. (1939) 1 M. 
L.J. 618. , c 

-O. 5, R. 17 —Duty of process-server— ser¬ 
vice under—When due service. 

The serving peon before he can take advantage 
of the provisions of O. 5, R. 17 of C. P. Code* 

must attend at the right place and he must attend 
at a time when he may reasonably expect that the 
defendant will be present, and if he fails to nna 
the defendant, he must take reasonable steps to 
discover where the defendant may happen to be. 

Where in a case the process-server went to the 
house of the defendant on three different dates, 
but the summons was not served and on the 
fourth date as neither the defendant nor his agent 
nor any adult member of his family was found, 
the process-server posted the summons on the 

bouse. . ' , , j 

Held, that the defendant was not duly served as 

due and diligent search was not made. (Ba l/» JJ 
A . S. P. L. V. S. Ramaswamy Chettyar v. Sun* 
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Mohamed Rowther. 173 I.C. 794=10 R.R. 375 
=A.I.R. 1937 Rang. 475. 

O. 5, R. 17— Notice — Service — Endorse¬ 
ment of refusal—Copy of notice neither offered to 
person to be served nor affixed to his residence — 
Sufficiency of service. 

Where on the reverse of a notice it is noted that 
the person to be served with that notice refused 
to affix his thumb impression thereto in token of 
his having been informed of the contents of the 
notice, but where no copy of the notice was either 
offered to that person or affixed to his abode, the 
service cannot be said to comply with the provi¬ 
sions of O. 5, R. 17, C. P. Code. ( Darling , S. M. 
and Mehta , J. M.) Mam *Raj v. Mangal Sen. 
1938 R.D. 929=1939 A.W.R. (B.R.) 54. 

-O. 5, R. 17— Scope—Proper service under 

— Proof—Peon sending summons through maid 
servant—Father not examined—Effect of—Proper 
service—If can be inferred. 

Where the report of the peon entrusted with the 
service of summons on a defendant is to the effect 
that he sent the summons to the defendant through 
a maid servant, and the latter is not examined to 
prove that the defendant refused to accept the 
summons, there is no ground for holding that 
there has been a proper service under O. 5, R. 17, 
C. P. Code, which can be accepted as a substitute 
for personal service. ( Varma , J.) Snehalata 
Devi v. Janardhan Prasad Singh. 21 Pat.L.T. 
340=A I.R. 1940 Pat. 563. 

-O. 5. R. 17— Summons — Service by affixture 

when justified—Reasonable diligence to find out 
party—Party though not present, expected to 
return — Affixture—Summons if duly served. 

The procedure of affixing a copy of the sum¬ 
mons to the outer door of a defendant's house, can 
come into operation only when certain conditions 
have been fulfilled, one of them being the inability 
of the serving officer to find out the defendant 
after using all due and reasonable diligence. 
Where the process-server was told that the defen¬ 
dant had gone out on business and would be back 
in the evening and he thereupon affixed the sum¬ 
mons to the door of the house, it cannot be said 
that the summons has been duly served, for it 
could not be said that reason ible diligence had 
been used to find out the defendant. ( Mulla , J.) 
Salig Ram v. Jumna Sahai. 180 I.C. 514=11 
R.A. 474=1938 A.W.R. (H.C.) 750=1938 A.L.J. 
1166=A.I.R. 1939 All. 180. 

-O. 5, R. 19— Scope—Compliance with—Dutv 

of Court—Affidavit of process-server and verifica- 
iion—If can be acted upon—Express declaration 
of due service—Necessity for. 

Rule 19 of O. 5. C. P. Code, casts a duty on the 
Court, when a summons is returned under R. 17, 
-to either declare that the summons has been duly 
served or to order such service as it thinks fit. It 
is not enough for the Court to merely act mecha¬ 
nically on the affidavit of the service officer. The 
rule requires that the Court ought to be satisfied 
on the affidavit of the serving officer and on the 
•verification in the return that it can safely declare 
the summons properly served. When there is no 
such declaration, the mere fact that the Court 
-declares the defendant ex parte , does not lead to 
the conclusion that the Court has impliedly made 
-such a declaration of due service. There must be 
.a strict compliance with R. 19. (Venkataramana 


C. P. CODE (1908), O. 5, R. 20. 

Rao, /.) V. Gopala Chettiar v. Mariasusai 
Pillai. 1937 M.W.N. 184 (2). 

O. 5, R. 19—Scope—Duty of Court—Sum¬ 
mons not personally served—Omission to declare 
service sufficient—Effect. See C. P. Code, S. 11. 

71M.L.J. 317. 

— O. 5, R. 19— Scope—Express declaration 
of sufficiency of service of summons—Absence of 
—Effect of—If ground for holding that summons 
has not been duly served—Implied declaration- 
inference from circumstances. 

It is of course desirable that all Courts should 
observe the mandatory provision in O. 5, R. 19, C. 
P. Code, and “either declare that the summons 
has been duly served or order such further service 
as it thinks fit.” But it cannot be said that the 
absence of such an express declaration will 
involve as a necessary consequence a finding that 
a summons has not been duly served. There may 
be circumstances which would justify an inference 
that there has been an implied, though not ex¬ 
press, declaration of sufficiency of service. ( Burn 
and Stodart , JJ.) Venkata Rayanim Varu v 
Chinna Bapanna. 1939 M.W.N. 1197=50 L fl W 
938 =AJ.R. 1940 Mad. 213=(1939) 2 M.L.J. 934^ 

■— O. 5, R. 19— Scope — Non-compliance — 
Effect. 

The provision of O. 5, R. 19, will apply to all 

r? S c S r> n ^ich return of summons is made under 
O. 5, R. 17 whether due to absence or refusal of 
person to be served. Even in the case of a re¬ 
fusal, unless there is a declaration by the Court 
that the service under O. 5, R. 17, is sufficient as 
required by the provisions of O. 5, R. 19, any 

order passed by the Court in the absence of judg- 
ment debtor will not constitute as res judicata. 

(Pandrang Row and Menon, JJ.) Ramanadhan 

X AR e 2; Ve a era ppa Chettiar. 173 I.C. 468= 
10 R.M. 591=A.I.R. 1937 Mad. 84. 

O. 5, R. 20— Substituted service — Propriety 

of service 


notice of 
the judg- 
house was 


—House found to be locked—Avoiding 
—If can be inf erred. 

From the mere fact that when the 
execution was taken to the house of 
ment-debtor for the first time, the 

i • I • ^ it is very unsafe to infer that 

he was avoiding service; and it is not proper- to 
order substituted service in such case. ( Harper , 

jlf. /.jl/.) Khalil Uddin v. Abdul 

=1940 O.A 8?4. 332=1940 AWR - (BR ‘> 141 

— -O. 5, R. 2o— Substituted service—When 
could be ordered—Conditional order to serving 

Where in an order for fresh summons a Court 
remarked that if the defendant evaded service or 
couldnot be found after due care and diligence 
subsMuted service would be effected, it was held 
that such a conditional order was illegal, as it 
was tor the Court and not for the serving officer 
to determine whether there was evasion of 
service. O. 5, R. 20 allows substituted service 
only when the Court is satisfied that defendant is 
evading service. ( Weston , I.C.S ) Govind Ram 
v. NiranjanJ.al. 1938 A.MX.J. 43. 

’O. 5, R. 20— Substituted service — When not 
sound service. 

Substituted service may or may not be sound 
service. It is not sound service if the person on 
whom the notice was sought to be served can 
prove that in actual fact he was not evading 
service and knew nothing whatever about the 
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hearing in question. ( Davies , l.CS.) Munshi 
Ram v. Raj Kumar. 1938 A.M.L.J. 124. 

-O. 5, R. 20 (2)—“Effectual"—Meaning of. 

See Limitation Act, Art. 164. 1939 Rang.L.R. 
606. 

-O. 5, R. 20 (2)—Scope and effect of — Sub¬ 
stituted service—Adequacy of service—If can be 
questioned. 

Under O. 5, R. 20 (2), C. P. Code, service sub¬ 
stituted by the order of the Court is as effectual 
as if it had been made on the defendant person¬ 
ally, but, it does not follow that substituted 
service is necessarily due service, the adequacy 
of which can never be questioned by the party 
concerned. ( Smith, J.) Gajadhar v. Uma 
Dutta. 171 I.C. 617=10 R.O. 139=1937 O L. 
R. 572=1937 O.W.N. 1141=A.I.R. 1938 Oudh 
11 . 

-O. 5, R. 21 —Service by post on defendant 

living in British India — Legality. 

There is no provision of law by which sum¬ 
mons may be issued by post on a defendant re¬ 
siding within British India. ( D . R. Norman.) 
Rani Vkshni v. Ganesh Mal Sardar Mal. 1937 
A.M L J. 70. 

-O. 6, Rr. 1 and 4— Scope — Particulars of 

allegation in petition or affidavit—Poiverof Court 
to direct. 

The Court, under its inherent jurisdiction, is 
entitled to interfere and direct particulars if it 
considers that a litigant is substantially embar¬ 
rassed owing to lack of precision in a petition or 
affidavit; and a party disregarding his opponent’s 
request for particulars will be doing so at his 
own risk. Any relevant statement which could 
have been incorporated in the petition or furnish¬ 
ed by way of particulars will not, on failure to 
furnish particulars, be allowed to be imported in 
an affidavit in reply at the hearing of the petition. 
(Panckridge , J.) Sitaram Poddar v. Hariram 
Poddar. i65 I.C. 24=9 R.C. 370 (1)=40 C.W. 
N. 913. 

-O. 6, R. 4— Pleadings—Deed impeached as 

4 fraudulent ' and ‘bogus’—Necessity to keep the 
two distinct. 

To call a deed both ‘fraudulent’ and ‘bogus’ is 
not a clear piece of pleading. Though fraud may 
be present in both cases, a deed may be fraudu 
lent without being bogus and hence it is better to 
keep the two distinct. ( Gruer and Niyogi, J J .) 
Godbole v. Msr. Nanibai. I.L.R. (1940) Nag. 
293=181 I.C. 297=11 R.N. 452=1938 N.L.J. 
279=A.I.R. 1938 Nag. 546. 

—-O. 6, R. 5— Filing of replication — Discre¬ 

tion of Court to reject. 

O. 6, R. 5, C. P. Code, only permits a better 
statement of the claim being put in when it is 
ordered by the Court. If the Court considers 
that no replication is called for, it has the discre¬ 
tion to reject it. ( Bhide , J.) Bihari Lal v. 
Chandu Lal. 41 P.L.R. 650=A.I.R. 1939 Lah. 
386. 

-O. 6, Rr. 5 and 7— Further statement of 

claim based on different cause of action — Per¬ 
missibility. 

O. 6, R. 5, C P. Code, permits merely a further 
and better statement of the nature of the claim or 
further and better particulars of any matter 
stated in any pleading, and not the submission of 
new material altogether based on an entirely dif¬ 
ferent cause of action. This would be really 


C. P. CODE (1908), O. 6, R. 6. 

repugnant to R. 7 of the same order which un¬ 
equivocally prohibits the raising of any new 
ground of claim or the alleging of any fact in¬ 
consistent with previous pleadings. ( Addison 
and Din Mohammad , JJ.) Mehnga Dass v. 
iMaya Singh. 175 I.C. 382=10 R.L. 706=40 P. 
L.R. 881=A I.R. 1937 Lah. 795. 

-O. 6, R. 5— Opportunity under not availed 

of—Subsequent formal amendment of plaint — 
Further pleadings—Case for. 

In a certain suit the defendant was given an 
opportunity to make a detailed statement under 
O. 6, R. 5, C- P. Code, on condition of his paying 
some amount as adjournment costs. The defen¬ 
dant refused this conditional offer. Subsequently 
the plaintiff applied for an amendment of the 
plaint and it was allowed. The amendment was 
of a formal nature, the parties being well aware 
of their position throughout. On such amend¬ 
ment, the defendant submitted his detailed state¬ 
ment previously refused by him but the Court 
refused to accept it as being belated. 

Held , that the amendment of the plaint being of 
a formal nature, did not reopen the case so as to 
give the defendant a fresh opportunity irres¬ 
pective of what had happened before. No case 
for further pleadings arose on such amendment 
and the Court in refusing to accept defendant’s 
statement rightly disallowed him to take advan¬ 
tage of the technical plea. ( Gruer , J.) Ganba 
Paiku Kunbi v. Ganpatsao. I L.R. (1937) 
Nag. 498=176 I.C. 155=11 R.N. 35=A.I.R. 
1937 Nag. 376. 

-O. 6, R. 5— Particulars—Power to order 

and to dismiss suit , if not furnished—Order of 
dismissal—Interference by appellate Court — Atti¬ 
tude of Courts with reference to failure to give 
Particulars. 

Where a plaintiff is ordered to give particulars 
one of the terms of the order may be that the 
action shall be dismissed unless the particulars 
are delivered within a certain time. Where a 
trial Judge makes an order of dismissal and 
makes it fairly giving every kind of chance, an 
appellate Court, if indeed it has any power at all 
to interfere with such a discretion so judicially 
exercised, should be exceedingly slow to do so. 
Broadly speaking, it is not desirable that cases 
should be lost in this way. It is not desirable 
that Judges should be stringent where it comes to 
dealing with litigants who may have gone wrong 
because of ignorance or wrong advice. It is not 
advisable on the other hand to allow litigants to 
take up a contumacious attitude, holding their 
facts back until they have an opportunity of fish¬ 
ing about in their opponent’s evidence. (Stone, 
C.J. and Bose, J.) Gaiadhar v. Gokuldas. 1940 
N.L.J. 307=A.I.R. 1940 Nag. 261. 

-O. 6, R. 5— Scope—Further and better 

particular not asked for — Effect—Objection on the 
score of vagueness—Maintainability in appeal. 

It is not open to a defendant to make a griev¬ 
ance of any vagueness in the plaintiff’s pleadings 
at an appellate stage because if they so desired, 
it would be open to them to apply for further and 
better particulars under 0.6, R. 5, C. P. Code. 
(Edgley, J .) K. C. Df. v. Hira Bewa. I.L.R. 
(1937)' 1 Cal. 491=167 I.C. 461=9 R.C. 695=41 
C.W.N. 88=A I.R. 1937 Cal. 51. 

-O. 6, R. 6— Contract — Breach—Suit by sel¬ 
ler for damages against buyer for failure to take 
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delivery—Averment as to readiness and willing¬ 
ness — Necessity. 

Where in suit by the seller against the buyer 
for failure to take delivery of goods, it was 
pleaded that there was no averment in the plaint 
as to readiness and willingness. 

Held, that the actual allegations coupled with 
the fact of the pleadings being moffussil plead¬ 
ings and that some latitute should be allowed, are 
enough, to show that the claim cannot fail for 
failure to comply with technical rules of pleading. 
{Stone, CJ. and Niyogi,J.) Arjunsa v. AIohan- 
lal. I.L.R. (1938) Nag. 308—172 I.C. 812=10 
R.N. 246=A.I.R. 1937 Nag. 345. 

-O. 6, R. 7—Applicability to minors. See 

C. P. Code, O. 8, R. 9 and O. 6, R. 7. A.I.R. 1937 
Pat. 625. 

-O. 6, R. 10 —Plea of insanity — Pleadings — 

Contents—Duty of final Court of fact. 

Though it may be that a party seeking to avoid 
the effect of a deed by pleading insanity at the 
time of execution of the deed is not bound to 
plead circumstances from which he was bound to 
establish insanity and though it is permissible for 
him to lead evidence in proof of general insanity 
from which an inference of unfit mental con¬ 
dition at the time of the deed could be drawn and 
the burden lay on the opposite party to prove the 
contrary, that does not absolve the Court from 
the liability to scrutinise the pleadings of the 
parties when pleas have been made and if these 
pleas appear to be destructive of the case of 
usual insanity it will not be proper for the final 
appellate Court of fact to infer usual insanity 
from the statement of some witnesses ignoring 
the pleading. ( Puranik , /.) Mst. Hazra Bi v. 

Mst. Fatmabi. 177 I.C. 80=11 R.N. 103=A.I. 
R. 1938 Nag. 204. 

--—O. 6, R. 14— Co-plaintiff though named in 

plaint 7iot signing plaint — Effect. 

There is no rule that a person named as a co¬ 
plaintiff is not to be treated as a plaintiff unless 
he signs and verifies the plaint. The defect is 
not such as to justify the rejection of the plaint, 
but the co-plaintiff should be allowed to sign it. 

17 Cal. 580 (P. C), Rel. on. (Mir Ahmad, A.J.C.) 
Gangaram v. Secretary of State. 167 I.C. 158 
=9 R. Pesh. 80=A.I.R. 1937 Pesh. 17. 

-O. 6, Rr. 14 and 15—Scope—If excluded 

by O. 29, R. 1. See C. P. Code, 0.29, R. 1. 41 
Bom.L.R. 530. 

-0.6, R. 14— Signing of pleadings — Rule, 

if merely one of procedure — Authorization — 
Signing, if necessary. 

R. 14 of O. 6, C. P. Code, which requires a 

pleading to be signed by the parties is merely a 
matter of procedure. So, where it is found that 
a suit was duly authorized by a person, the 
question whether his signature was made by him 
or by somebody else on his behalf becomes im¬ 
material. ( Grille and Niyogi, JJ.) Sarju Prasad 
v. Badri Prasad. I.L.R. (1939) Nag 515=188 
I.C. 405=12 R.N. 338=1939 N.L.J. 333=A.I.R. 
1939 Nag. 242. 

-0.6, Rr. 14 and 15—Suit by limited com¬ 
pany—Plaint signed and verified by Secretary- 
Sufficiency—Affidavit testifying to Secretary's 
fitness to verify—Necessity. See C. P. Code, 
O. 29, R. 1, 40 C.W.N. 930. 


r~— 1 15—Applicability to petitions to 
High Court in criminal revision. See Patna 
High Court Rules, Ch. Ill, R. 3. 19 Pat. 263. 

‘O. 6, R. 17 and United Provinces Encum¬ 
bered Estates Act, S. 9— Addition of claim-—If 
permissible—Amendment of written statement 
after period fixed by S. 9 of United Provinces 
Encumbered Estates Act—Additional claims—If 

can be allowed. 

O. 6, R. 17, C. P. Code, would not enable a party 
to alter the nature of his suit by the substitution 
or the addition of a claim founded on a different 
cause of action. Where a creditor seeks to- 
amend his written statement of the period permit¬ 
ted by S. 9 of the United Provinces Encumbered 
Estates Act for the filing of a written statment, 
by the addition of certain claims on previously 
not mentioned mortgages, he cannot be permit¬ 
ted to amend his written statement as it makes a 
material change in the claim made in the written 
statement. ( Zia-ul-Hasan , CJ. and Bennet , /.) • 
Nazir Hasan Khan v. Ganga Din. 14 Luck 
701=183 I.C. 436=1939 O.W.N. 755=1939 A* 
W.R. (C.C.) 123=1939 R.D. 467 = 1939 O L R* 
523=12 R.O. 34=A.I.R. 1939 Oudh 245. ' * * 

O. 6, R. 17— Amendment — Considera¬ 
tions. 


the provisions of the- Civil Procedure Code 
allow a wide discretion to the Courts in the 
matter of amendment of pleadings. The main 
considerations to be borne in mind while allow¬ 
ing amendment of pleadings are the advancement 
of the interest of substantial justice and the 
avoidence of the multiplicity of litigation. (Sri- 
vastava, Ag.C.J. and Zia-ul-Hasan, J .) Mohd 
Ata Husain Khan v. Nawab Bagar Mirza 13 
Luck. 584=171 I.C. 33=10 R.O. 66=1937 O L 

5L- 514=1937 O.W.N. 1131=A.I,R, 1937 Oudh 
484. 


* - . . 


^ - • - » * fHr o l/AtOil 

—Inconsistent case, involving fresh trial. 

O. 6, R. 17, C. P. Code, restricts amendments to 
matters necessary for determining the real ques¬ 
tion in controversy between the parties. Where 
the amendment sought would introduce a new and 
inconsistent case involving fresh trial with fresh 
pleadings and fresh evidence, it ought not to be 
allowed. ( St 07 ie , CJ. and Bose, J.) Badridas v 
Raja Pratapgir. 188 I.C. 23=12 R.N. 304=193<i 
N.L.J. 525=A.I.R. 1940 Nag. 8. 

“ O. 6, R 17 —Amendment—Discretion of 
Court—Amendment adding another ground of 
exemption froin limitation. 


The amendment of pleadings is no doubt in the 
discretion of the Court. But that discretion 
must be exercised on judicial principles. Where 
a party seeking amendment does not propose to 
substitute one cause of action for another or to 
change the subject-matter of the suit but simply 
wants to add another ground of exemption from 
lirrntition, the amendment should be allowed. 
(Nasim AH and Edgley, JJ.) Jogendra v. Deben- 
dra. 173 I.C. 707=10 R.C. 564=41 C.W.N. 1084 
=A.I.R. 1937 Cal. 485. 


-O. 6, R. 17— Amendment — Power of 

Court to order—Party allowed time to pay deficit 
Court-fees. 

The Court has undoubtedly power to allow 
abandonment of part of a claim on the part of the 
plaintiff, or to order an amendment of the plead¬ 
ings under O. 6, R. 17* C. P. Code, at any time 
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after institution of the suit. The Court does not 
lc £ this power by reason of the fact that the 
party has been allowed a certain time for pay¬ 
ment of the deficit Court-fees. (S. K. Ghose 
and D.C. Patterson, JJ .) Mst. Saiyadunnessa 
Khatun v. The Gaibanda Loan Co*, Ltd. 172 
I.C. 897 = 10 R.C, 471=65 C.L.J. 199=A.IR 
1937 Cal. 562. 

-O 6, R. 17— A)nendmcnt — If in the com¬ 
plete discretion of Court—IVhen obligatory — 
Pronote forming part of the cause of action 
ound inadmissible—Amendment to permit falling 
ack upon the original debt—If can be allowed. 
Though, O. 6, k. 17, C. P. Code, begins with the 
words‘the Court may’, the latter portion indi¬ 
cates that if the amendment is permissible under 
the law otherwise the Judge has no discretion 
but to allow it, if it is necessary for determining 
the real question in controversy between the par¬ 
ties. YVhere a suit was for monies due on a 
mortgage as evidenced by a pronote and a deposit 
of title deeds, but the pronote was found to be 
inadmissible in evidence, the plaintiff could be 
permitted to amend his plaint, so as to base his 
cause of action on the original debt for which 
the defective pronote was given. There could 
be no prejudice to the other party such as could 
not be compensated by costs, and the suit, would 
still remain after the amendment, a suit to re¬ 
cover money on a mortgage created by deposit of 
title deeds. ( Baguley and Mosely, JJ.) Nif.me- 
yfr v. E. M. Mamooji. 1938 Rang.L.R. 521 = 
180 I.C. 519=11 R.R. 411=A.I.R. 1938 Rang. 
461. 

.-O. 6, R. 17— Amendment in appeal — 

Amendment not changing character of suit and 
not unfair—If can be made in appeal. 

An amendment which is not of such a charac¬ 
ter as to be objectionable either as changing the 
subject-matter of the suit or as being otherwise 
unfair is within the competence of the Court 
under O. 6, R. 17 and can be made even in appeal. 
(Sir George Rankin.) Ram oh an Puri v. Lachmi 
Narmn. 16 Pat. 149=166 I C. 649=9 RPC. 
167=45 LW. 191=1937 O.W.N. 155=18 Pat.L. 
T. 54=1937 A.W.R. 184=41 C W.N. 418=1937 
M.W.N. 251=1937 P.W N. 87=3 B R. 318=65 
C L.J. 47=39 Bom.L.R. 363 = 1937 O.L.R. 68= 

1937 A.L.J 556=1937 A.L.R. 119=A.I.R. 1937 
P.C. 42 (P.C.). 

-O. 6, R. 17— Amendment in appeal — Pro¬ 
priety. 

An amendment of the plaint may be allowed 
even at the appellate stage. It is for the Court 
to consider whether the amendment should be 
allowed under the circumstances of the case ; and 
if it comes to the conclusion that the amendment 
sought does not alter the substance or nature of 
the suit, but merely its form, the Court cannot be 
said to act erroneously if it allows the amend¬ 
ment even in appeal ( Wort , J.) Mathura Sao 
v. Ram Lal Jugal Kishorf.. 176 I.C. 870=4 B. 
R. 781=11 R.P. 125=1938 P.W.N. 398=A.I.R. 

1938 Pat. 400. 

■-O. 6, R. 17 —Amendment in appeal on 

ground of mistake in typing — Permissibility. 

Where the plaintiff-appellant prays in appeal 
for amendment of the plaint on the ground of 
mistake having been made in the typing of the 
draft plaint, but no sufficient explanation is 
offered why the alleged mistake was not dis- 
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covered by the plaintiff till after the disposal of 
the case by the lower Court, it is not a case in 
which the High Court would in appeal exercise 
its discretion in allowing the amendment. 

( Mahommad Noor and Varma, JJ.) Apurba* 
Krishna Mitra v. Ram Bahadur. 161 I.C. 862 
=8 R.P. 489=1936 P.W.N. 155=A.I.R. 1936 
Pat. 191. 

- O. 6, R. 17 —Amendment in second appeal 

—Permissibility — Principles. 

There is nothing to preclude the Court from 
allowing an amendment necessary for the pur¬ 
pose of determining the real question in contro¬ 
versy between parties even in second appeal but 
except under exceptional circumstances it should 
not be allowed. In exercising discretion whether 
such an amendment should be allowed or not, the 
first principle to be observed is that an amend¬ 
ment is not permissible when it would prejudice 
the right of the opposite party existing on the 
date of such amendment. It is not a question 
whether the defendant would be taken by sur¬ 
prise by such an amendment or not, but whether 
by allowing such amendment, prejudice and in¬ 
justice would be caused to him. The second 
principle to be observed is whether the conduct 
of the party seeking the amendment has been 
bona fide and he has come to Court with clean 
hands and whether by the exercise of due 
diligence the relief for amendment could have 
been sought earlier. (Venkataramana Rao, J.) 
Ramaswami Chetti v. Anaiya Padayaciii. 165 
I.C. 737=9 R.M. 293=1936 M.W.N. 4ll=A.I. 
R. 1936 Mad. 545. 

-O. 6, R. 17—Amendment in second appeal 

—Permissibility—Suit for bare declaration— 
Plea of non-maintainability raised in trial Court 
—Application for amendment in second appeal— 
Competency. See Specific Relief Act. S. 42. 
1938 M.W.N. 274=A.I.R. 1938 Mad. 331. 

- O. 6, R. 17 —Amendment in second appeal 

—Power of Court to allozv. 

The Court should not at the stage of second 
appeal allow the plaintiff to change the whole 
nature of the suit, particularly when even at this 
late stage the materials for deciding this new 
case are not before the Court. ( Harries , C.J . 
and DJtavlc, J ) Dhanu Lal v. Kuldip Narayan 
Singh 186 I.C. 852=12 R.P. 539=6 B.R. 403 
=A.I.R. 1940 Pat. 88. 

- O. 6, R 17 —Amendment of plaint — Con¬ 
siderations—Legal relationship and nature of 
suit—Alteration of—If permissible. 

An amendment of the plaint should not be 
allowed when plaintiff seeks to amend in order to 
sue on an entirely different legal relationship 
between himself and the defendant from that 
relied upon in the original plaint, and when the 
entire nature of the suit is sought to be changed. 
(Weston.) Nihal Chand v. Amar Chand. 1937 
A.M.L.J. 104. 

-O. 6, R. 17 — Amendment* of plaint — Intro¬ 
duction of fresh details — Permissibility• 

It is not by a mere change in the wording of 
the plaint or the introduction of fresh details 
that the nature of a suit is altered. The altera¬ 
tion which affects the case is one where the 
original suit is wholly displaced by the proposed 
amendment or where a totally different or in¬ 
consistent case is introduced. But where this is 
not the case, leave to amend cannot be refused 
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-merely on the ground that the words which did 
■not find place in the original plaint had been 
introduced in the subsequent plaint, even though 
the effect of those words is not to introduce a 
-new or an inconsistent case. (Addison and Din 
Mohammad . JJ.) Megh Raj v. Firm, Raghbar 
Das. 178 I.C. 1005=11 R.L. 514=A.I.R. 1938 
Lah. 712. 

--—O 6, R. 17 —Amendment of plaint—Limi¬ 
tation—No new cause of action introduced. 

Where an amended plaint did nothing more 
than furnish particulars and did not introduce 
any new cause of action, no question of limitation 
could arise in such a case. (Bose, J.) Ramnath 
Hajarimal v Mohanlal Radhaicisan. 1811. 
C. 106=11 R.N, 424=1939 N.L.J. 21=A.I R. 
1939 Nag. 23. 

--O. 6, R. 17 —Amendment of plaint — Mis¬ 
description of opposite party . 

A firm brought a suit against another firm 
working in the Patiala State. The description 
of the opposite party was given as “firm S situate 
at Patiala State through C, manager and pro¬ 
prietor of the said firm.” An objection being 
brought that O. 30, R. 1 benefited firms in British 
India only and not the firms working in the 
Indian States, the plaintiff applied that the plaint 
should be allowed to be amended by substituting 
the name of C, the sole proprietor and manager 
•of the firm in place of firm S. 

Held, that in view of the fact that the name of 
C was already on the record and that the only 
defect in the plaint was that the opposite party 
had been wrongly described, the amendment 
ought to be allowed. (Addison, Ag.C.J. and Din 
Mohammad, J.) Kishen Singh v. Salig Ram. 
181 I. C. 713=11 R.L. 880=A.I.R. 1938 Lah. 
718, 

O. 6, R. 17 —Amendment of plaint — Per- 


^ J -- ^ ^ W 

missibility—Plaint reading certain document in 
particular way—Amendment by reading the docu¬ 
ment in another way. 

When a claim is made on a document the fact 
that at one stage when a plaint was presented it 
was read in a particular way and at another time, 
when it is sought to be amended, it is sought to 
be read in another way, will certainly not justify 
the view that a new and inconsistent claim is 
sought to be introduced. These are really alter¬ 
native ways of reading the document and it will 
be for the Court ultimately to decide what its 
correct construction is, and in such a, case 
amendment of the plaint should be allowed. 

<Varadachariar, J .) Subramanian Namboodripad 
■v Vasudevan Namboodripad. 160 I.C. 989=8 
R.M. 739 (1)=A.I.R. 1936 Mad. 151. 

-O. 6, R. 17—Amendment of plaint—Revi¬ 
sion. See C. P. Code, S. 115— 'Case decided/ 

1937 A.M.L.J. 104. 

— ■ <Q. 6, R. 17 —Amendment of plaint—When 

not permissible. 

Although the Court has wide powers to allow 
amendment under O. 6, R. 17, it is well establish¬ 
ed that an amendment which changes the whole 
aspect of the suit and introduces a different cause 
of action cannot be allowed. Where a plaintiff 
sues for a declaration that the properties in dis¬ 
pute are trust properties, but subsequently seeks 
an amendment that she has a life interest in the 
property or at any rate a charge for maintenance, 
ithe claim sought to be introduced by way of 

Q, .D.-93 
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• ■ a . is wholly inconsistent with the 
original plaint. (Bhide, J.) Nazir Ahmad 
Ta J Mahal Begum. 186 I.C. 828=12 R.L. 425 
=A.I.R. 1940 Lah. 63. 

R ‘ >ld ”ient of plaint—When 

to be disallowed—New case—Late stage. 

It is wrong for a Court considering amend¬ 
ment to regard the new cause of action as in 
time if it was in time when the original suit was 
brought. Where a suit was originally brought 
on an acknowledgment and after the case was all 
over except for the arguments the plaintiff seeks 
to amend his plaint so as to found his claim on 
a u ea , j l! , er ag/eement, the prayer for amendment 

should be refused as being not only out of time 

but made at a very late stage. It is an amend¬ 
ment that introduces a new case, a new cause of 

action, a new contract, a contract made at a 

different time having a different period of limi¬ 
tation and having different legal consequences 
and so ought not to be allowed. (Stone, CJ. and 
T T^t4 > 1 .^ACHHMANSmGH V. MAHENDRALAL. 

Jo L *?Aii 9 xT 9 T Nag 194 ~ 176 I C - 728=11 R.N 
72z=19 38 N.L.J. 198=A.I.R. 1938 Nag. 388. 

——O. 6, R 17 — Amendment — Seeking to 
substitute one legal entity for another—If to be 

^/ ter imitation. See Limitation Act, 

172 2 * I,L,R * ( 1939) Kar - 275=A.I.R. 1939 Sind 

~ 9 ; R. *7 —Amendment without notice to 

other side—Propriety. 

Where a plaint was returned for amendment 
and was amended without notice to the other side, 
and the amendments were all important, the 
order was set aside and case remanded for trial 
on the original plaint. (Davies.) Gopal v. Kani 
Ram. 1939 A.M.L.J. 112 (1). ^ A ^ 

O. 6, R. 17— Appeal — Decree against two 


dependants—Appeal by one only—Appeal in form 
against whole decree—Court-fee paid only as re¬ 
gards part—Application to amend valuation and to 
pay additional court-fee—Duty of Court . 

Where an appeal by one defendant only from a 
decree against two is objected toon the ground 
that the valuation of the appeal is restricted to 
that part only which relates to the appellant, if 
the appellant offers to amend the valuation and 
pay the difference of Court-fee, the same must be 
accepted by the Court especially when the appeal 
m form is against the whole decree. ( Courtney - 

{j and James ’ J) Sarat Chandra 
;A TN c‘5 v ■ Baidyanath. 181 I.c. 840=11 R P 

Pa 6 t~162 R ' 682 ~ 1938 P W N ' 52 3=A.I.R. 1939 

°; „ 6, 11 —Applicability — Insolvency 

pet.t.on by creditor—Amendment by inclusion of 

of insolvency not pleaded or relied on 
S 8 ' na,l r PoWer of Court to allow. 5ee Pro- 
M L J 737 SOLVENCYACT ’ S ' 9 ( C («)• (1937)2 

C B 17— -Applicability—Party delibera- 
tely omitting to join necessary party to application 
and concealing existence—Subsequent application 
to amend—If can be allowed. 

Where an applicant under S 4 of the U. P. 
^Encumbered Estates Act does not join in his 
application all the necessary parties as required 
by law, and asserts that there are no other parties 
to be added, wilfully concealing the existence of 
some persons who ought to be impleaded, he can¬ 
not be permitted to amend his application by 
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adding the omitted parties, when the omission is 
brought to light by a creditor. The benefit of 
O. 6, R. 17 cannot be given to such a party. {Dar¬ 
ling, S. M. and Bomford, J. M ) Har Prasad v. 
Parmf.shwari Das. 1938 R.D. 137=1938 A.W. 
R. 44 (B.R.). 

-O. 6, R. 17 —Cause of action —Amendment 

introducing new cause of action—Suit for eject¬ 
ment and for damages for use and occupation — 
Amendment to include prayer in the alternative 
for possession on title — Permissibility. 

A vendee of property sued for ejecting the 
tenant on the property and for damages for use 
and occupation, alleging that the defendant was 
his vendor's tenant and had refused to attorn to 
him, asserting his own title. After the death of 
the original defendant, his legal representatives 
came on the record and pleaded that they were in 
possession in their own rights. Plaintiff applied 
for leave to amend the plaint to sue in the alter¬ 
native for possession on the basis of his title. 

Held , the amendment could not be allowed as 
it sought to introduce a different cause of action 
and as moreover its refusal would not prejudi¬ 
cially affect the plaintiff in a future suit based on 
title even if he failed in the present suit. ( Wes¬ 
ton.) Chand Mal v. Mohammad Hussain. 1935 
A.M.LJ. 100. 

--O. 6, R. 17— Cause of action — Changing of 

—Suit for recovery of land based on improvable 
usufructuary mortgage—Amendment to base suit 
on title — Permissibility. 

Where a person brings a suit for recovery of 
possession of land but it is found that in fact his 
claim is for redemption of an unprovable usufruc¬ 
tuary mortgage, such person cannot be allowed 
an amendment of the pleadings by basing his suit 
on his title, the causes of action for the two suits 
being different. ( Baguley . /.) U Naing v. Ko 
Sein. 176 I.C. 631=11 R.R. 64=A.I.R. 1938 
Rang. 125. 

-O. 6, R. 17 —Cause of action—Suit on pro¬ 
missory note—Amendment to base claim on origi¬ 
nal cause of action — Permissibility. 

A suit.was filed on a promissory note bearing a 
certain date. In the plaint several previous pro¬ 
missory notes were mentioned with respective 
dates of their execution. The plaintiff, in order 
to avoid the provisions of the Indian Paper 
Currency Act, 1923, applied for leave to amend 
his plaint basing his claim on an original promis¬ 
sory note and treating subsequent notes including 
the suit note as acknowledgments of the original 
debt. As one of these notes was time-barred 
being executed more than three years after the 
preceding note, the plaintiff applied for further 
leave treating the time-barred note as one con¬ 
taining promise to pay a time-barred debt and 
basing his cause of action on that note. These 
amendments were allowed by Court. 

Held , that the fresh promise to pay the time- 
barred debt was the original cause of action in 
respect of the suit on the promissory note and 
the Court in granting the amendments, only 
allowed the plaintiff to fall back upon the original 
cause of action. (Venkatasvbba Rao , J.) Chel- 
lam Sakka Raja v. Muthusvvamy Moopar. 165 
I.C. 503=9 R.M. 264=44 L.W. 267=1936 M.W. 
N. 486=A.I.R. 1936 Mad. 632=71 M.L.J. 166. 
--O. 6, R. 17— Conditional order — Amend¬ 
ment allowed subject to applicant's Paying costs 
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before particular date — Non-applicant’s appeal 
against order before date—Subsequent acceptance- 
of costs by him—Right to have appeal heard. 

Where an application is sought to be amended 
and the amendment is allowed conditional upon 
the applicants paying costs before a particular 
date but before that date the non-applicant 
prefers an appeal against the order of amend¬ 
ment, the appeal is valid though the non-applicant 
accepts the costs when tendered on the due date. 
A.I.R. 1934 Nag. 163, Dist. ( Grille . /. C.) Sada- 
shiv Rao v. Balmukund. A.I.R. 1936 Nag. 20. 

--—O. 6, R. 17—Delay—Omission to state in 

plaint ground of exemption from limitation— 
Subsequent amendment in second appeal—Per¬ 
missibility. See C. P. Code, O. 7, R. 6. 20 N.L. 

J. 42. 

-O. 6, R. 17— Discretion — Amendment , at 

late stage to avoid payment of Court-fee—If can 
be allowed. 

No party has an absolute right to abandon any 
portion of his claim at any stage. It is always in 
the discretion of the Court whether to allow an 
amendment of the plaint or memorandum of 
appeal or refuse it. Where a party has obtained 
an adjudication of his claim from the trial Court 
or has argued his case in respect of it in the 
Court of appeal, he cannot thereafter be permit¬ 
ted to amend his plaint or memorandum of appeal 
by abandoning a part of his claim with a view to 
save himself from the payment of Court-fee* 
{Srivastava and Zia-ul-Hasati, JJ.) Ibn-ul- 
Hasan z/. Usman Ahmad. 178 I.C. 635=11 R. 
O. 119=1938 O.L.R. 499=1938 O.W.N. 1138= 
1938 A.W.R. (C.C.) 131=1938 O.A. 917. 

- O. 6, R. 17 — Discretion—Pozver of Court — 

Amendment after claim barred by limitation—If 
can be allowed. 

The right of allowing an amendment, although 
a matter of discretion, should not be exercised 
where the party affected thereby has acquired a 
valuable right and not unless in very special 
circumstances. Where in a mortgage suit the 
mortgagor makes no claim to money decree, 
allows time to go by and makes no application for 
leave to amend till his claim is barred by limita¬ 
tion, but subsequently applies for leave to amend, 
although there is still a discretion in the Court to 
allow amendment, the discretion will as a general 
rule be more wisely exercised by refusing it. 
(IVort and Rowland, JJ.) Ramkaran Thakur 
v. Baldeo Thakur. 17 Pat. 168=173 I C. 292= 
4 B R. 256=10 R.P. 398=A.I.R. 1938 Pat. 44. 

- O. 6, R. 17 —Discretion of Court—Leave to 

amend—When to be granted—Considerations for 
Court. 

O. 6, R. 17, C. P. Code, leaves it to the discre¬ 
tion of the Court to grant an amendment. Leave 
to amend would generally be granted to enable 
the Court to determine the real question in issue 
between the parties, provided that the amendment 
will occasion no injury to the opposite party 
except such as can be compensated for by costs 
or other terms to be imposed by the Court. If 
the defendant is in no way prejudiced and is not 
deprived of any legitimate plea that he can raise r 
including the plea of limitation, and if no new 
cause of action is introduced by the amendment, 
leave to amend should be granted. (Madhavan 
Nair , /.) Kondamma v. Vrnkatarayudu. 18* 
I.C. 882=12 R.M. 378=1938 M ? W.N. 875=4* 
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L.W. 498=A.I.R. 1939 Mad. 34=(1938) 2 M L 
J. 846. 

O. 6, R. 17 —Discretion of Court—Suit for 
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accounts—Conversion into one on account — Per¬ 
missibility. 

A suit was instituted for an account and 
amendment of the plaint was sought by the plain' 
tiff to convert the suit into one on account. The 
plaint required amendment in many particulars 
and the plaintiff would have been in no better 
position as far as limitation was concerned by the 
amendment. The suit was purposely brought in 
the form of a suit for an account. 

Held, that amendment was a discretionary 
relief and taking into consideration the facts of 
the case amendment could not be allowed. ( Rup - 
chand Bilaram and Mehta, A. J. Cs.) Mulomal 
Khemchand v. Tarachand Dassumal. 161 I C. 
505=8 R.S. 147=A.I.R. 1936 Sind 9. 

O. 6, R. 17—Discretion of Court—Suit to 

• 1 I • « • — 
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limitation and that the amendment should not be 
allowed. ( Braund, J.) Mary Niemeyer v 

Ebrahim Moosaji. 178 I.C. 144=11 R R 203— 
A.I.R. 1937 Rang. 413. 


avoid patni sale—Plaint not framed in accordance 
with Patni Sale Law—Objections by defendant in 
written statement—Application for amendment at 
the close of suit—Competency—Rejection by 
Court—Interfernece in appeal. See Bengal 
Patni Regulation, S. 14. 40 C.W.N. 1233. 

O. 6, R. 17 —Discretion of Court to allow 


amendment—Principles governing. 

The general principles on which the discretion 
vested in the Courts under O. 6, R. 17, C. P. Code, 
is to be exercised, are:(l) The Court does not 
allow a party by amendment as a rule to raise 
against his opponent a new case. It allows him 
in certain circumstances and upon certain condi¬ 
tions to implement or to perfect some case which 
he has already pleaded but in which for some 
reason or other there is a defect. What it does 
not allow him to do as a rule is to raise a fresh 
case. (2) Whenever it is necessary for the pur¬ 
pose of doing justice, it will strive to allow 
amendments in all cases where the opposite party 
can be compensated in costs. (3) The Court will 
not as a rule permit a party by amendment to take 
away from his opponent some legal right that 
that opponent has acquired. By far the most 
frequent illustration of that principle arises in 
connexion with limitation. It may be that, before 
the time comes at which a plaintiff asks to amend 
his plaint, the defendant has acquired a complete 
legal answer to the amended claim under the 
statute of limitation. The general principle is 
that, unless in very exceptional circumstances, 
the Court will not allow a defendant to be dis¬ 
possessed of that legal statutory defence by the 
expedient of the plaintiff making an amendment 
and then antedating that amendment to the date 
of the delivery of the original plaint. A plaintiff 
sued on equitable mortgage for debt due on a 
promissory note at a time when the limitation had 
almost run out. As the stamps on the promis¬ 
sory note were defective, the promissory note 
could not be admitted. The plaintiff applied for 
amendment of the plaint by alleging some anterior 
or collateral obligation to the promissory note 
itself. The result of the refusal would have been 
merely to deprive him of a personal right against 
the defendant, leaving the plaintiff's remedy 
against the defendant’s property intact. 

Held , that there were no special circumstances 
to deprive the defendant of the legal defence .of 


: :° 6 - R * 17 —Discretion of trial Court- 

Interference. 

The trial Court has complete discretion whe¬ 
ther to allow or refuse a prayer for an amend¬ 
ment of pleadings and where the discretion has 
not been exercised injudiciously or arbitrarily 
the High Court will not interfere. (Addison and 
Din Mahomed, //.) Jaini Brothers & Co. v 
Shankar Lal. 178 I.C. 176=11 R.L. 414=A I* 
R. 1938 Lah. 270. ' ‘ 

;- 0.6, R. 17 —Late stage—Belated applica- 

tion—I f sufficient to justify refusal of amend¬ 
ment. 

Where in a suit for his share in a partnership 
which the plaintiff alleged was dissolved prior 
to date of suit but which was denied by the 
defendants, and the plaintiff applied to amend the 
plaint after considerable delay, so as to enable 
him to obtain an alternative relief for partition 
of the assets in case there was no dissolution of 
the partnership. 

Held, that in the matter of rectifying defects 
in pleadings which do not affect any substantial 
rights, it is not consonant with justice to deny a 
remedy which otherwise would be lost by reason 
of carelessness.or delay. 

Held, further, that in the circumstances of the 
case the lower Court ought to have allowed the 
amendment of the plaint. (Pandrang Row and 
Venkataramana Rao, //.) Sambasiva Iyer v. 
Natesa Iyer. 176 I.C. 821=11 R.M. 167 (2) = 
1938 M/W.N. 22=A.I.R. 1988 Mad. 388=(1938) 
n M.L.J. 106. 


* 

-O. 6, R. 17— Limitation— Powers of Court 

Claim barred on date of application to amend — 
Amendment—If can be allowed. 

Where on the date of the application for leave 
to amend the plaint, the claim in the suit was 
barred by limitation, the Court has power to make 
amendments in the plaint under the special cir¬ 
cumstances of the case. (Venkatasubba Rao,J .) 
Chellam Sakka Raja?;.- Muthusamy Moopar. 
165 I.C. 503=9 R.M. 264=44 L.W. 267=1936 
M.W.N. 486=A.I.R. 1936 Mad. 632=71 M.L.J. 
166. 

O. 6, R. 17— Limitation—Promissory note 

. t m /*> • . J V m 


— w ' J ■ ■ ^ » r w V ^ ^ ^ » - “ » V V W r ^ ^ ^ 

—Settlement of accounts—Suit on—Amendment 
to include claim on original consideration—If can 
be allowed—Promissory note barred. 

Where all the facts of the original loan and all 
its terms are set out in the plaint, but the plaint 
is based on a promissory note which is either 
insufficiently stamped er barred by limitatiori, 
the plaintiff is entitled to succeed alternatively on 
the original loan, although there is no such prayer 
in the plaint. Where in a suit on a promissory 
note executed in settlement of accounts between 
the parties the defendant pleads discharge and 
limitation, but the discharge is found against, 
and the claim is found to be in time on account of 
certain payments made by the defendant, though 
the promissory note itself may be barred, the de¬ 
fendant cannot in any way be prejudiced by allow- 
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ing an amendment of the plaint so as to include 
a prayer for a decree in the original cause of 
action, irrespective of the promissory note. Such 
an amendment ought to be allowed and the plain¬ 
tiff given a decree on that basis (Beasley, C J., 
King and Gentle , //.) Official Assignee of 
Madras v. Kuppuswami Naidu. 165 I C. 301=9 
RM 229=1936 M.W.N. 912=44 L.W. 258=A. 
I.R. 1936 Mad. 785=71 M.L.J. 250 (F B.). 

-O. 6, R. 17— Limitation — Promissory note 

—Suit on—Amendment basing cause of action on 
original consideration—Whether can be allowed 
after limitation. 

The plaintiff instituted a suit on a promissory 
note just before the expiry of the period of limi¬ 
tation. It uas then discovered that two of the 
stamps on the promissory note had not been 
properly cancelled and that, therefore, it could 
not be acted upon. The plaintiff thereupon 
applied to be allowed to amend the plaint so as to 
base the cause of action on the original conside¬ 
ration for the promissory note, and this amend¬ 
ment was allowed. At the date of the amendment 
the claim was barred by limitation. 

Held , that the amendment was properly allow¬ 
ed, for in the original plaint an alternative 
claim based upon the original consideration could 
have been made and then no question of limitation 
could have arisen, and that it would be monstrous 
that the plaintiff should lose his money merely 
because of a technical error in the execution of 
the promissory note. ( Dunklej , J.) Krishna 
Prasad Singh v. Ma Aye. 14 Rang. 383=165 I. 
C. 810=9 R.R. 223=A.I.R. 1936 Rang. 508. 

-O. 6, R. 17— Limitation-Suit filed in firm 

name—Cause of action arising after its dissolution 
by death of partner—Substitution of individual 
names of partners and of legal representative of 
deceased partner—If may be alloived after limi¬ 
tation. 

A suit was filed in the name of a partnership 
firm in respect of a cause of action which accrued 
after the partnership was dissolved by the death 
of one of the partners. An application for the 
amendment of the plaint by substitution of the 
individual names of the partners and of the legal 
representative of the deceased partner, was filed 
after the period of limitation. 

Held , that the amendment should be allowed 
only in regard to persons who were entitled to 
institute the suit in their individual names, but 
not in regard to the legal representative of the 
deceased partner. ( Panckridge , J.) Bisses- 
warlal Budhmull v. Sukhdeodas Baiju. 44 C. 
W.N. 806. 

-O. 6, R. 17 —Nature of suit changed — 

Amendment of plaint in second appeal — Permissi¬ 
bility. 

Where the amendment of the plaint asked for 
is not an amendment merely in the form of relief 
which could be granted without further investiga¬ 
tion, but is one which entirely changes the 
character of the suit and introduces matters 
which have not been tried in the Courts below and 
on which it is not possible to give a satisfactory 
finding on the record as it stands, it should not 
be allowed in second appeal. (Tek Chand and 
Bhide . //.) Fazal Bim v. Abdul Rahim. 42 P. 
L.R. 479. 
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- O. 6, R. 17 —Nezo case. 

Where a plaintiff brought a suit for redemption 
and failed to establish the mortgage set up by 
him in the plaint and asked for permission to 
amend the plaint so as to convert the suit into a 
suit for redemption of an earlier mortgage, 
and if he instituted a fresh suit, it would be 
within limitation. 

Held, it would be proper for him to institute a 
fresh suit. ( Srivastava , C.J.) Gauri Shankar 
v. Lala. 13 Luck. 669=10 R.O. 123=171 I.C. 
437=1937 O.L.R. 557=1937 O.W.N. 1121=A. 

I. R. 1938 Oudh 16. 

- O. 6, R. 17 —Nezo case—Surprise to defen¬ 
dant—Duty of Court. 

Courts must be careful not to allow a volte de 
face which would completely change the com¬ 
plexion of the pleadings and confront the defen¬ 
dant with a surprise attack, for which he cannot 
be expected to be prepared. Where a plaintiff in 
a suit under S. 86 of the Agra Tenancy Act sues 
as an occupancy tenant, the defendant being 
treated as sub-tenant but later gets himself 
styled sir holder, cannot thereafter seek to amend 
his pleadings and ask for the ejectment of the 
defendants as heirs of a statutory tenant. (Mehta, 

J. M.) Pauhari Saran v Sundar Ahir. 1939 
A.W.R. (B.R.) 78=1939 R.D. 274=1939 A.L.J. 
(Supp. j 66. 

— - O. 6, R. 17— Plea not raised at the begin¬ 

ning—No ground for omission—Later amend¬ 
ment, if can be allozved. 

Where there has been no valid ground or ex¬ 
cuse for the omission to raise.certain pleas at the 
very beginning of the proceedings, amendment to 
permit those pleas being raised at a late stage, 
should be refused. (Stone, C.J., and Pose , /.) 
Badridas v. Pratait.ir 188 I.C. 23=12 R.N. 
304=1939 N.L.J. 525=A.I.R. 1940 Nag. 8. 

- O. 6, R. 17 —Powers of Court—Limits to. 

No doubt the powers of the Court to permit 
amendments under O. 6, R. 17 are very wide and 
should be freely exercised, but the exercise of 
this jurisdiction must not be resorted to where 
prejudice is likely to result to the other side 
which cannot be compensated in costs. (Davis, 
J.C. and Lobo, J.) Gopal Das Motharan v. 
Lokamal Chellaram. I.L.R. (1939) Kar. 602= 
182 I.C. 718=12 R.S. 25=A.I.R. 1939 Sind 173. 

- 0.6, R. 17 —Pozvcr of Court—Plaint for 

possession based on title — Power to compel 
amendment so as to allege possession and dispos¬ 
session. 

Where the plaintiff bases his claim for posses¬ 
sion on his title and defendant alleges adverse 
possession, the Court must determine the rights 
of the plaintiff on the plaint as it is framed and 
not on one which in the opinion of the Court 
would be proper. It is not open to the Court to 
compel the plaintiff to amend the plaint so as to 
allege possession and dispossession. (Abdul 
Rashid, J.) Mf.htab Singh v. Dayal Singh. 183 
I.C. 140=12 R.L, 99=41 P.L.R. 715=A.I.R. 
1939 Lah. 172. » 

- O. 6, R. 17 —Power > of Court—Plaint in 

name of dead man—Application to amend by in¬ 
sertion of living man’s name—If can be allowed 

— Gross neglect—Effect of. See C. P. Code. O. 1, 
R. 10 and O. 6. R. 17. A.I R. 1937 Sind 92. 

-O. 6,R. 17 —Powers of Court-~Substitution 

of cause of action . . jI> * ’ 
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No power has been given to Courts to enable 
one distinct cause of action to be substituted for 
another nor can the subject-matter of a suit be 
changed by an amendment. {Din Mohammad . J ) 
KHusm Ram v. Munshi Lal. 189 I.C 418=42 
P.L.R 194=A.I.R 1940 Lah. 225. 

,-T? 6 V R ’} 7 ~powers of Court—Suit against 

two defendants alleging them to be partners in 
business—Amendment of plaint on basis that 

f f/ndant 1 carrying on business as guardian of 
defendant 2— If can be allowed. 

In the interests of justice even where a ques¬ 
tion of Jimitation might arise a Court can allow 
amendment; where a suit was instituted against 
two defendants alleging that they were partners 
in a business and all the necessary facts and cir¬ 
cumstances under which the suit debt was incur¬ 
red were clearly set out in the plaint and the 
amendment as sought and allowed by the lower 
Court was in acc 9 rrlance with the true facts that 
defendant 1 carried on the trade as guardian of 

wlf^of^hefather rSUanCe ° f 3 di -cticn in the 

P el , d * that the amendment was properly allow¬ 
ed (Venkataramana Rao, J.) Perumal Ayyar 
v. Kamasubramanian Chettiar. 182 I C 34 n— 
12 R.M. 60=A.I.R. 1938 Mad. 265. 

- - 6, R. 17-—Power of Court—Suit for 

declaration of Maharki watan- Subsequent 
amendment for reliefs of possession and injunc¬ 
tion — Permissibility. 

Where a person brought a suit for declaration 
of h!s Maharki watan but subsequently he was 
allowed by Court to amend the plaint by adding 
reliefs of possession and injunction, 

Held , that as suit for possession on refusal of 
amendment would have been in time and as pos¬ 
session of held was consequential relief on title 
allowing of amendment was not contrary to law’ 
(Lrruer, J.) Aiotiram Danajc v . Shenu T L R 

< 1!9 t 3 £ RN - 252=168 E I U C. 351= 

A.I.R. 1937 Nag. 84. 

"7 R ‘ 17 ~- p °™er of Court—Suit for 

specific performance—Amendment to add prayer 

for compensation or damages in Letters Patent 
appeal —5 ustainability. 

A Court cannot at a late stage convert a suit 
tor specific performance into a suit for compen¬ 
sation or damages, and a Court should not in 
Letters Patent appeal grant an amendment by 
adding a prayer for compensation or damages in 
a suit for specific performance unless such relief 
is asked for at an early stage. ( Harries , CJ. and 
Fazl Ah t J ) Kubad Mia v. Guhi. 19 Pat 9n— 
187 I.C. 198=12 RP 566=6 B.R 435=1939 P 
W.N. 880=A.I R. 1940 Pat. 92. ‘ 

-O. 6, R. 17 and S. 115 —Power to allow 

amendment—Object of — Amendment , changing 


AND 
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Vr o B = A “K Baksh Singh. 188 

I.C. 893—13 R.O. 14—1940 A W R (C C \ 

= 1940 O.L.R 393=1940 O.W'.N! 500=1940 O 
A. 465=A.I,R. 1940 Oudh 367. 40 

~ ~ 6 ’ R J 17 :~~ Scope ~ A,,,e » dme »t introduc- 

* allowed dts “ nct cause °f action—If can be 

Amendments which introduce an entirely dis- 
tinct cause of action should not generally be 
allowed. Amendments introducing a new cause 
of action are sometimes allowed, e.g.. i n a suit on 
a promissory note, if the instrument turns out to 
be inadmissible in evidence, the plaintiff maybe 
allowed to amend his plaint so as to fall back on 

J'“ r ' sinal oan ;. Eu ‘ ln such cases there is an 
intimate connection between the two causes of 

action Where there is no such connection bet- 

ween the cause of action alleged in the plaint 

and the new cause of action sought to be subs- 

“l or '? tro /n C D d ’ J 7 he amendment should not 
be allowed. ( D.R . Norman .) Shyam Lal tj 
Kanhaiya Lal. 1937 A.M.L.J. 16. 

” 17 Scope—If exhaustive — Appli¬ 

cation for leave to sue in forma pauperis—Pro- 
perty omitted from schedule—Amendment to in - 
chide—Power of Court to allow. 

O. 6, R. 17, C. P. Code, is not exhaustive of the 
powers of the Court in the matter of amend¬ 
ment; a Court has therefore jurisdiction to 
allow an amendment of an application for leave 
to sue in forma Pauperis, by including an item of 

property which was originally omitted from the 
application or annexure thereto. Such an amend- 

& C ? nn0t b f heId tobe iIIe ^ al or without 
jurisdiction on the ground that O. 6, C. P. Code, 

applies only to pleadings and not to applications 

to sue in fomia pauperis. {Dhavle and Varma, 

ca'c ft 1 *™' Sahu v. Sudama Kuer. 175 I.C. 

-iVi°. R T P o. 632=:1938 p W.N. 163=4 B.R 598 
-19 Pat.L.T. 101=A.I R. 1938 Pat. 209. 

TTi?' LV ■ to be read with o. 

L.R. 787 S C P ‘ C0DE ' °* 7> R - !1 * 41 Bom * 

I7~?C: 6 ’ R * 1 7~ Sc °pe— s uit for declaration 
vt ht i r Cer i ain , moneys held by deceased in 

provident fund and for injunction—Amendment 

to include prayer for administration—Permissi- 
b,my. e>ee C. P. Code, S. 42. A.I.R? 1M9 s£d 

title ami 6 ;^dc 7 ~ Sc °^ e ~ Su j t for declaration of 

uraver fnr P noc ?n ~ Amen . dment to strike out 
p ayer for possession to avoid payment of addi- 

FE 0 E n s a kcT 0 s r V/, e v e w Ee ™ ss ibil£y J"* Court- 
rEES ACT, b. 7(iv) (c). 1939 P.W.N. 61. 

17 T Scope ~ S . ui .‘ for partition- 


--- ~ J 

nature of suit—Interference in revision. 

The power to allow an amendment of plead¬ 
ings has been conferred on Courts in the interests 
of justice, with a view to correcting mistakes and 
bringing out the real matters in issue between 
the parties. But this power should not be exer¬ 
cised in favour of one party so as to cause pre¬ 
judice to the other party—where an amendment 
is very drastic and changes the nature of the suit 
itself, a Court, if it allows such an amendment, 
exercises its jurisdiction with material irregula¬ 
rity, if not illegality and its order is liable to be 
set aside in revision. {Zia-ul-Hasan and Yorke, 


iTssibZT ‘° ^ U adm ^ n istration suit—Per- 

A adm imstration of an estate is a diffe- 

e t kind of suit from a suit for partition of a 
piece of land. Different . considerations arise in 
the two cases. It is not possible that a suit for 
partition should be tried as a suit for administra- 
tion by amending the plaint. {Spargo, /.} Ma 
Waing Ma Gyi v. Ma Bu Gyi 174 I.C. 39=10 
R.R. 384=A.I.R. 1937 Rang. 525. 

O. 6 . R. 17 —Scope—Suit on promissory 
n °te—Note found to be forged—Amendment in 
second appeal—If to be allowed. See Negotiable 
Instruments Act, S. 87. 16 Pat. 527=18 Pat 
L.T. 640. 
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-O. 6, R. 17— Scope — Suit under O. 21, 

R. 103, C. P. Code, for declaration and possession 
—Amendment of plaint by deleting claim for pos¬ 
session to avoid payment of additional court-fee — 
Application for leave to re-amend plaint in second 
appeal by including claim for possession — Sus¬ 
tainability. 

Plaintiff brought a suit under O. 21, R. 103, C. 
P. Code, claiming a declaration and possession. 
The trial Court having demanded additional 
court-fee. the plaintiff amended the plaint by 
deleting the claim for possession. The suit was 
decreed and the decree was confirmed in appeal. 
In second appeal by the defendant, the plaintiff 
applied for permission to again amend his plaint 
by adding the claim for possession though for the 
purposes of the second appeal it was not neces¬ 
sary. 

Held, that the plaintiff having been put to his 
election and having abandoned the claim for pos¬ 
session was now seeking to reverse the decision 
with regard to that matter and that, therefore, 
leave to amend should not be given at this late 
stage. (Wort, A.C.f. and Varma . /.) Kam- 
chandra Ganga Bux v. Sunder Lal Singh. 176 
I.C. 862=4 B.R. 771 = 11 R.P. 120=19 P.L.T 
916=1938 P.W.N. 455=A.I.R. 1938 Pat. 558. 

--—O. 6. R. 17— Second appeal—Amendment of 

plaint—Suit for sale on mortgage—Finding that 
mortgage is opposed to statute and unenforceable 
—Amendment to include prayer for possession on 
the basis of acquisition of title as ozvner by pre¬ 
scription — Permissibility. 

A plaint cannot be amended in second appeal in 
such a way as to alter the character of the suit to 
a degree which is not permissible. Where a plain¬ 
tiff who had a usufructuary mortgage over certain 
raiyati land and had been dispossessed brings a 
suit for sale on his mortgage, but. on the Courts 
holding that the mortgage being in contravention 
of the statute cannot be enforced, prays for per¬ 
mission to amend his plaint in second appeal so as 
to enable him to claim possession as a person who 
has by prescription acquired an absolute title as 
owner, the amendment cannot be allowed. (Agar- 
wala and Rozvland, JJ.) Maksudan Lal Sahu 
v. Niranjan Nath Das. 19 Pat. 507=187 I.C. 
266=12 R.P. 575=21 Pat.L.T. 219=6 B.R. 446 
=A.I.R. 1940 Pat 494. 

-O. 6, R. 17— Striking out parties — Absence 

of notice under S. 80, C. P. Code — Amendment to 
discharge—Secretary of State. 

Where the notice under S. 80 of the C. P. Code 
was not given, permission to amend the pleadings 
by discharging the Secretary of State from the 
record and allow the suit to proceed against the 
orders could not be given in a case where it would 
not be possible to proceed without a material 
change in the nature of suit, the cause of action 
and the relief sought. (Rozvland, /.) Baldeo 
Prasad v. Sukhi Singh.. 174 I.C. 358=10 R.P. 
500=4 B.R. 435 = 1937 P.W.N. 694 = 18 Pat.L.T. 
921=A.I.R 1938 Pat. 127. 

—‘O 6, R 17— Suit on bond—Co-obligee suing 
for his share of money impleading the other as 
defendant—Amendment of plaint to include zvhole 
omotint due — Permissibility. 

Where under wrong advice, one of the co¬ 
obligees sues to recover his half-share of the 
money due on a bond impleading the legal repre¬ 
sentative of the other as a defendant, and on 


C. P. CODE (1908), O. 7, R. 1. 

objection taken to the maintainabillity of the suit 
in view of the provisions of S. 45 of the Contract 
Act, applies to amend the plaint so as to claim the 
whole amount due on the bond, and if the suit is 
dismissed a fresh suit would be barred by limita¬ 
tion, it is proper for the ends of justice that the 
plaintiff should be given permission to amend the 
plaint. The proposed amendment would not make 
any charge in the cause of action. All that it is 
intended to do is to include the whole claim 
arising out of the cause of action based on the 
bond in suit. (Srivastava, Ag. C.J. and Smith, J.) 
Raghunath Prasad v. Mst. Prana. 13 Luck. 
157=166 I.C 992=9 R.O. 360=1937 O.L.R. 81 
= 1937 O.W.N. 163=A.I.R. 1937 Oudh 290. 

-O. 6, R. 17-svStti/ on contract of sale of land 

—Contract found to be void—Refund of purchase 
money—Amendment of plaint — Permissibility. 

A suit was brought on a contract of sale of land 
which was subject to the conditions of the Punjab 
Colonization of Government Lands Act. The sale 
was discovered to be void owing to invalid sanc¬ 
tion. The purchaser had not claimed an alterna¬ 
tive relief in the plaint for the recovery of the 
purchase money which he had paid under the 
contract. 

Held, that the purchaser should be permitted to 
amend his plaint in order to obtain the refund of 
the purchase money and should not be referred 
to a separate suit. (Dalip Singh and Skemp , JJ.) 
Hakam Ali v. Hashu. 181 I.C. 624=11 R L. 
867=A.I.R. 1938 Lah. 244. 

-O. 6, R. 17— Technical defect — Amendment 

of plaint in second appeal — Permissibility. 

Where a subsequent mortgagee instituted a suit 
for possession by redemption of the prior mort¬ 
gage after that mortgage had ceased to exist 
having been previously redeemed by the mort¬ 
gagor, the defect in the frame of the suit is a 
technical one, and the second mortgagee can be 
allowed even in second appeal to amend the plaint 
so as to convert the suit into a mere suit for pos¬ 
session as mortgagee. ( Bhide , J.) Hardial v. 
Gurditta. 188 I.C. 608=13 R.L. 26=42 P.L. 
R. 139=A.I.R. 1940 Lah. 201. 

-O. 6, R. 18— Failure to amend plaint after 

order—Effect of. 

Under O. 6, C. P. Code, failure to amend merely 
involves loss of right to amend and therefore not 
to the determination of the suit as expressed in 
the original plaint. (Middleton, J.C. and Mir 
Ahmad, A.J.C.) Feroz Shah v. Kalu Ram. 164 
I.C. 181=9 R.Pesh. 15=A.I.R. 1936 Pesh. 155. 

-O. 7— Applicability to appeals. 

Provisions of O. 7 by reason of S. HI of the 
Code, apply mutatis mutandis to memoranda of 
appeals as well as to plaints. (Davis, J.C. and 
Weston . J.) Moolomal v. Lal Singh. I.L.R. 
(1939) Kar. 527=183 I.C. 757=12 R.S, 80=A.I. 
R. 1939 Sind 221. 

! —— O. 7, R. 1— Particulars in plaint—Suit for 
breach of conditions in contract—Particulars as to 
the conditions and manner in zvhich they had been 
violated—Necessity to give. 

A defendant is entitled to know exactly what 
case he has to meet and he must have an oppor¬ 
tunity to investigate the details of the claim, with 
a view to prepare the materials for his defence. 
Where the breach of certain conditions of a 
agreement forms the subject matter of the plain 
tiff's complaint, the defendant is entitled to know 
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the conditions and the exact manner in which thev 
have been violated. (Bose, J.) Jamshed v. 
Kunjilal 181 I.c. 177=11 R.N. 444=1938 N. 
L.J. 392—AJ.R. 1938 Nag. 530. 

——O 7, R. 6— Exemption from limitation— 
Plaint shoula show. 

- . As a general principle, a plaintiff must show in 
-his plaint how his suit is in time; for, the question 
whether the suit is in time must, if denied, be one 
of the issues in the case, and if the plaintiff does 
not explain how his suit is in time, it is impossi¬ 
ble for the defendant to meet his case. ( Horwill 

* ^dappaya v - Mahabala Rao. 176 I.C. 939 
=11 RM^198=AJ.R. 1937 Mad. 826. 

7?. 7 ’ ?: Exemption from limitation not 
pleaded tn plaint—If available. 

It is obligatory as a matter of pleading to show 
the grounds upon which exemption from limita¬ 
tion is claimed. Consequently unless the plaint is 
.amended, it will not be open to a party to rely on 
an exemption not pleaded in the plaint. ( Ven - 
kataramana Rao , /.) Ramaswami Chetti v 
Anaiya Padayachi. 165 I.C. 737=9 R M 293 
=1936 M.W.N. 4H=A.I.R. 1936 Mad. 545. 

O. 7, R. 6— Period of limitation expiring \ 
■during Court holidays—Plaint presented on re-\ 
opening—Plaint not specifically mentioning ex . ' 
■emption under S. 4, Limitation Act—Effect. 

Where a plaint is presented on the re-opening 
date after Court holidays and the period of limi¬ 
tation has expired during the holidays, the fact 
that the ground of exemption under S. 4, Limita¬ 
tion Act was not specifically mentioned in the 
{plaint will not entail the dismissal of the suit 
inasmuch as the Court is bound to take judicial 
notice of the holidays. ( Middleton, J.C ) 

Hussain v. Ghulam Sarwar. 168 I c 
i 84 l7 9 >,?* PeSh * 1 25=39P.L.R.528=A.IR. 1937 

iresii. 41. 

— 0.7 t R.6— Scope—Exemption from limi¬ 
tation — Ground of—Omission to specifically 

S> 44 ^ S’. m .. d_- . . I C . I • 
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allege Pjjgct Subsequent amendment of plaint 
tn second appeal—Permissibility. 

Where in a suit against a mortgagor's surety 
for loss caused by a defect in the mortgagor's 
title to the mortgaged property, the suit appears 
to be barred by limitation as having been filed 
more than six years after the date of the mort¬ 
gage, if the plaintiff claims exemption from limi¬ 
tation on the ground that he had knowledge of 
the defect in title only on a date subsequent to 
the date of the mortgage, it is incumbent on him 
to specifically state in his plaint the exact date on 
which he came to know about the mortgagor’s 
title being defective and to prove the same? If 
he fails to make such an averment in the plaint, 
he cannot be permitted in second appeal to amend 
his plaint by specifically mentioning the date on 
which he acquired knowledge of the defect in the 
mortgagor's title, especially when it is found as a 
fact that he knew of the defect even on the date 
•of the mortgage. ( Niyogi, /.) Bhikarilal v. 
Sitaram. 20 N.L.J. 42. 

--O. 7, R. 7— Applicability—Relief different 

from that in plaint—Addition of new parties — 
New relief in appeal — Permissibility. 

The relief in the plaint related to an unascer¬ 
tained sum of money which was to be ascer¬ 
tained on taking account from the defendants 
and the plaintiff claimed a decree against them 1 
for the amount found due from them to him. | 


C. P. CODE (1908), O. 7, R. 10. 

Later on, some more defendants were added but 

the plaintiffs claimed no relief against them, 
ihe suit being dismissed for some technical 
defect, the plaintiff appealed. In the appeal he 
gave up his claim for rendition of accounts and 
for money decree, but claimed declaration that he 
was entitled to a specific portion of the amount 
held in deposit by the original defendants and he 

also claimed a relief against the defendants that 
were later on added, 

Held, that the declaratory relief claimed in 
appeal was wholly outside the claim as set forth 

5 moreover it was against the 

added defendants against whom no claim was 
made in the suit after adding them. O. 7, R. 7 
could not therefore apply to such a case and it 
was therefore proper to refuse the claim set up 
m appeal. (Snvastava, Ag. C. J. and Zia-ul - 
/ r ’) Mohd.Ata Husain Khan v. Nawab 
Bagar Mirza 13 Luck. 584=171 I.C. 33=1937 

OWN “«= 

" 7 O. 7, R. 7 —Scope Suit for dissolution of 
marriage or in the alternative for declaration of 
nullity—Claim found not maintainable—Relief of 
judicial separation not prayed for in plaint _ If 

ca \\nf granted b y wa y °f general or other relief 
Where a suit for divorce or dissolution of 
marriage on the ground of the other party’s un¬ 
soundness of mind or in the alternative for a 
declaration °f nullity of the marriage is found to 
be not maintainable, it is not open to the plaintiff 

w ai Tf h h reie h° f judicial separation, when 

W^ ,,e ?- h ? S *? een .?^.e d f °r in the plaint. 

gpnpr?i r f e r / f R- ng judicial separation is not a 
general relief falling under such further and 

other relief within the meaning of O. 7, R. 7, C. 
r. Lode. No such relief can be granted without 

an amendment of the plaint. (Wadia, J ) Phi- 
ROze y. SmRmM 1 . 173 I.C. 395=10 R.B 329— 

39 Bom.L.R. 1146=A.I.R 1938 Bom. 65. ’ 

O. 7, R. 10—Applicability—If confined to 

^ I rpf-fl rn A f nloint frvr ^ C _' t • m 


- '■J AA J1111C LI to 

cases of return of plaint for want of territorial 

in riS A J* ee C P - C° DE ,‘S. 151 AND O. 7, R 

10. A.I R. 1938 Sind 124. 

“77 O. 7, R 10—Power of Court—Return of 
plaint under—Grant of time for presentation to 
proper Court—Legality of—Effect on limitation. 
See Limitation Ac*, S. 14. 18 Pat.L.T. 250. 

—— 0 . 7, R. 10—Return of plaint—Allegations 
as to jurisdiction found after trial to be incorrect 
—Return if permissible. 

cJL 1 !! ? f jurisdiction at the initial 

Th?o S n 1S d J. c,de<1 tbe allegations in the plaint. 
I he allegations in the plaint, may make the suit 

cognizable by a Court. But if those allegations 

thl ^ nd , aft , e A tr,aI t0 be inco . rr ect or false, then 
e suit should have to be dismissed—A plaint 

could not be returned at that stage. ( Mohammad 

a/‘7x,P urga p RAsad Seth v. Om Prakash. 

J2Jo I ^ 605=1938 A LR 296=10 R.A. 594= 

a 9 i? 8 ^ D * 49=1937 A.W.R. 1090=A.I.R. 1938 
All. 39. 

-—O. 7, R. 10— Return of plaint—When to be 
made and when not to be made. 

. If on the face of the plaint the Court finds that 
it has no jurisdiction to try the case, it will 
return the plaint at any stage of the case ; if the 
Court fails to detect want of jurisdiction in it to 
begin with, but where the plaint pnma facie is 
triable by the Court and in spite of the challenge 
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of the other side the plaintiff sticks to his own 
allegations in the plaint, the Court proceeds to try 
the case on merits and not to decide any prelimi¬ 
nary question of jurisdiction. If then the Court 
comes to the conclusion that plaintiff’s contention 
is false and the suit as laid cannot be maintained, 
the Court ought to dismiss the suit and no ques¬ 
tion of returning the plaint under O. 7, R. 10 
arises in such a case. If the Court returns the 
plaint in such case, instead of dismissing the suit, 
it will be failing to exercise a jurisdiction vested 
in it by law. ( Puranik , /.) Mangia Hagria v. 
Sakia. 1940 N.L.J. 380. 

-O. 7, R. 10— Return or rejection of plaint — 

Power of Court—Suit triable by some other 
Court—If a ground. 

A Court cannot return or reject a plaint under 
O. 7, R. 10, C. P. Code, merely because the suit is 
triable by some other Court. It can do so only if 
the suit is not triable by itself. (Norman , I.C.S.) 
Heera Lal v. Kalu. 1936 A.M.L. J. 67. 

-O. 7, R. 10— Scope — Order returning plaint 

for presentation to proper Court—Power of 
Court to fix time for such presentation—Limita¬ 
tion—If can be extended. 

A Court returning a plaint for presentation to 
the proper Court cannot fix a time for such pre¬ 
sentation, so as to extend the period of limitation 
for the suit. Such an order allowing a period 
for presentation is clearly illegal ; and if the pre¬ 
sentation is made beyond the period of limitation 
for the suit, the suit will be barred, although it is 
presented within the time fixed. ( Norman , I.C. 
S.) Heera Lal v. Kalu. 1936 A.M.L.J. 67. 

-O. 7, R. 10 —Suit filed in Court having no 

jurisdiction—Order of dismissal — Propriety. 

If a suit is filed in a Court having no jurisdic¬ 
tion, the proper order is to return the plaint to 
the plaintiff for presentation to the proper Court 
and not to dismiss the suit. (Tek Chand,J.) 
Firm Ram Ditta Mal Sant Lal v. Firm Seth 
Jot Ram Kipar Nath. 188 I.C. 299=12 R.L. 
518=42 P.L R. 203=A.I.R. 1940 Lah. 171. 

-O. 7, R. 10 —Time for return of plaint — 

Order returning plaint at stage of arguments — 
Propriety. 

A Court can return a plaint for presentation to 
the proper Court even at the stage of arguments, 
when the question of jurisdiction is raised, 
especially when the suit has not proceeded very 
far. (Collister and Bajpai, JJ) Brij Bf.hari 
Lal v. Gopi Nath. 173 I.C. 913=10 R.A. 524= 
1938 R D. 102=1938 A.L.R. 200=1937 A.W.R 
1171 = 1937 A.L.J. 1224=A.I.R. 1938 All. 76. 

-O. 7, R. 10 (1) —Suit as framed cognisable 

by Court—Jurisdiction found to be barred on 
findings arrived at by Court—Dismissal of suit 
— Propriety. 

Where the suit as framed by the plaintiff is 
cognizable by the Civil Court and it is only on 
the finding arrived at by the Court that it is 
found that the jurisdiction of the Court is barred 
in respect of the major portion of the relief 
claimed, the Court would be right in dismissing 
the suit, and it is not necessary for it to return 
the plaint for presentation to the proper Court. 
( Zia-ul-Flasan , J.) Sitla Bin v. Mohan. 13 
Luck. 18=165 I.C. 908=9 R.O. 271=1936 O. 
W.N. 1228=A I R. 1937 Oudh 183. 

”—-—O. 7, R. 11— Applicability—Absence of 
jurisdiction as regards one of the defendants — 


C. P. CODE (1908), O. 7, R. U. 

Rejection of plaint as against him — Appeal — 
Revision. 

A suit was instituted against four persons on 
the basis of a pro-note executed by them. The 
Court ordered that the suit could not proceed 
against one of them as the pro-note was signed 
by that person at a place which was beyond j uris¬ 
diction of that Court, 

Held, that the order was tantamount to rejec¬ 
tion of the plaint so far as that person was con¬ 
cerned and was therefore appealable, 

Held, further, that even if an appeal was not 
competent, a revision would be competent as the 
proceedings terminated so far as that person was 
concerned and therefore there was a case decided 
within the meaning of S. 115, C. P. Code. ( Bhide , 

J.) Punjab Co-operative Bank, Ltd. v. Lala 
IsharDas. 175 I.C. 153=10 R.L. 695=40 P.L. 

R. 134=A.I.R. 1937 Lah. 800. 

-O. 7, Rr. 11 and 13— Applicability—Suit 

for declaration — Decree — Appeal—Remand for 
amendment—Amendment allozved—Direction for 
valuation of property and for payment of deficit 
Court-fee — N on-compliance — Application for 
withdrazval of suit zvith liberty — Rejection — Sub¬ 
sequent dismissal of suit for default —’ Propriety — 
Fresh suit—If barred—O. 2, R. 2 ; O. 9, R. 9, and 

O. 23, R. 1 (3)—K’es judicata. 

A suit for a declaration of title having been- 
decreed by the trial Court, the defendant prefer¬ 
red an appeal. The appellate Court, holding that 
the suit as framed was not maintainable for want 
of a prayer for possession, allowed the appeal and 
remanded the suit for fresh trial after amend¬ 
ment of the plaint. The amendment was allowed 
by the trial Court on remand and the plaintiff was 
directed to give the proper value of the property 
within a week and to put in the deficit Court-fee. 
The plaintiff did not do this, but applied instead 
to withdraw the suit with liberty to bring a fresh 
suit on the same cause of action. That was re¬ 
fused. The plaintiff having taken no further 
steps the suit was dismissed for default with 
costs to the defendants including costs of the 
appellate Court. Plaintiff thereafter brought a 
fresh suit on the same cause of action. It was 
pleaded that it was barred. 

Held, that the order dismissing the suit for 
default must be regarded as a rejection of the 
plaint under O. 7, R. 11, C. P. Code, though the 
Court acted improperly in making an order of 
dismissal of the suit; O. 7, R. 13 gave the plaintiff 
the right to institute a fresh suit on the same 
cause of action and therefore the suit was not 
barred under O. 2, R. 2; O. 9, R. 9 or O. 23, R. 1 
(3). There was also no scope for the application 
of the doctrine of res judicata, even with regard 
to the findings of the appellate Court in the prior 
litigation. ( R.C . Mitter , J,) Kiranchandra 
Pramanik v . Purna Chandra Pramanik. 40 C. 
W.N. 1390. 

--O. 7, R. 11 —Application under—Scope of 

enquiry. 

In deciding an application under O. 7, R. 11, C. 

P. Code, the Court is not entitled to go outside 
the pleading. ( McNair, J.) MayADAS Bhagat v 
Commercial Union Assurance C<x, Ltd. 169 I.. 
C. 788=10 R.C. 49=I.L.R. (1937) 1 Cal. 541= 
41 C.W N. 193. 

—-—O. 7, R. 11 —Duty of Court—Appeal—De¬ 
ficiency in court-fee—Proper procedure — Dismis- 
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sal without proper order directing appellant to 
pay deficient court-fee. 

If an appeal presented in time is insufficiently 
stamped or is otherwise defective, it can only be 
dismissed afti-r the Court has fixed a day by 
which the deficiency must be made up or the 
defect remedied, under penalty of the anneal 
being dismissed. It is essential that a formal 
order should issue from the Court informing the 
appellant of the date fixed for payment of the 
deficiency in stamps or for remedying the defect 
If he fads to comply with that order, the appeal 
is dismissed for such failure to comply with the 
order of the Court. There is no question of 
limitation in such a case. The best course for 

the Court is to wait till the expiry of the period 

fixed, and then issue a formal order of rejection 
or dismissal in case of failure of the appellant to 
comply with the order directing him to pay the 
deficient court-fee or to remedy the defect. 
(Darling S.M. and Bomford, J.M.) Chandika 
v. Nazir Hasankhan. 1938 R.D 179—1938 A 
W.R. (B.R.) 112 . 

— O. 7, R. 11 , and S. 107 (2)— Insufficiently 
stamped memorandum of appeal—Procedure to be 
followed—Granting of time to make good defi¬ 
ciency — Necessity. 

According to O. 7, R. 11. C. P. Code, where a 
plaintiff has properly valued the relief, he must 
be given an opportunity to make good the defi¬ 
ciency in the court-fee before his plaint is 
rejected, and the same rule applies to a memo¬ 
randum of appeal by reason of the effect of 
S. 107 (2), C. P. Code. ( Wort and Agarwala , JJ.) 
Sarjug Prasad Sahu v. Surendrapat Tewari 
178 I.C. 976=5 B.R. 160=11 R.P. 318=1939 p' 
W.N. 166=20 Pat.L.T. 79=A.I.R. 1939 Pat.’ 
137. 

.-P- 7, R. 11 —Power of Court under—Plaint 

insufficiently stamped—Return for payment of 
proper court-fee within fixed time—Request for 
further time granted—Payment within such time 
—Sufficiency-Suit when deemed to be instituted 
—Date of original presentation or date of pay¬ 
ment of full court-fee. See C. P. Code, S. 149 
AND O. 7, R. 11. 1938 M.W.N. 257. 

“ 7 ?; y anc * *49—Relative scope of. 
See C. P. Code, S. 149 and O. 7, R. 11 . 1940 O A. 
699. 

O. 7, R. 11 —Scope—If controls Court- 
Fees Act, S. 7 (iv) ( c ) and (d). See Court- 
Fees Act (as amended in Bombay), S. 7 (iv) (c) 
and (d) . A.I.R. 1937 Sind 241. 

-O. 7, R. 11—Scope—If controls S. 7 (iv)(f ), 

Court-Fees Act—Suit for accounts of partnership 
—Final decree—Appeal—Valuation — Right of 
appellant—Power of Court to revise valuation 
and levy 'additional Court-fee. See Court-Fees 
Act, S. 7 (iv) (/). 31 S L R. 37. 

■-O. 7, R. 11— Scope—Mandatory character 

of—If absolute—Power of Court to amend plaint 
in case of non-compliance — O. 6, R. 17—If to be 
read along with O. 7, R. 11. 

O. 7, R. 11, C. P. Code, no doubt uses the words 
“shall reject” which are mandatory words. But 
prima facie the rule is mandatory only rebus sic 
stantibus , that is to say, when the Court has to 
deal simply with the position referred to in the 
rule, and would not preclude an amendment of 
the plaint which under O. 6 , R« 17, C. P. Code, 
may be made at any stage of the proceedings. 

Q.. D.— 94 
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The two rules, O. 6, R. 17 and O. 7, R. 11, should 
be read together. (Broomfield and Macklin, JJ.) 
Mahant Narsidasji v. Bai Jamna. 185 IC 
44 = 4 l^ B °m L. R . - 787=A.I.R. 1939 Bom. 354. 

—- O. 7, R. 11— Scope—Rejection of plaint 
after remand by appellate Court —Power of 
Court. 

A plaint can be rejected at any stage of the suit 
even after its registration. The fact that the suit 
is registered, heard by the trial Court, and by the 
appellate Court and remanded is of no moment; 
a plaint not correctly valued or stamped can be 
rejected under O. 7,R. 11, at any stage of the suit; 
and the provisions of O. 7, R. 11 are mandatory. 
(R C. Mitter, J .) Kiran Chandra Pramanik v 
Pu rn a^_C handra Pramanik. 40 C.W.N. 1390. 

I ®. m 7. R- 11 (a )—Rejection of plaint in part 
— Legality—R evision. 

Where in a suit for money including interest, 
the Court framed issues and appended a note to 
one of them to the effect that the plaint did not 
show cause of action regarding the claim for in¬ 
terest and rejected the plaint to that extent, 

Held, there is no provision in the C- P. Code 
* OT the plaint in part and note recor¬ 

ded by the trial Court did not therefore amount 
to rejection of plaint as contemplated by C. P. 
Code. The note therefore did not give a right of 
appeal. If no appeal lay, a revision would be the 
only remedy open to aggrieved party. 

Held, further, that in recording the note the 
Court must be held to have acted in the exercise 
of its jurisdiction illegally and with material irre¬ 
gularity, that the note decided the claim so far as 
interest was concerned and this note therefore 
came within the meaning of words ‘case decided* 
as contemplated by S. 115 of the Code. The 
order in the note therefore could be attacked in 
revision. (Jai Lai and Abdul Rashid, JJ.)- 
Magsuo Ahmad v. Mathra Datt & Co 167 1. 
C. 376=9 R.L. 487=39 P.L.R. 299=A.I.R 1936 
Lah. 1021. 

—O. 7, R. 11 (b)—Scope—If controls S. 7 
(iv), Court-Fees Act. See Court-Fees Act, S. 7 
(iv), A.I.R. 1936 Sind 25. 

--O. 7, R. 11 (c)— Applicability — Appeal in¬ 
sufficiently stamped — Procedure—Duty of Court 
—Summary rejection — Propriety. 

Where memorandum of appeal is insufficiently 
stamped, the Court should call upon the appellant 
to make good the deficiency within a stated 
period, as provided by O. 7, R. 11 (c), C. P. Code, 
which is applicable to appeals by reason of S. 107, 
C. P. Code. An order summarily rejecting the 
memorandum of appeal without giving the appel¬ 
lant an opportunity either to explain or make good 
the deficiency is erroneous in law and unsustain¬ 
able. (Harries, C.J. and Rowland, J.) Ramgati 
Singh v. Shitab Singh. 180 I.C. 791=11 R.P. 
539=20 Pat.L.T. 426=5 B.R. 488=A.I.R. 1939 
Pat. 432. 

-O. 7, R. 11 (c)—Applicability—Pauper 

suit—Dismissal—Appeal by plaintiff paying full 
Court-fee—Order by appellate Court for payment 
of Court-fee on plaint— Competency—Non-com- 
pliance—“Rejection** of appeal—If warranted. 
See C. P. Code, S. 2 (2). 1937 A.W.R. 113= 
A.I.R. 1937 All. 280. 

--O. 7,R. 11 (c)— Applicability to appeals. 

The weight of authority is decidedly against 
the applicability of the provisions of O. 7, R. 11 
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(c) to appeals. 27 M.L.J 677; 61 Cal. 663 ; 1 Lah. 
234 ; 3 Pat.L.J. 74 ; 50 All. 980, Ref. to. ( Varada- 
chariar and Pandrang Row, JJ.) Sithaf*amayya 
v. Ramayya. 177 I.C. 453 = 11 R.M. 341 = 1938 
M.W.N. 71=47 L.W. 211=A.I.R. 1938 Mad. 
316 = (1938) 1 M.L.J. 514. 

-O. 7, R. 11 (c)—Construction—Rejection 

of plaint—Conditions to be satisfied before—Duty 
of Court to grant time to pay deficiency in 
Court-fee. See C. P. Code, S. 149 and O. 7, 

R. 11. 18 Pat. L.T. 665=A.I R. 1937 Pat. 550 
(S.B.). 

-O. 7, R. 11 (c )—Dismissal under—When 

justified—Appeal insufficiently stamped and pre¬ 
sented in time—Duty of Court—Dismissal without 
order requiring payment of deficiency within fixed 
period — Legality. 

Before a suit or an appeal can be rejected for 
insufficiency in court-fee under O. 7, R. 1 1 (c), C. 
P. Code, the law requires that there shall be a 
definite order of the Court, fixing a day for pay¬ 
ment of the deficiency and non-compliance with 
such order. The dismissal of the suit or appeal 
for non-payment of the necessary court-fee be¬ 
fore the expiry of the period of limitation is not 
warranted. If the suit or appeal is filed in time, 
it is open to the Court to give time to the party 
for paying the necessary court-fee even in instal¬ 
ments. The fact that the counsel for the plaintiff 
or appellant promises to pay the deficiency within 
a period does not take the place of the order of 
the Court which is prescribed by law. Dismissal 
under R. 11 ( c ) of O. 7, C. P. Code, should be 
regarded in the light of a punishment for con¬ 
tempt of Court for failure to comply with the 
orders of the Court for payment of the diffi- 
ciency in stamp. ( Darling , S.M. and Domford, 
J.M.) Janardan Chaure v. Kantika Tewari. 
1938 R.D. 235=1938 A.W R. (B.R.) 89. 

-O. 7, R. 11 (c)—Expiry of time fixed under 

—Extension—Powers of Court. See C- P. Code, 

S. 148. 40 C.W.N. 747=A,I.R. 1936 Cal. 321. 

-O. 7, R. 11 (c )—Insufficiency of stamp — 

Duty of Court—Making up of deficiency—Effect 
—Application for making good deficiency — Neces¬ 
sity. 

Under O. 7, R. 11, C- P. Code, when a plaint is 
presented insufficiently stamped the Court is 
bound to give plaintiff time to make good the 
deficiency; and under S. 149, C. P. Code, the defi¬ 
cient stamp when paid within the period allowed, 
must be taken to have been paid at the time of the 
original presentation of the plaint. No applica¬ 
tion is required to be made under O 7, R. 11. 
{Weston.) Mahadeo v. Ram Pratab. 1938 A.M. 
L.J. 60. 

-O. 7, R. 11 (c )—Plaint insufficiently stamp¬ 
ed—Plaintiff not acting bona Me—Plaint, if can 
be rejected. 

Under the provisions of O. 7, R. 11, C. P. Code, 
when a plaint is insufficiently stamped, the Court 
is bound to ask the plaintiff to make up the court- 
fee within a period to be fixed by it and the plaint 
could only be rejected if the deficieny in the 
court-fee is not made up within the period. It is 
immaterial that the action of the plaintiff in ins¬ 
tituting a plaint on a deficient court-fee is not 
bona fide, and the worst th »t the Court can do is 
to ask the plaintiff to make up the court-fee on 
the very day on which the p aint is presented. 
<Bhide , /.) Jagat Ram v. Kharati Ram, 171 
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I.C. 764=10 R.L. 228=39 P.L.R. 199=A.I.R.. 
1937 Lah. 392. 

-O. 7, R. 11 (c)— Rejection of plaint — Duty 

of Court—Insufficiently stamped memorandum of 
appeal—Granting of time to make up deficit — 
Considerations. 

Before rejecting a plaint under O. 7, R. 11 (c), 
it is the duty of the Court to require the plaintiff 
to make good the deficiency in stamp within a 
time to be fixed. Where a memorandum of 
appeal is insufficiently stamped, either because 
there is a doubt as to the court-fee payable or 
that it could not be ascertained before the receipt 
of the records, and an honest attempt had been 
made by the appellant to comply with the require¬ 
ments of law, the memorandum of appeal may be 
received and time granted to make up the defi¬ 
ciency that may be found to be due. ( Dhavle and 
Agarwala, JJ.) Ram Savvari Kuer v. Dulhin 
Motiraj Kuer. 17 Pat. 687=178 I.C. 150=5 B. 

R. 59=11 R.P. 220 = 19 Pat.L.T. 885=1939 P. 
W.N. 162=A.I R. 1939 Pat. 83. 

-O. 7, R. 11 (c)— Scope and effect of — 

Plaint insufficiently stamped—Duty of Court — 
Rejection of plaint—Order of—When to be made. 

Where a plaint is insufficiently stamped, the 
Court is bound under O. 7, R. 11, C. P. Code, to 
give the plaintiff time to make up the deficit; 
only when he fails to comply with the order, the 
Court can reject the plaint. That the plaint is 
presented on the. last day of limitation makes no 
difference at all. Whether the payment of in¬ 
sufficient court-fee has been by design or due to 
inadvertence, the Court is bound by the manda- • 
tory terms of it to give effect to the provision of 
law. ( Venkatasubba Rao, J.) Venkanna v. 
Atchutaramanna. 182 I.C. 953=12 R.M. 195 
= 1938 M.W.N. 259=47 L.W. 492=A.I.R. 1938 
Mad. 542=(1938) 1 M.L.J. 610. 

-O. 7, R. 11 (c) and S. 148— Suit registered 

in the ordinary zuay—Extension of time twice— 
Application for further extension pending consi¬ 
deration—Plaintiff filing an application to continue 
the suit of a pauper—If maintainable—Power to 
grant time under S. 148. 

A suit was registered as an ordinary suit and 
court-fee was paid on the valuation of the part 
by the plaintiff on the plaint. On objection being 
taken by the defendant the Court assessed the 
value of the suit at a higher figure and directed 
the plaintiff to pay in the deficit court-fee within 
one month. This time was extended twice. On 
the last day fixed for payment, the plaintiff ap¬ 
plied for further time. On the day when the 
application was put up for orders, the plaintiff 
applied for permission to continue the suit as a 
pauper. The Court rejected both the applica¬ 
tions and also the plaint. 

Held, that even where the suit had already 
been registered as an ordinary suit, the applica¬ 
tion to continue it in forma pauperis could be 
entertained. In view of S 148 of the Code the 
time granted by the Court can be enlarged from 
time to time and the Court is also empowered to 
extend any time fixed by it even after the expiry 
of the period originally fixed. As the applica¬ 
tion for further time was pending consideration 
at the time when the application to continue the 
suit in forma pauperis was made and as the Court 
could, if it so wished, grant further time, O. 7, R. 
11 (c) cannot be said to have operated ipso facto *. 
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The mandatory provision of O. 7, R. 11 is in¬ 
tended for cases when no other complications 
intervene and the Court has a sufficient in¬ 
herent power to depart from the normal pro¬ 
cedure to suit the exigencies of the situation. 
An application to continue the suit as pauper can 
be entertained within one of the periods allowed 
for payment of deficit court-fee or even beyond 
it but before the plaint is rejected or before 
circumstances have arisen under which it is 
bound to be rejected. ( Mukherji and S.K. Ghose , 
JJ.) Hafiz Mahomed Fateh Nasib v . Sara- 
dindu Mukherjee. 66 C.L.J. 78=162 I.C. 689 
=8 R.C. 643=40 C.W.N. 747=A.I.R. 1936 
Cal. 221. 

-O. 7, R. 11 (d)—Applicability—Non-com¬ 
pliance with requirements of S. 80, C P. Code. 
See C. P. Code, S. 80. 18 Pat.L.T. 921. 

-O. 7, R. 13—Rejection under—Restoration 

—Power under S. 151. See C. P. Code, S. 151 
and O. 7, R. 13— Restoration. 1939 A.W.R. 
<H.C.) 325. 

-O. 7, Rr. 14 and 18— Failure to produce 

Khatta with plaint — Effect — O. 23, R. 1. 

In a suit on a loan the failure of the plaintiff 
to produce the Khatta along with his plaint may 
•entail the penalty prescribed under R. 18 of O. 7 
but, it is not a ‘formal defect’ in the suit in res¬ 
pect of which, the Court should order a with¬ 
drawal of the suit with liberty to file fresh suit. 
(E. Weston.) Misri Lal v. Patasi. 1937 A.M. 
L.J. 75. 

-O. 7, R. 14 (2) and O. 11, Rr. 15 and 18 

<2) —List of documents relevant as evidence—If 
pleadings—Right of inspection of such documents 
—Procedure to he followed. 

Though a defendant can insist on inspection of 
documents forming part of the pleadings, before 
he files his written statement, he cannot except in 
special cases insist upon inspection with refer¬ 
ence to documents referred to in O. 7, R. 14 (2). 
They do not form part of the pleadings and 
defendant has not to plead to them any more 
than he has to plead to any other evidence in 
support of the plaintiff's case. It is therefore 
entirely unnecessary as a general rule to see these 
documents before he files his own statement. It 
may in certain circumstances be necessary, but 
then the procedure laid down in O. 11, R. 18 (2) 
must be observed. But whether the appplication 
is made under O. 11, R. 15 or O. 11, R. 18 (2), he 
must act promptly and delay in itself may be a 
ground for refusing to grant time for filing 
written statement until after inspection has been 
made. (Bose, J.) The Nagpur Glass Works 
Co., Ltd. v. Shru Onama Glass Works Co., Ltd. 
I.L.R. (1940) Nag. 331. 

:-O. 7, R. 14 (2) —List filed under—Right to 

inspect—Limits. See C. P. Code, O. 11, Kr. 15 
and 16. A.I.R. 1938 Nag. 239. 

--O. 7, Rr. 14 (2) and 18— Production of 

documents not included in list—Adverse infer¬ 
ence. 

. In a suit on a promissory note for cash consi¬ 
deration, the defendant denied the receipt of 
•consideration and therefore the plaintiff, in 
answer, produced before recording of evidence 
bonds not included in the list of documents filed 
with the plaint. 

: Held , that in these circumstances no inference 
could be drawn against the plaintiff from the 
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non-production of the bonds with the plaint or the 

omission from the list of the documents on which 

the plaintiff intended to rely, which list had also 

been filed with the plaint. (Tek Cliand, J.) 

Sandhura Singh v. Kehr Singh. 169 I.C. 228 

~9 R.L. 725—39 P.L.R. 396=A.I.R. 1936 Lah. 
1016. 

—O. 7, R. 18 (1) and (2)— Document not 
produced under R. 14 —Whether can be used to 
contradict defendant in cross-examination — Evi¬ 
dence Act, S. 145. 

The penalty to the non-production of a docu¬ 
ment under O. 7, R. 14, C. P. Code, is contained 
in R. 18 (l),and sub-R. (2) is an exception to 
sub-R. (1). When the defendant is giving evi¬ 
dence, it is open to the plaintiff to tender in cross- 
examination a previous statement in writing by 
the defendant to contradict him under S. 145 of 
the Evidence Act, even though the document 
comes under 0.7, R. 14 (2), C P. Code, and 
ought to have been presented with the plaint. 
(Bennet, J.) Lakhpat Pathaic v. Ghjran 
Pathak. 167 I.C. 46=9 R.A. 477=1937 A L R 
126=1936 A.L.J. 1195=1936 A.W.R. 983=A I 
R. 1937 All. 55. ’ ‘ 

— O. 7, R. 18— Scope—Pozvers of Court 
under—Document not forming basis or founda¬ 
tion of suit—If can be produced. 

The only ground contemplated by R. 18 of O. 

7, C. P. Code, for allowing a document which has 
not been produced in accordance with R. 14 to be 
produced at a later stage is that it may be used as 
evidence. The rule does not allow a plaintiff to 
put f° rwar< * as creating rights a document on 
which he has not in terms sued. ( Cornish , J.) 
Narayanamurti v. Suryanarayana. 168 I.C. 
98=1936 M.W.N. 1210=9 R.M. 527=44 L.W. 
840=A I.R. 1937 Mad 122. 

O. 8, R. 2—Question of limitation—Raising 
of—When duty of Court and of defendant. See 
Limitation Act, S. 3 and C. P. Code, O. 8 , R. 2. 
1940 Rang.L.R. 273. 

—--O. 8, R. 2— Scope—Plea that suit not main¬ 

tainable as not having been brought as a repre¬ 
sentative suit—Omission to raise in written state¬ 
ment—If can be raised in appeal. 

A plea by the defendant that a suit is not 
maintainable on the ground that it should be 
brought by the plaintiff in a representative capa¬ 
city, must be pleaded in the written statement 
under 0.8, R. 2, C. P. Code. When it is not so 
pleaded, it ought not to be allowed to be raised in 
appeal. ( Beaumont , C. /.) Guljarkhan v. 
Husenkhan. 172 I.C. 165=10 R.B. 253 (1 )= 

39 Bom.L.R 917=A.I.R. 1937 Bom. 476. 

O. 8, Rr. 3 and 5— Plaint allegations as to 
terms of lease—Absence of specific denial—Lease 
inadmissible in evidence — Effect. 

Where a lessor of a house sued the lessee for 
damages for breach of the lease agreement which 
was reduced to writing, but which though com¬ 
pulsorily registrable was not registered and his 
allegations in the plaint as to the terms of the 
lease were not specifically denied as required by 
C. P. Code, O. 8. Rr. 3 and 5, the effect is that 
the suit could be decreed as on an admission. 

( Yorke , /.) Mrs. J. H. Mathews v. Mirza 
Ismail Beg. 1938 O.A. 785=1938 O.W.N. 1080. 

---O. 8, R. 5— Applicability and scope — Defen¬ 
dant failing to plead — Effect—If bound by all 
allegations in plaint. . 
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r A defendant who does not put in any defence is 
.<nd by all the allegations in the plaint; under 
0. 3, R. 5, C. P. Code, every allegation of fact in 
a plaint must be taken as admitted unless denied 
or stated to be not admitted in the pleading of 
the defendant. The rule is not confined to a case 
where a pleading has been put in by the defen¬ 
dant, it equally applies to a case in which the 
defendant puts in no pleading. (Beaumont, C. J. ! 
and Rangnekar , /.) Shriram Surajmal v. Shri- 
fam. 60 Born. 788=164 I.C. 189 (1)=9 R B. 
64—38 Bom L.R. 577=A.I R. 1936 Bom. 285. 

-O. 8 , R. 5— Denial by necessary implica- | 

tion—Inconsistent statements. 

There is not a denial by >'nece*sary implication 
of the statements in the plaint when the language 
which can be looked to to find that denial is a 
statement which is in itself so inconsistent as not 
to be capable of admitting or denying anything.; 
(Roberts, C.J. and Dunkley, J.) S. K. Mitra, 
Higher Grade Pleader, In re. A.I.R. 1940 
Rang. 190. 

—-O. 8 , R. 5— Non-admissions—When admis¬ 
sions. I 

The principle that non-admissions in certain 
cases are equivalent to admissions does not apply 
to a case where the averments in the plaint to 
which the principle is sought to be applied are 
vague and inconclusive. (Davis, J.C. and Mehta, 
A.J.C.) ITaji Shakoor v. Volkart Bros. 9 R. i 
S. 233=30 S.L.R. 345 = 168 I.C. 330=A.I.R. 
1937 Sind 11. 

——O. 8 , R 6 —Accounts of same person in 
different names — Set-off—If can be claimed. 

If the accounts are of one and the same person, 
the mere fact of the accounts being separate or 
in different names would not attract the provi- 1 
sions of 0 8 , R. 6 , C. P. Code, and a set-off can 
be claimed. (Dalip Singh, J.) Firm Ralla Ram 
Daulat Ram v. Jaswant Rai. 189 I.C. 464=42 
P.L.R 201=A I.R. 1940 Lah. 290 | 

-O. 8 . R. 6 — Applicability—Legal and equi¬ 
table set-off—Suit for ejectment and rent—Claim 
to value of improvements effected by defendant — 
Allegation of right to remain in possession until 
payment of costs of improvements—Nature of 
set off — Court-fee—If payable. 

For a legal set-off under O. 8 , R. 6 , C. P. Code, 
the money claimed by the defendant must be 1 
legally recoverable from the plaintiff, in other 
words it must be money for which the defendant 
could sue the plaintiff. But where the defendant 
sets up a right to remain in possession of plain¬ 
tiff's property until the costs of improvements 
effected by him are paid, and claims such amount 
in an action for ejectment and rent the claim is 
not a legal set-off, but only an equitable set-off 
which does not fall under O. 8 , R. 6 . and for 
which no Court-fee is payable. (Norman.) 
Soj.emon D’Rozario v. James Kozario. 1936 A. ! 
M.L.J. 60. 

-O. 8 , R. 6 — Applicability—Suit on mort¬ 
gage—Claim by mortgagor defendant to abate¬ 
ment of mortgage consideration — Set-off or 1 
counter-claim — Permissibility—Remedy of morl - j 
gagor. 

A claim by the mortgagor, in the mortgagee’s 
suit on the mortgage, to have some sort of abate¬ 
ment of the consideration of the mortgage—the 
mortgagee not seeking to set aside the contract 
of mortgage—is in the nature of an unliquidated 


claim, and set off of such a claim is not permis¬ 
sible under O. 8 , R. 6 , C. P. Code. The mort¬ 
gagor's right, if any, must be the subject-matter 
of a separate litigation, and no counter-claim can 
be brought. (Wort, A.C.J. and Manohar Lall, /.) 
Bibi Shaima v. Bank of Bihar, Ltd. 178 I.C 
383=11 R P. 258=1938 P.W.N. 603=19 Pat.L*. 
T. 585=A.I.R 1938 Pat 484. 

--O. 8 , R. 6 —Applicability to insolvency or 

liquidation proceedings. See Provincial Insol¬ 
vency Act, S. 46. 1939 M.W.N. 1231. 

-O. 8, R. 6— Claim for set-off — Conditions to 

be fulfilled. 

According to O. 8 , R. 6 , C. P. Code, before a 
set-off can be claimed, it must be presented in a 
written statement which shall have the same 
effect as a plaint, and it must be shown that it is 
an 'ascertained' sum of money legally recoverable 
by the defendant from the plaintiff, and that both 
parties fill the same character as they fill in the 
plaintiff's suit. A claim for commission over 
reduction of losses, stated approximately, was 
held to be not an ‘ascertained sum' of money. 
(Gruer, J.) Girdhrii.al v. Surajmal. 1940 N. 
L.J. 176=A.I.R. 1940 Nag. 177. 

O. 8, R. 6— Equitable set-off — Claim arising 
out of same contract — Court-fee, if necessary. 

In a suit when the defendant claims an equita¬ 
ble set-off by claiming damages arising out of the 
same contract on which the plaintiff bases his 
claim, no separate court-fee is necessary. (Bhide 
and Din Mohammad, J J .) Basheshar Nathd 
Khanna & Sons v. Grindlay & Co., Ltd. 171 
I C 649=39 P.L R. 345=10 R L. 220=A.I.R. 
1937 Lah. 73. 

--—O. 8, R. 6— Equitable set-off — Court-fee. 

W hen there are different demands arising out 
of the same transaction or so connected in their 
nature and circumstances that they can be looked 
upon as part of one transaction, there arises an 
equitable set-off on which no Court-fees are 
payable. (Norman.) Apaji v. Noor Mohamad. 
1936 A.M.L.J. 10. 

-O. 8, R. 6— Equitable set-off—Discretion of 

Court. 

Equitable set-off cannot be claimed as of right 
and the Court has a discretion to refuse to allow 
it. If a protracted enquiry is necessary for 
determination of the sum due, it may be a ground 
for refusing it. (Gruer, J.) GiRDHArilai. v . 
Surajmal. 1940 N.L.J. 176=A.I.R. 1940 Nag. 
177. 

-O. 8, R. 6 —Equitable set-off—Time barred 

debt—Right to set-off—Suit for partition of 
joint estate—Debt due to one co-sharer barred by 
limitation—Right to set-off against shares of 
inheritance of others. See Hindu Law — Daya- 
bhaga — Partition. 62 C.L J. 430=40 C.W.N. 
75. 

-O. 8, R. 6— Plea of set-off — Claim , if 

should be within limitation. 

In order that a set-off might be pleaded, it 
would have to be within the period of limitation 
at the time the action of the plaintiff is brought. 
(Wort, Ag. C, J.) Budhu v. Sital Singh. 5 
B.R. 202=11 R.P. 331=179 I.C. 172=A.I.R. 
1939 Pat. 142. 

-O. 8, R. 6 —Right of set-off—Parties not 

filling same character. 

In a suit for recovery of money against the 
defendants as the reversioners of one A , the de- 
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fendants are not entitled to claim set-off for the 
amount of a decree to which they had become 
entitled not merely as the reversioners of A but 
also as heirs of a third person who has nothing 
to do with the plaintiff’s suit, as they do not fill 
the same character in the two suits. ( Henderson , 
/.) Surf.ndra Nath v. Krishna Chandr\ 44 
C.W.N. 924. * 

--O. 8 , R. 6 —Scope—If exhaustive — Equita¬ 
ble set-off—Conditions of—Ascertained sum—If 
can be subject of equitable set-off. 

It is not the law that a claim to set-off a defi¬ 
nite sum of money can only be put forward under 

R. 6 of O. 8 , C. P. Code. Nor is it the case that 
an equitable set-off can only be urged when the 
claim is to an unascertained amount. The claim 
by way of equitable set-off can be urged when the 
claim of the defendant is to an ascertained 
amount also. But a claim for equitable set-off 
will not, however, arise simply because there are 
cross-demands; there must be some connection 
between them which will make it inequitable to 
drive the defendant to a separate suit. The two 
claims must arise out of the same transaction, 
and there must be knowledge on both sides of an 
existing debt due to one party and a credit by the 
other party, founded on and trusting to such debt 
as a means of discharging it. ( R. C. Mitter, J.) 
Hari Ananda Shaha v. Muhammad Esahak 
Mia. 40 C.W.N. 751. 

-O. 8, R. 6— Scope — Landlord taking ad¬ 
vances and buying goods from tenant — Under¬ 
standing to set-off dues against rent—Rent suit by 
landlord—Tenant not claiming set-off, but filing 
.cross-suit—Cross suit, if barred — C. P. Code 

S. 11.. 

Plaintiff, a shopkeeper and a tenant of the 
defendant, from time to time advanced moneys 
and sold goods to the defendants, on the under¬ 
standing that the amounts due to him from the 
defendant in respect of these transactions should 
be set-off against the rent payable to the defen¬ 
dant as they fell due. In spite of this arrange¬ 
ment, defendant sued the plaintiff for arrears°of 
rent. The plaintiff while he mentioned these 
advances in his written statement in that suit, did 
mot claim a set-off under O. 8 , R. 1 , C. P. Code, 
but instituted a cross suit against the defendant 
for the amounts due to him. Both the suits went 
side by side and both were decreed. Defendant 
appealed against the decree in the plaintiff’s suit 
on the ground that the plaintiff not having claim¬ 
ed a set-off in his (defendant’s) suit, as he might 
and ought to have done, was precluded from 
claiming the amounts in a separate suit. 

Held, that though the plaintiff could have 
claimed a set-off under O. 8 , R. 6 , C. P. Code, in 
the defendant’s suit, his filing a cross-suit was 
mot illegal since the two claims were not essenti¬ 
ally of the same nature and he was not obliged, 
on pain of losing his advances, to claim a set-off 
in the rent suit. {James, J.) Baidyanath Dutta 
z/. Kanhai Lal Marwari. 179 I.C. 828=5 B.R. 
296=11 R P. 412=A.I.R. 1939 Pat. 264 

--— O. 8, R. 6 —Scope — Set-off falling under— 

Claim barred by limitation—If can be made sub¬ 
ject of equitable set-off. 

An equitable set-off can be pleaded only in res¬ 
pect of an unascertained sum, and there is no 
:ground for extending the meaning of equitable 
:set-off to a claim for ascertained sums. Even 
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assuming that a defendant may claim an ascer- 

tamed sum by way of equitable set-off, such a 
f et "°^ should not be allowed where the claim i s 
7 bar -dby ‘imitation. < Pollock , /.) Hargovind 
?;^ r ^ K , rishnadas ILR - (1937) Nag 481- 

290.1 C 100^=10 RN. 92=A.I.R. 1936 Na* 

—— O. 8 R. 6 — -Set-off—Ascertained sum _ 

Claim m respect of boarding and lodging 
A claim for a sum in respect of the boarding and 
lodging of another, when no fixed amount either 
monthly or for any period, had been agreed upon 
between the parties, cannot be called one in res¬ 
pect of an ‘ascertained sum’ and so cannot be 
claimed to be set-off. ( Davies.) Chameli v 
ChhiterMal. 1939 A M L.J. 159. 

8 - R - 6—-Set-off—Barred by time — Main- 
tainability—Conditions of. 

Where the set-off claimed is not legally re- 
coyerable being time-barred and the parties do 
not nil the same characters in respect of the set¬ 
off as they do in respect of the suit, set-off cannot 

r, e ?m, nte A n £ aL A S76 ’ Re£ ‘ ’ 5 ^1. 333 and A I. 
5> n\ 7 * a F o11 ‘ ( Middleton , /. C. and 

Almond, A.J.C.) Alliance Bank of Simla, Ltd 

Al. E R RO r93 S 6 H p A e H s h . 1 5 6 7° LC 908=8 ^ i35 = 

be pleaded'. 6 Se ‘-°ff~ Barred claim-If can 

bv S 0 8 0 R iS fi a rp tU r 7 f statute and is governed 
r .i' 8 ’ i ?•' P ' Code ’ although the latter part 
ol the rule indicates that there may be a set-off 

other than that provided by the rule. Under this 
rule a claim barred by the law of limitation can- 

T°t, V ' y the defend ant by way of set off. 

lhe tact that the transactions which were the 

subject-matter of the claim and of the set-off 

7 rf/ re y it rV e ?r ard the sa J? e estate is immaterial. 
{VVort, J .) Uma Prasad Singh v. Shiva Kant 

Prasad Singh. 5 B.R. 705=181 I.C 1006=11 

R.P. 651=A.I.R. 1939 Pat. 567. 

6 — Set-off—Nature of—Counter¬ 
claim — Distinction — “Legally recoverable 


Meaning of. 

. A set-off is either legal or equitable. O. 8 , R. 6 
is restricted to legal set-off. Equitable set-off i s 
allowed if the demands arise out of the same 
transaction or are so connected that they can be 
looked upon as part of the same transaction and 
when the amount is unascertained. O. 20 R 19 
(3) recognises equitable set off. A set-off may be 
purely defensive, that is, it may amount to an 
adjustment or satisfaction of the plaintiff's claim 
or it may be a counter-claim under which the de- 
fendaut clmms a decree for the surplus amount 
due to hun. In a defensive set-off, the set-off 
claimed,must be recoverable at the date of the 
plaintiffs suit. In a counter-claim the sum 
c aimed by the defendant should be legally re¬ 
coverable at the date when he makes the claim, 
i.e. 9 at the date when he files the written state- 
ment. The words “legally recoverable” in O. 8 , 
R. o, mean legally recoverable at the date of the 
institution of the suit in one case and mean 
legally recoverable at the date when the counter¬ 
claim is made in the other case. Although in 
O. 8 , R. 6 and O. 20, R. 19, there is no clear dis¬ 
tinction between a mere set-off, i.e., a defensive 
set-off and a counter-claim, a distinction has been 
made in Indian Courts in accordance with the law 
of England, as it is based on a sound principle 



*499 


QUINQUENNIAL DIGEST, 1936—1940 


1500 


C. P. CODE (1908), O. 8, R. 6. 

(Nasim Ali and Henderson, JJ .) Jitendra Nath 
Roy v. Jnanada Kanta Das Gupta. 167 I.C. 
265=9 R.C. 672=A.I.R. 1936 Cal. 277. 

-O. 8, R. 6 and Court-Fees Act, Sch. I, 

Art. 1— Set-off—Payment of court-fee — Neces¬ 
sity—Amottn t. 

It is clear from Art. I. of Sch. 1 of the Court- 
Fees Act that fees must be paid on a set-off, and 
it must be paid on the full amount of the set-off 
and not only on the amount claimed in excess of 
that claimed by the plaintiff court-fees should be 
paid also on an equitable set-off. ( Gruer . J.) 
Girdharilal v. Surajmal. 1940 N.L.J. 176= 
A.I.R 1940 Nag. 177. 

-O. 8, R. 6— Set-off and counter-claim — 

Suit for money due in partnership business — 
Defendant pleading discharge and payment of 
loan to plaintiff and claiming same—If set-off or 
counter-claim. 

In a suit for recovery of amount due to the 
plaintiff in a partnership business between him 
and the defendant, the defendant pleaded that the 
amount already due to the plaintiff was paid off 
by him and that on the date of such payment he 
advanced a further loan to the plaintiff and that 
it was due from the plaintiff instead. 

Held , th'»t the claim was a counter-claim and 
not a set-off as the allegation of loan was put for¬ 
ward not as a ground of defence but as a ground 
of attack and the claim having been made more 
than three years from the date of such loan, was 
barred by time. ( Pollock, J.) Sundermal v. 
Ganesh Narayan. 171 I.C. 502=10 R.N. 120= 
A.I.R. 1937 Nag. 210. 

--O. 8, R. 6 (2)—Decree for costs—Execu¬ 
tion—Costs taxed and paid into Court—Applica¬ 
tion by solicitor for lien—Claim of set-off by 
opposite party for costs due under another 
decree—Maintainability. See Solicitor — Lien 
for Costs. 40 C.W N. 458. 

-O. 8, R. 9 and O. 6, R. 7— Applicability to 

jninors. 

Except for the special provisions in O. 32, 
Rr. 12-14 which govern the relations between a 
minor and his next friend, the C. P. Code does 
not make any difference between minors and 
others so far as general rules of pleadings are 
concerned. The provisions of O. 8, R. 9 and 
O. 6, R. 7 apply to minors also and do not cease 
to apply to a minor merely because during the 
pendency of the suit he comes of age. Hence, 
where a guardian ad litem representing the 
minor defendant files a written statement and the 
minor attains majority during the pendency of 
the suit, he cannot claim to file a fresh written 
statement so as to supersede that filed by his 
guardian ad litem. ( Rowland , /.) Ramkhela- 
wan Singh v. Ganga Prasad. 172 I.C. 513=10 

R. P. 337=1937 P.W.N. 720=A.I.R. 1937 Pat. 

625. 

-O. 9—Applicability — Application under 

S. 84, Madras Hindu Religious Endowments Act 
—Dismissal for default—Restoration—Applica¬ 
tion for—Maintainability. See Madras Hindu 
Religious Endowments Act, S. 84. 45 L.W. 695. 

-O. 9 and O. 17— Applicability — Application 

under O. 34, P. 5— Order directing notice to 
opposite party—Failure to pay costs of notice — 
Dismissal—If justified. 

An application under O. 34, R. 5, C. P. Code, is 
not an execution proceeding, and is governed by 
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the provisions of O. 9 and O. 17, C. P. Code. 
When an applicant under O. 34, R. 5 fails to 
comply with the order of the Court directing 
notices to issue by omitting to pay the costs of 
the notices, the provisions of Rr. 2 and 4 of 
O. 9 become applicable and the Court acts rightly 
in dismissing the application. (Davis, J.C.j. 
Premomal v. Khuda Bakhsh. 31 S.L.R. 180= 
172 I.C. 520=10 R.S. 163=A.I.R. 1937 Sind 273, 

-O. 9, R. 2 —Plaintiff failing to get minor 

defendant properly served—Dismissal of suit 
against other defendants duly served—If justified. 

The fact that the plaintiff through his 
negligence had failed to get a minor defendant 
properly served and to get a guardian appointed 
for him, does not justify the dismissal of the 
suit under O. 9, R. 2, C. P. Code, as against the 
other defendants who had been duly served. 

( Srivastava , C.J. ) Ganesh Kuer v. Sheoraj 
Singh. 170 I.C. 982=10 R O. 64=1937 O.L.R. 
504=1937 O.W.N. 977=A.I.R. 1937 Oudh 502. 

-O. 9, Rr. 2 and 4 —Power of Court—Date 

not fixed for appearance of defendant—Order 
requiring plaintiff to file process fees and copies 
of plaint — Non-compliance—Dismissal of suit — 
Legality, _ # 

A Court has no power to require a plaintiff to 
file process fees or copies of the plaint before 
fixing a date for the appearance of the defen¬ 
dant. Such an order is illegal and failure to 
comply with it does not entail dismissal of the 
suit. A dismissal of the suit for failure to 
comply with such an order is without jurisdic¬ 
tion. (James, J.) Sripati Saran Prasad Singh 
v. Indarjit Mahton. 179 I.C. 563=5 B.R. 264 
=11 R.P. 397 (1)=19 Pat.L.T. 854=A.I.R. 
1939 Pat. 160. 

-O. 9, Rr. 3 and 4— Applicability — Plaintiff's 

pleader stating that his client would not proceed 
with case—Court recording that plaintiff's pleader 
had no instructions and defendant was absent and 
dismissing suit—Application for restoration — If 
maintainable. 

Where the plaintiff’s pleader appeared before 
the Court and made a statement to the effect that 
his client's agent had informed him that he would 
not proceed with the case, but the Court expressly 
recorded that the plaintiff’s pleader had no 
instructions and no steps were taken by the 
plaintiff and that the defendant was absent ana 
dismissed the suit for default, the order passed 
is clearly one under O. 9, R. 3, C. P. Code, and an 
application for restoration is, therefore, main¬ 
tainable under O. 9, R. 4, C. P. Code. (S. K, 
Ghose and Edgley, JJ.) jaharlal v . I^°J r 
Prosad. 177 I C. 401 = 11 R.C. 242=42 C.W.IL 
806=A.I.R, 1938 Cal. 547. 

-O. 9, R. 3 —Dismissal of suit—Discretion of 

Court. 

The provisions of O. 9, R. 3, C. P. Code, are 
not obligatory, but merely give the Court a dis¬ 
cretion to make an order in suitable circum¬ 
stances that the suit be dismissed. (Fasl Ali, J .> 
Ramchandra-Faraya Lal v. Bhaia Dharman 
Sahi. 162 I.C. 557 (1)=1936 P.W.N. 359=8 R. 
P.546 (1)=A I.R. 1936 Pat. 437. 

——O. 9, Rr. 3 and 8 — Dismissal—IVhen justi¬ 
fied — Date fixed for filing list of ZLntnesses — 
Failure to appear on that date—Effect — ‘Hearing* 
— Meaning . * * 
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The utmost result of the failure of a party to 
give a list of witnesses within the time fixed 
would be that the Court might decline to hear 
the evidence of any witnesses whom he might 
subsequently call; failure to file a list of 
witnesses by the date fixed could under no 
circumstances result in the dismissal of a suit. 
O. 9, Rr. 3 and 8 refer to the dismissal of a suit 
on the failure of parties to appear when the suit 
is called on for hearing, and clearly a date fixed 
solely as the last day on which a list of witnesses 
may be filed is not a date fixed for hearing. The 
word ‘hearing’ in these rules although does not 
mean solely the recording of evidence, it means 
what it says, that is, “when the suit is called for 
“faring before the Court” and does not include 
the disposal of a routine matter which is within 
.the powers of an officer of the Court and need not 
come before the Court at all. ( Roberts , C J. and 
Dunkley, J.) Maung Ahmin v. Maung Saung 

360 I,C ’ 789=11 R R * 281 =A.I.R. 1938 Rang.' 

■ O. R 3— Proceedings for final decree 
pending—Dismissal of suit for default — Pro¬ 
priety- 

Where a preliminary decree for partition has 
been passed and the Court takes proceedings for 
passing the final decree, the suit should not be 
dismissed for default. The suit should be 
adjourned sine die and made revivable on pay¬ 
ment of costs. (Mir Ahmad, J.) Vidyawati v 
Govindi Bai. 176 I.C. 32=11 R. Pesh. 3=A I- 
R. 1938 Pesh. 27. 

--O. 9, Rr. 3 and 4— Transfer of suit to 

another Court without notice to plaintiff—Suit 
dismissed for default — Restoration. 

Where in the course of adjustment of business 
a case was transferred to the file of another 
Court but no notice of the transfer was given to 
the plaintiff, and when the case came up for 
hearing none of the parties was present and the 
suit was dismissed under O. 9, R. 3, C. P. Code, 
the Court should, on the application of the 
plaintiff, restore the case. (Agha Haidar , J.) 
Jinda Ram Ramkishan v. Faoira. 165 I.C. 563 
=9 R.L. 258=38 P.L.R. 1118.' 

-O. 9, R. 4— Construction—Remedies under 

—If mutually exclusive—Dismissal of application 
to restore suit—If bar to fresh suit. 

R. 4 of O. 9, C. P. Code, does not create but 
declares the right of bringing a fresh suit while 
at the same time permitting the plaintiff in the 
alternative to proceed with his original suit. The 
alternative provisions of the rule are not mutually 
exclusive ; and a plaintiff whose application for 
restoration of the dismissed suit has been reject¬ 
ed is not thereby precluded from bringing a fresh 
suit, subject to the law of limitation. (James 
and Rowland , JJ.) Bai.kesia v. Bhagwan Gir. 

15 Pat. 716=17 PatX.T. 644=166 I.C. 451=9 
R.P. 297=3 B.R. 167=A.I.R. 1937 Pat. 9. 

--O. 9, R. 4— Restoration of suit—Duty of 

Court. 

In the matter of restoration of suits dismissed 
for default, Courts should be anxious to see that 
litigants obtain justice without being hampered 
by rules of procedure, unless such are imperative 
or there is contumacious obstruction or delibe¬ 
rate delay with a view deliberately to lengthen 
proceedings. The dismissal of suits without 
considering whether payment of costs will not 
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meet the situation so far as the opposite side, if 

any, is concerned, must be deprecated. (Dalip 
Singh, J) Mahomed Ramzan v. Mahomed 
Akbar. 186 I.C. 306=12 R.L. 384=41 P L R 
571=A I.R. 1939 Lah. 592. * 41 * L R * 

T- “°j 9 i R, ^T S™* by shebait in name of idol 

dismissed for default-—Application for restora- 
tion by another shebait — Maintainability. 

Where a suit brought by a shebait in the name 
oi an idol is dismissed for default under O. 9 

, ’ y X ,4*” application for restoration 
under O. 9, R. 4, C. P. Code, is maintainable by 
another shebait who is the shebait at the time of 
the application. The real plaintiff in the suit 
must be held to be the idol and not the shebait 

plV Va n\ Uln T g m hlS name - K - Ghose 

pT/’ J Y ° TI Pr osad. 177 I* 

foTc^s *: 0 - 242=42 CWN - 8 ^=A.I.R. 

O. 9, R. 5 -—Order for issue of fresh notice 
to pro forma defendant—Plaintiff not complying 
with Order-Dismissal of suit even as against 
contesting defendant-—Propriety. 

. The ac . tio P of an Assistant Collector in dismis¬ 
sing a suit for profits under S. 227 of Agra Ten- 

fu Cy t * Ct both defendants merely because 

the plaintiff failed to comply with the Court’s 
order for the issue of a fresh notice for the 
appearance of the pro forma defendant is high- 
handed m character Under Cl. (1) of R. 5 of 
U. y, L. F. Code, the Court is at liberty to “make 

suit , b e dismissed as against 
such defendant , namdy, the pro forma defen- 
dant. The Assistant Collector is not justified in 
dismissing the suit against the contesting defen¬ 
dant who is duly represented from the very 
beginning, and his order is, therefore, liable to be 
set aside in revision. (Darling, S.M. andBom- 

l937 , R / D f 384 BANWARI LaL Vt ¥adan Gopal. 

— O. 9, R. 5— Order staying suit — Legality — 
Report on summons that defendant is absconding * 
An order staying proceedings under O. 9, R. 5,. 

C. P. Code, is illegal, where the report on the 
summ°ns which was attempted to be served is 
that the defendant is absconding. (Jai Lai, J > 
oULtan Singh v. Ram Sarup. 38 P.L.R. 197. 

° , 9 . R 6 and O. 17, R. 2 —Applicability 


Date fixed for hearing of suit after framing of 

issues—Defendant absent—Application by pleader 
for adjournment—Refusal of—Pleader withdraw- 

* W ?Ti7 , e . x Parte— "Appearance." 

u. I/, K. 2 applies only to a case where a suit 
comes on for hearing on a date to which it is ad¬ 
journed and any party fails to appear. It does 

not apply to a case where the suit comes up for 
disposal on the date which is the date for the first 
nearing. A distinction has tq be made between a 
nrst hearing and an adjourned hearing. The 
after framing the issues in a suit, fixed 

* "c n ino \ OT bearing; the date was later changed 
to 5-9-1934. On that date the defendant, through 
his lawyer, applied for an adjournment on the 
ground that he was not well. The Court dis¬ 
missed the application whereupon the lawyer 
withdrew from the case reporting that he 
had no further instructions to proceed. The 
Court proceeded with the case without the 
defendant and passed a decree against him 
expressly stating that it was ex parte. But 
when the defendant applied to have the ex parte 
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decree set aside, it rejected the application with¬ 
out going into the merits on the ground that the 
case fell under the explanation added by the 
Allahabad High Court to O. 17, R. 2, C. P. Code, 
holding that the defendant had appeared. 

Held, that O. 17, R. 2 did not apply as the def¬ 
endant was absent and had not appeared, and the 
decree was therefore an ex parte decree under 
O. 9, R. 6 , C. P. Code, and it was therefore open 
to the defendant to apply, to have it set aside. 
( Sulaiman, C.J. and Bennct , J.) Tilak Singh v. 
Pradyumna Singh. 1937 A.L.J. 239=1937 A. 
W.R. 151 = 168 I.C. 943=9 R A. 683=1937 A.L. 
R. 427=A.I R. 1937 All. 347. 

-O. 9, R. 6 —Ex parte decree — Duty of plain¬ 
tiff and of Court. 

In the case of ex parte decrees, it is the duty of 
the plaintiff to adduce prinia facie evidence in 
support of his case, and before an ex parte decree 
is passed it is the duty of the Court to record a 
finding in favour of the plaintiff in the light of 
evidence adduced by the plaintiff in support of 
his case. ( Srivastava , C.J■ and Smith, J.) Baba 
Din v. Suraj Baksh Singh. 169 I.C 226=10 
R.O. 2=1937 O.L.R. 360=1937 O.W.N. 620. • 

-O. 9, R. 6—Ex parte suit — Proof of plain¬ 
tiff’s case—Necessity. 

Ex parte suit is as much a judicial proceeding 
as a contested suit. Plaintiff has to prove his 
case by evidence and it is for the Judge to hear 
and decide on it. This cannot be left to the 
Reader of the Court. ( D. R. Norman.) Sukh 
Ram v. Lalta Pershad Pf.rbhu Dayal. 1939 A. 
M'L.J. 72. 

-O 9, Rr. 6 and 7 -Scope—If to be enforced 

as penal provisions—Defendant declared ex parte 
—Right to appear afterwards and file written 
statement and take part in trial—Suit not past the 
stage of framing of issues—Powers of Court. 

The object of Rr. 6 and 7 of O. 9, C.P. Code, 
will be frustrated if defendants could be allowed 
to absent themselves with impunity at the earlier 
stages of a litigation. But where, by reason of 
causes for which none of the parties is responsi¬ 
ble, the case has not made much progress, there 
is no reason why these rules should be applied as 
penal provisions depriving parties of the oppor¬ 
tunity of putting forward their defence. It will 
not, in any sense, be reopening what has happened 
in the past if a defendant who has been declared 
ex parte should be permitted to file a written 
statement, when the case is only at a stage when 
the other defendants has filed their w ritten state¬ 
ments and certain issues framed but no evidence 
has yet been recorded, even if the filing of 
the proposed written statement might raise 
other issues. In such a case a defendant who has 
been declared ex parte is entitled to file a written 
statement and proceed with the trial by cross- 
examining the plaintiff’s witnesses and also by 
leading evidence on his own behalf. In the ab¬ 
sence of a statutory restriction in the Code cor¬ 
responding to O. 6 , R. 2 of the High Court Origi¬ 
nal Side Rules, mofussil Courts cannot impose 
any restriction on a defendant set ex parte con¬ 
tinuing the suit at the stage at which it stands 
when he appears so long as he does not thereby 
reopen anything that has been done already. 
( Varadachariar , /.) Perumal Naicki-n v. Kon- 
dama Naicken. 185 I.C. 247=12 R.M, 525= 
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1939 M.W.N. 110=49 L.W. 372=A.I.R. 1939 
Mad. 385=(1939) 1 M L.J. 64. 

-O. 9, R. 7—Ex parte order—Setting aside — 

Direction for costs. 

Where in the case of an ex parte order, the 
applicant to set it aside states that he did not 
receive the summons. 

Held, that, if the applicant knew of the suit, 
the ex parte order should not be set aside and if 
the applicant did not know, she ought not to be 
made to pay costs. (D. R. Norman.) Rani 
Veshni v. Ganesh Mal Sardar Mal. 1937 A. 
M.L.J. 70. 

-O. 9, R. 7 — tl Good cause" — Non-service of 

summons—If amounts to. 

‘‘Good cause” in R. 7 of O. 9, C. P. Code, in¬ 
cludes non-service of summons. (Norman,) 
Birdi Chand Seth v. Norat Mal. 1936 A.M.Lj 

J. 18. 

-O. 9, R. 8 —Applicability — Dismissal for 

default in deposit and appearance on day fixed. 
See C. P. Code, O. 9, R. 1 (1). 1938 R.D. 614. 
-O. 9, R. 8 — Applicability — Plaintiff’s coun¬ 
sel asking for adjournment— Adjournment being 
refused , reporting no further instructions. 

Whtre the plaintiff’s Counsel confines himself 
to asking for an adjournment and, when it is 
refused, retires from the case and states that he 
has no further instructions, R. 8 of O. 9 applies 
and the plaintiff will not be held to have appeared. 
However, exact language used by the Counsel to 
that effect is not of great importance and one 
must look at all the circumstances to see in any 
particular case whether Counsel retired from the 
case so as not to prejudice his client by appearing 
or whether he, for reasons which commended 
themselves to him, abandoned his claim in the 
suit. ( Panckridqe , f.) Baijnath Bothra v. 
Kedarnath. I L.R. (1938) 1 Cal. 213 = 174 I.C. 
657 = 10 R.C. 703=A.I.R. 1938 Cal. 74. 

-O. 9, Rr. 8 and 9 -Date fixed for payment 

of costs of adjournment by defendant to plaintiff 
—Suit dismissed for non-appearance of plaintiff — 
Application for restoration by his counsel on same 
day—Plaintiff, if entitled to restoration. 

A certain date was fixed for payment of costs 
of adjournment by the defendant to the plaintiff. 
On that date, no other proceedings had to take 
place except the fixing of a date for recording the 
evidence. Neither the plaintiff nor his Counsel 
appeared in Court on that day and the suit was 
dismissed in default. On the same day an appli¬ 
cation was made by the plaintiff’s Counsel for 
the restoration of the suit. It was alleged that 
the plaintiff could not appear as he was ill and 
that the Counsel was present in Court waiting for 
the case to be called and did not hear when the 
case was called. 

Held, that the circumstances of the case were 
such that the plaintiff w'as entitled to the restora¬ 
tion of his suit. ( Jai Lai , J.) Btr Bat v. Jiwan 
Singh. 168 I.C 350=9 R.L. 625 = 38 P.L.R. 484 
= A.I.R. 1937 Lah. 118. 

-O. 9, R. 8 —Dismissal for default — Pro¬ 
priety—Suit transferred to another Court — 
Notice of hearing served on pleader. 

A suit during administrative changes was 
transferred from one Court in one town to 
another Court in a different town. The transferee 
Court issued notice to the pleaders of the parties 
intimating to them new date fixed for hearing in 
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the transferee Court. The pleader for the plaintiff 
m that suit informed that he was engaged to 
appear in one particular Court only. The Court 
<lid not inform the transfer to the party. On the 
date of hearing neither the plaintiff nor his 
pleader appeared and consequently the suit was 
dismissed for default. On revision against the 
order of dismissal, 

Held, that the pleader ought to have conveyed 
information to his client that the date had been 
changed and that the case would be heard at a 
different Court, when he was not prepared to 
appear. But it did not justify the action of the 
Court in refraining from serving notice upon the 
party and conveying to him the date which had 
been fixed for hearing as well as the name of the 
Court before which he was to appear. A.I.R. 1934 
Lah. 91, Rel. on. (Agha Haidar, /.) Tilak 
Singh v. Mohammad Rashid. 164 I.C. 142= 
9 R.L. 89=A.I.R. 1936 Lah. 560. 

-O. 9, R. 8 —Dismissal of suit for default 

on date fixed for submission of Commissioner's 
report—Legality—Hearing of the suit—Meaning 
of. 

An order dismissing the suit of the plaintiff for 
default on a date fixed for the submission of the 
report of the Commissioner as to the market 
value of the property in suit for purposes of 
court-fees, is without jurisdiction, as such date 
is not the date of the hearing within the meaning 
of. O. 9, R. 8, C- P.. Code. By the hearing of the 
suit is meant the hearing at which the judge 
would be either taking evidence or hearing argu¬ 
ments or would have to consider questions relat¬ 
ing to the determination of the suit which would 
enable him finally to come to an adjudication 
upon it. {Agha Haidar , /.) Manohar Dass v 
Baradri Shikarpurian. 161 I.C. 790=8 RL 
807=38 P.LR. 88=A.I.R. 1936 Lah. 280. 

-O. 9, R. 8 and O. 17, R. 2 —Exercise of 

powers under—Respective stages. 

Courts should not lightly dispose of litigation 
without going into the merits. It is also equally 
plain that Courts are bound in certain circum¬ 
stances to dismiss cases for default. One case is 
that indicated in O. 9, R. 8. It is true that when 
a case reaches the stage where the issue stage has 
in part been passed, the Court is not compelled to 
exercise its powers under O. 9, R. 8 but is given 
power to make another order under O. 17, R. 2, 
and in any doubtful case the Court should so act. 
{Stone, C.J. and Bose , /.) Maneklal Bhimraj 
v. Phulabai. I.L.R. (1939) Nag. 574=184 I.C. 
102=12 R.N. 93=1939 N.L.J. 351=A.I.R. 1939 

O 


AND 


Nag. 213. 

-O. 9, Rr. 8 and 9— Plaintiff's counsel apply¬ 
ing for adjournment during plaintiff's absence 
Court refusing adjournment and dismissing suit 
for default — Plaintiff's remedy. 

Where in the absence of the plaintiff, his 
Counsel puts in an application for adjournment 
and that application is refused, the Court should, 
in view of the Explanation to O. 17, R. 2, proceed 
as though the plaintiff is present, and decide the 
suit on the merits. Where, however, this is not 
done and the Court dismisses the suit for default, 
it must be deemed to decide the matter upon its 
merits and not act merely under O. 9, R. 8. The 
proper remedy of the plaintiff, in such circum¬ 
stances, is to file an appeal, and not to make an 
-application under O. 9, R. 9. {Allsop, J.) Jafri j 

Q.* D .—95 
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Becam Asghar Ali Khan. 164 I.C. 1059=9 

A:rH 2 i 9 T6A 3 u.Ms: J ' 635=1536 AWR "®= 

«ol,lp^%lZa^‘s u c zvti, i; 

appearance by parly. J u. i oj 

When the pleaders appear and intimate to the 

Court that they have no instructions from their 
client, it is tantamount to default of appearance 
by the party. 22 A. 66 (F.B.), FonT(Agh! 
Haidar, J.) Gulam Haidar z>. Diwan Toba? 
Nath. 167 I.C. 520 (1)=9 R L 504* A T 
1936 Lah. 1000. ‘ 5U4 - A - I -R- 

T~°* 9 — A PPhcability—Amendment of 

plaint and direction to pay deficit Court-fee after 
proper Valuation-Rejection of application to 
withdraw suit with liberty—Failure to take steps 

c D V^ m i SS ^ of s / 9 lt r" Subse 9 ue nt suit—If barred. 
^39o" ^ C° DE > O. 7, Rr. 11 and 13. 40 C.W.N. 

9 -’ --Applicability—Objections under 
S. 47 dismissed for default—Another application 
containing some objections—Maintainability 
The combined effect of Ss. 2 (2) and 47 of C. P 
Code, is that an application under S. 47 stands on 

such f °a°n r f SUl - t and the determination of 

such an application is tantamount to a decree 
The provisions of O. 9, R 9 C P A-JtJ <1 ~ 
applicable to objections made under S. 47 C P 
Code, and where such objections filed by the 
judgment-debtors were dismissed for default 
another appl,cation under S. 47 containing d'e 

A^C°r alT^ nS ^ n r^ £ aintai "able. (Srivastava, 
f9^ L 3? 7 251 = 1937 O ®03=A:iR. 

T" r?‘ ?’ ^-~ A PP lica bility—Pauper applica- 

h £~7P% ty r,°f Court to decide on merits. P 
9*. 9, C. P - Code, does apply to a pauper 

Cnnrt°h ^ r - a j? n - of S. 141, C. P. Code?if ?he 

8 9 R a 9 S a J ndS dl 141 0n r ,0 p d r^ e a P etition under 
V y 1 d ’ C - P : Code > has a duty to 
1 - de such a petition on its merits, and cannot 

decline to exercise its jurisdiction merely because 

Al( N 

(1939) 1 MX J. 728^ AJ R ' 1939 M ^. '681= 

proceed - 

relt:Pa7i?n r %ptr Sln9 for its 

T he proceedings referred to in S. 141 C P 
Code, include original matters in the nature of 

ships’ and so S for r t°h Cee Th SS ? r ? bates ’ guardian- 

P s ana so i°rth. The provisions of O. 9 R 9 

a e therefore applicable to probate proceedings 

° f P- P bate e can n b g e 
ln de £ ault and restored and an order 
,' s “‘ s ‘" g su 9 h application under O. 9, R. 9 is 

under ?: b fao n r e c °‘ 43 -' R ' 1 < c > and certainly 

off fJ",S7 S r U ^ ess,oa Act - [164 I.C. 334= 

Affl L ' 1 a 6 T =3 r 8 Z= R - 263=AJR - 1936 Lah - 712, 
Attirmed.J {Addison and Abdul Rashid, JJ ) 

Kup Lal v. Manohar Lal. 167 I.C. 526=9 R L 

500=38 P.L R. 973=A.I R. 1936 Lah. 863. ' # 

——O. 9, R 9 — Applicability — Proceedings 
under Provincial Insolvency Act. y 

The provisions of O. 9, R. 9, C. P. Code muct 

be held to be applicable to insolvency proceedings 
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under the Provincial Insolvency Act. in view of 
the provisions of S. 5 of the latter Act. (Row- 
lan.i and Chatterjee, JJ.) Ram Dayal Babu Lal 
v Lakhu Sao. 1939 P.W.N. 699=20 Pat.L.T. 
768=12 R P. 427=185 I.C. 857=6 B.R. 270=A. 
I.R 1940 Pat. 58. 

- O. 9, R. 9 —Applicability—Suit adjourned 

for production of plaintiff’s witnesses—Plaintiff’s 
pleader absent on adjourned date--Application 
for adjournment by another advocate refused— 
Plaintiff not giving evidence—Dismissal of suit— 
If one for default or on merits. See C. P. Codf., 

O. 17, Rr. 2 and 3. 50 L.W. 430. 

-O. 9, R. 9 and O. 47, R. 1— Applicability — 

Suit dismissed for default—Remedy for restora- 
tion—Review application — Competency. 

Where a suit is dismissed for default, the 
remedy of the plaintiff is by way of application 
under O- 9, R. 9, C. P. Code, and not an applica¬ 
tion for review. ( Darling , S.M. and Bomford, 

J M ) Balwanti v. Badal. 1938 R.D. 184=1938 

A.W.R. (B.R.) 115. „ f . . 

_O. 9, R. 9 and S. 141 -Application for 

restoration of previous application dismissed for 
default — Maintainability. . 

An application lies under O 9, R. 9, read with 
S, 141, C. P. Code, for the restoration of a pre¬ 
vious application under that order and rule which 
has been dismissed for default. A.I.R. 1923 Oudh 
146, Foil. (Nanavutty and Smith, JJ.) Rameshar 
Dutt Singh v. PIari Har. 13 Luck. 246=168 
I C 47 = 1937 O L.R 186=9 R O. 441=1937 
O.W.N. 372=A.I.R. 1937 Oudh 344. 

_O. 9, R. 9 —Application under—Essentials 

to be Proved. . . n 

In an application for restoration under (J. V, 

R. 9 the plaintiff must show some fact which was 
either not known to the Court when it dismissed 
the suit, or at least at that stage lacked satis¬ 
factory proof. ( Panckridge , J.) Baijnath 
Bothra v. Kedarnath. I.LR (1938) 1 Cal. 
213=174 I.C. 657=10 R.C. 703=A.I.R. 1938 

Cal. 74. 

_!_O. 9, R. 9—Application under—Pleader on 

record, if can make—Fresh appointment, neces¬ 
sity. C. P. Code, O. 3, R. 4 (3) and O. 9, R. 9. 

1938 N.L.J. 98. ^ . 

-O. 9, R. 9 and O. 43, R. 1 (c )—Application 

for restoration of suit—Order of dismissal for 
non-prosecution — Appeal. 

Where on dismissal of a suit for default of 
appearance, the plaintiff applied for restoration 
of the suit, and his application for restoration 
was dismissed for non-prosecution, the order of 

dismissal of the application is one under O. 9, 
R. 9, and an appeal therefore lies against that 
order to the District Judge under O. 43, R. 1 (c). 
There is no warrant for confining the operation 
of R 9 of O. 9 to an application dismissed on the 
merits. (Harries and Bajpai, JJ.) Uma Datt 
IIpadhaya v. Zakia Bibi. 161 I.C. 840=8 R.A. 
788=1936 A L J. 305=1936 A.W.R. 454=1936 
A.L.R. 332=A.I.R 1936 All. 737 
_O 9, R. 9 and S. 148 —Conditional order — 

/ egality—Extension of time—Power of Court. 
Where a Court passes an order for restoration 

of a suit dismissed for default on condition of 

payment of costs to the opposite party within a 
time fixed by the order and directs that in case of 
default the application for restoration is to stand 
as dismissed, the order is legal and valid. The 
effect of the order on the expiry of the time fixed 
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for the payment of the costs is that the applica¬ 
tion stands as dismissed, and the Court no longer 
remains seized of the application but becomes 
functus officio, and has, therefore, no power to 
extend the time for payment of costs. (Allsop 
and Ganga Nath, JJ.) Gaya Din v. Lalta 
Prasad. 163 I.C. 554=9 R.A. 35=1936 A.W.R. 
414=1936 A.L.J. 566=A.I.R. 1936 All. 477. 

-O. 9, R. 9 —Dismissal in default — Restora - 

tion—Adequate ground. 

Where a plaintiff appears with only one day’s 
delay and files an affidavit explaining his absence 
and this explanation is not contested by the other 
party at the subsequent hearing, it should be 
accepted as adequate ground for restoration. 

( Harper , S.M. and Sathe, J.M ) Chandra Bhaga 
v. Ishaq Husain. 1940 A.W.R. (B.R.) 132 (2) 

= 1940 O.A. 783. 

-O. 9, R. 9 —Dismissal for default — Resto¬ 
ration—Duty of advocates. 

Advocates who are engaged in cases which are 
fixed for hearing at a given time and place cannot 
be allowed to treat the Court before which the 
hearing is to take place with contumely or in¬ 
difference, and then apply ca>ually for rein¬ 
statement of a suit dismissed in their absence 
merely because they hoped or believed that they 
might attend the hearing. They must take rea¬ 
sonable precautions, and the provisions of O. 9, 
R. 9 become meaningless if it can afterwards be 
urged that although none were taken and 
there was no sufficient cause for their non- 
attendance the suit can still be restored to the 
file because the litigant would suffer if it were 
not. ( Roberts, C.JDutikley and Blagden, JJ.) 

U Aung Gyi v. Government of Burma. 1940 
Rang.L.R. 512=189 I.C. 338=A.I.R. 1940 Rang. 
162 (F.B.). 

-O. 9, R. 9 and S. 151 —Dismissal for 

default—Sufficient cause not shown—Inherent 
power to restore. 

Apart from the powers under O. 9, R. 9 the 
Court cannot exercise the inherent jurisdiction 
under S. 151, C. P. Code, in a case to which O. 9, 
R. 9 does not apply. Flence, where sufficient 
cause is not shown for non appearance there can 
be no grounds for the application ex debito fusti - 
tiae of any inherent power outside the rule. 

( Roberts, C.J., Dunkley and Blagden, JJ.) U 
Aung Gyi v. Government of Burma. 1940 Rang. 
L.R. 512=189 I.C. 338=A.I.R. 1940 Rang. 162 
(F.B.). 

-O. 9, R. 9 —Procedure—Application for 

restoration not accompanied by affidavit —Sum¬ 
mary rejection of — Propriety—Duty of Court — 
Absence of affidavit—If fatal. 

An application under O. 9, R. 9, C. P. Code, for 
the restoration of a case dismissed for default, 
made on the same date as that of the dismissal and 
within a very short time of the dismissal ought 
not to be summarily rejected by the Court on the 
ground that it is not accompanied by an affidavit. 
Neither O. 9, R. 9 nor any rule haying the force 
of law prescribes or requires an affidavit. Appli¬ 
cations under the rule are not to be disposed of 
summarily and it is the duty of the Court to give 
the applicant an opportunity to remove any 
doubts in the mind of the Court. The hasty 
rejection of applications for restoration merely 
increases the work of the Court in the long run 
instead of clearing the file of the Court, ( Darl\ng x 
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S.M. and Bomford, J.M.) Bhagwati Prasad 
Agarwal v. Lal Mohammad. 1937 R.D. 7 . 

O. 9, R. 9 —Restoration of suit — Non- 
appearance on account of missing of train—Duty 
of Court. 

Where a suit has been dismissed in default 
under O. 9, R. 8 on account of the failure of the 
representative of plaintiff firm to appear on the 
date of hearing and the representative alleges 
that he was unable to appear on the due date by 
reason of his missing the last train available by 
a few minutes, the question to be considered by 
the Court, is whether the representative honestly 
intended to be in Court, and did his best to get 
there in time. Once the Court is satisfied that 
the man did try to get there, and that he would 
have been there but for the fact of having missed 
his train by a few minutes, it is the duty of the 
Court to set aside the order of dismissal after 
directing him to pay costs to the other party. 
1923 Mad. 63, Foil. (Baguley and Mosely, JJ.) 
K.S.R.M. Chettiar Firm v. Prem Singh. 162 
I.C. 842=8 R R. 593=A.I.R. 1936 Rang. 204. 

-O. 9, R. 9 —Restoration of suit—Question 

to be considered. 

In deciding whether a suit dismissed for default 
should be restored under 0.9, R. 9, what has 
really to be considered is whether the party was 
really trying to appear on the date fixed for the 
case and if he honestly intended to be represent¬ 
ed though in his own stupid way, not being 
guilty of anything in the way of misconduct or 
gross negligence, then he should not be deprived 
of his chance of being heard. A.I.R. 1923 Mad. 
63, Foil. (Baguley and Parker, JJ.) Raman 
Chettiyar v. K. A. P. Arunachalam Chettiyar. 
164 I.C. 236 (2)=9 R.R. 71=A.I.R. 1936 
Rang. 335. 

O. 9, R. 9 —Scope of—Application under 
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taxable under O. 43, R. 1 , C. P. Code; (3) that 
the mere fact that the plaintiff did not object to 
the maintainability of the appeal did not make the 
order in appeal valid, and there could be no 
waiver with regard to jurisdiction, although the 
failure to raise the plea in the Court below 
would be a circumstance to be taken into account 
in considering whether the High Court should 
interfere in revision; and (4) that since no sub¬ 
stantial injustice was done to the plaintiff, the 
■High Court was not called upon to interfere with 
the order restoring the suit. (Horwill , /.) Venka- 
tachariar v. Mahomed Faizuddeen. 1940 M 
W.N. 833=52 L.W. 375=(1940) 2 M.L.J. 374 . * 

-O. 9, R. 9—“Sufficient cause''—Case dismis- 


O. 21, R. 13 —Dismissal on failure to satisfy con¬ 
dition imposed—Subsequent application to restore 
prior application — Competency — Dismissal— 
Appeal against order of dismissal — Competency — 
C. P. Code , 0. 43, R. 1. 

A suit was 'decreed ex parte. The defendant 
applied under O. 9, R. 13, C. P. Code, to set aside 
the ex parte decree. A conditional order was 
passed setting aside the ex parte decree if the 
defendant deposited a sum of money within a 
fixed time. The petition was later dismissed on 
the ground that the condition was not fulfilled. 
There was no appeal from this order, but an 
application was filed under S. 151 and O. 9, R. 9, 
C. P. Code, to restore the earlier petition which 
had been dismissed for non-compliance with the 
condition. The Court considered the application 
on the merits and dismissed if holding that the 
defendant did not show sufficient cause for re¬ 
opening the earlier petition. On appeal from 
this order, the appellate Court held that the 
defendant had substantially complied with the 
condition and therefore his petition should have 
been granted and allowed the appeal. The plain¬ 
tiff did not raise any objection to the maintain¬ 
ability of the appeal. 

Held, in revision by the plaintiff, that the appli¬ 
cation under O. 9, R. 13, C. P. Code, not having 
been dismissed for default, no petition would lie 
to re-open the previous order dismissing that 
application; ( 2 ) that the appeal against the order 
dismissing the second application was not main- 


sed for non-appearance—Restoration—Considera¬ 
tions Discretion—Discretion exercised on wrong 

basis—Interference on appeal—Inherent powers 
of Court under S. 151. 

Per Beaumont, C.J. and Rangnekar, /.—In cases 
of discretion it is very undesirable to act on pre¬ 
cedents, as every Judge has to deal with the cases 
which come up before him on the particular facts 
of each case. If a person whose case has been 
dismissed for non-appearance summarily, appears 
on the same day, and produces some not unreason¬ 
able excuse for his absence. prima facie the Court 
ought to exercise its discretion in his favour. 
Of course the applicant has no absolute right to 
ask the Court to waive its rules in his favour, 
but it is a good working rule that if he applies at 
once, and thereby shows that his failure to appear 
was not due to a desire to cause delay, but was 
bona fide , he ought generally to be given the 
right to have his case restored on payment of 
costs thrown away. It is, after all, a very serious 
matter to dismiss a man’s suit or summons or 
whatever it may be without hearing it, and that 
course ought not to be adopted unless the Court 
is really satisfied that justice so requires. There 
is nearly always some degree of negligence or 
carelessness on the part of an applicant whose 
case has been dismissed for non-appearance, but 
that by itself would not disentitle him to have his 
case restored to the file. Where the negligence is 
exceedingly slight, the case ought to be restored, 
if he is not guilty of either misconduct or 
gross negligence. If the Court exercises its dis¬ 
cretion on a wrong basis, the appellate Court will 
interfere and make the necessary orders. 

Blackwell, /.—Whether the matter is to be 
dealt with as falling under O. 9, R. 9 or under 

c u ’ C .°4 e \ and *he inherent jurisdiction 
ot the Court, it is in every case a matter for the 
discretion of Court. If the Court dealing with 
the matter cannot be said to have acted either 
capriciously or in disregard of any legal principle 
in exercise of its discretion, the appellate Court 
ought not to interfere, though it may come to a 
different conclusion if it were to deal with the 
same matter. 

Rangnekar, /.—O. 9, R. 9, C. P Code, does not 
take away the inherent power of the Court to 
restore a suit or summons, if there is just and 

reasonable cause for restoring it, even if no suffi¬ 
cient cause is shown within the meaning of the 
rule for the non-appearance of the plaintiff. The 
Code is not exhaustive and it is for that purpose 
that the Legislature by S. 151, has indicated that 
the C 9 urt has an inherent power to act ex debito 
fustitiae in order that real and substantial justice 
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may be done. Rules of procedure are meant to 
secure the ends of justice and not override them. 

( Beaumont , C.J., Blackwell and Rangnekar, JJ.) 
p. D Shamdasani v. Central Bank of India, 
Ltd. I.L.R. (1938) Bom. 829=174 I.C. 534=10 
R.B. 458=40 Bom.L.R. 238=A.I.R. 1938 Bom. 
199 (S.B.) 

-O. 9, R 9 —Sufficient cause— Minority of 

plaintiff — Dismissal, if to be set aside on that sole 
ground 

The Uctof minority of a plaintiff is not by 
itself a sufficient cause for setting aside any order 
of dismissal that may be passed owing to the 
absence of the next friend, irrespective of the 
reasons for such absence. There is nothing in 
the C P. Code to warrant a distinction in the 
procedure to be followed where the suit is filed 
on behalf of a minor. The question of what is 
sufficient cause within the meaning of O. 9, R. 9, 
C- P- Code, has to he decided with reference to 
various circumstances and the fact of the mino¬ 
rity of the plaintiff is only one of such circum¬ 
stances to be taken note of. (Hamilton and 
Radhakrishna, JJ.) Sahf.ba Khatun z;. Anwar- 
ul Hasan. 1939 A W.R. (C.C.) 141=1939 0. 
A. 699=1939 O.W.N. 787. 

_-O. 9, R. 9— Sufficient cause shown — Re¬ 
opening, if mandatory. 

. Under O. 9, R. 9 when sufficient cause is shown 
reopening is mandatory, but when sufficient cause 
is not shown it is discretionary with Judge. 

(Baguley and Parker, JJ.) Raman Chettiyar v. 
Arunachalam Chettiyar. 164 I.C. 236 (2) = 

9 R.R. 71=A.I.R. 1936 Rang. 335. 

-O. 9, R. 9 (1) —Dismissal of suit for de¬ 
fault— Plaintiff, if precluded from setting up his 
claim as defence to suit. 

In a suit on a first mortgage, the third mort¬ 
gagee who was impleaded as one of the defen¬ 
dants claimed priority over the second mortgagor 
under S. 78 of the T. P. Act. A suit previously 
filed by the third mortgagee to obtain a declara¬ 
tion of his priority was dismissed for default. 

Held, that the third mortgage was not prevent¬ 
ed from raising the contention as to priority in 
this suit and that O 9, R. 9 (1), C. P. Code, had 
no application because its provisions only 
precluded a plaintiff from bringing a fresh suit on 
the same cause of action. ( Panckridge , J.) 
Sukumari Bishnu v. Raghunath Hazra. 42 
C.W N. 853. 

-O. 9, Rr. 9(1) and 8 —Fresh suit—Bar of 

—Default in deposit and appearance on day fixed 
— Dismissal—Fresh suit with addition of new 
defendant — Maintainability. 

Where in a suit for ejectment the plaintiff was 
granted time to add a new defendant on condition 
that a sum was deposited on a certain date as 
damages, and where on his default in so deposit¬ 
ing and failing to appear on the day fixed the suit 
•was dismissed, any fresh ejectment suit by such a 
plaintiff with the addition of a new defendant, is 
clearly barred by O. 9, R. 9 (1), C. P. Code, as the 
order of dismissal is clearly one under O. 9, R 8. 
(Mehta J. M.) Ram Rao Krishna Tatar v. 
Dudh Hath. 1938 R.D. 614=1938 A.W.R. (B. 
R.) 322. 

-O. 9, R. 9 (1)—Suit to set aside sale under 

Bengal Revenue Sales Act on ground of irregu¬ 
larities in sale—Allegation that irregularities 
were due to fraudulent conduct of defendant— 
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Suit dismissed for default—Subsequent suit for 
declaration that defendant has bought property 
fraudulently and for directing him tq re convey 
property—Maintainability. See C. P. Code, O. 2, 

K. 2 and O. 9, R. 9. 41 C.W.N. 1179. 

-O. 9, R. 9 (2)— Notice under — Necessity 

for — Dismissal of—Suit under O. 9, R. 8. 

When a case is dismissed for the absence of the 
plaintiff under O. 9, R. 8 and he applies for re¬ 
storation of the case, under R. 9, notice must be 
given to the opposite party. The provisions of 
O. 2, R. 9 (1) are mandatory and the grave irre¬ 
gularity in not issuing a notice to the opposite 
party before the suit is restored is one that cannot 
be condoned. ( Darling, S. M. and Bomford , J. 
A/.) Mahomed Abbas v. Baqur Husain. 1937 
R.D. 521. 

-O. 9, R. 13 — Applicability—Case adjourned 

for evidence—Absence of defendant—Decree on 
consideration of evidence — Restoration. 

Where a case is adjourned after the framing 
of issues on which date parties were to produce 
their evidence, and on that date the plaintiff 
appears but the defendant fails to appear, and the 
Court passes a decree on a consideration of the 
evidence, the case is governed by O. 17, R. 2 ami 
hence it could be restored under O. 9, R 13— 

( Harper, S. M. and Sathe, J.M.) Shafiullah v . 
Bhagwati Misra. 1940 A.W.R. (B.R.) 95. 

-O. 9, R. 13 —Applicability—Court purport¬ 
ing to act under O. 17, R. 3 on the date fixed for 
final hearing. Sec O. 17, R. 3 and O. 9, R. 13. 
Applicability of O. 17, R. 3. 1940 A.L.J. 200. 

-O. 9, R. 13— Applicability — Execution pro¬ 
ceedings. 

O. 9, R. 13 has no application to execution pro¬ 
ceedings, but only to decrees in suits or in pro¬ 
ceedings in administration or guardianship akin 
to suits. 17 All. 1( 6 (P.C.), Rel. on. ( Baguley and 
Moselv, JJ.) U Po Mya v Father Rioufreyt. 
1939 Rang.L.R. 134 = 181 I.C. 841=11 R.R. 498 
=A.I.R. 1939 Rang. 115. 

-O. 9, R. 13— Applicability —“Ex parte 

decree”—Defendant directed to file zvritten state¬ 
ment but not filing—Effect — Defendant and 
pleader not prevented from addressing Court at 
hearing —Decree — If ex parte— Application to set 
as id e—M attainability. 

Where a defendant is directed to file a written 
statement by a certain date but fails to do so, and 
his application for further time is rejected, the 
Court should direct the case to be heard in default 
of written statement. An order fixing the case 
for hearing ex parte is not justified. A defendant 
is not bound to put in a written statement; if he 
does not file it, he is taken to admit the allegations 
in the plaint. He is, however, entitled to appear 
at the hearing and submit any argument open to 
him on the plaint, for instance that the plaint 
discloses no cause of action, or that the claim is 
time barred. If at the hearing the defendant and 
his pleader are present and are not prevented in 
any way from addressing the Court, and a decree 
is passed after hearing the evidence on behalf of 
the plaintiff, there is no ex parte decree which 
can be set aside on an application under O. 9, 
R. 13, C. P. Code. ( Beaumont , C. J. and IVassoo- 
deiv, J.) Vinayak Shruedhar v. Chintaman 
Vaman. 178 I.C. 816 (2)=11 R.B. 195=40 
Bom.L.R. 972=A.I.R. 1938 Bom. 470. 
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j ^^ Applicability —Ex parte final 

decree for foreclosure—Power to set aside. 

Where a final decree for foreclosure is passed 
m the absence of the defendant, it is an ex parte 
decree and as such the provisions of O. 9, R. 13 
apply to it. A Court has jurisdiction to set it 
aside if the conditions necessary are proved 
(1 nomas, C. J. and Zia-ul-Hasan, J ) Pratab 
Narain v. BhagwATI Singh. 14 Luck 435=11 
R.O. 212=179 I.C. 928=1939 O.L.R. 96=1939 

O A. 204=1939 O.W.N.l55=A.I.R. 1939 Oudh 

J* • JL • 

9; Applicability to insolvency 

proceedings— -Ex parte order of adjudication on 

debtor s application—Creditor’s right to apply to 

set aside ex parte order. 

. ^2* C. P. Code, is applicable to proceed¬ 

ings under the Provincial Insolvency Act; and the 
Insolvency Court has therefore power to entertain 
an application by a creditor to set aside an ex 
parte order of adjudication made on the debtor's 
application. (Fazl Ali and Meredith, JJ.) Kam- 
pratap Mar war i v. Lachman Mistri. 6 BR 
567=187 I C. 794=12 R.P. 649. 

-O. 9. R. 13 —Application for setting aside 

ex parte decree — Opposite party contending that 
application is barred by limitation—Court, if can 
invoke justice, equity and good conscience. 

Justice, equity and good conscience cannot be 
invoked to overrule the law of limitation. Where 
on an application for setting aside an ex parte 
decree under O. 9, R. 13 on the ground that "the 
applicant had not been properly served with 
summons, the opposite party contends that the 
application is barred by limitation, and the Court 
without touching on the question of limitation, 
passes an order setting aside the ex parte decree 
on the ground that it considers it justifiable in 
the interest of justice, equity and good conscience 
that the applicant should be given a chance to 
contest the suit, the order cannot be sustained. A. 
I.R. 1935 Rang 466, ReJ. on. ( Baguley , /.) Jaga- 
damma Pandit v. Naresh Pandey. 164 I.C. 286 
=9 R R. 73=A.I.R. 1936 Rang 305. 

——“ 9 - R- R * 13— Application by way of motion 
— Limitation. 

An ex parte decree was passed on 5th April, 
1939. The defendant applied by way of motion 
to have the decree set aside and presented the 
application in the Court on 5th May, 1939. The 
application was endorsed by the Assistant- Regis¬ 
trar of the Court having been made on 5th May, 
1939, i.e., the date of presentation, but notice of 
motion was served on 9th May, 1939. 

Held, that the application was made within 30 
days of the decree and was therefore in time. 
(Sen, J.) Rajagopalan v. Unique Assurance 
Co. A.I.R. 1940 Cal. 373. 

-O. 9, R. 13— Application under — Also 

appeal against ex parte decree — Dismissal of 
appeal—Effect on ex parte decree — C. P. Code, 
O. 41, R. 11. 

When an appellate Court judicially considers 
the grounds impeaching the correctness of the 
decree under appeal and dismisses the appeal by 
an order which so far as thatCourt is concerned is 
conclusive, that dismissal of the appeal supersedes 
the subordinate Court's decree. A person applied 
to the original Court to set aside an ex parte 
decree under O. 9, R. 13, C. P. Code, and at the 
same time filed an appeal against the ex parte 
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* 

decree. The appeal was dismissed under O. 41* 
K. 11, C. P. Code, and later on the original Court 
also dismissed the applications under O. 9, R. 13 
on the ground that the ex parte decree had merged 

ln L 7 /j ap ,? e a , te Court decree and ceased to exist, 
LI eld, that the ex parte decree ceased to exist as 
soon as the appeal was dismissed and hence the 
ower Court was right in holding that it had no 
jurisdiction to deal with the application to set 
aside the ex parte decree. 

Held , further, that the appropriate course which 
a party ought to take in such a case is to request 
the appellate Court to keep the appeal pending 

I? ^ lsposa ^ the application under O. 9, 

K. lo, C- P. Code or to apply to the appellate 

t-ourt immediately after the dismissal of his 
appeal to wuhdraw the application to itself under 
b. 24 (1) (b), C. P. Code. The Court may after 
so vvithdrawing it re-transfer the same under 
sud- . (v)'(iii) to the Court from which it 

was withdrawn if it does not itself wish to try or 

tT S l° ,'\ un r? er5ub - S '( J ) (&). (A Hyogi and 
t 7/.) Kikabhai v Mt. Safia Bi. 172 

I.C. 608=10 R.N. 228=A.I.R. 1937 Nag. 381. 

— O. 9, R. 13 —Application under—Right of— 
Necessary parties not impleaded in suit—Applica¬ 
tion by them after ex parte decree for addition as 
parties and for setting aside decree—Competency. 
See C-^-^Code, O 1, R. 10. A.I.R. 1937 Pat. 49. 

- 9* 9, R. 13 Application to set aside ex 
parte decree—-Applicant found to have evaded 
Se \\ru € ^Pphcation, if liable to be rejected. 

Where it is clear from the record that every¬ 
thing that was possible for the trial Court to 
secure the service of the defendant applicant was 
one but the applicant persisted in evading service 
and deliberately refrained from attending the 
Court, his application to set aside the ex parte 
decree is liable to be rejected. (Abdul Qayoom , 

L. J.) Desraj v. Maniram. 39 P.L.R. J. & K. 

* lo. 


.""T *P‘ 9, R. 13 Costs—Neither plaintiff nor 
defendant to blame. 

In proceedings to set aside an ex parte decree, 

it was found that neither the plaintiff nor the 

defendant was to blame. The ex parte decree 

was passed on account of the negligence of the 

clerk of the defendant's counsel who also was not 
to blame. 

Held, that the defendant who had employed the 
offending agency ie., the clerk, should pay the 
costs. {Bose, J.) J. £. Billimoria & Sons v. 

Sn^'s/o I C 471 =“ R N. 295=A.I.R. 

O. 9, R. 13 Costs—Setting aside an impro¬ 
per ex parte order. 

Where there is no service and an improper ex 

parte order is passed, an applicant seeking to set 

asi de should not be required to pay costs. 

y\Z s t°n.) Govind Ram v. Nirantan Lal. 1938 
A.M.L.J. 43. 

T~ — O. 9, R. 13 —“Due service"—Meaning of — 
Major defendant—Service on guardian — Suffici¬ 
ency. 

The service of summons against a major defen¬ 
dant upon a person who is described to be his 
guardian cannot be said to be a proper service on 
the defendant though the supposed guardian may 
be his brother. ( Mahomed Noor and Madan, JJ.) 
Kedar Nath Singh v. Kesri Mull. 166 I.C 63S 
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=9 R.P. 327 = 1936 P.W N. 696=3 B.R. 202=18 
Pat.L.T. 72=A.I R. 1937 Pat. 17. 

-O. 9, R. 13 (Oudh)— Due service — Power 

of appellate Court to go into question of. 

Due service is not the same thing as personal 
service- It has to be decided with reference to 
the provisions of the C. P. Code bearing on the 
point. It is not beyond the jurisdiction of an 
appellate Court to go into the merits of the ques¬ 
tion whet her an order of substituted service was 
corrector not. ( Radha Krishna, J.) Ashiquf. 
Plus ain v. Lachhmi Narain. 15 Luck. 150=12 
R.O 175 = 184 I.C. 884=1939 O.L R. 685 = 1939 
O.W.N. 950=1939 O.A. 766=1939 A.W.R. 
(C.C ) 242=A.I.R. 1940 Oudh 81. 

-O. 9, R. 13 —Due service—Suit against 

members of joint Hindu family—Service of sum¬ 
mons on manager—If service on all tnembers. 

A service of summons on the karta is not a ser¬ 
vice on other members of the family who are 
impleaded in the suit as they may have their own 
defence to make. (Mahomed Noor and Madan, 
JJ.) Kedar Nath Singh v. Kf.sri Mull. 166 I. 
C. 635=9 R.P. 327=3 B.R. 202=18 Pat.L.T. 72 
=A.I.R. 1937 Pat. 17. 

--—O. 9, R. 13 —Duty of Court—Reasons for 

setting aside ex parte decree—If to be stated. 

Where a Court decides to set aside an ex parte 
decree under O. 9, R. 13, although it is not obliga¬ 
tory on the Court to state reasons, it is most 
desirable that it should state why it thinks the 
ex parte decree should be set aside. ( Stodart , J ) 
Vf.nkatarama Iyf.r v. Ramaswami Iyer. 163 
I.C. 732=9 R.M. 55=A.I R. 1936 Mad. 524. 

--O. 9, R. 13—Ex parte decree—Application 

to set aside within time—Affidavit not questioned 
—Rejection for not having been put in earlier — 
Legality. 

Where an application to set aside an ex parte 
decree is made within the time allowed by law 
and accompanied by an affidavit the accuracy of 
statements in which is not questioned, it cannot be 
rejected on the ground that it should have been 
put in earlier. {Marsh, S.M. and Mehta, J.M.) 
Radhf.y Sham v. Satish Chander. 1939 R.D. 
525 = 1939 A.W.R. (B.R.) 225. 

--O 9, R. 13 —Ex parte decree — Meaning of 

— Test to decide whether decree ex parte or not — 
Recital in decree as to presence of party—If con¬ 
clusive. 

The question whether a particular decree is or 
is not ex parte is a mixed question of law and 
fact. The Court must examine the records of the 
case and examine the circumstances under which 
the decree was passed, and if it is found that a 
particular defendant was not present at the time 
of the hearing of suit, the decree must be taken to 
be ex parte against him, in spite of the fact that 
decree as drawn up mentions his presence. The 
recital in the records is not conclusive. Thus 
where the guardian ad litem of the defendant was 
absent during the trial of the suit and the decree 
drawn up mentioned his presence. 

Held, that non-appearance of the guardian 
during trial made the decree ex parte and the ap¬ 
plication to set it aside was maintainable. {Maho¬ 
med Noor and Madan, J J.) Kedar Nath Singh 
v. Kesri Mull. 166 I.C. 635=9 R.P. 327=3 B. 
R. 202=1936 P.W.N. 696=18 Pat.L T. 72=A I. 
R. 1937 Pat. 17. 
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-O. 9, R. 13—Ex parte decree — Payment of 

punitive costs as condition precedent to restoration 
order for — Propriety—Procedure to be followed. 

Where an application for restoration of a suit 
after setting aside an ex parte decree, is made on 
the next day the Court ought not to make the 
payment of punitive costs by way of damages to 
the other party, a condition precedent to the res¬ 
toration of the suit. The Court should first satisfy 
itself that under 0.9,R.i3, there was a prima facie 
case and then fix a reasonable payment as costs. 
{Darling, S.M. and Mehta, J.M.) Partapzl Sheo 
Kedar Singh. 1938 R.D. 939=1939 A.W.R. (B. 
R.) 84 (2). 

-O. 9, R. 13—Ex parte decree—Setting aside 

—Pozver of trial Court after passing of appellate 
decree. 

In a suit against several defendants a decree 
was passed on contest against some and ex parte 
against others. The contesting defendants appeal¬ 
ed against the decree, making parties to the appeal 
all persons who were parties to the suit. The 
value of the appeal was the same as that of the 
suit. The decree of the trial Court was one in¬ 
divisible against all defendants and proceeded 
upon a ground common to them all. The grounds 
of appeal were such that if the appellate Court 
would have reversed the decree of the trial Court 
against the appellants, it would have been reversed 
against the other non-appealing defendants. The 
appellate Court affirmed the decree of the trial 
Court against all the defendants except one. 
Pending appeal the defendants against whom an 
ex parte decree was passed had applied to set aside 
the ex parte decree. After the appellate decree, 
they sought to continue their application. 

Held, that under the circumstances the appeal 
involved the whole subject-matter of the suit as 
well as the decree of the trial Court. The decree 
of the trial Court therefore merged in the decree 
of the appellate Court and it then ceased to exist. 
The trial Court therefore could not, after such 
appellate decree, entertain the application to set 
aside the ex parte decree, filed by the defendants. 
{Nasim Ali and Edgley, JJ.) Mono Mohan 
Kundu v. N ripen dr a Nath. 172 I.C. 729=10 R. 
C. 414=41 C.W.N. 1278=A I.R. 1937 Cal. 548. 

-O. 9, R. 13— Limitation — Application to set 

aside, ex parte decree, beyond time. 

Where an application to set aside an ex Parte 
rent decree is madebeyonJ the time fixed.it has 
to be dismissed as time barred. {Marsh, S.M. 
and Mehta, J.M.) Tika Ram v. Sobaram. 1939 
R.D. 215=1939 A.W.R. (B.R.) 121. 

-O. 9, R. 13— Order under—Finality of— 

Suit on mortgage—Case taken up for hearing after 
some adjournments—Senior vakil for defendant / 
absent being engaged elsewhere—Junior unwilling 
to proceed with case — Plaintiff’s evidence taken in 
chief and suit decreed — Application to set aside ex 
parte decree — Rejection on ground of want of 
sufficient cause—Appeal from decree—Propriety 
of refusal of adjournment if can be agitated. 

A suit on a mortgage deed, after some adjourn¬ 
ments, came on for hearing on a particular day 
and was called on at first between 11 and 12 noon. 
The contesting defendants, a Mahomedan lady 

and her minor son had engaged two vakils, a 
senior and a junior. The junior vakil represent¬ 
ed to the Court that the senior vakil had gone to 
another Court because he had been led to think 
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that the sessions case in the Court before which 
the suit came on would take some time. That 
case did not, for some reason, take as long as it 
was expected. The case was again called later 
and the Court waited for about half an hour, but 
would not adjourn the suit any further than 1 p.m. 
ihe lady who was acting for herself and her 
minor son was present in Court at the time. The 
junior vakil was not prepared to take the respon¬ 
sibility of cross-examining the plaintiff’s witness¬ 
es or of leading evidence on behalf of his clients 
in the absence of the senior who had not yet 
returned. The result was that the Judge recorded 
the examination in chief of the witnesses ten¬ 
dered on behalf of the plaintiff and delivered 
judgment immediately for the plaintiff. The next 
day an application was filed under O. 9, R. 13, C. 
p * Code, to set aside the ex parte decree and was 
allowed on terms. But in revision the High Court 
set aside the order setting aside the ex parte 
decree on the ground that there was no sufficient 
cause for non-appearance. A regular appeal 
against the decree having been preferred, 

Held, that though some finality should, on 
general principles, attach to the order passed in 
proceedings under O. 9, R.13, C. P. Code, yet such 
nnality was limited to matters within the scope 
of O. 9, R. 13, and the Court, in appeal, was not 
precluded from considering the merits of the 
question whether in the circumstances of the case 
the Court should not have granted an adjourn¬ 
ment. The application under O. 9, R 13, was 
wrongly put in, and the appellants were not there¬ 
fore precluded from agitating that point in the 
appeal, i urther the point in the appeal was not 
whether there was sufficient cause for non-appear¬ 
ance, but whether in the interests of justice, 
having regard to the facts, it would not have 
been better for the Court to have adjourned the 
case. 


- AND REVENUE. 
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Mockett, /.—The position of the Judge sitting 
in appeal against the decree passed ex parte to 
canvass the correctness of refusal to adjourn is 
very similar to that of Judge sitting in revision 
considering an application under O. 9, R. 13. 
(Varadachariar and Mockett, JJ.) Peer Ammal 
v. Nalluswami Pillai. 176 I.C. 995=11 R M 
217=1937 M.W.N. 946=A.I.R. 1937 Mad. 922= 
(1937) 2 M.L.J. 666. 

--O. 9, R. 13 —Power of Court under—Order 

for deposit of costs or security for decree amount 
fending trial of application — Legality. 

A Court has no power, pending trial of an ap¬ 
plication under O. 9, R. 13, C. P. Code, to order 
the applicant to deposit the costs of the suitor 
furnish security for the decree amount or to 
dismiss the application for failure to furnish the 
security ordered. ( Burn and Lakshmana Rao, 
JJ.) Narayanan Chettiar v. Chidambaram 
Chettiar. 51 L.W. 574=1940 M.W.N. 483= 
A.I.R. 1940 Mad. 585=(1940) 1 M.L.J. 710. 

-O. 9, R. 13 -—“Prevented by any sufficient 

cause from appearing”—Meaning of. 

The words “prevented by any sufficient cause 
from appearing” in O. 9, R. 13, C. P. Code, mean 
causes other than lack of knowledge of the pro¬ 
ceedings. ( Mya Bu and Mosely, JJ.) K.K.N. 
K. A. R. Chettyar Firm v. Aga Me Sheerazee. 
185 I.C T 663=12 R.R. 211=1939 Rang.L.R. 606 
=A.I.R. 1939 Rang. 436. 


= 7 -°; R ', ai i d ° 17 > R - 2 Ex P J ' (Allaha- 

oaaj— Refusal of adjournment —Ex parte decree 
— Remedy. 

Where on the day fixed, the defendant appeared 
and asked for time to enable him to file the writ¬ 
ten statement, but the Court refused it and passed 
an ex parte decree, the defendant is entitled only 
to appeal against the ex parte decree, and not to 
app y under O. 9, R. 13 to set it aside. The reason 
is, that in view of the Expl. (Allahabad) to R. 2 of 
O. 17, the defendant could not be said to have not 
appeared, or failed to appear. ( Bennet and 
l/erma,JJ.) Jhandoo Mal and Sons v. Khalsa 
Singh Sahi. I.L.R. (1940) All 192=1940 A L 

li? 6 ^ 1940 A W R * ( R C.) 161=A.I.R. 1940 
All. 305. 

-O. 9, R. 13— Revision—Refusal to set aside 
ex parte decree — Interference. 

It is true that whether there was sufficient cause 
lor non-appearance is a question of fact and the 
Fugh Court cannot interfere in such matter in 
revision in the absence of perversity or something 
of the like nature. But where the Judge has con- 
centracted his attention on the negligence of 

* ^^d of on the conduct of the party, 

interference is called for. ( Bose , /.) J. E. Billi- 
moria & Sons v. Gopinath. 179 I C 471=11 R 

N. 295=A.I.R. 1938 Nag. 370. 

7 ""O* 9, R. 13— Rtght to apply —Ex parte 
decree against one of the defendants—Appeal by 
other defendants— Dismissal —Defendant not 

party to appeal, if can apply. 

Where a decree is passed against several defen¬ 
dants, is ex parte as against one, and an appeal is 
preferred against the decree by the other defen¬ 
dants without impleading the ex parte defendant, 
which was dismissed, and whereafter the ex parte 
defendant applied to the Court which passed the 
decree to set it aside. 

Held, that there was no legal bar to the Court’s 
setting aside the ex parte decree. {Smith, J.) 
Gajadhar Uma Dutta. 171 I.C. 617=10 R. 

O. 139=1937 O.L.R. 572=1937 O.W.N. 1141 = 
A.I.R. 1938 Oudh 11. 

0 i3 —Scope—Application by Official 

Keceiver Dismissal—Separate suit by creditors 
to declare decree not binding—Maintainability. 
p ™vincial Insolvency Act, S. 56 (4) (c) 

LJ 6 90 ‘ W l *’ 79=AIR ‘ 1936 Mad - 161=70 M*. 

~~ !?• 9 ’ )1 ?-.1 ^—^Scope—If exhaustive—Suit to 

set aside — Maintainability. 

Before the falsity of the claim on which an ex 

■* li ^ ec lS t based be s° ne into in a fresh 
smt tiled for the purpose of getting it vacated, it 

must be shovvn that the decree was obtained from 

me Court either by collusion of both parties, or 

Dy traud committed by the plaintiff which prevent- 

ed the defendant from appearing in the first suit. 

x5ut where the defendant has been duly served 

with the summons and has failed to appear for no 

fault of the plaintiff, it is not open to him to file a 

fresh suit and challenge the decree on the ground 

of the falsity of the claim on which it is based. 

His remedy if any in such a case is to apply ih 

the same proceedings to have the decree set aside 

within the time allowed by law. If he satisfies 

the Court that he had sufficient reasons for not 

attending the Court when the decree was passed 

he may obtain relief ( but not otherwise. {Rup- 

chand Bilaram , A.J.C.) Rochiram Lokmandas 
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v. Dayaram. 30 S.L R. 405=166 I.C. 906=9 R. 

S. 157=A.I.R. 1937 Sind 18. 

-O. 9, R. 13— Scope—Power of Court to set 

aside ex parte decree apart fro?n rule—Duty of 
applicant under. 

A Court has no power apart from the provi¬ 
sions of O. 9, R. 13, C. P. Code, to set aside an 
ex parte decree passed by itself, and an applicant 
seeking to avail himself of the rule must comply 
with the conditions laid down in the rule, i.e., he 
must satisfy the Court either that the summons 
was not duly served or that he was prevented by 
any sufficient cause from appearing in Court 
when the suit was called on for hearing. (Collxster 
and Bajpai, JJ .) A. H. Ghaznavi v. Gurcharan 
Singh. 172 I.C. 72=10 R.A. 369=1937 All.L.R. 
932=1937 A.L.J. 831=1937 A.W.R. 726=A.I.R. 
1937 All. 691. 

-O. 9, R. 13 and O. 23, R. 1— Scope—Suit — 

against several defendants—One remaining ex 
parte —Plaintiff withdrawing against others and 
getting ex parte decree against one only — Subse¬ 
quent setting aside of ex parte decree—Right of 
plaintiff to proceed against others — Procedure. 

The plaintiff who purchased certain lands from 
the 1st defendant was unable to obtain possession 
of the lands which the 3rd defendant claimed as 
his by virtue of long possession. The plaintiff 
therefore brought a suit against the 1st defendant 
(vendor), the 2nd defendant (a tenant) and the 
3rd defendant who claimed to have been in enjoy¬ 
ment for possession and in the alternative for 
refund of sale price. The 1st defendant was dec¬ 
lared ex parte, and the 1st plaintiff was content to 
have a decree against him for the purchase-money 
and damages and withdrew the suit against 
defendants 2 and 3. Later on, however, the 1st 
defendant got the ex parte decree set aside on a 
technical ground. The plaintiff now prayed for 
permission to proceed against defendants 2 and 3 
also. 

Held, that though it would be equitable and just 
to allow the plaintiff to proceed against defen¬ 
dants 2 and 3, the Court had no power to do so 
either under O. 9, R. 13 or O. 23, C. P. Code. 
There was no decree against defendants 2 and 3 
which could be set aside under O. 9, R. 13 and O. 23 
did not provide for withdrawing a withdrawal of 
a suit; the only thing which could be done for the 
plaintiff was to grant permission under O. 23, R. 1, 
C. P. Code, to file a fresh suit against defendants 2 
and 3. ( Horwill , J.) Rajacopala Rao v. Bha- 

noji Rao. 1940 M.W.N 488=51 L.W. 631=A. 
I.R. 1940 Mad. 765=(1940) 1 M.L.J. 811. 

-O. 9, R. 13 —Setting aside of ex parte 

decree—Jurisdiction of Court. 

Unless the defendant had sufficient cause for 
not appearing when the case was called on for 
hearing, the Court has no jurisdiction to set aside 
an ex parte decree under O. 9, R. 13, C. P. Code. 
(M. C. Ghose, J ) Radhika Mohan Karmakar 
v. Surendra Nath Acharjee. 179 I.C. 203=11 
R.C. 489=67 C.L.J. 519=A.I.R. 1938 Cal. 797. 

--O. 9, R. 13—Substituted service—If due 

service. See Limitation Act, Art. 164. 1939 

Rang.L.R. 606. 

--O. 9, R. 13—“ Sufficient cause”—Application 

for time to compromise by both Parties—Rejection 
and ex parte decree — Application to set aside — 
Defendants not ready owing to illness of one of 
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them in charge of case — Dismissal — Propriety — 

Ex parte decree—If to be set aside. 

The plaintiffs and defendants in a mortgage suit 
applied for a month's time for effecting a compro¬ 
mise of the suit. The Court summarily rejected 
the application, and the plaintiffs being ready but 
the defendants not being ready, the Court passed 
an ex parte decree. The defendants then applied 
to have the ex parte decree set aside, and were * 
ready on the adjourned date, but the plaintiffs 
were not ready. The matter was again adjourned, 
but on the adjourned date, the defendant who was 
in charge of the case was ill and unable to attend 
Court, and a medical certificate to that effect was 
produced in Court. The Court, however, sum¬ 
marily rejected the request for time and dismissed 
the application. The defendants having appealed, 
held, that there was reasonable ground for the 
defendants asking for restoration of the suit, in 
view of the fact that a petition for time to com¬ 
promise had been filed on behalf of both the 
parties and had been refused ; and that the appli¬ 
cation under 0.9, R. 13 should be allowed and the 
ex parte decree set aside. (Khaja Mohammad 
Noor and Madan. JJ.) Nathuni Singh v. Khub 
Lai. Singh. 167 I C. 496=9 R.P. 405=3 B.R. 
300=17 Pat.L.T. 793=A.I.R. 1937 Pat. 85. 

- O. 9, R. 13 — Sufficient cause — Attorney's 

illness and death. 

A defendant had no knowledge about the date 
fixed for hearing of the suit and was not inform¬ 
ed about the progress of the suit by his attorney 
owing to the attorney's grave illness and subse¬ 
quent death. The suit was decreed ex parte 
against him. 

Held, that the defendant had shown sufficient 
cause for not appearing on the date the suit was 
taken up for hearing. (Sen, J.) Rajagopalan 
v. Unique Assurance Co. A.I.R. 1940 Cal. 373. 

- O. 9, R. 13 —Sufficient cause—Counsel 

waiting in barroom—Instructions to clerk to call 
him when case was called—Clerk remaining 
absent when case was called. 

It setting aside an ex parte decree attention 
must in the first instance be concentrated on the 
conduct of the party and not merely on that of 
the counsel. If a party cannot be present him¬ 
self when his case is called on for hearing, he 
must of course make adequate provision for Ins 
proper representation by some agency. If he 
employ? counsel for this purpose he must ensure 
that, the person he employs undertakes to be 
present when the case is called, or that there is 
somebody else there to represent him. If he 
wants to have the ex Parte proceedings set aside, 
he must show sufficient cause and that means he 
must show that counsel undertook to represent 
him at all necessary hearings for the fees agreed 
upon or paid, and also that there was no qualify¬ 
ing clause in the agreement. He need not show 
an express undertaking by counsel to be present 
either personally or through some other autho¬ 
rized person at all hearings; that is necessarily 
implied in the contract, but he must bring the 
responsibility definitely home to counsel if he 
wants to succeed and on that ground. A party 
engaged a counsel to appear for him when the 
case would be called. On previous hearings the 
counsel had appeared regularly and on the day 
of hearing in question he undertook no other 
work in any other Court but was ready to appear 
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as soon as the case was called up. The accommo¬ 
dation in the Court being inadequate he remained 
waiting in the bar room and left his clerk in the 
Court with instructions to call him as soon as the 
case was called up. The clerk had been with the 
counsel for several years and no previous instance 
of his negligence had been suggested. When the 
case was called up, the clerk remained absent and 
a decree ex parte was passed. 

Held, that neither the party nor his counsel 
we J e to be blamed for the negligence of the clerk 
and there was sufficient cause for non-appearance 
and hence the ex parte decree should be set aside. 

E- Billimoria & Sons v. Gopinath. 
179 I.C 471=11 R.N.295=A.I.R. 1938 Nag. 370. 

O. 9, R. 13 — Sufficient cause—Duty of 

Court. 

Once the Court is satisfied that the man did try 
to get there and that he would have got there in 
time but for the intervention of an inevitable 
accident for which he was in no way responsible 
it is the duty of the Court to set aside the judg¬ 
ment passed ex parte mulcting in proper cases 
the delinquent man in costs. It should never be 
the intention of the Court that a man should be 
deprived of a hearing unless there has been 
something equivalent to misconduct or gross 
negligence on his part or something which cannot 
be put right so far as the other side is concerned, 
by making the man to blame, pay for it. A break 
down of the lorry on the way was considered 
sufficient cause for setting aside the ex parte 
decree. (Mir Ahmad, J.) Saihgal Brothers v. 
Jai Ram Jugatri Lal. 176 I.C. 223=11 R Pesh 
2=A.I.R. 1938 Pesh. 39. ' 

-O. 9, R. 13— Sufficient cause —Ex parte 

decree against minor—Absence of guardian ad 
litem —If ground for setting aside decree. 

The mere absence of a guardian ad litem of a 
minor defendant is not by itself a sufficient cause 
for allowing an application under O. 9, R. 13, C. 
P. Code, when there is nothing to show that the 
guardian has betrayed the interests of the minor. 

(Burn and Lakshmana Rao, JJ.) Ramanathan 
v. Mayyappa Chettiar. 166 I.C. 70 (2)=9 R 
M. 334 (2)=1936 M.W.N. 1261=44 L.W. 702= 
A.I.R. 1936 Mad. 96l=(1937) 1 M.L.J. 36. 

-O. 9, R. 13 —Sufficient cause—Mistake of 

Counsel—Defendant not informed of date of 
hearing by counsel—Latter thinking that posting 
was merely formal and not for trial. 

Where the counsel for the defendant does not 
inform him of the posting of the suit to a parti¬ 
cular date, thinking that that posting was merely 
formal and not for trial, it can fairly be said that 
the defendant was prevented by sufficient cause 
from appearing, within the meaning of 0.9, R. 13. 
(Burn and Abdur Rahman, JJ.) Venkatachalam 
v. Mallikarjuna Row. 1937 M.W.N. 976. 

O. 9, R. 13— u Sufficient cause”—Question as 
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to—Finding on—Interference in revision. 

The question whether a party was prevented by 
“sufficient cause” within the meaning of O. 9 , 
R. 13, C. P. Code, from appearing when the suit 
was called on for hearing is essentially one.of 
fact; and the High Court cannot interfere in its 
revisional jurisdiction in a case where the Courts 
below have come to the conclusion that the party 
was himself to blame for not appearing before 
the Court. (Collister and Bajpai , JJ.) A. H. , 
Ghaznavi v. Gurcharan Singh. 172 I.C. 72= J 

Q. IX —96 
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R *, A * 369=1937 All.L.R. 932=1937 ALT 
831=1937 AW.R. 726=A.I.R. 1937 All. 691 J * 

r P; 9> R - ^—Sufficient cause-Suit trans¬ 
ferred to another Court after service of sum- 
mons on defendant— Ex parte decree—Absence 
of notice of hearing in transferee Court—If 
ground for setting aside ex parte decree. See C 
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O. 9, R. 13 , Proviso — Applicability — Ex 
parte decree against Hindu manager and brother 

—H can be set aside as against one only—Consi¬ 
derations. 

The proviso to R. 13 of O. 9, C. P. Code, shews 
sufficiently that in cases where a decree is passed 
against the karta and members of a joint Hindu 
family, the point for consideration is not the 
identity of the defences of the defendants, but 
the nature of the decree passed. On the facts it 
was held that the ex parte decree should he set 
aside as against all. (Weston.) Suraj Mal v 
Mool Chand. 1938 A.M.L.J. 59. 

— — O. 9, R. 13, Proviso (Peshawar) — Applica¬ 
bility Ex parte decree passed after sending 

summons by registered post. 

There is no legal justification for proceeding 
ex parte against the defendant on the ground that 
the summons was sent to him by post irrespec- 

j wither he received it or not. 

And O. 9, R. 13 as amended by the Judicial Com¬ 
missioner s Court, Peshawar, does not apply to an 
ex parte decree so passed. For, that rule applies 
only when there is irregularity in the service of 
summons. In this case there is no service of 
summons (Mir Ahmad, A.J.C.) Mohammad 
Ismail Maula Bakhsh v. Gopal Singh Man- 

165 IC - 947=9 R- Pesh. 58=A. 
I.R. 1936 Pesh. 199. 

— “O. R. 13, Proviso —Mortgage decree — 

Setting aside in part—Permissibility. 

A mortgage debt being indivisible, a mortgage 
decree passed ex parte cannot be set aside in 
part, because complications will arise at the time 
execu tion and anomalous results may follow. 
(Mahomed No or and Madan, JJ.) Kedar Nath 
Singh v. Kesri Mull. 166 I.C. 635=9 R.P. 327 

=3 B.R. 202=1936 P.W.N. 696=18 Pat.L.T 72 

=A.I.R. 1937 Pat. 17. 

9 > R * 13, Proviso —Suit against firm 


through G—Ex parte decree against firm and G— 
Application to set it aside by G— Decree, if can be 
set aside against firm otily. 

r A SU R was instituted against a firm through one 
tr^n which G was also made a defendant. On 
Cr s failure to appear on the date of hearing, an 
ex parte decree was passed both against the firm 
and G. G applied for setting aside the ex parte 
decree on the ground that he had not been proper¬ 
ly served. The District Judge allowed G’s appli¬ 
cation and set aside the decree but added that the 
decree had been set aside only against the firm. 

Held, that the order of the District Judge was 
illegal and the decree ought to beset aside both 
against the firm and G. (Din Mohammad, J.) 
Chandu Lal v. Saraswati Sugar Syndicate. 
180 I.C. 911=11 R.L. 728=A.I.R. 1938 Lah. 823. 

—--O. 9, R. 14—“ Opposite party”—Mortgage 

suit —Ex parte decree for sale — Application to set 
aside—Subsequent purchaser of part of mortgaged 
property—Whether entitled to notice . 
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An ex parte decree for sale on a mortgage was 
set aside without notice to one M, a subsequent 
purchaser of a part of the mortgaged property 
who was impleaded as a necessary party in the 
mortgage suit. After the ex parte decree was 
passed, the property was put to sale and M pur¬ 
chased a part of it. He had also obtained an 
order that the sale of the property originally pur¬ 
chased by him should be postponed to the sale of 
the other property. The other property fetched 
a suhicient price to discharge the liability and 
consequently M's property was not put to sale It 
was argued on behalf of M that he had obtained 
a definite advantage under the ex parte decree 
and that it should not have been set aside behind 
his back. 

Held., that it did not appear from the decree it¬ 
self that M had acquired any advantage under 
the decree and the fact that he might have ob¬ 
tained some subsequent advantage by sale of the 
property or by purchasing the property sold pos¬ 
sibly at a favourable price was no reason for re¬ 
garding him as a person benefited by the decree 
itself and he could not, therefore, properly be 
decribed as an opposite party who was entitled to 
be served with a notice of the application to set 
aside the ex parte decree under O. 9, R. 14. 
(Allsop and Ganga Nath, JJ.) Mandan Singh v. 
Sundar Kuar. 163 I.C. 226=8 R.A. 949=1936 
A.W.R. 522=1936 A.L.R. 538=1936 A.L.J. 544 
=A.I.R. 1936 All. 410. 

~ O. 10, R. 2—Scope—Court directing defen¬ 
dant to file written statement within specified 
time—Party failing to do so—Right of pleader to 
make oral statement. See C. P. Code, S. 10 (2). 
A.I.R. 1937 Nag 268. 

7 -O. 11, R. 1— Order declining to re-issue 

interrogatories — Revision. 

Under S. 44, Punjab Courts Act, High Court 
has no jurisdiction to entertain an application for 
revision from an interlocutory order declining to 

re-issue interrogatories but as the High Court’s 

powers under S. 107, Government of India Act, 

are not merely administrative but also judicial, it 

can interfere to prevent injustice where the 

lower Court in an interlocutory order wrongly 

declines to re-issue interrogatories. ( Tek Chand, 

A) JowAHiR Singh Sundar Singh v. Flaming 

Shaw & Co. 169 I.C. 687=10 R.L. 38=39 P.L. 

R. 25o=A.I.R. 1937 Lah. 28. 

[Under S. 224, Government of India Act 1935, 

the powers of revision under S. 107 are taken 
awayj. 


12 —Order for discovery of docti- 
ments Rights of adversary. 

It is true that in a suitable case a defendant 
may object to the production of a document on 
the ground that it relates solely to his title, but 
if, on the other hand, that document may have 
some bearing in support of the plaintiff’s title, 
such objection cannot be validly raised. If an 

°J"d discover y. i s made under O. 11, R. 12 all 
the documents relating to the case should be em¬ 
bodied in the affidavit of documents by the person 
against whom the order for discovery is made. If 
however the defendant considers that he is en¬ 
titled to protection in respect of the production of 
any particular documents which may be entered 
in the affidavit under O. 11, R. 13 of the Code, he 
wi be at liberty to raise such objection at the 
proper stage of the proceedings if and when he is 
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ordered to produce such documents under O. 11, 
R. 14 or to give inspection of them under O. 11, 
R. 18. ( Edgley, J.) Gobinda Mohun v. Magne- 

ram BangurandCo. I.L.R. (1940) 1 Cal. 504= 
A.I.R. 1940 Cal. 331. 

-O. 11, R. 12— Right to obtain discovery of 

documents—Extent of. 

R. 12 of O. 11 is considerably wider than O. 13, 
R. 1 of the Code. The right to obtain discovery 
of an adversary’s documents is a very wide one 
and is not limited merely to those documents 
which may be held to be admissible in evidence 
when the suit is ultimately tried. ( Edgley , J.) 
Gobinda Mohun v. Magneram Bangur and Co. 
I.L.R. (1940) 1 Cal. 504=A.I.R. 1940 Cal. 
331. 

-O 11, R. 12 and S 30— Decision of case 

depending upon documentary evidence—Duty of 
Court. 

Where it is obvious not only to the parties con¬ 
cerned but also to the presiding Judge that the 
decision of the matter would depend to a very 
large extent upon documentary evidence, the case 
is essentially a case in which recourse should be 
taken to the provisions of O. 11, and in the 
absence of any application to this effect by either 
of the parties, the Judge should himself record 
the requisite orders for this purpose under S. 30. 
{Edgley, J.) Gobinda Mohun v. Magneram 
Bangur and Co. I.L.R. (1940) 1 Cal. 504=A.I.R. 
1940 Cal. 331. 

-O 11, R. 14— Applicability — Order to pro¬ 
duce documents—Power of Court to make—Suit 
on promissory note—Defendant not putting in any 
defence—Order calling on plaintiff to produce 
accounts—If justified. 

Under O. 11, R. 14, C. P. Code, the Court may 
order the production of any documents in the 
possession of any party relating to any matter in 
question in such suit, but until it is known what 
the plea is and what the points at issue are, it is 
impossible for the Court to say that the plaintiff’s 
accounts are relevant. In a suit on a promissory 
note to which the defendant has as yet not raised 
any defence there is no justification for the Court 
to make an order directing the plaintiff to pro¬ 
duce his accounts. {Pollock, J.) Laxmanrao 
Trimbakrao v. Gayadin Shah Prasad. I.L.R. 
(1937) Nag. 266=170 I.C. 48=10 R.N. 57=A.I. 
R. 1937 Nag. 136. 

- O.ll, R. 14 —Suit against Secretary of 

State for India in Council represented by Collec¬ 
tor—Petition directing Collector to Produce 
paimash registers in his custody — Maintainability. 

The plaintiff in a suit filed against the Secretary 
of State for India in Council applied under O. 11» 
R. 14 of the C. P. Code, directing the defendant 
to produce paimash registers, etc., in the custody 
of the Collector. 

IIeld, that the Collector cannot be required by 
the terms of O. 11, R. 14 to produce the registers 
in original on the ground that he was an agent of 
the Secretary of State for India in Council, as 
every document in his possession cannot be deem¬ 
ed to be in his possession in his capaci ty as agent 
of the Secretary of State for India in Council. 
{Pandrang Row, J.) Secretary of State v. 
Krishnaswami Ayyar. 179 I C. 988—11 R.M. 
643=48 L.W. 646=1938 M.W.N. 1103=A.I.R. 
1939 Mad. 52= (1938) 2 M.L.J. 815. 
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T D, R* 14 —Suit by husband for restitu¬ 

tion of conjugal rights relying upon correspon¬ 
dence between parties—Production of correspon¬ 
dence—Duty of plaintiff. 

Where the plaintiff in his plaint relies upon 
certain documents, prima facie the defendant is 
entitled to have inspection before he files her 
defence. It is not open to the plaintiff to with¬ 
hold it from inspection by the other side at the 
proper time and then to spring a surprise on him 
or her as the case may be at a subsequent stage of 
the proceedings. A husband instituted a suit 
against his wife for restitution of conjugal rights 
relying upon certain correspondence between the 
parties. The wife insisted on its production in 

Court before she offered her defence. The hus¬ 
band refused to claim absolute privilege not to 
produce the correspondence altogether in Court, 
but claimed the privilege of not producing the 
correspondence for some time, but promised to 
do so thereafter. 

Held, that it was not open to him to do so and 
that the wife was entitled to inspect the docu¬ 
ment before she filed her defence. ( Rupchand 
Bilaram, A.J C.) Dayaram Ambritrai z; Mohini 
Ramchand. 169 I.C. 588=9 R.S. 6=A.I.R. 1937 
Sind 97. 

._T 'O* 1I> ^ r - 15 and 18 — Application under — 

When to be made—Right of inspection — Limits. 

Whether a party proceeds under O. 11, R. 15 or 
under 0.11, R. 18 (2) he must act promptly, and 
delay in itself may be a good ground for refusing 
to grant time for the filing of the written state¬ 
ment unt ^ a fter the inspection has been made. 
Where the documents of which inspection is 
sought have not been referred to in the pleadings 
or affidavits of the plaintiff and appear only in 
the list filed under O. 7, R. 14 (2) the defendant, 
unless he proceeds under O. 11, R. 18 (2), cannot 
insist that he has a right to inspect these docu¬ 
ments before he can be called upon to file his 
written statement. ( Vivian Bose , J.) Nagpur 
Glass Works Co, Ltd. v. Onama Glass Works 
Co. 175 I.C. 40=10 R.N. 431=A.I.R. 1938 Nag. 
239. ^ ^ 

*:-O. 11, R. 18 — Order providing for inspec¬ 

tion “forthwith"—Meaning of—Order not drawn 
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up — Effect. 

An order providing for inspection “forthwith*' 
contemplates that it would be given without un¬ 
reasonable delay. The order takes effect although 
it is not drawn up. ( Lort Williams , J.) Gulraj 
Shroff v. Kaniram Sureka. I.L.R. (1938) 2 
Cal. 14=178 I.C. 734=11 R.C. 402=42 C.W N 
457=A.I.R. 1938 Cal. 353. 

-O. 11, R 21—Applicability—Insolvency 

proceedings—Petition by creditor—Non-produc¬ 
tion of account books—Power to dismiss petition. 
See Provincial Insolvency Act, S. 25. A.I.R* 
1936 Nag. 130. 

—— O. 11, R. 21— Conditional order of dismis¬ 
sal of suit — Propriety. 

The terms of O. II, R. 21, C. P. Code, seem to 
contemplate that ordinarily there will be two 
orders ; first an order for discovery, and second, 
on default, an order of dismissal of the suit for 
want of prosecution. But where there has been 
a previous order for discovery, it is proper and 
also according to the practice both in England 
and India, to make a subsequent conditional order, 
for example, an order for discovery within a 
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prescribed time, and upon default that the suit be 
dismissed or stand dismissed. There is no diffe¬ 
rence in effect between the terms “stand dismis¬ 
sed and be dismissed.” The order becomes on 

a final order dismissing the suit. ( Lort 
Williams , V.) Gulraj Shroff v. Kaniram 
SuREka I L R * (1938 ) 2 Cal.14=178 I.C. 734= 
11 R.C.4° 2 =4 2 C W.N. 457=A I.R. 1938 Cal. 

OOO. 

T ‘C. 13, Rr. 1 and 2— Filing of documents — 
e—Special hearing or wajeh-sabut— Legality. 
The practice of giving a hearing known as 
wajeh-sabut, 1 e., a hearing specially fixed for pre¬ 
sentation of documents that may be required is 
nowhere warranted by any of the provisions of 
the C. P. Code, Rr. 1 and 2 of O. 13, C. P. Code, 
clearly prescribe the procedure to be followed in 
the filing of the documents. ( Davies , I.CS ) 
Manning v. Dhiraj Lal. 1938 A.M.L.J. 120. ' 
0.13, R. 2—Discretion of Court—Docu¬ 
ments put m at late stage —If may be accepted — 
Discretion of trial Court—Interference in appeal. 

Though O. 13, R. 2 , C. P. Code, requires the 
P ar ^ es to put in their documentary evidence at 
the first hearing of the suit, the Court has still a 
discretion under the rule to accept documents at 
a later stage; and when the trial Court has exer¬ 
cised its discretion by allowing documents to be 
put in, the appellate Court should not lightly 
interfere with it especially when the document is 
put in support of an amendment which the Court 
considered justifiable. ( Agarwala . /.) Kamesh- 

war Singh v. Modh Narain Chowdhuri. 21 
■fat.L.T. 440. 

"j “C. 13, R ‘ 2 — Document to prove fraud pro¬ 

duced at late stage — Admissibility. 

A trial Court cannot base its decision on an 
allegation of fraud never set up by the defendants 
in their written statement, nor in issue, and based 
on documents put for the first time in cross-exa¬ 
mination of the plaintiff’s witnesses and can be 
disregarded by the appellate Court if so admitted 
by the trial Court without reasons. ( Baguley and 
Mosely, //.) Kharwar v. Motiwala. 1939 
Rang.L.R. 18=181 I.C. 792=11 R R. 489=A I 
R. 1939 Rang. 98. 

O 13, R. 2—Evidence admitted by trial 


Court-—Power of appellate Court to refuse its 
admission. 

An appellate Court cannot refuse to admit evi¬ 
dence admitted by the trial Court on the ground 
that the evidence was produced late and was not 

admissible under O. 13, R. 2, C. P. Code. {Jack, 

J.) Sm. Suniti Bala Das Gupta v. Maharaja 
Pahadur Sir Pradyot Kumar Tagore. 67 C.L. 

J. loo, 

” 5* 3—Scope—If subject to S. 36, 

Stamp Act--Document admitted in evidence— 
rower of Court to afterwards reject. See Stamp 

Act, s. 36. 45 L.W. 5l5=A.I.R. 1937 Mad. 
431. 

“ O. 13, R. 4 —Document initialled by Judge 
Duty to make clear whether it is admitted or 
marked for identification. 

Where a document is produced in Court and is 
initialled by the Judge, he should make it quite 
clear whether he is admitting it in evidence or 
only marking it for identification. {Norman.) 
Phool Chand v. Likemichand. 1936 A.M.L.J. 22. 

-O. 13, R. 4— Non-compliance with—Effect 

of — Document, if inadmissible. 
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The fact that the provisions of O. 13, R. 4 have 
not been strictly complied with in regard to 
endorsement on an exhibit does not make it 
inadmissible in evidence. ( Wort and Rowland, 
JJ.) Mukhi Ram v. Kamta Prasad Balam Das. 
161 I.C. 164=8 R.P. 437=A.I.R. 1937 Pat. 222. 

-O. 13, R. 7 and Oudh Civil Rules, Rr. 38 

and 39— Recording as “ admitted ” and return of 
rejected documents — Procedure. 

The language of O. 13, R. 7, C. P. Code, and of 
Rr. 38 and 39 of the Oudh Civil Rules, shows 
that the document must be either placed on the 
record or returned to the person producing it. 
There is no alternative. It is highly desirable 
and even necessary for the ends of justice, that a 
disputed document should be placed on the record 
and should not be returned to the person produc¬ 
ing it. Therefore, as soon as formal or prima 
facie evidence of its genuineness has been given, 
it should be endorsed as “admitted in evidence” 
and placed on the record. Subsequently the 
Judge might find, upon a consideration of the 
whole evidence, that the document was a forgery, 
or that its genuineness was not proved to his 
satisfaction. In that event the Judge should, in 
order to avoid any possible misunderstanding add 
a further endorsement “genuineness not establish¬ 
ed” or words to that effect, but he should not 
endorse it as “rejected” which implies that the 
document should not form part of the record 
and should be returned to the person producing 
it. (King, C.J. and Zia-ul-IIasan , /.)• Keolapati 
v. Harnam Singh. 12 Luck. 568=162 I.C. 527 
=8 R.O. 387=1936 O W.N. 619=1936 O.L.R. 
271=A I.R. 1936 Oudh 298. 

-O. 14, R. 1— Failure to frame issue—If can 

be condoned. 

The word “shall” in Cls. (3) and (5) of O. 14, 
R. 1 does not leave any discretion to the Court 
and makes it mandatory that every proposition 
affirmed by one party and denied by the other, 
whether of fact or of law, should be made the 
subject-matter of an issue. Even if substantial 
justice is done, the failure to frame an issue 
should not be overlooked, because an act which is 
obligatory under the statute must be done and 
the omission to do it cannot be condoned by the 
fact that substantial justice has been done. ( Mir 
Ahmad, J.) Dhanpat Rai v. Hari Chan Gouind 
Ram. 184 I.C. 433=12 R. Pesh 26=A.I.R. 
1939 Pesh. 44. 

- ;0. 14, R. 1 — Issue—Framing of—Absence 

of written statement — Effect. 

Under O. 14, R. 1, issues arise only when a 
material proposition of fact or law is affirmed by 
one party and denied by the other. Such affirma¬ 
tion or denial must be contained in the pleadings 
as defined in O. 6, R. 1. Where there is no 
written statement the only issues would be those 
arising out of the plaint which allegations are 
put in issue when not admitted. (Stone, CJ. and 
Niyogi, J.) Vithal Madho v. Narayan Ram- 
chandra. 165 I.C. 29=9 R.N. 68=A.I.R. 1936 
Nag. 177. 

~—7 “0. 14. R. 2— Decision of question of juris¬ 
diction — Finality—If can be reopened by Court at 
later stage—Right of succeeding Judge to re¬ 
consider decision of predecessor in office—Proper 
procedure. 

Where a question of jurisdiction to entertain 
the suit has been decided by the trial Court as a 
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preliminary issue, that decision is final so far as 
that Court is concerned and cannot be called in 
question in that Court at a later stage. It is not 
open to a Judge succeeding the Judge who has 
decided the question to reopen that question at a 
later stage and decide it afresh. The proper 
stage to challenge that decision is when the 
decree in the suit is under appeal. (Harries and 
Rachhpal Singh, JJ.) Kalyan Das v. Kashi 
Pf.rshad. I L.R. (1938) All. 198=1938 A.L.R. 
225=174 I.C. 55=10 R.A. 532=1937 A.W.R. 
1188=1937 A.L.J. 1272=A.I.R. 1938 All. 113. 

- O. 14, R. 2 —Object of—Discretion of 

Court — Principles. 

In deciding the question as to whether the 
Court should grant or refuse a prayer to try a 
preliminary issue on a point of law, some har¬ 
mony is to be observed between the general prin¬ 
ciple that it is undesirable to try cases piecemeal 
and the specific and wholesome provision of O. 14,. 
R. 2, C P Code, which is for the purpose of pre¬ 
venting the injustice of a party being able to 
force his opponent to go at great length into evi¬ 
dence when the simple decision on a point of law 
might render the investigation of the facts un¬ 
necessary. ( Courtney Terrell, C.J.) Janki Das 
v. Kalu Ram. 162 I.C. 486=8 R.P. 538=1936 
P W.N. 209=17 Pat.L.T. 253=A.I.R. 1936 Pat. 
250. 

- O. 14, R 2 — Scope—If mandatory. 

O. 14, R. 2 is mandatory ; the only thing left 
open to the Court is to form and express an 
opinion of whether the case can be disposed of on 
the issue of law, but the opinion even if expres¬ 
sed must be expressed upon some reasonable 
materials. (Courtney-Terrell, C.J.) Janki Das 
v. Kalu Ram. 162 I.C. 486=8 R.P. 538=1936 
P.W.N. 209=17 Pat.L.T. 253=A.I.R. 1936 Pat. 
250. 

- O. 14, R. 5 —Amendment or framing of 

additional issues—Pozvers of Court—Restrictions 
—Issue not arising on the pleadings, if can be 
framed. 

Under O. 14, R. 5, C. P. Code, the Court lias 
power to amend the issues or to frame additional 
issues on such terms as it thinks fit, but this power 
is controlled by R. 3 of the same order which 
provides that the issues are to be framed from 
the allegations by the parties or their counsel and 
the contents of documents. Hence it is not open 
to a Court to frame an issue on a point that does 
not arise out of such material. (Pollock, J.) 
Nandlal v. Deorao. 185 I.C. 881=12 R.N. 178 
=1939 N.L J. 591=A.I.R. 1940 Nag. 94. 

-O. 16, R. 1 —Application made late—Power 

of Court to refuse summons. 

The word ‘may’ in 0.16, R. 1, C.P. Code, means 
“it shall be lawful" unless an application, on the 
face of it, is frivolous and vexatious, the Court 
has no discretion except to summon the witnesses. 
If an application is made too late and the service 
on the witness cannot be effected in time, it is no 
doubt within the discretion of the Court to ad¬ 
journ the date of the hearing or not, but that is 
no reason whatsoever why a party should not be 
given an opportunity, if he is prepared to take the 
chance of having the presence of the witness 
secured by serving a notice upon him. (Agha 
Haidar, J.) Mehr Chand v. Dayal Chand 17 
Lah. 775=167 I.C. 169=9 R.L. 461=39 P.L.R. 
60 ( 2 ). 
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- 0.16, R. 1 —Payment of process fees- 

Procedure—Failure to pay on due date—Result 

Process-fees can be paid to the officer of the 
Court who is designated under the orders of the 

Court to receive them, and can be paid at any 

time, subject to the time-limit fixed by the Court, 
and it is plainly unnecessary for the party paying 
such fees to appear in Court to pay them, and in 
fact, it would be highly inconvenient if parties 
did so. The only result of the failure of a party 
to pay the fees by the date fixed by the Court 
would at the most be that summonses would not 
be issued to his witnesses, and he would run the 
risk of not having his evidence recorded if he 
could not persuade the witnesses to attend Court 
without the issue of summons. But a case cannot 
be dismissed for failure of a party to appear in 
Court on a date before which process-fee was to 
be paid. ( Roberts , C.J. and Dunkley, J.) Maung 
Ahmin v. Maung Saung. 178 1c 789—11 R 
R. 281=A.I.R. 1938 Rang. 360. 

- -0.16, R. 10 —Proceedings under—Nature 
and object of—Party moving Court to attach 
property of witness—Property attached 

really belonging to another—Suit by latter for 
damages for wrongful attachment—Maintainabi¬ 
lity—Absence of malice—Liability to damages for 
trespass. 

The main purpose of proceedings taken under 
O. 16, R. 19, QP. Code, is to indicate the authority 
of the Court, though incidentally a party who 
secures the presence of a witness may also benefit, 
if, as a result of the proceedings, the witness 
should ultimately appear. A person who asks the 
Court to attach certain property as the property 
of a witness under O- 16, R. 10, C. P. Code, can¬ 
not be placed on the same footing as a decree- 
holder who moves the Court to attach certain 
properties as the properties of his judgment- 
debtor, because the proceedings to enforce the 
attendance of a witness are the act of the Court. 
The same legal consequences cannot therefore 
follow if the property attached happens to be not 
of the witness but of another. A party therefore 
who moves the Court under O. 16, R. 10 and gets 
attached wrongly and carelessly properties of 
some other personas properties of the witness, 
cannot be held liable for damages for trespass in 
a suit by the owner of the properties, especially 
when the party is not shown to have acted malici¬ 
ously. {Varadachariar and Pandrang Row, JJ.) 
Srinivasayya v. Lakshmayya. 173 I.C. 548—10 
R M. 606=46 L.W. 266=1937 M.W.N. 918=A 
I.R. 1937 Mad. 811 = (1938) 1 M.L.J. 73. 

-O. 16, R. 17— Applicability—Witness orally 

directed to attend Court on future date—Absence 
of definite order in writing directing him to 
attend—Witness not appearing on date—Proceed¬ 
ings under O. 16, R. 17— If justified. 

Unless it can be clearly held that a witness was 
expressly directed to re-attend the Court on a 
particular date, and that he understood that he 
was so required by the Court, and that he in spite 
of it failea to re-attend as required, he cannot be 
liable to be dealt with under O- 1 6 , R. 17, C. P. 
Code. In the absence of any definite order of the 
Court borne out by the record pointing to the 
existence of any such direction requiring him to 
attend, a mere impression on the part of the 
Judge that the witness had so been ordered to 
attend, does not justify the Court in proceeding 
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G " de , r O' 16, R. 17, for his failure to attend 
Mohammad Noor and Dhavle, JJ.) Avadh 

f F B R RI 337 -Wrp S a IN t H o’ 180 I C 102 — 

ocr.n 4 | 1=AI r ?' 1939 Pat 28S - 
T? , c 7 ?' A*- 19 —Scope—If controls O. 26, 

R. I. See C.P Code. 0 . 26 , R. 8. 63 Cal. 914. 

O M R * c 17 lty 'Tt A S pl,catlon und er 

S LR 180 Sl C ' P ' C ° DE ’ °* 9 AND °‘ 17 ‘ 31 

— O. 17, R. 1 —Discretion of Court- 
Adjournment of suit at instance of third party— 

Propriety—Practice. See Practice—Adtourn- 
ment.^ 17 Pat.L.T. 329 (S B.). J 

— O. 17, R. 1 —Illness of counsel—Refusal of 

adjournment — Prejudice. J 

Where the counsel of a plaintiff was admittedly 
ill on the date fixed for the hearing of a case, and 
it was difficult for a new counsel to get ready on 
short notice, it was held that a refusal to adjourn 
such a case was not proper and the case was 
remanded for trial. {Davies.) Bhurey Singh v 

B. B.andC. i. Ry. 1939 A.M.L.J. 118. 

——17, R. 1 —Power of Court under—Costs 
of adjournment—Costs of the day or whole costs 
incurred up-to-date—Proper order. 

O. 17, R. 1 , C. P. Code, gives the Court power 
to make an order as to costs only in respect of 
t e costs occasioned by the adjournment and not 
costs of the suit generally. The rule does not 

dem 5 nd Payment of the entire 
costs of the suit incurred up to the date on which 

the adjournment is asked for. What can be 

rlL,r d M S °/ i y 4 the u 0Stsof the day deluding a 
reasonabie fee to the legal practitioner engaged 

by the opposite party, which in a Subordinate 
Judge s Court is Rs. 20. {Pandrang Row, J.) 

L7SI, 38 , Kf™ 5 f= A 1R 1938 ™ 

O- Rr. 1 and 3 —Powers of Court 
under—Scope and extent. 

The word ‘may make such orders as it thinks 
fit occurring in sub-R. (2) of R. 1 of O. 17 CP 
Code, are sufficiently wide to cover a condition to 
be imposed as a penalty if the costs of an 
adjournment are not paid. An order of dismissal 
can be made under R. 1 and R. 1 cannot be 
restricted by R. 3 of the same order. ( Gruer J ) 
jANi n.SoNi. 186 I.C. 473=12 R.N 201-1940 
N.L.J. 104=A.I.R. 1940 Nag. 158. ' U1 — 1940 

j — Adjournment—Costs— 

Pl Ri d nZ 7n ke f admit . S en ^eness of document 
1 adjournment to consult client. 

' ad ! r is asked t0 admit the genuine- 
ne f- S *i° j Certain docum ents there and then he is 
entitled to consult his client; and the Court 
simply because the pleader wants a short adjourn- 
ment to receive proper instructions, should not 
burden him with costs. (Agha Haidar, J.) Sam- 
INGH v - Devi Dayal. 167 I.C 65=9 R 

L. 448=38 p.L.R. 896=A.I.R. 1936 Lah. 705. 

T j Rr. 2 and 3— Applicability—Case ad- 

journed for evidence—Parties and vakils absent _ 

Vakil applying for adjournment and stating no 
instructions—If appearance. 

The proper way of construing rule 3 of O. 17 
C. P. Code, would be that where no default 
occurring under rule 2 , default occurs, under rule 
3, the Court should proceed under the latter rule 
and dispose of the case on the merits; but if the 
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default consists in non-appearance, rule 2 which 
specifically deals with such a case must, in terms 
apply. Where a suit is adjourned to a date for 
production of evidence by the defendant, and the 
latter and his vakil are absent on that date, but 
another vakil applies for an adjournment on 
behalf of the vakil on record, and that being 
refused, reports that he has no further instruc¬ 
tions, the decree passed by the Court must be 
deemed to be an ex parte decree and not a decree 
on the merits. When the vakil who appears 
states that he has no instructions beyond applying 
for an adjournment, it is a contradiction in terms 
to hold that he does in fact appear, though he 
says he does not appear. (Venkatasubba Rao and 
Cornish, JJ.) Ellammal v. Karuppan Chetti. 
162 I.C. 759=8 R.M. 1047=1936 M.W.N. 589= 
43 L.W. 738=A.I.R. 1936 Mad. 625=70 M.L.J. 
688 . 

-O. 17, R. 2—Applicability—Date of first 

hearing of suit—Defendant absent—Pleader’s 
application for adjournment refused—Pleader 
withdrawing from case—Decree—If ex parte or 
on merits—Application to set aside—Maintaina¬ 
bility. See C. P. Code, O. 9, R. 6 and O. 17, R. 2. 
1937 A.W.R. 151=A.I.R. 1937 All. 347. 

-O. 17, R. 2 —Applicability — Defendant 

absent and declared ex parte— Judgment reserved 
—Application to set aside ex parte decree believ¬ 
ing that ex parte decree has been made — Subse¬ 
quent delivery of judgment—Dismissal of appli¬ 
cation as incompetent— Propriety. 

On an adjourned date, the defendant being 
absent, the Judge declared him ex parte and 
reserved judgment. Immediately the defendant 
appeared and made an application for setting 
aside the ex parte decree, wrongly believing that 
such decree was passed. After some days the 
Judge delivered judgment. The Judge treated 
the application of the defendant as an application 
for setting aside the decree and made an order 
“as the suit was not decided ex parte, no petition 
lies for restoration.” 

Held, that the application of the defendant 
could be treated as one for setting aside the ex 
parte decree. The Court having held the defen¬ 
dant ex parte , the provisions of O. 17, R. 2, C P. 
Code, became applicable and hence the Judge was 
wrong in saying that no petition lay for setting 
aside the ex parte decree. ( Venkatasubba Rao, 
J.) Linga Reddi v. Guru Singh. 172 I.C. 256= 
10 R.M. 442=1937 M.W.N. 422=A.I.R. 1937 
Mad. 674. 

-O. 17, Rr. 2 and 3— Applicability — Plain¬ 
tiff filing documents and Commissioner's report — 
Failure to produce witnesses on adjourned date — 
Duty of Court. 

Where the plaintiff had taken various steps in 
order to bring the suit to a hearing, had filed 
documents, cited witnesses and paid a large sum 
as costs of the local investigation and further the 
Commissioner’s report was already on the record 
and time had been granted to him to produce his 
witnesses, the Court should not dispose of the 
suit under R. 2 of O. 17, C. P. Code, but might 
proceed to decide the suit under R. 3 of O. 17 on 
the plaintiff failing to produce his witnesses on 
the date of hearing. (S. K. Ghose and Nasim 
Ali, JJ.) Kazimaddi Sarpar v. Makramali 
Molla. 67 C.L.J. 516=A.I.R. 1938 Cal. 789. 
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-O. 17, Rr. 2 and 3— Applicability —Suit ad¬ 
journed for plaintiff's witnesses — Plaintiff's advo¬ 
cate absent on adjourned date—Application for 
adjournment by another advocate refused — Plain¬ 
tiff not giving evidence—Dismissal of suit—If one 
under R. 2 or R. 3— Restoration under O. 9, R. 9— 
Competency. 

A plaintiff was granted time for production of 
witnesses and the suit was adjourned. On the 
adjourned date, the plaintiff’s advocate was 
absent as he was away from the station. Another 
practitioner applied for an adjournment, which 
being refused, he took no further part in the 
proceedings, as he was not instructed to conduct 
the suit. The plaintiff also not giving evidence, 
the suit was dismissed. The suit was subsequent¬ 
ly restored on an application under O. 9, R. 9, 
C. P Code. 

Held , that the case fell under O. 9, R. 9 as the 
mere physical presence of the plaintiff could not 
take it out of O. 9, R. 9, as it was not an appear¬ 
ance under O. 17, R. 3, so as to preclude an appli¬ 
cation for restoration. The disposal must be 
held to fall under O. 17, R. 2, C. P. Code. ( So- 
mayya, J.) Venkateswara Rao v Subraman- 
yam. 186 I.C. 455=12 R.M. 640=50 L.W. 430 
=1939 M W.N. 95l=A.I.R. 1939 Mad. 974= 
(1939) 2 M.L.J. 611. 

-O. 17, R. 2 and O. 9, Rr. 8 and 9— Appli¬ 
cability — Two suits adjourned and parties asked 
to file list of witnesses before certain date—On 
date of hearing one suit dismissed ''for default ” 
and other dismissed “for want of prosecution ” as 
list of witnesses not filed by plaintiff. 

Two suits were adjourned to a certain date for 
hearing and the parties were asked to file the list 
of witnesses within a week of the order. On the 
date of hearing, however, one of the two suits 
was dismissed “for default” and the other was 
dismissed for “want of prosecution” as the plain¬ 
tiff did not file the list of witnesses as required 
by the Court. On applications being filed for 
setting aside the orders of dismissal and for 
restoration of the respective suits, 

Held, that the order of dismissal in each case 
was an order under O. 17, R. 2, C. P. Code, read 
with O. 9, R. 8 and not under O. 9, R. 8. simply ^ 
An application for setting aside the dismissal in 
each case and for restoration of the suits could 
be made under O. 9, R. 9. The dismissal of the 
other suit “for want of prosecution” did not alter 
the applicability of O. 17, R. 2, read with O. 9 
R. 8. (Alya Du and Spargo, JJ ) Ma Hla Nyun 
v. MaAyf. Myint. 173 I.C 48=10 R.R. 303= 
A.I.R. 1937 Rang. 437. 

-O. 17, R. 2— Order under — Appeal. 

If an order is made under O. 17, I\. 2 read with 
O. 9, R. 8 then it is as though it were an order, 
under O. 9, R. 8, and is not appealable at all. 
(Stone, C. J . and Bose, J.) Maneklal Bhimraj 
v. Phulabat. I.L.R. (1939) Nag. 574=184 I.C. 
102=12 R.N. 93=1939 N.L.J. 351=A.I.R. 1939 
Nag. 213. 

-O. 17, Rr. 2 and 3 —Right course for Court 

to proceed under R. 2—Judgment mentioning R . 3 
— Presumption. . 

Where the right course for a Judge in the 
circumstances of a case was to decide the case 
under O. 17, R. 2. C P. Code, but the judgment 
mentioned O. 17, R. 3, it must be presumed that 
the Judge intended to act under R. 2 and that the 
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entry of R. 3, was an accidental slip for R. 2. The 
fact that the Judge also mentioned O. 9, R. 6, in 
his order bears out the same conclusion. (Srivas- 
tava, C.J. and Smith, J ) Baba Din v. Surat 
Baksh Singh. 169 I.C. 226=10 R.O. 2=1937 
O.L R. 360=1937 O.W.N. 620 

•O. 17, R. 2 Expl. (Allahabad.)—Failed to 


AND 


appear—Meaning. See C. P. Code, O. 9 R 13 

&0 17.R. 2. 1940 A.W.R. (H.C.) 161. 

D. 17, R. 2, Expl. (Allahabad)— Filing of 
list of witnesses—If amounts to appearance. 

The mere filing of the list of witnesses before 
the case has been called on for hearing does not 
amount to an appearance within the meaning of 
the explanation to O. 17, R, 2. The failure to 
appear takes place only when the suit is called on 
for hearing even though it be an adjourned 
hearing. If at the time the case is called on for 
hearing the party is present or is represented in 
Court by an agent or pleader then he has not 
failed to appear, but if at that time he is neither 
present nor represented by an agent or pleader 
he has failed to appear. The mere fact that at an 
earlier stage, something almost mechanical as the 
filing of a list of witnesses, is done by a pleader 
on his behalf before the case is called on for 
hearing, cannot amount either to appearance or 
being represented in Court by an agent or pleader 
at the time when the case is called on for hearing 
A decree passed against a defendant in a suit, 
under such circumstances in the absence of the 
defendant and his pleader, is therefore ex parte 
although passed under O. 17, R. 3 and he is 
entitled as of right to show cause for his non- 
appearance under O. 9, R. 13. The Court holding 
that it has no jurisdiction to consider the matter 
errs in the exercise of its jurisdiction. ( Sulai - 
man, C.J. and Collister, J.) Bhajan Singh v 
Prem Narain 164 I C. 541=9 R A. 166=1936 

A.L.J. 1274=1936 A.W.R. 835=A.I.R. 1936 All. 
619. 

O* 17, R. 2, Expl. (Allahabad)—Plaintiff’s 
counsel applying for adjournment during plain¬ 
tiff’s absence—Court refusing adjournment and 
dismissing suit for default—Plaintiff’s remedy. 
^ C. P. Code, O. 9, Rr. 8 and 9. 1936 ALT 
635=1936 A.W.R. 499. ’ 

-O* 17, R. 3— Applicability—Hearing ad¬ 
journed in ordinary course. 

O. 17, R. 3, C I’. Code, applies only where the 
hearing is adjourned not in the ordinary course, 
but at the specified request of a party for one of 
the acts specified in the rule. Where, therefore, 
the hearing is adjourned in the ordinary course 
to a certain date for the defendants to file a list 
of witnesses who are to be summoned for a date 
which is to be fixed later, the Court cannot pass 
on that date an ex parte decree under O. 17, R. 3 
on failure of the defendants to appear and file the 
list of witnesses. ( Tek Chand, J.) Ganesham 
Lal v. Kesar Singh. 40 P.L.R. 1014. 

-O. 17, R. 3 and O. 9, R. 13— Applicability 

of O. 17, R. 3— Absence of defendant on date fixed 
for final hearing—Decree after examination of 
plaintiff’s witnesses—If could be set aside under 
O. 9, R. 13. 

Where after several adjournments a case was 
posted to a particular date for final hearing and 
on that date was once again adjourned to a later 
date owing to the transfer of the Judge concerned 
and on such later date the plaintiff alone appeared 
and neither the defendant nor his counsel appea- 
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red and the Court thereupon proceeded to 
examine such of the witnesses as were produced 

act und P er a O tl f7 a p d 3 Pa r Se p d pUr P orti "& to 

act under U. 17 R. 3, C. P. Code, it was held that 

a V h r e C0Un ^ ad not panted time to 

[n R d W d o n ? 7 f an L° f th ? P ur f° ses mentioned 
in R. 3 of O. 17, it could not be said that the de¬ 
fendants had failed to take any step for which 

time had been allowed and that hence O. 17 R 3 
never came into play. It was further held* that 
the mere fact that the Court remarked that it was 
acting under O. 17, R. 3 could not make O. 17 
K. 3 applicable and the decree could be set aside^ 
by an application under O. 9, R. 13. (Bennet and 
T Paja Singh v. Manna Singh. 188 

R A - ^9=1940 A.L.J. 200=1940 A 
W R- (H.C.) 196=A.I.R. 1940 All. 217. ^ 

17 ’ R Applicability—Suit for part - 
nership accounts — Preliminary decree—Trial 

iZ rt n , en y plainti B to deposit Commissioner’s 

fjes-VeposU not made - Dismissal of suit- 
Appeal Appellate Court admitting appeal on 

C Propri°ety of plamU ^ makin 9 required deposit — 

In a suit for taking partnership accounts a pre¬ 
liminary decree was passed and a commissioner 
was appointed for settling partnership accounts. 
The trial Court ordered the plaintiff to deposit a 

certain sum towards the commissioner’s fees 

Die P^intiff did not make the deposit and 

th^nla^ adjournment, On the adjourned date, 
the plaintiff, was warned that if the deposit was 

-“hin a week the suit was fiabte to be 
ismissed for want of prosecution. No deposit 

& g r r eenma i ie u Within the time allowed^ the 

Court dismissed the suit. On appeal against this 
order the appellate Court admitted the appeal on 
condition that the plaintiff deposited the required' 

^ the . ord . er of the appellate 

Court in so far as it interfered with the 
discretion exercised by the trial Court was 
unjustifiabe; (2) that the order of the trial 
Court dismissing the suit fell under O. 17, R. 3 
fience m dismissing the suit because of the 
failure of the plamtiff to deposit the sum and 
without reference to the materials on the record 

O 17 r f ? c ! e ^ a Sawst the provisions of 

O. 17, R. 3 , (3) that the preliminary decree having 
been passed, the Court had no jurisdiction there? 
after to dismiss the suit; (4) that the suit should 
be restored to file on the deposit being made and 

lr l l& 17e Ic - 503=11 

Abblirnhiiii’ *7^ 3 ( A ' llahabad amendment)— 

bofhbar granted at the instance of 

. , Fatl “™ t0 a PP ear — Court, if can 
decide suit on merits. J 

f tb £ instance of both parties time was 

pHHi 1 °V^ e fi £. a b ® ann ff and on the adjourn¬ 
ed date the plaintiff s advocate states that he has 

o instruction, the Court has ample power under 

the amended R. 3 of O. 17, C. P. Code, to proceed 

to decide the suit on the merits, whether the 

P a ^y w b° has failed to do that for which time 

had been granted to him, is present or not. Nor 

does the fact that time was granted to both 

parties make the rule inapplicable. ( Bennet and 

Verma, JJ .) Narain Das v. Madan Mohatst 

183 I.C. 703=12 R.A. 161 (2)=1939 AL T 371*. 

=1939 A.W.R. (H.C.) 318=A.I.R. 1939 All.* 524. 
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-O. 17, R. 3—Order of dismissal under— 

Remedy — Appeal or review. See C. P. Code, 

O. 47, R. 1. 1938 R.D. 184=1938 A.W.R. (B. 

R.) 115. 

-O. 17, R. 3— Plaintiff's Counsel meaning 

for adjournment on date fixed for final disposal — 
Court refusing adjournment and passing decree 
on merits—Application for restoration—If com¬ 
petent. 

Where the Counsel for the plaintiff moved for 
an adjournment on a date fixed for the final dis¬ 
posal of the suit and stated that he had no ins¬ 
tructions except to move for adjournment, but 
the Court passed the order that the case must 
proceed under O. 17, R. 3 with the result that it 
heard no evidence on behalf of the plaintiff, as 
none was produced, but heard witnesses tendered 
on behalf of the opposite party and passed a 
decree disposing of the suit on the merits. 

Held, that the case came under R. 3. of 0.17. C, 

P. Code, and that being so no application lay for 

restoration and, therefore, there can be no revi¬ 
sion, or first appeal from the order refusing 
restoration under O. 9, R. 13. ( Sulaiman, C. J. 

and Bennet, J.) Lachmi Narain v. Shankar 
Lal 164 I.C. 927=9 R A 207=1936 A.W.R. 
791=1936 A.L.J 902=A.I.R, 1936 All. 670. 

-O. 17, R. 3— Scope—Decision of suit under 

— Restoration under O. 9. R. 13 if possible. 

R. 3 of O. 17, C. P. Code means that the Court 
has discretion either to decide the case that day 
or not, but if it does decide the suit, it will be a 
decision on the merits and appearance on behalf 
of the defendant would be assumed, whether he 
was in fact present or not and the decree passed 
cannot be regarded as ex parte decree so as to 
entitle the defendant to apply for restoration 
under O. 9, R. 13, C- P. Code. (Collister, /.) 
Sheo Pujan Kalwar v. Bisiinath Kalwar. 186 
IC 102=12 R A. 377 = 1939 A.L. T. 627 = 1939 
A.W.R. (H.C.) 590= A.I.R. 1939 All. 642. 

-O. 18, R. I—Right to begin — Issue of facts 

—Burden on defendant — Defendant's right. 

If on the issue or issues of facts, the burden of 
proof is on the defendant, he has the right to 
begin. ( Panckridge , J.) M. D’Ckuz v. Secretary 
of State for India in Council. 40 C-W.N. 865. 

-O. 18, R. 13 —Recording of evidence of 

witness—If mandatory. 

It is not enough that the Judge should refer to 
the evidence in his judgment. It is mandatory 
that he should make a separate memorandum of 
the evidence given by each witness and shall sign 
it. (Mir Ahmad, J.) Dassa Ram v. Zaffaryab 
Ali. 177 I.C. 157=11 R. Pesh. 18 (1)=A.I.R. 
1938 Pesh 46. 

-O, 18, R. 18 —Local inspection—Decision 

based solely on without allowing parties to legal 
evidence on points arising from inspection — 
Validity. 

It is improper and objectionable for a judge to 
base his judgment solely on the impressions 
formed by him at the time of his local inspection 
and to come to a conclusion quite contrary to the 
evidence in the case. Where the judge does not 
make any notes of inspection and has not placed 
on record what he found on inspection, his deci¬ 
sion, arrived at without putting the points obser¬ 
ved by him at the inspection to the parties and 
•eliciting their answers, cannot be lipheld by the 
appellate Court. (Somayya, J.) Padmasani 
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Bai v. Sabapathy Mudaliar. 1939 M.W.N. 723 
=50 L.W. 148=(1939) 2 M.L.J 284. 

-O. 18, R. 18— Local inspection—Object of 

— Procedure—Judge making inquiries of people 
present at inspection and basing decision thereon 
—Propriety of—Finding of fact—Finality in 
second appeal. 

It is a quite unobjectionable procedure for a 
Judge to make a local inspection ; in fact O. 18, 

R. 18. C. P. Code, expressly provides for it. But 
it is not a justifiable procedure for a Judge at 
such local inspection to welcome the presence of 
crowds of anonymous villagers and indulge in 
formal inquiries amongst the people in those 
crowds for the purpose of obtaining guidance in 
deciding the rights of the parties. If a judge 
does so and treats the result of these enquiries as 
evidence in the case, there is an end of all judicial 
procedure. A judgment must be based on evid¬ 
ence which is admissible in law. There is no 
objection to a Judge viewing the locality in dis¬ 
pute in order to enable him to visualise the same 
and to appreciate the evidence before him. But 
there is no warrant for the procedure whereby 
the Judge converts himself into an unofficial in¬ 
vestigator and inquires of all and sundry regard¬ 
ing their views on the rights of the parties with 
the object of founding a judgment on what he 
has heard. No finding of fact based on such 
materials and achieved by such procedure can be 
supported or be held to be binding in second 
appeal. (Wadsivorth J.) Achutharamayya v. 
Soorappayya. 180 I.C. 543=11 R M. 719=1938 
M W.N. 1066=48 L.W. 595=A I.R. 1939 Mad. 
61 = (1938) 2 M.L.J. 894. 

-0.18. R 18 —Observation of Judge made 

as result of local inspection—Value of. 

Observations by a Judge in the course of his 
local inspection cannot be substituted for the 
evidence of witnesses examined on the subject. 

It is obvious that in the case of a Judge’s observa¬ 
tions, the parties never get a chance of either 
cross-examining him on the various points raised 
or setting right his views if they are found to be 
erroneous. (Varma, J.) IIari Prasad Sahu v. 
Ropna Kharia. 175 I.C. 698=4 B.R. 625=11 
R.P 9=A.I.R 1938 Pat. 288. 

-O. 18, R. 18— Scope—Local inspection— 

Object of—Duty of Court. , 

The function of a Judge in exerc'sing his right 
of local inspection granted by the statute, t.e„ 
under the C. P. Code, is for the purpose of under¬ 
standing the evidence and for no other purpose. 
By “understanding the evidence” is not meant 
“contradicting a witness”. A witness may make 
a statement which from the local inspection may 
appear to be untrue, but a Judge is not entitled to 
say that it is untrue from what he himself obser¬ 
ves ( \Vort,J .) Abdui. Baqi v Fakhrul Islam. 

3 BR 677=170 I.C. 187=10 R.P. 89=1937 P. 
W.N. 261=A.I.R. 1937 Pat. 333. 

-O. 19— Affidavits— Use of—Duty of Court 

to summon ivitnesses for cross-examination. 

Affidavits should not properly be acted upon 
unless both parties agree to have them treated as 
evidence. Where one of the parties requests the 
Court to summon the witnesses for cross-exa¬ 
mining them on their affidavits, the Court should 
summon them and not merely act on the affidavits. 
(Burn, J.) Narayana v . Lakshmayya. 185 I. 
C. 421=12 R.M. 543=1939 M.W.N. 735 (1)= 
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•C. P. CODE (1908), O 20. 

50 L.W. 654=A.I.R. 1939 Mad. 927=(1939) 2 
M.L.J. 399. v ' 

~— 2 0 --Scope of—Extension of principle 
'underlying—Rules to be observed. See Tort- 
Damages. 1938 A.L.J. 571. 

I O. 20, R. 1— Judgment delivered without 
notice to parties—Counsel for party informed 

subsequently — Limitation for appeal—Starting 
■point. * 

Where a Court delivers a judgment without 
having previously fixed a date for pronouncing 

Ihe judgment, and the defendant being absent on 
that date, the judgment is informed to his 
•counsel on some later day, this later day must be 
regarded as the date for pronouncing judgment 
and period of limitation for appeal must be 
deemed to run from that date and not from the 
date on which the judgment is actually nro- 

nounced A I R. 19 25 AH. 293, Rel. on. (Abdul 
Kashid, J .) Mohammad Zaman v. Hans Rat 

* 82 1 C * 108 =H R L. 906—A.I.R. 1938 
Lah. 707. 

O. 20, R. 2—Judgment written by ex-Judae 
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-If can be pronounced by his successor-in- 
- office . 

A judgment written by an ex-judge after he 
has ceased to be a Judge is valid as a judgment, 
which may be pronounced by his successor-in- 
<Dffice under O. 20, R. 2. (Page, C.J ., Mya Bu and 
Baguley , JJ.) Hargulal v. Abdul Gany. 14 
Rang. 136=161 I.C. 967=8 R R. 523=A I R 
1936 Rang. 147 (F.B.). * * * 

-—O. 20, R. 2 —Judgment written by ex-Judge 

—Discretion of his successor. 

Under O. 20, R. 2, it is not necessarily incum¬ 
bent upon the successor of the Judge, who wrote 
the judgment after he had ceased to be a Judge 
of the Court in which the trial was held to pro¬ 
nounce the judgment that had been written by his 
predecessor. He has a discretion in the matter, 
-and if he is in doubt as to the correctness of the 
judgment that has been written by his predeces¬ 
sor he ought either to act in accordance with the 
provisions of O. 18, R. 15, or to hear the case 
denovo. (Page, CJ., Mya Bu and Baguley. JJ.) 
Hargulal v. Abdul Gany. 14 Rang. 136=161 
I.C. 967=8 R.R. 523=A.I.R 1936 Rang. 147 
(F.B.). 

-O. 20, R. 3 — Judgment setting aside ex 

parte small cause decree, delivered and signed — 
Binding that claim in that suit not proved to be 
true—Subsequent order restoring that suit to file 
jor trial on merits—If without jurisdiction. 

Where in a suit to set eside an ex parte decree 
passed in a Small Causes Court suit, the Court 
delivers and signs in open Court a judgment set¬ 
ting aside that decree recording a finding to the 
effect that the defendant has failed to prove that 
bis claim in the previous suit was a true one, it 
has no jurisdiction to pass a subsequent order 
directing the Small Causes Court suit to be res¬ 
tored to file and to be tried on the merits again. 
(Ghose, J.) Dharanidhar v. Nitya Gopal. 43 
C.W.N. 1148=A.I.R. 1939 Cal. 732. 

-O. 20 , R. 3—Scope of. See C. P. Code, 

Ss. 148 and 149 and O. 20, Rr. 3 and 6 . 1938 A. 
L.J. 673. 

•-O. 20, R. 4 (1)— Construction—Reasons for 

conclusion or discussion of evidence—If neces¬ 
sary. 

Q. D .—97 


| C. P. CODE (1908), O. 20, R. 4 . 

• 9 * *>.*- 4 ( 1 )» C.. P. Code, does not require that 
either the reasons for arriving at a conclusion or 

Sm C a n S r 0n of r he e f V 1 £l nce should be given by the 
Small Ca^use Court. The points for determination 

in order ,0 arrive at the result and the resulting 

decision thereon alone need be stated. If all that 

th . e t ult ‘ mat , e result without an indica¬ 
tion of the points for determination, there is no 

compliance with the rule. A statement of issues 

only does not necessarily indicate the points to 

be determined although in some cases it may well 

/ so L case must be judged by itself 

(Mockett 9 J.) Ayyappa, In re. 166 I C 550—9 
R.M. 380=A.I.R. 1936 Mad. 913 9 

sJICconfenfsff. W ~ Jud ^ *'» small cause 

Where the judgment in a small cause suit 
shows that the Judge has applied his mind to the 
pomts for determination and he has also recorded 
his decisions thereon, there is sufficient compli¬ 
ance with the law. (Stodart, J .) Muthuswamy 
P j llai V. Veeraswamy Pillai. 163 I C 251—8 
R.M 1119=1936 M.W.N. 572=43 LW 514—- 
A.I.R. 1936 Mad. 486=70 M.L.J. 433 

C “" of 

S % 4 <•). c. r. £. 

ot a Court of Small Causes must contain the 
point for determination and the decision thereon 
Though a Judge of the Small Cause Court need 

not write lengthy judgments and can reduce his 
remarks to a minimum, yet this minimum must 
be intelligible so as to enable the High Court in 

revision to satisfy itself that the decision 4 is 
according to law. The Judge is expected to apolv 
his mind to the decision of a Small Cause CoSrt 

tHe d^r CarefU i yashe , would apply his mind to 
the decision of a regular suit. (Thomas C J 1 

Puttoo Lal ii^E waz An. 14 Luck 211=177 1 
C.S9=n R.o. 16 (1)=1938 0.A. 611=1938 0 
HR. 366=1938 O.W.N. 805=A.I.R. 1938 Oudh 

—O. 20 , R. 4 ( 1 )— Small Cause Court — Juda- 
ment—Contents of. Juag- 

Although a Judge of a Small Cause Court may 
reduce his remarks to a minimum and they n™ed 
not contain any more than the points for deter- 

h^nr dec,s '? n hereon, this minimum must 

be in eiligible enabling the High Court in revision 

to satisfy itself that the decree or order was 

accordmgto law, without the necessity of peru- 
sing the whole record. When therefore fu\T r “ 
a suit for breach of contract it [snnt 18 

«<diH f state as a point for determination 8 

because^arthe "Tn oiTlu f r Con *™^ 

have had to decide is whether disputed ^act^as 

arisls and Wh ' Ch '* IS i aid the breach of c ° n ^ct 
?Mehta A d rr\ P n Ved are themselves proved, 
o BhoJomal Shamdas v Aswani 

Sind 243 1 C ’ 8=10 R ‘ S - 115=A I R - 1937 

—O. 20, R. 4 (1)— Small cause suit — Judo- 
ment Contents of—Duty of Court to record evi- 
aence or summary of evidence relied on in judg¬ 
ment—Judgment not supported by evidence as 
recorded—Facts and circumstances relied on not 
recorded — Effect—Interference in revision. 

A Small Cause Court is of course not bound to 
record the evidence in extenso, but it is incumbent 
upon that Court to record such statements of the 
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^witnesses, or to make a summary of those state¬ 
ments, in the deposition, as recorded, on which 
the Court relies in its judgment. Where the 
judgment in a small cause suit is not supported 
by the evidence as recorded, and the evidence has 
not been recorded in such a way as to enable the 
High Court to form any opinion as to the res¬ 
pective cases of the parties before the Court, and 
on what material circumstances the Court has 
relied upon in support of the judgment, the judg¬ 
ment is liable to be set aside in revision under 

5. 25 of the Provincial Small Cause Courts Act. 
It is not enough for the Judge trying a small 
cause suit to say that he finds for or against a 
party from the facts and circumstances; he must 
take care to note those facts and circumstances 
when recording the evidence of the witnesses who 
come and depose before him. ( R.C . Mittcr, J.) 
Shaik Iljmaddin v. Shaik Abidulla. 169 I.C. 
512=64 C.L.J. 456=10 R.C. 11=41 C.W.N. 412 
=A.I.R. 1937 Cal. 308. 

-O. 20, R. 4 (2)—Judgment—Contents. See 

C. P. Code, O. 41, R 31 and O. 20, R. 4 (2). A.I. 
R. 1938 Pat. 69. 

-O. 20, R. 6 —Scope and effect of. See C.P. 

Code (1908), Ss. 148 and 149 and O. 20, Rr. 3 and 

6 . 1938 A.L.J. 673. 

-O. 20, R. 6 {2) —Order as to costs—Several 

parties—Proper order. 

When there are several parties in a suit, the 
judgment and decree should make it clear which 
parties are to receive costs and how many sets are 
allowed. ( Norman , l.C.S.) Abdul Rahman v. 
Didar Bux. 1936 A.M.L.J. 117. 

-O. 20, R. 10 and O. 21. R. 31 and S. 75— 

Suit for specific movable properties—Form of 
decree—Commission to ascertain their value — 
Power of Court to issue. 

In a suit for recovery of specific movable pro¬ 
perties, the decree ought to be a decree for the 
delivery of the movables enforceable under O. 21 , 
R. 31, C. P. Code, but in accordance with O. 20, 
R. 10 of that Code the decree has to state the 
amount of money to be paid by the defendant as 
an alternative if delivery cannot be had. S. 75, 
C. P. Code, does not authorise the Court to issue 
a commission to ascertain the value of the mova¬ 
bles. (Mitter and Roxburgh, JJ.) Sris Chandra 
Nandy v. Supravat Chandra. I.L.R. (1940) 1 
Cal. 372=71 C.L.J. 215=44 C.W.N. 304=A.I.R. 
1940 Cal. 337. 

-O. 20, R. U— Power of Court under—If 

affected by U. P. Agriculturists’ Relief Act. 

Under the Agriculturists’ Relief Act it is 
imperative on the Court to pass an instalment 
decree in certain circumstances. The Act, how¬ 
ever, does not derogate from the provisions of 
O. 20, R. 11, C. P. Code, under which the Court is 
entitled to pass an instalment decree. ( Allsop , J.) 
Girwar Singh v. PIar Prasad. 173 I.C. 897=10 
R.A. 518=1938 R.D. 65=1938 A.L.R. 189=1937 
A W.R. 1074=1937 A.L.J. 1247=A.I.R. 1938 
All. 52. 

-O. 20, R. 11 (1) and (2)— Scope — Jurisdic¬ 
tion of Court—Money suit —Decree for instal¬ 
ments—Subsequent decree by consent of parties 
for instalments coupled with hypothecation of 
immovable property—If without jurisdiction — 
Objection that contract of security is without con¬ 
sideration and unenforceable and that decree is 
•without jurisdiction — Competency. 
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The fact that a Court passes an instalment 
decree under O. 20, R. 11 (1), C. P. Code, does 
not make it functus officio or and its jurisdiction 
to pass a further and a different kind of instal¬ 
ment decree coupled with a hypothecation of 
immovable property. O. 21, R. 11 (2) is wide 
enough to include and to apply to the fixing of 
instalments and the taking of security after the 
passing any decree for the payment of money, 
whether the form of the original decree was for 
instalments or for a lump sum, when the new 
direction is made by consent of both parties. The 
judgment-debtor cannot in execution contend 
that such a decree is without jurisdiction or that 
the contract of security was without considera¬ 
tion and therefore unenforceable. The Execut¬ 
ing Court is precluded from going behind the 
decree. (Rowland and Chatterji, JJ.) Lalita 
Prasad Chaudhury v. Syed Muhammad Man- 
soor. 18 Pat. 719=20 Pat.L.T. 924. 

- O. 20, R. 11 ( 2 ) and S. 42— Application 
under O. 20, R. 11 (2) —To which Court to be 

made. 

An application under O. 20, R. 11 (2), C.P. 
Code, must be made to the Court which passed 
the decree and S. 42 does not confer concurrent 
powers on the Court executing the decree. (D. R. 
Norman.) Champa Lal v. Kedar Mal. 1939 
A.M.L.J. 104. 

-—O. 20, R. 11 (2 )—Compromise between 

parties that decretal amount should be paid by 
instalments—Court accepting compromise and 
dismissing execution case—Terms of compromise 
—If can be enforced in execution. 

Where after the decree parties agreed that 
the decretal amount should be paid by instal¬ 
ments and that if the judgment-debtor failed to 
pay three consecutive instalments in time, the 
decree-holder would have the right to realise the 
entire money by execution, and the Court accept¬ 
ed the compromise and dismissed the execution 
case in terms of the compromise, 

Held , that the Court must be deemed to have 
directed that the payment of the amount decreed 
should be made by instalments under O. 20, R. 11 
(2), C. P. Code, and that, therefore, the decree- 
holder was not bound to enforce the terms of the 
compromise by a separate suit but could do so by 
execution. 

Held, further , that if by the compromise there 
was an adjustment of the decretal amount within 
the meaning of O. 21, R. 2 of the Code, there was 
no inherent want of jurisdiction in the executing 
Court over the subject-matter and the parties by 
agreement had the right to arrange their own 
procedure and to give jurisdiction to the Court to 
adopt that procedure, and that, therefore, it 
would not be illegal to allow the decree-holder, 
on default of payment of three consecutive 
instalments, to realise the decretal amount by 
execution, which was the procedure agreed upon 
between the parties at the time of the compro¬ 
mise. ( Nasim Ali and R. C. Mittcr , JJ.) Mon- 
moiian Sanyal v. Khai.ishkali Co-operative 
Bank. 170 I.C. 767=10 R.C. 205=41 C.W.N. 
480=A.I.R. 1937 Cal. 236. 

-O.20, R. 11 (2 )—Executing Court passing 

order under — Validity — Acquiescence, if can cure 
illegality. 

If the executing Court passes an order under 
O. 20, R. 11 (2), C. P. Code, altering the terms of 
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the decree to be executed, it usurps the jurisdic¬ 
tion of the trying Court. The acquiescence of the 
judgment-debtor will not avail the decree-holder 
and he cannot execute the altered or amended 
decree. (D. R. Norman.) Champa Lal v. Kedar 
Mal. 1939 A.M.L.J. 104. 

-— O. 20, R. 11 (2)— Order on time-barred 

application—If binding on parties. 

Even though the petition on which an order for 
payment of the decretal amount by instalments is 
made, is not made within six months of the 
decree, the order is not a nullity. The proper 
remedy of the person who objects to the order is 
to take appropriate steps for getting that order 
set aside and so long as that order is not set 
aside, it is binding on him. ( Nasim Ali and R. C. 
Mitter, JJ.) Monmohan Sanyal v. Khalish- 
kali Co-operative Bank. 41 C.W N. 480=170 

I. C. 767=10 R.C. 205=A.I.R. 1937 Cal. 236. 

—-O. 20, R. 11 ( 2 )— Order under — Applica¬ 

tion time barred—Legality — Limitation—Matter 
of procedure. 

An order passed under O. 21. R. 11 (2) postpon¬ 
ing the date of payment of the decretal amount 
on terms, on an application filed after six months 
of the date of the decree, is notan order passed 
without jurisdiction. Limitation is a matter of 
procedure and an order passed on a time-barred 
application is not one without jurisdiction. 

( Weston.) Sohan Raj v. Kesha. 1938 A.M.L 

J. 86. 

-O. 20, R. 12—Court-fee—Application for 

ascertainment of future mesne profits claimed in 
suit and left open by decree—Rejection—Appeal 
—Valuation—Court-fee. See Court-Fees Act 
(as amended in Madras), Sch. II, Art. 11. 49 
L.W. 652. 

-O. 20, R. 12 —Decree for mesne profits 

from date of suit until delivery of possession of 
property—Direction for its ascertainment in exe¬ 
cution — Legality—Duty of executing Court. 

If a Court passing a decree for delivery of 
possession of immovable property directs that an 
enquiry should be made in execution as to the 
amount of mesne profits from the institution of 
the suit till delivery of possession to the plain¬ 
tiff, the executing Court has no jurisdiction to 
question the propriety of the direction. It should 
enquire into the amount of mesne profits and 
forward its report to the Court which passed the 
decree and it would then be the duty of the Court 
to pass a final decree in conformity with the pro¬ 
visions of O. 20, R. 12 (2), C.P. Code. 

Per Derbyshire, C.J., Mukherjea, J. (contra ).— 
There is nothing improper or wrong in law in the 
suit Court directing that such an inquiry shall be 
made by the executing Court, and there is much 
to be said in favour of it from the point of view 
of convenience. (Derbyshire, C. J. and Mukher¬ 
jea, J.) Commissioners for the Port of Cal¬ 
cutta v. Prohladrai. 67 C.L.J. 473=42 C.W.N. 
748. 

-0.20, R. 12 — Mesne profits—Calculation of 

—Deduction of collection charges. _ 

Even where the dispossession is wanton and 
malicious in calculating the amount pf mesne 
profits the collection charges are to be deducted 
from the gross realization. Where there is no 
evidence as to the actual amount spent for collec¬ 
tion, the customary rate in India is 10 per cent. 
(/?. C. Mitter and Biswas, JJ.) Rajendra Nara- 
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yan Ray v. Bhairabendra Narayan Ray. 179 

1938 Ca 8 r563 R C - 522=68 CL 1 152=AIR - 

——O 20 , R. 12 —Mesne profits—Interest— 
Mode of calculation. 

When profits are earned or might have been 
earned by the wrongdoer yearly, interest on 
those profits must be calculated yearly and year 
by year. (R C. Mitter and Biswas, JJ.) Rajendra 
^arayan Ray v. Bhairabendra Narayan Ray. 

522=68 CLJ - 152=AI - 


Rate. 


O. 20, R. 12 —Mesne profits — Interest■ 


Mesne profits include interest, but it is settled 
law that the Court may in its discretion either 
refuse to give interest or give interest at such a 
rate as it thinks fit. There is no reason for mak¬ 
ing any distinction between different periods for 
calculation of interest. In absence of special cir- 
cumstance 5 six p er cent, is the usual rate. (R. C . 
Mitter and Biswas, JJ.) Rajendra Narayan 
f> AY v - B HAIRABENDRA Narayan Ray. 179 I C 
CaT^ R ' C ' 522=68 CL *J- 1 52 =A.I.R. 1938 

~ O; 20, R. 12 —Mesne profits before and 
after suit Power of Court to pass decree beyond 
jurisdiction. 

In a ruit for recovery of possession of immova¬ 
ble property and mesne profits, it is the value of 
the property plus the mesne profits for the period 
up to the date of the suit that would determine 
he jurisdiction of the Court. The mesne profits 
accruing pendente lite would not enter as an ele¬ 
ment in determining the value of the suit at the 
time when the suit is filed. It would, therefore, 
be quite competent to the Court to award in the 
shape of pendente lite mesne profits a sum of 
money which might exceed its pecuniary juris¬ 
diction. But as regards mesne profits accruing 
prior to the date of the suit, the Court can award 
mesne profits only to the extent of such an 
amount, which together with the value of the 
land would come up to an amount which is within 
its pecuniary jurisdiction. (M. C.Ghose and 
Mukherjea , JJ.) Hemanga Bhooshan Ray 
Chaudhuri Bheem Gharami. I.L.R. (1937) 

1937 Cal 7ll 72 ^ 591=10 * C ' 402 = A -^ 

, f ' R- 12 Partition suit—Preliminary 

decree passed on compromise—No Provision for 

Tn e ,nZe r0fi l S ~r Wer ° f C ° Urt t0 direCt 

into mesne profits. 

It cannot be denied that a decree can be varied 
by consent of parties. Although the preliminary 
ecree passed on a compromise in a partition suit 
makes no provision for payment or ascertain- 

^ e f*G°^ ny me ? ne . P^ts, the Court would be 
justified in appointing a commissioner to deter¬ 
mine the amount of mesne profits, when the appli¬ 
cations and the proceedings of the Court clearly 
show that the intention of both the parties was 
that mesne profits should be paid to each other. 
(Zia-ul-Hasan and Hamilton, JJ.) Sri Krishen 
v. Jamna Narain. 173 I.C. 980=10 R.O,248= 

1938 O.L.R. 154=1938 O.A. 240=1938 O.W N 
348=A.I.R. 1938 Oudh 103. 

O. 20, R. 12— Preliminary decrees granting 


mesne profits before suit—Exact date from which 
they were to be assessed not specified—Right of 
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plaintiff to mesne profits from 3 years anterior to 
suit. 

Where preliminary decrees gave the plaintiff 
mesne profits before suit but did not specify the 
exact date from which mesne profits were to be 
assessed, the decrees entitle the plaintiff to mesne 
profits before suit for such period as the law en¬ 
titles him to, that is to say, from three years 
anterior to the suit if profits had been received or 
might have been received by the defendant within 
that period. (R.C. Mitter and Biswas, JJ .) 
Rajendra Narayan Ray v. Bhairabf.ndra Nara- 
yan Ray. 179 I.C. 298=11 R.C. 522=68 C.L.J. 
152=A.I.R. 1938 Cal. 563. 

-O. 20, R. 12 — Proper procedure under — 

Ascertainment of mesne profits. 

The correct procedure under O. 20, R. 12, C. P. 
Code,is for the Court to direct an inquiry as to the 
mesne profits, and then pass a final decree for the 
amount found due on inquiry. The Court which 
is directed to make the inquiry in execution ought 
merely to determine the amount and not pass an 
order for its recovery. It is for the trial Court 
to pass a final decree for recovery of the amount 
due. ( Beaumont , CJ.) Balaram Charya v. 
Chidambaragauda. 176 I.C. 254=11 R.B. 33= 
40 Bom.L.R. 416=A,I.R. 1938 Bom. 320. 

-O. 20, R. 12—Scope—Award of mesne 

profits within inquiry being directed—Award at 
time of decree itself—If in contravention of rule 
—Executability of such decree without fresh 
final decree. See Court-Fees Act (as amended 
in Madras), S. 11. 1938 M.W.N. 286. 

-O. 20, R. 12 — Suit for damages and arrears 

of rent—Plaintiff not pressing claim for damages 
— Court , if bound to pass preliminary decree. 

Where in a suit for damages and arrears of 
rent, the plaintiff makes it clear that he would 
not press his claim for damages and confines his 
relief to the recovery of the fixed rents which 
had been agreed upon between the parties, the 
amount becomes definitely ascertained, and the 
Court is, therefore, not bound to pass a prelimi¬ 
nary decree in the first instance. ( Sulaiman , CJ. 
and Bennet, /.) Bhagchi v. Morgan. 166 I.C. 
897=9 R.A. 461=1936 A.W.R. 1212=1937 A.L. 
R. 104=A.I.R. 1937 All. 36. 

—O. 20, Rr. 12 and 18— Suit for partition 
and possession—Preliminary decree silent regard¬ 
ing mesne profits—Award of mesne profits by final 
decree—Permissibility. 

The C. P. Code has not expressly laid down any 
procedure in regard to a composite action for 
partition and possession and in such a case the 
Court may pass a final decree for mesne profits 
even if it was not preceded by a preliminary 
decree relating to them. The mere fact that the 
preliminary decree for partition was silent as 
to the claim for mesne profits does not preclude 
the parties from applying or the Court from 
awarding mesne profits by its final decree; and 
this is specially so where the party liable has in 
the course of the suit undertaken to pay mesne 
profits to the successful party. ( Venkatasubba 
Rao and Vekataramana Rao, JJ.) Swaminatha 
Odayar v. Gopalaswami Odayar. 183 I.C. 545 
=12 R.M. 318=1938 M.W.N. 1214=A I.R. 1939 
Mad. 81=(1938) 2 M.L.J. 704. 

-O. 20 , R. 12 (c)— Construction— Future 

mesne profits—Liability for—Extent of—Absence 
of direction in decree—Effect of. 


The provision of O. 20, R. 12 (c), C. P. Code, 
suggest, that when a person obtains a decree for 
possession of immovable property, the defendant 
would be answerable to the plaintiff for mesne 
profits either until he delivers up possession or 
relinquishes possession with notice to the decree- 
holder through Court. It is immaterial that the 
decree itself contains no direction as to future 
mesne profits. (Varadachariar , /.) Muthayya 
Kone v. Rakappan Ambalam. 160 I.C. 729=8 
R.M. 724=1936 M.W.N. 175 (1)=43 L.W. 221 
=A.I.R. 1936 Mad. 137=70 M.L.J. 87. 

-O. 20, R. 12 (c) (Mad.)—Mesne profits— 
Application for ascertainment—Necessity—Limi¬ 
tation. See Limitation Act, Art. 181. 71 M.L. 
J. 388 

-O. 20, R. 12 (3) (Madras Amendment)— 

Construction and scope — Procedure—Direction by 
appellate Court to Court of first instance to hold 
inquiry as to mesne profits—Proper course to be 
followed—Application by decree-holder for in¬ 
quiry—If obligatory — Limitation—Limitation Act. 
Art. 181. 

The word application in sub-R. (3) to R. 12 of 
0.20, C. P. Code, added by the Madras High 
Court, should be read as meaning a motion 
entirely free from the mischief of Art. 1 Q 1 of the 
Limitation Act; and the words “and in every case 
the Court of first instance shall, on the applica¬ 
tion of the decree-holder, inquire and pass a final 
decree” must necessarily be subject to this limita¬ 
tion, ‘irrespective of any other limitation/ On an 
1 appellate Court directing a Court of first ins¬ 
tance under O. 20, R. 12 (3), C. P. Code, to make 
an inquiry into mesne profits the proper course 
for the Court of first instance to adopt on receipt 
of the record from the appellate Court is to fix a 
date for the appearance of the parties. If the 
decree-holder does not appear, the Court of first 
instance has no right to pass a final decree depri¬ 
ving him of the mesne profits awarded by the 
1 appellate decree, but should adjourn the matter 
sine die. It is not obligatory on the decree-holder 
to file an application asking for an inquiry into 
mesne profits and for the passing of a final decree, 
within three years of the final decree as required 
by Art. 181 of the Limitation Act. There is no 
question of limitation in such a case. ( Leach , C. 
/., Krishnaszvami Aiyangar and Sotnayya , JJ.) 
Ramasubramanya Pattar v. Karimbil Pati. 
I.L.R. (1940) Mad. 372=1940 M.W.N. 118=186 
I.C. 474=12 R.M. 641=50 L.W. 933=A.I.R. 

| 1940 Mad. 124=(1940> 1 M.L.J. 54 (F.B.). 

-7-O. 20, R. 13 —Administration suit—Assets 

insufficient to pay debts in full—Rateable distri¬ 
bution—Creditor not coming in and proving claim 
—Suit by for rateable re-distribution and for 
refund from creditors who have received divi¬ 
dends—Maintainability. See Administration — 
Suit by Creditor. 38 Bom.L.R. 864. 

7 -O. 20, R. 13 —Administration suit—Decree 

in—Consequences of—Pozver of Court to pass 
order staying or restraining execution by 
creditor of his decree—C. P . Code , S\ 151 and 
O. 39, Rr. 1 and 2 —Application of. 

Though an administration suit is filed only by 
one creditor, the decree passed in the suit is in 
favour of all the creditors of the deceased 
debtor. No one should be allowed to have an 
advantage over another with respect to the 
1 enforcement of his claim against the estate of 
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the deceased. The .Court passing the administra¬ 
tion decree has jurisdiction to pass appropriate 
orders to prevent the execution of his decree by 
any particular creditor, so*that the Court mav 
administer the entire estate for the benefit of all 
the creditors all of whom after the preliminary 
decree should be considered as having become 

• ^ ^ ^ can pass orders staying 

execution by a creditor of his decree, or an 
order, in the nature of injunction restraining him 
from executing his decree. Such orders are 
consequential orders and have to be passed to 
give full effect to the decree in the suit. It is 
unnecessary to invoke S. 151 or O. 39, Rr. 1 and 
2 , C. P. Code, for the purpose of passing such 
orders. An applicant for such order need only 
the decree in the suit in their aid. 
(Madhavan Nair, J.) Nicholson Town Bank, 
Ltd., Tanjore v. Varadaratulu Naidu. 182 
I.C. 254—12 R.M. 29=48 L.W 849=1938 M W 
N. 1127=A.I.R. 1939 Mad 204. 

— O. 20, R. 13— Scope—Administration 
decree—Distribution of dividends to creditors 
rateably Creditor not coming in and receiving 
pay men t—R ig h t of—R erne dy—P roce dure. 

The right of an unsatisfied or unpaid creditor, 
who has not come in under an administration 
decree to obtain payment in respect of his debt, 
unless he is precluded from exercising it by 
reason of negligence, default or laches or any 
other circumstance which would make it inequit¬ 
able for the Court to make a decree in his favour 
is not by way of action but by way of a petition 
under the administration action itself; such a 
petition can, however, succeed only if the fund is 
in Court or subject to the control of the Court, 
and further the claim can only be made against 
satisfied legatees and can never succeed against 
the creditors who have already been paid in 
respect of their debts. ( Rangnekar , J.) Kison- 
das Premchandt/. Tivatlal Pratapshi & Co. 
167 I.C. 529=9 R.B. 313~38 Bom.L.R. 864= 
A.I.R. 1936 Bom. 423. 

— --O. 20, R. 13— Suit for administration — 

Final decree — Contents—Order after preliminary 
decree determining dispute but refusing to frame 
final decree—If appealable. 

The Code of Civil Procedure nowhere lays 
down what are to be the contents of a final decree 
in an administration suit. The contents must 
depend upon the nature of dispute in each case. 
Where after passing of a preliminary decree in 
an administration suit the Court passed an order 
which determined all the matters* in dispute 
between the parties but refused to frame a final 
decree, such order must be construed as a final 
decree to that extent, and is appealable. (Jai Lai 
and Dalip Singh, JJ.) Mt. Shahzadi Bi v. Mt. 
Rahmat Bi. 168 I.C. 105=9 R.L. 594=A.I.R. 
1936 Lah. 879. 

— -O. 20, R. 13 —Suit for rents and profits of 

property held in trust which is alleged to have 
failed—Nature of decree. 

It is only where it is necessary that the estate 
should be administered by theCourt that the Court 
may make payment of the liabilities of the estate 
and all persons who would be entitled to be paid 
may come in under -the preliminary decree and 
make their claims against the estate. Where it 
is not alleged that there are any debts due to the 
estate nor is the Court asked to administer the 
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estate but the suit is one for rents and profits of 
certain property held by the defendant under trust 
which is alleged to have failed and all that the 
Court is asked to do is to decide, if the wakf is 
found to be invalid, whether plaintiff is entitled to 
what he claims, such a suit is not an administra¬ 
tion suit; and the Court if it finds that the wakf is 
invalid should only grant the plaintiff’s clai m and 
pass a preliminary decree accordingly and for 
rents. ( Mya Bu and Mosely , JJ.) Daw Ein v 
Dawn Chan Tha. 1940 Rang L.R. 136=186 
I.C. 210—-12 R.IL 25l=A.I.R. 1939 Rang. 365. 

~~ P* 20, R. 14— Scope — Pre-emption decree —• 
Direction to deposit certain amount within certain 
Costs awarded to pre-emptor and vendee — 
Right of pre-emptor to deduct costs out of 
Purchase price—Deposit after deducting entire 
costs awarded to pre-emptor—Validity—Costs of 
vendee not taken into account — Effect . 

It is well established that a pre-emptor can 
deduct the costs awarded to him from the sum 
which he is directed to deposit in Court, although 
the Civil Procedure Code does not expressly 
permit a pre-emptor to deduct the amount of 
costs awarded to him from the sum which he is 
directed to deposit in Court. The rule permitting 
such deduction of costs awarded to the pre- 
emptor from the purchase price in a rule of 

are cross-decrees as to 
costs, i.e. t where both the pre-emptor and the 
vendee are awarded costs, the pre-emptor should 
in equity, only deduct from the purchase price 
deposited by him the actual amount of costs 
which he could recover, that is, the balance due 
to him after deducting the costs payable by him 
to the vendee under the decree. It would be 
unjust to permit the pre-emptor to deduct from 
the decree amount to be deposited the whole 
am ® ur) t of costs awarded to him and to leave the 
vendee to recover the costs awarded to him from 
the pre-emptor subsequently. If the pre-emptor 
in such a case deducts the whole amount of costs 
awarded to him from the purchase price and not 
merely the balance after deducting the costs 
awarded to the vendee, the deposit is not valid 
deposit. ( Harries, J.) Bhagwati Devi v. Chand- 

172 I.C. 765=10 R.A. 426=1938 

A ^?A 37 ^ 937 „ A L J- 1114=1937 A.W.R. 782 
=A.I.R. 1937 All. 756. 


O. 20, R. 14—Scope of—Significance of its 

of° V 1 S 939 N L J* ^ RE “ EMPTI0N — Right . Nature 

— O 20,R. 14 Time fixed in decree under— 
Bower of appellate Court to extend. See Pre- 
emptiq n—Decree for. I.L.R. (1940) Nag. 157. 

, r R. 15 Scope—Taking of accounts 

by commissioner—Agreement between partners 

as to payment of interest on capital of Partners — 
If can be proved. 

The proof of an agreement between the 
partners of firm, which forms an exception to the 
general rule of law that no interest is to be 
allowed on the capital account of each partner 
after dissolution, is not a matter concerning the 
mode of taking accounts. Even if such an agree¬ 
ment is pleaded in the plaint, it has to be proved 
before the Court and not before the Commis¬ 
sioner who takes accounts in accordance with the 
preliminary decree of the Court. A Com¬ 
missioner taking accounts has no power to decide 
questions relating to the terms of the partner- 
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ship, its duration or the shares of the partners. 
He is bound by the terms of the decretal order of 
reference. ( IVadia, J.) Motilal v. Sarup Chand. 
167 I.C. 208=9 RB. 284=38 Bom.L.R. 1058= 
A.I.R. 1937 Bom. 81. 

— •'O. 20, Rr. 15 and 17— Procedure — Partner¬ 
ship — Dissolution — Accounts—Preliminary decree 
—Subsequent order of Court awarding damages 
to partner and giving directions as to taking of 
accounts—Nature of—If supplemental prelimi¬ 
nary decree or interlocutory order. 

Obiter. —Under O. 20, R. 15, the Court is by its 
preliminary decree to direct such accounts to be 
taken as it thinks lit. while R. 17 of O. 20 enables 
the Court by any subsequent order to give any 
special directions with regard to the mode in 
which the account is to be taken. An order by 
the Court made after the preliminary decree, 
awarding certain amounts to a partner as dama¬ 
ges or compensation for breach of covenant by 
another partner and giving directions to the 
Commissioners as to the taking of accounts 
cannot be said to be a supplementary preliminary 
decree, but is only in the nature of an interlocu¬ 
tory order which can be passed under O. 20, R. 17, 
C. P. Code. ( Dhavle , /., on difference of opinion 
between Mahomed Noor and Manohar Lall, J J.) 
Banwari Lal v. Shaikh Shukrui.lah. 19 Pat. 

1 = 188 I.C. 337=6 B.R. 653=12 R.P. 697=A.I. 
R. 1940 Pat. 204. 

-O. 20. Rr. 15 and 17— Scope — Powers of 

Court—Partnership — Dissolution — Accounts — 
Preliminary decree—Subsequent application for 
damages for breach of covenant by partner subse¬ 
quent to suit—Power of Court to deal with and 
to award damages—Inclusion in final account. 

A suit by one partner against another for 
damages for breach of a covenant of the partner¬ 
ship deed, brought before the dissolution, is liable 
to be defeated on the ground that a suit between 
partners should be a suit for general accounts in 
which the defaulting partner could be debited 
with any loss that might have been caused by his 
act. On the other hand a claim for damages for 
breach of covenant by a partner does not dis¬ 
appear when accounts are taken (upon a dissolu¬ 
tion or otherwise), though where the claim is 
advanced in the suit for (dissolution or) general 
accounts, it may be included in the decree under j 
“just allowances”. If the breach is subsequent 1 
to the institution of the suit for dissolution, and 
the claim is advanced while accounts are being 
taken under the preliminary decree, the aggriev¬ 
ed party get his dam iges or compensation, where 
the preliminary decree is in sufficiently wide 
terms, by an application in the proceedings lead¬ 
ing to the final decree. Where the preliminary 
decree passed in the suit is not an ordinary one in 
an ordinary partnership action with accounts in 
common form, but the Court has proceeded to 
pass it as if it had to settle all claims between the 
parties, and the decree is intended to settle all 
such claims between the parties, it cannot be said 
that the Court has no jurisdiction to award 
damages subsequent to the suit on application 
made to it in that behalf and to order the amount 
to be shown in the final account. ( Dhavle , /., on 
difference of opinion between Mahomed Noor and 
Manohar Lall , JJ.) Banwari Lal v. Sheikh 
Shukrullah. 19 Pat. 1=188 I.C. 337=6 B.R. 
653=12 R.P. 697=A.I.R. 1940 Pat. 204. 


DIGEST, 1936—1940 

C. P. CODE (1908), O. 20, R. 18. 

-O. 20, R. 16— Preliminary decree for 

accounts—Proceeding under , to obtain final decree 
; —Nature of. 

Under the Code of 1908, the proceedings under 
a preliminary decree for accounts to obtain a 
final decree for money are proceedings in the suit 
and are not proceedings in execution in the tech¬ 
nical sense of that word as used in the Code. (Sir 
George Rankin.) Vaishno Ditti v. Rameshri. 
64 I.A. 191 = 168 I.C. 427=41 C.W.N. 814=39 
P.L.R. 472 = 1937 A.L.J. 1000=46 L.W. 52= 
1937 A.L.R. 412=1937 O.L.R. 308=18 Lah. 
502=1937 O.W.N. 699=39 Bom. L R 787=31 
S.L.R. 367=1937 A.W.R. 1021=9 R.P.C. 295= 
18 Pat.L.T. 445=65 C.L.J. 387=1937 P.W.N. 
473=3 B.R. 503 = 1937 M W.N. 678=A.I.R. 
1937 P.C 163=(1937) 2 M L.J. 1 (P.C.). 

-O. 20, R. 16— Suit for accounts—Prelimi- 

nary decree if and when necessary. 

Although in O. 20, R. 16, C P. Code, the ex¬ 
pression “shall pass a preliminary decree” is 
used, there are two clear qualifications to it: (1) 
the rule says “where it is necessary . . . that 

an account should be taken” and (2) that the 
Court is to direct “such accounts to be taken as it 
thinks fit.” Accordingly, where it is not neces¬ 
sary, the Court need not pass a preliminary 
decree and the words “such account to be taken 
as it thinks fit” obviously mean that the Court 
need not order any account to be taken unless it 
thinks fit. No hard and fast rule can be drawn 
between cases which are simple where a prelimi¬ 
nary is unnecessary and cases which are compli¬ 
cated where a preliminary decree is necessary. 
(Stone, C.J. and Clarke, J.) Hukumchand v. 
Mohammadji. I.L.R. (1940) Nag. 569=1940 
N.L.J. 295=A.I R. 1940 Nag. 207. 

-O. 20, R. 16 —Suit by principal against 

agent for accounts—Decree in favour of defen¬ 
dant—Permissibility. 

In a suit for rendition of accounts brought by a 
principal against a commission agent, it is per¬ 
missible to a Court to pass a decree in favour of 
the defendant, if it turns out that a balance is due 
to him. (Collister and Bajpai, JJ.) Bhawani 
Sahai Selig Ram v. Chhajju Mal. 1937 A.L.J. 
115 = 1937 A.W.R. 16=168 I.C. 983=9 R.A. 693 
=1937 A L R. 433=A.I.R 1937 All. 276. 

-O. 20, R. 17—Scope—Effect of on Rr. 114 

to 120 of the Madras Civil Rules of Practice— 
Validity of latter rules. Sec Madras Civil Rules 
of Practice, Rr. 114 to 120. (1938) 1 M.L.J. 495 
(F.B ). 

-O. 20', R. 18— Partition decree—Essentials 

—Duty of Courts. 

O. 2*0, R. 18 enjoins the Court first to ascertain 
judicially who all the persons are who are inte- 
rested in the property to be partitioned ana then 
in its decree to declare who they are and also 
what their rights are. It goes to the whole root 
of the matter that at the outset the entire mte- 
rests in the property should be ascertained and 
fixed. Not only must the parties themselves to 
the partition suit take care that they bring before 
the Court all persons who are or may be interest¬ 
ed in what it is proposed to divide but the duty 
i lies upon the Court itself in matters such as these 
to see that it has before it every one whose pre¬ 
sence is necessary to enable it to make the decla- 
ration which it is required to make by O. 20» 
R. 18. The rights of the parties cannot bejudi- 
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cially determined in the absence of the persons 
interested to contest them. When O. 20, R. 18 
lays upon the Court the duty of declaring what 
the rights of the parties interested in the property 
are it means that there shall be a judicial decla¬ 
ration and not a mere ex parte declaration in the 
absence of some of the parties. ( Brawtd , J.) 
Noor Mahammad v. Zainul Abdin. 1940 A.W 
R. (H.C.) 375=A.I.R. 1940 All. 399. 

-;-0. 20 , R. 18— Revenue-paying property — 

Partition—How to be effected . 

The partition of revenue-paying properties is to 
be effected by the Collector or by his subordinate 
in accordance with S. 54 read with O. 20, R. 18, 
C. P. Code. It is only if the Collector is unable 
or declines to effect the partition, the Court will 
appoint a Commissioner to partition the same by 
metes and bounds. (R.C. Mitter and Akram , JJ.) 
Ranada Kishore Roy v. Swarnamoyee Debi. 
188 I.C. 761=12 R.C. 24=70 C.L.J. 355=44 C. 
W.N. 114=A.I.R. 1940 Cal. 33. 

-O. 20, R. 18 ( 1 )— Limitation—Partition of 

lands assessed to Government revenue—Order 
decreeing partition and directing Collector to 
carry out division and to put parties in possession 
—Application by parties to send papers to Collec¬ 
tor—If one in execution — Limitation. 

Where in a parition suit, an order is made 
decreeing partition of lands assessed to Govern¬ 
ment revenue and directing the parties to be put 
into possession and referring it to the Collector 
to carry out the partition, the duties of the Court 
are finished, and it is for the Collector to parti¬ 
tion the property and put the parties into posses¬ 
sion. The Court would send the papers to the 
Collector without being asked. But if as a mat¬ 
ter of practice the parties ask the Court to send 
the papers to the Collector in the form of an 
ordinary darkhast, that is not an application in 
execution at all, for there is nothing in a case of 
this sort for the Court to execute. Asking the 
Court to send the papers to the Collector is really 
asking the Judge to do a ministerial act. There 
is no article of the Limitation Act relating to an 
application of that sort, and Art. 182 of the Limi¬ 
tation Act does not apply to such an application. 

(Beaumont , CJ. and Wadia , J.) Jacinto v. Fer¬ 
nandez. 186 I.C. 119=12 R.B. 297=41 Bom.L. 
R. 921=A.I.R. 1939 Bom. 454. 

-O. 20, R. 19 —Lease of supply of water — 

Expenses connected with repairs of embankments 
— Lessee's right to set-off against arrears of rent. 

Where under a lease of a supply of water the 
lessor is bound to carry out the usual repairs of 
the embankments which resulted in such supply, 
the lessee, in a suit for arrears of rent against 
him, is entitled to claim a set-off on account of 
the expenses connected with the repairs which he 
had to do. Such a claim is admissible within the 
provisions of O. 20. R. 19, and it is not necessary 
for a set-off that it should be limited to O. 8, R. 6. 

(Bennet and Smith , JJ.) Kamal Devi v. Khuda- 
dad. 163 I.C. 872=9 R.A. 94=1936 R.D. 254= 
1936 A.L.J. 625=1936 A.W.R. 533=A.I.R. 1936 
All 522. 

---O. 20, R. 19 (3) —Set-off—Legal set-off 

and equitable set-off—Set-off and counter-claim 
—Distinction. See C. P. Code, O. 8, R. 6. A.I.R. 

1936 Cal. 277. ^ „ 

-O. 21—Applicability—Execution of—Re¬ 
venue Court decree under Agra Tenancy Act— 


C.P. CODE (1908), 0.21, R. 2. 


Procedure—U. P. Revenue Manual, Ch. 40. See 
UP. Code, Ss. 68 , 69, 70, 71 and 72. 1936 R.D. 

See also 1937 R.D. 37. 

- 21 —Applicability—Order for costs by 

Registrar under S. 75 (4), Registration Act- 
Execution— Procedure See Registration Act 
S. 75 (4). (1937) 1 M.L.J. 635. 

— O. 21 — Attachment — Formalities. 


O. 21, C. P. Code, is a very formal matter, and 
no property can be declared to be attached until 
all the formalities prescribed by the Code and the 
rules are complied with. ( Mockett , J .) Balu- 
sami v. Official Assignee of Madras. 189 I C. 
406=1939 MJV.N. 573=A.I.R. 1939 Mad. 811. 

' O. 21, R 1 Applicability—Compromise of 
claim proceedings -Agreement to receive in instal¬ 
ments—In default of payment on due dates , whole 
amount to be paid—Default on due date, a holiday 
—Tender into Court next day—Right to apply for 
full amount , if arises. 

The agreement between parties was that the 
amount due should be paid in instalments, and if 
there was any default in such payment, the whole 
of the amount is to become payable. In such a 
case where the due date fell on a holiday and the 
instalment was not paid, it could not be deposited 
in Court on the next working day relying upon 
O. 21, R. 1, C. P. Code, for where two alternatives 
are provided one cannot be chosen in such a man¬ 
ner as to prejudice the rights of the other party. 
One could not commit a default and thereby 
extend the time in derogation of the terms settled 
between the parties. In such a case the entire 
amount becomes payable. ( Bennet , Ag.C.J. and 
Ganga Nath , J.) Roshan Lal v. Ganpat Lal. 
I.L.R. (1938) All. 337=174 I.C. 986=10 R.A. 
641=1938 A.L.R. 365=1938 A.L J. 121 = 1938 A. 
W.R. (H.C.) 93=A,I.R. 1938 All. 199. 

--O. 21, Rr. 1 (1) (a) and 2— Joint decree- 

holders—Payment to one and admission of satis¬ 
faction by him—If binds the rest. 

Payment of the decree amount to one of several 
decree-holders and admission of satisfaction by 
him will not bind the others in the absence of evi¬ 
dence to prove that he received it on behalf of all. 

( Norman , I.C.S.) Muhammad Aziz Ullah v. 
Abdullah. 1936 A.M.L.J. 32. 

-O. 21, R. 1 — Payment into Court—Decree- 

holder if entitled to interest up-to-date of notice 
of payment. 

Where a decree awards interest till date of pay¬ 
ment and the judgment-debtor pays the decree 
amount into Court,interest ceases to run from that 
date and the decree-holder cannot claim interest 
up to the date of the notice to him under O. 21, 
R. 1 (2), C. P. Code. ( Stone , C. J. and Bose , /.) 
Seth Laxminarayan v. Seth Ghasiram. 183 
I.C. 256=1939 N.L.J. 211=A.I.R. 1939 Nag. 
191. 

-*0. 21, R. 2—Adjustment—Acceptance of 


mere agreement. 

A decree can be adjusted or satisfied by the 
making of an agreement between the decree- 
holder and the judgment-debtor. An obvious in¬ 
stance is the taking of a negotiable instrument 
which is nothing but a particular form of promise. 
The decree-holder may accept and the parties may 
have recorded in lieu of the performance of the 
terms of the decree an agreement to perform 
something else. In that case it is the new agree- 
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inent itself which has been accepted and which is 
recorded and not ihe performance or terms of the 
agreement. The latter would be substituting a 
new decree. (Ameer Ali, J.) Surput Singh v. 
Maharaj Bahadur Singh. 172 I C. 282=10 R. 
C. 356=42 C.W.N. 519=A.I.R. 1936 Cal. 222. 

-0.21, R. 2— Adjustment—Adjustment of 

decree pending appeal—Adjustment not certified — 
Court, if debarred from recognising the adjust¬ 
ment. 

When there is an executable decree and an ad¬ 
justment of that decree, O. 21, R. 2 requires that 
adjustment to be certified, quite regardless of 
whether there is or is not an appeal pending 
against that decree ; for, the fact that an appeal is 
pending does not prevent the lower Court’s decree 
from being executed, and if any adjustment is 
come to after the decree and before the decision 
of the appeal and is not certified or recorded as 
required under O. 21, R. 2, the Court is debarred 
by sub-R. 3 from recognizing such an adjustment. 
(Wadsworth, J.) Krishnamachari v. Appala- 
charyulu. 161 I.c. 751=8 R M. 865=1936 M. 
W.N. 123=43 L.W. 601=A.I.R. 1936 Mad. 494. 


O. 21, R. 2— Adjustment—Certification 


Presumption as to—Burden of proving non-certi¬ 
fication 

An adjustment of a decree must be presumed to 
have been duly certified, regard being had to the 
cardinal rule of evidence that all things are pre¬ 
sumed to have been rightly done ; and until the 
contrary is proved the burden of proving that an 
adjustment has not been duly certified is on the 
party who says that it has not been so certified. 
(Stone, C.J. and Niyogi, J.) Raghoji v. Vithoba. 
169 I.C. 110=9 R.N. 302=19 N.L.J. 175=A.I.R. 
1937 Nag. 217. 

O. 21, R. 2— Adjustment—Compromise 
under which judgment-debtor makes over certain 
decrees to decree-holder in partial adjustment of 
claim and agrees to pay balance in instalments — 
Compromise, if adjustment. 

Where a compromise states that certain decrees 
which are the property of the judgment-debtor 
had been made over to the decree-holder in partial 
adjustment of his claim and that the balance 
would be paid by means of instalments, the com¬ 
promise amounts to an adjustment. The provi¬ 
sion regarding instalments does not amount to 
substitution of a new decree for the old decree. 
(Abdul Rashid, J.) Daru Mal v. Todar. 181 I. 
C. 243=11 R.L. 796=40 P.L.R. 264=A.I.R. 1938 
Lah. 602. 

O. 21, R. 2— Adjustment—Conditions of 
validity Actual payment—If necessary. 

It is not necessary that there should be an actual 
payment in order to constitute a valid adjustment 
withm the meaning of O. 21, R. 2, C. P. Code. 
(Broomfield and Wadia, JJ.) Shankar Atmaram 
v. Keshav Govind. 60 Bom. 729=164 I C. 9= 

9 R.B. 70=38 Bom.L.R. 505=A.I.R. 1936 Bom. 
277. 


*7 -O- 21, R. 2— Adjustment—Contract that 

judgment-debtor will do something in future. 

A promise to do something in future is legal 
consideration, and if the decree-holder chooses to 
accept such a promise by the judgment-debtor 
there is nothing in law to prevent him from doing 
so * anc ^ such a promise by the judgment-debtor 
and acceptance thereof by the decree-holder is a 
legal adjustment of the decree. Thus if A holds 


a decree against B and B offers to transfer certain 
property to A, and A accepts that promise to 
transfer in whole or part satisfaction of his decree 
that is a binding contract which constitutes an ad- 
justment of the decree in whole or in part and can 
be pleaded by B in bar of execution. But if A, as 
is usually the case, agrees to accept the transfer 
of the property in whole or part satisfaction of 
his decree, at that stage there is no concluded 
agreement between the parties, but A has really 
made a counter-offer which can be accepted by B 
only by performance, i.c., by the actual transfer of 
the property. In this latter case there is no ad¬ 
justment until the property has been actually 
transferred, ( Roberts , C.J., Dunkley and Braund f 
JJ.) Arunachalam Chf.ttyar v. V.M.R P. Firm. 
1938 Rang L.R. 385=175 I.C. 498=10 R.R. 500* 
=A.I.R. 1938 Rang. 202 (F.B). 

-O. 21, R. 2— Adjustment — Execution — Re¬ 
ference to arbitration — Award—Validity —Power 
of Court to give Permission for reference and file 
award in execution — Sch.II. 

There is no illegality in adopting the procedure 
provided by Sell. II, C. P. Code, to execution pro¬ 
ceedings, if those proceedings are regarded merely 
as a means to the adjustment of the decree. It is 
open to the parties to adjust their differences 
under O. 21, R. 2, C. P. Code, in execution pro¬ 
ceedings and it is perfectly competent to the exe¬ 
cuting Court to give permission to the parties to 
refer their disputes to arbitration. The award 
would be valid and the result of the award would 
be only an adjustment of the original decree, and 
not the passing of a new decree which the executing 
Court cannot do. The order of the Court directing 
the award to be filed and a decree to be drawn up 
accordingly is a sufficient record of the adjust¬ 
ment. (Broomfield and Macklin, JJ.) Zumaklai. 
Motiram v. Fulchand Tarachand. 42 Bom.L.R. 
867. 

-O. 21, R. 2—“Adjustment”—Executory 

agreement—If can be “adjustment”—Agreement 
varying time or manner of enforcement of decree 
—Enforceability in execution—Agreement totally 
adjusting decree and extinguishing decree im¬ 
mediately—Effect of—Right to execute original 
decree. See C. P. Code, S. 47 and O. 21, K. 2. 
I.L.R. (1939) Kar. 725. 

- 0.21, R. 2— Adjustment—Executory con¬ 
tract . 

An executory contract may form the subject of 
an adjustment. But where a compromise does 
not completely extinguish the rights of the plain¬ 
tiff under the preliminary decree, but provides for 
their revival in cases of default, such a compro¬ 
mise is not an adjustment. (Baguley and Mosely , 
JJ.) V.N.A. Firm v. Bank of Chettinad, Ltd. 179- 
I.C. 875=11 R.R. 351=A.I.R. 1938 Rang. 353. 

-O. 21, R. 2 and S.Al— Adjustment—Execu¬ 
tory contract—Compromise not an adjustment — 
Remedy of decree-holder—Execution or separate 
suit. 

An executor}' contract is not an adjustment 
within the meaning of O. 21, R. 2, C. P. Code, and 
cannot be pleaded as a bar in execution.. A com¬ 
promise which is not an adjustment within the 

meaning of O. 21, R. 2, C. P. Code, clearly does 
not extinguish the original decree, since it can be 
executed in spite of the compromise. Hence a 
separate suit on the compromise is barred by 
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S. 47, C. P. Code. ( Norman , I.C.S.) Gopi v. 
Ratan^Lal. ^1939 A.M.L.J. 21. _ 

O. 21, R. 2 — Adjustment—Executory con¬ 
tract—If enough. 

A decree can be lawfully adjusted by a contract. 
It is not necessary that there must be a completed 
transaction. It is enough if the decree-holder 
enters into a fresh contract with the judgment - 
debtors for the satisfaction of the decree and if 
the contract is lawfully enforcible even though 
executory, it might operate as an adjustment of 
the decree. Distinction must be made, however, 
between a case where the decree-holder accepts 
as an immediate satisfaction or adjustment of the 
decree a promise of the judgment-debtors to do 
something in future and the case where the 
agreement is to accept a decree as adjusted or 
satisfied only if the thing promised is actually 
done at a future date. ( Mukherjea , /.) Serajul 
Haque v. Noabali Meah. 42 C.W.N. 313. 

--O. 21 , R. 2 — "Adjustment**—Meaning and 

effect of. 

Adjustment of a decree within the meaning of 
O. 21, R. 2, C- P. Code, means the extinguishing 
of a decree by satisfaction out of Court. It is to 
all intents and purposes executed and no question 
of the execution of the adjusted decree is possi¬ 
ble. The wording of O. 21, R. 2, C. P. Code, 
implies a finality which excludes any future ap¬ 
plication in execution to the Court. A decree 
can be adjusted within the meaning of R. 2 of 
O. 21, C. P. Code, only by an executed agreement 
and not by an executory agreement. It is not an 
adjustment of a decree within the meaning of R. 2 
for one decree requiring execution by the Court 
to be substituted by agreement of the parties for 
the decree of the Court, for, if this principle 
were accepted, the Court might be called upon to 
execute not the decree it passed, but a hundred 
decrees, not one of which it passed or which any 
other Court passed, but which the parties choose 
to substitute by mutual agreement for the decree 
of the Court. Hence where by a subsequent 
agreement the decree is varied, the substituted 
decree cannot be executed. ( Davis , J.C. and Lobo, 
A.J.C .) Ramibai Jethmal v. Rewachand San- 
TOKRAM. 171 I.C. 477=10 R.S. 107=31 S.L.R. 
491=A.I.R. 1937 Sind 229. 

-O. 21 , R. 2 — Adjustment—Statement by 

decree-holder that understanding has been arrived 
at which judgment-debtor and that time has been 
given to complete it—If amounts to. 

Where on the statement of the decree-holder's 
agent that an understanding had been arrived at 
with the judgment-debtor and at his request he 
was being allowed to complete it and that in case 
of non-completion of the understanding proper 
application for further proceedings would be 
presented, the executing Court adjourned the case 
s to a certain date and on that date consigned the 
proceedings to the record room. 

Held , that the alleged adjustment was merely 
an inchoate agreement; and adjustment was 
under consideration and was to be made on the 
fulfilment of certain conditions; and that it was 
not an adjustment actually made and completed, 
based on a future promise; and it did not there¬ 
fore, come within the purview of O. 21, R. 2, C.P. 
Code. ( Addison and Din Mahomed, JJ.) Bharat 
National Bank, Ltd. v. Bhagwan Singh. I.L. 

R. (1938) Lah. 470. 
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. O- 21 , R. 2 —Adjustment—Validity—Ad¬ 
justment before sale—Application to be recorded 
after sale. C. P. Code, O. 21, Rr. 92 and 2. 
41 P.L.R. 220. 

" :—O- 21, R- 2— ‘‘Agreement** — Arrangement 
by judgment-debtor with decree-holder providing 
for satisfaction of decree in different mode from 
that in decree. 

An act of the parties agreeing to vary the 
decree is not an adjustment of the decree; but an 
agreement made by a judgment-debtor with a 
decree-holder providing for the satisfaction of a 
decree which differs from the one mentioned in 
the decree itself is not a variation of the decree 
directing payment of money, but is merely an 
adjustment to the satisfaction of the decree- 
holder as contemplated by O. 21 , R. 2 ( 1 ). ( Guha 
and Bartley, JJ.) Kurani Debya v. Togamaya 
Debya. 167 I.C. 285=9 R.C. 680=66 C.L.J. 21 
=A.I.R. 1936 Cal. 518. 


-O. 21, R. 2—Agreement—Contract by judg¬ 
ment-debtor to assign property to decree-holder 
m future—If amounts to adjustment. 

There is no reason why a decree should not be 
adjusted or extinguished by a new contract in 
which the judgment-debtor agrees to do some¬ 
thing in future. A contract under which it is 
agreed that the judgment-debtor should for a 
certain sum of money assign a certain property to 
the decree-holder is an adjustment coming under 
21» R. 2, C. P. Code. ( Courtney-Terrell, C.J, 
aiid Saunders , /.) Satyabadi Sahu v. Mani 
Sa H u . 15 Pat. 390=165 I.C. 940=18 P.L.T. 
110=3 B.R. 106=9 R.P. 236=A.I.R. 1936 Pat. 

ol9. 

“ ~0. 21, R. 2 — Agreement — Decree-holder 

Promising to . cancel decree if judgment-debtor 
does something in future—If amounts to. 

Where in execution of a decree for money the 
decree-holder agrees that if the judgment-debtor 
transfers some land and pays a certain sum of 
money to him, the decree would be regarded as 
fully adjusted but the judgment-debtor, neither 
transfers the land nor prays the sum agreed upon., 
it cannot be said that there has been an ad¬ 
justment of the decree. The alleged adjustment* 
if sought to be proved, is not an adjustment at all 
within the meaning of O. 21, R. 2. It is nothing 
more than a promise to cancel the decree if the 
judgment-debtor shall have done something in 
^ j ^ ur ^’ A.I.R. 1933 Mad. 28, Appl. ( Baguley 
and Mosely, JJ.) S. T. R. M. Chettyar Firm v. 

£ ndat hal. 164 I.C. 106=9 R.R. 58=A.I.R. 1936 
Rang. 289. 

~ O. 21, R. 2 “ Agreement**—Oral agreement 

between decree-holder and judgment-debtor that 
former will accept some acres of land in satisfac¬ 
tion of decree—If adjustment. 

O* 21* R- 2 contemplates an adjustment which is^ 
capable of execution and which extinguishes the 
decree. There was an oral agreement between 
the decree-holder and the judgment-debtor that 
the former shall accept some acres of land in 
satisfaction of the decree. 

Held, that the oral agreement was not capable 
of being enforced or executed and hence could 
not constitute an adjustment within the meaning 
of O. 21, R. 2. ( Haveliwala and Lobo, A.J.Cs .) 

Udharam Baharmal v. Murari Lal. 167 I C 
417=9 R.S. 182=30 S.L.R. 249=A.I.R. 193 & 
Sind 191. 
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-O. 21, R. 2— Agreement — Substitution of 

fresh contract in place of decree. 

The parties to a decree are competent to subs¬ 
titute a fresh contract for the decree, and when 
such a contract comes into existence it is open to 
the judgment-debtor to apply under O. 21, R. 2, 
C. P. Code, to record the adjustment. But an 
agreement that at some future time on delivery 
of property the decree would be considered satis¬ 
fied cannot amount to an “adjustment" of the 
decree as contemplated by 0 21, R 2. {Weston.) 
Mala v. Awana. 1935 A.M.L.J. 97. 

-0.21, R. 2— Agreement between parties 

superseding decree, recorded as adjustment—New 
agreement so recorded—If capable of execution. 

The main principle is that a decree once mide 
cannot be varied ; so where a decree has been 
made, and a subsequent agreement between the 
parties superseding the original decree is recorded 
as adjustment, the new agreement is not prima 
facie capable of execution because, if it is made 
capable of execution, it would automatically vary 
the decree. The same principle applies even 
where the decree-holder has accepted in batisfac- 
tion an agreement which itself contains a condi¬ 
tion or term that the subsequent agreement shall 
be capable of execution. Logically, if the effect 
of a subsequent agreement containing such a 
clause is, as it must be, to vary the old decree, it 
is not the proper subject matter of an application 
to record an adjustment because it produces in 
effect what the law precludes. Put otherwise, 
the agreement is capable of being recorded as an 
adjustment but incapable of being the subject 
matter of execution. It is an agreement merely. 
(Ameer AH, J .) Surput Singh v. Maharaj 
Bahadur Singh. 172 I.C. 282=10 R.C. 356=42 
C.W.N. 519=A.I.R. 1937 Cal. 222. 

-O. 21, R, 2 —Agreement relating to time and 

manner of enforcement of decree—If can be 
recorded. 

An agreement intended to gover n the liability 
of the debtor under the decree and to have effect 
upon the time and manner of its enforcement is a 
matter to be dealt with under S. 47, C. P. Code, 
and cannot be properly recorded by the Court. 43 
C.W.N. 501 (P.C.), Rel. on. (Mitter and Ran, 
JJ.) Pattu Kumari u. Nirmal Kumar. 185 I. 
C. 691 = 12 R.C. 392=70 C.L J. 5=43 C.W.N. 
907=A I.R. 1939 Cal. 569. 

--O. 21, R. 2 —Agreement that decree should 

be executed in certain way—Agreement recorded 
in Court—Objection by third party to execution 
in such way — Permissibility. 

When the parties have agreed that a decree 
should be executed certain way and that agree¬ 
ment has been recorded in Court, it is not permis¬ 
sible for a third party to object to execution in 
the way the parties to the suit have chosen. 
(Panckridge, J ) Mannalal Srimal v. Nf.hal- 
chand Samsukha. 41 C.W.N. 1133. 

-O. 21, R. 2— Applicability—Decree for pos¬ 
session. 

The words “the decree" in O. 21, R. 2, surely 
mean ‘a decree of any kind' and would include a 
decree for possession of a house. No adjust¬ 
ment of such decree can be recognised by the 
Court unless it is certified and no application for 
certification can be made except within 90 days 
(Jai Lai , J.) Shadi v Ram Ditta. 165 I.C. 35. 
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Cl) =9 R.L. 246=39 P.L.R. 6=A.I.R. 1936 Lah. 
842. 

-O. 21, R. 2—Applicability — Execution by 

attachment of decrees in favour of judgment- 
debtor—Realisation—If a payment out of Court. 

Where a decree-holder applied for execution 
by attachment of certain decrees in favour of his 
judgment-debtor and in pursuance of an order of 
Court proceeded to realise the amounts due in 
respect of the attached decrees, the payments 
made by the judgment-debtor under the attached 
decrees, are to be deemed to have been made in 
Court and not outside Court. Hence 0.21, R. 2 
has no application to cases of such payments. 
(Rachhpal Singh and Ismail, I J.) Thomas Skin¬ 
ner v. Ram Rachpal. I.L.R. (1938) All. 294= 
174 I.C. 439=1938 A.L.R. 276=10 R.A. 572= 
1938 A.L.J. 59=1938 A.W.R. (H.C.) 80=A.I.R. 
1938 All. 141. 

-O. 21, R. 2— Applicability — Payment prior 

to decree—If can be pleaded. 

O. 21, R. 2, C. P. Code, applies only where 
money payable under a decree is paid out of 
Court. But where money is paid at a time when 
there was no decree in existence, O. 21, R. 2 can¬ 
not apply. ( Pollock, J.) Bhaskar Dattatraya 
v. Nilkanth Dattatraya. 177 I.C. 673=11 R. 
N. 159=1938 N.L.J. 148==A.I.R. 1938 Nag. 
265. 

-O. 21, R. 2—(Patna Amendment)— Appli¬ 
cability—Pending execution. 

O. 21, R. 2 refers to the stage when there is no 
execution case pending and when the judgment- 
debtor comes to notify to the Court an adjust¬ 
ment outside the Court. The rule therefore does 
not apply when an execution case is pending. 
(Mohamad Noor, J.) Surajmal v. Manbodh 
Bhagad Lall Chand Ram. 4 B.R. 501=174 I.C. 
1007=10 R.A. 563=A.I.R. 1938 Pat. 204. 

-O. 21, R. 2— Applicability — Preliminary 

decree under O. 34, R. 4. 

A preliminary decree passed in a mortgage suit 
for sale under O. 34, R. 4, C. P. Code, not being 
executable the provisions of O. 21, R. 2, C. P. 
Code, do not apply. (Bhide, /.) Raja Ram v. 
Allahaiiad Bank, Ltd. I.L.R. (1939) Lah. 313 
=185 I.C. 75=12 R.L. 263 (2)=41 P.L.R. 26= 
A.I.R. 1939 Lah. 79. 

-O. 21, R. 2—Certification—Decree under 

execution by Collector—Certification of adjust¬ 
ment— Jurisdiction—Collector’s powers. See C. 

P. Code, S. 68 and O. 21, R. 2. 19 N.L.J. 175. 

——O. 21, R. 2— Certification — Forum—Decree 
transferred to another Court for execution . 

When a decree has been transferred for execu¬ 
tion and execution has been taken out in the 
transferee Court, the judgment-debtor can make 
an application to that Court for the certification 
of a satisfaction of the decree and such transferee 
Court has jurisdiction to record the satisfaction* 
if it finds after due enquiry that the satisfaction 
has been made. Certification of adjustment is 
governed by O. 21, R. 2. In construin g the expres¬ 
sion 'the Court’ occurring in sub-R. (2) of R. 2 
of O. 21, reference must be made to sub-R. H) of 
the same rule, and sub-R. (1) says that the Court 
is the Court whose duty it is to execute the 
decree. (Roberts, C*./. and Dunkley,JA 
dish Mishra v. Saw Eu Hoke. 1940 Rang.L.K. 
3 56=A I.R. 1940 Rang. 236. 
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-O. 21, R. 2— Certification—Statement of 

decree-holder in reply to judgment-debtor's appli¬ 
cation under O. 21, R. 2 (2)—// amounts to certi¬ 
fication. 

Where a judgment-debtor applies under 0.21, 
R. 2 (2) for recording of certain payments and 
the decree holder in reply files a statement that 
certain sums of money were received but that 
they were paid on account of interest, not allowed 
by the decree, but agreed to be paid in conse¬ 
quence of a separate agreement entered into after 
the passing of the decree, it cannot be an admis¬ 
sion that the payments were in satisfaction of the 
money due under the decree and cannot therefore 
amount to a certification. ( Verma , /.) Abid 
Husain v. Kunj Uehari Lal. 184 I.C. 668= 
12 R A. 269=1939 A.W.R. (H.C.) 635=A.I. 
R. 1939 All. 581. 

-^"O. 21, R. 2 —Compromise after decree — Re¬ 
cording of—If barred. 

Where an alleged compromise was admittedly 
subsequent to the passing of a final decree in a 
suit, and it was filed under O. 23, R. 3, C. P. Code, 
to be recorded and the application was rejected, 
it was held that there was no bar in Jaw to the 
recording of that compromise under O. 21, R. 2, 
C. P. Code. (Bennet and Verma, JJ.) Gaya 
Prashad v. Ram Charan. I.L.R. (1940) All. 
190=187 I.C. 805 =12 R.A. 569=1940 AW 
R. (H.C.) 105=1940 A.L.J. 88=A.I.R. 1940 All. 
184. 

-O. 21, R. 2—Decree-holder—If includes 

attaching decree-holder—Holder of attaching 
decree—If competent to certify satisfaction of 
attached decree. See C. P. Code, O. 21, R. 53 (3). 
51 L.W. 148=(1940) 1 M.L.J. 292. 

--O. 21, R. 2— Joint decree-holders — Receipt 

of payment and certification of satisfaction by one 
only — Competency. 

One of several decree-holders cannot, by recei¬ 
ving payment of the decretal amount out of 
Court, certify satisfaction of the entire decree, if 
he is not authorised by his co-decree-holders to 
do so. (R. C. Mitter , /.) Arshedali Sheik v. 
Meictauddin Sheikh. 62 C.L.J. 560. 

-O. 21, R. 2 —Jurisdiction to record satis¬ 
faction—Power of executing Court to record 
satisfaction of decree outside its jurisdiction. 

An executing Court has no power to record 
satisfaction of a decree over which it has no 
jurisdiction and a report to the executing Court 
of satisfaction of some decree pending before 
another Court is of no effect. (Wadsworth, J.) 
Ahamad Ibrahim Rowther v. Allapichai Row- 
ther. 51 L.W. 148=1940 M.W.N. 505=A.I.R. 
1940 Mad. 534 =(1949) } M.L.J. 292. 

-O. 21, R. 2—Limitation—Application by 

one judgment-debtor to certify payment by an¬ 
other—Limitation—Execution sale of properties 
of one judgment-debtor—Application to set aside 
on ground of satisfaction of decree by uncertified 
payment by co-judgment-debtor—Maintainability 
after 90 days—S. 47—If applicable. See C. P. 
Code, S. 47 and O. 21, R. 2. 17 Pat.L.T. 195. 

-O. 21, R. 2— Limitation — Certification by 

decree-holder—Right of judgment-debtor to have 
satisfaction recorded. 

There is no limitation for a decree-holder to 
certify payments received by him under the 
decree, and if the decree-holder has really 
certified at one stage, the judgment-debtor is : 
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entitled to take advantage of it and request the 
Court to record satisfaction to that extent 
{Somayya, J .) Muthukrishna Rata v. Vis- 
walinga Kadavarayar. 1940 M.W.N. 547 

~ O. 21, R. 2 Payment or adjustment — In¬ 
quiry as to, if contemplated. 

. O. 21, R. 2, C. P. Code, does contemplate and 
inquiry into an alleged payment or adjustment by 
the Court to which an application is made under 
that provision and that Court is bound to hold 
such inquiry. (Zia-ul-Hasan and Vorke. TJ) 

Baijnath v. Bjshwanath. 189 I.C. 271=1940 
O.W.N. 629 = 1940 O.L.R. 426 = 1940 OA 499 
=1940 A.W.R. (C.C.) 257. 

77CC7°‘ A 21 » 2 and Limitation Act (IX of 
1908), Art. 174 — Payment of decree amount — 
Decree-holder applying to record satisfaction of 
decree—Absence at the time of enquiry—Dismis¬ 
sal of application—Subsequent application by 
judgment-debtor to enter satisfaction—Dismissal 
of it as being time-barred—If sustainable—Pro¬ 
per procedure. 

A decree-holder was alleged to have received 
the decree amount. Within 30 days of the alleged 
payment he himself applied to record satisfaction 
ot the decree. A third party who had attached 
tne decree raised objection and an enquiry was 
held in that connection. Then the decree-holder 
denied the payment but was absent from the en¬ 
quiry and his vakil reported no instructions. The 
Court struck^off the decree-holder’s petition but 
reserved the judgment-debtor’s right to claim full 
satisfaction in proper proceedings. The judg- 
ment-debtor accordingiy applied for satisfaction 
of the decree being recorded. The lower Court 
dismissed the application as being time-barred. 

Held, on revision, that the application if treated 
as an independent application was not saved by 
5 or *>• 14 of the Limitation Act; but the lower 
Court was not justified in striking off the appli¬ 
cation of the decree-holder. At any rate at the 
later stage, the Court ought to have proceeded 
with the original application of the decree-holder 
treating the application of the judgment-debtor 
only as an application to continue the former 

proceeding (1918) 35 M.L.J. 253, Foil. ( Varada- 
chanar, /.) Kailasa Padiachi v. Duraippa 
Kachirayar. 180 I.C. 437=11 R M 70S—48 T 

W. 916=1938 M.W.N. 1245=AI.R.' 1939 Mad 
163 =(1938) 2 M.L.J. 936. ** 


9- R. 2—Predecretal agreement-—Mort¬ 

gage suit—Agreement between preliminary and 

final decree—If could be pleaded in bar o f execu- 
tion. 

Where an unregistered agreement was alleged 
to have been executed by the decree-holder after 
, e P as . sn ?& °f the preliminary decree and before 
the nnal decree whereby he agreed not to execute 
the decree against some of the items of the hy- 
potheca, it was held that there was nothing in the 
above agreement which showed that it was inten¬ 
ded to attack the decree sought to be executed, 
for it could not be said that it was intended to 
attack the final decree which had not yet been 
passed. Any agreement which merely relates to 
the execution or the decree and does not attack 
decree itself could be p T eaded in bar of execution. 

(Pandrang Row and Abdur Rahman , JJ.) m ee> 1 
NAKSHISUNDARAM AyYAR V. SwAMINATH\ Tvpr 

I.L.R. (1938) Mad. 451=1938 M.W.N. 193=174 
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I.C. 681 = 10 R.M. 737=48 L.W. 448=A.I.R. 
1938 Mad. 456=(1938) 2 M.L.J. 404. 

-O. 21, R. 2— Power of Court—Certification 

by decree-holder—Enquiry by Court as to actual 
amount of payment—Jurisdiction to hold. 

Although there is no specific provision in the 
Code in that behalf, when a decree-holder certifies 
part satisfaction and the materials put before the 
Court by the decree-holder are such as to put the 
Court on notice that there was a dispute between 
the parties as to whether the amount certified was 
less than the amount which had been actually 
paid, it is quite competent for the Court to give 
notice to the judgment-debtor and enter into 
an enquiry as to whether more has been paid than 
that which the decree-holder certifies. ( Wads- 
worth , /.) Veeraragaviah v. Venkata Laksem- 
ayya, 164 I.C. 434 (1>=9 R.M. 123=1936 M. 
W.N. 140=A.I R. 1936 Mad. 468.- 

-O. 21. Rr. 2 and 16 —Proceeding under 

R. 16— Judgment-debtor if can plead uncertified 
adjustment—Relation between parties to adjust¬ 
ment not that of decree-holder and judgment- 
debtor—Eff ect of. 

In a proceeding on notice under O. 21, R. 16, C. 
P. Code, the judgment debtor cannot plead an 
uncertified adjustment for the purpose of showing 
that the decree having been satisfied before its 
assignment, the assignee got nothing by the as¬ 
signment, there being then nothing to assign. The 
fact that at the time of the adjustment the rela¬ 
tions between the parties to it was not that of 
decree-holder and judgment-debtor does not 
make the provisions of O 21, R. 2 inapplicable. 
(Guha and Bartley, JJ.) Shahepan Ribi v. Mir 
Ali. 10 R.C. 17=169 I.C. 602=40 C.W N. 301 
=62 C.L.J 316=A I.R. 1937 Cal. 31. 

-O. 21, R. 2— Adjustment betiveen judg¬ 
ment-debtor and third party—If can be recognised 
—Plea that decree-holder is some one other than 
the one named in the decree as such—If open to 
judgment-debtor. 

It is not open to a judgment-debtor in execu¬ 
tion proceedings to assert that the real holder of 
the decree is some one other than the person 
named as the decree-holder in the decree, unless 
there has been an assignment or devolution by 
process of law ; and under O. 21, R. 2, C. P. Code, 
he can only claim entry of satisfaction of the 
decree when payment has been made cither to the 
decree-holder or to some other person definitely 
held out by the decree-holder as his agent for the 
purpose of payment. 

Rowland , J. —An adjustment to which the 
decree-holder is not a party cannot be recognised 
by the executing Court. O. 21, R. 2 does not 
recognise any payment or adjustment to the 
satisfaction of some third party. (James and 
Rowland , JJ.) Ranbahadur Singh v. Awaph- 
behari Prasad Singh. 18 Pat. 318=11 R.P. 575 
= 181 I. C. 184=21 Pat. L.T. 138=5 B R. 537= 
A.I.R. 1939 Pat. 411. 

-O. 21, R. 2— Scope—Certification of adjust¬ 
ment—Effect of—Refusal of Court to record 
adjustment—If justifies decree-holder in execut¬ 
ing decree. 

Once the decree-holder has certified the fact 
of an adjustment, an error of the Court in 
refusing or neglecting to record the same cannot 
be held to prejudice the parties. Where both 
the decree-holder and the judgment-debtor certi- 
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fied to the Court an adjustment of the decree by 
a joint application, but the Court refused to- 
record the compromise and the decree-holder 
thereupon sold the property obtained under the 
compromise and proceeded to realize the balance 
of the decretal amount. 

Held, the decree-holder could not under the 
circumstances proceed to execute the decree. 

( Roberts , C. J. and Leach, J.) Swaminatha 
Padiachi v. Sambasivam Papiachi. 174 I.C. 18 
=10 R R. 383=A.I.R. 1937 Rang. 507. 

-O. 21, R. 2 - Scope—Certification by decree- 

holder—Form of and limitation for—Certification 
in execution application — Sufficiency. 

There is no limit of time within which and no 
particular form in which the decree-holder is 
required to certify a payment or adjustment 
under O. 21, R. 2, C. P Code. He may do so at: 
any time, and if an execution application is made 
within three years from the date of the payment 
or adjustment, he may certify the same even in 
his application for execution. That will be a. 
valid certification by him and the executing Court 
should record the payment so certified. (Fazl 
Ali and Manohar Lall, JJ.) Sonya Bisoi v. An- 
anpa I’adhano. 6 Cut.L.T. 7=21 P.L.T. 650. 

-O. 21, R. 2— Scope — Certification—What 

amounts to—Form of—Admission by decree- 
holder to executing Court of receipt of payment 
— Effect—Right to execute for that sum over 
again. 

A decree-holder who admits to the executing 
Court that he has received a payment cannot be 
allowed by that Court to execute his decree for 
the same amount over again. If the payment is 
brought by the decree-holder to the notice of the 
executing Court, that is enough to constitute 
certification and would satisfy the requirements 
of O. 21, R. 2, C. P. Code. It does not matter 
under what circumstances the payment is brought 
to the notice of the Court by the decree-holder. 
If it is brought to the notice of the Court that is 
sufficient to prevent him from executing over 
again for the sum that be admits having received 
and he cannot contend that is an uncertified pay¬ 
ment. (Beasley, C J. and Horivill, J.) Bapanna 
v. Vengayya. '45 L.W. 291 = 1937 M.W.N. 529 
= 171 I C. 581 = 10 R.M 369=A.I.R. 1937 Mad. 
511 = (1937) 1 M.L.J. 296. 

-O. 21, R. 2— Scope—Decree for specified 

amount against two persons and for costs against 
them and another—Receipt by decree holder of 
amounts by way of rateable distribution amount¬ 
ing to half of decree-amount— Appropriation — 
Right of decree-holder to adjust towards decree- 
amount proper excluding costs—Liability in re¬ 
spect of costs—If reduced pro tanto. 

A decree awarded to the decree-holder a cer¬ 
tain sum payable by defendants 1 and 2, and also 
a further sum by way of cost payable by defen¬ 
dant 3 as well as by defendants 1 and 2. The- 
decree was executed by the decree-holder and, in 
his own execution as well as in another execution 
by another creditor of defendants 1 and 2, the- 
decree-holder realised a sum amounting roughly 
to about one-half of the total decree amount in- 
eluding costs, by way of rateable distribution. 

Held , that the decree-holder was able to get as 
much as he did by way of rateable distribution 
because of the total of the two debts (the decree 
amount and the costs), and it would clearly be 
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inequitable and unfair for him to claim after 
receiving the money that it must all go towards 
the satisfaction of the first of these two debts, 
the amount received by him must go towards the 
payment of every rupee of his debt, and the 
decree for costs as against the third defendant 
must therefore be regarded as having been reduc¬ 
ed by half, so that the third defendant could, on 
payment of the balance of costs, claim to have 
full satisfaction entered in his favour with regard 
to that portion of the decree for which he°was 
liable, namely, costs. {King, J.) Gopal Rao v 
Lakshminarasamma. I.L.R. (1939) Mad 301= 
181 I.C 388=1938 M.W.N. 1210=11 R.M. 804 
=50 L.W. 908=A.I.R. 1939 Mad. 268=(1939) 1 
M.L.J. 137. 

21 , Rr. 2 and 16— Scope—Payment 
towards decree uncertified—Assignment of decree 
—Deed reciting payment and transferring right to 
execute for balance—Application by transferee 
for recognition of assignment—If certification— 
Right of assignee to ignore payment and to exe¬ 
cute for entire amount. 

A decree-holder who had received certain sums 
'due under the decree from the judgment-debtor 
out of Court, some of which were not certified, 
■transferred the decree to another, the deed of 
transfer reciting that specified sums had been 
-collected towards the decree amount and that the 
right to execute for the balance was transferred 
to the transferee. The transferee filed an execu¬ 
tion application for recognition of the assignment 
asking the Court to peruse the records, and after 
vexamining the deed of transfer to issue notice to 
•the defendant under O. 21, R. 16, C. P. Code, and 
•then to recognise the transfer, with a further 
prayer to transfer the decree to another Court 
'for execution. 

Held , that this was sufficient to draw the atten¬ 
tion of the Court to the deed of transfer which 
Tecited that there was a payment by the judgment- 
•debtor and that the right conferred by the decree- 
holder on the assignee was one to execute for 
'such amount as might be due after deducting that 
payment, and that the assignee decree-holder 
-could not ignore the payment and claim to exe¬ 
cute for the entire amount on the ground that the 
payment was uncertified. The deed with the 
recital and the execution application would be 
•sufficient to constitute a certification as required 
; by O. 21, R. 2, C. P. Code, and Cl. (3) of O. 21, 
R. (2) did not, therefore, stand in the way of the 
payment being recognised by the executing Court. 
Neither the transferee decree-holder nor the 
-executing Court could ignore the terms of the 
•transfer deed and the rights which the transferee 
obtained under the deed. ( Begsley , C. J. and 
Honvill, J.) Bapanna v. Vengayya. 45 L.W. 
291=1937 M.W.N 529=171 I.C. 581 = 11 R.M. 
369=AIR. 1937 Mad. 511=(1937) 1 M.L.J 
296. 

[On appeal from. 161 I. C. 830=43 L.W. 585 
8 R M. 879=1936 M.W.N. 138=A.I.R. 1936 
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preliminary decree for sale on a mortgage in 
which no final decree for sale had yet been passed 
it could not be recorded by the Court under O 21 
R. 2 for the reason that the preliminary decree is’ 
not a decree capable of execution. Such an appli- 
cation falls within the purview of either R 1 nr 
R. 3 of O. 23. {Iqbal Ahmad and Bajpai, JJ ) 
Ram Niwas v. Ram Dayal. 180 IC 2 * 4 —i t 

R.A. 435 = 1938 A.W.R. (H.C.) 859=1938 A L 

J. 1231=A.I.R. 1939 All. 174. AX * 

..I,9* irJv R * 2—5 'cope—Scheme sanctioned 
under S. 153, Companies Act, superseding decree 
If an adjustment of decree. 

A scheme which is sanctioned by the Cnurf 
under S. 153 of the Companies Act and which 
supersedes a decree, is not an adjustment of the 
decree as contemplated by O. 21, R. 2,' C. P. Code 

and is not, therefore, requn-ed to be certified or 
recorded by that rule. The rule contemplates an 
adjustment which is binding between th e P decree- 
holder and the judgment-debtor as an agreement 
by reason of their consent to it. It do es not 
contemplate an adjustment which, although not 

C^r/n. 1 C * 198=41 C * W N; J *06=A.I.R 1937 


=8 R.M. 879=1936 
Mad. 472.] 

-O. 21, R. 2— Scope of—Preliminary decree 

for sale on mortgage—Adjustment with refer¬ 
ence to—If can be recorded under O. 21, R. 2 — 
Provision of law applicable. 

O. 21, R. 2 , C. P. Code, is confined in its opera¬ 
tion to decrees that are capable of execution. 
T Where an alleged adjustment relates only to a 


, O- 21, Rr. 2 and 16— Scope — Transfer of 
decree by assignment—Subsequent adjustment of 

decree between decree-holder and judgment 

( lptn° r V l f cer f l fi catw ” b y former without know¬ 
ledge of transferee—Application by transferee Ur 
execution—Competency—Plea of adjustment bv 
m f,n t ~debtor If bar to execution—"Decree- 

holder Remedy of transferee. 

Where a decree-holder transfers his decree and 
then makes an adjustment of the decree with the 
judgment-debtor and certifies satisfaction of the 
decree wuhout the Wvledge of the transferee 
before the latter applies to have the assignment 

recognised, that is a valid adjustment binding on 

the transferee. If the transferee applies thfre- 
after for recognition of the transfer under O. 21, 
R. 16, C. P Code, the judgment-debtor can suc¬ 
cessfully plead the adjustment in bar of the ap¬ 
plication. "Decree-holder” in O. 21, R. 2 C P 
Code, means the person in whose favour a’decree 
has been passed, and until the transfer.^ IVt 
taken steps under O. 21, R. 16, for Unction to 
execute the decree, the executing Court cannot 
recognise any other person than the decree-hokkr 
on record The transferee has his remedy by 

way of suit against his transferor but th“ execu- 

M g R 0 aT ‘ S Concerned w >tb it. ( Cornish , 
10 R M ^- Venkata Subba Reddi. 

MWM t 9 i7 45 ATD ’, 562=l69 IC - 704=1937 
M.W.N. 372=A.I.R. 1937 Mad. 605. 

-O. 21, R, 2— Uncertified adjustment — Ab- 

mil rnr ~ ~ •__ j _ 


plication for execution by assignee of decree — Ad¬ 
justment not duly certified—If can be pleaded as 
bar. 

An adjustment of the whole decree, not certi¬ 
fied within the period prescribed, cannot be plea¬ 
ded by the judgment-debtors as an objection to 
the execution of the decree by the assignee of 
decree. 1932 Mad. 372, Foil. {Mosely and Mack- 
ney , JJ.) K. M. Esoof v. Hamida Bibl lfiur 
671=9 R.R. 43=A.I.R. 1936 Rang. 218. 
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-O. 21, R. 2—Uncertified payment—Double 

payment to avoid execution—Suit for damages — ! 
Maintainability . 

Where a decree-holder executes his decree, 
notwithstanding the payment of the decree 
amount by the judgment-debtor, and the latter 
pays the amount once over to avoid the sale of 
his property, he can maintain a separate suit 
against the decree-holder to recover damages 
for breach of contract represented by the ad¬ 
justment or payment, for the executing Court is 
debarred from going into the question, when the 
alleged payment is uncertified. It is not a case 
where the plaintiff seeks to set aside a decree or 
to recover any money paid thereunder ; all that he 
wants is to recover damages for loss incurred by 
the payment twice over in respect of the same 
liability. (Manohar Lall, /.) Ram Das Sahu 
v. Sukhdeo Ram. 178 I.C. 196=5 B.R. 71 = 11 
R.P. 228=A.I.R. 1939 Pat. 156. 

-O. 21, R. 2 —Uncertified adjustment—Duty 

of Court to take notice of in execution — Limita¬ 
tion for execution—Starting point. 

If there is an adjustment of decree between the 
parties and even if that adjustment is not certi¬ 
fied, the Court is bound to take notice of that 
adjustment and call for evidence to prove it when 
an application for execution is made by the 
decree holder. Limitation for such execution 
application runs from the dates of various pay¬ 
ments according to adjustment. ( Gruer , J.) 

Baijnath v. Kanhaiyalal. I.L.R. (1937) Nag. 
106=165 I.C. 804=9 R.N. 94=A.I.R. 1936 Nag 
281. 

-O. 21, R. 2 —Uncertified adjustment — 

Omission to record adjustment — Effect — Mort¬ 
gage by judgment-debtor of attached property 
after adjustment of decree—Suit on mortgage — 
Plea of non-certification of adjustment—Power 
of Court to recognize adjustment . 

The only effect of an adjustment not being 
certified as required by O. 21, R. 2, C. P. Code, is 
that it cannot be recognized by the executing 
Court; but it does not prevent a Court trying a 
suit on a mortgage in respect of the property 
attached in execution, executed by the judgment- 
debtor after an uncertified adjustment of the 
decree, from recognizing that adjustment in the 
course of the suit. S. 47, C. P. Code, is no bar to 
the recognition of the adjustment by the Court 
trying the suit. (Stone. C.J. and Niyogi, J.) 
Ragiioji v. VrrHoBA. 169 I.C. 110=9 R.N. 
302=19 N.L.J. 175=A.I.R. 1937 Nag. 217. 

-O. 21, R. 2 —Uncertified payments—Suit 

for recovery—Cause of action , when arises. 

Where, on a failure to get all the payments 
alleged to have been made by a judgment-debtor 
to the decree-holder certified, the judgment- 
debtor files a suit against the decree-holder for 
the recovery of such of the payments not 
certified, he has no cause of action and his suit is 
premature. It is in substance a suit for damages 
for breach of contract though no damages have 
in fact resulted so far. The plaintiff will have a 
cause of action only if the defendant puts the 
decree into execution and realises any amount 
from the plaintiff over and above the payments 
alleged to have been made by him. (Mulla, J.) 
Jagdeo Dube v. Deoki Nath Tewari. 183 I.C. 
450=12 R.A. 142=1939 A.W.R. (H.C.) 402= 
1939 A.L.J. 403=A.I.R. 1939 All. 495. 


C. P. CODE (1908), O. 21, R. 2. 

- O. 21, R. 2 (1) — Adjustment—Instalment 

decree—Execution — Compromise Providing for 
payment by instalments—Compromise recorded 
by Court and execution case dismissed as partly 
satisfied—Payments according to compromise — 
Default—Execution for entire debt — Maintaina~ 
bility. 

On an application for execution of a decree 
which provided for payment of the decretal debt 
by instalments, and in the course of the proceed¬ 
ings in execution, a compromise was arrived at 
between the parties, providing for satisfaction of 
the original decree by instalments. The terms of 
the compromise were set out in a petition and 
filed in Court. The Court recorded the compro¬ 
mise, and ordered dismissal of the execution 
case on part satisfaction crediting Rs. 100 in the 
decree. Some instalments were subsequently 
paid in accordance with the compromise but 
default was made and entire decretal amount fell 
due as per compromise. Decree-holder applied 
for execution. Judgment-debtor thereupon 
raised an objection under S. 47, application was 
barred by limitation. 

Held, that the application was not barred by 
limitation. The compromise petition and the 
order of the executing Court thereon amounted 
to an adjustment of the decree in part to the 
satisfaction of the decree-holder within O. 21, R. 
2(1), and the payments made in accordance with 
the compromise were by way of adjustment of 
the decree as contemplated by law and the 
compromise did not create a decree at variance 
with the original decree. (Guha and Bartley , JJ.) 
Kurani Debya v. Jogamaya Debya. 167 I.C. 285 
=9 R C. 680=66 C.L.J. 21 =A.I.R. 1936 Cal, 
518. 

- O. 21, R. 2 (1) — Compliance—Certificate by 

decree-holder—Validity — Order by Court — If 
essential—Enquiry into truth or otherwise of ad¬ 
justment—If necessary—Recording of satisfac¬ 
tion — What amounts to—Duty of Court. 

In order that a certification of adjustment by 
the decree-holder may have effect, it is not 
necessary that there should be any specific order 
by the Court. A certificate presented by the 
decree-holder is none the less operative and 
enures none the less for the benefit of the judg¬ 
ment-debtor, because the Court has passed no 
order recording satisfaction of the decree. The 
record contemplated under O. 21, R. 2 (1) is 
merely an order that the certificate of the decree- 
holder be placed on the record. The Court is not 
required to go into the question whether there 
has or has not been an adjustment as stated. The 
certificate is sufficient and all that the Court need 
do is to say that.the certificate shall be kept upon 
the record. It is only under sub-R. (2) of O. 21* 
R. 2, when the judgment-debtor makes an appli¬ 
cation that it is necessary for the Court to go 
into the question whether his allegations are or 
not true. ( dllsop , J.) Champi Bai v. Pearey 
Lal. 174 I C. 254=1938 A.L.R. 249=10 R.A. 
555=1937 A.W.R. 1200=1937 A.L.J. 1305=A.L 
R. 1938 All. 116. 

-O. 21, R. 2 (1)— Limitation— Certification 

by decree-holder. 

Certification to Court under O. 21, R. 2 (1) by 
a decree-holder of payments or adjustments is 
not governed by Art. 181, Limitation Act, nor 
expressly limited by any other article. Such 
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certification can take place where execution of 
the decree is barred but for the payment certifi¬ 
ed- ( Gruer, J .) Baijnath v. Kanhaiyalal. I. 

L, VvU 937) Nag 106=165 I.C. 804=9 R.N. 94 
==A.I.R. 1936 Nag. 281. 

~ 21, R. 2 (1)— Application by judgment- 

debtor—Notice to decree-holder—Duty of Court 
to issue. 

When a judgment-debtor applies under cl. (2) 
2, of 0.21, C. P. Code, the executing Court 
is bound to issue a notice to the decree-holder to 
show cause why the payment or adjustment 
alleged to have been made by the judgment- 
debtor should not be recorded as certified. 

J'l Kapoor & Co. v. Agha Zaffar Ali. 
39 P.L.R. J.& K.164. 

-O. 21, R.2 (2) — Burden of proof — Adjust¬ 
ment by agreement. 

In an application under O. 21, R. 2 (2), C. P. 
Code, the burden is on the judgment-debtor to 
prove the adjustment set up. When he asks the 
Court, in the face of a denial by the decree- 
holder, to hold that the latter has agreed to subs¬ 
titute for his decree an oral agreement for 
delivery of some property when admittedly no 
property has as yet been delivered, the burden is 
heavily on the judgment-debtor to prove the 
agreement and the factum of adjustment of the 
decree. Nor is the burden discharged by evidence 
of talk of compromise or by proof of the terms 
which he was putting forward to secure such a 
compromise. (Weston.) Mala v. Jawana. 1935 
A.M.L J. 97. 

-— O. 21, R. 2 (3)— Adjustment and payment 

— Difference between — Limitation — Starting 
point. 

Per Mya Bu, J. —That there is a substantial 
distinction between an adjustment and a payment 
cannot be doubted; for such distinction is 
recognized by Art. 174, Limitation Act. A pay¬ 
ment is not a contract of an executory nature 
whereas an adjustment is a contract of such 
nature. Art. 174 fixes the time of commence¬ 
ment of the period of limitation at the date of 
the making of the adjustment. (Mya Bu and 
Sharpe , JJ.) Chokalingam Chf.ttyar v. 
Narayana Chettyar. 178 I.C. 20=11 R.R. 215 
=A.I.R. 1938 Rang. 328. 

-O. 21, R. 2 (3)— Agreement between judg¬ 
ment-debtor and decree-holder that balance of 
decree would be paid by instalments and that 
decree-holder will not be entitled to interest 
amount to adjustment—If cannot be recognised 
unless certified. 

The obvious policy of the legislature is to pre¬ 
vent a controversy during execution proceedings 
as to whether the dispute between the parties has 
been settled and the legislature enacting 0.21, 
R. 2 has used words which are of widest impli¬ 
cation. Reference has been made not merely to 
payment but a payment of a part or a whole. 
Where part payment of the amount due under a 
decree is made by the judgment-debtor and it is 
agreed between the parties that not only the 
balance of the decree but also another decree 
should be paid by instalments and that the decree- 
holder would accept the instalments without 
interest, the arrangement amounts to an agree¬ 
ment which is certifiable under O. 21, R. 2, 
although only part of the decree is paid. Such 
an agreement affects the right of the decree- 


C.P. CODE (1908), 0.21, R. 2. 

holder to execute the decree and it amounts to an 
adjustment and cannot be recognised unless certi¬ 
fied. (Wort, /.) Banarsi Lal v. Borho Sahtt 

LA I.R.ml Pat P 253 34 (2) = 1936 PWN ‘ 219 

77 ?• 21 » R , 2 (3)— Agreement, not certified — 

If can be urged as objection to execution—Appli¬ 
cation for certification to be before objection to 
execution. 

, Sub-Cl. (3) of R. 2, O. 21, clearly contem¬ 
plates a certification before the objection is taken 
to the execution on the basis of an adjustment or 
payment in satisfaction of the decree or when 
the executing Court is about the business of 
execution, and, as such it is too late to apply for 
certification under O 21. It is too late, when an 
objection is taken to the proceedings in execu¬ 
tion, to assert that there is an agreement which 
has not so far been certified. (Wort, J) 
.banarsi Lal v. Borho Sahu 162 I C 482—R. 

Pa/t. 253 (2>=1936 P W N: 219 =AJ.R 4 1936 

t TT°‘ 2 h 2 —Applicability and scope— 

Instalment decree with default clause—Execution 
—Elea of payment and non default—Burden of 

proof—Power of executing Court to inquire into 

(3)™'17Paf 128* P * C ° DE ' S ' 47 AND °‘ 21 ’ R * 2 

— — ° 21, R 2 (3)— Scope—Maintenance 
Z i charging properties—Execution against 

h^ e ift/ r % er i ty ~~u a 6 and P urchase by decree - 
°l d fJr~ Sale suhse Wently set aside-Sub sequent 
execution against another item in the hands of 
purchaser in execution of money decree—Plea 
that decree was satisfied by receipt of usufruct, by 

MaintM^ and its setti «9 

The respondent, a Hindu widow, got a main¬ 
tenance decree on 27—9—1932 charging her 
maintenance on all the properties of the members 
of the joint family. One of those properties was 
put up for sale in execution of a money decree 
obtained by the appellant against the joint family 
and was purchased by himself on 19—12—1932 
the sale being confirmed on 24—8—1933 The 
respondent in execution of her decree put up for 
sale one item of family property, other than that 

a PP ellant r and purchased it 
herself. The sale was confirmed and she got 
possession on 12-11-1933. The sale was, how¬ 
ever, set aside on 30-6-1934, when she 1 Jit 
possession. In a subsequent execution the 
respondent sought to enforce her charge against 
the property purchased by the appellant, and the 
|atter pleaded that the respondent decree-holder, 
m the interval between the sale and its setting 

aside was enjoying the usufruct of the property 

which was more than sufficient to satisfy her 
dues under the decree, and that therefore 
/5 Cr il e was not executable any longer. 
tiela,\ hat the plea raised by the appellant fell 
under O. 21, R. 2 (3), of a payment or adjust¬ 
ment, which was not certified or recorded in the 
manner provided for in the rule, and that no such 
payment or adjustment could be recognised by 
the executing Court. 

Held, further, that the objection was without 
merit also as the objector was not the owner of 
the property in question, the sale of which was 
set aside. (Varma and Rowland , JJ,) Sah 
Radha Krishna v. Mt. Bechni Debi. 186 I C 
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187=6 B.R. 302=12 R.P. 456=1939 P.W.N. 716 
=A.I.R 1940 Pat. 56. 

-O. 21. R. 2 (3)— Scope and effect of — Un¬ 
certified payment—If can be taken note of to save 
limitation for execution. 

A decree-holder cannot certify an alleged pay¬ 
ment by the judgment-debtor in order to save 
limitation for execution after an objection has 
been taken either by an officer of the Court 
before issue of notice to the judgment-debtor or 
by the judgment-debtor when he appears to 
contest the application for execution on the score 
of limitation. A payment which is not previously 
certified by the decree-holder as required by 
O. 21, R. 2, C. P. Code, cannot be relied on by him 
or regarded by the Courts as saving limitation. 
( Harries, C.J.) Bhobani Naik v. Balaram 
Dhal. 6 Cut.L.T. 5. 

-0.21, R. 2 (3)— Uncertified adjustment — 

Claim to restitution—Adjustment of claim — Non¬ 
certification — Effect. 

An adjustment of a claim to restitution con¬ 
sequent on the variation of a decree on appeal is 
not the same thing as the adjustment of a decree, 
though it is no doubt based on the appellate 
Court's decree. A claim for restitution before 
it is allowed by the Court of first instance, 
cannot be regarded as a decree or order of the 
Court and an adjustment of a claim to restitution, 
which is uncertified, is not hit by O 21, R. 2, 
iPandrang Row, J.) Sundararajan Chettiar v. 
Sethurama Swami Chetty. 1936 M.W.N. 758 
=166 I.C. 911=9 R.M. 408=44 L.W. 287=A.I. 
-R. 1936 Mad. 840=71 M.L.J. 344. 

-O. 21, R. 2 (3) — Uncertified payment—If 

will be recognised. 

O. 21, R. 2 (3) is mandatory and means that, if 
there is a question of any payment in satisfaction 
of the decree or adjustment of the decree which 
has not been certified, the Court shall refuse to 
recognise it in execution proceedings. (Wort, J .) 
Banarsi Lal v. Borho Sahu. 162 I.C. 482=8 
R.P. 534 (2) = 1936 P.W.N. 219=A.I.R. 1936 


Pat. 253. . f f 

-O. 21, R. 4 —Decree in suit excluded from 

cognisance of Small Cause Court—Order trans¬ 
ferring decree for execution to Small Cause 
‘Court—Validity of order—Jurisdiction of Small 

Cause Court to question. 

Where an application is made under O. 21, R. 4, 
C P. Code, for transmission of a decree to a 
Small Cause Court for execution by the latter, it 
is the function of the transferring Court to decide 
whether the transfer can or cannot be made, and 
if it does transfer the decree, the Court to which 
it is transferred is not competent to reopen that 
order, on the ground that in its opinion the suit in 
which the decree in question has been passed was 
one exempted from the cognisance of the Small 
Cause Court and that it has no jurisdiction to 
execute the decree. Once the decree has been 

transferred after notice to the judgment-debtor, 

the transferee Court must take the transfer to be 
valid and execute the decree ; it has no jurisdic¬ 
tion to determine the correctness or propriety of 
the order transferring the decree to it for execu¬ 
tion. (McNair, J J votes war Bane_rjee v. 
Surendra Nath Chose. 165 I.C. 625—9 K.C. 

436=40 C.W.N. 267. ^ ..... , . 

_O. 21. Rr. 5 and 8 —Applicability and scope 

—Decree—Transfer to another Court for execu- 


C. P. CODE (1908), O. 21, R. 5. 

tion—Order of transfer when takes effect — Trans¬ 
fer to District Court for transmission to Court of 
execution or transfer to District Court for 
execution — Distinction. 

Rr. 5 and 8 of O. 21, C.P. Code, are distinct aqd 
independent. R 8 applies only to those cases in 
which a decree is sent for execution to the 
District Court in the same or another District, in 
which cases the District Court is not obliged to 
execute the decree itself. When the decree is not 
sent to the District Court for execution, but for 
transmission to a Subordinate Court for execu¬ 
tion, the District Court cannot execute decree. 
In such cases, the order of transfer takes effect 
from the date on which the order for transfer is 
made. (Burn and Stodart, JJ.) Venkata- 
ratnam v. Chinnayya. 187 I.C. 758=12 R.M. 
759=1939 M.W.N. 1244=50 L.W. 764=A.I.R. 
1940 Mad. 214. 

-O. 21, R. 5— Decree not transferred 

through District Court — Effect. 

The provisions of O. 21, R. 5, C. P. Code, are 
mandatory, and a decree cannot but be sent to the 
District Court. Consequently if it is sent to any 
other Court that Court has no jurisdiction at all 
from the very start. (Din Mohammad, J .) 
Barkat Ram v. Bhagwan Singh. 42 P.L.R. 404 
=A.I.R. 1940 Lah. 394. 

-O. 21, R. 5— Munsiff transferring decree 

for execution to Sub-Judge in same district — 
Legality. 

A Munsiff transferred a decree for execution 
to the Subordinate Judge in the same district, 
though there was no express prayer for the 
transfer by the decree-holders. There was some 
irregularity in the manner of transfer but the 
decree-holders acquiesced in it. 

Held, that the Munsiff could transfer the 
decree as both the Courts were situate in the 
same district, and the irregularity in the manner 
of transfer did not prevent the Subordinate 
Judge from having seisin over the execution. 
(R. C. Mitter, J.) Kshirode Chandra Pal v. 
Brahmanath Pal. 166 I.C. 374=9 R.C. 508= 
64 C.L J. 47=A.I.R. 1936 Cal. 571. 

-O. 21, R. 5— Transfer of decree to another 

district—Omission to send it through District 
Court — Irregularity, if can be zvaived. 

There is no justification for the view that if 
the mode of transfer laid down in O. 21, R. 5 is 
not strictly followed, the proceedings of the Court 
to which the decree had been transferred must of 
necessity be without jurisdiction and become a 
nullity. Where a decree is transferred to another 
district for execution the omission to transfer 
the decree through the Court of the District 
Judge as required by the rule, is an irregularity 
in procedure which could be waived. Where 
jurisdiction over the subject-matter exists 
requiring only to be invoked in the right way, the 
party who allows the Court to exercise it in a 
wrong way cannot afterwards turn round and 
challenge the legality of the proceedings due to 
his own invitation and negligence. ( Coldstream , 
J.) Chetan Lal v. Tagat Prasad. 164 I.C. 
917=9 R.L. 173=39 P.L.R. 284=A.I.R. 1937 
Lah. 174. 

-O. 21, Rr. 5 and 6— Transfer on decree to 

another District—Certificate of non-satisfaction 
sent to Senior Subordinate Judge instead of to. 
District Judge — Irregularity. 
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If a decree is transferred to another district for 
execution, the certificate of non-satisfaction 
should no doubt be addressed to the Districtjudge 
of that district. But where it is addressed to the 
Senior Subordinate Judge but is actually present¬ 
ed to the District Judge who transferred the same 
for execution of the decree to a Subordinate 
Court of the district, the mistake in the certificate 
is an accidental one, and the proceedings in exe¬ 
cution taken before the Subordinate Court are not 
illegal and ultra vires , especially when no objection 
is taken at. the earliest opportunity by the judg¬ 
ment debtor. (Jai Lal, J.) Duni Chand Gokal 
Chand v. Brij Lal & Sons. 164 I.C. 693=9 R.L. 
153 (1)=38 P.L.R. 505=A.I.R. 1936 Lah. 765. 

-O. 21, R. 6—Order under S. 39, allowing 

simultaneous execution in two Courts—Notice to 
judgment-debtor—Necessity. See C. P. Code, S. 
47. 41 Bom.L.R. 481. 

-O. 21, R 6 (b)— Scope — Mistake as to num¬ 
ber of suits and names of judgment-debtors in 
certificate — Effect—If fatal—Application for exe¬ 
cution—If not in accordance with law—Omission 
of decree-holder to correct mistake—If invalidates 
application for execution—Limitation Act, Art. 182 

(5). 

Where the Court transmitting a decree for exe¬ 
cution to another Court has fully complied with 
all the requirements of O. 21, R. 6, C-P. Code, and 
the copy of the decree sent to the executing Court 
contains all the correct particulars as to the num¬ 
ber of suit and the names of the judgment-debtors, 
the mere fact that there is a mistake in the certifi¬ 
cate of non-satisfaction of the decree as to the 
number of the suit and the names of the judgment- 
debtors would not affect the jurisdiction of the 
cxecutionCourt to proceed with the execution. The 
mistake is a mere irregularity. Even an omission to 
send the certificate of non-satisfaction would only 
be an irregularity and would not affect the juris¬ 
diction of the transferee Court to entertain an 
application for execution of decree. Neither the 
mistake in the certificate of non-satisfaction nor 
the omission of the decree-holder to have the mis¬ 
take in the certificate corrected would render his 
application for execution one not in accordance 
with law. Any default on the part of the decree- 
holder in prosecuting his application for execution 
after it has been filed cannot invalidate his appli¬ 
cation which is otherwise in accordance with law. 
IFazl Ali and Agarwala, JJ.) Kameshwar Pra¬ 
sad Singh Lalu Mal. 178 I.C. 624=11 R P. 
279=5 B.R. 124=1938 P.W.N. 73=A.I.R. 1938 

Pat. 513. 

O 21, R. 6 (2) (Allahabad)— Decree-holder 


C. P. CODE (1908), O. 21, R. 11. 

- P* 7— Transfer of decree for execu¬ 
tion-jurisdiction of transferee Court—Power to 
go behind decree—Jurisdiction of Court which 
passed the decree—If can be question. 

A Court to which a decree has been transferred 
for execution under O. 21, R. 7, C. P. Code, has 
no power to go behind the decree and to question 
or to enquire into, the jurisdiction of the Court 
which passed the decree. ( IVadia and Macklin, JJ ) 
Jagannath v. Shivnarayan. 166 I.C. 961=9 R 
R 262=38 Bom.L.R. 1023=A.I.R. 1937 Bom’. 

- 0.21, R. 10—Decree transferred for exe¬ 

cution—Power of transferring Court to execute 
decree subsequently before return of certificate of 
satisfaction C. P. Code, S. 38 and O. 21, R 

10. A.I R. 1940 Sind 11. 


returning copy and certificate to issuing Court 

£ ft°is open to a decree-holder, who obtains per¬ 
sonally the certificate and copy of the decree in 

accordance with O. 21, K. 6 (2), either to take 

them to the Court to which they are sent, or, if 
for some reason he does not desire to do so, to 
return the copy and the certificate to the Court 
which issued them. If he takes the latter action, 
then the Court which passed the decree becomes 
again seized of the matter, and is either able to 
crant execution itself, or to grant a new certifi¬ 
cate for transfer. ( Sulaiman , CJ.and 
Mans a Ram r. Badri Prasad 163 LC_ 231—8 
R.A. 950=1936 A.L.J. 254=1936 A.W.R. 294— 
A.I.R. 1936 All. 369. 1 

Q.. D.—99 


O, 21, R. 10— Execution application pre¬ 
sented after office hours—Validity. 

An application for execution presented to a clerk 
duly authorised to receive it, is valid though it is 
presented beyond the office hours, provided the 
clerk has accepted it. ( Puranik , J.) Kishan 
Lal Ram Niwas v. Naraen Kisan. I.L R. (1938) 

^1m 51 = A 74 I C 597=10 R.N. 404=A.I.R 

1938 Nag. 46. 

—21* R- *0—Holder of decree—If decree- 
holder as defined by S. 2 (3). See C. P Code 

S. 2 Wand 0 . 21 , R. 10 . 21 Pat.L.T. 146. 

~ 21, R.10 —Holder of a decree—Meaning* 

C P * CoDE ’ °‘ 21 • R - 16 - A.I.R. 1937 Pat. 

607. 

7 O 21, Rr. 10 and 11—Transfer of British 
Indian decree to Burma Court for execution — 
Transfer prior to 1st April, 1937, but application 
for execution after that date — Effect. 

Where a decree of a British Indian Court is 
transferred for purposes of execution to a Court 
m Burma before the 1st of April, 1937, the date on 
which Burma became separated,but the application 
for execution as required by O. 20, Rr. 10 and 11 
was in fact made after that date, it cannot be 
executed by Courts in Burma as after the 1st of 
April, 193A the British Indian Court has become 
a foreign Court and its decree cannot be executed 
when there is no reciprocal arrangement between 
Ind'a and Burma for purposes of execution. 

<■ Baguley and Mosely JJ.) K. K. K. M. Chettiar 
v. Sellami Achi. 1938 Rang.L R. 355=179 I C 
374=11 RR. 313=A.I.R. 1938 Rang 385 

7 77”?’ Absence of verification and 

particulars—E ffect. 

Where an execution application was not verifi¬ 
ed, nor contained the particulars required bv R 11 
of 0.21 it should not be entertained. (Weston.) 
Man Mal v. Kanwari Lal. 1937 A.M.L.J. 89. 

77"P. 21, R. 11 Amendment of execution 
application — Form. 

An application to amend an existing or pending 
execution application, should be in the form pres¬ 
cribed by O- 21, R. 11 . (Weston.) Man Mal v 
Kanwari Lal. 1937 A.M.L. J. 89. 

-O. 21, R. 11—Applicability—Decree for 

payment of money—Proceedings between husband 
and wife under Guardians and Wards Act for 
custody of minor children—Consent order for 
payment of maintenance and school expenses of 
children to wife or school authorities—Executabi- 
lity as money decree. See Guardians and Ward^ 
Act* 4*1 Boni.L.R. 625. a 
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- r O. 21, R. 11—Applicability—Restitution— 

Application for—Form of. See C. P. Code, S. 144. 
A.I.R. 1937 Mad. 173. 

--O. 21, R. 11— Application for arrest of 

judgment-debtor—High Court on revision direct¬ 
ing judgment-debtor to pay certain sum monthly 
as condition for exemption from arrest — Subse¬ 
quent application by decree-holder for arrest of 
judgment-debtor—Discretion of lower Court. 

Where on application by the decree-holder 
under O. 21, R. 11 for leave to execute a decree by 
the arrest and imprisonment of the judgment- 
debtor, the judgment-debtor, although it is open 
to him under O. 21, R. 11 to apply for instalments 
does not file a formal application to that effect 
but merely relies on an affidavit praying for 
instalments and the Court orders payment of 
decree by instalments but the High Court on revi- 
son from the order, passes an order, directing the 
judgment-debtor to pay a certain sum monthly as 
a condition for his exemption from arrest and 
imprisonment and it appears that the High Court 
in passing the order regarded the application be¬ 
fore it as being what was the right order for the 
lower Court to pass on an application under Q.20, 
R. 11 and that it did not purport to consider the 
case on the footing that the order sought to be 
revised was one under O. 21, R. 40, the discretion 
of the lower Court on a subsequent application for 
execution under O. 21, R. 11 is not fettered by the 
order of the High Court and it is open to it to 
pass on order which it, in its discretion, deems fit. 
( Page,C.J . and Ba U, J .) Mahomed Siddique 
Ahmed z;. Karam Ali Khan. 163 I.C. 578=9 
R.R. 31=A.I.R. 1936 Rang. 280. 

-O. 21, R. 11— Application for execution — 

Application for sale of goods attached before 
judgment—If one for execution—Order at time of 
decree that attachment before judgment shall con¬ 
tinue—If one in execution—Calcutta High Court 
Rules (O.S.), Ch.27, R. 10—C. P. Code, 0.39, 
R. 6. 

An order by the Court at the time of the decree 
that the attachment effected before the judgment 
shall continue is not an order in execution. Nor 
can an application made by the plaintiff under 
O. 39, R. 6, C. P. Code, for sale of the goods 
attached before judgment be regarded as an appli¬ 
cation for execution of a decree as contemplated 

by 0.21, R. 11, C.P. Code, or by R. 10 of Ch 27 

of the High Court (O.S.) Rules. (Me Nair, J.) 
Grahams Trading Co., Ltd. v. Narrottamdas 
Harjeebandas. I.L.R. (1937) 2 Cal. 1=40 C. 
WN. 1317. 

-;—O. 21, Rr. 11 and 17 — Application not com¬ 
plying with provisions laid down—Effect of. 

An application to take effect under O. 21 should 
be presented in accordance with the provisions 
as laid down therein, and unless the Court rejects 
the application or calls upon the decree-holder to 
amend it under sub-R. (1) of R. 17, there is no 
proper application before the Court. (Addison 
and Din Mahomed , JJ.) Pir Taj-ud-din v. 
Kiiambatta. 179 I.C. 146=11 R.L. 536=40 P 
L.R. 857=A.I.R. 1938 Lah. 515. 

-O. 21, R. 11—Requirements of—If neces¬ 
sary for applications under S. 39, C. P. Code. See 
C. P. Code, S. 39. 1937 A.M.L.J, 113. 

-—O. 21, R. 11 (2)— Application presented by 

son of decree-holder—No mention in application 


C. P. CODE (1908), O. 21, R. U. 

that son was acquainted with facts of case _ If 

properly made. J 

Where an application for execution was pre¬ 
sented by the son of a decree-holder on his be¬ 
half and the Court returned the application for 
amendment as not being made by the proper per¬ 
son under O. 21, R. 11 (2), C. P. Code, no mention 
being made in the application that the son was 
acquainted with the facts of the case. 

Held, that the application was rightly returned 
by the Court under O. 21, R. 11 (2), C.P. Code, 
and such application could not be said to be 
pending in Court when it was not filed afterwards 
by making proper amendment. (Davis, JC. and 
Mehta, A.I.C.) Lakhmichand z/. Gokaldas. 31 
S L R. 14=170 I.C. 493=10 R S. 60=A.I R 
1937 Sind 108. ' * * 

— O. 21, R. 11 (2)— Construction and scope — 
Right to apply for execution—Application not 
signed by decree-holder and presented by vakil 
without authority—Sufficiency of. 

O. 21, R. 11 (2) only describes the form of an 
execution application and merely sets out the 
forms in which the application is to be drafted. 
Any person acquainted with the facts can sign or 

V S ri / y *, he wntten application, but only the holder 
of the decree can apply to the Court for execu- 
tion. An execution application which is not 
signed by the decree-holder and presented by a 
vakil without proper authority is not a proper 
application at all. It cannot be regarded as 
effective as having been presented by a person ac¬ 
quainted with the facts. ( Horwill , /.) Appaji 
Chetti v. Govindaswamy Reddi. 174 I.C. 28= 
10 R.M. 661 = 1937 M.W.N. 355=A.I.R. 1937 
Mad. 760. 

—- O. 21, R. 11 (2)— Execution application — 

Ground of extension of limitation—Omission to 
mention—If fatal. 

It is only under O. 7, R. 6, C. P. Code, that the 
ground of exemption from the law of limitation 
should be expressly urged but no corresponding 
provision is made in the case of applications for 
execution. Consequently an omission to mention 
the ground of extension of the period of limita¬ 
tion in an application for execution cannot be 
treated as fatal. (Din Mohammad, J.) Ismail 
v. Anjuman Imdad Qarza, Mauza Banga. 188 
I.C 891=13 R.L. 64=42 P.L.R. 10=A.I.R. 1940 
Lah. 178. 

j O. 21, R. 11 (g) — Particulars of interest 
due—When may be furnished. 

Particulars of interest due are not required by 
O. 21, R. 11 (g) or by any other provision of the 
Code; that is to say, as it is not required that 
applications for execution shall contain these 
particulars they can be furnished by the decree- 
holder at any time after issue of notice to the 
judgment-debtor, when evidence is taken or be- 
fore orders are passed for the purpose of ascer¬ 
taining the amount due. (Mya Bn and Mosely , 
JJ.) P. L. S. P. Chettyar v. U. Than Pe, 18* 
I.C. 769=12 R.R. 170=A.I.R. 1939 Rang. 345. 

Z O. 21, R. 11 (2) (i)— Decree against firtn 
—Execution against partner—Right of decree- 
holder . 

In the case of a decree against a firm, the 
decree-holder or a transferee decree-holder has 
a right to apply for execution against any one or 
more of the partners of the firm, the firm being 
only a collective name of the individuals who are 
the members of the partnership, ( IVadia , /.) 


1573 


CIVIL, CRIMINAL AND REVENUE. 


1574 


C. P. CODE (1908), O. 21, R. 12. 


C. P. CODE (1908), O. 21, R. 15. 


Baijnath Ramchander v. Binjraj Joowarmal 
Batia & Co. I.L.R. (1937) Bom. 691 = 39 Bom. 
L.R. 540=170 I.C. 877=10 R.B. 143=A.I.R. 

1937 Bom. 365. 

‘ O- 21, R. 12— Application for attachment 
of movable property in possession of judgment - 
debtor — Decree-holder , if bound to supply inven¬ 
tory of articles or their value. 

Where the movable property sought to be 
attached is in the possession of the judgment- 
debtor, the decree holder cannot reasonably be 
called upon to supply either an inventory with an 
accurate description of the articles sought to be 
attached or their approximate value. ( Bartley 
and Nazim Ali, JJ.) Municipal Commissioner 
of Howrah v. Shaik Mosafir. 174 I.C 878 
(1) = 10 R.C. 739 (1)=42 C.W.N. 285=A.I.R. 

1938 Cal 235 

O. 21, R. 12—Scope and applicability. See 
C. P. Code, S. 50 and O. 22, Rr. 11 and 12. 1938 
N.L.J. 312. 

- O. 21, R. 13—Applicability—Arbitration— 

Reference in pending suit—Order that if award 
not filed by specified date trial to go on that day— 
Award not filed—Suit decreed ex parte —Applica¬ 
tion to set aside—Proper procedure. See C. P. 
Code, Sch. II, Para. 8. 71 M.L.J. 648. 

- O. 21, R. 13—Scope—Omission to give 

proper description of property—Effect—Applica¬ 
tion, if not in accordance with law. See Limita¬ 
tion Act, Art. 182 (5). (1940) 1 M.L.J. 477. 

- O. 21, R 13 (7)— Property attached speci¬ 
fied as owned by judgment-debtors—Share of 
each judgment-debtor—If should be mentioned. 

A decree-holder asked the Court to bring to 
sale certain properties described as a half-share 
belonging to the judgment-debtors in certain 
specified holdings. What was the exact interest 
of each of the judgment-debtors individually in 
the property was not specified. It was stated that 
the whole of this half-share belonged to the 
judgment-debtors. The sale w r as challenged on 
the ground that it had not been specified exactly 
what share each of the different judgment- 
debtors possessed. 

Held , tha.t it was not necessary that this should i 
be done. The decree-holder held a decree against 
each of the j udgment-debtors._ He had brought 
this property to sale because it was the property 
of one or other or all the judgment-debtors and 
that was sufficient for his purpose. What the 
Court sells is the right, title and interest of the 
judgment-debtors in this property. It is no part 
of the Court’s duty to enter into an enquiry as to 
the exact proportion of each of the judgment- 
debtor’s interest ip ttys property. ( Mya Bu and 
Mackney, JJ.) AruMugam Chettiar v. Rama- 
nathan Chettiar. 179 I.C. 162=11 R.R, 301= 
A.I.R. 1938 Rang. 433. 

- O. 21, R. 14 — Applicability—Mortgage 

decree . . . 

0.21, R. 14, C. P. Code, is inapplicable to a 
mortgage decree. The opening words of the rule 
clearly show that it applies only to cases where an 
application is made for attachment of any land, 
and no attachment is required in the case of a 
decree for sale based on a mortgage. ( Srivastava , 
Ag. CJ. and Smith, /.) Chandika v. Kamla 
Prasad. 13 Luck. 162=167 I.C. 34=9 R.O. 358 
=1937 O.W.N. 169=1937 O.L.R. 86=A.I.R. 
1937 Oudh 233. 1 


“ O. 21, R. 15— Duty of Court under — Appli¬ 
cation for execution by some decree-holders only, 
K and G brought a redemption suit against the 
mortgagee. While an appeal to the High Court 
was pending, certain persons purchased the right, 
title and interest of K. and G in the mortgaged 
property and were added as parties in the appeal. 
A decree was passed by the High Court in favour 
of all including K and G. Subsequently K and 
G applied for payment to themselves the costs in¬ 
curred in the litigation but the Court rejected 
their prayer. 

Held , that as the names K and G appeared as 
decree-holders in the High Court’s decree. K and 
G could claim the costs incurred in the litigation 
under O 21,R. 15. The Court should have allowed 
K and G to execute the decree after protecting 
the interest of the remaining decree-holders. 

( Rowland , J.) Gupteswar Missir v. Radha 
Mohan. 3 B.R. 656=10 R.P. 76=170 I C 99= 
A.I.R. 1937 Pat. 253. 

-O. 21, R. 15 —Joint decree—Application for 

execution not on behalf of all — Defect , if fatal. 

Where an execution application although filed 
by only one of two joint decree-holders, does not 
purport to have been filed on behalf of both, such 
a defect is fatal to the application. {Weston.) 
Man AIal v. Kanwari Lal. 1937 A.M.L.J. 89. 

; O. 21, R. 15 —Joint decree-holders—Appli¬ 
cation by one to execute decree—Competency — 
Conditions. 

In order to comply with R. 15 of 0.21, C. P. 
Code, it is necessary to state in the application by 
one joint decree-holder that the application is 
taken out on behalf of the applicant and for the 
benefit and on behalf of the other persons entitled 
to the decree. (Wort and Varma, JJ.) Sheikh 
Mohammad Anas v. Bhupendra Prasad Shu- 
kul. 17 Pat. 223=177 I.C. 992=11 R.P. 199= 
19 Pat.L.T. 901=5 B.R. 41=A.I.R. 1938 Pat. 
457. 

~ O. 21, R. 15— Joint decree-holders — Execu¬ 
tion by one in respect of his share only — Compe¬ 
tency. 

It is not open to one of several decree-holders 
to apply for execution of a joint decree in res¬ 
pect of his share only; nor can the Court allow 
such execution for a share only. ( Norman , I.C.S ) 
Muhammad Aziz Ullaii v. Abdulla. 1936 A M 
L.J. 32. 


O. 21, Rr. 15 and 22—Notices under—If 
“revivor”—Limitation Act, Art. 183. See Limi¬ 
tation^Act, Art. 183, proviso. 15 Pat. 102. 

--“O. 21, R 15 —Omission to state that execu- 

tion is for benefit of all decree-holders—Applica¬ 
tion, if invalidated—Execution application by one 
partner of decree in favour of firm—Effect. 

Where one or any of the decree-holders file an 
execution application without stating on that 
application that they are acting in the interests of 
the whole body of the decree-holders, their action 
does not necessarily invalidate the execution 
application and if any such defect is pointed out 
amendment of the application should be allowed. 
But these remarks do not apply strictly where a 
firm is concerned. So soon as the name of the 
firm is entered in an application, this entry auto¬ 
matically signifies that the application is being 
made on behalf of all the partners in the firm. 
(Davies.) Kishan Das v. Noor Mohamed. 1939 * 
A.M.L.J. 154. 
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--O. 21, R 15— Partition decree—Execution 


by one of defendants for benefit of all — Permissi¬ 
bility. 

A partition decree cannot be regarded as one 
passed jointly in favour of all the defendants so 
as to enable one of them to apply for its execu¬ 
tion for the benefit of all under O. 21, R. 15, C. P. 
Code. ( Skemp , /.) Brahm Dutt v. Narsi Ram. 
183 I.C. 100 = 12 R L. 102=41 P.L.R. 135=A.I. 
R. 1939 Lah. 302. 

--O. 21, R. 15— Scope — Application by one of 

several decree-holders—Omission to state that 
application is on behalf of all—If fatal. 

In an application to execute a joint decree by 
one of several joint decree-holders, it is incum¬ 
bent on jthe applicant to state specifically in the 
application that it is filed on behalf of all the 
decree-holders. Omission to so state is fatal to 
the application. {Norman. I C.S.) Muhammed 
Aziz Ullah v. Abdulla. 1936 A.M L J. 32. 

--O. 21, R. 15— Scope — Non-compliance with 

—If fatal—Several decree-holders—Execution 
application by one only—Omission to mention 
existence of others —Effect—Applicant acting 
honestly—Power of Court to direct amendment. 

The omission in an application for execution 
by one of several decree-holders to mention that 
there are other decree-holders does not neces¬ 
sarily invalidate the application. Where the 
applicant has acted honestly in filing such an 
application, the Court should not dismiss the 
application, but should allow him to amend the 
application so as to bring it in conformity with 
the requirements of R. 15 of O 21. ( Burn and 

Stodart, JJ.) Veerammani v. Rajaveerabasava 
Chikka Royal. I.L.R. (1939) Mad. 338=49 L. 
W. 115=1939 M.W.N. 9=185 I.C. 500=12 R.M. 
550=A.I.R.1939 Mad. 278=(1939) 1 M.L.J. 39. 

-O. 21, R. 16—Applicability—Award under 

Co-operative Societies Act—Execution by assig¬ 
nee. See Madras Co-operative Societies Act, 
S. 51 and R. 15. (1940) 2 M.L.J. 216. 

-O. 21, R. 16— Applicability — Decree against 

several persons—Death of one judgment-debtor 
—Right of deceased surviving to decree-holder 
and some judgment-debtors — Executability of 
decree. 

In a suit on a promissory note by the assignee 
thereof, a decree was passed against the execu¬ 
tants and the assignor of the note was a Hindu 
female. The assignor died later on leaving the 
plaintiff and defendants 8 to 10 as her reversion¬ 
ary heirs. Plaintiff having applied for execution 
of the decree, defendants 8 to 10 pleaded that the 
decree had become inexecutable by reason of O. 
21, R. 16, C. P. Code. 

Held , (i) though O. 21, R. 16, did not in terms 
apply to the case, the principle underlying the 
section applied, namely, that where the decree- 
holder’s right and the judgment-debtor’s liability 
became united in one and the same individual, the 
decree should be treated as satisfied; (ii) that 
since plaintiff became entitled only to a one- 
fourth share of the properties of the 7th defen¬ 
dant, the decree became inexecutable only to that 
extent, and that defendants 8 to 10 could be pro¬ 
ceeded against for the three-fourths of the 
amount of the decree. iVenkatasubba Rao and 
Abdur Rahman, JJ.) Sankaralingam Pillai v. 
Arumugham Pillai. I.L.R. (1939) Mad. 73= 
177 I.C. 331=11 R.M. 307=1938 M.W.N. 572= 
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48 L.W. 32=A.I.R. 1938 Mad. 814=(1938) 2 M. 
L. J. 156. 

-O. 21, R. 16— Applicability—Decree in 

favour of father of joint Hindu family—Execu¬ 
tion by sons— C. P. Code, O. 21, R. 10. 

A joint Hindu family consisted of father and 
sons. Partition was effected by metes and bounds 
between the father and sons by a decree based on 
as arbitration award. The father subsequently 
obtained a decree against the judgment-debtor in 
respect of a joint family debt. Subsequently one 
of the sons filed an application for execution of 
the decree. 

Held, that as there was no assignment in writ¬ 
ing, the provisions of O 21, R. 16 did not apply 
and no notice was necessary. 

Held also, that as the debt on which the decree 
was based was a debt due to a joint family, the 
son, had an interest in the decree and they were 
the holders of the decree within the meaning of 
O. 21, R. 10. The fact that no mention of the 
decree was made in the arbitration award was im¬ 
material. The application was therefore in 
accordance with law. {Wort and Varma, JJ.) 
Ramsfwak Prasad v. Saran Singh. 172 I C 
100=10 R.P. 277=1937 P.W.N. 717=A.I.R*. 
1937 Pat 607. 

“ O. IL 10 Applicability—Decree obtain¬ 
ed by Hindu father-Death of father—Execution 
by sons—Necessity for recognition by Court which 
passed decree. 

The sons of a deceased Hindu who was the 
sole decree-holder are not decree-holders who 
can execute the decree without recognition by the 
Court which passed the decree on the devolution 
upon them of the decree. The decree is, on their 
father’s death, transferred to them by operation 
of law, and 0.21, R. 16, C. P. Code, is applicable. 
{Burn and Stodart , JJ.) Narayanan Chetty v. 
Panchanathan Chettiyar. I.L R. (1940) Mad 
79=187 I.C 352=12 R.M. 724=50 L.W. 605= 
1939 M.W N. 1046 (1)=A.I.R. 1940 Mad. 89= 
(1939) 2 M.L.J. 758. 

- O. 21, R. 16— Applicability—Decree trans¬ 
ferred for execution to another Court—Death of 
decree-holder before starting of Proceedings in 
transferee Court—Procedure—Right of legal re¬ 
presentative to continue proceedings in transferee 
Court—Necessity for application to Court which 
passed decree under O. 21, R. 16. 

A legal representative of a deceased decree- 
holder is deemed a transferee of the decree by 
operation of law, and as such is entitled to apply 
for the execution of the decree to the Court 
which passed the decree, under 0.21, R. 16, C. P. 
Code. The transferee of a. decree or the heir of 
a decree-holder cannot present an application for 
its execution unless he first obtains an order 
under O. 21, R. 16, that he is the person entitled 
to execute the decree as the transferee or the 
legal representative of the original decree-holder, 
as the case may be. Where a decree has been 
transferred for execution to another Court, but 
the decree-holder dies before starting the execu¬ 
tion proceedings in that Court, his legal represen¬ 
tative cannot continue the proceedings in the 
Court to which the decree has been transferred; 
he has to start fresh proceedings in the Court 
which passed the decree under O. 21, R. 16. He 
has to seek an order under O. 21, R. 16 from the 
Court which passed the decree and have that 
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order remitted to the Court to which the decree 
has been transferred for execution under O. 21, 
R. 6(c). If the application under O. 21, R. 16 is 
granted by the Court which passed the decree, it 
may make an endorsement of that order on the 
decree and send a copy of the order along with 
the other papers to the Court to which the decree 
is transferred. It is after such an order is passed 
that the legal representative is clothed with the 
status of a decree-holder, and is then empowered 
to institute execution proceedings in the Court to 
which the decree is transferred. If the decree 
has ceased to be capable of execution by being 
time-barred, then the legal representative is not 
entitled to have an order passed in his favour 
under O 21, R. 16. ( Lokur , /.) Brijmohandas 

Damodardas v Sadashiv Laxman. 187 I.C. 85= 
12R.B. 407=41 Bom.L.R. 1190=A.I.R. 1940 
Bom. 5. 

-O. 21, R. 16— Applicability—Preliminary 

decree for mesne profits—Application for ascer¬ 
tainment—Assignment pending inquiry—Assignee 
brought on record and final decree passed — 
Application for execution—If falls- under O. 21, 

■R . 16. 

O. 21, R. 16, C. P. Code, is primarily intended 
for those cases where the name of the applicant 
for execution of the decree does not appear as a 
decree-holder in the decree but in which he bases 
his claim to execute on the ground that he is an 
assignee or transferee of one or more decree- 
holders. # Where a preliminary decree for mesne 
profits is assigned pending an inquiry into the 
mesne profits, and the assignee is substituted and 
gets a final decree passed, an application by him 
to execute that final decree is not governed by 
O. 21, R. 16 or the provisos thereto. ( Fazl Ali 
and Agarwala , JJ.) Nand Kishore Lall v. 
Chandrika Prasad Singh. 17 Pat. 206=177 I 
C. 830=11 R.P. 189=5 B.R. 26=A.I.R. 1938 
Pat. 462. 

-O. 21, R. 16— Application by assignee of 

decree—Separate application for notice to as¬ 
signor—If necessary. 

Where an assignee of a decree applies for exe¬ 
cution of the decree and requests in the applica¬ 
tion itself for notice to the assignor it is a suffi¬ 
cient compliance with the law. No separate 
application for notice to the assignor is required. 
(Norman, I.C.S.) Gulab Chandz;. Ram Niwas. 
1936 A.M.L.J. 79. 

-O. 21, R. 16— Application under — Forum 

—Decree transferred to another Court for exe¬ 
cution — Objection to execution by transferee 
of decree -If can be entertained by executing 
Court. 

An application under O. 21, R. 16, C. P. Code 
can be entertained only by tie Court which passed 
the decree and not by the Court to which the 

decree is sent for execution. If the judgment- 
debtor wants to contend that the transferee of 
the decree is merely a benaroidar for the judg¬ 
ment-debtor and the decree could not, therefore, 
be executed against lim, he is bound to raise 
that objection in tie course of proceedings taken 
cn the application under O. 21, R. 16. Such an 
objecticn could rot be entertained by the Court 
to which ihe decree is transferred for execution. 
(Srivasiaza, A.C.J. and Norazutiy, J.) Jocenira 
Singh v. Oui h Commercial Bank, Ltd. 12 
Luck. 755=165 I.C. 891 = 1936 O.L.R. 696=9 R. 


IL P. bU DU (1908), O. 21, R. 16. 

O. 267=1936 O.W.N. 1236=A.I.R. 1937 Oudh 
11X • 

O. 21,. R. 16 ’Application by transferee 
under—Certification by decree-holder of adjust¬ 
ment without knowledge of transferee—If bar to 
application by transferee—Remedy of latter See 
C. P. Code, O. 21, Rr. 2 and 16. 45 L.W. 562. 

— O. 21, R. 16— Assignment—Validity of— 
Hightof judgment-debtor to question—Decree 
in favour of minor assigned by guardian ad- 
htem without leave of Court. See C P Codf 
O. 32, Rr.J) (D (b) and 7(1). 43 C.W.N. 962. ' 

21, R. 16 “ Assignment in writing ”— 

Form of—What amounts to—Joint application by 
holder of decree and another to recognise title of 
latter, to. the monies due under decree—Court 
sanctioning arrangement and passing decree in 
terms—Effect of. 

Where a joint application is made to the Court 
by the holder of a decree and another wherein it 
is stated that the former has no objection to sur- 
nmder all his rights to the latter and that the 
Court should confirm that arrangement by a 
decree declaring the latter's title to the monies 
claimable under the former’s decree, and the 
Court sanctions such arrangement, there is in 
effect an assignment in writing as contemplated 
O. 21, R. 16, C. P. Code. There is no provision 
in law prescribing a particular form of such an 
assignment. Some written authority proceeding 
from the transferor of the decree is sufficient for 
the Court to take action on the application of the 
transferee. (Wassoodew and Sen,JJ.) Asundi 
*. ViRAPPA Andaneppa. I.L.R. (1939) Bom. 271 

—*2 R.B. 44=41 Bom.L.R. 371= 
A.I.R. 1939 Bom. 221 . 

*-O. 21, Rr. 16 and 53, Ss. 47 and 64— Assign¬ 

ment of decree after its attachment—Assignee 
applying to execute decree—Objection by attaching 
creditor who is also the judgment-debtor, under 
S. ,64 and O. 21, R. 53— Maintainability—Order 
dismissing the objection—Second appeal. 

N had a decree against M , and M had a decree 
against N and both of them were decrees for pay¬ 
ment of money. N attached M’s decree, and after 
the attachment, M assigned his decree to G. G 
made an application under O. 21, R. 16, C P 
Cede, for substitution of his name in the place of 
M and for execution of the decree. 

Held, that as N had a claim enforceable under 
his attachment, he was entitled lo take an objec¬ 
tion under the provisions of S. 64, C. P Code 
that the assignment of the decree was void, and 
that it was also open to him to take an objection 
under O. 21, R. 53 (6) and show that the decree 
could not be executed against him. 

Held, further, that the order dismissing N's 
objection fell within ihe scope of S. 47, C. P. 
Lode, ana as such a second appeal was competent. 

(Cargo Nath, J .) Narain Sahu v. Gopi Nath 
Naik. 167 I.C. 116=9 R.A. 490=1936 A.W.R. 
1167=1937 A LR. 128=1936 A.L J. 1355=A.I. 
R 1937 All. 63. 

•" O. 21, R. 16 —Assignment of decree—Court 
passing decree making definite order of substitu¬ 
tion^-Transfer for execution to Court of that 
province— Power of latter Court to question right 
of transferee. 

Vhere the decree-holder has assigned ihe 
decree in favour of a person in another province 
and the Court passir g the decree makes a definite 
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order of substitution having complied with the 
provisions of O. 21, R. 16 and transmits the 
decree for execution to the Court of that province, 
the executing Court has to presume that the 
Court passing the decree has acted according to 

complied with the provisions of O. 21, 
K. 16 and gave notice to the judgment-debtor. 
Once it is so presumed the executing Court cannot 
question the transferee’s right to the execution 
or the decree. If there is any defect in the exe- 
cution application the judgment-debtor should 
make his objection to the Court which passed the 
decree. Where he does not do so he cannot object 
that he had no notice of the transfer and that the 
executing Court was not competent to execute 
the decree. ( Havelizoala and Lobo, A.J.Cs.) 
Udharam Baharmal v. Murari Lal 167 I C 

182 = 30 S.L.R. 249 =A.I.R. 1936 

Sind 191. 

—- O. 21, R, 16 —Assignment of decree—Form 

of. 

No particular form of assignment is prescribed 
in the case of decrees either under O. 21, R. 16 or 
by any other provision of law. Anything in 
writing which transfers a decree and clearly 
shows that the intention was to assign, the decree 
is sufficient. What is required is an assignment 
ln ^stance which is in writing. ( Pandrang Row 

and Menon ,JJ.) Periakatha Nadar w. Maha- 
lingam. 1936 M.W.N. 553=166 I.C. 922=9 R 

409=44 L.W. 336=A.I.R, 1936 Mad. 543 = 
71 M.L.J. 161. 


O. 21, R. 16 — Assignment of decree fend¬ 
ing suit by judgment-debtor against decree-holder 
with notice of suit—Execution—Right of judg- 
ment-de btor to set-off. 

Where the assignee of a decree, has at the time 
of assign ment knowledge of a suit pending at the 
instance of the assignor’s judgment-debtor 
against the assignor, lie purchases the decree 
subject to the right of the judgment-debtor to 
claim a set-off when he comes to execute his 
decree. ( Almond , A.J.C. ) Gopai.das v. Beiiari- 
lal 161 I.C. 45=8 R.Pesh. 154=A.I.R. 1936 
Pesh. 33. 


———0.21, R. 16— Assignment of decree—Sale 
of decree by Court — If amounts to —Formal deed 
of assignment—If necessary. 

Where pending a partnership suit, the Court 
with a view of protecting the assets of the 
partnership, itself sells a decree in Court, by auc¬ 
tion through Commissioner to the highest bidder 
from amongst the parties, a formal Assignment in 
the sense of document which in form purports to 
assign the decree is not required by law provided 

r . 1 1 . 1 amount to an assignment 

of the decree in substance. ( Pandrang Row and 
Menon, JJ .) Periakatha Nadar v . Mama- 
“NGAM. 166 I.C. 922=9 R.M. 409=1936 M.W. 

N. 553=44 L W. 336 = A J.R. 1936 Mad. 543= 
71 M.L.J. 161. 

' 'O* 21, R. 16 —Assignment of decree — What 

amounts to. 

In a partition suit a decree was passed in 
favour of the plaintiff. In lieu of the costs in¬ 
curred by the plaintiff to his solicitors, he exe- 

indenture in favour of the solicitors. 
1 he indent 11 re purported to assign and transfer 
the full benefit in four sums of money recovera¬ 
ble from the defendants as a result of a decree 
passed in the partition suit. The solicitors made 
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an application for transfer of the decree for its 
execution as assignees of the decree. 

Field, that as the indenture contained no words 
which purported to assign the decree itself, the 
solicitors could not ask for transfer of decree as 
assignee decree-holders. ( Costello, Ag.C.J. and 
Edgley y J.) H. N. Dutta & Co. v. Tarubala 
Dassi. 174 I.C. 936=10 R.C. 735=A.I.R. 1937 
Cal. 570. 

-—0.21, R. 16— Construction— u Court which 
passed the decree"—Azvard under Co-operative 
Societies Act—Execution by Civil Court — Assign¬ 
ment --Power of Civil Court to recognise. 

A Civil Court to which an award made by a 
Registrar of Co operative Societies under the 
Co-operative Societies Act has been transmitted 
for execution has jurisdiction to recognise an 
assignment of the award under O. 21, R 16, C. P. 
Code. {Wadsworth, J.) Kannappa Mudali v. 
Varadachariar. 188 I.C. 204=12 R M. 816= 
1939 M.W.N. 986=50 L.W. 507=A.I.R. 1940 
Mad. 38=(1939) 2 M.L.J. 596. 

0.21, R. 16— Construction—“Transfer by 
operation of law"—"Assignment in writing ” if 
included—Holder of decree declaring title to 
another decree passed previously—If transf cree 
"by operation of law." 

The phrase “transfer by operation of law” in 
0.21, R. 16, C. P. Code, should receive a restric¬ 
tive interpretation and not an extensive or com¬ 
prehensive meaning. The expression “assign¬ 
ment in writing” cannot be regarded as illustra¬ 
tive of the supposed general term comprised in 
the expression “operation of law,” the specific 
import of the two expressions remains unaffect¬ 
ed by their connection with one another in O. 21, 
R. 16. Transfers “by operation of law” are in¬ 
tended to be confined to testamentary and intes¬ 
tate succession, forfeiture, insolvency, and the 
like. A decree declaring the title of a party to a 
decree passed previously cannot be regarded as 
sufficient to effect a transfer “by operation of 
law” of the right to execute the decree within 
the meaning of O. 21, R. 16; nor does it ipso 
facto constitute an assignment. At best it creates 
a right to obtain an assignment of the decree for 
the purpose of realization of the debt to which 
the title is conferred. A person who obtains a 
right to obtain an assignment of a decree already 
obtained or the monies recoverable thereunder is 
not a transferee “by operation of law.” 
(Wassoodezv and Sen, JJ.) Asundi v. Virappa 
Andaneppa. I.LR (1939) Bom 271=181 I.C. 
779=12 R. B. 44=41 Bom.L.R. 37l=A.I.R. 
1939 Bom. 221. 

-O. 21, R. 16— Construction —“ Transfer by 

operation of law". 

The words “operation of law” cannot apply to 
a case where a person has become the owner of 
a decree by some transaction inter vivos. ( Pand¬ 
rang Rozv and Menon, JJ.) Periakatha Nadar 
v. Mahalingam. 166 l C. 922=9 R.M 409= 
1936 M.W.N. 553=44 L.W. 336=A.I.R. 1936 
Mad. 543=71 M.L.J. 161. 

•--O. 21, R. 16— Construction— "Transferee" 

—Assignment of decree by deed in zv riling in 
name of one benami for another — Benamidar—If 
transferee—Application by real assignee—If one 
“w accordance with law" —Limitation Act, Art . 
182(5). • ■> ' 
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Where a decree is transferred by a deed of 
assignment in writing the person named as the 
assignee in the deed is the “transferee” who is 
entitled to apply for execution under 0.21, R. 16, 
C- P. Code, though the assignment in his name is 
benami for another. The real or beneficial trans¬ 
feree is not the “transferee.” An application by 
•the real assignee for execution is not in “accord¬ 
ance with law” which would save limitation for a 
later application under Art. 182 (5) of the Limi¬ 
tation Act. The mere fact that the real assignee 
gets a decree in a suit declaring that he is the 
real owner of the decree or the real assignee can¬ 
not entitle him to apply in execution or to make 
his application one in accordance with law. 
<Wort and Varma, JJ.) Shaikh Mohammad 
Anas v. Bhupendra Prasad Shukul. 17 Pat. 
223=177 IC. 992=11 R.P. 199=19 Pat.L.T. 
901=5 B.R. 41=A.I.R. 1938 Pat. 457. 

-O. 21, R. 16 and S. 146— Decree-holder 

dying pending execution application—Transfer of 
decree before his death—Right of transferee and 
his legal representative to continue pending appli¬ 
cation. 

A pending execution application does not abate 
by reason of the death of the decree-holder. In 
these circumstances, S. 146, C. P. Code, would 
appear to indicate that the continuation of pro¬ 
ceedings which was open to the deceased decree- 
holder, is also open to the person claiming under 
him. O. 21, R. 16 no doubt lays down that the 
transferee of a decree may apply for its execu¬ 
tion to the Court which passed it, but it should 
not be interpreted as implying that he must make 
a regular and fresh application. O. 21, R. 16 
primarily applies in the case where no execution 
application is already pending, in which case even 
the original decree-holder can only seek for 
execution by an application. S. 146, C. P. Code, 
however refers not only to applications made, 
but also to proceedings which may be taken. In 
a case of this nature the decree-holder has the 
right to proceed with his pending application, and 
S. 146 gives authority for the person claiming 
under him to do the same. It is true that S. 146 
is qualified by the words “save as otherwise pro¬ 
vided by this Code,” but there being no express 
provision of the Code regarding continuance of 
pending execution application upon the death of 
the decree-holder, this proviso does not prevent 
S. 146 being applied to continuation of pending 
execution application. A.I.R. 1°31 Bom. 423; 
A.I.R. 1930 Cal. 614; A.I.R. 1926 Cal. 957; 3 I.C. 
324; 26 Cal. 250; A.I.R. 1932 Mad. 73 (F.B.) ; A.I. 
R. 1921 Pat. 180; A.I.R. 1924 Pat. 576 and A.I.R. 
1930 Sind 283. Rel. on; A.I.R. 1927 All. 165 (F.B.) 
Diss. ( Middleton , /. C.) Mt Wazir Jan v. 
Ghulam Hussain. 167 I.C. 575=9 R. Pesh. 
97=A.I.R. 1937 Pesh. 18. 

-0.21, R. 16— Decree obtained by Bank 

transferred to another Court for execution—Bank 
going into liquidation—Right of official liquidator 
to apply to transferee Court for execution. 

A decree obtained by a Bank was transferred to 
-another Court for execution. In the meantime 
the Bank went into liquidation and the official 
liquidator applied to transferee Court for execu¬ 
tion. It was contended that O. 21, R. 16, does 
apply to the facts of the case, as the official 
liquidator does not come within the ambit of the 
•expression ‘transferee of the decree/ 


Held, that the official liquidator was merely 
the agent of the Court for the purposes of liqui- 
j dation of the Bank. The decree did not vest in 
him. He could not take any proceedings in exe¬ 
cution in his own name. S. 179, Companies Act, 
makes it quite clear that the official liquidator 
was not the transferee of the decree and there¬ 
fore the decree could be executed by the trans¬ 
feree Court on his application made on behalf of 
the Bank in liquidation and in its name. (Jai 
Lai , /.) Lyallpur Bank, Ltd. v. Manohar Lal. 
161 I.C. 662=8 R.L. 783 (1)=A.I.R. 1936 Lah. 
152. 


-O. 21, R. 16— Non-service of notice — Assig¬ 
nors and judgment-debtor waiving right—Validity 
of execution sale. 

The notices to which reference is made in O. 21, 
R. 16, C. P. Code, are merely for the benefit of 
the transferors and the* judgment-debtors and it 
was apparently the intention of the Legislature to 
ensure that execution proceedings should not be 
continued unless the transferors and the judg¬ 
ment-debtors had had a suitable opportunity of 
coming forward to contest the validity of the as¬ 
signment if they wished to do so. If, however, the 
persons directly interested waive their right, ac¬ 
knowledge the validity of the assignment and 
raise no objection so far as the execution pro¬ 
ceedings are concerned, non-compliance with the 
technical requirements of O 21, R. 16 would not 
render a sale a nullity, which had been held in 
the course of execution proceedings in which 
notices under O. 21, R. 16 had not been served. 
(Edgley , /.) Charubala Dei v. Baiicuntha 
Nath Jana. 43 C.W.N. 743=182 I.C. 980=12 
R.C. 124=A.I.R. 1939 Cal. 419. 


O. 21, R. 16— Non-service of notice — Vali¬ 
dity of sale. 

The service of notice under 0.21, R. 16, C. P. 
Code, is an essentia! pre-requisite to the assump¬ 
tion of jurisdiction by the Court in a proceeding 
to execute the decree, if the application for exe¬ 
cution purports to have been made by one who is 
not the original decree-holder but describes him¬ 
self as an assignee of the decree-holder. The 
non-service of such notice makes the sale held in 
execution of that decree void ab initio, although 
the purchaser is not the decree-holder himself 
but an absolute stranger. ( Mukherjea, J.) 
bURiFA Khatoon v. Assimannessa Bibi 178 I C 

r 57 i^ti C W N - 949=11 R.C. 336=A.I.R. 1938 
Lal. 734. 
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. , - - - uuiummy aecree 

against decree-holder entitling him to share in 
decretal amount—If transferee of decree. 

A person cannot be regarded as transferee of a 

decree by operation of law by his merely obtain¬ 
ing a decree against the decree-holder entitling 
rum to a certain share in the decretal amount, 
buch a person, therefore, has no locus standi to 
maintain an application under O. 21, R 16 C P 
Code. ( Srivastava, C.J. and Madeley, j .) Ta’oir 
Husain v. Mahomed Akhtar. 13 Luck 549— 
=170 I.C. 904=10 R.O. 58=1937 O L r‘ 489— 
1937 O.W.N. 882=A.I.R. 1937 Oudh 471. 

7 ~° 21 > R ' R* Procedure—Execution bv 

transferee—Procedure—Preliminaries— Jurisdir 

Uon to issue notice and to recognise assignment— 

Cmlft. WklCh passed the decree or transferee 
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T'ie proper procedure to be followed by the 
transferee of a decree under O. 21, R. 16, C. P. 
Code, is that he must first apply for execution oi 
the decree to the Court which passed the decree, 
and pray that the usual notice do issue. After the 
objections, if any, are heard and the notice is 
made absolute, the decree may be executed by the 
transferee in the same manner and subject to the 
same conditions as if the application were by the 
decree holder. The transferee must then apply 
ior execution in the usual mode under O. 21, R. 

11, specifying the mode or modes in which the 
Courts assistance is required. If he desires the 
decree to be transmitted for execution to another 
Court he must make the application therefor to 
the Court which passed the decree. But the 
mode m which execution is sought need not be 
stated at first in the application under R. 16. The 

notice required by that rule must first be issued 

by the Court which passed the decree. Such a 
notice cannot be issued by the transferee Court. 
It is only when the notice is made absolute that 
the transferee acquires a right to apply for exe¬ 
cution under R. 11 (2). ( Wadia , J .) Baijnath 

Ramchander v. Binjraj Joowarmal Batia & Co. 

Bom. 691 = 39 Bom.L.R. 540=170 
I C. 8 7 2 0 R.B. 143=A.I.R. 1937 Bom. 365 

j Recording of assignment of 

decree—Application for—Maintainability. 

■o justification for reading into 0. 21, 

K. 10, c. t . Code, provision for anything more 
than a single application for execution by a trans¬ 
feree of a decree. An application by him for 
merely recording the assignment of the decree is 
therefore not competent. (Sen, J.) Radha Nath 

or? rioc 0DUMNA Kumar Sarkar. I.L.R. (1939) 

^ 04J. 

“ O. 21, Rr. 16 and 18 —Relative scope — 
Cross decrees—Assignment of one—If bar to set¬ 
off. 

O. 21, R. 18, C. P. Code, is not inapplicable to 
the case of an assignee of a decree, and R. 16 of 
O. 21, is no bar to the application of R. 18. When 

a i l o eS i t o° n r° f cross_(lecr ees arises the provisions 
of K. 18 of O. 21 cannot be ignored. ( Bennet , J.) 
Girdhar Das v. Triloki Nath. 174 I C 53= 
10 R.A. 536=1938 A.L.R. 224=1937 A.Lj’ 1371 
—1938^A.W.R. (H.CJ 3=A I.R. 1938 All. 130. 

O. 21, R. 16 — Right of assignor — Right to 
execute. 

There is no authority for the proposition that 
from the date of assignment of his decree the 
assignor-decree-holder is precluded from execu- 

1 F n ^ il ^ hc necessary application 
under O 21 R. 16, C. P. Code, is made to the 

th^rpnf Vh fL C1 p , assefI the decree by the assignee 
thereof, the only person who can execute it is the 

person whose name appears on the record as the 

A/rf r 4. e ’ ho ^ r ’ t,lc assignor. ( Dunkley , /.) 
M a Tin ^J <0 £ A J£ ET - 19 39 Rang.L.R. 152= 

245 I C ‘ 74=12 R R 121 =A.I.R. 1939 Rang. 

Z r°; 2 xt’ R ' ld Scope—“Decree”—Assign- 
^-Necessity for writing-Oral assign- 

r7^ nt T, V 4 ldlt ^' Sale of Goods Act, S. 2 
(/). 41 Bom.L.R. 33. 

O. 21, R 16 —Transfer by operation of law 
Notice to judgment-debtor — Neccssitv. 

Under 0.21, R. 16, in the case of a decree 

operation .°f law, it is not neces- 

sa y that notice to the judgment-debtor should 
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issue. (Bennet, A.CJ. and Ganga Nath, /.) 
N ar ain Sarup v. Daya Shanker. I.L.R. (1938) 
All 425=i75 I.C. 590=10 R.A. 700=1938 AL 

?«n 45 °A = T^ 38 AX J - 308=1938 A.W.R. (H.C S 
160=A.I.R. 1938 All. 256. * 

———0.21, R. 16—Transferee decree-holder— 
Rights—Payment made to decree holder uncerti¬ 
fied but recited in deed of transfer—Right of 
transferee to execute for whole amount ignoring 
payment as uncertified. See C. P. Code O 21 
RR. 2 and 16. (1937; 1 M.L.J. 296. ’ ' 

—— 9 *. 21, R * 16 second proviso—Applicability 

Conditions Decree for mesne profits — If 
money decree be fore ascertainment of amount. 

Before the second proviso to O. 21. R. 16. C. P. 
Code ( can apply, it must be shown that that the 
decree transferred, is a money decree and that 
the transfer took place after the decree sought to- 
be executed was passed. 

Quaere. Whether a decree for mesne profits, 
before the amount is ascertained, can be regarded 
as a money decree. (Fad Ali and Agarzvala, JJ.) 
Nand Kishore Lall v. Chandrika Prasad 

Singh. 17 Pat. 206=177 I.C 830=5 B.R. 26— 

11 R 1 R - 1938 Pat - 462 « 

0.21, R. 16, proviso 2—Applicability to 
mortgage decrees , 

A mortgage decree is not a decree for the pay¬ 
ment of money within the meaning of proviso Z 
to O. 21, R. 16. The proviso therefore does not 
apply to mortgage decrees as such, but it comes- 
mto operation only after the property is sold and 
a personal decree is passed. (Rupchand Bilaram 
and Ilaveliwala, A.J.Cs.) Pribhol Narumal v. 
Jethanand Santdas. 31 S L R. 47=70 I.C. 46 
=10 R S. 38=A.I.R. 1937 Sind 112. 

-0.21, R. 16, second proviso —Decree for 

payment of money—If includes mortgage decree 
for sale. 

The phrase “decree for the payment of money” 
occurring in the second proviso to O. 21, R. 15- 
does not include a decree for sale passed in a. 
mortgage suit. Hence there is no bar to the. 
assignee of the decree proceeding on with the 
execution, although before the assignment of the 
decree in his favour, he had acquired the interest 
of one of the judgment-debtors, and the property 
in his hands was liable to be sold in execution 
thereof. (R.C. M it ter and Khundkar, JJ.) C. K. 
Bezbarua v. Golak Chandra Bizbarua. 183 
I.C. 792=12 R.C. 187=70 C.L J. 143=A.I.R. 
1939 Cal. 425. * 

~--O. 21, R. 16, second proviso —Order sub¬ 

stituting purchaser of decree—Subsequent objec¬ 
tion that he is benamidar for one of judgment- 
debtors—If barred by res judicata. 

An objection by a judgment-debtor under the 
second proviso to O. 21, R. 16, C. P. Code, that 
the purchaser of the decree whose name has beeni 
ordered to be substituted is a benamidar for one 
of the judgment-debtors* is not barred by res. 
judicata by his failure to raise that objection^ 
when notice of the application for substitution 
was served on him, if he was not aware of that 
fact at that time. (Zia-ul-Hasan and Hamilton , 
JJ.) Sheo Darshan Singh v. Rajendra Singh. 
173 I.C. 880=1938 O.L R. 146=10 R O. 230= 
1938 O.W.N. 346=1938 O.A. 246=A.I.R. 1938; 
Oudh 106. 

--O 21 , R. 17— Amendment — Powers of 

Court—Application for execution by attachment 
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7iL a I Hc llVl- °t pro f ert y *° be attached not sfie- 

after lim‘tn!* Catto j\ to a ™ end by giving particulars 
a jter limitation—If can be allowed. 

C "ff. 21 : R - 17 > c - p - Code, it is open to the 
Court at any time, up to and including the hear¬ 
ing, to make an amendment of an application for 
execution under the terms of the rule. Where an 
application for execution by attachment of immo- 
vab e property, does not specify any property an 
application to amend by giving the particulars of 
the property to be attached may be allowed at the 
hearing of the application. Rule 17 gives express 

to , make amendments and the 
fact that limitation has expired is irrelevant 

5™" fP ar ‘ j. r °™ O. 21, R. 17, the Court has a 
1 i u f lsdic j 10 h t0 allow amendments. (Beau- 
no t, C.J. and Wadta, J .) Mahomedbhai v 

? 7 A 7 W T°r B Q«Q CO- fL-R. (1938) Bom. 708= 

i ,42 = 4 ° B °” LR - ««= 

Execution—Subsequent decision of appeal from 
preliminary decree—Necessity to amend final 
decree or for fresh final decree—Amendment of 
execution petition in accordance with modifica- 
tion appeal Procedure. See Limitation Act, 

Art. 182 (2). (1937) 1 M.L.J. 407. 

——O. 21, R. 17—Amendment of execution 
petit 10 !!—Power of Court—Application to amend 
made after 12 years from date of decree—Com- 
petency, Execution—Limitation. 71 M.L 

J. 

“P* 21. .R. 17 —Application for execution for 
a certain relief—Second application asking for a 
different kind of relief—If one for amendment of 
the previous application—Decree barred on the 
date of the second applications—Second appli¬ 
cation ordered—Legality — Conditions for the 
applicability of O. 21, R . 17. 

A decree-holder filed an application for execu¬ 
tion and asked for the arrest of the judgment- 

debtor and sale of the holding, if necessary. 
About nine months afterwards he filed another 
application for attachment of movables which 
was ordered. 

Held, that the second application is not one for 
amendment of the previous application under O. 
21, R. 17. It is an independent application, asking 
for a different kind of relief. It marks a sub¬ 
stantial departure from the previous application 
and not a continuation of the execution initiated 
by that application. It cannot be treated as an 
application presented on the date on which the 
original application was presented. As the decree 
was barred on the date of the second application 
the attachment is without jurisdiction. The pro¬ 
visions of O. 21, R. 17 require that that the appli¬ 
cation for execution be returned for amendment 
for non-compliance with the provisions of Rr 
11-14 and the application is thus amended. (S. K. 
Ghose, J.) Aziz Rahaman Molla v. Bepin 
Behari Mukherji. 174 I.C. 589=10 R.C. 687= 

66 C.L.J. 57=A.I.R. 1938 Cal. 162. 

-O. 21, R. 17— Scope — Amendment — Powers 

of Court — Nature of amendment permissible 
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applic a tio ns f a il to conform to the requirements 
ot (J. 21, Rr. 11 to 14 and the decree-holder 
applies to amend the application under R. 17 

Otherwise there is nothing in the Code itself to' 

warrant an execution proceeding being carried on 
m a different form from that in which it is 
4 lart ^ (Agarwala and Rowland, JJ.) Ram Ran 

21 J pIt^ R T A 4n7 SlN A t » P^SAD Singh. 

1 407=A.I.R. 1940 Pat. 571. 

21, R. 17 (1 )~~Scope — Power of Court 
unaer—ApphcaUon for amendment of application 
after limitation—Application for execution made' 
m time—Amendment—If may be allowed—Dis- 
Cre A t0 i\ °t ercise of—Considerations. 

! or™ squires a substantial compli- 

1 deferr*^ i to 14, and i£ an application is 

the . Court can in its discretion allow 
the defect to be remedied either then and there or 

airmndm be , fixed It can allow an 

5 ” d {?'en* under the rule, where the amendment 

annl?iif5° f t mita u tlon - provlded the execution, 
application has been made within time. An 

°. f t. he application made after the 
8 ? 5 i° d of bn Vtation, should not be dismissed on 
at ground, but must be considered on its merits 

cas V e n V. eg r d t 0 u aH the circumstances of the 

ex e rr.\p« e -£° Urtha i SadisCretion which il m ust 
the h ? g -n d t0 a11 the circumstances. If * 

theother d n? e r - n?t Prejudice the rights of 
rati™ / parties existing at the time of the appli- 
and tLl 0r amendment, the Court can allow it;. 

the date ^f",- f aIlow / d ’ relates back to 

u the aPP ,lc ation for execution which 

Baitn^tpt P 66 " made Wlthin time - CVadia, J.) 
Bath ^ Vm ^, in J r aJ Joowarmal 

877-1 n£°b * (1937) Bom. 691=170 I.C. 

143=39 B “ 1E 5 «= A 'i*. 

~~ B. 17 (2) — Applicability — Execution 

t C.H 71 Cl - /r 1 * / •/ a .. . J - t— v 


under rule. 

Rowland, J .—The C. P- Code does not make 
provision for amendment of applications to 
execute a decree except for the purpose of 
removing formal defects by reason of which the 

Q. D. 


ioo 


n . K — LSXeCUtlOtl 

application—Return for amendment—Represen- 

T'T ?.f ter due amendment—Effect—Original 

application not containing list of properties—If 
bars application of R. 17 (2). L *~ 

t;J LJnder r°-Code, where an execu¬ 
tion application returned for satisfying any of the 

requirements of O. 21, Rr. 11 to 14, isre-present- 

1S / b i at tb - e re -Presentation dates 
back to the date of the original presentation. The 

J i St ° f the P ro P e rtie5 to he sold 
tor realising the decree amount was not given in 

J!?® original application would not deprive 
y}$ decree-holder of the benefit of O. 21, R. 17 
!£• ( Somayya , J .) Muthukrishna Rata v 
VISWALINGA KaDAVARAYAR. 1940 M.W.N. 547. “ 

S 71 °c^ 1 ’ 4 ? , i 8 7 : A PP li cability—If affected by 

§&SB MM !■• R - “• 

decre P —qtVoff 18 iT^ ppllca J 5ility to ass 'gnee of 

*™,-TA r ! g ;Xot r “ 

oflir 18and 2 ?9 lay h ’f that the P rov 'sions. 
decreL ,• am V f 9 sha]I a PP'>’ to cross-mortgage 
e-a * lf tV ?° extending parties hold mort- 

abfe ^r a i nSt each ° ther then tbe y will be 

apie to set off decrees one against the 

here is nothing in the provisions of R 20 which 
11 warrant the Court in holding that a decree 
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obtained on the foot of a mortgage becomes a 
decree for payment of money and therefore it 
can be set oft against a simple money decree 
held by the opposite party. ( Thom and Rachhpal 
Singh, JJ.) Nacesar Ram v. Rajnet Ram. 58 
All. 907=162 I C. 289=8 R A. 857=1936 A.W. 
R. 405 = 1936 A.L.J. 562=A.I R. 1936 All. 639. 

" O. 21, Rr. 18 to 20— Right of set-off — 
Principle of the rules. 

If X has a decree against A and A and B have 
a decree against X, it is clear from illustration 
(6) to R. 18 of O. 21, C. P. Code, as well as on 
principle, that X cannot insist on a set-off. But 
if B and A both ask for the set-off and it appears 
that A incurred the debt to X on behalf of him¬ 
self and B, the set-off need not necessarily be 
refused. It is true that under Rr. 18 to 20 of O. 21, 
C- P. Code, the set-off of decrees is not a dis¬ 
cretionary matter depending upon equitable con¬ 
siderations such as may emerge from the circum¬ 
stances that both decrees arise out of the same 
transaction. Whatever they arise from, circuity 
of proceedings thereunder can be avoided and 
should be avoided—this is the principle of the 
rules. (Sir George Rankin.) HazaRiram Mar- 
wari v. Bansiphar Dhandania. 64 I.A. 67=16 
Pat. 127=65 C.L.J. 56=1937 A.L.J 553=1937 
. A.L.R. 117=39 Bom.L.R. 369=1937 P.W.N. 
133=1937 O.L.R. 65=3 B.R. 269=166 I.C. 
653=1937 A.W.R. 180=45 L.W. 198=18 Pat. 
L.T. 127=1937 M.W.N. 248 = 41 C W.N. 449= 
9 R.P.C. 156=1937 O.W.N. 150=A.I.R. 1937 
P.C. 39=(1937) 1 M.L.J.254 (P C.). 

O. 21, R. 18 —Scope — Cross-decrees '— 
Smaller decree—Executability by attaching credi¬ 
tor of smaller decree-holder—Rateable distribu¬ 
tion in respect of such decree. 

Under O. 21, R. 18, C. P. Code, in the case of 
cross-decrees, the smaller decree must always be 
set off against the larger decree ; a creditor who 
attaches the smaller decree has no greater rights 
than the holder of such smaller decree, and can¬ 
not claim to execute it in spite of the existence of 
the larger decree held by the judgment-debtor 
under the attached decree which is smaller. The 
rule laid down by O. 21, R. 18, C. P. Code, has 
first to be applied before any question of ratea¬ 
ble distribution can arise under S. 73, C. P. Code. 
The smaller decree merges in the larger decree 
and cannot be executed. ( Suhuman, CJ. and 
Bennet, /.) Rajman Ram v. Sarjoo Prasad. 
1937 A.L J. 473 = 1937 A.W.R. 441 = 169 I.C. 
639=10 R.A. 47=1937 A.L.R. 567=A.I.R. 1937 
All. 422. 

“7 -O. 21, Rr. 18 and 19— Scope — If exhaus¬ 

tive—Different claims arising at different stages 
in same suit or proceeding — Set-off—Inherent 
powers of Court. 

Rr. 18 and 19 of O. 21, C. P. Code, are not 
exhaustive of the cases in which a set-off may be 
allow'ed in execution proceedings. The Court, 
apart from these rules, has inherent jurisdiction 
on equitable principles to allow a set-off of 
claims arising at different stages in the same suit 
•or proceeding, and this even if the right to reco¬ 
ver the claim sought to be set off is barred by 
time. Costs payable to one party by another in 
an appeal from a final decree in a partition suit 
can be set off against the amount payable by that 
party to the other under final decree, when the 
latter applies to execute the decree in his favour. 


DIGEST, 1936—1940. 

C. P. CODE (1908), O. 21, R. 19. 

(Rupchand Bilaram, Ag. J.C. and Lobo, J.) Mt 
Nonibai v. Jethanand. 32 S.L.R. 162=10 R S* 
218=173 I.C. 574=A.I.R. 1938 Sind 31. 

O. 21, R. 18 —Scope— If inconsistent with 
S. 49. See C. P. Code, S. 49 and O 21, R. 18 
1937 A.W.R. 191=A.I.R. 1937 All. 351. 

O. 21, Rr. 18 and 19— Scope of — If ex¬ 
haustive. 

The provisions of the Code regarding a set-off 
are contained in Rr. 18 and 19 of O. 21. It is 
clear that those rules have been specifically res¬ 
tricted in their application and unless a case can 
be brought strictly within the terms of those 
provisions, no set-off can be allowed. (Almond, 
J.C.) Chandar Bhan v. Kuda Baksh. 10 R. 
Pesh. 55=173 I.C. 719=A.I.R. 1937 Pesh. 83. 

-O. 21, Rr. 18 and 19— Set-off of time 

barred claims—Inherent jurisdiction of Court. 

Apart from the provisions of Rr. 18 and 19 of 
O. 21, the Court has inherent jurisdiction to 
allow set-off of the claims arising at different 
stages in the same suit or proceeding even if the 
right to recover the claim sought to be set off is 
barred by limitation. (Bhide,J.) Badri Nath; 
Mehra v. Moti Ram Mehka. 183 I.C. 61=12 
R.L. 94=41 P.L.R. 385=A.I.R. 1939 Lah. 85. 

-O. 21, R. 18 (2)— Applicability—Claim to 

set off by assignee of decree — Maintainability — 
Conditions. 

There is no room for the application of O. 21, 
R. 18 (2) unless the person claiming the set-off 
has come on the scene in time. The assignee 
claiming set-off must have got the assignment 
before applications are made to execute the 
decrees. (Stone, C.J.) Mirtunjaya Prasad v. 
Biharilal. 20 N.L.J. 70. 

-O. 21, R. 19— Applicability — Creditors of 

parties also concerned. 

O. 21, R. 19 deals with a case in which only the 
two parties arc entitled to recover sums of money 
from each other. As such it cannot cover a case 
in which the creditors of one of the parties are 
also concerned. (Thomas, C. J . and Zia-ul- 
Hasan, J.) Badri Das v. Raja Birendra Bikram 
Singh. 14 Luck. 106=175 I.C. 169=1938 O.A. 
461 = 1938 O.L R. 276=10 R.O. 313=1938 A.W. 
R. (C.C.) 61=1938 O.W.N. 722=1938 R.D. 

708=A.I.R. 1938 Oudh 169. 

- O. 21, R. 19— Applicability and scope — If 

exhaustive in regard to questions relating to 
execution, discharge or satisfaction under S. 47. 
See C. P. Code, S. 47. A.I.R. 1936 Cal. 409. 

-O. 21, R. 19— Applicability—Mortgage Jwif 

—Decree for amount recoverable from mortgaged 
properties—Decree for smaller sutn by way of 
costs in favour of mortgagor personally agayist 
mortgagee —Set-off—Right of mortgagor — Defen¬ 
dant to execute his decree. 

O. 21, R. 19. C P. Code, only requires that the 
two parties must be held entitled to recover 
sums of money from each other. A decree to A 
against B for a sum of money to be recoverable 
from his property is as much a decree to recover 
the sum of money from B. The decree need not 
necessarily be a decree directing A to recover the 
sum of money from B personally. The section 
does not say or provide in what manner tne 
decree is to be executed. The rule would apply 
even to the case of a decree for sale in en j or ^®“ 
ment of a mortgage or charge. W " e . re . a 
for sale in a mortgage suit provides that A sha 





1 589 CIVIL, CRIMINA 

C. P. CODE (1908), O 21, R. 19. 

recover certain sums of money from certain pro¬ 
perties belonging to B and mortgaged by B to A 
and also provides that B should be entitled to 

recover a smaller amount of money from^ per¬ 
sonally for the proportionate costs decreed in 

B s favour, O. 21, R. 19, C. P. Code, would apply, 
and B is not entitled to execute the decree in his 

n V 9 i U r f? ™ e two decrees can be set off under 
O. 21, R. 19, C. P. Code. ( Burn and Venkata - 
rawmm Rao //.) Damodar Shanbhogue v. 

464=11 R.M. 338=1938 M. 
W.N. 277—47 L.W. 382=A IR 1938 Mad 
638=(1938) 1 M.L.J. 417. ' 

7 7~°' 21 ’ Scope—Decree for specific \ 

Performance-Direction to plaintiff to deposit \ 
certain amount within specified time—Direction ' 
that on such deposit defendant was to execute and 

register deed of conveyance—Costs allowed to 

plaintiff—Right of plauitiff to deduct costs and 
interest out of amount to be deposited-inherent 
power of Court to allow set-off . 

dC fh ee 1 f ? r ,.i p 5 cific .P erform ance provided 
that on the plaintiff depositing into Court Rs. 500 

within the time mentioned there, the defendant 

was to execute and get registered a deed of con¬ 
veyance in the plaintiff's favour; the decree 
further provided that the defendant was to pay 

C f^ am am ° unt byway of costs. 
Plaintiff deposited into Court within the time 

limited not the full amount of Rs. 500, but that 
amount less (1) the costs awarded by the decree * 
(2) a further sum representing certain other 
costs by way of restitution which accrued in 
virtue of the same decree ; and (3) the interest at 
o per cent, on the costs. 

*u Hel u > th l t J the was entitled to make 

theaboye deciuction 5 ^ wayof equitable set-off 

that O a 21 h K> d lQ P °r ,t p m ^ e ^ WSS proper '' assuming 
that (J. 21, R. 19, C. P. Code, was inapplicable to 

the case, independent of that rule on general 

principles and in the exercise of the Court’s 

inherent povyers such a claim to set off could be 

given effect to. (Venkatasubba Row and Cornish 

//.) CHINNAMMALt) CHTDAMBARA KoTHANAR ’ 

I.L.R. (1937) Mad. 59=165 IC 484—9 RM 
262=1936 M.W.N. 703=44 LW 34-AIR 
1936 Mad. 626=71 M.L.J. 506. 

°d 21, . R : Scope—Set-off not falling 
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1937 P.W.N. 133=1937 O.L.R. 65=3 BR 269 

—JaV'S 6 £ 3=1937 A.W.R. 180=45 L.W 198 
xf 1 ?,.? 34,1 ^' 127=19 37 M.W.N. 248=41 CW 
N. 449=9 R.P.C. 156=1937 OWN 150—A I R - 
1937 P.C. 39=(1937) 1 M L.j! 254 (P CA 

—O. 21, R. 20— "Decrees for sale in enforce¬ 
ment of a mortgage or charge”—If can be res- 
tncted to personal judgments. 

The words of O. 21, R. 20, C. P. Code, “decrees 
tor sale in enforcement of a mortgage or charge” 
cannot be restricted to personal judgments 
such as may be given under O. 34, R. 6 (Sir 
George Rankin.) Hazariram Marwari v . Bansi- 

-Tq« D a A t N do A ' 64I.A. 6 7=1937 A.L.J. 553 
-m 7 A L R 117=16 Pat. 127=65 C.L.J. 56= 

39 369=1937 P.W.N. 133=1937 O L 

?oo 65 7c 3 T B 4?r' 2 ^9=l66 I.C. 653=1937 A.W.R 

198=18 PatL.T. 127=1937 M 

O^W M 4 ^7n 41 449=9 R ' P C - 156=1937 

L.S (P cf 1937 P C '. 39= ( 1937 ) 1 M. 

Application under—Decree 
Collector—Jurisdiction to 
-Collector or Court. See 
O. 21, R. 2. 38 Bom.L.R. 


, 0.21, R. 21- 

under execution by 
recognize adjustment 
C. P. Code, S. 68 and 
505. 

O. 21, R. 22—“Against the party”—Mean¬ 


ing 


, rj ' r o no i tail 

under-Power of executing Court to entertain . 

• r^ n £ enera i principles and in the exercise of its 
inherent power, an executing Court can entertain 
and give effect to a claim to set-off even in cases 
which do not come strictly under O. 21 R 10 r 
P. Code. (Guha and Bartley , JJ.) Bank of 
.Dacca L-td. v. Gour Gopal Saha. I.L.R ^1937^ 
1 Cal. 57—166 I.C. 855=9 RC. 602=65 CL T 
74=A.I.R. 1936 Cal. 409. 5 

- O. 21, R. 19 (b)—Applicability—Pre-emp- 
1939 ALj eS 48 P«e-emption—Decree for. 

. . O. 21, R. 20 Applicability—Decree for 
sale tn enforcement of charge and decree for 
mesne profits—Right of set-off. 

. Th e application of R. 20 of O. 21, C. . P. Code, 
is not confined to cases where both decrees are 
mortgage decrees. A decree for sale in enforce¬ 
ment of a charge can, therefore, be set off against 
a decree for mesne profits. (Sir George Rankin.) 
Hazariram Marwart v Bansidhar Dhandania 
I.A. 67=1937 A.L.J. 553=1937 A.L.R. 117= 
16 Pat. 127=65 C.L.J. 56=39 Bom.L.R. 369= 


to^he P n e a S r S t’v 0n = against lh e party” means adverse 
to the party. Hence an order directing the exe- 

TZ dp° Ceed h n ?j 40 be Struct off for the default 
of the decree-holder cannot be held to be an 

order made agamst the judgment-debtor within 

4/V me , a " in 2 of the proviso to O. 21, R. 22. ( Fazl 
i R °wland, JJ.) Brajobala Debi v . Tha- 
kur Madhusudan Singh. 174 I C 463—4 R R 
446=10 R.P. 523=A I.R. 1938 Pat. 162 ’ * 

aZS/S.f , ~ Da “ »' 

The decree contemplated in O. 21, R, 22 must 
be the decree to be executed not only when it is 

an appellate decree dealt with in Cl. (2) but also 
when it is a decree which has been reviewed or 
amended, a s dealt with in Cl. (3) and Cl. (4) of 
Art. 182, Limitation Act. Hence where a decree 

i ! he ? e r od of one year is t0 be Counted 

da^ of da th e ° f th - £ ? ra , ended de cree and not the 
Meredith h\ °. r r lgmaI de r ? ree - (D ha vie and 
Singh 187 1 r w Gajadhar 

A LR.-1940 Pat 5 9=6 B R ' 421=12 R P ' 5S7= 

2 2—Decree against father and 

taken out a d n y ™ 9 > b / f V e execution ~ Execution 
hei^nf n J ather Personally and not as 

necessary ^ °‘ 2lt R ‘ 22 is not 

QrJf^ e J ea ^ ecre , e . passed against father and 
ana the son dies before the institution of the 
execution proceedings and execution is taken out 
against the father not as heir of his son but 
against him personally, notice under O. 21. R. 22 
is not necessary. (Wort, J.) Banarsi Lal v. 
BorhoSahu. 162 1.0.482=19 P.W.N. 219=8 
R.P. 534 (2)=A.I.R 1936 Pat. 253. 

--O. 21, R. 22— Execution against property 

of deceased judgment-debtor—Substitution of 
wrong person by Court passing decree—If final -i 
Jurisdiction of executing Court to hold otherwise 
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It is a serious irregularity to proceed in execu¬ 
tion against the property of a deceased judgment- 
debtor in the absence of his proper legal repre¬ 
sentative. The executing Court is not precluded 
from deciding that a person is not the proper 
legal representative by reason of the fact that the 
Court which passed the decree has already sub¬ 
stituted that person as legal representative after 
notice to him but in his absence. When the pro¬ 
per legal representative is some other person, 
namely, the widow of the judgment-debtor, the 
order substituting a wrong person cannot be 
taken to be a decision to tlie effect that the widow 
is not the legal representative of the judgment- 
debtor. ( Fazl Ali and Agarwala, JJ.) Sa«JU 
Singh v. Bhagwat Prasad Singh. 176 I.C 566 
—1938 P.W.N. 259=4 B.R. 738=11 R.P. 91 = 19 
Pat.L.T.^193=AJ.R 1938 Pat. 372. 

O. 21, R. 22—Legal representatives—Hindu 
father—Decree against—Execution against sons— 
Insolvency and death of father after attachment 
of joint family property—Sons—If liable to be 
proceeded against. See C. P. Code, Ss 2 (11), 50 
and 53 and O. 21, R. 22. 38 Bom L.R. 977. 

“ 0.21, R. 22— Notice — Absence of—Objec¬ 

tion as to—When to be raised. 

As the absence of notice under O. 21, R. 22 goes 
to the root of the jurisdiction of the executing 
Court, the objection can be taken at any time 
( Fazl Ali and Rowland, JJ.) Brajobala Debi v. 
Madhusudan Singh. 174 I.C. 463=4 B.R. 446 
=10 R.P. 523=A.I.R. 1938 Pat. 162. 

-O. 21, R. 22— Notice — Omission to give to 

one of legal representatives — Validity of sale. 

Where one of the judgment-debtors has died at 
the time of the execution of the decree, and one 
of his sons is substituted for him in the applica¬ 
tion for execution, but another son is left out, 
the sale must be held to be void for want of 
notice under O. 21, R. 22, in so far as the share of 
the latter son is concerned. But as regards the 
shares of other judgment-debtors the sale cannot 
be held to be void. (.S'. K. Chose . J.) Anil 
Kumar Roy v. Ahammed Alt. 187 I.C. 121 = 12 
R.C. 546=A.I.R. 1940 Cal. 23. 

-O. 21, R. 22— Notice — Omission to issue or 

to record reasons—Irregularity—Notice issued 
under R. 66— Effect of. 

Ordinarily, the failure to issue a notice under 
O. 21, R. 22, C. P. Code, or to record reasons for 
not issuing such notice would be fatal, and a sale 
concluded in such circumstances would be void. 
But where notice of the execution proceedings 
and sale thereunder is issued under O. 21, R. 66 
and the judgment-debtor appears and contests 
these proceedings, it is unnecessary to give the 
judgment-debtor notice of proceedings that he is 
already well aware of, and failure to give notice 
under O. 21, R. 22 and the omission to record 
reasons dispensing with this notice is no more 
than an irregularity which does not take away the 
jurisdiction of the Court. (Raw Lall, J ) Ladli 
Prashad v. Chaman Lal. I.L.R. (1940) Lah. 
231 = 185 I.C. 843=12 R.L. 324=41 P.L.R. 632 
=A.I.R. 1939 Lah. 473. 

-O. 21, R. 22— Notice — Waiver of — Judg¬ 
ment-debtor putting in appearance and asking for 
adjournment of sale—If can plead want of notice. 

Where the judgment-debtor has put in appear¬ 
ance and repeatedly asked for adjournment of 
the sale, obviously with the knowledge of the 
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sale, he cannot plead want of notice under O. 21 
R. 22 for setting aside the sale. (S.K. Ghose, J.) 
Anil Kumar Roy v. Ahammed Ali. 187 Tf 
121 = 12 R.C. 546=A.I.R. 1940 Cal. 23. 

O. 21, R. 22— Scope—Compliance — Minor 
judgment-debtor attaining majority — Notice- 
issued to him as minor—Decree-holder and Court 
unaware of true age of judgment-debtor—Sale— 
If nullity—Irregularity—If ground for setting 
aside sale. 

The issue of a notice to a major judgment- 
debtor as if he were a minor is not necessarily^ 
fatal to further proceedings in execution, and a 
sale in execution cannot be held to be null and 
void on that ground. If no notice of any kind is 
issued to a judgment-debtor, there is a refusal to 
carry out the plain duty imposed upon the Court 
hy O. 21, R.22, C. P. Code, and the Court has no 
jurisdiction to conduct the sale subsequently. 
But there is a very clear distinction between a 
case in which no notice is issued at all to a 
particular defendant and a case in which notice 
is issued to him as if he were still a minor«. 
Where notice of execution of a decree against a 
father and his son is issued to the son as minor 
represented by his guardian, the father, after he 
has become a major, the reason for issuing such 
notice being that both the decree-holder and the 
Court are aware of the true age of that defen¬ 
dant, there is sufficient compliance with the pro¬ 
visions of O. 21, R. 22 and no question of jurisdic¬ 
tion arises, if the facts subsequently show that 
the defendant was not a minor but a major, the 
issuing of the notice might amount to an irregu¬ 
larity, which, if it results in substantial loss r 
would be a ground for setting aside of the sale. 
(King ana Krishnaswami Aiyangar, JJ.) 
Kodandarama Reddiar v. Parthasaraty 
Ayyangar. 180 I.C. 549=11 R.M. 718=193£ 
M.W.N. 1061=48 L.W. 586=A.I.R. 1939 Mad.. 
5=(1939) 1 M.L.J. 93.. 

-O. 21, R 22—Scope—Execution against 

surety for judgment-debtor-^-Death of surety 
pending sale—Notice to heirs to show cause 
against continuance of execution — Necessity.. 
See C. P. Code, S. 55 (4). 18 Pat. 761. 

-O. 21, R. 22— Scope — Major judgment * 

debtor allowing himself to be described as minor 
represented by guardian ad litem— Notice sent to- 
guardian ad litem— Sale—If a nullity — Right of 
judgment-debtor to plead invalidity on ground of 
non-compliance with O. 21, R. 22. 

Where a defendant judgment-debtor is in fact 
a major but is described in the execution applica¬ 
tion as a minor represented by his guardian ad 
litem without any objection being raised by him, 
and notice under O. 21, R. 22, C. P. Code, is sent 
not to him direct, but to his guardian ad litem, he 
cannot be heard to say that O. 21, R. 22, C. P. 
Code, has not been complied with and therefore 
the execution sale held under such circumstances 
is a nullity. He himself having led the Court to 
believe that a notice directed to the guardian ad 
litem would be properly served, by holding him¬ 
self out to be a minor, cannot turn round ana 
challenge the sale on that ground. There is no 
non-compliance with O. 21, R. 22 in such a case. 
(Agarwala and Rowland , JJ.) Rajendra Prasai> 
v. Debi Prasad. 19 Pat. 393=188 I.C. 725—6 
B.R. 729=13 R.P, 18=(1940) P.W.N. 105=21 
Pat.L.T. 223=A.I.R, 1940 Pat. 303. 


*593 CIVIL, CRIMING 

C. P. CODE (1908), O. 21, R. 22. 

O* 21, R. 22— Scope — Non-compliance — 
Effect on sale. 

m Once the Court has found that the legal condi¬ 
tions do not exist for proceeding with an execu¬ 
tion, there is a lack of jurisdiction in the carry¬ 
ing on of that execution; and all the proceedings 
taken in the execution which was not properly 
constituted in the absence of proper notice under 

O. 21, R. 22 must fall to the ground. In a suit 

-against members of a joint family the minor 
members were represented by a pleader M 
appointed by the Court to be their guardian ad 
litem\ but in the execution application no 
reference was made to the above named pleader 
Execution was sought to be taken against the 
minors describing them as under the guardian¬ 
ship of G. No notice was issued to M under 
0.21, R. 22 and to the minors through him. 
There was no order of the Court either removing 
him or appointing G as guardian ad litem so as to 
authorize the latter to represent the minors in the 
execution proceedings and to make any admis¬ 
sions on their behalf or any terms with the 
decree-holders with reference to the proceedings 
• in the execution and to such matters as adjourn¬ 
Held , that the sale of the share of the minors 
was unsustainable. ( Rowland and Chatterji,JJ ) 
Tachoo Prasad v. GobArditan Das. 187 I C 492 

—12 R P. 599=6 B.R. 478=A.I.R. 1940 Pat. 
€2, |» 

-O. 21, R. 22—Scope—Non-compliance with 

*pSale after death of judgment-debtor without 
impleading legal representatives—Validity. See 
C P. Code, S. 50 and O. 21, R. 22. 43 L.W. 238 
—1936 M.W.N. 60=A.I.R. 1936 Mad. 205=70 
M.L.J. 162 (F.B.). 

--—O. 21, R. 24 —Execution of process — Dele¬ 
gation—Power of Nazir . 

Ministerial acts can always be delegated where 

such acts do not require the exercise of any 

x:retion or judgment. A Nazir can, therefore 
delegate the execution of the process to his sub¬ 
ordinates. ( Tek Chand and Dalip Singh, JJ) 
Pilada Ram v. Tulsi Das Asa Nand. 186 * I c 
X333=12 R.L. 407=41 P.L.R. 838=A.I.R. 1940 
Lah. 30. 

-O. 21, R. 24 —Return of warrant to process- 

server for endorsement — Process-server re- 
executing warrant—Legality — Process-server if 
protected. 

The bailiff has power to delegate the execution 
of the warrant to the process-server. But where 
the bailiff did not delegate his authority to arrest 
.to the process-server but merely returned the 
warrant to him for endorsement and not for 
further execution and the process-server re- 
executed the warrant instead of endorsing it, the 
.re-arrest is unlawful. But the process-server 
would be protected under S. 79, I. P. Code, as’he 
made a genuine mistake of fact and thought that 
the process was returned to him for re-execution 
-and was not actuated by malice. {Mosley, J.) 
Maung Htwe v. Ba Thant. 1940 Rang.L.R 
■253=188 I.C. 303=41 Cr L. J. 567=12 R.R. 364 
=A.I.R. 1940 Rang. 112. 

-O. 21, R. 24— Warrant of arrest—When 

A - 7 _ - _ A- J 


AND 
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deemed to he executed. 

When the judgment-debtor is arrested and 
brought before the Court the warrant of arrest is 
*executed, that is to say, the arrest has been 


C.P. CODE (1908), 0.21, R. 29. 

carried out, though it may not have been carried 
out in accordance with law and may have resulted 
in the discharge of the judgment-debtor. 

Maung Htwe z/. Ba Thant. 1940 
—1^8 I.C. 303=41 Cr L T 567— 
12 R.R 364=A.I.R. 1940 Rang. 112. J * 

r 7°Vr 2 J.’, R - 24 ( 2 )—Warrant without seal of 

P939 R~ang L R y 445^ PENAL CoDE ’ S ' 225 ' B - 

tC r°- 21 » 26—Surety under—Liability of—. 
Dismissal of execution petition on ground of stay 

fina ^sposal—Surety—If discharged. 

=ilR. C 19 T 3°7 N Mad PP 721 ATI ° N ^ 46 L W ‘ 350 

J /T?’ Parent Court directing stay 

of all proceedings relating to confirmation of sale 
Jbxecuting Court merely postponing confirma¬ 
tion of sale and dismissing objections by judg¬ 
ment-debtor for setting aside sale—Order, if 
ultra vires. J 

An ex parte decree obtained at L was trans¬ 
ferred to P for execution and certain property 
belonging to the judgment-debtors was sold The 
judgment-debtors put in objections before the 
executing Court for setting aside the sale and at 
he same time applied in the Court at L for 

T et If n & a * lde the ex Parte decree. The Court at 
D, at he instance of the judgment-debtors, issued 
a robkar to Court at P directing that proceedings 
with respect to the confirmation of the safe 
should be stayed, the words used being ‘karwal- 

rSfr n t ZUr i ™i tawi : k Hawe\ The g executing 

Court ordered that the confirmation of the sale 
was to be postponed but rejected the objections 

by the judgment-debtors. The sale was confirm? 
ed by successor of the Judge. 

nr lha ^ th j* robkar clearly meant that all 
proceedings leading up to the confirmation of the 

sale were to be stayed and that the executing 

Court in holding that the order merely directed 

postponement of confirmation of sale put a wrong 
interpretation on it. s 

in ^WA\J Urthe /' that .^ he executing Court had no 
junsdiction to consider the objections of the 

•? lent "^ e ^ >t 2- r af . te ^ Jt bad received the robkar 

d ' smi ssmg the objections was ultra 
vires and the order of confirmation of sale was 
also without jurisdiction. The executing Court 

having assumed jurisdiction not vested in it the 

orders were open to revision. (Mir Ahmad , A. J. 

C.) Bundhelkhand Motor and Cycle Agency 

v. Peoples Bank of Northern India, Ltd. 

Lahore. 162 I.C. 416=8 R Pesh 197—-A T P* 
1936 Pesh. 97. ~ A.I.R. 


jatiPfaPtin dama f es f or breach of7ontra°ctt o g et 

4 suit by the judgment-debtor against the 
s gnee-aecree-holder for damages for breach of 
an agreement between them whereby the defen¬ 
dant agreed to receive in satisfaction of the 
assigned decree certain bonds and to get satisfac¬ 
tion entered up, is one to which O. 21, R. 29, C. P. 
Code, applies and an order can therefore be made 
in such suit staying the execution of the decree 
assigned pending disposal of the suit. (Beaslev 

J.) Kannammal v. MuthukumaraswamI 

Chetty. 160 I.C. 563=8 R.M. 667=43 L.W 

8 
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493 — 1936 M.W.N. 349=A.I.R. 1936 Mad. 102 
= 70 M.L.J. 120. 

-O. 21, R. 29—Equitable right under—If 

available against assignee of decree. See C. P. 
Code, S. 49 and O. 21, K. 29. 40 Bom.L.R. 188. 


-O. 21, R. 30 —Simultaneous execution by 

two or more methods—Discretion of Court. 

No doubt, cases may conceivably occur in which 
simultaneous execution by two or more methods 
might be reasonable and feasible; but where there 
is already sufficient security for the realisation 
of the decretal amount and the procedure of the 
decree-holder savours rather of harassment than 
a genuine desire to realise the decretal amount, 
the Court may in its discretion refuse the relief 
against the person of the judgment-debtor. (Mac- 
pherson and Mahomed Noor, JJ .) AdiTya Prasad 
v. Tshvvar Singh. 160 I.C. 685=8 R.P. 377=A. 
I.R. 1936 Pat. 28. 


-O. 21, Rr. 30 and 21 —Decree for money — 

IVarrant of arrest—Right of decree-holder . 

The discretion given to the Court by O. 21, 
R. 21, C P. Code, to refuse simultaneous execu¬ 
tion against the person and the property does not 
extend to compelling the decree-holder to take 
either one of these methods. The executing 
Court should not disallow an application for the 
arrest of a defaulting judgment-debtor on the 
ground that the latter has sufficient properties 
against which the decree holder might proceed in 
the first instance. A debtor who is able to pay 
but does not pay is in the position of a person in 
contempt of Court. The proper course for such 
a person is to purge his contempt by fulfilling the 
order of the Court and pay the decretal amount. 
C James and Rowland, JJ.) Kamaldhari Lal 
Kamleshwari Sahay. 18 Pat. 366—5 B.R. 485 
= 180 I.C. 767=11 R.P. 531=1939 P.W.N. 604= 


A.I.R. 1939 Pat. 380. 

-O. 21, Rr. 30 and 64—Scope and effect of 

—Power of Court to sell without attachment. 
See Execution sale. 41 Bom.L.R. 463. 

-O. 21, R. 31— Decrees executable under. 

A decree for delivery of specific movable 
property which can be enforced by the stringent 
method prescribed by O 21, K. 31, C. P. Code, 
can be passed only in a suit where the plaintiff 
alleges and proves facts which give him a right to 
compel its delivery under the provisions of S. 11 
of the Specific Relief Act. 39 M. 1 (F.B.), Rel. 
on. (-SV K. Ghose and Nasim Ali, JJ.) Karnani 
Industrial Bank, Ltd. v. Barahani Coal Con¬ 
cern, Ltd. 178 I.C. 833=11 R.C. 411=42 C.W. 
N. 523=A.I.R. 1938 Cal. 471. 

-O. 21, R. 31— ‘Specific movable'—If in¬ 
cludes money. 

The words “specific movable ’ in R. 31 do not 
include money. 37 M. 381, Rel. on. (.9. K. Ghose 
and Nasim Ali, JJ.) Karnani Industrial Bank, 
Ltd. v. Barabani Coal Concern, Ltd. 178 I.C. 
833=11 R.C. 411=42 C.W.N. 523=A I.R. 1938 
Cal. 471. 

_O. 21, R. 32—Applicability to scheme 

decree— Clause in decree directing payment by 

trustee—Executability. See C. P. Code, S. 92. 71 

M.L.J. 87. _ . _ 

_O. 21 , R. 32 (as amended in Rangoon)— 

Decree for restitution of conjugal rights—Pro¬ 
perty attached and sold within three months from 
date of attachment—Sale , if void . 


C. P. CODE (1908), O. 21, R. 32. 

The Code of Civil Procedure does not empower 
the Court to change a decree for the restitution 
of conjugal rights into a decree for the payment 
of money. All that it empowers the Court to do 
is to sell the property attached and out of the 
proceeds allow the decree-holder compensation. 
But this is subject to the condition that the 
attachment must have been in force for a period 
of three months or for such further period not 
exceeding twelve months as the Court may have 
decided. Where in a case a decree for restitution 
of conjugal rights was passed and the property 
of the judgment-debtor was attached and the 
Court ordered the property to be sold before it 
had been under attachment for three months 
wrongly treating the decree as one for the pay¬ 
ment of money. 

Held , that the Court had no jurisdiction to 
order the property to be sold and that the sale 
therefore was void. (Leach, J.) Ma We Gyan 
v. MaungThan Byu. 1937 Rang.L.R. 164=169 

I. C. 967=10 R.R. 48=A I.R. 1937 Rang. 126. 

-O. 21, R. 32— Restitution of conjugal rights 

—Decree for—Mode of enforcement. 

Under O. 21, R. 32, C. P. Code, as amended, a. 
decree for restitution of conjugal rights can be 
enforced by attachment of property and not by 
imprisonment. (Abdul Qayoom, C.J. and IVazar, 

J. ) Khatuni v. Ramzan Mir. 41 P.L.R.J. and 

K. 80. 

-O. 21, R. 32— Scope—Decree for injunction 

— Execution—Application by decree-holder for 
issue of notice to defendant embodying terms of 
decree — Maintainability. 

There is no provision of law which entitles the 
holder of a decree for an injunction to apply to 
the Court for the issue of a special order or notice 
embodying the terms of the decree and for having 
it 1 served through Court on the defendant. It may 
be that the Court has an inherent power to do so> 
but the decree-holder has no right to ask the 
Court to do so. Where it is not shown that the 
defendant has done any act which can be constru¬ 
ed as disobedience or failure to obey the decree 
of the Court, no such application is maintainable, 
under O. 21, R. 32. C. P. Code, especially when it 
is admitted that the time for enforcing the injunc* 
tion has not yet arrived. (Pandrang Row.J.) 
Rangayya Naidu v. Subbayya Naidu. 164 I.C. 
668=9 R.M. 166=1936 M.W.N. 773=44 L.W. 
308=A.IR 1936 Mad. 706=71 M.L.J. 286. 

-O. 21, R. 32— Scope—Prohibitory injunc - 

tion—Disobedience by defendant — Remedy of 
plaintiff—Fresh suit — Necessity. 

Where a decree granting a prohibitory injunc¬ 
tion is disobeyed by the defendant, the plaintiff is 
not bound to bring a fresh suit to convert the 
prohibitory inj unction into a mandatory injunc¬ 
tion so as to enable him to apply under O. 21 , 
R. # 32 (5), C. P. Code. The relief to which the 
plaintiff is entitled is laid down by R. 32 itself, 
that is, detention of the defendant in the civil 
prison, or attachment of his property or both. 
The plaintiff can apply for any of those reliefs or 
for both, and the fact that he claims relief under 
O. 21, R. 32 (5) would not preclude him from 
claiming the proper relief by applying to the pro¬ 
per Court. (IVort, A.C.J. and Manohar LalLJj 
Toon Lal v Sonoo Lal. 178 I.C. 807=5 B.R, 
139=11 R.P. 300=1938 P.W.N. 625=A.I.R, 
1938 Pat. 522. 


*597 CIVIL, CRIMING 

C. P. CODE (1908), O. 21, R. 32. 

. • P - 2 *’. R - 33 (5)— Applicability — Prohibi- 

tory injunctions. 

The act required to be done by 0. 21 R 32 ( 5 ) 
has reference only to a positive act such as is 
required to be done under a mandatory injunc- 

aool'v ffT'PA ° f R ' 32of °- 21 V, 1 ' not 
apply to prohibitory injunctions. (Thom CJ 

and Ganga Nath, /.) Angad v Madho Ram t* 

L.R. (1938) All. 673=1938 A W R (H c ' 3 68 
=176 I.C. 488=10 R. A . 108=1938 AL T S48- 
1938 628=A.I.R. 1938 AH 416. 

• • (5 )—Applicability—Prohibitory 

mjunction-Relief under R. 32 (5)—. Availability. 

. Ane injunction contemplated by O. 21 R 32 
is a mandatory injunction and not a prohibitory 

lid und°er O 

°- f a . mandator y injunction and is ^ot 
?™ la , bI V" the case of a prohibitory injunction. 
{Wort, A.C.J. and Manohar Lall. J.) T OON Lal 
V. Sonoo Lal. 178 I.C. 807=5 B R 139-11 p 

P. 300=1938 P.W.N. 625=A I.R f 9 38 Pit 52^ 

0.21 R. 34 —Decree absolute for divorce 
directing judgment-debtor to secure to his wife a 
certain amount and to execute proper instrument— 

Power 6n J'r eb t°/ t n0t complying with direction— 

Power of Court to execute on behalf of iudament 
debtor special pozoer-of-attorney authorising fe 
to withdraw amount decreed out of provident 

lud 9 ment - debtor - Pr °vi den i Funds Act, 

Where a decree absolute for divorce directs 
the jugment-debtor to secure to his wife a certain 
amount and to execute a proper instrument secur- 

lng that payment, and the judgment-debtor does 

not take any steps to comply with the direction 
the Court can under O. 21, R. 34, C. P. Code’ 
execute a special power of attorney in favour of 

men 7 H fe hf Ut ^ 0nS1! ? J her on behalf of the judg- 
ment-debtor to withdraw the amount decreed out 

of the provident fund of the judgment-debtoHn 

a ratlway company in which he was employed 

The execution of such a special power of attor- 

*}f? "a c ?" tray ene the provisions of S. 3 
( 1 ) of the Provident Funds Act (7ia-ul T-Tncn 

and Madeley, //.) N. A S t A l 

Moore. 13 Luck. 466=170 I.C 656—10 R n ^ 

=1937 O.L.R. 476=1937 O WN 8 -AIR 
1938 Oudh 48. ‘ * * 63 -A.I.R. 

°. 21 • R , 34 —Decree for execution of docu- 


AND 
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ment—If may be passed in any suit. 

There is no foundation for the view that an 
order under O. 21, R. 34, C. P. Code, can be made 
only when a decree for execution of a document 
is made in a suit for specific performance of con¬ 
tacts. , The rule s,mply contemplates that there 
should be a decree for execution of a document 
It may be passed in any suit. ( Bartley and Nasim 
Ali } JJ .) Birendfa Nath Roy Bahadur v Puran 
ChandNohata. 178 I.C. 998=11 R C 457 — 67 
C.L.J. 235=A.I.R. 1938 Cal 767. 7 ~ 67 

-- O. 21, R. 35— Applicability—Final decree in 

foreclosure suit—Execution against party in pos¬ 
session not bound by decree — Legality. 

Under O. 21, R. 35, C. P. Code, a final decree 
lor foreclosure and possession can only be execut¬ 
ed against the person bound by the decree. 
When a person not bound by the decree is in pos¬ 
session of his share in the property, the decree 
for possession cannot be legally executed against 
such person. If the Police assist the decree- 


C. P. CODE (1908), O. 21, R. 35 . 

holder in removing that person frnm 
they exceed the powers |,, 0 . 2 | R II nT 

S.f;S£: ml’ffj, *£> Gmi v. sSt 

of 

The judgment-debtor cannot re-enter in nr7° PS ' 
reap and dispose of the crops which S der \° 
tivated upon the land. (My a 5 cul " 

Kan v . Maung Po Tok 1940 -'•) Maung 

12 R.R. 183=185 I C 119=41 Cr T 8 \ L ,?i 1S7 = 
R 1939 Rang. 388. ^ 12 3=A.I. 

^^Na^r^Eff ( ect7f-A7 t LlZ >*««- 

sion—How obtainable. ' A fiscal posses- 

A decree for joint possession ran 
p n p ' t, ^ e m ° de prescribed by O. 21 

physical possession Nor can such a* 0 * 1 

entitle one to take actual physical - decree 

the ouster of the persons in posses sion to 

the plot in dispute If such*** P ossession of 

sion—Possession no^delivered**^° V J0Wt p0sses * 
cribed—Effect of e ed tn ^nner pres - 

tion n of V a n §S P ?h S e eS n r ° n n *S a P"* in execu- 

O. 21, R. 35 (2) must be P rtrifc 0 ?lowVd^ d T pY 
possession under a decree trranti ° -°^ ed ' J° lnt 
sion, can only bedeliveredi g ,i° lnt P03ses ' 

R Ts (Sr?? r i , ? ed l ly • V h - E le »i"latare taal" 

anybody to attempt* to^give of ’ 

any other manner, and if the natwarfnr » SS, °?i. ln 
person takes upon himself to deliver sudf I 

possession in a manner contrary h 
A.I.R. 1933 Lah. 427 Rdln^’fLl 0 ^'v' tation - 

boldwTs g"ve e n e only°a svm^ol^? 6 ’ ‘ he ^ eCree - 
property, actual possession°. Ilc al possession of 
the possession of it t * SS T °- f '} bein S lm POssible, 
not be advert to L l he , J ud gment-debtor can- 
R 1917 P r to? p a \ ° f the de cree-holder. A.I. 
Bemiet J \ Mt ’ iir C ' ° n ' C Sulaiman, C.J. and 
SAD lfin T r Io,I AHARAJI w- Bhagvvati Pra- 
69-193fi t 103 o 7 o = 8 RA - 689=1936 A.W.R- 

1936 AIL 8S^ J ' 80=1936 AX - R ' 224=AIR - 

21 ’ R ' 35 ( 2 )— Decree-holder put in 
3 wlical possession — Judgment-debtor continu¬ 
ing w Possession—Effect of—Suit by decree-hol- 

de ^r/ or p0s . sess ion — Limitation. 

fhe passing of a decree for joint possession 
and handing over of symbolical possession in 
pursuance thereof under O. 21, R. 35. C P rLi 
terminates all claims to adverse title previously- 


• «# • 
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put forward by the defendants. But the fact that 
the person in possession continues to be in enjoy¬ 
ment of the property just after the formality 
under O. 21, R. 35 is over, does to all intents and 
purposes amount to an immediate dispossession 
of the decree-holder after he has been put in pos¬ 
session. The decree-holder must under Art. 142, 
Limitation Act, come within 12 years to recover 
possession again and if he does not, his suit is 
time barred. {Middleton, J.C. and Mir Ahmad, 
A.J.C.) Mt. Jan Sultan v. Abdul Manan. 
160 I.C. 441=8 R. Pesh. 108 (2)=A.I.R. 1936 
Pesh. 7. 

-O. 21, R. 35 (2)— Delivery of possession 

proclaimed merely by beat of drum with consent 
of judgment-debtor—Copy of warrant not affixed 
on property—Effect of. 

Where with the approval and consent of the 
judgment-debtor, delivery of possession was pro¬ 
claimed merely by beat of drum without affixing 
a copy of the warrant on the property as required 
-bv O. 21, R. 35 (2), C. P. Code, the delivery of 
possession must be deemed to be valid and effec¬ 
tive as against the judgment-debtor. ( Srivastava, 
At 7. CJ.) Hardeo Singh v. Hira Singh. 13 
Luck. 96=166 I.C. 404=9 R.O. 313=1937 
O.L.R. 22=1937 R.D. 33=1937 O.W.N. 58= 
A.I.R. 1937 Oudh 275. 

-O. 21, R. 35 (2)— Joint undivided pro¬ 
perty—Mode of delivery of possession. 

Where the property covered by the decree is 
joint undivided property, the proper mode of deli¬ 
very of possession in execution proceedings is in 
the manner provided by O. 21, R. 35 (2), C. P. 
Code. (Guha and M it ter, JJ.) Dwarika Nath 
Mondal v. Ram Nath Barman. 67 C.L.J. 39. 
-O. 21, R. 37 —Warrant for arrest of judg¬ 
ment-debtor at place A— Judgment-debtor arrest¬ 
ed at place B within Court’s jurisdiction — Lega¬ 
lity of arrest. 

If a warrant is addressed to the bailiff autho¬ 
rising him to arrest a judgment-debtor at a place 
A and the judgment-debtor happens to be found 
at the place B within the jurisdiction of the Court, 
the bailiff is authorised to make the arrest at the 
place where the judgment-debtor is actually found. 
(Din Mohammad, J.) Babu Ram v. Hari Ram 
Daulat Ram. 42 P.L.R. 374. 

-O. 21, R. 40 —Arrest of judgment-debtor 

— Person not earning more than Rs. 40— Arrest, 
if can be ordered. 

As the normal limit under which a man cannot 
reasonably be expected to support himself and a 
family should be taken to be Rs. 40, because of 
S. 60 (1) (Of C. P. Code, unless there is any¬ 
thing on the record from which it can be said to 
have been proved that a judgment-debtor earns 
more than Rs. 40 a month, and fails to pay the 
excess to the decree-holder the Court should not 
order arrest of a judgment-debtor. (Paguley 
and Mosley, JJ.) Satyanarayana v. Seetha 
Ramaswamy. 178 I.C. 989=11 R.R. 293=A.I. 
R. 1938 Rang. 477. 

-O. 21, Rr. 41 and 42— Applicability — De¬ 
cree directing inquiry into damages—Application 
for an order for examination of judgment-debtor 
— Competency. 

A decree directing an inquiry as to damages is a 
decree for money within the meaning of O. 21, 
R. 42, C. P. Code, and a plaintiff who has obtain- 
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ed such a decree directing an inquiry as to damag¬ 
es is entitled to invoke the aid of O. 21, R. 41 
and apply for an order for the examination of 
the judgment-debtor in order to enable him to 
effect an attachment in pursuance of the right 
given to him under O. 21, R. 42. The Court is 
vested with the discretion whether to give the 
relief under R. 41 or not, and it must exercise its 
discretion after considering the circumstances of 
the case. (Venkataramana Rao, J.) United 
Motor Finance Co. v. Fiat Motors Eastern 
India Agency. 189 I.C. 294=49 L.W. 696= 
13 R.M. 231 = 1939 M.W.N. 627=A.I.R. 1939 
Mad. 699= (1939) 2 M.L.J. 80. 

- O. 21, R. 41 —Scope and object of—“Any 

other person”—Garnishee denying debt—Power 
of Court to summon and to order to produce ac- . 
count books. 

Rule 41 of O. 21, C. P. Code, is in effect a 
provision to obtain delivery in aid of the execu¬ 
tion of the decree which the decree-holder has 
obtained. The expression “any other person” 
might include a garnishee, i.e., a person who owes 
or is alleged to owe a debt to the judgment-deb¬ 
tor. The Court is empowered to summon any 
person including the garnishee whom it thinks 
necessary and may require the person summoned 
to produce any document in his possession or 
power. But this power should be cautiously exer¬ 
cised. The discretionary power vested in the 
Court under R. 41 of O. 21, to examine the gar- 
nislicc must ordinarily be limited to cases where 
the garnishee admits the debt, and the Court may 
find out the exact amount of the debt before 
ordering the execution. But if the debt is totally 
denied, the Court ought not ordinarily to examine 
the garnishee or direct him to produce account 
books unless it is satisfied on the affidavits or on 
the examination of the judgment-debtor that in 
the interests of the decree-holder the garnishee 
should be examined and his books produced to 
better enable him to proceed with the execution 
and to prevent a possible fraud or collusion bet¬ 
ween the judgment-debtor and the garnishee. For 
that purpose the alleged garnishee may be exa¬ 
mined with reference to the books or other docu¬ 
ments which he may be directed to produce tor 
finding out whether there were dealings between 
him and the judgment-debtor probabihsing a debt. 
The garnishee ought not to be subjected to any 
examination or cross-examination for the pur¬ 
pose of determining whether the liability subsists 
or not. Further only those books or documents 
which would throw light on the question of debt 
should be ordered to be produced. Any order 
for further production would be oppressive. 
{Venkataramana Rao, J.) Mathiam Bivi Am- 
mal v. Union Bank, Ltd., Kumbakonam 48 
L.W. 157=178 I.C. 212=1938 M.W.N. 702- 
11 R.M. 422=A.I.R. 1938 Mad. 771. 

_O. 21, R. 42—' “Any other matter”—If in¬ 
cludes preliminary decree for accounts m partner¬ 
ship suit. „ . /-\ 01 A 7 

The words “any other matter in O. 21, K. 4-, 

C. P. Code, cannot include a preliminary decree 
directing the taking of accounts in a P^tnerslup 
suit. (D. N. M it ter and S. A. Ghose, JJ.) Sai 

lendra Krishna Choudhury v. Harendra KU- 

mar Roy. 167 I.C. 430=9 R.C. 686=40 C.W.N. 
1393=A.I.R. 1937 Cal. 4. 
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O. 21, R. 44 —Compliance with rule- 


Presumption. 

An attachment which is not in accordance with 
the provisions of O. 21, R. 44, C. P. Code, would, 
no doubt, not operate to transfer possession of 
the property to the Court. But the presumption 
of law is that anything which is done by the offi¬ 
cer of the Court is properly done until the con¬ 
trary is shown. Omnia praesumuntur rite acta. 
( Allsop, J.) Ram Bahal Ahir v. Emperor. 
162 I.C. 653=8 R.A. 882=37 Cr.L.J. 675=1936 
A.W.R. 325=1936 A. Cr. C. 105=1936 A.L.J. 
283=1936 Cr.C. 428=1936 A.L.R. 462=A.I.R. 
1936 All. 364. 
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REVENUE. 

C. P. CODE (1908)^ / i?'R?46 k * ^ 

6i8^^ A i.c BA 90 j rn W C N 

1086=A.I.R. 1939 Cal. 283. 


O. 21, R. 46- — “Debt”—Dividend payable 


in insolvency to creditor not yet declared—If at¬ 
tachable. 


■O. 21, R. 46 —Attachment of debt due to 


judgment-deb tor—Equitable charge already creat¬ 
ed by judgment-debtor over such debt—Position 
of attaching creditor—Equitable charge—What 
amounts to—Charge on future property — Validity. 

In a garnishee proceeding, the attaching credi¬ 
tor stands in the shoes of the judgment-debtor. 
No attachment could be made, when there is no 
existing debt due by the garnishee to the judg¬ 
ment-debtor, and if the judgment-debtor has al¬ 
ready parted with his interest in the debt by 
assignment or created an equitable charge in res¬ 
pect of the same in favour of another person, the 
attaching creditor acquires no larger rights than 
his debtor. An agreement between a debtor and 
a creditor that a fund should be applied in a parti¬ 
cular way will not create a valid equitable charge 
upon the fund. It is further necessary that an 
obligation should be imposed in favour of the 
creditor to pay the debt out of the fund. 
The test really is whether there was an 
intention to assign or create a charge, 
which will give the assignee an equitable interest 
in the fund itself. An assignment by way of 
charge on future property is a perfectly valid 
assignment in equity, which will attach to the pro¬ 
perty, when it comes into existence. Where X 
advanced money to Y for the purpose of enabling 
the latter to carry out his contracts with Z and 
it was stipulated that all bills made out by Y 
against Z would be forthwith made over to X 
who would have the exclusive right to collect the 
monies due on the bills under an irrevocable 
power of attorney executed by Y in his favour 
and the amounts thus realised would be appro¬ 
priated by X towards repayment of the advances 
made by him. 

Held, that there was an intention to create a 
charge in favour of X in respect of the money 
due on the bills and that an attachment of the 
bills by a creditor of Y must be taken to be sub¬ 
ject to that charge. ( Mukherjea, J.) Legdir 
Nanji v. Surendra Mohan. 177 I.C. 920=11 
R.C. 289=68 C.L.J. 97=42 C.W.N. 971=A.I.R. 
1938 Cal. 606. 


. A dividend payable to a creditor in insolvency 

i? a *° be attached under O. 21, 

R. 46; when no dividend has at all been declared’ 
there is nothing to attach. ( Mockett, J.) Balu- 
sami v. Official Assignee of Madras. 189 I.C. 
406=1939 M.W.N. 573=A.I.R. 1939 Mad. 811. 


O. 21, R. 46 —Debt outside jurisdiction — 


Attachment of—Power of Court. 

It is not competent to a Court to attach in exe¬ 
cution of a decree a debt payable to the judgment- 
debtor outside its jurisdiction by a person not 
resident within its jurisdiction. (Baguley J ) 
Sheerazee v. Reddy. 1939 Rang.L.R. 694=187 
I.C. 105—12 R.R. 305=A.I.R. 1940 Rang. 34. 


■O. 21, R. 46—-Debt payable to judgment- 


debtor outside jurisdiction—Attachment of— 
Jurisdiction of Court. 1 

A debt payable to the judgment-debtor outside 

rAc;^i U f 1Sd -fu-° n - of - Court by a person not 
resident within its jurisdiction, cannot be attached 

Jr f" c * Code * ( Derbyshire, C.J. 
Alt >J } Satyapriya Banerjee v. 

B io S £ * lr * (1939 > 1 Cal - 523 

Fwm I,C ci? 8 A = J 2 n R,C * 196=69 C.L.J. 267=43 
C.W.N. 512=A.I,R. 1939 Cal. 428 


4 6 —Garnishee 


r ? • . ' v Ufcnyvny ueoz — 

Enquiry into the truth or existence of debt— 
Power of executing Court. 

Where a debt is attached in execution and the 
garnishee denies that any debt is due by him to 
the judgment-debtor, it is not for the executing 
Court to enquire into or decide whether the debt 
attached is really due or not. Consequently, 
when an objectwn by the garnishee denying the 
debt is disallowed, the objection and the order of 
the executing Court disallowing the objection and 
ordering him to pay into Court do not come with¬ 
in the purview of O. 21, Rr. 58 to 63, C P Code 
so as to preclude him from denying the debt in a 
smt subsequently instituted against him by the 
decree-holder as receiver for realising the debts 
on the basis of the attachment. (Burn and K. S. 
Menon, JJ.) Butchayya Chetty v. Krishnama- 
chari. 59 Mad. 966=160 I C 534—8 T? ivr 
663=1936 M.W.N. 54=43 L W 68=A i 
1936 Mad. 152=70 M.L.J. 20 ’ 

I?’ }}^Garnishee denying debt and 


■O. 21, R. 46 —Attachment of patent — Ser¬ 


vice of prohibitory order on Controller of Patents 
— Sufficiency. 

It is impossible to hold that the Controller of 
Patents is a “person in possession of the same” 
within the meaning of O. 21, R. 46, C. P. Code. 
Therefore, the service of a prohibitory order 
upon the Controller of Patents is not an attach¬ 
ment of the patent within the meaning of S. 51, 
C.< P. Code. (Pmckridge, J .) Radha Kissen 

Q. D. 


ioi 


Opting to 

chLr d p T SW TZ Sa e r- Subse ^ uent suii by Pur- 
chaser-FUa of denial of debt-If open. 

t er ? a . S^H^shee denies the debt and objects 
to the jurisdiction of the Court to compel him 

debt, but does not ask to have the 
er . 1 p ves t i gated and there is no investigation 
or decision on the point raised by him, and the 

° U fi! °^ders sale of the debt for whatever it is 
w ? rt "» t* 16 garnishee can raise the matter in the 
subsequent suit by the purchaser. (Vivian Bose, 
Jagannath v. Jamnavallabh. 168 I C 
266=9 R.N. 247=A.I.R. 1936 Nag. 218. * 

——O. 21, Rr. 46 and 58— Garnishee—No de¬ 
nial of debt—Plea of set-off as between himself 
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and judgment-debtor—If can be gone into in exe¬ 
cution. 

A decree-holder sought to attach some moneys 
owing to his judgment-debtor from a third party. 
The third party objected to the attachment on 
the ground that the judgment-debtor owed him a 
sum or sums of money which extinguished his 
debt to the judgment-debtor and further contend¬ 
ed that the set-off had been recognized in other 
cases by the Court. He claimed therefore to have 
the question of set-off considered. The execut¬ 
ing Court refused to investigate into the question. 

Held, that though the existence of the debt due 
by the garnishee to the judgment-debtor could 
not in execution proceedings be challenged, yet 
the garnishee was entitled to give evidence to 
prove that there was a debt owing to him by the 
judgment-debtor either diminishing or extinguish¬ 
ing the debt in question and such matters could 
be gone into in execution proceedings. ( Beasley, 
C.J.) Satyanarayanamurty v. Venkateswara 
Rao. 175 I.C. 513=10 R.M. 789=A.I.R. 1937 
Mad. 848. 

-O. 21, R. 46 —Joint debt — Attachability — 

Royalty payable under mining lease jointly to 
judgment-debtor and another — Judgment-debtor's 
share, if can be attached—Preliminary decree 
passed in partition suit betiveen judgment-debtor 
and the other—Effect of. 

Garnishee proceedings cannot be had in respect 
of a joint debt. Where, therefore, the debt is in 
respect of royalty payable under a mining lease 
jointly to the judgment-debtor and another, the 
creditor has no right to obtain a garnishee order 
attaching the share of the judgment-debtor. The 
fact that a preliminary decree has been passed in 
a partition suit between the judgment-debtor and 
the other does not alter the position. Any change 
in the rights of the lessors inter se by reason of 
the partition cannot affect their lessee. The latter 
is entitled to rely on his lease which contemplates 
a joint debt. (McNair, /.) Lakshminakain v. 
Amar Nath. I.L.R. (1937) 2 Cal. 440=41 C. 
W.N. 1074. 

-O. 21, R. 46— Judgment-debtor having 

share hi shop—Mode of attachment. 

Where in execution a decree-holder seeks to 
attach the share of the judgment-debtor in a shop, 
attachment can be made only by prohibiting the 
judgment-debtor from transferring his share and 
subsequently such share can be sold in execution 
of the decree, but specific goods in the shop can 
neither be attached nor sold. (Jai Lai, J.) 
Mohan Lal-Lakshmi Das v. People's Bank of 
Northern India, Ltd. 174 I.C. 692=10 R.L. 
583=A.I.R. 1937 Lah. 313. 

-O. 21, R. 46— -Jurisdiction—Prohibitory 

order to garnishee residing beyond jurisdiction — 
Power of Court to issue. 

A Court is not competent, in execution of a de¬ 
cree for money, to attach, at the instance of the 
decree-holder, a debt payable to the judgment- 
debtor outside its jurisdiction by a person not 
resident within the jurisdiction of that Court. It 
cannot directly issue a prohibitory order to a 
garnishee resident beyond its jurisdiction. ( Moc - 
kett, J.) Balusami v. Official Assignee of 
Madras. 189 I.C. 406=1939 M.W.N. 573=A. 
I.R. 1939 Mad. 81 L 
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-O. 21, R. 46— Share of debt—Prohibitory 

order, if can be issued. 

Even if a share of a debt ( i.e. ) a debt due to 
the judgment-debtor and other persons jointly, 
cannot be attached under O. 21, R. 46, C. P. Code* 
or under any other rule prescribed, a prohibitory 
order similar to one under R. 46 can be made 
under the inherent powers of the Court where 
the Court finds it necessary for the ends of jus¬ 
tice. (Nasim AH and R.C. M it ter, JJ.) Upen- 
dra Mohan Pal Chowdhury v. Nalini Mohan 
Ray Choudhury. I.L.R. (1937) 2 Cal. 48= 
41 C.W.N. 410=171 I.C. 119=10 R.C. 226= 
A.I.R. 1937 Cal. 199. 

—-O. 21, R. 46 (1) (a) and (c)— Applica¬ 

bility-Deposit by member of East India Cotton 
Association to the Association under the Rules — 
Attachability. 

A deposit made by a member of the East India 
Cotton Association with that Association under 
their rules is not liable to attachment in execu¬ 
tion of a decree against the depositor-member 
under O. 21, R. 46 (1) (a) or (c). The interest 
which the member has in the deposited sum is 
not “movable property not in the possession of 
the judgment-debtor” within the meaning of Cl. 
(c) of O. 21, R. 46 (1) ; nor is it “debt” within 
the meaning of Cl. (a). It is a sum of money 
which is repayable only in certain contingencies. 
( Beaumont, C. J. and Rangnekar, J.) Gajroj 
Sheokaran v. Hukamchand. I.L.R. (1939) 
Bom. 109=180 I.C. 360=11 R.B. 296=41 Bom. 
L.R. 19=A.I.R. 1939 Bom. 90. 

-O. 21, R. 46 (3)— “Payment"—Meaning 

of—Payment contrary to attachment—If effective. 

Payment contemplated in O. 21, R. 46 (3) is 
payment into the attaching Court so as to be 
available for the attaching decree-holder and not 
payment into the particular Court even when the 
payment is earmarked for some other purpose. 
S. 64, C. P. Code, provides that any payment to 
the judgment-debtor of the attached debt con¬ 
trary to the attachment shall be void as against 
all claims enforceable under the attachment. The 
mere fact that the debtor does not pay money 
into the hands of the judgment-debtor but to 
somebody else will not make it any the less pay¬ 
ment contrary to the attachment if payment is 
made at the instance of or for the benefit of the 
judgment-debtor. If therefore such a debtor pays 
the amount not in attaching Court but in another 
Court not under compulsion on behalf of the 
judgment-debtor, such payment is not sufficient to 
discharge him from his liability to the attaching 
creditor. ( Varadachariar, J.) Narayanaswami 
Ayyar vI A. Mallu. 161 I.C. 473=8 R.M. 829 
=43 L.W. 713=1936 M.W.N. 147=A.I.R. 1936 
Mad. 251=71 M.L.J. 243. 

-O. 21, R. 47—Applicability—Decree for 

rent obtained by lambardar under C. P. Tenancy 

Act. See C. P. Code, O. 21, Rr. 53, 60 and 47. 

1940 N.L.J. 56. 

-O. 21, R. 47— Applicability—Judgment- 

debtor member of joint Hindu family. 

Quaere. —Whether O. 21, R. 47, C. P. Code, 
applies to the members of a Hindu coparcenery, 
one of whom happens to be a judgment-debtor? 
(Venkatasubba Rao, /.) Kollivenkataratnam 

v. The Collector of Kistna. 163 I.C. 480 (2) 
=9 R.M. 23=37 Cr.LJ. 836=43 L.W. 760= 
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1936 M.W.N. 728=1936 Cr.C. 672=A.I.R. 1936 
Mad. 560=70 M.L.J. 717. 

-O. 21, R. 48 and Ss. 73 and 151 —Issue 

of prohibitory order at the instance of one of the 
decree-holders—Nature of his rights—Existence 
of other decree-holders, if a ground to cancel 
order—Order directing distribution among all 
creditors — Legality—Inhercnt powers—Lim its. 

Where on the application of one of the decree- 
holders a prohibitory order under O. 21, R. 48 
attaching a portion of the salary of the judgment- 
debtor has been issued, that decree-holder is law¬ 
fully entitled to receive the whole amount deduct¬ 
ed from the judgment-debtor’s salary under the 
prohibitory order, save and in so far as a proper 
order under S. 73, C. P. Code, if any, that might 
have been passed. In the absence of any such 
order the Judge has no jurisdiction to cancel the 
prohibitory order at the instance of the judgment- 
debtor and direct that a sum fixed to be deposited 
by the judgment-debtor should be pro rata dis¬ 
tributed amongst all the decree-holders, when no 
one of them has asked for it. The inherent 
powers of the Court cannot be used for the pur¬ 
pose of overriding the rights of one party for the 
benefit of the other. ( Roberts, C.J., Mya Bu 
and Dunk ley, JJ.) Solomon Nahome v. A. E. 
McCann. 1940 Rang.L.R. 421=A.I.R. 1940 
Rang. 201 (S.B.). 

-O. 21, Rr. 48 and 58 —Notice for attach¬ 
ment of salary of Government servant—Objection 
raised by Secretary of State—Order of Court 
holding salary to be attachable — Revision, if com¬ 
petent. 

Notice under O. 21, R. 48, C. P. Code, was 
issued to the Secretary of State for attachment 
of salary of a Government servant. The Secre¬ 
tary of State objected to it, but the Court ordered 
that it was attachable. No appeal was filed by 
the Secretary of State from this order. 

Held, that as the Secretary of State raised the 
objection that the salary was not attachable, the 
procedure came within the purview of O. 21, R. 
58, C. P. Code, and unless it was challenged by a 
regular suit under O. 21, R. 63, the order of the 
executing Court was conclusive and the revision 
application must fail. 

Held, further, that the order passed under O. 21, 
R. 48 was an order passed in execution of the 
decree under S. 47, C. P. Code, and as such was 
subject to an appeal and hence revision was in¬ 
competent. A.I.R. 1933 Bom. 185, Rel. on. 
(Agha Hajdar, J.) Secretary of State v. Ishar 
Das. 166 I.C. 214=9 R.L. 354=A.I.R. 1936 
Lah. 761. 

_O. 21, Rr. 48 and 46— Salary of M.L.A. 

—Liability to attachment. 

An elected member of the Provincial Legislative 
Assembly is not a ‘public officer’ within the mean¬ 
ing of S. 2 (17), C. P. Code, and consequently 
his salary cannot be attached under O. 21, R. 48. 
Nor can it be attached under O. 21, R. 46 
as a debt before it becomes payable. The amend¬ 
ments to S. 60, C. P. Code, introduced by the Act 
of 1937, may alter the position somewhat in a 
case of this kind. ( Derbyshire, CL and Nasnn 
Alt, J.) Satyapriya Banerjee v. Kundan Mull 
Basu. I.L.R. (1939) 1 Cal. 523=183 I.C. 818 
=12 R.C. 196=69 C.L.J. 267=43 C.W.N. 512 
=A.I.R. 1939 Cal. 428. i 
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O. 21, R. 49 —Appointment of receiver 
under—Matters to be decided prior to—Absence 
of service of notice of application — Effect. 

Unless the questions whether the judgment- 
debtor was a partner of the partnership and whe¬ 
ther any money was due to him from it, are de¬ 
cided, no receiver could be appointed. Further 
any order passed would be unsupportable, if notice 
of the application had not been served as required 
by R. 49 (4) of O. 21. (Ganga Nath, J.) Pir- 

thi Nath v. Nirantan Lal Bharcava. 189 I. 
C. 24=1940 A.L.J. 120=13 R.A. 75=1940 A. 
W.R. (H.C.) 153 (l)i=A.I.R. 1940 All. 250. 

-—O. 21, R. 49— Interest of partner in part¬ 
nership assets—If movable property. 

An interest of a partner in partnership assets is 
intended to be treated as movable property under 
R. 49 of O. 21. (Addison and Din Mohammad, 

JJ.) Barkat Ram v. Bhacwan Singh. 177 
I.C. 116=11 R.L. 269=A.I.R. 1938 Lah. 65. 

-—O. 21, R. 49 (2) —Interest of a partner — 

Meaning. 

O. 2i, R. 49 (2) charges the interest of the 
partner in the partnership property and profits. 
The partner’s interest is his right to participate 
in the net assets of the firm, that is, in the value 
or proceeds of the assets less the liabilities to 
third parties and not less any liability to himself; 
for any liability to himself onty increases his 
interest in the property at the expense of other 
partners. An advance is but an item in the part¬ 
nership account. The Court charges and orders 
the sale of whatever the partner is entitled to 
from the partnership business as between that 
partner and the other partners, as if on dissolu¬ 
tion of the firm. (Mosely and Sharpe, JJ.) T. 
R. M. Ramaswamy Chettiar v. M. M. K. Kui- 
tatn Chettyar. 189 I.C. 446=A. I. R. 1940 
Rang. 153. 

--O. 21, R. 50— Applicability — Award—If 

“decree.” 

The provisions of O. 21, R. 50, C. P. Code, ap¬ 
ply to an award against a firm passed in arbi¬ 
tration proceedings; an award stands on the same 
footing as a decree. {Davis, J.C. and Mehta , 
A.J.C.) PlARALAL NaNAK ChAND V. The BOM¬ 
BAY Co. 30 S.L.R. 6=165 I.C. 826=9 R.S. 108 
=A.I.R. 1936 Sind 211. 

--— 1 0. 21, R. 50— Applicability—Joint Hindu 

family firm. 

O. 21, R. 50, C. P. Code, applies to a joint Hindu 
family firm. (Rowland and C hatter ji, JJ.) 
Nathuni Prasad v. Radha Kishun Dutt Rai 
Firm. 6 B.R. 64=184 I.C. 701=21 Pat.L.T. 
618=12 R.P. 261=A.I.R. 1940 Pat. 149. 

■— -O. 21, R. 50 —Decree against limited lia¬ 

bility Company—Order making shareholders lia¬ 
ble—If a nullity. 

No order under O. 21, R. 50, C. P. Code, could 
be passed making the shareholders liable when 
the decree is against a limited liability company. 
Such an order must be deemed to be a nullity 
and must be ignored by the Executing Court, 
(/at Lal, J.) Nihal Chand v. Kharak Singh- 
Sundar Singh. 164 I.C. 513=9 R.L. 134=39 
P.L.R. 163=A.I.R. 1937 Lah. 59. 

-O. 21, R. 50 —Decree obtained against firm 

by serving summons\ in suit upon, two persons as 
partners—Execution petition stating three others 
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as remaining partners—Leave not obtained from 
Court—Validity of execution. 

Where a decree is obtained against a firm by 
serving summons in the suit upon two persons 
as partners of that firm, the mere fact that three 
other persons are stated to be the remaining part¬ 
ners of the firm in the petition for execution of 
the decree cannot make the execution invalid. 
These other persons do not, no doubt, come under 
O. 21, R. 50 (1) (b) and (c), C. P. Code. The 
decree-holder cannot execute the decree against 
them unless he has obtained leave from the Court 
which has passed the decree. If this leave has 
not been obtained, he is entitled to proceed 
against the other two judgment-debtors, and the 
execution petition is valid so far as they are 
concerned. ( Bartley and Nasim Ali, JJ.) Ra- 
]>ha Canta Pal v. Pulin Krishna Pal. 177 
I.C. 812=11 R.C. 277=42 C.W.N. 310=A.I.R. 
1938 Cal. 316. 

-O. 21, R. 50 (2)— Application for leave 

under — Limitation—Execution against partner 
more than three years after date of decree — Com¬ 
petency — Limitation Act, Arts. 181 and 182. 

An application for leave to execute a decree 
against a partner of a firm under O. 21, R. 50 (2), 
C. P. Code, is an application in execution of the 
decree against the firm, and falls under Art. 182 
and not Art. 181 of the Limitation Act. The ap¬ 
plication can be made at any time during which 
the decree remains capable of being executed; 
and a decree-holder can apply for execution 
against an individual partner, obtaining leave if 
necessary, even if more than three years have 
elapsed since the passing of the decree, provided 
the execution is not barred in any other way. 
(Davis, J.C. and Lobo, A.J.C.) Kish inch and 
Butamal v. Dhaniram Jamnadas. 30 S.L.R. 
88=164 I.C. 1011 = 9 R.S. 82=A.I.R. 1936 Sind 
138. 

-O. 21, R. 50 (2)— Duty to grant leave 

under—Decree transferred for execution to ano¬ 
ther Court. 

A decree against a firm was sought to be exe¬ 
cuted against a person alleged as being a partner 
of the firm. The Bombay High Court sent the 
decree for execution to Karachi Court and im¬ 
posed upon it the duty to grant leave under R. 
50 (2) and determine the liability of the person. 

Held, that so far as the duty imposed was con¬ 
cerned the order of the first High Court was ultra 
vires and that part could not be executed by the 
latter High Court, as under O. 21, R. 50 (2) it is 
for the Court which passed the decree to grant 
leave or to decide the disputed liability of the 
partner. (Davis, J.C. and Mehta, A.J.C.) Bri¬ 
tish India Steam Navigation Co., Ltd. v. A. M. 
Jiwanjek & Co. 30 S.L.R. 290=161 I.C. 524 
=8 R.S. 149=A.I.R. 1936 Sind 11. 

-O. 21, R. 50 (2)— Enquiry under — Scope 

—If affects legal representatives of partner. 

The enquiry under O. 21, R. 50 (2), C. P. 
Code, is limited to the determination as to whe¬ 
ther the persons who are sought to be made lia¬ 
ble under the decree are partners or not. It 
is not intended to affect the legal representatives 
of the partner. (D. N. Mitter and S. K. Gliose, 
JJ.) Purna Chandra Shaha v. Hossain Ka¬ 
sim Dada. 41 C.W.N. 566. 


C. P. CODE (1908), O. 21, R. 50; 

— - O. 21, R. 50 (2)—Ex parte decree obtain¬ 

ed against firm mentioning individuals constitut¬ 
ing it—Application to set aside ex parte decree 
dismissed on footing that decree was against firm 
—Sale of personal properties of partners without 
leave of Court—Validity—Decree-holder, if can 
contend that decree was agaitust individuals com¬ 
posing firm. 

A decree was obtained against a firm mention¬ 
ing also the individuals that constituted the firm. 
Execution was taken and a certain property was 
brought to sale and purchased by the decree- 
I holders. Upon this judgment-debtor No. 1 and 
I the sons of judgment-debtor No. 2, who had died 
1 since the passing of the decree, objected that the 
property did not belong to the firm; that the 
decree-holders had not obtained any order under 
I O. 21, R. 50, making the partners of the firm 
personally liable and that the sale was according¬ 
ly without jurisdiction. This objection was al¬ 
lowed by the lower appellate Court. On appeal 
against the appellate order, it was contended on 
behalf of the decree-holder appellant that the de¬ 
cree under execution was not a decree against 
the firm at all and that it was, therefore, unneces¬ 
sary to obtain any order under O. 21, R. 50. It 
appeared that at a later stage judgment-debtors 
Nos. 1 and 2 applied under O. 9, R. 13 (as the 
decree had been passed ex parte against them) 
to have it set aside. This application was dis¬ 
missed but only on the finding that though they 
had not been individually served with summonses 
the decree was quite valid in view of the service 
' of summons on defendant No. 4 who had been 
stated by the plaintiffs to be the manager of the 
business of the firm. The Court which dealt with 
the application further held that it would be “open 
! to defendants Nos. 1 and 2 to come under O. 
21, R. 50, C. P. Code, in the execution stage to 
object to the attachment of their personal pro- 
| perties.” 

Held, that in view of what happened in the 
proceedings under O. 9, R. 13, it was no longer 
open to the decree-holders to contend that what 
they had was a decree against the individuals 
composing the firm and not merely a decree 
against the firm, and that, therefore, their appeal 
should fail. (Courtney-Terrell, CJ. and Dhavle, 
J.) Ramanand Ganpat Rai v. Rakhal Man¬ 
ual. 163 I.C. 34=8 R.P. 631 = 1936 P. W. N. 
527=A.I.R. 1936 Pat. 496. 

- O. 21, R. 50 (2) — Jurisdiction. 

Difference between an order under O. 21, R. 50 
(2) and an order under S. 47 is that an order 
under S. 47 may be passed by the Court execut¬ 
ing the decree whereas an order under O. 21, R. 
50 (2) may be passed only by the Court which 
passed the decree. (Davis, J.C., Lobo and IVcs- 
ton, JJ.) Seoomal Khemchand v. Sh. Lahni- 
bai. I.L.R. (1939) Kar. 589=182 I.C. 470= 
12 R.S. 13=A.I.R. 1939 Sind 161 (F.B.). 

-- O. 21, R. 50 (2)—Jurisdiction—Applica¬ 
tion for leave under—Decree transferred for exe¬ 
cution to another Court—Subsequent application 
to original Court for leave under O. 21, R. 50 (2) 
— Competency—Order granting leave—If ultra 
vires. # ' 

The Court which passed the decree is competent 
and has jurisdiction to grant leave to the decree- 
holder under O. 21, R. 50 (2), C, P v Code, even 
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.ter the decree has been transferred for execu- | 
tion to another Court. Merely because the decree 
is transferred for execution by it to another 
Court, it does not cease to have jurisdiction to i 
grant such leave. ( Sulaiman, C.J. and Yorke, J.) 
Krishna Chandra Agarwal v. Mohan Lal 
Bikram Das & Co. I.L.R. (1937) All. 946= 
10 R.A. 433=1938 A.L.R. 41=172 I.C 901= 

\% K 850=1937 AXJ - U65=A '- L R - 

O. 21, R. 50 (2) — “Partner”—Legal re- 
presentaiwe of deceased partner—Question as to 
liability—If can be raised in execution 
The term “partner" in O. 21, R. 50 (2), C. P. 
Lode, includes his legal representative; and the 
question of the liability of the legal representa¬ 
tive of a deceased partner of a firm can there- 
fore be raised and decided in execution proceed- 
mgs. (Davis, J.C. and Mehta, A.J.C.) Piara- 
lal Nanak Chand v. The Bombay Co. 30 S 

L.R 6=165 I.C. 826=9 R.S. 108=A.I.R. 1936 
Sind 211. 

O. 21, R. 50 (2) —Person filing objection 


under protest under O. 30, R. 8—. Enquiry into his 
liability—If excluded. 

A person who files an objection under protest 
under O. 30, R. 8, C. P. Code, denying that he is 
a partner, does not fall under the category of per¬ 
sons to whom O. 21, R. 50 (1) (b) applies, and 
an enquiry into his liability under O. 21, R. 52 (2) 
is, therefore, not. excluded. ( D. N. Mitter and 
S. K. Ghose, JJ .) Purna Chandra Shah a v 
Hossain Kasim Dada. 41 C.W.N. 566. 

—-O. 21, R. 50 (2)— Procedure — Applica¬ 

tion for leave under—Prior application for exe¬ 
cution—If condition precedent. 

There is no warrant for holding that an appli¬ 
cation under O. 21, R. 50 (2), C. P. Code, for 
leave to execute a decree obtained against a firm 
as against some partner or partners cannot be 
made unless in the first instance a regular dar- 
khast has been filed under O. 21, R. 11, C. P. 
Code. The logical course is to apply for leave 
first and then to execute the decree afterwards. 

( Beaumont, CJ. and Kania, J.) Cooverji Var- 
JANG v. Coo verb a i. I.L.R. (1940) Bom. 562= 
42 Bom.L.R. 564. 

O. 21, R. 50 (2)—Question of liability 
under—Jurisdiction to decide—Transferee Court 
—Competency of. See C. P. Code, S. 42. A.I.R. 
1937 Pesh. 96. 

-O. 21, R. 50 (2)— Scope — Arbitration — 

Award—Filing of—Application for—Objection 
that party is not partner of firm—Maintainability 
— Question—When to be raised. 

The question whether all or any of the persons 
served with notices of an dward or of its filing 
in Court are partners in a firm can only be litigat¬ 
ed when an application under O. 21, R. 50, C. P. 
Code, is made against persons alleged to be part¬ 
ners and permission is sought to enforce the 
award against them. Such a question cannot be 
gone into in proceedings for filing the award and 
the hearing of objections directed against it. 

(Rupchand Bilaram, A.J.C.) Fleming Shaw & 
Co. v. Bahadur & Co. 29 S.L.R. 292=164 I.C. 
1015=9 R.S. 83=A.I.R. 1936 Sind 121. 

---O. 21, R. 50 (2)— Scope—Grounds on 

which liability may be disputed. 

O. 21, R. 50 (2), C. P. Code, is sufficiently wide 
to permit a person desiring to dispute his liabi- 


C. P. CODE (1908), O. 21, R. 52. 

lity as a partner to do so not only on the ground 
that he is not a partner, but on other grounds as 
well. He can dispute his liability by establishing 
hat a contract of sale was beyond the scope of 
the partnership. He can also contend that the 
individual partners had no authority on behalf of 
the partnership to refer disputes between the firm 
and persons with whom the firm had dealings to 
arbitration. ( Panckndge, J.) Tolaram Nath 

In I.L.R. (1939) 2 Cal. 312=185 I 

WO Cal 28 427=43 C * W ‘ N * " 7=A - L R * 

-O. 21, R. 52— -Applicability—Surplus sale 

Sl c p Co “- s - 60 <">■ 

O. 21, R. 52 —Attachment before judg¬ 
ment in force—Another decree-holder without 
giving notice to Court putting to sale property 
m execution of his decree and purchasing it—Pro¬ 
perty again sold m execution of decree, in which 
it was attached before judgment—Right of de¬ 
cani ages preZ ' ionsly P urcha ^ng property to 

. . An attachment before judgment, is made in the 
interest of the decree-holder subsequently obtain¬ 
ing decree in the suit, in order to prevent the 
judgment-debtor from disposing of the property 
before the sale and does not operate against any 
other creditor of the judgment-debtor. Where 

a c Cr u- dlt Z putting P r °Perty to sale in 
execution of his decree and purchasing it, while 

an attachment before judgment is in force, omits 

r°n, g 7 e J! 0tl u- e acc ° rdin S to O. 21, R. 52 to the 
Court attaching the property before judgment, 

and the property is again sold in execution of the 

decree in that suit, the decree-holder purchasing 

n 9 i r °t> er co omittl T& to give notice under 
y. £l, K. 52, is not entitled to get any damages 

from the other decree-holder, as the decree-holder 
bv omitting to take action under O. 21 

prejudices the other decree-holder. 
Lrhose, J.) Sashi Bhusan Ghose v Bhu- 
pendra Nath Pal. 167 I.C. 455=9 R.C. 693= 
A.I.R. 1936 Cal. 112. 

——O. 21, R. 52—Scope—Dividend in Official 
Assignees hand due to judgment-debtor — Attach- 
abihty before declaration of dividend. 

O. 21, R. 52, C. P Code, deals with the position 
where property is in the custody of the Court 

and say^how it shall be attached. Where no 
dividend in the Official Assignee’s hands to which 
judgment-debtor is entitled is declared until a 
particular date the creditors of the judgment- 
debtor are entitled to nothing prior to that date 
since there is nothing in the Official Assignee’s 
hands to which they can lay claim. (Roberts, C. 

J. and Leach J.) Ramaswamy Chettyar v. 
Dayabhoy & Sons. 175 I.C. 869=11 R.R. 13= 
A.I.R. ^1937 Rang. 538. 

—O. 21, R. 52 — Suit by A for recovery of 
refit due from paddy lands—Appointment of re¬ 
ceiver —A applying for attachment of amount 
collected by receiver—Other decree-holders, 

C and D, also applying for permission to 
attach the money—Permission granted—No order 

under O. 21, R. 52, issued—Right of A to the 
amount. 

A, a company, filed a suit against B for re¬ 
covery of a sum of money being rent due from 
paddy lands. A also applied for an injunction 
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res*I-’'ling B from dealing with the rental paddy 
for • >e current >'ear. The application was treat¬ 
ed as an application for appointment of a receiver 
of tn: rental paddy of the land from which rent 
was due and a receiver was appointed. The re¬ 
ceiver filed his accounts and reported a certain 
sum as the balance in his hands available for dis¬ 
tribution. A subsequently applied in execution 
of his decree by arrest of B, but on advice of the 
Court applied for attachment of the amount 
collected by the receiver. Meanwhile two other 
decree-holders C and D holding decrees against 
B filed applications praying for permission to at¬ 
tach the money in the hands of the receiver. The 
permission was granted but neither party took any 
further steps. No order was issued under O. 21, 
R. 52, requesting that the money should be held 
subject to further orders nor was there anything 
on the record showing that the decrees of C and 
D were transferred to the Court in which the 
application for execution was made. On appli¬ 
cation by A for payment of the amount deposited 
by the receiver, C and D filed objections. The 
Court holding that C and D had effected an at¬ 
tachment of the amount decided that they alone 
were entitled to utilise the amount towards the 
satisfaction of their decrees, and that they had a 
prior claim to A inasmuch as their attachments 
were prior. A appealed from the order. 

Held, that the order of the lower Court was 
wrong. C and D had not effected a valid attach¬ 
ment of the amount in question. All that they 
did was to go to the Court holding the ‘assets’ 
and ask for permission to attach it. That was 
not sufficient. Their proper procedure was to 
apply to the Court executing their decrees for an 
order under O. 21, R. 52. 

Held, further, that there was no provision of 
law under which the Court could have appointed 
the receiver. The appointment of receiver being 
made by agreement or consent of parties, only 
such amount could be attached by any other cre¬ 
ditor of B which was in excess of the amount due 
to A. C and D had no claim whatever to the 
amount deposited by the receiver. A company 
was entitled to have the amount paid to them 
towards satisfaction of their decree. ( Ba U and 
Mackney, JJ.) Syria m Land Co., Ltd. v. C.ura 
Biswai..’ A.I.R. 1936 Rang. 83. 

-O. 21, R. 52, Proviso —Construction and 

scope—Right to money in deposit under attach¬ 
ment—Dispute between decree-holder and judg¬ 
ment-debtor—Jurisdiction to decide—Custody 
Court or executing Court. See C. P. Code, S. 47. 
19 N.L.J. 287. 

-O. 21, R. 52, Proviso —Right of suit—If 

barred. 

Any decision in a proceeding under O. 21, R. 52, 
proviso, C. P. Code, between the decree-holder 
and a third person would not be a decision under 
S. 47, C. P. Code and therefore a regular suit 
would not be barred. ( Syed Nasitti Ali and Sen, 
JJ.) Kanji Valti v. Kalidas Thakursay. 182 
I.C. 860=12 R.C. 104 (2)=69 C.L.J. 108= 
A.I.R. 1939 Cal. 413. 

-O. 21, R. 53 —Attachmetit before judg¬ 
ment of decree held by defendant—Decree passed 
in suit—Effect of—Rights of attaching decree- 
holder. 
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Per Nazim Ali, J .—Where a plaintiff in a suit 
attaches before judgment a decree that the de¬ 
fendant had obtained in his favour against an¬ 
other, the attachment, after a decree is passed 
in the suit, operates as an assignment of the at¬ 
tached decree in favour of the plaintiff-decree- 
holder for the pro tanto satisfaction of his decree. 
Money realised in execution of the attached de¬ 
cree must be taken as lying in Court to his credit 
for pro tanto satisfaction of his decree, at any 
rate, after he applies for payment of the money 
to him. 

Per Mitter, J. —When the plaintiff obtains a de¬ 
cree against the defendant and attaches the decree 
1 which the defendant had obtained against another, 
he becomes entitled to all the rights which are 
given to the attaching decree-holder under O. 21, 
R. 53, C. P. Code. Any payment by the judg¬ 
ment-debtor of the attached decree would go to 
! satisfy not only that decree but also the decree of 
! the attaching decree-holder. ( Nazim Ali and 
Mitter, JJ.) Udai Ram v. Nath mall. 43 C. 
W.N. 1076. 

-O. 21, R. 53— Decree attached in execu¬ 
tion—Execution case subsequently dismissed for 
default—Right of decree-holder to execute attach¬ 
ed decree. 

A decree-holder in execution of his decree at¬ 
tached another decree in favour of the judgment- 
debtor along with his other property. He pro¬ 
ceeded only against the other property and later 
on with the object of executing the attached de¬ 
cree filed another execution case and got his name 
substituted as a decree-holder for that of the 
judgment-debtor. The Sub-Judge in seisin of 
the first execution case dismissed the same in de¬ 
fault on the ground that no steps had been taken 
and the judgment-debtors of the attached decree 
applied under S. 47 objecting to the execution. 

Held, that having obtained an order of attach¬ 
ment the decree-holder had automatically become 
authorized to put the attached decree into execu¬ 
tion under O. 21, R. 53 in so far as the attached 
decree was concerned. Any subsequent dismissal 
for default of the previous execution case on 
account of any default of the decree-holder in 
connection with matters left outstanding in those 
execution proceedings after the attachment of the 
decree could not be regarded as an obstacle to 
prevent the decree-holder from executing that 
decree in a subsequent execution proceeding pro¬ 
perly instituted for the purpose under O. 21, R. 
53 of the Code. ( Edgley, J.) Satish Chandra 
v. Biresvvar Sur. A.I.R. 1939 Cal. 465. 

-O. 21, Rr. 53, 60 and 47— Decree for ar¬ 
rears of rent under C* P. Tenancy Act — If attach¬ 
able under Civil Procedure Code—Lambardar and 
attaching decree-holder forming the only co¬ 
sharers — Effect. 

A decree for arrears of rent against a tenant 
whose tenure is governed by the C, P. Tenancy 
Act is a simple mone 3 ’ decree and in itself does 
not differ from any other decree of that character. 
There is nothing special or peculiar to it qua 
decree. It can therefore, so far as Civil Proce¬ 
dure Code is concerned, be executed in the same 
way as any other decree. Hence it is also attach¬ 
able as any other decree under O. 21, R. 53. 
Where the decree is obtained by the lambardar 
who together with the attaching decree-holder 
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form the only two co-sharers of the village, O. 
21, R. 60, C. P. Code, would not apply, for the 
words ‘some other person’ occurring in the rule, 
can only mean, when the context is considered 
some person other than the attaching decree- 
holder or judgment-debtor. Nor would R. 47 of 
O. 21 apply to the case. O. 21 deals separately 
with different kinds of property and lays down 
different modes of attachment m respect of each. 
In view of the special provisions, decrees cannot 
be dealt with as ‘movable property’ and are not 
so treated for the purpose of the special provi¬ 
sions which relate to attachment. Again, R. 47 
which contemplates two or more ‘co-owners’ in 
the property sought to be attached can have no 
application inasmuch as according to the special 
rules obtaining in the C. P. Tenancy Act the lam- 
bardar alone is the decree-holder. (Stone, C.J. 
and Bose, J.) Chintaman v. Mahadeo. 189 
I.C. 807=1940 N.L.J. 56=A.I.R. 1940 Nag. 
270. 

- O. 21, R. 53— Decree for payment of 

money—Meaning of—Preliminary decree for ac¬ 
counts in suit for dissolution of partnership — At- 
tac liability. 

A preliminary decree for accounts in a suit 
for dissolution of partnership is not a decree for 
the payment of money within the meaning of 
O. 21, R. 53, C. P. Code and is therefore not 
attachable and saleable in execution. (D. N. 
Mitter and S. K. Ghose, JJ.) Sailendra 
Krishna Choudhtjry v. Harendra Kumar Roy 
167 I.C. 430=9 R.C. 686=40 C.W.N. 1393=A. 
I.R. 1937 Cal. 4. 

—-O. 21, Rr. 53 and 54— Decree for posses¬ 

sion by partition—Mode of attachment. 

When a decree is for possession by partition of 
property, it is not even a preliminary decree for 
partition and hence if such a decree is to be 
attached, one has to proceed under O. 21, R. 53, 
and attachment under O. 21, R. 54 is invalid as it 
deals with attachment of immovable property. 
(Middleton, J.C. and Mir Ahmad, A.J.C. ) Sayed 
Ahmad Ali v. Radha Kishan. 166 I.C. 867= 
9 R. Pesh. 77=A.I.R. 1937 Pesh. 13. 

-O. 21, R. 53— Notice to judgment-debtor 

and decree-holder if necessary to make attach - 
ment effective. 

When a decree-holder seeks to execute his de¬ 
cree by attachment of another decree, in order 
that the attachment may be effective notices to 
the decree-holder and judgment-debtor of the 
attached decree are imperative and the mere 
order communicating the fact of attachment to 
the Court passing the decree is not enough. 
(Vivian Bose, J.) Gowardhan v. Hargovind. 
180 I.C. 305=11 R.N. 353=1939 N.L.J. 73= 
A.I.R. 1939 Nag. 17. 

-O. 21, R. 53— Preliminary decree for sale 

of property covered by security bond — Attach¬ 
ment of—Final decree passed in favour of trans¬ 
feree decree-holder —Locus standi of attaching 
■creditor to execute final decree. 

A preliminary decree for sale of property 
covered by a security bond cannot be regarded 
as one for the payment of money, or for enforce¬ 
ment of a mortgage or charge nor is it capable 
-of execution. An attaching creditor of such a 
•decree has no locus standi as regards the exe¬ 
cution of the final decree that is subsequently 
passed in favour of a transferee from the decree- 


C. P. CODE (1908), O. 21, R. 53. 

holder. (Nanavutty and Smith, JJ.) Faqir 
Bakhsh v. Mariyam. 13 Luck. 237=168 I.C 
154=9 R.O. 445=1937 O.L.R. 224=1937 OW 
N. 519=A.I.R. 1937 Oudh 365. 

— O. 21, R. 53 (1) (b )—Notice not issued 
to Court which passed decree sought to be at¬ 
tached—Validity of attachment. 

The provisions of O. 21, R. 53 (1) (b), C. P. 
Code, are mandatory. The only manner in which 
a decree is to be attached is by issuing a notice 
by the Court which passed the decree sought to be 
executed to the Court, which passed the decree 
sought to be attached and further if the latter 
decree had been transferred for execution to 
another Court, by a further notice to that Court. 
If such notices are not issued, there is no legal 
attachment, and the holder of the decree sought 
to be executed does not become the representa¬ 
tive of the holder of the decree sought to be 
attached and he cannot, therefore, execute the 
same. (Mitter and Khundkar, JJ.) Anil Ku¬ 
mar v. Jugal Kishore. 43 C.W.N. 374. 

—O. 21, R. 53 (1) (b) (ii) (Lahore 
amendment) and R. 53 (3)— Decree-holder at¬ 
taching in execution decree obtained by his judq- 
ment-debtor in another Court-Execution of at¬ 
tached decree by attaching decree-holder—Con- 
sent of attaching Court — If necessary—No con - 
sent is necessary for attaching decree-holder to 
execute attached decree. 

O’ 21, R. 53 (1) (b) (ii), C. P. Code (Lahore 
amendment) and O. 21, R. 53 (3) are to be read 
together. Where a decree-holder attaches in 
execution a decree obtained by his judgment- 
debtor in another Court such decree-hol¬ 
der becomes the representative of his judgment- 
debtor under O. 21, R. 53 (3), with respect to 
the decree obtained by such judgment-debtor and 
he is entitled to execute the attached decree in 
any lawful manner. The consent in writing as 
required by R. 53 (1) (b) (ii) (Lahore), of 
the attaching decree-holder or of the attaching 
Court, is necessary when the judgment-debtor 
whose decree is attached seeks to execute it. Such 
consent is not necessary when the attaching 
decree-holder executes the attached decree. (Jai 
Lai, J.) Wasdev v. Kidar Nath. 173 I.C 300 
—10 R.L. 430=39 P.L.R. 583=A.I.R. 1937 Lah. 

36o, 

— —O. 21, R. 53 (2) —Scope and effect— 
Attachment of same decree by several decree- 
ho ders—Right to rateable distribution—Decree- 
holder starting execution first—If entitled to bene¬ 
fit of entire deposit-C. P. Code, S. 73. See 
C. P. Code, S. 73. 40 C.W.N. 1249. 

53 (3) and S. 146—Attaching 

decree-holder—Position of—Right to adjust at- 

tached decree to his satisfaction. See Bengal 
Bublic Demands Recovery Act, S. 19 (3). 41 

C-W-N ^ 880 = AJ - R - 1937 Cal. 468. 

7 7“ 0 * 21, R. 53 (3)— Construction — Attach- 

vng decree-holder—Power to'certify satisfaction 
of attached decree under O. 21, R. 2. 

The mere use of the word “representative” in 
O. 21, R. 53 (3), C. P. Code, cannot be taken as 
justifying the conclusion that the attaching decree- 
holder is the representative of the holder of the 
attached decree for all purposes. The holder of 
the attaching decree can be treated as the repre¬ 
sentative of the holder of the attached, decree only 
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for tlie purpose contemplated in O. 21, R. 53 (3), 
nameb\ for the purpose of execution, but he 
cannot exercise the power conferred under O. 21, 
R. 2 upon the decree-holder himself of certifying 
an adjustment made out of Court as a satisfac¬ 
tion of the decree. ( JVadsworth, J.) Ahamad 
Ibrahim Rowther v. Allapichai Rowther. 51 
L.W. 148=1940 M.W.N. 505=A.I.R. 1940 Mad. 
534= (1940) 1 M.L.J. 292. 

—--O. 21, R. 53 (4)—Applicability—Partner¬ 

ship—Decree for dissolution and accounts—At- , 
tachment — Mode of. Sec C. P. Code, S. 60. 18 

Pat. 688. 

-O. 21, R. 53 (4)— Construction—“Court 

which passed the decree”—If includes Court to 
which decree is sent for execution — Decree — 
Transfer for execution to another Court — Juris- ! 
diction of latter Court to attach and sell partition 
decree of judgment-debtor. ! 

The words “the Court which passed the decree” 
in O. 21, R. 53 (4), C. P. Code, include the Court 
to which the decree has been sent for execution 
and such Court, and not only the Court which 
actually passed the decree, has jurisdiction to at¬ 
tach a decree passed in favour of a judgment- j 
debtor, in the manner laid down by O. 21, R. 53 
(4). Having regard to the terms of S. 42, C. P. 
Code, the Court to which the decree has been sent 
for execution is empowered to execute it in any 
of the ways prescribed by S. 51, C. P. Code, 1 
that is applicable to the particular kind of decree, ! 
and in the case of a partition decree, the execut- ‘ 
ing Court is empowered, by reason of S. 42, to | 
effect attachment in the manner prescribed by 1 

O. 21, R. 53 (4). j 

Rowland, J. —The steps contemplated by O. 21, J 
R. 53 (4), C. P. Code, are things to be done inf 
executing the decree, and, therefore, in this matter 
the powers of the Court to which a decree has 
been sent are co-extensive with the powers of the 
Court which passed the decree even without the 
addition in the rule of words specifically permit¬ 
ting the Court to which the decree has been sent 
to do a particular thing. ( Agarwala and Row¬ 
land, JJ.) Pirthi Raj Ganesh Das v. Bai 
Makund Marwart. 188 I.C. 488=13 R.P. 1 = 

6 B.R. 698=21 Pat.L.T. 427=A.I.R. 1940 Pat. 
557. 

-O. 21, R. 53 (4) and (6) —Sale of attach¬ 
ed decree before receipt of notice of attachment 
—Right of purchaser to execute decree. 

A purchaser of an attached decree has no right 
to execute that decree for himself, although no 
notice of attachment was served upon his vendor 
previous to the sale by him of his decree. Sub- 
Cl. (6) of R. 53 of O. 21, C. P. Code, affords no 
help to the purchaser at all. Its purpose is to 
protect payments made by the judgment-debtor 
of the attached decree.to his creditor before he 
receives notice of the attachment. Nor is sub- 
Cl. (4) of any avail to the purchaser. The mere 
fact that the decree was sold after the attachment 
would not prevent the attaching creditor from 
executing the decree himself. ( Henderson, J.) 
Sarat Chandra Das v. Jatindra Nath Chakra- 
VARTI. 175 I.C. 912=11 R.C. 18=66 C.L.J. 459 
=A.I.R. 1938 Cal. 401. 

--O. 21, R. 53 (6)— Notice not issued to 

judgment-debtor—Adjustment between him and 
his decree-holder — Validity. 
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If no notice under O. 21, R. 53 (6), C. P. Code, 
is issued on the judgment-debtor and bound by 
the attached decree, an adjustment between him 
and his decree-holder would be valid. ( Mitter 
and Khundkar, JJ.) Anil Kumar v. Jugal 
Kishore. 43 C.W.N. 374. 

- O. 21, R. 54 —Applicability—Attachment 

before judgment—Mode of effecting. See C. P. 
Code, O. 38, R. 7. A.I.R. 1939 Pat. 81. 

- O. 21, R. 54 — Attachment by non-official 

—Validity. 

An attachment under O. 21, R. 54, C. P. Code,, 
cannot be made by a non-official who has no 
authority to effect anj' attachment at all. (Tek 
Chand and Dalip Singh, JJ.) Pilada Ram v. 
Tulsi Das Asa Nand. 186 I.C. 633=12 R.L.. 
407=41 P.L.R. 838=A.I.R. 1940 Lah. 30. 

-O. 21, R. 54—Attachment of property— 

Validity of—Part of such property vesting in 
judgment-debtor only after attachment. 5Vc C. 
P. Code, S. 64. 42 Pat.L.R. 356. 

- O. 21, R. 54 — Compliance zuith — Attach- 

7nent under—Essentials of. 

In order to effect an attachment of immovable 
property, it is necessary (1) to pass an order 
prohibiting the judgment-debtor from transfer¬ 
ring or charging the property in any way, and (2) 
to have that order proclaimed by beat of tom¬ 
tom near the property and to have copies of the 
order affixed on a conspicuous part of the pro¬ 
perty, of the Court-house, and also in the office 
of the Collector of the district. The prohibitory 
order must be passed by the Court, and it is not 
enough for the Court to say “attach” and for the 
Amin to say “I have attached,” to constitute a 
valid attachment. {Burn, J.) Noor Mahomed 
Mohideen Pillai v. Pechi Ammal. 50 L.W. 
656=1939 M.W.N. 783=A.I.R. 1939 Mad. 793 
= (1939) 2 M.L.J. 375. 

- O. 21, R. 54 and O. 38, R. 5 —Conditional 

order of attachment before judgment—No order 
absolute—Requirements of O. 21, R. 54 complied 
with—No process issued—Validity of attachment. 

Where there was a conditional order of attach¬ 
ment before judgment and no order absolute was 
later on made and where though no process was 
issued under O. 21, R. 54, all other requirements 
were observed. . 

Held, that the attachment was validly made and 
that the mere omission to record an order abso¬ 
lute does not make the attachment ineffectual. 
(M. C. Chose, J.) Amodini Dasi v. Raghunath 
Mallick. 176 I.C. 166=11 R.C. 45=66 C.L.J. 
222=A.I.R. 1938 Cal. 236. 


-O. 21, Rr. 54 and 90 — Failure to affix' 

py of proclamation at Court-house—Material 
regularity. 

Failure to affix a copy of the sale proclamation 
the Court-house of the execution Judge 
lounts to irregularity of a material character as 
scribed in O. 21, R. 90. (Mir Ahmad, J.) Bun- 
ielkhand Cycle and Motor Agency v. Peopixs- 
vnk of Northern India, Ltd. 181 I.C. 542= 
R. Pesh. 70=A.I.R. 1939 Pesh. 9. 

-O. 21, R. 54 —Issue of prohibitory order— 

includes service of copy of order on judgment- 

btor. . 

Issue of a prohibitory order under Sub-K. (1) 
>es not mean or include the service of a copy of 
r»rdr»r mi tii#» iiidament-debtor or defendant as- 
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the case may be. All that is required under R. 54 is 
making of a prohibitory order by the Court after 
the procedure has been followed, and then the pro¬ 
clamation of that order in the manner laid down in 
Sub-R. (2). {Mya Bu and Dunkley, J J.) Naya- 
sha Kursoon Bee Bee v. S.P.S.T.R.M. Chettyar 
Firm. 164 I.C. 1044=9 R.R. 172=A.I.R. 1936 
Rang. 403. 

* — O. 21, R. 54 —Notice to Judgment-debtor 
living outside jurisdiction—Power of Court — Pro¬ 
perty to be attached lying within jurisdiction. 

There is nothing to prevent a Court issuing a 
notice to a judgment-debtor living outside its 
own jurisdiction on an application made for at¬ 
tachment of property situate within its jurisdic¬ 
tion. (Baguley , /.) U Maung Maung v. Sahul 
Hamid. 186 I.C. 42=12 R.R. 243=1939 Rang. 
L.R. 587=A.I.R. 1939 Rang. 433. 

-- 0 . 21, R. 54 —Order of attachment—Com¬ 
pliance with formalities—Presumption, when pro¬ 
cess-server’s report is available. See Evidence 
Act, S. 114, III. (e). 41 P.L.R. 149. 

—;-O. 21, R. 54 — Personal service of prohi¬ 

bitory order on Judgment-debtor—Necessity for. 

Under O. 21, R. 54, C. P. Code, personal service 
of the prohibitory order on the judgment-debtor 
is not necessary. ( Roberts, C.J., Mya Bu and 
Mosely, JJ.) S. T. R. M. Chettyar Firm v. 
Andathal. 185 I.C. 386=12 R.R. 192=1939 
Rang.L.R. 594=/LI.R. 1939 Rang. 434 (S.B.). 

-O. 21, R. 54 (2) —Attachment of single 

parcel of land with buildings thereon—Copy of 
order of attachment affixed to one building — Vali¬ 
dity of attachment. 

When a single parcel of land with the buildings 
thereon is to be attached, the attachment is valid¬ 
ly made, within the terms of Sub-R. (2), R. 54 f 
if a copy of the order of attachment is affixed on 
some one part of the property. This one part 
need not necessarily be a building at all, as long 
as it is a conspicuous part. If a copy of the 
order is affixed on one of the buildings, then that 
copy of the order will be sufficient to include in 
the attachment all the buildings standing upon the 
land attached. ( Mya Bu and Dunkley, JJ.) 
Nayasha Kursoon Bee Bee v. S. P. S. T. R. M. 
Chettyar Firm. 164 I.C. 1044=9 R.R. 172= 
A.I.R. 1936 Rang. 403. 

-O. 21, R. 54 (2) — Non-affixing of order 

on Court-house—Validity of attachment. 

There is no valid attachment if a copy of the 
order is not affixed on the Court-house as re¬ 
quired by O. 21, R. 54, C. P. Code. ( Bhide, J.) 
Maidatt Manak Chand v. Mst. Lachho. 41 
P.L.R. 149=A.I.R. 1939 Lah. 284. 

-O. 21, R. 54 (2) —Omission to affix notice 

and make proclamation—Validity of attachment. 

No property can be declared to be attached 
unless first the order for attachment has been 
issued, and secondly in execution of that order 
the other things prescribed by the rules in the 
Civil' Procedure Code have been done. The 
omission to affix notice, etc., and make proclama¬ 
tion cannot be looked upon as a trivial irregularity 
as that is the only way in which the public is in¬ 
formed of the existence of an attachment. 
{Bhide, J.) Deraj at Bank, Ltd. v. Sardar Bibi. 
173 I.C. 527=10 R.L. 455=39 P.L.R. 887= 
A.I.R. 1937 Lah. 671. I 

Q. D.—102 * 


O. 21, R. 54 (2) —Order of attachment — 
Formality of affixing a copy on the Court house— 
Non-mention on the endorsement on the back of 
the warrant — Effect. 

Where it is not in dispute that an order of 
attachment was made and the order was proclaim¬ 
ed as required by O. 21, R. 54 (2) and a copy of 
the order was affixed in the office of the Collector, 
and the only thing that is disputed is the affixing 
of a copy of the order on a conspicuous part of 
the Court house, which fact is not specifically 
mentioned on the back of the warrant and there 
is no evidence that this formality was not ob¬ 
served. 


Held, it must be presumed that this formalitv 
also has been complied with. It is enough if the 
bailiff stated that the order of the Court had 
been complied with. It is not necessary for him 
to have entered into minute details. ( Din Maho¬ 
med, J.) Lachman Singh v. Dasaundhi Ram 
Babu Ram. 175 I.C. 400=10 R.L. 716=39 P. 
L.R. 870=A.I.R. 1938 Lah. 16. 


c.L y xx. of —ocope 


railure to affix order in Court house—Effect. 
Where an order for attachment is proclaimed 
by beat of drum and a copy of the same affixed 
on the property attached but no copy is affixed to 
the notice board of the Court as required by O. 
21, R. 54 (2) the attachment cannot be regarded 
as complete. In such a case there cannot be any 

, i , ... „ is no attachment in fact. But 

that will not affect the right of the person ob¬ 
taining the order of attachment to apply as an 
attaching creditor to set aside a sale of the pro¬ 
perty in execution of another decree held after 
order of attachment and decree. (R C. 
Mxtter, J.) Govinda Prasad Dalal v. Brinda- 
bon Chandra Nasipuri. 167 I.C. 600=9 R C 
703=63 C.L.J. 560=40 C.W.N. 1338=A.I.*R* 


---O. 21, R. 54 (3) (Allahabad) — Construc¬ 
tion — Date, meaning of—Priority as between 
sale and attachment on the same day—Rules for 
determination—General Clauses Act, S. 5 (3) 
if can be applied. ’ 

Sub-R. (3) added by Allahabad High Court to 
O. 21, R. 54, C. P. Code, speaks of the ‘date’ but 
makes no provision as to the ‘time’ from which 
the order shall take effect as against the person 
mentioned therein. The word ‘date’ in the rule 
must be interpreted to mean ‘time’. Therefore 
where the execution of the sale-deed and the 
attachment of the same property take place on 
the same date, there is no statutor}' provision for 
priority as between the two. As such, rules of 
justice, equity and good conscience must be fol¬ 
lowed. S. 5 (3) of the General Clauses Act can- 
~ e applied to such a case. That deals with 
the Acts of the Governor-General in Council and 
lays down that unless the contrary is expressed 
such Acts shall be construed as coming into 
operation immediately on the expiration of the 
day preceding their commencement. That is a 
very different matter and can be of no assistance 
in the present case. ( Bennet and Verma, JJ.) 
Rameshwar Prasad v. Gaya Prasad. 180 I.C. 
83=11 R.A. 423=1939 A.L.J. 7=1938 A.W.R. 
(H.C.) 876=A.I.R. 1939 All. 154. 

—-O. 21, R., 54 (3) (Nagpur)— “Good 

faith ,f —What constitutes—Mortgage in favour of 
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creditor—Mortgage effected after order of attach¬ 
ment—Mortgage complete before property actual¬ 
ly attached—Validity—If void under S. 64, C. P. 

C ode. 

A creditor who takes a mortgage from his deb¬ 
tor to secure his debt cannot be deemed to be 
fraudulent in so doing, even though he knows 
that another creditor has obtained an order of 
attachment of the property mortgaged and even 
though the mortgage is for an amount higher 
than his pre-existing debt. He should not be 
presumed to be effecting the mortgage to defeat 
or delay the attachment, but rather to secure his 
debt. Such a mortgage cannot be held to be one 
not made in good faith—When such a mortgage 
is effected and completed before the attachment 
ot the property is actually effected by affixing 
the order on the property in question, the mort¬ 
gage is not void under S. 64, C. P. Code. (Stone, ' 

C.y. and Niyogi, J . ) Beharii.al v. Anand 

Mangal. 19 N.L.J. 94. 

T f —9* 21 \) R *. 54 ( 3 > (Nagpur )—■‘Purchased | 
Meaning—If includes mortgagee. 1 

The word “purchaser” in sub-rule (3) to rule 1 
54 of order 21, C. P. Code, is used in its technical 
English legal sense and includes a mortgagee. 
(Stone, C.J. and Niyogi, J.) Behari Lal v. 
Ananda Mangal. 19 N.L.J. 94. 

— -O. 21, R. 55 —Attachment of money — 

How long subsists. 

1 he attachment of money must be deemed to 
continue so long as that money which is brought 
into Court by the attachment is not disposed of 
by the Court attaching that money. (Thomas, C. 
J. and Snvastava, J.) Harshi Kesh v. Gulam 
Haider Khan. 189 I.C. 236=1940 A. W. R. 
(C.C.) 282=1940 O.L.R. 419=1940 O.W.N. 591 
= 1940 O.A. 516=A.I.R. 1940 Oudh 360. ! 

~ O. 21, R. 55 and S. 64— Attachment re¬ 
leased on reversal of decree—Decree passed again 
after remand — Attachment, if re^’ives—Alienation 
after the release of attachment and before second 
attac/unent — Validity. 

Where an attachment is released owing to the 
reversal of the decree, it should not be deemed to I 
have revived on the passing of the decree once 1 
again after remand, and to relate back to the 
date of the original attachment. When the first 
attachment is removed, there is no bar left to 
any alienation until a second attachment takes 
place. (Bliide, J.) Parmanand v. Tharu Lal. 

J£L L t C \ 892 - 9 R L - 60=39 P.L.R. 306=A.I.R. 
1937 Lah. 169. 

T”-O. 21, R. 55-—Scope—If subject to S. 73— 

Money paid to satisfy particular decree debt— 
Liability to rateable distribution. C. P. 

Code, S. 73. 1939 P.W.N. 242. 

-O. 21, R. 55 (a)— Construction—Duty to 

avoid conflict with S. 73—Attachment when to be 
deemed to be withdrawn. 

O. 21, R. 55 (a), C. P. Code, should be read 
in such a way that it does not conflict with S. 73, 
C. P. Code. Attachment shall be deemed to be 
withdrawn on payment under O. 21, R. 55 (a), 
only when the decree has been satisfied, and the 
decree can be satisfied only if the amount depo¬ 
sited is available to the decree-holder in full satis¬ 
faction of the decree. This result cannot ensue 
in cases falling under S. 73 which are impera¬ 
tive. The law intervenes in such a case and 
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directs that although the full amount is intended 
to be paid to the particular decree-holder whose 
attachment is sought to be got rid of, it has to be 
diverted by reason of S. 73. (Fazl AH and Ma- 
nohar Lall, JJ .) Satnarain Prasad Chowdhu- 
ry v. Mahahir Prasad Chowdhury. 18 Pat 
404=183 I.C. 409=5 B.R. 914=12 R.P. 137= 
20 P.L.T. 646=1939 P.W.N. 242=A.I.R. 1939 
Pat. 392. 

-O. 21, R. 55 (2) (b) (as amended .by 

Oudh Chief Court) —Applicant for rateable dis¬ 
tribution—When entitled to benefit of original 
attachment. 

O. 21, R. 55 (2) (b), C. P. Code, as amended 
by the Oudh Chief Court, undoubtedly means 
that unless along with the decree of the attach¬ 
ing creditor, the decree of an applicant for ratea¬ 
ble distribution is also satisfied, the attachment 
shall not be deemed to be withdrawn. In other 
words, the meaning is that the original attach¬ 
ment shall enure for the benefit of the decree- 
holder who has applied for rateable distribution 
of assets under S. 73 of the Code. This, however, 
does not and cannot mean that the attachment 
will enure for the benefit even of those who may 
apply for execution by rateable distribution of 
assets in future. The words “notice of which 
has been sent to the sale'officer under sub-R. (1)” 
clearly show that R. 55 (2) can be availed of 
only by those decree-holders who have applied 
for rateable distribution prior to the satisfaction 
of the decree. (Srivastava, Ag. C. J. and Zia- 
ul-Hasan, J.) Bismohan Singh v. Jagat Baha¬ 
dur Singh. 12 Luck. 365=164 I.C. 1031=9 R. 
O. 126=1936 O.W.N. 861. 

- O. 21, R. 57 — Applicability—“Attached ro 

execution’’—If covers attachment before judg¬ 
ment—Application for execution after attachment 
before judgment—Dismissal for default—If ter¬ 
minates attachment—Sale without further attach¬ 
ment—If void — C. P. Code, O. 38, R. 11. 

An attachment obtained before judgment was 
raised on the objection of the defendant on the 
ground that certain idol was involved whose she- 
bait the defendant was. Plaintiff having insti¬ 
tuted a regular suit under O. 21, R. 63, C. P. Code, 
got a decree in his favour with the result that 
the attachment before judgment was revived. 
After further execution and part satisfaction he 
applied for execution by the arrest of the de¬ 
fendant, but the application was dismissed for 
default. He then lodged another execution in 
pursuance of which the property attached before 
judgment was sold without further attachment. 

Held, (1) that O. 21, R. 57, C. P. Code, did 

not apply so as to invalidate the sale in execu¬ 
tion without a fresh attachment, as the attach¬ 
ment before judgment, which once failed and was 
revived by the decree in the suit under O. 21, R. 
63, C. P. Code, did not come to an end on the dis¬ 
missal of the previous execution for default; (2) 
that there was nothing in O. 38, R. 11, C. P. Code, 
to give colour to the view that for purposes ot 
O. 21, R. 57, C. P. Code, the words “attached in 
execution” covered attachment before judgment, 
and that “the attachment” in R. 57 of O. 21, C. P. 
Code, meant only attachment in execution of the 
decree; and, therefore, (3) the sale without fur¬ 
ther attachment was not void. (Courtney-Ter- 
rell, C.J. and Manohar Lall, J.) Mon Jha v . 
Jwala Prasad Marwari. 18 Pat.L.T. 585=16 
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Pat. 589=172 I.C. 193=10 R.P. 307=1937 P. 
W.N. 895=A.I.R. 1937 Pat. 626. 

- O. 21, R. 57 — Applicability—Attachment 

before judgment—Determination of—Rule as to 
— Application, for sale of attached property — Dis¬ 
posal—Order for continuance of attachment with 
consent of parties—Effect of. 

Where a sale of property attached before judg¬ 
ment is prayed for in a darkhast and the darkast 
is disposed of, the attachment is determined so 
far as such property is concerned. This is a gene¬ 
ral rule applicable to the determination of an 
attachment before judgment after the disposal 
of the darkhast in which the property attached is 
sought to be sold; it does not, however, apply to 
a case where there is a specific order for continu¬ 
ance of the attachment made with the consent 
of the parties. ( Lokur, J .) Baltram Narayan 
v. Sakharam Ramji. 190 I.C. 21=42 Bom.L. 
R. 423=A.I.R. 1940 Bom. 250. 

- O. 21, R. 57 — Applicability—“Default of 

decree-holder”—Attachment — Subsequent insol¬ 
vency of judgment-debtor—Order dismissing exe¬ 
cution petition—If terminates attachment — Subse¬ 
quent annulment of adjudication—Property if re¬ 
verts free of attachment—Provincial Insolvency 
Act, Ss. 29 and 37. 

An adjudication of the judgment-debtor as an 
insolvent does not automatically raise an attach¬ 
ment effected on his properties prior to the ad¬ 
judication, and it cannot be said that there will 
be no attachment if and when the adjudication 
is annulled. Where the executing Court on being 
informed of the insolvency erroneously passes 
an order dismissing the execution petition then 
pending, instead of staying the proceedings as it 
should under S. 29 of the Provincial Insolvency 
Act, it cannot be said that the order of dismissal 
is an order of dismissal for default of the decree- 
holder within the meaning of O. 21, R. 57, C. P. 
Code, so as to have the effect of automatically 
terminating the attachment. In such a case, 
where there has been an attachment at the time 
of the adjudication, and the insolvency is not pro¬ 
secuted with the result that the adjudication is 
annulled, subject to the special contingencies con¬ 
templated by S. 37 of the Provincial Insolvency 
Act, the property goes back to the debtor with 
any burdens which existed upon it at the time 
of the adjudication. His interest in the property 
would still be bound by the attachment on the 
date of the annulment. ( Wadsworth, J.) Pa- 
randamayya v. Surayya. 1939 M.W.N. 1111 
=50 L.W. 716=A.I.R. 1940 Mad. 129= (1939) 
2 M.L.J. 786. 

- O. 21, R. 57 — Applicability — Rejection of 

execution application under O. 21, R. 17 —If dis¬ 
missal terminating attachment. 

R. 57 of O. 21, C. P. Code, deals in terms with 
a case where on the petition which is ultimately 
dismissed an attachment has taken place. In such 
case the execution petition must c.r hypothesi 
have been taken cognizance of and execution 
ordered and it is only at a later stage that it must 
be dismissed as contemplated by R. 57. The 
words of the rule must be applied with caution 
to cases in which an attachment has taken place 
before judgment or on a prior execution applica¬ 
tion. In these classes of cases, if an application 
execution is rejected under R. 17 of O. 21, in 
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limine as not complying with the formal require¬ 
ments of law, it does not amount to a “dismissal” 
within the meaning of O. 21, R. 57, C. P. Code. 
The legal position is that no execution application 
in accordance with law must be deemed to have 
been filed; and therefore an attachment effected 
before judgment and existing does not come to 
an end. ( Varadachariar and Abdur Rahman, 
JJ.) Sathappa Chettiar v. Chokkalingam 
Chettiar. 1940 M.W.N. 69=A.I.R. 1940 Mad. 
615. 

-—-O. 21, R. 57 (as amended in Nagpur)— 

Application “struck off” as infructuous but attach¬ 
ment kept pending—Effect of—If dismissed or 
merely adjourned—Subsequent receipt of assets 
by Court—Right to rateable distribution — C. P. 
Code, S. 73. 

Under R. 57 of O. 21, C. P. Code, as it now 
stands after its amendment in Nagpur in 1930, a 
Court has power to dismiss an execution applica¬ 
tion and to continue the attachment. Where a 
Court passes an order to the effect that “the case 
is struck off as wholly infructuous at the instance 
of the decree-holder; house shall remain under 
attachment for three months,” it must be held 
that the Court dismisses the application and not 
merely adjourns it. The execution application 
in such a case cannot be held to be pending for 
the purpose of enabling the decree-holder to claim 
rateable distribution of assets received on a date 
subsequent to such dismissal. The expression 
“struck off” is ambiguous and unauthorized and 
should not be used. ( Pollock, J.) Gulabchand 
Sheolal v. Dongarmal Harak Chand. I.L.R. 
(1938) Nag. 346=168 I.C. 475=9 R.N. 257 (1) 
=A.I.R. 1936 Nag. 277. 

-O. 21, R. 57— Construction—“Dismissal 

of such application”—Meaning of—Dismissal of 
interlocutory application in pending execution ap¬ 
plication—Effect on attachment—Obtaining of 
fresh attaclmient during continuance of prior at¬ 
tachment—If terminates prior subsisting attach¬ 
ment. 

It is clear from the language of R. 57 of O. 21, 
C. P. Code, that before a pending attachment shall 
cease, there must be a dismissal of the application 
for execution in which the attachment was effect¬ 
ed. As long as that application for execution is 
pending and no final orders have been passed on 
it, any order of dismissal passed on an interlocu¬ 
tory application in the pending execution petition 
would not terminate the attachment. The fact 
that owing to a mistake or ignorance of legal 
rights the decree-holder obtains a fresh attach- 
ment would not terminate the previous attach¬ 
ment which is already subsisting. The fresh at¬ 
tachment is a superfluit 3 r . ( Venkataramana Rao, 
J.) Karuppan Chettiar v. Rajangam. 1939 
M.W.N. 1157=A.I.R. 1940 Mad. 172=(1939) 

2 M.L.J. 916. 

--—O. 21, R. 57—‘ Default? — Decree-holder*s 

inability to get property attached—If amounts to. 

On an application by a decree-holder, a warrant 
of attachment of certain movable property belong¬ 
ing to the judgment-debtor was issued. When 
the bailiff went to the spot accompanied by the 
decree-holder’s representative, he was informed 
that the property was already sold. On a report 
being submitted by him to that effect, the execu¬ 
tion Court made an order that the case be con- 
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signed to the record room inasmuch as the decree- 
holder’s representative had failed to get the pro¬ 
perty attached. 

Held, that the inability on the part of the decree 
holder to get the property attached did not 
amount to default contemplated by O. 21, R. 57 
and the consignment of the execution case to the 
record room did not amount to a dismissal of 
the application so as to attract the penal provi¬ 
sions of O. 21, R. 57, and this being so a fresh 
application by the decree-holder for execution 
was not barred. A.I.R. 1938 Lah. 123=175 I.C. 
801 = 11 R.L. 53=39 P.L.R. 967; Reversed. {Addi¬ 
son and Din Mohammad, JJ.) Peoples Bank of 
Northern India, Lahore v. Durga Dass. 181 
I.C. 900=11 R.L. 898=A.I.R. 1938 Lah. 728. 

-O. 21, R. 57—* ‘Default’’—.Meaning of— 

If covers non-prosecution. 

The term “default” in O. 21, R. 57, in so far as 
it applies to the decree-holder means default not 
merely in the sense of non-appearance or non¬ 
payment of process fees, etc., but also includes 
the case of non-prosecution. {Divatia, J.) Baba 
Punjaji v. Kisan Narayan. 172 I.C. 848=10 
R.B. 296=39 Bom.L.R. 1105=A.I.R. 1938 Bom. 
18. 

-O. 21, R. 57 —Execution application con¬ 
signed to record room at request of decree-holder 
—Termination of attachment. 

Where at the request of the decree-holder, the 
executing Court consigned his application for 
execution to the record room but maintained the 
attachment, 

Held, that the application for execution was 
dismissed by the executing Court, that the attach¬ 
ment terminated with the dismissal of the appli¬ 
cation and that it was not possible to revive that ! 
application. (Abdul Rashid, J.) Nanu Mal v. 
Amar Nath. 181 I.C. 14=11 R.L. 746=40 P. 
L.R. 473=A.I.R. 1938 Lah. 590. 

-O. 21, R. 57 —Order consigning case to 

record room—If tantamount to dismissal. 

The question whether a particular order is or is 
not to be taken as tantamount to dismissal has to 
be decided on facts of each case. A decree- , 
holder who had attached property made a state- | 
ment to the effect that the proceedings might be 
consigned to the record room for the time being, 
the attachment being kept intact and that certain 
documents on the record might be returned to 
him and that he would present an application 
again within two days. The Court accordingly 
passed an order consigning the proceedings to the 
record room and directing that the attachment 
would continue. 

Held, that the order consigning the case to the 
record room could not be looked upon as one of 
dismissal. {Bhide, J.) Daulat Ram v. Pritam 
Singh. 188 I.C. 335=12 R.L. 519=A.I.R. 1940 
Lah. 78. 

-O. 21, R. 57 —Order consigning execution 

to record room—Effect on attachment. 

In execution proceedings the lower Court, find¬ 
ing that all the representatives of the deceased 
decree-holder were not included in the application 
for substitution, passed an order consigning the 
application to the record room, though the attach¬ 
ment in that execution was to remain in force. 

Field, that the order of the lower Court was 
erroneous to the extent that instead of consign¬ 


ing the proceedings to the record room, it should 
have got the application for substitution .amended. 
But the order was not tantamount to dismissal 
of the application for execution, nor did it have 
the effect of terminating the prior attachment. 
All that the order meant was that execution pro- 
, ceedings should stand adjourned sine die. 1922 
All. 62 and 1926 All. 734, Rel. on. (Tek Chand, 
J.) Mangal Singh v. Sagar. 169 I.C. 255= 
9 R.L. 729=A.I.R. 1936 Lah. 873. 

- -O. 21, Rr. 57, 58 and 63— Scope — Execu¬ 
tion petition finally dismissed though not for de¬ 
fault — Effect on attachment — Defeated claimant — 
If hound to sue under O. 21, R. 63— Fresh attach- 
I mcut—Claim—If barred by failure to file suit to 
set aside order on claim under prior attachment. 

R. 57 of O. 21, C. P. Code, is not exhaustive 
of all the ways in which an attachment can be 
raised. It must be held that when an execution 
petition has been in fact and intention dismissed 
finally, even though the dismissal might be 
due to causes which cannot be described as the de¬ 
fault of the decree-holder, then the attachment 
i made under that petition must automatically 
j cease to operate. When an attachment ceases to 
operate there is no longer any occasion for a de¬ 
feated claimant to file a suit under O. 21, R. 63. 
Nor can it be contended that when there is a 
subsequent attachment and a claim against such 
attachment, the claim must be related back to the 
prior attachment; the claim under the subsequent 
attachment is not barred by the claimant’s failure 
to file a suit to set aside the dismissal of the claim 
under the earlier attachment which has come 
1 to an end owing to an order dismissing the exe¬ 
cution petition. (]Vadsworth, J.) Unnamalai 
Am mal v. Baghyathammal. 1940 M. W. N. 
459=A.I.R. 1940 Mad. 763. 

-O. 21, R. 57— Termination of attachment 

—Execution petition—Order to the effect “Ad¬ 
journ Rejected”—If amounts to dismissal. 

In connection with execution petitions, the le¬ 
gal result of orders, such as “rejected,” “struck 
off,” “closed,” “recorded” and “dismissed,” is a 
matter to he ascertained with reference to the 
attendant circumstances and not merely from the 
form of the order. Under O. 21, R. 57, C. P. 
Code, the Court, where it is unable to proceed 
further with an execution application, even when 
it is by reason of the decree-holder’s default, can 
either adjourn the matter or dismiss the petition. 
Where the order is “Adjourn-Rejected,” the order 
does not amount to a dismissal, but is clearly one 
of adjournment only. The petition does not cease 
to be pending and the attachment does not termi¬ 
nate. (Varadachariar and Mockett, JJ.) Soma- 
sundaram Chettiar v. Ai.amelu Achi. 1937 
M..W.N. 480. 

- O. 21, R. 58 and S. 41—Appeal or revi¬ 
sion—Creditor attaching money in receivers 
hands—Attachment raised by Courfs order. 

Where a creditor attaches the money of his 
debtor in the hands of the receiver and the attach¬ 
ment is raised by the order of the Court, the 
order falls within the provisions of O. 21, R. 58, 
C. P. Code, and not within S. 47 and therefore no 
appeal lies against the order. Neither can a re¬ 
vision against the order lie as the aggrieved party 
has a remedy by way of a suit. 1932 Cal. 302, 
Rel. on. (Davis, J.C. and D.C . Mehta, A.J.C.) 
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€. P. CODE (1908), O. 21, R. 58. 

Ghanshamdas v. Shivaldas. 160 I.C. 388=30 
S.L.R. 288=8 R.S. 126=A.I.R. 1936 Sind 2. 

O. 21, Rr. 58 to 63— Applicability and 
scope—Attachment of debt—Garnishee denying 
any debt due—Order disallowing objection and 
directing him to pay—Finality—Subsequent suit 
by decree-holder as receiver for realising debt 
attached—Plea denying debt—If barred. C. 

P. Code, O. 21, R. 46. 70 M.L.J. 20. 

- O. 21, Rr. 58, 63 and 100 — Applicability 
—Attachment of mortgaged property—Claim by 
mortgagee — Dismissal—Failure to sue under O. 

E. 63 Execution sale a/nd purchase by decree- 
holder—Delivery of possession—Application by 
decree-holder under R. 100—7/ barred. 

The holder of a money decree can merely at¬ 
tach and sell the right, title and interest of the 
judgment-debtor in his property, and when the 
property is subject to mortgage, all that the de¬ 
cree-holder can do is to put up for sale the judg¬ 
ment-debtor's equity of redemption. The threa¬ 
tened sale cannot affect the rights of the mort- 
gagee even if he be the mortgagee in possession. 
O. 21, R. 58, C. P. Code, has no application, and 
the mortgagee need not object under the rule 
Even if he objects and fails, O. 21, R. 63 will not 
apply so as to make it incumbent on him to file a 
suit. In such a case there is no decision which 
can be made the subject of litigation under O. 21, 
R. 63. Consequently, if the decree-holder pur¬ 
chasing the property, i.e., the equity of redemption 
at his execution sale obtains delivery of possession 
the mortgagee is entitled to apply to the executing 
Court under O. 21, R. 63, C. P. Code. The only 
remedy properly left to the mortgagee is to press 
his claim under O. 21, R. 100. The abortive 
proceedings under O. 21, R-. 1 58,'and the failure to 
file a suit under O. 21, R. 63 are no bar to the 
subsequent proceedings by the mortgagee under 
O. 21, R. 100. 1 Pat. 159 appr. ( Courtney Ter¬ 
rell, C.J., Fazl Ali and James, JJ.) Sunder Pra¬ 
sad Singh v. Deodhari Singh. 16 Pat. 54= 
166 I.C. 463=9 R.P. 299 (2)=3 B.R. 175=17 
Pat.L.T. 812=1936 P.W.N. 847=A.I.R. 1937 
Pat. 63 (F.B.). 

- O. 21, R. 58 —Applicability—Claim by 

judgment-debtor as shebait—Objection that pro¬ 
perty attached is debutter—Order on—Appeal. 
See C. P. Code, S. 47. 17 Pat.L.T. 810. 

- O. 21, R. 58 —Applicability—Decree for 

rent against wrong person—Execution—Claim 
by third party—Maintainability. See Bihar Te¬ 
nancy Act, S. 170. 15 Pat. 812. 

- O. 21, R. 53— Applicability—“Decree”— 

Suit for unpaid consideration due under mort¬ 
gage deed—Preliminary decree—Attachment— 
Procedure. C. P. Code, S. 60. 1937 A.W. 
R. 649=A.I.R. 1937 All. 652. 

- O. 21, R. 58 —Applicability—Execution of 

rent decree—Claim—If lies. See B. T. Act, S. 
170. 17 Pat.L.T. 385; 

- O. 21, R. 58- — Applicability—Mortgage 

decree for sale—Attachment wrongly effected— 
Claim under O. 21, R. 58— If competent. 

When an attachment of mortgaged .property in 
a decree for its sale has actually been made al¬ 
though such an attachment was unnecessary, an 
objector is entitled to come into Court and make 
an objection under O. 21, R. 58, C. P. Code. 29 
I.C. 941,; (F.B.) and A.I.R. 1928 Mad. 525, 


C. P. CODE (1908), o. 21, R. 58. 

Foil.; 33 I.C. 603, Dist.; A.I.R lOia T n u -ito. 

19 A11 ' 480; A.I.R. 1930 Mad 712 
and 18 I.C. 215, Not Foil. (Almond. AJC) 

p r w A N Chand V. Rupchand. 161 I c 194— 
8 R. Pesh^ 16S=A.I.R. 1936 Pesh. 53^' 

O. 21, R. 58— Applicability— Personal de- 
tarLn 1 mortgagl “ suit—Execution—Claim to at- 

hnf nnt P ro P er ty by person party to mortgage suit 
but not impleaded as party to personal decree pro- 

ceedings—Procedure applicable—S. 47. See C P 
Code, S. 47. (1940) 2 M.L.J. 305. U * 

“ 21, R. 58 Applicability—Receiver of 

properties of judgment-debtor—Attachment of 

monies in his hands in execution of decree against 
judgment-debtor—Objection by receiver—Order 

30°S.L g £ A 2 P 8 P 8 eal ~ S - 47 ‘ C P ' C0DE ' S - 47- 


e 1 °r y 8 —Applicability—Rent-decree 

--bale of holding in execution—Claim by pur- 

at km f m ^ xecu t ,on of P rior re “t decree— 
Maintainabihty Bihar Tenancy Act, S. 
170. A.I.R. 1937 Pat. 341. 

— O. 21, Rr. 58 and 63—. Applicability— 
*/• *• ” l0rt 9 a 9 ed property in execution—Ap¬ 
plication by mortgagee under O. 21, R. 58 as 
against purchaser—Dismissal—Suit by mortgagee 

Limitation 96 beyond 0ne year —Maintainability— 

Where a mortgagee makes an application under 

mArtoi’ A 5 °’ C ‘ P ‘ ^ode, in respect of the 
mortgaged property as against the purchaser of 

that property in execution, and that application 
is dismissed, whether for default or not the 
mortgagee must bring a suit on his mortgage 
within one year. A suit by him on the mortfale 
more than one year after the disposal of his ap¬ 
plication under O 21, R. 58, is barred and must 
tad as against the purchaser on the ground of 
the effluxion of time. O. 21, R. 58 is not in¬ 
applicable to the case of relationship of mort¬ 
gagee and the purchaser, either of the equity of 
redemption or of the security. It may be unne¬ 
cessary for a purchaser or a mortgagee to make 
an application under O. 21, R. 58, but R. 62 of 
O. 21 contemplates the possibility of such an 
application being made. If an application is made 
and is unsuccessful, as regards those parties, 
Zl, K. 63 would applv. (Wort ACT 
Manobar Loll, /.) rZLLF 
nath Singh . 177 I.C. 702=5 B R 9-u 

752= A TR 19 1939 at p L a t T 2 i 74 ^ 1938 PW ' N ‘ 


f i 9’ ?. l > , 58 —Applicability—Suit for 

of K n iH- 0rd t gamSt occu P anc y tenant—Trans- 
h ° ld * n S ^y tenant pendente lite—Non- 

i j r ? transferee—Landlord having know- 

l ° Vi t r ans / er —Decree—Execution against 

c° * aim by transferee—Maintainability, 

f BT^Ch. xiv. 40 C.W.N. 683— 
A.I.R. 1936 Cal. 279. 

7 P • 21, R. 58— Application under — If can 
be made after sale . 

Attachment must be deemed to continue until the 
sale is confirmed and so till then an objection to 
the attachment could be made under O. 21, R. 58 
even though the execution sale is over. ( Gruer 
J. ) Baba Ramchandra Komti v. Kondoo Jagna 
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C. T CODE (1908), O. 21, R. 58. 

Wa: \i. 184 I.C. 797=1939 N.L.J. 496=12 

R. I, 124=A. I. R. 1940 Nag. 7. 

-O. 21, R. 58—Burden of proof—Decree 

against Hindu Co-parcener—Execution against 
joint family property—Objection 'by other co¬ 
parceners—Onus of proof of binding character of 
decree. See Hindu Law—Joint Family. A.I.R. 
1936 Pat. 319. 

-O. 21, Rr. 58 and 63 —Claim under R. 58 

by a third party—Disallowance of claim—Suit 
under R. 63 by defeated claimant — Proof that at¬ 
tachment teas invalid by reason of debtor's insol¬ 
vency—If enough to decree the suit—Question of 
title to be gone into—Meaning of *establish the 
right to’ in R. 63. 

Where in execution of a decree, the decree- 
holder attached certain properties belonging to the 
judgment-debtor, and a claim was put in under 
O. 21, R. 58, by the judgment-debtor’s wife that 
it was her property but which claim was disallow¬ 
ed. 

Held, that in a suit under O. 21, R. 63, by the 
wife to set aside claim order, it is not enough to 
find that the attachment was invalid by 
reason of the fact that prior to the date of 
attachment, the judgment-debtor was adju¬ 
dicated an insolvent and the execution was 
conducted without the leave of the Insolvency 
Court, but the Court must also find if the claim¬ 
ant was entitled to the property. The words ‘to 
establish the right’ in R. 63 clearly indicate that 
the plaintiff has to establish his title to the pro¬ 
perty in dispute before he can get the relief he 
wants, namely, the release of the property from 
attachment. ( Venkataramana Rao, J .) Bav- 
amma v. Papanna. 1936 M.W.N. 904=44 
L.W. 728=165 I.C. 620=9 R. M. 271=A.I.R, 
1936 Mad. 971 = (1937) 1 M.L.J. 133. 

-O. 21, R. 58— Deposit in connection with 

cash certificate attached—Application of Post 
Master General—Duty of Court to adjudicate. 

One R was the owner of cash certificates of cer¬ 
tain value in the custody of the Post Master Gene¬ 
ral. He subsequently died but his heirs did not 
take any steps to obtain a transfer to them of the 
cash certificates in accordance with the provisions 
of the Post Office Rules. Later on certain per¬ 
sons obtained a decree against the assets of R in 
hands of his heirs. The Court thereupon called 
upon the Post Master General to remit certain 
sum deposited in the Post Office in connection with 
cash certificates and allowed the attachment to 
stand. The Post Master General thereupon made 
a formal application to the Court under O. 21, 
R. 58 of C.P. Code. The Court dismissed the 
application as not maintainable. 

Held, that the Post Master General was in pos¬ 
session of the cash certificates which stood in 
the name of R and he was empowered to deal with 
them in 'conformity with the provisions of the 
Post Office Cash Certificate Act. This being the 
case the Court ought to have adjudicated on the 
application under O. 21, R. 58. 

Held, further , that having regard to the provi¬ 
sions of S. 214 of Succession Act, the Court 
should not have proceeded to execute the decree 
against the cash certificates in possession of Post 
Master General except on production by the de- 
cree-holders of one of the documents mentioned,in 
the latter part of the section. ( Edgley, /.) 


DIGEST, 1936—1940 

! C. P. CODE (1908), O. 21, R. 58. 

Secretary of State v. Girindra Nath. 178 I.C. 
152=11 R.C. 327=A.I.R. 1938 Cal. 445. 

-O. 21, R. 58 —Effect of order—Raising of 

attachment on claim by third party — Judgment- 
debtor, if bound by order. 

Where on a claim by a third party that he is 
the owner of a property attached in execution of 
a decree against another, the attachment is set 
aside on that ground, the decision, that the third 
party is the owner of the property is not binding 
as between the judgment-debtor and the claim¬ 
ant. No doubt, if the judgment-debtor had ap¬ 
peared and opposed the claim and the matter is 
decided, the decision may be binding on him. 
(Allsop, 7.) Mahomed Umar v. Abdul Ghani. 
1939 A.W.R. (H.C.) 729=A.I.R. 1939 All. 
728. 

-O. 21, R. 58 — Enquiry — Necessity—Scope 

and extent—Refusal to enquire — Revision. 

Where an applicant under O. 21, R. 58 claims 
that he has a share in, and is in joint possession 
with the judgment-debtor along with certain 
other members of the family, of the attached pro¬ 
perty, as provided by R. 58, the Court should 
proceed to investigate the claim. No doubt the 
extent of the investigation to be carried out would 
depend upon the circumstances of each case, but 
a refusal to moke any investigation at all is a 
failure to exercise jurisdiction vested in the 
Court and is open to revision. (IPeston) . Bis- 
millah v. Nasirabad Urban Co-operative Bank, 
Ltd. 1938 A.M.L.J. 23. 

-O. 21, Rr. 58-62 —Enquiry under—Scope 

of—Claimant claiming under sale deed executed 
by judgment-debtor—Power of Court to consider 
validity of sale-deed — Refusal to do so — Revision. 

In some cases the decision of the question whe¬ 
ther the person in possession of the attached pro¬ 
perty is in possession on his own account or on 
account of the judgment-debtor depends upon a 
consideration of the title to the property, and, 
therefore, in such cases it is necessary, even in a 
summary inquiry under Rr. 58 to 62, O. 21 of 
the Code of Civil Procedure, to decide what is 
the nature of the title, if any, of the person in 
possession. Where; therefore, a person applies 
under O. 21, R. 58 for removal of an attach¬ 
ment on certain property on the ground that it 
belongs to him and has been in his possession 
and bases his claim on a deed of sale executed 
by the judgment-debtor in his favour, but it 
appears on the facts appearing on the face of the 
sale-deed itself, that the sale is invalid in passing 
any title to the property. In such a case the 
investigating Court must, in order to decide whe¬ 
ther the possession of the claimant is possession 
on his own account or possession in trust for the 
judgment-debtor, come to a decision as to the 
validity of the deed of sale whereby the property 
attached is purported to be conveyed from the 
judgment-debtor to the claimant, for if the deed 
of sale is not established the property still 
remains the property of the judgment-debtor ana 
is in the possession of the claimant in trust for 
and on behalf of the judgment-debtor. Where 
the Court fails to consider the question of the 
validity or otherwise of the sale-deed and refuses 
to go into the question of title, it fails to exer¬ 
cise jurisdiction vested in it by law and its order 
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C. P. CODE (1908), O. 21, R. 58. 

is open to revision. ( Dunkley , J.) Vedi/ath 

Singh v. U Ba Din. 14 Rang. 516—164 I C 
608=9 R.R. 116—A.I.R. 1936 Rang. 306. 

•O. 21, R. 58 —Enquiry under — Scope — 

A T» • * 


w 

Question of Benami. 

In a proceeding under O. 21, R. 58, C.P. Code, 
the Court should not allow the parties to go into 
questions of benami to the practical rejection of 
the direct evidence of possession. The claim¬ 
ants are after all merely advancing claims and 
not bringing title suits. If a claim case is treated 
as a title suit, the claimant is taken by surprise, 
and if the claim case is dismissed, the onus on 
him in the suit that he may have to bring under 
O. 21, R. 63 would be rather heavier than in an 
ordinary title suit. Where although purporting 
to deal with the question of possession the Court 
has really been considering the question of bena- 
im, the High Court will interfere with its order 
in revision. ( Dhavle, J.) Jhunabati v Ka- 
meshwar Singh. 6 B.R. 696=188 I.C. 481 
=13 R. P. 3. 

n . 21, Rr. 58 to 62 —Inquiry—Scope of 
—Plea of benami—If open. See C.P. Code O. 21 
R. 63. 19 Pat. 494. 

0. 21, Rr. 58, 59 and 60— Inquiry under 
-Scope-Question of possession — Title—If can 
be* gone into—House purchased in name of Hindu 
wife—Wife in possession—Attachment in execu¬ 
tion of decree against husband^-Claim by wife 

— Onus-Proof of possession—Duty of Court _ 

Allegation or suspicion of benami purchase _ If 

ground for rejection of claim. 

In a claim matter the question for investiga¬ 
tion is whether the claimant or the judgment- 
debtor (or his trustee) is in possession of the 
property attached. There is also a supplementary 
question of trust as to whether the judgment- 
debtor is or is not the beneficiary in possession. 
On the question of possession the onus of proof 
is obviously on the claimant or objector, and on 
the supplemental*}^ question, taken by itself, the 
onus of proof of beneficiary ownership is on the 
decree-holder. But taking the whole as a com¬ 
pound question, the question is one of possession 
which is the only question to be decided under 
Rr. 59 and 60 of O. 21, C.P. Code.. Where a 
claim is made by a Hindu wife to a house pur¬ 
chased in her name, which is attached in execu¬ 
tion of a decree ogainst her husband, if she is 
found to be in possession on the date of the at¬ 
tachment her claim should be allowed. It is not 
enough for the decree-holder to plead that she is 
only a benamidar for her husband, the judgment- 
debtor. Nor will the suspicion that it is a bena¬ 
mi transaction be a ground for the Court dis¬ 
allowing the claim, when the claimant’s posses¬ 
sion has been made out. (Ameer Ali, J.) Butto 
Kristo Paul & Co., Ltd. v. Harenbra Nath 
Ghose. 172 I.C. 151=10 R.C. 343=64 C.L. 
J. 399=A.I.R. 1937 Cal. 639. 

- O. 21, R. 58— Inquiry— Scope of—Ques¬ 
tion of title—Inquiry under S. 47—Difference. 
See C.P. Code, S. 47 and O. 21, R. 58. (1940) 

2 M.L.J. 305. 

--O. 21, Rr. 58 and 63— Jurisdiction — 

Claim petition—Power of Court to investigate 
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after sale—Order dismissing petition for default 
after sale—Limitation Act, Art. 11. 

Where a sale has actually taken place the exe- 
cutmg Court has no jurisdiction to investigate a 
claim or objection hied under O. 21, R 58 C P 
Code even though it was hied before the sale was 
actually held and the sale has not yet been confinm 
ed. It follows, therefore, that an order of dis- 

™£ saI ° f fl ? e . claim f Petition for default passed 
after the sale is without jurisdiction, and conse- 

TTVTT, 0 ? nn j e \ Art ‘ 11 o£ the Lim * a tion 
Act for a suit for declaration of title and reco- 

ver y of possession does not run from the date of 
trZ l T°t d i sm,ssal - (S- K. Ghose and Pat- 

IM7C.1. SOT'. S53=41 °' W N M5=Ali! 


—- O - 2 1 , R. 58—-Jurisdiction—Sale held but 

7emo n J7fL COUrt S lurisdiction t0 W claim 

The fact that an execution sale of the attach- 

h3S a ] ready taken P ,ace does not dep- 
ive the Court of jurisdiction to hear the claim 

as the n s^ ?r °- 21 ?• 58 ' C - P ' Code, long 
as the sale is not confirmed 'by the Court. The 

mere accident of the sale having taken place 

would not shut out a claimant for ever from 

TlVoft nFo Pert Q re,eased from attachment. 

wan T n «. Sll i C 5 n Raghvindra Bhag- 
wan. 183 I.C. 371=5 B.R 922=12 R P ion 

-1939 P.W.N. 229=A.I.R 9 1939 jLt 4 30 

° , 21 ’ R , ■ 58—Locus standi to object— 
Attachment of share of member in Co-operative 
Society Locus standi of Society. ^ e 

,, Co-operative Society has an interest in the 

it h s rf > f l a Tr ember I s these shar « form part of 
its capital. Hence where these shares are attach- 

ed by a person in execution of a decree against 

the member, the Society has locus standi to object 

to the attachment of these shares. Apart from 

lHhl P W -t 6 £ tHe S °, Ciety is ' bein S made personally 
liable it has a right to show that the attachment 

mcmh WaS U tr<l 3S the shares heId b y a 

member are not liable to attachment and s^Ie 

(Bhide, J.) IlL L°al P ^Rajo KhmCoopI 
mg^arioS 0 ^' 42P L R - 225=A I .R. 


, ° ? 1 ’ R - 58 —Locus standi to obiect _ 

A mTt iI H pO . ssessi0n ~His Proper remedy 

ject undef a^L °'t 

persSi ent h°h pr ? per ^ at the instance of* a 
person who holds a decree against the mortgagor, 

A pr ^P er [ er n e <ly is to wait and to take action 
under O. 21, Rr. 100 and 103, C.P. Code, at 
ne projier time, provided always that he does not 
m tne meantime bring a suit to have the property 
sold. ( Addison and Din Mohammad, //.) Sant 
Lal v. Firm Udho Ram Walait Ram. I.L.R. 
(1938) Lah. 593=177 I.C. 928=11 R.L. 378 
=40 P.L.R. 522=A.I.R. 1938 Lah. 568. 


-O. 21, Rr. 58 and 63 —Mortgage dec¬ 
ree—Proceedings by way. of attachment — Dis¬ 
missal of objections — Objector 7 s right to bring 
declaratory suit . y 
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C. P CODE (1908), O. 21, R. 58. 

While proceedings by way of attachment are 
not appropriate to mortgage decrees, claims and 
objections to the attachment can be made under 
O. 21, R. 58, C.P. Code, if the decree-holder 
applies for and obtains an order of attachment 
and the property is attached. On dismissal of 
his objection, the objector is entitled to bring a 
suit for declaration of his title under O. 21, R. 63. 
(Coldstream and Bhide, JJ .) Rahmat-Ullah v , 
Atta Mohammad Khan. 173 I.C. 198—10 R.L, 
409—39 P.L.R. 568=A.I.R. 1937 Lah. 360. 

-O. 21, Rr. 58, 63— Objection accepted in 

default of decree-holder—Remedy of latter. 

Where an objection preferred in execution 
under O. 21, R. 58 has been accepted ex parte in 
the decree-holder’s default, the order accepting 
the objector’s claim is conclusive within the 
meaning of O. 21, R. 63 and the decree-holder’s 
only remedy is by way of a separate suit. Such 
objection cannot be restored and re-heard on the 
decree-holder’s application. It would not also be 
competent for the Court to restore such order by 
virtue of its own inherent powers under S. 151. 

( Fraser, J.C. and Saad-Ud-Din, A.J.C.) Piara 
Ram v. Soma Ram. A.I.R. 1936 Pesh. 115. 

- O. 21, Rr. 58 and 63 —Objection by legal 

representative of judgment-debtor in personal 
capacity—Dismissal of—Right of suit. See C.P. 
Code, S. 47— Bar of Suit. 179 I.C. 538. 

4 I 

-O. 21, Rr. 58 and 55— Objections, if can 

be filed after sale. 

O. 21, R. 55, C.P. Code, is not exhaustive of 
the modes in which attachment ceases. An at¬ 
tachment ceases as soon as the sale of the pro¬ 
perty attached takes place. It is wrong to sup¬ 
pose that an attachment subsists until the con¬ 
firmation of the sale, because in the event of a 
re-sale being ordered a fresh attachment is not 
necessary. In a case where a re-sale is ordered 
without a fresh order of attachment, the real 
reason is not that the original attachment con¬ 
tinues, but the first sale and all subsequent pro¬ 
ceedings are set aside, the status quo before the 
sale is restored and the attachment revived. 
Therefore an objection under O. 21, R. 58 must 
be brought before the sole takes place and the 
Court cannot pass orders on objections under 
R. 58 after the sale has taken place. ( Almond, 
J.C. and Mir Ahmad, A.J.C.) Kish an Singh 
v. Vaishno Das. 171 I.C. 302=10 R. Pesh. 
30=A.I.R. 1937 Pesh. 90. 

-O. 21, R. 58.— Objection lodged after 

execution sale — Competency. 

An objection under O. 21, R. 58, C.P. Code, 
lodged after the execution sale which is subse¬ 
quently confirmed is incompetent. ( Addison and 
Din Muhammed, JJ.) Sant Lal v. Udhoram 
Wai.it Ram. 40 P.L.R. 522=177 I.C. 928= 
11 R.L. 378=1.L.R. (1938) Lah. 593=A.I. 
R. 1938 Lah. 568. 

-O. 21, Rr. 58 and 64— Objection to sale 

by third person on ground of title acquired sub¬ 
sequent to attachment—Duty of executing Court. 

An objection to the sale of a property by a 
third person on the ground that subsequent to 
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its attachment he has purchased it at an auction 
sale in execution of another decree against the 
same judgment-debtor is, no doubt, not main¬ 
tainable under O. 21, R. 58, C.P. Code. Al¬ 
though the objection is/wrongly put in under that 
rule, the executing Court will be justified in tak L 
ing notice of it. For as the judgment-debtor has 
no longer any saleable interest in the property 
i owing to the valid title acquired by the objector 
by a prior sale in execution in his favour, the 
property is not ‘liable to sale’ under O. 21, R. 64, 
C.P. Code, and therefore could not be sold 
again. The objection could at least be enter¬ 
tained in the exercise of inherent powers under 
S. 151, C.P. Code, and it would be desirable 
to do so to prevent unnecessary complications, 
which would otherwise result from a second sale. 
{Bhide, J.) Prem Chand v. Mulkh Raj. 188 
I.C. 529=12 R.L. 535=41 P.L.R. 305= 
A.I.R. 1939 Lah. 380. 

-O. 21, Rr. 58, 60 and 63 and S. 115— 

Objection under O. 21, R. 51— Duty of Court 
dealing with—If can go into question of title — 
Breach of R. 60, if a material irregularity liable 
to be revised — Revision, if excluded by R. 63. 

When an objection is raised under O. 21, R. 58, 
C.P. Code, the Court dealing with it has to con¬ 
centrate its attention only to the question of pos¬ 
session and to decide whether the judgment-debt- 
i or, is in possession of the property on his own 
|behalf or on account of or in trust for some per¬ 
son. If the property is found to be in possession 
of somebody else, then it has to be decided whe¬ 
ther it is in trust or on behalf of the judgment- 
| debtor. The question of title to the property, is 
not the Court’s concern, nor is it competent to 
consider and decide it. The order of the Court 
I must be based entirely upon the finding on the 
question of possession. As the provisions of 
1 R. 60 arc clearly mandatory and any breach of 
those provisions is at the very least a material ir¬ 
regularity. The powers of the High Court to 
interfere in revision with an order* under O. 21, 
R. 58 is not precluded by the fact that a remedy 
by suit is available to the applicant under O. 21, 
R. 63. ( Mulla, J.) Bachu Lal v. Ram Din. 
180 I.C. 349=11 R.A. 447=1938 A.L. J. 1118 
= 1938 A.W.R. (H.C.) 816=A.I.R. 1939 

All. 117. 

-O. 21, R. 58 and Sch. II —Objection 

under O. 21, R. 58— Nature of — Sch. II, if appli¬ 
cable. 

An objection under O. 21, R. 58 creating as 
it does a dispute between the decree-holder and 
a person claiming property which the decree- 
holder seeks to put to sale as being the property 
of his judgment-debtor, is a matter relating to 
the execution, discharge or satisfaction of a de- 
ree, and is, therefore,: a proceeding in execution. 
Sch. II of the Code does not apply of its own 
force to such a proceeding, nor is it rendered 
applicable under the provisions of S. 141. ( Col- 
lister and Bajpai, JJ.) Sarju Lal Behari Lal v: 
Sukhdeo Prasad. 58 All. 797=161 I.C. 107 
=8 R.A. 731=1936 A.W.R. 251=1936 All. 
L.R. 281=1936 A.L.J. 142=AU.R. 1936 
All. 378. « ' O 
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•O. 21, R. 58 —Objection under—If can 

i . ^ < i j 


AND 


be made of ter sale. 

The attachment does not cease 
perty is sold in execution; and a 
can be made even after sale to 
under O. 21, R. 58. ( Niyogi , J. 
Jagannath v. Kayam Hussain 
L.R. (1940) Nag. 306=11 R.N. 
410=A.I.R. 1938 Nag. 475. 


when the pro- 
valid objection 
the attachment 
) Ramchandra 
Abdul Ali. I. 
225=178 I.C. 


C.P. CODE (1908), o. 21 , R. 60. 
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. Rr. 58 and 63 —Onus—Father mak- 

in 9 gift of property to daughters—Property at - 
tacked in execution of decree against daughters 
~~ { Claim by father dismissed—Suit by him under 

O. 21, R. 63 —Burden of proof. 

A person made a gift of his property to his 
daughters. The property was attached in exe¬ 
cution of a decree against the daughters. The 
father’s claim under O. 21, R. 58 having been 
dismissed, he instituted a suit under O. 21, R. 63. i 

Held, that the burden was on him to show that j 
he was entitled to resist the attachment of the 
property. {James and Rowland, JJ.) Mt. Nau- 
rozi v. Najaf Ali Shah. 184 I.C. 508=6 B 
R. 53=12 R.P. 248=A.I.R. 1939 Pat. 321 ‘ 

-O. 21, R. 58 —Order under—Appeal. 

An order passed by the Court under O. 21, 
R. 58, is conclusive and can only be challenged 
in a suit brought under O. 21, R. 63. No appeal 
lies against such order. ( Aga Haidar, J.) Sain 
Das v. Tikka Sant Singh. 165 I.C. 519—9 
R.L. 254=A.I.R. 1936 Lah. 830. 

—--O. 21, R. 58— Release from attachment — 

Effect — Subsequent decreeing of suit under O, 21, 
R. 63— If renders sale in the interval void. 

The order for release from attachment in a case 
under O. 21, R. 58, C.P. Code, does not put an 
end to the attachment. If a suit is subsequently 
brought under O. 21, R. 63 and decreed, the 
effect of the decree is to set aside the order of 
release and to maintain uninterrupted the attach¬ 
ment originally made. Hence any alienation in 
the interim period is void by reason of S. 64, 
C.P. Code. {Zia-ul-Hasan, J .) Anandei v. Lala 
Ram. 14 Luck. 543=181 I.C. 362=1939 O 
W.N. 408=11 R.O. 305=1939 O.L.R. 268 
= 1939 O.A. 388=A.I.R. 1939 Oudh 178. 

-O. 21, R. 58—Revision—Dismissal of ob¬ 
jections—Interference by High Court. See C. 

P. Code, S. 115— Revision. A.I.R. 1938 Rang 
319. 

-O. 21, Rr. 58, 61 and 63— Revision — 

Order refusing to entertain objections. 

An order of the executing Court refusing to 
entertain objections under O. 21, R. 58, is not 
one under O. 21, R. 61, so as to give a right of 
suit under O. 21, R. 63 to the objectors and ob¬ 
jectors are not precluded from going in revi¬ 
sion against the order on the ground that another 
remedy, i.e., one by way of suit under O. 21, 
R. 63, is open to them. The remedy by way of 
obeotion under O. 21, R. 58 is a summary re¬ 
medy provided by legislature in lieu of a suit, ana 
a refusal of that remedy can be legimately con¬ 
sidered in revision. {Middleton, J.C .) Mt. Zam- 
Rut v. Peoples Bank of Northern India. 164 
I.C. 1012=9 R. Pesh. 41=A.I.R. 1936 Pesh, 
185. 

Q. D .—103 


O. 21, R . 58, proviso and S. 115_ 

nn?~n U ” l T ry dtsmissal of objection—Objector 

not allowed opportunity—Revision. 

O 21 R ca " n °t d^miss an objection filed under 
’ J L.P. Code, summarily on th^ 

around that there is an unnecessary delay with 

out giving an opportunity to the objecto/or his 
Counsel to explain the delay. Where , , 

opportunity is allowed to the objector the C OU rt 
obiecfinn ma ri al ir >; egu,ari ty dismissing the 

/iLfirc 4 : J 4 

K° 7 Ti? 7 o?aK: ,8 =' 9M °-i- *tI= k a °; 

s; feir. n f s?. % „ A t "*o tok jf §"■» 

si;,sir s r, 

Shanker Ram r «kSL i UI : DI Kam Sheo 

(H.C.) 495=1939 A L T 62? 

All. 598. 622=A.I.R. I 9 3 g 

p 0 n f i* 

N H 776=50 L A W A T38 M ( Y 1)- H a T I Y R ‘F”” 
6=(1939) 2 M.L.J. 5 o 5 ^'" A ’ I * R ’ 1940 

c.e 6 c °. £ , o. zi 

# 

All that l Co R Urt 6 htiS un der—Scope of. 
C.P. Code, is whether the d a Under 0 ' 21 > 60, 

of which the claim is preferreH° Pert ' eS ln res P ect 
of the attachment in the were > ° n the date 

ant on his own account P ° SSeSSlon ° f the c,aim - 

judgment-debtor or in trust F fn°”h“ CQ ° U mi. of tbe 
tion of title mavVir , hlm ' The taes- 
this matter (l/e„b . ^ relevant to determine 

RAN V KoTBA^rl T^ Ra °’ '•> VOIKA- 

320 (1). 0THANDAp ANi Pillai. 1937 M.W.N. 
attachment 60 ~ Release of property from 

to—AlloJanfe °t standi " g "ops—Claim 

iachment—Crnhlh and . rel f a j e °f "°ps from at- 

while _ Rfn burnt and destroyed in the mean- 

xt Right of owner to value of crops 

than Zf • p r° pert y belonging to anothei- pe rson 
than the judgment-debtor is wrongly attached o 3 

he attachment is raised on a data preferred k 
that person, the latter has the right to h. 7 

property restored to him in status ,u 0 a7te the 



1636 


1 635 


QUINQUENNIAL DIGEST, 1936—1940 


C P CODE (1908), O. 21, R. 62. 

attachment and that right can in no way be whit- 
tied down by the subsequent deterioration or loss 
of the properties attached. A in execution of his 
decree against B attached certain standing crops 
belonging to C. The crops were put in the cus¬ 
tody of a supratdar and subsequently reaped, and 
after they had been reaped, they were accidentally 
burnt. C objected to the attachment of the crops 
on the ground that he had grown them and his 
objection was allowed shortly after the crop^ 
had been burt. 

Held, that C was entitled to recover the value 
of the crops that had been accidentally burt. {Pol¬ 
lock, J.) Motiram Tukaram 7'. Nilikanth Kao. 

I.L.R. (1937) Nag. 19=168 I.C. 463=9 R. 

N. 254=A.I.R. 1936 Nag. 257. 

- O. 21, R. 62 — Applicability—Petition in¬ 
forming incumbrance and praying notification :— 
Order of dismissal holding mortgage discharged 
—If should be set aside within a year. 

The question whether an order by the execut¬ 
ing Court with reference to an attached property 
is conclusive unless set aside within a year or 
not depends upon the nature of the petition on 
which the order is made. If a mortgagee files 
a petition of objection or claim then an order ad¬ 
verse to the mortgagee is conclusive unless set 
aside within a year. But where the mortgagee 
apart from informing the Court about his cncum- 
rance and praying that it may be notified in the 
auction notification does nothing more, but the 
Court on the allegation of the judgment-debtor 
goes into the question of the satisfaction of the 
mortgage and finds that it is discharged anu dis¬ 
misses the mortgagee’s petition, the order is not 
one passed under O. 21, R. 62, C.P. Code, and 
hence the mortgagee is not bound to bring a suit 
to set it aside within a year. {Bajpai, J.) Biru- 
deo Prasad v. Sri Nath. 185 I.C. 660=12 R. A. 
343=1939 A.W.R. (H.C.) 644=A.I.R. 1939 
All. 657. 

- O. 21, Rr. 62 and 63 —Application by 

mortgagee for continuance of attachment subject 
to mortgage—Dimissal of — Effect. 

If on an application by the mortgagee under 

O. 21, R. 62, C.P. Code, the Court passes an 
order directing the continuance of attachment sub¬ 
ject to his mortgage, the summary order becomes 
conclusive, and the decree-holder or the purchaser 
cannot dispute the mortgage unless he brings a 
suit to set aside the order under O. 21, R. 63, 
C.P Code. The same principle applies even if 
the mortgagee’s application is dismissed or refus¬ 
ed. ( Mukhcrjea and Latifur Rahman, JJ .) Am- 
iiica Prosad Sanyai. v . Soorajmal. I.L.R. 
(1939) 2 Cal. 291=185 I.C. 523=12 R.C. 378 
=43 C.W.N. 999= A.I.R. 1939 Cal. 620. 

- O. 21, Rr. 62 and 66 —Application by 

mortgagee that attached property might be noti¬ 
fied for sale subject to mortgage—Nature of. 

An application made by a mortgagee after at¬ 
tachment heading it to be one under O. 21, R. 62, 
C.P. Code, and praying that the fact of the pro¬ 
perty attached being subject to a mortgage might 
be notified and proclaimed at the time when the 
sale takes place, is really a claim petition made 
under O. 21, R. 62, C.P. Code. It is not a 
mere application for insertion of an incumbrance 
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in the sale proclamation under O. 21, R. 66, C. 

P. Code. If, therefore it is dismissed, the order 
is conclusive unless it is set aside by a suit under 
O. 21, R. 63, C.P. Code. ( Mukherjea and Lati¬ 
fur Rahman, JJ. ) Ambica Prosad Sanyal • v . 
Soorajmull. I.L.R. (1939) 2 Cal. 291=43 C. 
W.N. 999=185 I.C. 523=12 R.C. 378=A. 
I.R. 1939 Cal. 620. 

- O. 21, R. 62 —Claim on ground that pro¬ 
perty is subject to mortgage—Refusal by Court to 
investigate—Order that sale would be held with 
notice of mortgage — Legality. 

If a person prefers a claim on the giound that 
the properties attached in execution of a rent de¬ 
cree are subject to a mortgage in his favour, the 
Court must proceed to investigate the claim and 
cannot order simply without investigation that 
the sale would be held with notice of the mort¬ 
gage. Such an order is not one contemplated 
by O. 21, R. 62, C.P. Code, and cannot be sus¬ 
tained. {Bartley and Nasim Ali, JJ .) Khauendra 
Nath v. Jorad Kumari Dasi. 67 C.L. J. 79. , 

- O. 21, Rr. .62 and 66 — Construction — 

‘Subject to such mortgagemeaning of—Distinc¬ 
tion between such a sale and one where notice of 
encumbrance is given in the proclamation—Right 
of auction-purchaser Jo question mortgage. 

The expression ‘subject to such mortgage’ oc¬ 
curring in O. 21, R. 62, C.P. Code, means that 
what is sold is the equity of redemption. There 
is a distinction between an express order direct¬ 
ing the property to be sold ‘subject to a mort¬ 
gage* and cases where notice of an alleged mort¬ 
gage is given in the sale proclamation. VVhile in 
the former case the would-be purchaser is made 
aware of what exactly he is purchasing in the 
latter case he merely takes a chance of the mort¬ 
gage being .cither not in force or enforceable. 
The price would vary considerably according as 
to whether a sale is ‘subject to a mortgage’ or 
whether a mortgage is merely notified in the sale 
proclamation. An auction-purchaser who is the 
decree-holder cannot challenge the finding that a 
mortgage subsists when the sale is ‘subject to a 
mortgage* {Grille, J.) Seth Mishrilal Os\\al 
v. Barik Jursi Kirar. I.L.R. (1939) Nag. 665 
= 1939 N.L.J. 487=185 I.C. 727=12 R.N. 
169=A.I.R. 1939 Nag. 305. 

- O. 21, R. 63— Applicability—Absence of 

valid attachment—Order dismissing objections and 
suit because relief zcas cognizable under S. 47 

Finality of. . 

Where no valid attachment was subsisting, a 
declaratory suit praying that property was not 
liable to be attached was redundant and an order 
dismissing such suit cannot operate as conclusive 
under O. 21, R. 63. Moreover when such suit 
was dismissed not on merits but because ^ourt 
thought that the relief was cognizable under S. 47, 
C.P. Code, the decision cannot operate a* res 
judicata under S. 11, C.P. Code. Nor can the 
dismissal of a claim petition when there is no at¬ 
tachment subsisting attract the operation of O. 21, 
R. 63, and make the order of dismissal conclu¬ 
sive. {Mir Ahmad, A.J.C.j Ghulam Raza v* 
Mt. Ikbal Sultan. 160 I.C. 835= 8 R. Pcsh. 
132=A.I.R. 1936 Pesh. 41. 
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—- O. 21, R. 63 — Applicability—Attachment 

of pro-note—Objection by executant that d?bt dis¬ 
charged—Order for sale without investigation — 
If against claimant—Subsequent suit on pro-note 
by purchaser in execution—Plea of discharge—If 
barred . 

A executed a pro-note in favour of B. In an 
execution against B the pro-note was ordered to 
be sold. A objected to the sale contending that 
the pro-note had been satisfied by him. The 
Court refusing to go into the question ordered 
the sale. The pro-note was accordingly sold to 
C . C brought a suit on the pro-note against A and 
B. A claimed satisfaction of the pro-note. C con¬ 
tended that as this defence was raised by A in 
the previous execution proceedings it was not 
open for him to raise the same objection again. 

Held, that in the execution proceedings there 
was no order under R. 61, and therefore R. 63 
did not apply. Therefore it was open to A to 
take the same objection again. ( Pollock , J .) Sita- 
Ram Shamrao v. Ganpati Maroti. 171 I C 
759=10 R.N. 133=A.I.R. 1937 Nag. 149. 

--7—O. 21, R. 63— Applicability — Claim — Re¬ 
jection on the ground that execution has oheady 
been transferred to Collector—Order—If “against'’ 
claimant—Suit after 1 year—If barred. 

Where a claim petition is summarily rejected 
on the ground that “the execution has already 
been transferred to the Collector,” the order is 
an ambigous order which must be construed in 
favour of the claimant against whom it is made. 
It is not therefore an order “against” the claim¬ 
ant within the meaning of O. 21, R. 63, and 
Art. 11 of the Limitation Act cannot apply. A 
suit filed by the claimant more than one year is 
not therefore barred. (Bose, J.) Chaitanlal v. 
Ghansyamsingh. 19 N.L.J. 308. 

- O. 21 , R. 63—Applicability—Dismissal of 

claim by mortgagee—Failure to sue within one 
year—Execution sale and purchase by decree- 
holder—Delivery of possession—Application by 
mortgagee under R. 100—If barred. See C.P. 
Code, O 21, Rr. 58, 62 and 100. 17 Pat.L.T. 
812 (F.B.). 

O. 21, R. 63 Applicability—Order against 
—Order directing notification of mortgage and 
of decree-holder’s allegation of collusive charac¬ 
ter at time of sale—If against mortgagee—Suit 
on mortgage after one year—If barred. See 
Limitatin Act, Art. 11. 52 L.W. 354= (1940) 

2 M.L.J. 402. 

-- O. 21, R. 63 —Applicability—Proceedings 

under Oudh Rent Act. See Oudh Rent— S. 116 

1937 O.W.N. 1164. 
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O. 21, R. 63—Burden of proof. See infra 
under O 21, R. 63—Suit under. A.I.R. 1937 
Kang. 362. 


O. 21, R. 63 —Burden of proof 
In a suit under O. 21, R. 63, C. P. Code, the 
burden is upon the plamtiff, who was unsuccess- 
tul in the execution proceedings, to establish his 

IRs '!?■ SUI - ,s dismissed, a double burden 

/«// 7m a™ m £ Ppea i- Addison and Ram 
Latl, //.) Ahmad Din Allah Ditta v. Partap 

Singh. 41 P.L.R. 373=A.I.R. 1939 Lah. 438. 


rr~°/ n- 21 ’ R ; 63 —Burden of proof—Burden 
on plaintiff to show title. 

Where an application under O. 21, R 58 CP 

Code has been dismissed and a suit is filed under 

’ , e onus ,s on the Plaintiff to show 
affirmatively that not only the ostensible but the 
real title is in him. The presumption as to the 
correctness of the order is ordinarily sufficient 
to rebut or at least to considerably weaken the 
presumption that ostensible owner is the real 
purchaser. A.I R. 1916 Cal. 666 and 30 All 

Drv R 7 ,'m'' J ) M ' S - M - Chettyar 

R 2(16 F? S p> A ,'nH U S RAY - 172 I C - 52=10 R. 

7 7 "^* 21 .’ R * ^ 3 —Burden of proof _ Claim 

based on registered sale-deed of attached property 

7f lZT a, ~ Sutt J 10 *“ aside dai ™ order—Onus 
of proving consideration and validity 

Where an order has been made rejecting a claim 

*° attac > led property, based on a registered sale’ 

for d th°e b Tf ed r ^ *i h? claimant > !t is not enough 
ior the defeated claimant suing to set aside the 

clann order, to produce and prove a duly regis- 

He e lns? f XeCUt - ed b ^' the °wner of the property. 

that ’r^ h ° W 'i‘ n r° rder t0 succeed in the suit, 
on H , lr ? h ‘f f f vour was a genuine transac- 
tion and that he had purchased the property for 

valuable consideration. That is a fact 1 specially 
within the plaintiff’s knowledge and the burden 
of proving it must obviously lie on him. The re- 
cital as to the passing of consideration in the sale- 
deed cannot be of any evidentiary value by itself 
agamst a person who was not a party to the deed. 

R ?° and Abdur Rahman, JJ .) 

^AR 5^ T K W SI Q^ S ^V'-,5 UBRAMANIAN CHET - 
tiar. 51 L.W. 34=1940 M.W N 557 —A T P 

1940 Mad. 444. ^ 


■O. 21, R. 63— Burden of proof. 


# x j JL\* v/v - m J r • 'S '-s J rn 

Where the facts are fully established and the 
inference from them is clear, the question of 
onus is not material. (Sir George Lowndes .) 
Md. Ismail v. Hanuman Parshad. I. L. R. 

(1939) Kar. 31=11 R. P. C. 106=1939 O.A. 

98= - 

168 

L.R. 910=178 - — --- x-, 

209=1938 O.W.N. 1248=1938 O.L.R. 510= 
A.I.R. 1938 P.C. 290 (P.C.) 


O. 21, R. 63— Burden of proof—Plaintiff 
aftePdecreef* ‘° h '”' ^ment-debtor 

In a suit under O. 21, R. 63, C. P. Code institut- 
ed by an unsuccessful objector in execution pro- 

orote n nnt the i° n rt! S heavll 3' on the plaintiff to 
prove not only the factum of the gift of the pro- 

favo, r"l dlS .P ute . a J Ie S ed to have been made in his 
f t * ,e Judgment-debtor after the passing 

ie decree, but also to establish its bona fides 
an snow that it was not intended to defeat and 
delay the creditors of the donor. (Tek Chand, 

J L xTl ELA Ram v - Inayat Begam. 169 I.C. 123 
=9 R.L. 706=40 P.L.R. 462=A.I.R. 1937 Lah. 
847. 

—-—O. 21, R. 63— Burden of proof—Suit 
against successful claimant and parties — Judg¬ 
ment-debtors—If necessary parties—Proof of 
title—Onus. 
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In a suit under O. 21, R. 63, against the success¬ 
ful claimant, the judgment-debtors, his vendors, 
through whom he holds, are not necessary par¬ 
ties. They having parted with their interest in 
the property, it matters not to them if the defend¬ 
ant or the plaintiff has it, but the rules of evidence 
which require a plaintiff to prove his claim are 
not abrogated in his favour because he brings a 
suit against a successful claimant. The plaintiff 
must therefore succeed on the strength of his 
own title and must prove his case by legally ad¬ 
missible evidence and by the best evidence avail¬ 
able. (Davis, J.C. and Weston, J.) Harchand- 
rai v. Gopaldas. I.L.R. (1939) Kar. 539=183 

I. C. 797 = 12 R.S. 81 = A.I.R. 1939 Sind 177. 

- O. 21, R. 63 —Burden of proof—Suit by 

defeated claimant. 

If a creditor has attached in execution the pro¬ 
perty of the judgment-debtor, and the objection 
by third person that property is his because of a 
sale made in his favour by the judgment-debtor, 
is lost, the fraudulent nature of the sale is pre¬ 
sumed, and in an ensuing suit by the objector, 
the burden to prove that the sale was for con¬ 
sideration and in good faith is upon the objector 
and in such suit if he once establishes the con¬ 
sideration, good faith follows, as a matter of 
course, except in cases of exceptional nature. 
(Bose, J.) Gopal Sinc.h v. Sheokumar Singh. 
169 I.C. 954=10 R.N. 33=A.I.R. 1937 Nag. 
85. 

- O. 21, R. 63 —Burden of proof—Suit by 

defeated claimant — Onus—Proof that attachment 
is invalid—If sufficient—Proof of claimant's title 
—Necessity for. 

Where a claim to attached property is disal¬ 
lowed on the ground that the sale-deed under 
which the claimant lays claim to the property is 
betuimi and not bona fide, the burden of proof, 
in a suit instituted by the claimant to establish the 
claimant’s right to the property, is on the claim¬ 
ant; and the latter must prove that he has title to 
the property in dispute. (V enkataraynana Rao, 

J. ) Bavamma v. Papanna. 165 I.C. 620=9 R. 
M. 271 = 1936 M.W.N. 904=44 L.W. 728=A.I. 
R. 1936 Mad. 971 = (1937) 1 M.L.J. 133. 

- O. 21, R. 63 —Burden of proof—Suit by 

defeated claimant — Onus. 

Where in proceedings under O. 21, R. 58 evi¬ 
dence is called and a person’s claim to the attach¬ 
ed property is rejected upon the merits, the onus 
in a suit by him under O. 21, R. 63 is upon him 
to show that he is the owner of the property. 
(Harries, C.J. and Chatterji, J.) Sahdeo Karan 
Singh v. Usman Ali Khan. 184 I.C. 113=6 

B. R. 14=12 R.P. 225=20 P.L.T. 787=A.I.R. 
1939 Pat. 462. 

- O. 21, R. 63 —Burden of proof—Suit by 

defeated claimant — Onus. 

Where an objection by an alienee of certain 
property to attachment in execution is dismissed 
and he files a suit for a declaration, the burden 
of proof is upon him to show that the alienation 
is not a fraudulent alienation, and that it was 
made bona fide and for consideration. (Stone, 

C. J. and Niyagi, J.) Kasturchand v. Mt. Wa- 
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ZIR Begam. 167 I.C. 48=9 R.N. 160=I.L.R. 
(1937) Nag. 291=AJ.R. 1937 Nag. 1. 

- O. 21, R. 63 — Burden of proof—Suit by 

defeated claimant—Claimant producing registered 
sale-deed and proving execution and valuable con¬ 
sideration and possession also — Effect. 

Where in a suit by the vendee for the establish¬ 
ment of a right to the attached property, he pro 
ves the execution and registration of the sale- 
deed and valuable consideration therefor and 
further proves that he is in possession of the 
property under the sale-deed, and that he is not 
a party to and has no knowledge of the vendor’s 
fraud, if any, the burden of proving that the sale 
is bogus, fraudulent and collusive shifts on to the 
attaching creditor. (Stone, C.J.) Champat 
Rao v. Mahadeo Bajirao. 174 I.C. 321=10 R. 
N. 370=A.I.R. 1937 Nag. 143. 

- O. 21, R. 63 —Burden of proof — Suit by 

defeated claimant — Onus. 

In a suit for a declaration by a defeated claim¬ 
ant, the onus is on the plaintiff to prove that he 
has the right which he claims. (Courtney-Ter- 
rell, C.J. and James, J.) Radha Kishun v. Keo- 
la Prasad. 167 I.C. 118=9 R.P. 377=3 B.R. 
264=1936 P.W.N. 812=17 Pat.L.T. 785= 
A.I.R. 1937 Pat. 76. 

- O. 21, R. 63 —Burden of proof—Suit by 

defeated claimant—Purchase by duly registered 
sale-deed reciting passing of consideration—Effect 
— Onus—If shifted. 

Where a claim to attached property made by a 
purchaser of such property is dismissed and the 
purchaser files a regular suit, the initial onus is 
on the plaintiff. But if he proves his purchase by 
producing a duly registered sale-deed which con¬ 
tains recitals of consideration, the onus is shifted 
on to the defendant who has to prove that the 
consideration is utterly inadequate and the sale 
is fraudulent. (Stone, C.J.) Jagoba Kashiba 
Kasar v. Anandrao. 169 I.C. 449=9 R.N. 6= 
A.I.R. 1937 Nag. 9. 

- O. 21, R. 63 —Effect of order—Claim by 

person in adverse possession—Dismissal — If in¬ 
terrupts adverse possession—Attachynent subse¬ 
quently raised after a year — Effect. 

Where a person has been actually in possession 
of certain properties adversely to the owner there¬ 
of the dismissal of a claim petition preferred by 
him under O. 21, R. 63, C. P. Code, does not ope¬ 
rate as an interruption of that adverse possession 
by operation of law, especially when the attach¬ 
ment is raised subsequently. The fact that the 
attachment is raised only beyond a year of the 
dismissal of the claim does not make any differ¬ 
ence, because once it is raised, it ceases to be 
effective even from the date of the attachment 
itself. An attachment, further, does not operate 
as a disturbance of the possession. (Harwill, /•) 
Dharapuram Janopakara Nidhi Ltd. v. Lak- 
shminarayana Chettiar. 166 I.C. 308 (2)= 
9 R.M. 358=1936 M.W.N. 1113=44 L.W. 617 
=A.I.R. 1937 Mad. 44= (1937) 1 M.L.J. 642. 

• i 

-O. 21, R. 63— Frame of suit — Mere decla¬ 
ration — If sufficient — Prayer for consequential re¬ 
lief —N ccessity—Specific Relief Act, S. 42, Pro¬ 
viso. .t.'Vt 
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A plaintiff suing under O. 21, R. 63, C. P. Code, 
is only required to obtain a declaration of his 
rights or title in so far as it is affected by the 
order which he seeks to impeach. He is not bound 
to ask for a consequential relief. The proviso to 
S. 42 of the Specific Relief Act does not operate to 
take away from a party against whom an adverse 
order is made on a claim petition the special right 
conferred by O. 21, R. 63 to sue for a declaration. 
(Leach, CJ. and Lakshmana Rao, J.) Narayana 
Singh v. Batcha Saheb. 181 I.C. 887=11 R. 
M. 873=47 L.W. 724=1938 M.W.N. 514=A.I. 
R. 1938 Mad. 741 = (1938) 1 M.L.J. 803. 

-O. 21, R. 63 — Limitation—Order under 

O. 21, R. 58— Finality — Conditions—Disallowance 
of claim—Subsequent setting aside of sale in exe¬ 
cution—Suit within one year—If necessary. 

The conclusiveness of an order on a claim peti¬ 
tion is conditional on the continuance of the exe¬ 
cution proceedings and of the attachment issuing 
therefrom. Where after the disallowance of a 
claim, the execution proceedings come to an end 
by reason of the execution-sale being set aside, 
the attachment goes and with it the order dis¬ 
allowing the claim also goes and becomes useless 
and inoperative. A suit brought by the defeated 
claimant for declaration of his title to the pro¬ 
perty in question beyond one year is not therefore 
barred under Art. 11 of the Limitation Act, as 
the order on the claim is no longer a bar. Art. 
11, Limitation Act, will have no application whe¬ 
ther the execution proceedings terminate as a re¬ 
sult of the setting aside of the sale, within or 
beyond one year after the adverse claim order. 
(Nasim AH and Henderson, JJ.) Bamapada 
Bandopadhya v. Ramanath Mandal. 165 I.C. 
84=9 R.C. 340=40 C.W.N. 146. 

-- ■ —O. 21, R. 63 — Limitation—Summary re¬ 
jection of claim—If final—Suit within one year — 
If necessary. 

The ordinary rule of law is that a party who is 
aggrieved by the attachment and sale of his pro¬ 
perty has a longer period of limitation within 
which to sue than that prescribed under Art. 11, 
Limitation Act, which is an exception to the gene¬ 
ral law and curtails the plaintiff’s rights very con¬ 
siderably. Consequently, if an order under O. 21, 
R. 63, C. P. Code, is intended to operate to the 
prejudice of any person, it should be couched in 
clear and unambiguous terms, so that there can 
be no misapprehension as to exactly what is meant. 
When an order is passed by the Court in an ambi¬ 
guous way it should be construed in favour of 
the party against whom it is made. An objection 
to attachment of certain property in execution of 
a decree was filed but the Court passed an order 
in the following terms: “The application is sum¬ 
marily rejected as the execution has been tr«ns- 
ferred to the Collector. Applicant’s cost Re. 1. 
Non-applicant’s costs nil”. The objector filed a 
suit for a declaration that the property attached 
belonged to him and could not therefore be pro¬ 
ceeded against in execution. It was contended by 
the defendant decree-holder that the suit was 
barred by time as having been brought more than 
a year from the order rejecting the plaintiff’s 

application. 

Held, that the order being ambiguous should 
be construed in favour of the plaintiff and the 
application was not dismissed by the Court but 
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rejected as it had no jurisdiction to entertain it, 
the case being transferred to the Collector. The 
plaintiff, therefore, could bring a suit within the 
longer period of limitation allowed under the 
general law and his suit though brought more 
than a year from the order rejecting his applica¬ 
tion was not barred. (Bose, J.) Chetan Lal v. 
Lalji. I.L.R. (1938) Nag. 276=19 N.L.J. 308 
= 168 I.C. 601=9 R.N. 261 (2)=A.I.R. 1937 
Nag. 170. 

-O. 21, R. 63 —Objection filed by mort¬ 
gagee to attachment dismissed—Suit by him for 
possession—Nature of—Oims of proof in such 
suit. 

O. 21, R. 63, C. P. Code, is clearly intended to 
apply only to claims and objections which can 
properly be preferred under R. 58. A mortgagee 
cannot come to Court under R. 58 and argue that 
the mortgaged property is not liable to attach¬ 
ment. If a mortgagee who is not in possession 
of the property files a suit for possession after 
the dismissal of the objection preferred by him 
under R. 58, the suit cannot properly be described 
as one under O. 21, R. 63, but it is simply one for 
possession on the footing of the alleged mortgage. 
To such a suit, the rule that the onus of proving 
title lies on the plaintiff who had raised an un¬ 
successful objection before the executing Court 
has no application. (Beckett, J.) Harchand v. 
Hira Lal. 180 I.C. 138=11 R.L. 663=40 P.L. 
R. 682=A.I.R. 1938 Lah. 760. 

*-O. 21, R. 63— -Occupancy rights of judg¬ 

ment-debtor attached in execution of decree — De- 
! claratory suit by landlord—Maintainability. 

' Where the occupancy rights held by a judg¬ 
ment-debtor are attached in execution of a decree 
against him, the landlord of the land in which the 
occupancy rights are held, is entitled to bring a 
suit under O. 21, R. 63 for a declaration that the 
occupancy rights cannot be attached and sold in 
execution of the decree. (Addison and Din Mo¬ 
hammad, JJ.) Karam Chand v. Amar Kaur. 
179 I.C. 58=11 R.L. 518=40 P.L.R. 946=A.I. 
R. 1938 Lah. 677. 


O. 21, R. 63 —Order dis)nissi?ig claim for 
non-pro secution — Finality. 

In order to bring a case within the purview of 
O. 21, R. 63, C. P. Code, the question as to whe¬ 
ther the claim was investigated or not is immate¬ 
rial. Even if a claim is dismissed for non-prose¬ 
cution, the claimant is bound to institute a suit 
under O. 21, R. 63, failing which the order be¬ 
comes conclusive and final. (Mukherjea and 
Latifur Rahman, JJ.) Ambica Prosad Sanyal 
v. Soorajmull Nagarmull. 185 I.C. 523=12 

(1939) 2 Cal. 291=43 C.W.N. 
999=A.I.R. 1939 Cal. 620. 

O. 21, R. 63 — Parties—Suit by defeated 
claimant Execution sale pending suit—Purchaser 
—If necessary party. 

A decree-holder put his decree into execution 
attaching the prrperty which had been mortgaged 
under O. 21, R. 54. A person preferred a claim 
under O. 21, R. 58, which was dismissed. He 
then instituted the suit under O. 21, R. 63 making 
the decree-holder and the judgment-debtors de¬ 
fendants. During the pendency of the suit, the 
property was brought to sale in the execution pro¬ 
ceedings and was purchased by a stranger who 
was not a party to the suit. 
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eld, that the claimant was entitled to institute 
a suit under O. 21. R. 63 against the persons who 
had been parties to the case under O. 21, R. 58 
and he was not obliged subsequently to implead 
the auction-purchaser. (James and Rowland, 
JJ.) Mt. Naurozi v. Najaf Alt Shah. 184 I.C. 
508 = 6 B.R. 53=12 R.P. 248=A.I.R. 1939 Pat. 
321. 

- O. 21, R. 63 —Right of suit—Attachment 

of short' of debtor in property inherited from 
mother—Claim by daughter as mortgagee from 
mother allowed—Suit on mortgage—Suit by cre¬ 
ditor under O. 21, R. 63 alleging mortgage to be 
collusive —Locus standi. 

A creditor having attached and brought to sale 
the one-third share of the judgment-debtor which 
lie had inherited from his mother, the latter’s 
daughter objected under O. 21, R. 58 on the 
ground that she was a mortgagee of the whole 
property from the mother. Her objection was 
upheld and the share was sold subject to her 
mortgage. She filed a suit on her mortgage 
whereupon the creditor objected to the mortgage 
and also brought a suit under O. 21, R. 63, for a 
declaration that the mortgage was collusive and 
without consideration. It was contended that the 
creditor firm had no locus standi and could not 
be allowed to challenge the mortgage as being 
without consideration. 

Held, that the firm by purchasing land at the 
Court-auction succeeded to the rights of the 
judgment-debtor in his mother’s property and he, 
being the representative of his mother, the firm 
was also a representative of the mother and there¬ 
fore had a right to challenge the mortgage and to 
assert that it was a sham and collusive transac¬ 
tion and without consideration. ( Dunkley, J.) 
A. K. R. M. S. Chettyar Firm v. Daw Pwa 
Thkt. 161 I.C. 342=8 R.R. 467=A.I.R. 1936 
Rang. 2. 

- O. 21, R. 63 —Right of suit — Decree- 

holder consenting to claim being alloivcd — Subse¬ 
quent suit to declare property liable to attach¬ 
ment as belonging to judgment-debtor being held 
benami by claimant — Maintainability. 

An executing Court cannot go into the ques¬ 
tion as to whether a transaction is benami or not 
in summary proceedings under O. 21, R. 58, C. 
P. Code. The fact that the decree-holder does 
not contest a claim to attached property preferred 
by the person in whose name the attached pro¬ 
perty stands and agrees to the claim being allow¬ 
ed docs not debar him from bringing a suit for 
a declaration under (). 21, R. 63, C. P. Code, that 
the property really belongs to the judgment-deb¬ 
tor and liable to attachment and the purchase in 
the name of the claimant is only benami and a 
fraudulent and colourable transaction. Where a 
decree-holder cannot successfully hope to resist a 
claim under O. 21, R. 58, C. P. Code, because the 
question cannot be gone into and decided by the 
executing Court he may well ask the Court to 
allow the claim in order to enable him to bring 
proceedings tinder O. 21, R. 63 without delay. 
Where he does not give up his right to contest 
the matter by means of a suit, his admission in 
the claim must be confined to the claim only and 
he does not lose his right of suit under O. 21, 
R. 63. A party who realises the hopelessness of 
resisting a claim in summary proceedings and 
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consents to the claim being allowed is nevertheless 
a party against whom an order is made and con¬ 
sequently he can bring a suit under O. 21, R. 63; 
unless a party has clearly contracted himself out 
of his statutory rights given to him by O. 21, R. 63, 
he cannot be debarred from instituting a suit 
under the rule to obtain the appropriate relief. 

(Harries . CJ. and Manohar Lai, J.) Ramrup 
Rat v. Mahadeo Lai. Nathmal. 19 Pat. 494.. 

- -O. 21, R. 63 and T. P. Act, S. 53— Right 

of suit—Defeated attaching creditor, claimant — 
Avoidance of transfer necessary — Suit, if to be in 
representative character. 

It is very doubtful as to whether the fact that 
a plaintiff has instituted his suit under O. 21, R. 
63, C. P. Code, to declare his right to attach and 
sell certain property after setting aside a transfer 
as having been made with a view to defeat credi¬ 
tors, is sufficient in itself to exclude the operation 
of the provisions of S. 53 (1) of the T. P. Act. 
(Smith and Madeley, JJ.) Girraj v. Sankta 
Prasad. 171 I.C. 927 = 1937 O.L.R. 582=1937 
O.W.N. 1169=10 R.O. 148=A.I.R. 1938 Oudh 
33. 

- O. 21, R. 63 — Right of suit — Property in 

possession of auction-purchaser of a Hindu 
widow’s limited interest—Attachment by creditor 
of estate, after widow’s death—Release on objec¬ 
tion by auction-purchaser—Attaching creditor, if 
can sue under O. 21, R. 63. 

A sale in execution of a decree in a suit based 
on the personal debt of a Hindu widow, can only 
convey her life-interest in the property. On her 
death, the interest of an auction-purchaser of such 
property, will terminate. If he remains in pos¬ 
session, he does so without any right or title, and 
his sale need not be set aside. A creditor of the 
estate whose attachment of such property has 
been released on objection by the auction-purcha¬ 
ser, can sue for a declaration under O. 21, R. 63. 
(Smith and Madeley, JJ.) Rameshar Bux 
Sinc.h i\ Patraj Ruhr. 172 I.C. 94=10 R.O. 
155=1937 O.L.R. 595=1937 O.W.N. 1181 = 
A.I.R. 1938 Oudh 35. 

- O. 21, R. 63 —Scope of. 

(Per Braund, J.) —O. 21, R. 63, C. P. Code, 
docs not itself confer a right but only gives the 
creditor the opportunity of enforcing whatever 
rights he has by a civil suit. ( Collister and 
Braund, JJ.) Parhhu Nath Prasad v. Sarju 
Prasad. 1940 A.W.R. (H.C.) 422=1940 A.L. 
J. 470=A.I.R. 1940 All. 407. 

-O. 21, R. 63 —Scope and effect—Attach¬ 
ment—Claim — Rejection — Attachment ceasing 
owing to dismissal of execution petition—Failure 
to institute suit to set aside claim order—Subse¬ 
quent attachment—Fresh claim—If barred by 
order on prior claim. See C. P. Code, O. 21, Rr. 
57, 58 and 63. 1940 M.W.N. 459. 

-O. 21, R. 63— Scope—Order allowing 

claim to attached property—Suit by decree-holder 
—Frame of — If to be representative suit on behalf 
of all creditors of judgment-debtor — Right of de¬ 
cree-holder — If subject to S. 53, T. P. Act. 

A judgment-creditor who is defeated at the 
instance of an intervener in proceedings taken 
in execution of his decree is not bound necessarily 
to file a suit under S. 53 of the T. P. Act. He is 
entitled under O. 21, R. 63, C. P. Code, to bring 
a suit for a declaration that the intervener-claim- 
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ant has no title and that he (the decree-holder) 
has the right to attach the property and bring it 
to sale in execution of his decree. O. 21, R. 63, 
C. P. Code, does not say that the suit by the de¬ 
feated decree-holder must be a representative 
suit brought by the judgment-creditor for and on 
behalf of the general body of creditors of the 
judgment-debtor. The rule is not subject to S. 53 
of the T. P. Act. All that the last paragraph of 
S. 53 (1), T. P. Act, says is that if a creditor 
(which term includes a decree-holder) wants to 
avoid a transfer on the ground that it has been 
made with intent to defeat or delay the creditors 
of the transferor, then he must sue on behalf and 
for the benefit of all the creditors. But it does 
not say that a creditor who wants to enforce his 
own right to property as against another creditor 
or a transferee must bring a representative suit. 
A suit to establish the decree-holder’s priority 
need not be a representative suit. S. 53 does not 
cover the case of a transfer in which the inten¬ 
tion is only to prefer one creditor to another; the 
section does not refer to the question of priority 
or preference among the creditors of the trans¬ 
feror or the debtor under the section the intention 
must be to defeat or delay the creditors generally. 
Though a suit under S. 53 (1), last paragraph, 
has to be brought by the plaintiff on behalf of 
himself and all other creditors of the debtor, a 
suit under O. 21, R. 63, C. P. Code, need not ne¬ 
cessarily be on behalf of the defeated decree- 
holder and all other creditors. S. 53, T. P. Act, 
merely confers a privilege upon a creditor (or 
decree-holder) to impeach a transaction of his 
debtor in the interest of other creditors; but there 
is nothing in it which compels a decree-holder who 
wants to entablish his own rights as against a 
transferee from the judgment-debtor in order to 
realize the fruits of his decree to bring a repre¬ 
sentative suit under S. 53, T. P. Act. ( Rangne- 
kar, /.) Shrimal v. Hiralal. I.L.R. (1938) 
Bom. 445=175 I.C. 843=11 R.B. 7=40 Bom. 
L.R. 371=A.I.R. 1938 Bom. 289. 

- O. 21, R. 63 — Scope — Order — allowing 

claim — Suit by decree-holder more than 12 years 
after attachment — Maintainability—Discretion of 
■Court to grant declaration of right to attach. 

A suit under O. 21, R. 63, C. P. Code, is in form 
♦ and substance a declaratory suit, and it would be 
an unreasonable exercise of discretion by the 
Court to make a declaration of the decree-holder’s 
Tight to attach if the period of limitation of 12 
vears has expired between the date of attachment 
and the date of the suit unless the property in 
■question has already been sold in time. The suit 
is often but a step to enable the decree-holder to 
bring the property to sale; if by reason of the 
extinction of the title of the judgment-debtor be¬ 
fore the sale, there would be nothing to be sold, 
as declaration in the decree-holder’s favour in a 
suit under O. 21, R. 63, C. P. Code, would not 
•only be futile but sometimes even be mischievous, 
as it may lead an unwary purchaser into thinking 
that he is buying a subsisting interest. ( Varada - 
chariar, Lakshmana Rao and Gentle, JJ.) Dha- 

RAPURAM JaNOPAKARA NlDHI, Ltd. V. LAKSHMI- 

narayana Chettiar. I.L.R. (1939) Mad. 803 
= 182 I.C. 999=12 R.M. 239=49 L.W. 671= 
1939 M.W.N. 488=A.I.R. 1939 Mad. 456= 
,(1939) 1 M.L.J. 802 (F.B.). 
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— - O. 21, R. 63 — Scope—Order allowing 

i claim by transferee from judgment-debtor—Suit 
I by decree-holder—Allegation of fraudulent trans- 
j for — Suit—If falls under S. 53, T. P. Act. 

There is no absolute distinction between a suit 
brought under O. 21, R. 63, C. P. Code, and one 
brought under S. 53, T. P. Act. A suit by a 
defeated decree-holder under O. 21, R. 63, alleg¬ 
ing that the claimant’s title is based on a transfer 
which is voidable as having been made fraudu- 
! lently to defeat and delay his claim, must be 
treated as coming under S. 53, T. P. Act also, 
though the plaint may not specifically refer to 
i S. 53. The fact that the suit is by the decree- 
holder alone and not by all the creditors or on 
behalf of all the creditors does not make the suit 
non-maintainable. ( Norman, I.C.S .) Amolak 

Chand v. Ram Nath Ram Narain. 1936 A. 
M.L.J. 104. 

- O. 21, R. 63 —Scope—Order dismissing 

claim by person in adverse possession—Omission 
to file suit—Sale in execution subsequently set 
aside—Decree satisfied otherwise—Effect—Order 
of dismissal—If breaks adverse possession or es¬ 
tops claimant from pleading it. See Adverse 
Possession—Interruption. (1939) 1 M.L.J. 

802 (F.B.). 

—- O. 21, R. 63 — Scope—Order filing objec¬ 

tion, without adjudication—If ^against” objector 
—Suit within one year—If obligatory. 

The suit property was mortgaged first to R and 
subsequently to M. R obtained a mortgage decree 
and took out execution of his decree. The pro¬ 
perty was attached and M presented an objection 
to the executing Court in which he asked for the 
raising of R’s attachment or in alternative for the 
sale of property subject to his mortgage. In the 
meantime a declaratory suit was filed by a stran¬ 
ger and execution was stayed. The executing 
Court filed the application for execution with the 
direction that attachment should subsist. The 
same Judge filed M's objection on the ground 
that the connected petition for execution had been 
stayed. On dismissal of the declaratory suit the 
sale of the property took place in execution of 
R’s decree and was knocked down in favour of 
/. M asking himself to be paid out of sale pro¬ 
ceeds gave a petition to executing Court which 
was dismissed for default and sale was confirmed. 

M then brought a suit under O. 34, C. P. Code, 
for a mortgage decree to be granted to him. / 
contested the suit urging that R had a prior 
mortgage and that his mortgage money must be 
paid before M could obtain the relief asked for 
and that O. 21, R. 63 was a bar to the suit. 

Held, that M’s objection which was filed be¬ 
cause injunction had been received to stay the 
connected application was not adjudicated upon. 

It could not be said therefore that the order fil¬ 
ing the objection amounted to either a dismissal 
or acceptance of the request contained in that 
petition. It is necessary under O. 21, Rr. 58 to 
63, C. P. Code, that the Court should investigate 
the claim and give its decision on the merits. 
Hence the order filing the objection was not one 
which should have been set aside by a declaratory 
suit under O. 21, R. 63 and therefore O. 21, R. 63 
was no bar to the present suit. 

Held also, that the dismissal of M’s application 
after the sale for default was not such a final 
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ore’ - 'is to make a suit under O. 21, R. 63 neces¬ 
sary as the attachment had ceased to exist directly 
the property was auctioned and no application 
under O. 21, R. 58 was necessary. ( Almond., J. 
C. and Mir Ahmad, A.J.C.) Moti Ram Nihal 
C hand V. Bashf.shar Nath. 171 I.C. 810=10 
R. Pesh. 36=A. I JR. 1937 Pesh. 97. 

- O. 21, R. 63— Scope—Suit under—Decree 
under execution whether justifiable—If relevant 
question for decision. 

In a suit by a defeated decree-holder under O. 
21, R 63, C. P. Code, the plaintiff should not be 
rorced to try out the suit in which he has already 
obtained a decree. It may be that the decree 
which is the basis of the execution is not a justi¬ 
fiable decree; but that is not the question for 

/2> ,slon l n , thc suit under °- 21 . R - 63 > C. P. Code. 

( Wort, J.) Deokt Singh v. Raghvindra Bhag- 
wan. 183 I.C. 371 = 5 B.R. 922=12 R.P. 135= 
1939 P.W.N. 229=A.I.R. 1939 Pat. 430. 

- O. 21, R. 63 —Scope and effect of — At¬ 
tachment of mortgaged property—Claim by mort¬ 
gagee—Mortgage upheld by Court—Order not im¬ 
peached Effect—Salt in execution—Purchaser 
m execution and purchaser from him—Right to 
impeach mortgage. 

Where a mortgagee prefers a claim to the mort- 
tfagecl property attached in execution of a money 
decree, and the Court upholds the claim based on 
the mortgage, and no steps are taken to impeach 
the order within the time limited, the order be¬ 
comes conclusive between the parties; and when 
the equity of redemption only in the property is 
sold in court auction (sale being subject to the 
mortgage), neither the decree-holder nor the 
auction-purchaser nor a purchaser from him can 
go behind the order in the claim proceedings. 
(Faradachariar and Abdur Rahman, JJ.) 
Mahalakshmi v. Somaraju. I.L.R. (1939) 
Mad 600=189 I.C. 17=1939 M.W.N. 159=49 

L.W. 280=A.I.R. 1939 Mad. 393=(1939) 2 M. 
h.J. 72. 

7 — “Suit”—If includes applica¬ 

tion under Provincial Insolvency Act S 4 

The suit contemplated by O. 21, R. 63, is a suit 
under the Civil Procedure Code, which commences 
>y the filing of a plaint. An application under 

r 1 ie * rovinc * a l Insolvency Act is not a 
suit for purposes of O. 21, R. 63. ( Venkata- 

^ AN(;A PlLI ' A * Muthirian v. 
Umicial Receiver, 1 right nof’oly. 1937 M W 
in. 1046. 

7T7 ®r 21 ’ by unsuccessful decrce- 

m °r f/ 10 hc - in representative capa¬ 
city on behalf of all creditors — T. P Act S 53 

A suit by a decree-holder to set aside an order 
allowing a claim to attached property is one which 
can be brought by the decree-holder alone on his 
own behalf. It is not necessary that he should 
sue in a representative capacity on behalf of all 
the creditors of the judgment-debtor. S. 53 T 
P. Act does not apply to such a suit under O. 21, 
R. 63. (Fazl Ali and Agarwala, JJ.) Mt. Bas 

Kuer v. Gaya Municipality. 17 Pat 588= 
180 I.C. 983=11 R.P. 563=5 B.R. 514=20 P 
L,T. 7 6=A.I.R. 1939 Pat. 138. 

^O. 21, R. 63 —Suit under—Attached pro¬ 
perty in possession of judgment-debtor — Decree- 
holder if can rely on presumption drazvn from 
possession. 
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Where a decree-holder, who has attached pro¬ 
perty in possession of his judgment-debtor, is 
unsuccessful in the claim proceedings under O. 
21, R. 58 of C. P. Code, and therefore brings a 
declaratory suit under O. 21, R. 63, in such suit 
he can rest himself on the presumption drawn 
from possession, that property attached belonged 
to the judgment-debtor on his behalf and the 
burden to prove that this was not so is on the 
defendant. ( Mosely, J.) Ramji Das v. Maung 
Than Maung. 172 I.C. 572=10 R.R. 261=A.I. 
R. 1937 Rang. 362. 

- O. 21, R. 63 —Suit under—Burden of 

! proof. 

In a declaratory suit under O. 21, R. 63, C. P. 
Code, the burden of proving good faith in the 
first instance is on the plaintiff when objections 
filed by him in execution proceedings have been 
I dismissed on a summary finding of fraud. The 
position is not altered when objections are dis¬ 
missed for reasons not affecting the merits of the 
case. ( Beckett, J.) Krishan Chand v. Kan- 
shi Ram. 40 P.L.R. 705. 

- O. 21, R. 63 —Suit under — Court-fee. 

If an objection made in the executing Court 
under O. 21, R. 58, C. P. Code, is dismissed, the 
sole remedy of the objector is a suit under O. 21, 
R. 63, and such a suit falls within Art. 17 of Sch. 
II of the Court-Fees Act. (Niyogi and Pollock, 
JJ.) Kisan v. Totaram. I.L.R. (1937) Nag. 
342=169 I.C. 590 (1) = 10 R.N. 13=A.I.R. 1937 
Nag. 253. 

-- O. 21, R. 63 —Suit under, by alienee of 

judgment-debtor—Burden of proof. 

In a suit under O. 21, R. 63, C. P. Code, by the 
alienees from a judgment-debtor, whose proper¬ 
ties have been attached by the decree-holder as 
properties belonging to the judgment-debtor it is 
not sufficient for the alienees to prove the deed 
of transfer. The burden of proving that the 
transfer was for consideration and was in good 
faith also lies on them. A.I.R. 1932 Lah. 174 
and A.I.R. 1930 P.C. 255, Rcl. on. (Jai Lai 
and Coldstream, JJ.) Hanuman Prasad v. 
Mahomed Ismail. 162 I.C. 495=8 R.L. 909= 
38 P.L.R. 263=A.I.R. 1936 Lah. 72. 

- O. 21, R. 63 —Suit under by defeated de¬ 
cree-holder—Frame of—If to be representative — 
Objection to frame of—When to be taken. 

Where a suit is brought under O. 21, R. 63 by 
an attaching creditor to establish his right to at¬ 
tach and bring to sale certain property by avoid¬ 
ing a transfer of the property, on the ground 
that it has been made with intent to defeat or de¬ 
lay thc creditors of the transferor, it is the duty 
of the trial Court to see that the suit is brought 
in a representative capacity and it can if such a 
suit is brought by one creditor in his individual 
capacity, direct the plaintiff to take proper steps 
to put matters right. Where, however, such a 
suit is not brought in a representative capacity 
and no objection is taken as to the form of the 
suit in the trial Court but is only raised for the 
first time in appeal the objection cannot be allow¬ 
ed in the appellate Court. The Court has inherent 
jurisdiction in a case of this nature although its 
jurisdiction is irregularly invoked and the defend¬ 
ant by his conduct is precluded from maintaining 
in appeal that the suit vtos not maintainable as 
framed. Second Appeal No. 244 of 1932; AJ.R. 
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1935 Rang. 489 and A.I.R. 1933 Rang. 52, Foil.; 
A.I.R. 1934 Rang. 303, Ref. ; A.I.R. 1934 Rang. 
334, Not Foil. ( Mya Bu and Baguley, JJ.) 
Asgar Ali v. C. V. R. M. Firm. 14 Rang. 81 = 
161 I.C. 887=8 R.R. 522=A.I.R. 1936 Rang. 
117. 

O. 21, R. 63 —Suit under by defeated de¬ 
cree-holder—If one under S. 53, T. P. Act. See 
T. P. Act, S. 53. 62 C.L.J. 548. 

- O. 21, R. 63 —Suit under—Failure to insti¬ 
tute—Order dismissing objection—Subsequent re¬ 
lease of attachment—Finality of order. 

A summary order of dismissal of objections 
under O. 21, R. 58, C. P. Code, is vacated if the 
attachment itself is subsequently released owing 
to the reversal of the decree, and the property in 
question is not sold. Such an order does not, 
therefore, become final by reason of failure to 
institute a suit under O. 21, R. 63. (Bhide, J.) 
Parma Nand v. Tharu Lal. 163 I.C. 892=9 
R.L. 60=39 P.L.R. 306=A.I.R. 1937 Lah. 169. 

- O. 21, R. 63 —Suit under—Frame of—If 

should be a representative suit under S. 53, T P 
Act. 

A suit by the judgment-creditor under O. 21, 
R. 63, C. P. Code, praying for a declaration that 
a sale-deed, on which the successful claimant 
based his claim, is void, and that the property 
covered by it is liable to attachment and sale in 
execution of his decree, need not necessarily be 
one on behalf of himself and all other creditors 
of the judgment-debtor, as falling under S. 53, T. 
P. Act. The creditor should not be compelled 
to prove that the sale-deed was made with intent 
to defeat and delay creditors generally, when he 
only wants a declaration in a limited form that 
the transfer is void as against him. ( Beaumont, 
C. J.) Guljarkhan v. Husenkhan. 172 I.C. 
165=10 R.B. 253 (1)=39 Bom.L.R. 917=A.I. 
R. 1937 Bom. 476. 

- O. 21, R. 63 —Suit under—Frame of— 

If to be on behalf of all creditors. See Transfer 
of Property Act (as amended in 1929), S. 53. 
51 L.W. 608=(1940) 1 M.L.J. 872. 

- O. 21, R. 63 — Suit under—Frame of— 

Prayer for declaration of right as against decree- 
holder—Necessity for—Suit merely for posses¬ 
sion as against persons in possession—If proper — 
Decree-holder—If necessary party. . 

In a suit by a defeated claimant, it is incumbent 
on the plaintiff to seek a declaration against the 
decree-holder who attached the property in exe¬ 
cution of his decree, to establish his right to the 
property attached. If he merely claims possession 
of the property from the persons in possession, 
and merely makes the decree-holder a party with¬ 
out claiming any relief against him, that would 
not amount to compliance with O. 21, R. 63, C. P. 
Code. To such a suit for possession alone, the 
decree-holder is not a necessary party. ( Pollock, 
J.) Jangludeo v. Raghudeo. 20 N.L.J. 199. 
-O. 21, R. 63— Suit under — If one in conti¬ 
nuation of claim proceedings—Order allowing 
claim—Subsequent transferee from claimant—If 
alienee pendente lite— Transfer if void under S. 
64— Joinder of transferee as party to suit after 
one year — Effect — Suit—If barred. 

A suit brought under O. 21, R. 63, C. P. Code, 
to set aside an order allowing a claim to attached 
property is a mere continuation of the proceed- 

Q. D .—104 
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ings in the claim petition. A purchaser of the 
attached property from the successful claimant 
alter the order and before a suit under O 21 R 
63, is an alienee pendente lite. Such an alienee is 
not a necessary party to the suit under O. 21, R. 
63, the transfer in favour of such alienee is also 
void under S. 64, C. P. Code. In that view also, 
the transferee is not a necessary party. If the 
transfer is not also a real one, the transferee 
would then too be not a necessary party to the 
sint. S. 22 (1) of the Limitation Act has no ap¬ 
plication to the addition of such a party after 
the period of limitation for the suit. (Fazl Ali 
and Agarwala, JJ.) Mt. Bas Kuer v. Gaya 
Municipality^ 17 Pat. 588=180 I.C. 983=11 

m9 Pat = 138 514=20 PatL - T> 76=A ' LR - 

n 9* 63 —Suit under—Nature of— 

Decree in—Effect on prior summary order—Dis¬ 
missal of claim under O. 21, R. 58 with costs— 
Suit imder O. 21, R. 63 decreed—Both sides to 
bear their ozvn costs—Costs awarded by summary 
order—If executable. 

Where a claim is preferred under O. 21, R. 58, 

f and 1S re Jected with costs and the de¬ 

feated claimant files a suit under O. 21, R. 63 

it is substantially one to set aside the summary 
order and where the suit is decreed, each party 

a^eftincr eCt ' 6 f to f be u ar lts own costs amounts to 

sedW nf t! de ° f the , summary order, and super¬ 
seding of the prior order as to costs and hence the 

prior order as to costs is unexecutable. The 

prior summary order must be deemed to have 

been set aside wholly and not in part. ( Nivogi, 

17c Chintaman Ramjipant V. Govind Vithal. 

175 I.C. 753=11 R.N. 12=A.I.R. 1938 Nag. 

'] 9; 21, Rr * 63 and 58 and O. 2, R. 2 —Suit 

U mfr7~ N c tU -7r °f—Property sold at Court- 

With ° Ut COnSC ' 

Where there has been a claim under O. 21, 

under O S 21 R°M ^ declaration will always lie 
under O 21, R. 63 and even where the goods have 

been sold before the suit is filed, the plaintiff is 

not bound in either law or practice to claim anv 

consequential relief, for once he has obtained h?s 

declaration, he is not barred by the provisions of 

. K. 2 irom filing a subsequent suit for re 

coyery of the value of the property or the auction 

price or whatever it may be he sues for (Mofeh 

Kakayan v. Lee Like. 169 I C 258_o t?' 

0)=A.I.R. 1937 Rang 133.' ® R 

*, fc e j I u ( ^' P Maung Khin Gyi 

I."»“249°] R E - 140=1,1 “• 

..j 9’ r^’ ^ 3 i —Suit under—Objections not 

tainabihty ier ^ later in execution—Main- 

Suit under O. 21, R. 63 is in essence a conti- 
uanon of the execution proceedings. Such a 
suit is for decision of a question of title and 
nere is no reason for holding that a plaintiff may 
not rely upon points which he had not raised in 
the summary objection proceedings to begin with 
but which he urged during these proceedings later 
on. ( Middleton, J.C. and Mir Ahmad, A.J.C) 
Sayed Ahmad Ali v. Radha Kishan 166 T r 
869=9 R. Pesh. 77=A.I.R. 1937 Pesh. 13 . 
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-O. 21, R. 63— Suit under —Onus. 

An adverse order against the claimant in the 
claim proceeding under O. 21, R. 58 is conclusive 
unless it is displaced by a declaratory suit brought 
under the provisions of O. 21, R. 63 and the 
onus is certainly upon the claimant to show that 
he has a right which was denied by the order. 
The burden cannot be discharged merely by 
pointing to the innocent appearance of the instru¬ 
ments under which the plaintiff claims. He must 
prove that they are as good as they look and it is 
not for the defendant to make out that they are 
collusive. ( Mukhcrjca and Laiifur Rahman, JJ.) 
Dhirkndra Nath Das v. Tndra Chandra Kisri- 
wala. 185 I.C. 871 = 12 R.C. 418=A.I.R. 1939 
Cal. 578. 

-O. 21, R. 63 and Transfer of Property 

Act, S. 53— Suit under O. 21, R. 63 by creditor 
—If should be on behalf of the body of creditors 
—Absence of other creditors, zvhen can be pre¬ 
sumed. 

A creditor proceeding under O. 21, R. 63, C. P. 
Code, who does not know of the existence of 
other creditors is not bound to bring a represen¬ 
tative suit to represent persons of which exist¬ 
ence he is not aware. It is for the defendant 
who as debtor knows whether he has other credi¬ 
tors to object that there are other creditors and 
that a representative suit should be filed. If no 
such objection is raised by him, the Court is en¬ 
titled to hold that there are no other creditors 
and that the plaintiff can sue for himself alone. 

( Hamilton, J.) Suraj Bakhsh Singh v. Tha- 
kur Das. 15 Luck. 503=12 R.O. 355=187 I. 
C. 90=1940 O.A. 260=1940 O.L.R. 167=1940 
O.W.N. 285=1940 A.W.R. (C.C.) 148=A.I.R. 
1940 Oudh 200. 

- O. 21, R. 63 —Suit under — Parties — De¬ 
cree-holder, if necessary party. 

Where the plaintiff, whose property is attached 
and sold in execution of a decree, brings a suit 
under O. 21, R. 63, for a declaration that suit 
property belongs to him and is not liable to at¬ 
tachment, the cause of action in such a suit is the 
attachment. If a declaration be granted in favour 
of the plaintiff, without making decree-holder a 
party to the proceedings, against the auction-pur- 
eliaser, the latter will be immediately entitled to 
sue the decree-holder for the return of the auc¬ 
tion-money. The decree-holder not being a party 
there will be no question of res judicata in the 
subsequent suit, but the decree-holder will be ob¬ 
liged to resist the conclusions arrived at in the 
present suit, to which he is not a part}', and the 
Court in which the suit is brought cannot gi^ant 
relief without traversing the orders given in the 
present suit. Therefore, the decree-holder is a 
necessary party in the present suit to enable the 
adjudication of the main question involved in the 
suit. ( Middleton, J.C. and Mir Ahmad, AJ.C.) 
Sant Lall v. Mian Feroz Shah. 165 I.C. 252 
=9 R. Pesh. 42=A.I.R. 1936 Pesh. 189. 

- O. 21, R. 63 —Suit under — Parties—Judg- 

ment-debtor—If proper party. 

Plaintiff obtained a decree against respondents 
3 and 4 and in execution of the decree attached 
certain property. Respondents 1 and 2 objected 
to the attachment and their objection was upheld 
and the attachment rerrloved. Plaintiff filed a de¬ 
claratory suit under O. 21 , R. 63, against the 
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objectors and in the same suit joint respondents 
3 and 4 as defendants. Respondents 1 and 2 ob¬ 
jected to the joining of respondents 3 and 4 as 
parties, as the declaratory suit was based on the 
removal of attachment and respondents 3 and 4 
had no connection with the proceedings for re¬ 
moval of attachment. 

Held, that the respondents 3 and 4 were possible 
and proper parties to this suit though not neces¬ 
sary parties. 28 All. 41 and 35 Cal. 202 (P.C.), 
Dist. (Mya Bn and Baguley, JJ.) S. N. V. R. 
Chettyar Firm v. Ma Lay. 161 I.C. 950= 

8 R.R. 518=A.I.R. 1936 Rang. 56. 

-O. 21, R. 63 —Suit under — Parties—Legal 

representatives of judgment-debtor. 

For a suit under O. 21, R. 63, C. P. Code, the 
judgment-debtor’s legal representatives are neces¬ 
sary parties. 28 All. 41, Rel. on. ( Moscly, J.) 
Maung Khin Gyi v. Rahim Ulla Khan. 171 
I.C. 14=10 R.R. 140=A.I.R. 1937 Rang. 249. 
-O. 21, R. 63— Suit under—Parties — Non¬ 
joinder of judgment-debtor — Effect. 

The absence of judgment-debtor from the suit 
for declaration gives rise to prolonged litigation 
unless the judgment-debtor is brought on the re¬ 
cord in the suit for declaration. The mere fact 
that he was impliedly a party to the removal of 
attachment proceedings will not make the decree 
in the declaratory suit binding upon him. 11 
Bom. 114; 15 Cal. 674; 30 Mad. 335 and A.T.R. 
1924 All. 274, Foil. (Mya Bn and Baguley, JJ.) 

S. N. V. R. Chettyar Firm v. Ma Lay. 161 

I. C. 950=8 R.R. 518=A.I.R. 1936 Rang. 56. 

-O. 21, R. 63 —Suit under — Plaintiff, if 

bound to prove his title to the property. 

R. 63 lays down that where a claim or an ob¬ 
jection is preferred under the preceding rules of 
O. 21 the party against whom an order is made 
may institute a suit to establish “the right which 
he claims to the property in dispute.” Obviously 
these words do not mean that the plaintiff has to 
establish his ownership of the property in dispute. 
All that he is required to do is to establish “the 
right which he claims to the property in dispute.” 
If the suit has been instituted by the decree- 
holder, against whom an order has been passed 
under R. 60 releasing the property from attach¬ 
ment, the right which he claims in the suit is the 
right to have the property attached in execution 
of the decree against his judgment-debtor If, 
on the other hand, the plaintiff is the objector, 
who has been unsuccessful in the objection pro¬ 
ceedings before the executing Court, the right 
which he claims in the suit is the right to have 
the property in dispute released from attach¬ 
ment, it not being the property of the judgment- 
debtor. It will be seen, that in either case it is 
not necessary for the plaintiff to establish his ow r n 
“title” in the property in question, but what he 
has to establish is, in the first case, the claim to 
have the property attached, and in the other to 
have it released from attachment. (Tck Chand, 

J. ) Tawahar Mai. v. Punjab National Bank, • 
Ltd. 17 Lah. 668=166 I.C. 521=9 R.L. 397= 
39 P.L.R. 68 =A.I.R. 1936 Lah. 524. 

-O. 21 , R. 63 —Suit under—Plaintiff, if 

must press whole of claim raised in objection 

under R. 58. ... . * 

It is not obligatory on a plaintiff in a suit under 
O. 21, R. 63 to press the whole of the claim raised 
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by him in the objection under O. 21, R. 58. If he 
realises that part of his claim in objection cannot 
be sustained, he is entitled to omit it when bring¬ 
ing- a suit under O. 21, R. 63. ( Middleton, J.C. 

and Mir Ahmad, A.J.C.) Mahomed Aslam v. 
Moti Ram. 166 I.C. 372=9 R. Pesh. 66=A.I. 
R. 1936 Pesh. 206. 

*- O- 21, R. 63 — Suit under — Plea that sale 

colourable and without consideration—Onus of 
proof. 

Where the judgment-debtor has sold his pro¬ 
perty to another person, the fact that he was 
seriously embarrassed at that time by pressing 
creditors and had motive for disposing of the pro¬ 
perty to persons out of their reach does not pre¬ 
vent the burden from still lying on decree-holder 
to show that the transaction of sale was not a 
real transfer. ( Rowland and Chatterji, JJ.) 
Sadhu Prasad Sah v. Satnarain Sah. 182 I. 
C. 748=5 B.R. 820=12 R.P. 62=A.I.R. 1939 
Pat. 81. 

- -O. 21, R. 63 —Suit under—Prayer for de¬ 
claration that a sale-deed was void and property 
attachable and saleable—Proper frame of suit — 
Suit, if should be under S. 53, Transfer of Pro¬ 
perty Act. 

Where a person sues to get it declared that 
certain property was attachable and saleable in 
execution of a decree obtained by him against 
another and also prays for a declaration that 
certain sale-deeds executed by his judgment-debtor 
were void, it is not necessary that such a suit 
should be under S. 53 of Transfer of Property : 
Act on behalf of all the creditors. He can 
institute the suit on behalf of himself only under 
O. 21, R. 63, C. P. Code. ( Ismail, J.) Asghar 
Ali v. Ishaq Alt. I.L.R. (1940) All. 31=187 
I.C. 383=12 R.A. 531 = 1939 A.W.R. (H. C.) 
798=1939 A.L.J. 1020=A.I.R. 1940 All. 72. 

- O. 21, R. 63 —Suit under—Proper relief 

—Execution sale held pending suit by defeated 
claimant—Sale set aside at his instance under 
O. 21, R. 89—Amendment of plaint to add relief 
of injunction to restrain decree-holder from with¬ 
drawing amount deposited in Court—If allow¬ 
able. See C. P. Code, O. 21, R. 89 (2). 20 Pat.L. 
T. 640. 

- O. 21, R. 63 — Suit under — Rights of par¬ 
ties — Determinatioyi—Crucial date—Date of suit 
or date of claim order or attachment—Adverse 
possession not complete on date of claim order 
but complete on date of suit on claim order—If * 
can be taken into account. 

In a suit to set aside a claim order, the rights 
of the parties on the date of the attachment or on 
the date of the order on the claim petition are the 
rights which have to be taken into consideration. 
Where an unsuccessful claimant has not been in 
possession of the property in dispute which he 
claims to have purchased, for 12 years on the date 
of the attachment or on the date of the order 
dismissing his claim, and has not perfected his 
title by prescription on either of those dates, he 
cannot by waiting for some months and then 
bringing his suit, be permitted to say that on the 
date of the suit he has completed twelve years 
and thereby got a title by prescription. 

It is not possible for the plaintiff to 
clothe himself with additional rights by waiting 
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for some months and then compel the rightful 
owner (the judgment-debtor) to lose his right 
to the property. ( Burn and Stodart, JJ.) Ven¬ 
kata Rangacharyulu v. Turanga Rao. 182 

I.C. 858=12 R.M. 151=48 L.W. 375=1938 M. 
W.N. 918=A.I.R. 1938 Mad. 857=(1938) 2 

M.L.J. 430. 

-O. 21, R. 63 —Suit under—Right to trans¬ 
ferred decree—Plea in defence open. 

Where a transferee of a decree sues under O. 
21, R. 63 to establish his right thereto, it is open 
to those impugning the transfer to allege either 
that the transfer was a sham transaction executed 
without consideration and not intended to take 
effect or that it was a transaction executed for a 
consideration and intended to take effect, but 
made with a view to defraud the creditors of the 
transferor by removing the property out of their 
reach. ( Pollock, J.) Motilal v. Kashibal I. 

L. R. (1940) Nag. 316=174 I.C. 398=10 R.N. 
384=A.I.R. 1938 Nag. 249. 

--O. 21, R. 63— Suit under — Scope — Ques¬ 
tion under S. 52— If can be gone into — Proper 
revenue—Executing Court. 

A suit under O. 21, R. 63, C. P. Code, has no¬ 
thing to do with S. 52 and question under S. 52 
must be decided by the Court executing the decree 
and not by a separate suit. ( Spargo, J.) A. R. 

M. N. A. Chettyar Firm v. R. M. V. S. Chettyar 
Firm. 173 I.C. 873=10 R.R. 376=A.I.R. 1937 
Rang. 531. 

--O* 21, R. 63—Suit under—Title to be gone 

into—Proof that attachment was invalid—If suffi¬ 
cient—‘Establish the right to—Meaning of. 

C. P. Code, O. 21, Rr. 58 and 63. A.I.R. 1936 
Mad. 971 = (1937) 1 M.L.J. 133. 

| -—-—-O. 21, R. 63 —Suit under—Valuation for 
jurisdiction—Property already sold in execution. 

The value of a suit under O. 21, R. 63, C. P. 
Code, for purposes of jurisdiction, is its value to 
; tbe plaintiff. If the value of the property is less 
| than the value of the decree, the value of the 
action to the plaintiff would be not the decretal 
amount but the market-value of the property. If, 
however, the value of the decree is less than the 
- value of the property, then the value of the decree 
: affects the value of the suit. If the property has 
already been sold in execution of the decree be- 
i fore the suit, the value of the suit to the plaintiff 
is the value of the property which he has lost by 
reason of the execution proceedings. ( Mitter 

and Khundkar, JJ.) Banjor Dorabji v. The 
Calcutta ^Chemical Co., Ltd.^ 43 C.W.N. 609. 

T ;0. 21, Rr. 63 and 66 —Summary order on 
an objection to sale proclamation—Effect—If 
conclusive under R. 63. 

The mere question of whether there was a 
prior charge would not be an objection to the at¬ 
tachment. It is only when an inquiry is held and 
an order is passed under one of the Rr. 60 or 61 
of O. 21, that there is an order which is conclusive 
under R. 63; and without an inquirj' there can be 
no such conclusive order. Hence a summary 
order passed on an objection to the sale procla¬ 
mation does not have any of the effects of an 
order under R. 63. ( Bennet, Ag.C.J. and Verma, 

J.) Kanhaiya Lal v. Banke Behari. 1938 A 
W.R. (H.C.) 596=1938 A.L.J. 940=1938 AL 
R. 808=178 I.C. 66=U R.A. 249=A.I.R. 1938 
All. 542. 
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O. 21, R. 63 (A) (Lahore) —Application 


under, by decree-holder — Court-fee payable. 

On an application by the decree-holder under 
O. 21, R. 63 (A) to secure adjudication as to the 
indebtedness of other persons to his judgment- 
debtor, a court-fee stamp of only one rupee is 
payable, and the decree-holder cannot be required 
to pay an ad valorem court-fee on such an appli¬ 
cation. ( Jai Lai, J.) Chandgi Ram v. Janki 
Das. 17 Lah. 467=38 P.L.R. 199. 

O. 21, R. 63-A (Lahore) —Attachment of 


debt due to judgment-debtor — Judgment-debtor’s 
claim against garnishee becoming barred during 
investigation by Court—Final order against gar¬ 
nishee after expiry of limitation—If can be 
passed. 

In execution a decree-holder attached on 19th 
February, 1933, a debt due to A, judgment-debtor 
from B, the garnishee before the right of A to 
sue for his debt from B had become 
barred. The Court proceeded to investigate the 
claim of A against B in September or October, 

1933, under O. 21, R. 63 (A) when also the debt 
due to A was not barred. The investigation pro¬ 
ceedings continued till 1936 and a final order was 
passed in March, 1936, when the right of A for 
debt against B had become barred on 4th July, 

1934, apart from proceedings under O. 21, R. 
63-(A). The executing Court refused to order 
the garnishee B to pay the amount in March, 1936. 

Held, that the crucial date in such cases was 
either the date of attachment, which gave a right 
to the attaching decree-holder to claim an order 
against the garnishee B for payment, or in any 
case the date when the Court decided to investi¬ 
gate the claim of the judgment-debtor A against 
B. Any order, which might subsequently be 
passed must relate back to the date of attach¬ 
ment or to the date when the Court decided to 
investigate the claim. Prolongation of proceed¬ 
ings was not material for purposes of limitation. 
Attachment having taken place on 19th February, 
1933, before the debt had become barred and the 
Court having started investigation under O. 21, 
R. 63 (A) in September or October, 1933, proceed¬ 
ings about order of payment of debt were insti¬ 
tuted at the latest in September or October and 
hence it was competent to the Court to order the 
garnishee to pay the amount in spite of the expiry 
of limitation after attachment or at any rate 
during investigation under O. 21, R. 63 (A). 
(Jai Lai, J.) Hf.m Rat v. Asa Ram. 174 I.C. 
314=10 R.L. 548=A.I.R. 1937 Lah. 255. 

O. 21, R. 63-A (Lahore) —Enquiry by 


Court—IVhen contemplated. 

O. 21, R. 63-A contemplates an inquiry only 
where the judgment-debtor claims a debt from a 
garnishee. Where money due to a member from 
Co-operative Society is attached and prohibition 
order is issued to the Society but the member 
does not claim any debt from the Co-operative 
Society but claims to be a shareholder of the 
Society at the time when the prohibitory order 
was issued there is no dispute as regards any debt 
between the judgment-debtor and the alleged gar¬ 
nishee, which can be inquired into under O. 21, 
R. 63 (A). It follows therefore that the finding 
given in the proceedings relating to the objection 
raised by the judgment-debtor in connexion with 
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the attachment of his shares cannot bind the 
Society. ( Bhide, J.) Hira Lal v. Rajo Kheri 
Co-operative Credit Society. 42 P.L.R. 225= 
A.I.R. 1939 Lah. 305. 

-O. 21, R. 63 (c) (1) (Rangoon) — Exe¬ 


cution agamst garnishee—When permissible. 

Until there is a definite order against the gar¬ 
nishee to pay under O. 21, R. 63 (c) (1), C. P. 
Code, there is nothing executable directly against 
the garnishee as a decree. ( Baguley, /.) Shee- 
razee v. Reddy. 1939 Rang.L.R. 694=187 I.C. 
105 = 12 R.R. 305=A.I.R. 1940 Rang. 34. 

- O. 21, R. 64 —Applicability—Property— 

Preliminary decree in suit for unpaid mortgage 
money—Saleability in execution—Procedure 
after attachment— O. 21, R. 53—Applicability. 
.SYc C. P. Code, S. 60. 1937 A.W.R. 649=A.I. 

R. 1937 All. 652. 

O. 21, Rr. 64 and 58—Objection to sale by 

« «*.«.« • % 1 


^ v -- J ---- 

third person on ground of title acquired subse- 
, quent to attachment—Duty of executing Court. 
See C. P. Code, O. 21, Rr. 58 and 64. 41 P.L.R. 
305. 

•O. 21, R. 65 — Sale, when complete. 


When the officer of the Court or such other 
person as the Court may appoint to conduct a 
sale as provided in O. 21, R. 65 knocks down the 
property to the highest bidder, such person must 
be deemed to have been declared to be the pur¬ 
chaser of such property. The sale is complete 
when the property is knocked down to the highest 
bidder and it is not open to the Court thereafter 
to offer the property to any person who may be 
prepared to purchase it for higher amount. 1931 
Lah. 78 and 1933 Nag. 123, Foil. ( Addison and 
Abdul Rashid, JJ.) Hoshnak Ram v. Punjab 
National Bank, Ltd. 166 I.C. 603=9 R. L. 
393 (2) = A.I.R. 1936 Lah. 555. 

-O. 21, R. 66 —Duty of Court wider—Set¬ 
tlement of sale proclamation — Procedure. 

The obligation of settling a sale proclamation 
reallv rests on the Court. It is incumbent on the 
Court to see that all the particulars required under 
O. 21, R. 66 are given properly so as to enable 
intending bidders to know exactly what they arc 
going for. It is very undesirable that properties 
should be sold in large lots. The Court would do 
well to group the lands into small and convenient 
lots after notice to the parties and settle the sale 
proclamation with proper upset prices and have 
the properties sold. ( Venkataramana Kao ana 
Stodart, JJ.) Rangaswami Ayyangar v. 
Marudanayagam Pillai. 11 R.M. 371—177 1. 
C. 717=47 L.W. 773=1938 M.W.N. 524=A.I. 
R. 1938 Mad. 720. 

-O. 21, R. 66 —Duty of decree-holder—Sale 

statement—Property brought to sale, in possession 
of third person—No mention of claim of third 

person in sale statement — Effect. 

A property was sold in execution of a decree. 
The property was in possession of a third P e, jSon 
having a good title thereto. The decree-holder 
already knew about the claim of such person over 
such property as he had appeared as a witness in 
a successful suit by such person for declaration 
of his title thereto. The decree-holder did not 
make any mention of the claim of such person in 

the sale statement. 
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Held (obiter), that failure on the part of the 
decree-holder to make mention of such person’s 
claim to property brought to sale amounted to 
neglect of the statutory duty imposed on him. 
(Gruer, J.) Sangidas Rampratap v. Chahadu. 
20 N.L.J. 111 —168 I.C. 970=9 R.N. 288=A.I. 
R. 1937 Nag. 140. 

- 1 — O. 21, R. 66 — Construction—Sale procla¬ 
mation — Coiirt, if bound to value property and to 
state value, in proclamation of sale. 

It is not necessary for the Court in cases of 
sales in execution to value the property and state 
the value in the proclamation of sale. To so hold 
would involve adding a clause to O. 21, R. 66, 
C. P. Code. If in any case the Court thinks it 
desirable to value the property and state the value 
in the proclamation, it ought to state it under O. 
21, R. 66 (v). (Beaumont, CJ. and Lokur, J.) 
Charandas Vasanji v. Dossabhoy Maganlal. 
I.L.R. (1939) Bom. 389=182 I.C. 409=12 R. 

B. 12=41 Bom.L.R. 328=A.I.R. 1939 Bom. 
182. 

- O. 21, Rr. 66 and 90, O. 30, R. 3 — Judg¬ 
ment-debtors sued not as partners but as indi¬ 
viduals—Failure to serve notice on any of them — 
Material irregularity. 

Where several judgment-debtors are sued not 
as partners in the name of their firm but as indi¬ 
viduals and the decree directs all of them to pay 
the decretal amount, notices in execution under 
O. 21, R. 66 must be served on all judgment- 
debtors. Failure to serve such notice on any of 
them amounts to an obvious breach of O. 21, R. 
66 which cannot be cured under O. 30, R. 3 and 
which therefore amounts to a material irregu¬ 
larity within the meaning of O. 21, R. 90. (Mir 
Ahmad, J.) Bundhelkhand Cycle & Motor 
Agency v. People’s Bank of Northern India, ! 
Ltd. 181 I.C. 542=11 R. Pesh. 70=A.I.R. 1939 
Pesh. 9. | 

- O. 21, R. 66 —Mortgage noted in sale pro- j 

clamation — Property, if sold subject to mortgage. • 

The mere fact that a mortgage is noted in a 
sale proclamation does not establish that the pro¬ 
perty is sold subject to that mortgage, and the 
auction-purchaser is not, therefore, estopped from 
raising the question of the validity of the mort¬ 
gage. (Thomas and Zia-ul-Hasan, JJ.) Par- 
shotam Das v. Ali Haidar. 13 Luck. 484=171 
I.C. 233=10 R.O. 98=1937 O.L.R. 530=1937 
O.W.N. 944=A.I.R. 1937 Oudh 493. 

_O. 21, R. 66 — Objection to sale by judg¬ 
ment-debtor on ground of defect in proclamation 

_ Objection dismissed on ground that remedy 

under O. 21, R. 90 is open—Such remedy not 
found available — Judgment-debtor's right to claim 
adjudication upon earlier objection. 

Where the judgment-debtor objects to the order 
of sale on the ground of material defect in the 
sale proclamation at a time when he was not pre¬ 
vented under law from raising such objection, 
but the application is dismissed solely on the 
ground that the remedy under O. 21, R. 90 is open 
to him and if it is eventually found that that 
remedy is not available to him under the law, the 
judgment-debtor is entitled to claim an adjudi¬ 
cation upon the objections taken by him at an 
earlier stage. (Addison and Din Mohammad, 
JJ.) Barkat Ram v. B^agwan St* G ?‘ *J 77 

C. 116=11 R.L. 269=A.I.R. 1938 Lah. 65. 
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77r9‘ ?h R - Order of sale proclamation 
—A p peal ability—-Valuation set out without en¬ 
quiry — Remedy. 

Setting out in the proclamation of sale the 
valuation of the properties as given by the decree- 
holder without a previous enquiry as to the valua¬ 
tion would be a material irregularity in the pub¬ 
lication of the sale, which can be a ground of 
application for the setting aside of the sale under 
O. 21, R. 90. Such application can be made only 
after the sale has taken place, and whether it will 
succeed or not will depend on whether the under¬ 
valuation set out in the proclamation is gross and 
whether substantial injury has resulted to the 
applicant on account of such under-valuation. 
The order approving sale proclamation cannot, 
however, give the dissatisfied party a right of 
appealing against the order for issue of the pro¬ 
clamation before the sale takes place. (Mya Bu 
and Mackney, JJ.) L. A. R. Lutchumanan 
Chettyar v. Haji Ismail Noor Mohammad. 
171 I.C. 636=10 R.R. 169=A.I.R. 1937 Rang. 

AO/# 

O. 21, R. 66 —Order under—Nature of — 
Appeal. 

Per Sulaiman, J— An order under O. 21, R. 66 
is not a judicial adjudication of any question aris¬ 
ing between the parties to the execution, but 
merely the issuing of directions as to the mode of 
proclamation of sale. The approximate estima¬ 
tion of the value of the property cannot ever be 
regarded as a determination of any question aris- 
ing between the decree-holder and the judgment- 
debtor within the meaning of S. 47, C. P. Code, 
and such an order is not appealable as a decree. 

( Gwyer, C.J., Sulaiman and Varadachariar, JJ.) 
Shyamakant Lal v. Rambhajan Singh. (1939) 
F.C.R. 193=12 R.F.C. 1=2 Fed.L.J. 183=43 
C.W.N. (F.C.R.) 68=182 I.C. 161 = 1939 O.L. 
R. 399=5 B.R. 756=1939 M.W.N. 674=1939 
P.W.N. 533=20 Pat.L.T. 473=71 C.L.J. 369= 
A.I.R. 1939 F.C. 74=(1939) 2 M.L.J. (Supp.) 
45 . 


O* 21, R. 66 — Procedure—Duty of Court 

—Mahal constituted by collector ate—Partition 

out of number of village in estate—Execution 
sale under final mortgage decree—Proclamation 
for sale in one lot at one single price—Propriety 
7 • ., , r giving separate valuation for 

each village and praying for sale in different lots 
—Duty of Court to accept. 

Under O. 21, R. 66 , C. P. Code, the executing 
Court has to insert in the sale proclamation the 
valuation given by the judgment-debtor, and that 
valuation has to be inserted as given by the 
judgment-debtor and must not be altered or cor- 
rected by the decree-holder before insertion. 
Where in execution of a final decree on a mort¬ 
gage, a number of villages in an estate constituted 
into a separate mahal by collectorate partition 
are proclaimed for sale as a single block with a 
single upset price, and the judgment-debtor puts 
in a separate valuation of each village and prays 
that the sale should be held village by village, the 
Court must accept the same and order a sale 
village by village, and the mahal should, for pur¬ 
poses of sale, be broken up into lots, although 
the sale is the sale of a single mahal. It is not, 
however, necessary that t the proclamation should 
be separately published in every village affected 
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but the sale should be directed on the valuation as 
given by the judgment-debtor for each village, and 
village by village. . ( James and Rowland, JJ.) 
Sri Kant Lal v. Ram Bhajan Singh. 189 I.C. 
355=13 R.P. 79=6 B.R. 791 = 21 Pat.L.T. 108 
= A.I.R. 1940 Pat. 422. 

-O. 21, R. 66— Proclamation — Insertion of 

judgment-debtor's disputed claim — Legality. 

An order inserting the judgment-debtor's claim 
in the proclamation for sale is contrary to law if 
the claim is disputed. (Mosely and Sharpe, JJ.) 
T. R. M. Ramaswamy Chettiar v. M. M. K. 
Kuttain Chettiyak. 189 I.C. 446=13 R.R. 39 
=A.I.R. 1940 Rang. 153. 

- O. 21, R. 66 —Sale proclamation—If con¬ 
clusive of title of purchaser—Statement of exist¬ 
ence of mortgage on property sold—How far 
effective as against purchaser. See Limitation 
Act, S. 19. A.I.R. 1936 Mad. 70. 

- O. 21, R. 66 (Lahore) —.S' ale proclama¬ 
tion—Value of property given by party—Duty of 
Court to include. 

Under O. 21, R. 66, C. P. Code, as amended by 
the Lahore High Court, it is incumbent upon the 
Court issuing the proclamation to include the esti¬ 
mate of the value of the property, if any, given 
by either or both the parties. ( Din Mohammad, 
J~) Barkat Ram v. Bhagwan Singh. 42 P.L. 
R. 404=A.I.R. 1940 Lah. 394. 

-O. 21, R. 66 (Patna) —Sale proclamation 

—Entry in, of valuations placed on property by 
decree-holder and by High Court in earlier pro¬ 
ceeding—Such entry made with consent of both 
parties — Judgment-debtor, if can complain of 
irregularity. 

Where the valuations placed on the property 
by the decree-holder and by the High Court in 
an earlier proceeding are entered in the sale 
proclamation by agreement of both parties, it is 
not open to the judgment-debtor to contend sub¬ 
sequently that the entries regarding valuation in 
the sale proclamation constitute a substantial ir¬ 
regularity in the proceedings for sale. (Row¬ 
land and Chatter ji, JJ.) Bazia Begum v. Kri- 
shundeo Narain Mahtha. 6 B.R. 177—185 
I.C. 404=12 R.P. 367=21 Pat.L.T. 541 = A.I.R. 

1940 Pat. 286. 

_O. 21, R. 66 (Patna), Proviso —Scope— 

If repealed by Bihar Money Lenders’ Act, S. 16 
—Repugnancy—Latter section—If void on ground 

of repugnancy to O. 21, R. 66. See Bihar Mone\- 
Lenders’ Act, S. 16. 19 Pat.L.T. 760. 


_O. 21, R. 66 (2)— Scope—Mortgage de- 

> cc _ Sale proclamation—Notice to judgment- 

cbtor— Omission to raise objection—Subsequent 
bjection that properties not comprised in mort- 
uqe are included — Sustainability. 

Where the sale proclamation in respect ot pro- 
jedings in execution of a mortgage decree arc 
■ttled in the presence of and after notice to the 
idgment-debtor who and his attorney are fu y 
ignisant of all that is taking place, and who 
low the sale to proceed as proclaimed without 
lising any objection, the judgment-debtor is 
-ecluded from afterwards impcaching the sale 
i the ground tlipt the mortgagee has caused to 
: sold in execution properties which were not 
unprised in the mortgage and which con'd not 

erefore be lawfully Sold. ( Derbyshire, C.J. 
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and Costello, J.) Sarada Churn v. Prativa 
Sundari. 40 C.W.N. 428. 

-O. 21, R. 66 (2)— Scope — Non-compliance 

with — Effect—Material irregularity—Failure of 
judgment-debtor to appear on previous occasions 
—If ground for non-issue of notice. v 

The fact that the judgment-debtor has not ap¬ 
peared at any previous stage of the proceedings 
does not absolve the Court from complying with 
O. 21, R. 66 (2), which requires a notice to be 
sent to the judgment-debtor. Omission to give 
such notice is a material irregularity. (Green¬ 
field, E.C.) Khaja Abdul Gafur Khan v. 
Chotekhan. 20 N.L.J. 283. 

-O. 21, R. 66 ( 2 ) —Specification of parti¬ 
culars—Sale of mining rights. 

At an execution sale, the mining rights which 
the judgment-debtor had under a certain docu¬ 
ment of lease were sold. In the sale proclama¬ 
tion, the boundaries of the area covered by the 
document were indicated but not its extent. Fur¬ 
ther no indication was given of the nature of the 
coal deposits. There was also no extract of the 
document of lease. As regards valuation of the 
property, there were contradictory statements. 

Held, that the sale proclamation did not com¬ 
ply with the terms of O. 21, R. 66 (2), C. P. 
Code. (Derbyshire, C.J. and Mukherjca, J.) 
Kangal Chandra Mondal v. Bejoy Chand 
Mahtab. 42 C.W.N. 661. 

-O. 21, R. 66 (2) —“Time of sale ”— Mean¬ 
ing of — Bidding—When to commence. 

The time of sale which is required to be set out 
under O. 21, R. 66 (2), C. P. Code, means the 
time at which the sale would begin. Bidding 
ought not therefore to start until the advertised 
time arrives. (Norman.) Gajji Das v. Suraj- 
mal. 1936 A.M.L.J. 13. 

-O. 21, R. 66 (2), Proviso (N.W.F.P.) 

and R. 90— Decree-holder and judgment-debtor 
giving separate estimate of value of property — 
Failure to give both estimates in proclamation — 
Material irregularity. 

Proviso to O. 21, R. 66 (2) does not condone 
the failure of the execution Judge to mention the 
correct estimate of the value of property pro¬ 
posed to be auctioned. When the decree-holder 
and judgment-debtor give their respective esti¬ 
mates of the value at two different figures, fai¬ 
lure to give both the estimates in the proclama¬ 
tion is serious omission likely to influence the 
minds of those who propose to buy the property 
and therefore amounts to material irregularity 
referred in O. 21, R. 90. (Mir Ahmad, J.) 
Bundh elk hand Cycle & Motor Agency v. Peo~ 
elk’s Bank of Northern India, Ltd. 181 I.C- 
542=11 R. Pesh. 70=A.I.R. 1939 Pesh. 9. 

-O. 21 , R. 66 ( 2 ) (c )—Sale proclamation 

—Arrears of property tax—If to be mentioned 
Sale by Sheriff on High Court Original Side 
Practice—Arrears of municipal rate—If to be de¬ 
ducted out of sale-proceeds. . 

Arrears of rates are, under the Calcutta Muni¬ 
cipal Act, a statutory charge on the property. It 
is, therefore, the duty of the party having the 
carriage of execution proceedings to find out any 
arrears and to mention them in the 
mation under O. 21, R. 66 (2) (c),. C. P. Code. 
In sales by the Sheriff on the Original Side of 
the High Court, the arrears of taxes due to the 
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Municipality should be set out in the proclamation 
and deducted by the Sheriff out of the sale pro¬ 
ceeds realised in execution. (McNair, J.) 

Shushamabala Dasee v. Poorna Chandra De. 

63 Cal. 621. 

- O. 21, Rr. 66 (3) and 90 —Failure to 

present application—Material irregularity. 

Order 21, R. 66 (3) makes it mandatory that an 
application by the decree-holder under R. 66 
should be giyen, as it gives advantage to the Court 
of enabling it to obtain all necessary information 
required for drawing up a proclamation of sale. 
Therefore failure of the decree-holder to present 
an application under O. 21, R. 66 (3) is a material 
irregularity contemplated by O. 21, R. 90. (Mir 
Ahmad, J.) Bundhelkhand Cycle & Motor 
Agency v. People's Bank of Northern India, 
Ltd. 181 I.C. 542=11 R. Pesh. 70=A.I.R. 1939 
Pesh. 9. 

-:— O. 21, R. 69 —Adjournment of sale — Non¬ 
intimation of date or hour of adjourned sale — 
Effect on sale—Liability to be set aside. 

Where a sale is adjourned without stating in the 
order of adjournment the hour of the adjourned 
sale, there is no proper adjournment of the sale 
as contemplated by law, i.e., as provided by O. 21 , 
R. 69, C. P. Code. The omission to state the 
hour is a serious irregularity and when it results 
in loss to the judgment-debtor, the sale should be 
set aside and a fresh sale held. (Ragavendra 
Rao. H. M.) Dharyadhar v. Yeshwant. 19 

N. L.J. 103. 

-O. 21, R. 69— Adjournment of sale — Spe¬ 
cification of hour and date — Failure—Material 
irregularity. 

The omission to specify the hour as well as the 
date to which the sale is adjourned while being 
undoubtedly an irregularity, may sometimes not 
be and sometimes be a material irregularity. 

Held, on the facts that the failure to mention 
the hour was a material irregularity. ( Burn and 
Lakshmana Rao, JJ.) Tirugnanavalli Ammal 
v. Venugopala Pillai. 1937 M.W.N. 1223 (1). 

-- O. 21, R. 69 — Non-compliance zvith — Sale, 

if nullity. 

The failure to comply with the provisions of 

O. 21, R. 69, C. P. Code, would not alone render 
a Court sale a nullity, but it would be necessary 
for a person who is aggrieved to treat such non- 
compliance as a material irregularity which he 
must urge in a properly constituted application 
under O. 21, R. 90, C. P. Code. If, therefore, 
the judgment-debtors themselves take no steps to 
have the sale set aside on the ground of non- 
compliance with O. 21, R. 69, it is not open to the 
Court to treat the sale as a mere nullity. ( Edg- 
lev /) Togendka Nath Bhattacharya v. 
Sheik Nabi New a j. 17 8 I.C. 842=1 1 R.C. 417 
=67 C.L.J. 96 =A.I.R. 1938 Cal. 699 
_Q 21 R 69 —Order of Court directing 

property 'to be sold at monthly sale commencing 
from 5th August-Sale held by Nazir on 12th 
after postponing it from day to day—Validity. 

The executing Court ordered the sale of a cer¬ 
tain property to be held in the course of the 
monthly Lies to commence on the 5th August at 

basr s 00n The d Nazir'postponed’’the'saje‘on theTh 
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of time 11 th was a Sunday and the property 
was sold on the 12 th. propcrtj 

Held that assuming that the postponement of 
the sale on the 5th and 6 th August by the Nazir 
was in excess of his powers, the sale was not 
taken out of the monthly sales by his act; that the 

fn e thI CM ° n the r I2t , h mi,st be taken to be a sale 
m the course of the monthly sales and was 

therefore vahd ( Mitter and Khundkar, JJ j 

Rangpur Loan Office, Ltd. v Tarit Rhttsa’w 

^ T P-R- 0939) 1 Cal. 530=70 Clfj™ 
186 I.C. 174=12 R.C. 447=43 C.WN 539 — 
A.I.R. ^1939 Cal. 369. ’ 

7P* j 1, -R- , 6 ?— Scope—Sale advertised for 
particular day and included in sale list for the day 

7av Tf'V ft mSlCd , ‘ hat day and canned neit 

MeVlfT 10 he Set as 'de “Adjournment” 

4 C 1 S f Q e J n ex , ecution °. f a decree was fixed for 
rw 1 a 3 "' , was lnc luded in the sale list for 

, hat d l y - m As . the sa ' es could not be finished that 
. ’ **? e N . azir .»n charge continued them on the 

following day in accordance with the procedure 
prescribed by the General Rules and Circular 

act der n °fi u atI J a High Court ' T1,e sa,e was 
actuaHy finished the next day. The judgment- 

^ro mrl a t? P l' e > ‘° haV£ the SaIe Set aside ° n th e 

ao° r j WaS in cont ravention of O. 21 R 

!?V • de > having been held on a date not 

the f sa ^ e Proclamation and without an 

Hrhf m er f ]°[ the ^ 0ur tadjourning the sale. 

• * j j tbat , as the sale commenced on the 
appointed day; though continued on the follow¬ 
ing day, there was no adjournment within the 

O 2 T n R °L°a\a 1 ' , R - f* C P - Code ’ ( 2 ) that 

u * K * 69 dld not refer to a case where sales 
on the same sale list held in accordance with 
the rules of the Court continued beyond the first 
day, and (3) the sale could not, therefore, be set 
aside. (Agarwala and Madan, JJ.) Rajendra 
Rarain Bhunj Deo v. Debi Choudhury. 18 
Pat.L.T. 326=1937 P.W.N. 337=16 Pat. 408= 

SrVlte 3 BR ^ 63,=1 ° E ' p ' 5, = AIE 

O. 21, R. 69 (2) (as amended in Nagpur) 

7~ij°lf C t° rs sa ^ e — C°H ector accepting bid at sale 
held by Tahsildar beyond seven days—Legality 

In a Collector’s sale, it is the Collector who has 
to accept the bid though it may be the Tahsildar 
who holds the sale. The period of seven days in 
U. zi, K. 69 ( 2 ), C. P. Code, has been extended to 
15 days in Nagpur, and the fact that the Collector 
accepts the bid beyond 7 days of the sale does 
not make such acceptance illegal as beyond time 
and does not render a fresh proclamation of sale 
necessary. An order of acceptance within 15 days 
is in time. ( Greenfield, F.C.) Ramchandra v. 
Arjun. 1938 N.L.J. 10. 

— O. 21, R. 69 (2)— Scope and effect — If 
subject to R.' 10 of the Central Provinces Reve¬ 
nue Book Circidar — Collector’s sale—Sale when 
complete — Acceptance of bid by Collector — If 
essential. 

The provisions of O. 21, R. 69 (2) of the C. P. 
Code are modified in the Central Provinces by 
R. 10 of the rules in the Revenue Book Circular, 
Vol. 2-III, framed by the Local Government; R. 

10 (2y of the said rules makes it clear that the 
final bid is not accepted and the purchaser is there¬ 
fore not declared until the proceedings are ad- 
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journed to, and the bid approved by the Collec¬ 
tor. T ill the Collector accepts the bid, it is only 
an offer. (G. P. Burton, R.M.) Vinayak Rao 
v. Pannalal. 20 N.L.J. 80. 

- O. 21, R. 69 (2) — Waiver of necessity of 

fresh proclamation—Effect of—Objections to at¬ 
tachment—If waived. 

The waiver of the necessity for a fresh procla¬ 
mation necessarily implies a waiver of objection 
to any defect appearing on the face of the sale 
proclamation. But the waiver of any necessity 
for a fresh sale proclamation would not imply a' 
waiver of the right to object to any irregularities 
in the attachment. ( Lord Thankerton.) Shyam 
Sunder Singh v. Kaluram Agarwala. 32 S.L. 
R. 879=5 C.L.T. 1 = 176 I.C. 2=42 C.W.N. 1041 
= 19 Pat.L.T. 561=48 L.W. 199=1938 M.W.N. 
814=1938 O.L.R. 344=1938 A.W.R. (P.C.) 186 
= 68 C.L.J. 145=1938 O.W.N. 883=11 R.P.C. 
58=1938 A.L.R. 672=4 B.R. 815=1938 O.A. 
780=1938 P.W.N. 612=A.I.R. 1938 P.C. 230 = 
(1939) 1 M.L.J. 147 (P.C.). 

-- O. 21, Rr. 71 and 84 — Applicability — 

" Re-sale”—Failure of decree-holder purchaser to 
pay 25 per cent.—Fresh sale after fresh proclama¬ 
tion—Deficiency in price—Liability of decree- 
holder to make good. 

The liability of a defaulting purchaser under 
O. 21, R. 71, C. P. Code, is not dependent upon 
re-sale of the property strictly according to R. 84. 
There is nothing in R. 71 itself which makes it a 
condition precedent that the re-sale should take 
place forthwith. The fact that the re-sale takes 
place not forthwith but after a fresh proclama¬ 
tion does not relieve the purchaser of his liability 
under R. 71. Where, therefore, a decree-holder 
purchases the property and fails to pay the 25 per 
cent, of the sale price, and a fresh sale is held 
after the issue of a fresh proclamation, the second 
sale is a “re-sale” within the meaning of R. 84 of 
O. 21, C. P. Code, and if it results in any defi¬ 
ciency, the decree-holder is liable under R. 71 to 
make good that deficiency. ( Niamatullah , J.) 
Prag Das v. Bf.ni Prasad. 1937 A.W.R. 426= 
1937 A.L.J. 495 = 171 I.C. 75=1937 A.L.R. 797 
= 10 R.A. 225=A.I.R. 1937 All. 556. 

—--O* 21, R. 71— ' Decree-holder*—Meaning 

of. 

The decree-holder who can recover the defici¬ 
ency in price resulting on re-sale bv reason of 
the purchaser’s default under O. 21, R. 71 is not 
an; decree-holder of the judgment-debtor or any 
decree-holder who is entitled to share rateably 
under S. 73, but the decree-holder who brings 
the property to sale. 49 M. 570, Foil. (King, 
C.J. and Nanavutty, J.) Mahomed Salamatul- 
lah v. Murlidhar. 163 I.C. 175 (2)=8 R.O. 
416=1936 O.W.N. 559=A.I.R. 1936 Oudh 277. 

O. 21, Rr. 71 and 84— Deficiency — Re-sale 
held not forthzvith but after long time—Default¬ 
ing purchaser is not liable for deficiency on re-sale. 

The defaulting purchaser is answerable for the 
loss on the re-sale, only if the re-sale takes place 
forthwith. The first sale had taken place on 
certain date when the auction-purchaser defaulted. 
The decree-holder instead of having the re-sale 
conducted properly and openly the same day, or 
on the following day, or as soon thereafter as 
was reasonably possible, caused a farcical re-sale 
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to be held in collusion with the auctioneer and 
purchased the property himself for a ridiculously 
small sum. The inquiry into the propriety of this 
sale continued for 17 months, and eventually the 
sale in favour of the decree-holder was set aside. 

Held, that the subsequent sale conducted after 
long delay could not be said to be a sale held 
‘forthwith’ within the meaning of R. 84 of O. 21, 
C. P. Code, and therefore the defaulting pur¬ 
chaser was not liable to make good the deficiency. 
(Tek Chand, J.) Ram Saran Das v. Kesho 
Nath. 176 I.C. 302=11 R.L. 195=A.I.R. 1937 
Lah. 924. 

O. 21, Rr. 71, 86 and 87 —Scope — De¬ 
fault of purchaser in paying balance of sale price 
I —Re-sale—Application for—When to be made— 
Delay caused in re-sale—Deficit sale price—Lia¬ 
bility of purchase—If affected—Right of decree- 
holder to order against defaulting purchaser — 
I Limitation Act, Art. 181. 

Where there has to be a re-sale as the result 
of the default of the decree-holder under O. 21, 
R. 86, C. P. Code, the decree-holder has to apply 
for a re-sale, which under O. 21, R. 87, C. P. Code, 
has to be made after the issue of a fresh procla¬ 
mation. The Code contains no provision as to 
when the application for a re-sale shall be made; 
the decree-holder is therefore entitled to make 
the application at any time within three years as 
Art. 181 of the Limitation Act applies to such an 
application. If there is a deficiency in the re¬ 
sale, the auction purchaser is responsible for the 
deficit under R. 71 of O. 21. Under O. 21, R. 71, 
the liability of the defaulting pruchaser is un¬ 
qualified and hence it cannot be said that the de¬ 
cree-holder is bound to apply for re-sale within 
a re-assurable time of the default in payment of 
the balance of price under R. 85. In any case, 
where a decree-holder takes prompt steps for the 
securing of an order of re-sale, but the re-sale 
docs not take place earl}' because of erroneous 
orders passed by the Court, not in a judicial capa¬ 
city, but in pursuance of a wrong administrative 
practice, e.g., striking off an application for sta¬ 
tistical reasons, the decree-holder cannot be held 
responsible for the delay in re-sale, so as to dis¬ 
entitle him to an order calling upon the default¬ 
ing purchaser to pay the deficit. (Leach, C.J. and 
Krishnaszvami Aiyangar, J.) Sivasubramanian 
Chetttar v. Murugesa Mudaliar. 1940 M.W. 
N. 345=51 L.W. 739=A.I.R. 1940 Mad. 566= 
(1940) 1 M.L.J. 537. 

-O. 21, Rr. 72 and 84— Decree-holder 

auction-purchaser—Right to set-off decretal 
amoun t. 

A decree-holder auction-purchaser should be 
allowed to set-off the decretal amount against the 
purchase-money. (Bhidc, J.) Mohammad Amir 
Mohammad Shafi v. Rabib-Ud-Din. 40 P.L. 
R. 544 (1). 

-.— O. 21, R. 72—Execution transferred to 

Collector—Leave to bid—Jurisdiction to grant— 
Court or Collector. See C. P. Code, Ss. 68, 70 
and O. 21, R. 72. 38 Bom.L.R. 276. 

-- O. 21, R. 72—InteresL-Decrce awarding 

interest until date of realisation—Decree-holder 
granted permission to bid and set-off—“Date of 
realisation”—Meaning of—Right to interest after 
date of sale. See Decree — Construction. (1939) 
1 M.L.J. 466. 
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--O. 21, Rr. 72, 84 ( 2 ) and 92—■Permis¬ 
sion granted to decree-holder to hid and set-off— 
If dispenses with deposit of 25 per cent.—Order 
setting aside sale — Appeal. 

In execution of a decree the equity of redemp¬ 
tion of the property was ordered to be sold. The 
'decree-holder presented an application in the exe¬ 
cuting Court under O. 21, R. 72 asking for per¬ 
mission to bid at the auction. In this applica¬ 
tion, it was stated by the decree-holder that, if he 
was allowed to bid, the purchase price would be 
•set-off against the amount due under the decree. 
This application was granted. The equity of re¬ 
demption was purchased by the decree-holder but 
as he failed to deposit 25 per cent, of the purchase 
price, the Court ordered that a fresh auction of 
the equity of redemption should take place. 

Held, that in setting aside the sale, the execut¬ 
ing Court had acted under O. 21, R. 92. An ap¬ 
peal lay against such an order under O. 43, R. 1 
(/). The decree-holder even though he purchas¬ 
ed the equity of redemption of the property in 
dispute, must also be regarded as a party to the 
proceedings under S. 47, C. P. Code, and the order 
-was consequently subject to appeal. 

Held, further, that when permission was ac¬ 
corded under O. 21, R. 72, to decree-holder to bid 
for and set-off the purchase price, such permis- 
impliedly dispensed with the deposit of the 

or -\f T-Tpnrp tin C *nnrt wac tint 


J.) IVANSHI U. j 

R. 286=A.I.R. 1939 Lah. 46. 

Reversed in A.I.R. 1939 Lah. 210. 

—O. 21, R. 72 —Right of set-off—When 
to be allowed—Attachment of same property under 
decree of another Court effected prior to attach¬ 
ment under decree under execution—When a bar. 

See C.P. Code, Ss. 63, 73 and O. 21, R. 72. A. I. 

R. 1937 Cal. 55. , , 

--O. 21, Rr. 72 and 90 — Scope—Attach¬ 
ment in execution of one decree—Subsequent de¬ 
cree against same judgment-debtor and attach¬ 
ment of same property—Sale under later decree— 
Decree-holder allowed to set-off — Effect — Mate¬ 
rial irregularity. . 

When a property has been attached ui execu¬ 
tion of a decree and subsequently it is attached 
and sold in execution of a later decree against 
the same judgment-debtor, the later decree-holder 
should not be allowed to set-off his purchase 
money against the decree debt due to him, be¬ 
cause there is another decree-holder who, by 
Teason of his having attached the property is en¬ 
titled to rateable distribution. The executing 
■Court in such a case should order the purchas- 
decree-holder to pay the purchase price into 
rt and distribute it rateably among the decree- 
holders. If It allows a set-off, it amounts to 
material irregularity and the sale is liable to be set 
Side inder-a 21, R. 90 C.P. Code. ( Varma and 

Rowland, //.) Durga , P , RAS *2 W 

DEB Lal Singhania 166 I.c. 873 9 R.P. 348 

— 1936 P.W.N. 785—3 B.R. 229 17 Pat. 
t 'rr% y—^ I.R. 1937 Pst. 50. 

r\ oi T? 72 Yl )—Conditions as to leave 

TSbid—Violation of-Effect. 

. Where a decree-holder was given leave to bid 
on condition that he does not bid for any amount 

Q.. D .—105 


mg 
Court 


C. P. CODE (1908), O. 21, R. 84. 

J. ess . tb * n l he upset price ' actualI y as a matter of 
tact bids for a much smaller amount and the bid 

is accepted, the sale cannot be allowed to stand 

1 d ° s ° wouId be t0 deprive R. 72 (1) of its 
value. The conditions cannot be disregarded 

( Roughton, F.C.) Mst. Sawanabai v. Krish¬ 
na ji. 1938 N.L.J. 180. 

T 7 21, R 72 (2)—Decree-holder pur- 

chasing—Rjghts of other decree-holders lor ratea- 

1937 Nag U 383. CP ‘ CoDE ’ s - 73. A.I.R. 

7 £ r • **2-92 —Execution sale — Set¬ 

ting aside of—Power of Court. 

A sale in execution can only be set aside if the 
ground mentioned in R. 89, 90 or R. 91 of O. 21, 

be established as the case may be 
If no such application is made, the Court has no 
option but to confirm the sale. If any such ap¬ 
plication is made and the ground mentioned in 
those rules be not established, the onus being on 
him who applies for reversal of the sale, the 
ourt has no °P t, ^ n but to confirm the sale under 
O. 21 R. 92. ( R.C. Mitter and Sen, JJ.) Ne- 

mi C C A 22 fi-h p f r ICIAL c TR A us ™ 0F 
798 1 226 '~ 11 R C - 505=A.I.R. 1938 Cal. 

7 P* , 2 *> P- 83 —Order refusing postpone¬ 
ment of sale—Appeal. F 

R j from a decision under O. 21, 

k. L.R. Code, refusing to postpone the sale 
of the property. (Almond, A .J .C.) Aitar Singh 
Mohammad Akbar Khan. 169 I C 315- 
10 R. Pesh. 1=A.I.R : 1937 Pesh. 64. 

r v 21 j R * . 84 T" 5 * rf on behalf of temple 

° de f?. stt 25 P er cent.—Deficit on re¬ 
sale—Nature of liability. 

Where a bid is made on behalf of a temple 
which not being a juristic person cannot either 
sue or be sued, and a default is made in the pav- 
ment of the 25 per cent, and a resale is held, the 

in respect of the deficit is not that of 
the bidder personally, but only as a representative 

of the. temple and hence is recoverable out of 
the temple funds. (Stone, C.J. and Bose, J.) 
Lokman Chhabilal Jain v. Motilal Tulsiram. 

186 I.C. 872=12 R.N. 261 = 1939 N L T 504 
—A.I.R. 1939 Nag. 269. J ‘ 504 

7 r°* 2 L P* 84 —Failure to deposit — Irre¬ 
gularity. . 

The omission to pay 25 per cent, of the sale 
money amounts only to an irregularity and a sale 
can be set aside on this ground only if it is prov- 
ed that substantial injury has been caused by it. 
(Almond, I.C. and Mir Ahmad, I.) Boota Mal 
Cha randas v . Nand Ram Santo Mal. 176 I.C. 
609—ilR. Pesh. 15=A.I.R. 1938 Pesh. 36. 

., P* 2 ^» P* 84 and S. 47 —Order setting 
aside sale—Appeal. 

Where on account of the failure of the auc¬ 
tion-purchaser in execution to deposit 25 per cent, 
of the purchase-money, the Court orders a fresh 
auction to be held under O. 21, R. 84, no appeal 
lies from such order. It makes no difference 
whether the auction-purchaser is an outsider cr 
the decree-holder himself, because the fact that 
the decreerholder himself is the auction-purchaser 
does not bring the case within the purview • of 
S. 47 as the auction-purchaser is. not a party to 
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the '*’t nor can it be said that the order setting 
asid.; die sale and ordering re-sale is one which 
relates to execution, discharge or satisfaction of the 
decree. A.I.R. 1939 Lah. 46, Reserved.* (Addi¬ 
son and Ram Lall, JJ.) Mrs. J. Peliti v. Kan- 
s 111 Gopal. 186 I.C. 152=12 R. L. 369=41 P. 
L.R. 568=A. I. R. 1939 Lah. 210. 

-O. 21, Rr. 84 and 72— Re-salc—Duty of 

decree-holder purchaser to deposit 25 per cent. — 
Omission by him to deposit — Sale, if complete. 

In N.-W.F. Province, no permission is, of 
course necessary for the decree-holder to bid at 
an auction in view of O. 21, R. 72, C.P. Code, 
as applicable to that province. It cannot be in¬ 
ferred, however, from this that the Court has 
under R. 84 (2) impliedly dispensed with the 
requirement of that rule which requires a deposit 
of 25 per cent, of the bid which is accepted. The 
sale in his favour is not completed until such de¬ 
posit is made, for if such a deposit is not made, 
it is the duty of the officer conducting the sale to 
put the property up to auction again imincd-. Jdy. 
His action in doing so is not really a re-sale of 
the property but a continuation of the previous 
auction. ( Almond , A.J.C.) Taj Mohammad 

Khan v. Karam Chanu. 165 I.C. 554=9 R. 
Pesh. 49. 

-O. 21, R. 84—“Re-sale”—Meaning of 

Decree-holder purchaser—Failure to deposit 25 per 
cent.—Fresh sale after fresh proclamation—If 
“re-sale”. See C.P. Code, O. 21, R. 71 and 
84. 1937 A.W.R. 426. 

-O. 21, Rr. 84 and 71 —Sale when com¬ 
plete—Deposit when to be made — ‘Forthwith,* 
meaning of—Resale if can be held on same day. 

An auction sale is complete when the final bid 
is accepted by the Sale Amin who conducts it, 
and to make it binding on the parties, it is not 
necessary to obtain the permission of the Court 
ordering the sale. The deposit of 25 per cent, 
has to be paid to the person conducting the sale, 
‘immediately’ after a person is declared to be the 
purchaser. If it is not so paid the property shall 
‘forthwith’ be re-sold. That word in R. 84 gov¬ 
erns the time at which the re-sale is to be held 
and an officer is justified in holding a re-sale the 
same day and is not bound to wait for the pay¬ 
ment of 25 per cent. If there is any deficiency 
by reason of the purchaser’s default it can be 
recovered from him. (Stone, C.J. and Rose, J.) 
Lokman Chhabilal Jain v. Motilai. Tulsikam. 
186 I.C. 872=12 R.N. 261 = 1939 N.L. j. 504 
t=A.I.R. 1939 Nag. 269. 

-O. 21, R. 85— Applicability—Withdrawal 

of deposit on sale being set aside. 

O. 21, R. 85, C.P. Code, has no application to 
a case where the purchaser had duly deposited 
the price but had withdrawn it on the sale be¬ 
ing set aside. (Stone, C.J. and Bose, J.) Tara- 
chand v. Kalu. 1938 N.L.J. 207. 

—-O. 21, Rr. 85 and 86—A pplicability — Col¬ 

lector *s sale — Non-payment of balance within < time 
— Effect. 

In Collector’s sales, the non-payment of three- 
fourths of the sale price within the time limited 
by O. 21, R. 85, C.P. Code, is a mere irregu¬ 
larity and does not automatically involve the 
holding of a sale afresh. (G.P. Burton, R.M.) 
Vinayax Rao v. Pannalal. 20 N.L.J. 80. 


DIGEST, 1936—1940 
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“■ 79.; ^ r * ^6 and 90— Failure to 

deposit /5 per cent, of purchase-money within 
fortnight—Duty of Court. 

1 Tllc 1 publishing ’ of the sale has reference to 
all proceedings that take place till the sale is 
actually held. Any proceedings that take place 
after the deposit of 25 per cent, of the purchase- 
money has been made cannot be regarded as fall¬ 
ing within the meaning of the words ‘publishing~ 
ior ‘conducting the sale’. The failure to deposit 
75 per cent, of the sale price within a fort¬ 
night as required by O. 21, R. 85, C.P. Code, 
does not- therefore amount to a material irregu¬ 
larity in publishing or conducting a sale within 
the meaning of O. 21, R. 90. When default is 
made by the auction-purdhaser in paying into 
Court full amount of the purchase-money within 
; the time allowed by O. 21, R. 85 the Court has 
no jurisdiction to extend the time but must order 
a re-sale under R. 86 . The only discretion given 
by R. 86 is in the matter of forfeiture of the 
deposit of 25 per cent, made by the auction-pur¬ 
chaser, and not in the matter of re-sale. (Tek 
Chand and Abdul Rashid, JJ.) A. R. Davar v. 
Jhinda Ram. I.L.R. (1938) Lah. 97=40 P.L. 
R. 509 and 1004=181 I.C. 124=11 R.L. 769= 
A.I.R. 1938 Lah. 198. 

—-O. 21 (Mad. H.C.), Rr. 85 and 86— 

Failure to deposit stamp for sale certificate—For¬ 
feiture of whole deposit—If justified. 

Where default is committed in respect of the 
cost of the general stamp to be affix¬ 
ed to the sale certificate only the initial deposit 
of 25 per cent, can in any case be forfeited. The 
whole amount cannot be forfeited. (Stodirt, J.) 
Pon NAM BALA Mudali, In re. 48 L.W 416= 17a 

I. C. 96=1938 M.W.N. 864=11 R.M. 403 
(2)=A.I.R. 1938 Mad. 905=(1938) 2 M.L. 

J. 529. 

-O. 21, R. 86— Applicability — Decree-hold - 

er purchaser—Leave obtained for bidding but not 
for set-o)J—Deposit of balance beyojid time — 
Effect—Order forfeiting whole amount—Propriety 
—Proper order. 

In execution of a decree certain property of 
the judgment-debtor was sold. Before such sale 
the decree-holder had applied for leave to bid at 
the auction sale and the leave was granted. He 
however had omitted to apply under O. 21, R. 72, 
C.P. Code, to set off. The property was pur¬ 
chased by the decree-holder who deposited 25 
per cent, of the purchase money but the balance 
was paid by him one day late. The Court with¬ 
out considering the question that the delay might 
be due to the bona fide mistake about the date of 
the payment or the question of possible prejudice 
which could have been caused to the judgment- 
debtor by the delay of one day, ordered that the 
whole amount deposited be forfeited and property 
re-sold. 

Held, that the order forfeiting the whole amount 
was without jurisdiction and even though the 
Court had jurisdiction to forfeit 25 per cent, 
deposit, under the circumstances it was a suffi¬ 
cient punishment to the purchaser decree-holder 
for his mistake to hold him liable only for the 
costs of the re-sale of the property under O. 21 , 
R. 86 , C.P. Code. (Rup chand Bilaram, J.C. 
and Lobo, A.J.C.) Lahrumal Sabanmal v. 
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Taromal Siroomal. 172 I.C. 575=10 R.S. 169 
=A.I.R. 1937 Sind 311. 

-O. 21, Rr. 86 and 87—Re-sale under— 

Application for—Limitation—Duty of decree- 
holder—Limitation Act, Art. 181. Sec C.P. 
Code, O. 21, Rr. 71, 86 and 87. (1940) 1 M.L. 
J. 537. 

-O. 21, R. 86— Scope — Re-sale—Default in 

payment of balance of sale price—Duty of Court. 

O. 21, R. 86 , C.P. Code, makes it obligatory 
on the Court to re-sell the property in case de¬ 
fault is made in payment of the balance of the 
purchase money as required by O. 21, R. 85. 
The discretion vested in the Court is only as re¬ 
gards the forfeiture of the deposit. (Venkata- 
ramana Rao, J.) Monni Aidruz v. Saff-ani Mira 
Mohideen. 179 I.C. 320 (1)=11 R.M. 574= 

1938 M.W.N. 1031=48 L.W. 659=A.I.R. 

1939 Mad. 57=(1938) 2 M.L.J. 833. 

-O. 21, R. 88— Object of — Pozcers of exe¬ 
cuting Court acting under. 

O. 21, R. 88 is intended to safeguard the rights 
of the co-sharers in undivided immovable pro¬ 
perty. The executing Court is to act judicially 
and not arbitrarily and particularly when the law 
gives a co-sharer a right of pre-emption, it is 
necessary for the Court to interpret the rule in 
such a manner as will protect that right and not 
in a manner as will have the effect of depriving co¬ 
sharers of their right. ( Puranik, J.) Mtjnnalal 
v. Gopilal. 1940 N.L.J. 453=A.I.R. 1940 
Nag. 337. 

-O. 21, R. 89— Applicability—Agreement 

between decree-holder purchasers and juagment- 
debtor on date of sale—Part payment of decree 
amount—Time fixed for payment of balance- 
joint application to Court praying that on payment 
by fixed date sale to be set aside and in default 
sale be confirmed—Effect — Time'*—If of essence of 
contract — Non-payment on fixed date — Efjcct — 
Order confirming sale — Appeal—Revision —O. 43, 
R. 1 (j)— S. 115— Contract Act, S. 55. 

A property was sold in execution of a decree 
on 13 — 9—1935 and was purchased by the decree- 
holder himself. On the same day both the par¬ 
ties filed a petition in Court to the effect that 
the judgment-debtor .had paid Rs. 500 to the de¬ 
cree-holder purchaser towards satisfaction of the 
decree and that it was agreed between them on 
navment of the balance of the decretal amount 

wit™interest, etc., by 10—11—1935. the sale 

would be set aside, the decree-holder auction-pur¬ 
chaser foregoing his 5 per cent, compensation, but 
that in default of such payment by the date fixed, 
the sale would be confirmed. The Court was 
closed on 10 — 11 — 1 ^ 35 , and reopened on 

13 _ii_ 1935 but it was not until 20—11—1935, 

that the requisite amount was actually deposited 
in Court, though the chalan was apphed .or on 

14 _11 1035 and was issued on the lath, the 

decree-hohder Applied on 20—11—1935 for confir- 
.. ignoring the deposit, and the 

^"confirmed 3 the ,g sale. V judgment-debtor 

aP H 3 W d (lfthat though the parties agreed to sub¬ 
side an agreed procedure for the procedure 

prescribed by law, it was nevertheless m essence, 

on the 


C. P. CODE (1908), O. 21, R. 89. 

date of sale might be treated as an application- 
under R. 89 of O. 21, C.P. Code, and the order 
confirming the sale was therefore appealable under 
O. 43, R. 1 (;') ; even if there be no appeal, the 
High Court could interfere in revision if the order 
were shown to be wrong, as a question of juris¬ 
diction was involved; ( 2 ) that the contract be¬ 
tween the parties clearly showed that time was of 
the essence of the contract, and that cn the ex¬ 
piry of 10—11—1935, the sale automatically be¬ 
came confirmed, no order of the Court being neces¬ 
sary for the purpose and there was nothing left 
which could be set aside after that date. ( Court - 
ney-Terrel, C.J., Khaja Mahommad Nocr, James 
Dhavle and Varma, JJ .) Bhatwat Narain Singh 
v. Srinivas. 16 Pat. 202=1937 P.W.N. 13= 
169 I.C. 483=10 R.P. 16=3 B.R. 579=17 
Pat.L.T. 940=A.I.R. 1937 Pat. 113 (F.B.). 

— - O. 21, R. 89 — Applicability—Execution 

sale tinder Revenue Court decree. 

O. 21, R. 89, C.P. Code, does apply to execu¬ 
tions of Revenue Court decrees. (Marsh, S.M.) 
Panchi Devi v. Zalim Singh. 1939 R.D. 204 
(1)=1939 A.W.R. (B.R.) 202. 

- — O. 21, R. 89 — Applicability—Sales by 

Registrar on original side of High Coourt. 

Whether or not the provisions of O. 21, R. 89, 
C.P. Code, do in terms apply to sales by the Re- 
! gistrar on the original side of the High Court, 
the principles laid down in that rule have always 
been observed in dealing with applications to set 
aside such sales. (McNair, J.) National Insu¬ 
rance Co., Ltd. v. Ezekiel Aaron David. I.L. 
R. (1937) 2 Cal. 606=41 C.W.N. 998. 

- --O. 21, R. 89 —Application under—Cash 

deposit in Court for payment to decree-holder —• 
If necessary—Arrangement between decree-hold¬ 
er and judgment-debtor for adjustment of claim 
— Sufficiency. 

It is unnecessary, in an application under O. 21, 

R. 89, C.P. Code, to insist on a cash deposit 
in Court of the amount specified in the sale pro¬ 
clamation for payment to the decree-holder. If 
an arrangement is entered into between the dec¬ 
ree-holder and the judgment-debtor for adjust¬ 
ment of the claim, the provisions of the rule arc 
substantially complied with, and the sale will 
be set aside. (McNair, J.) National Insurance 
Co., Ltd. v. Ezekiel Aaron David. I.L.R. 
(1937) 2 Cal. 606=41 C.W.N. 998. 


—--O. 21 , R. 89—Application under—Limi¬ 

tation—Starting point—Sale by Qurq Amin—-Ac¬ 
ceptance by Court oni later date. See Limita¬ 
tion Act, Art. 1'66— ‘Date of Sale'. 1940 O. 
W.N. 381. 

0. 21, R. 89— Application to set aside 


— - — — j —■ — — ^ jf » »w ' — — — — 

sale—Form of—Form of tender for deposit of 
sale price and 5 per cent, extra—Signing by Judge 
—Specific prayer for setting aside sale, if neces¬ 


sary. 


Where a person qomes to Court with a tender 
form, for the deposit of the sale price plus a pe¬ 
nalty of 5 per cent, on it and the Judge signs the 
tender and the money is deposited, the tender 
must be deemed to be an application not only to 
deposit but also to have the sale set aside. 
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C. P. CODE (1908), O. 21. R. 89. ( C. P. CODE (1908), O. 21, R. '89. 

Though the form does not use those actual words, ! Deposit not 

It is clearly the intention of the person tendering acce P e by decree-holder If amount received by 

the form to a Court for signature, that the depo- ecrce ~ 10 er • 
sit is being made for that purpose. ( Dcnnet and 
Verma, JJ.) Mahboob Khan v. Majid Hus¬ 
sain. I.L.R. (1939) All. 403=181 I.C. 908= 

11 R. A. 622=1939 A.W.R. (H.C.) 145=1939 
A.L.J. 97=A.I.R. 1939 All. 241. 

-O. 21, R. 89— Compliance—Deposit of 

decree amount and compensation within 30 days 

— Sufficiency — Application to set aside sale not tion allowed by the rule is the amount which 
presented—Effect — Sale—If can be set aside — since the date of the proclamation of sale has been 
Order refusing to set aside sale — Revision. actually received by the decree-holder. {Lobo, J .) 

A sale cannot be set aside under O. 21 , R. 89, Hariram Dipchand v. Raghunath Jetkabai. 
C.P. Code, in the absence of an application pray- 177 I.C. 952=11 R.S. 74=A.I.R. 1938 Sind 
ing to set aside the sale, although the lull decre- 177. 

tal amount has been deposited. The deposit of -O. 21, R. 89— Construction-Payment 

the decretal amount and compensation does not ' under — If to be in cash — Adjustment between 
amount to an application within the meaning of judgment-debtor and decree-holder out of Court 
O. 21, R. 89, nor can an application be implied — Effect of — Court closed on 30 th day or after 
from the fact of the deposit. Where within 30 — Deposit on reopening day — Sufficiency. 
days of the sale the decree amount together with Any payment or adjustment made by the judg- 
the compensation was deposited, but the deposit ment-debtor which satisfies the decree-holder is a 
was not accompanied by an application praying payment within the meaning of R. 89, O. 21, 
the Court to set aside the sale and the executing C.P. Code. Where the decree-holder is paid 
Court confirmed the sale holding that it cou!J not most of the amount due to him by the judgment- 
be set aside in the absence of an appli- debtor assigning a mortgage in his favour 
cation therefor, and an application by the out of Court, and a small balance due to 

judgment-debtor made after 30 days under him is deposited by the judgment-debtor into 

S. 151 and O. 21, R. 89, C.P. Code, for review Court at the time he makes the application to 

of the prior order was dismissed. Court for setting aside the sale, that would be 

Held , that the sale could not be set aside as sufficient compliance with O. 21, R-. 89, C.P. 
there was no application to set aside the sale, and Code. The fact that the deposit is not made 
that the High Court had no power to interfere within 30 days of the sale makes no difference, 
in such a case under S. 115, C.P. Code, {liar- where the deposit cannot be so made on account 
ries, C.J . and Rowland, J .) Bhari Jena v. Gau- of the Court being closed. Where it is made on 
ranga Charan Sahu. 186 I.C. 143=6 B.R. 290 the reopening day, it is in time by virtue of S. 10 
= 12 R.P. 453=5 C.L.T. 27=18 Pat. 210 of the General Clauses Act. 

=A.I.R. 1940 Pat. 87. Krishnaswami Aiyangar, J.—O. 21, R. 89 

cannot be construed as contemplating pay- 

—--O. 21, R. 89 —Conditional deposit — Pali- ment in cash and in cash only. What 

dity — Alternative applications under Rr. 89 and is done by consent of parties as a substi- 
90— Maintainability . tute for the deposit is to be regarded as its equi- 

Neither the judgment-debtor nor a person into- valent in every respect and judged by the same 
rested in the property sold can attach any condi- principles as those applicable to a deposit. By such 
tion to his deposit under O. 21, R. 89 and the consent what i$ not in fact a payment in cash is 

Court cannot accept the deposit subject to any con- turned into a deposit within the meaning of the 

dition or protest. A judgment-debtor made applica- rule to be acted upon by the Court in all respects 
tions under Rr. 90 and 8^T. The prayer under R. 89 as if it were a payment in cash. {Leach, C.J ., 
was in the first place “in the alternative”. It King and Krishnasivami Aiyangar, JJ .) Muthu- 

was to be taken into consideration only if the venkatapathy Reddi v. Kuppu Reddi. 188 I.C. 

first prayer in the application which was the main 557=13 R.M. 24=51 L.W. 527=1940 M.W. 
prayer was not granted, namely, if the sale was N. 379=A.I.R. 1940 Mad. 427=(1940) 1 M. 
not set aside under R. 90. Further, even this L.J. 629 (F.B.). 

alternative prayer was hedged round with condi- —-O. 21, R. 89 — Deposit — Sufficiency — Dc- 

tions. The deposit made was to be retained only crcc-holder purchasing one of properties. 
if the sale was set aside. If the sale was con- Under O. 21, R. 89, C.P. Code, the person 
firmed it was to be refunded. The main prayer who seeks to set aside a sale must deposit the 
under R. 90 was dropped by the judgment-debtor amount of the decree unless the decree-holder may 
subsequently. have received any sum. The decree-ho’der can- 

Hcld, that the application was conditional and not be said to have notionally received a sum equal 
hence not maintainable and the date on which the to the amount for which he (the decree-holder) 
application under R. 90 was dropped must be purchased one of the properties, and a deposit of 
taken to be the date on which the application a sum less that amount would not, therefore, be 
under R. 89 was filed. The application if more sufficient. (JFort, J.) Ado Das v. Bansi Das. 
than thirty days after the date of the sale was 6 B.R. 692=188 I.C. 467=13 R.P. 8. 

accordingly time barred. {Lobo, J.) Hariram -O. 21, R. 89 —Deposit under—Sufficiency 

Dipchand v. Raghunath Jethabhai. 177 I.C. — Test—-Amount vtcntiotied in proclamation of. 
952=11 R.S. 74=A.I.R. 1938 Sind 177. sale. 


R. 89 has to 'be strictly construed and even a 
mistake cannot be availed of as justifying a de¬ 
parture from the requirements of the rule. The 
judgment-debtor cannot be allowed to take credit 
for any amount which he might have deposited in 
Court behind the back and without the consent of 
the judgment-creditor and which the judgment- 
creditor has refused to accent. The onlv dednr- 



